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THE GAO REPORT ON INDIAN ENERGY
DEVELOPMENT: POOR MANAGEMENT BY
BIA HAS HINDERED DEVELOPMENT ON
INDIAN LANDS

WEDNESDAY, OCTOBER 21, 2015

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:30 p.m. in room
628, Dirksen Senate Office Building, Hon. John Barrasso,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM WYOMING

The CHAIRMAN. I will ask the witnesses to please head to the
table in order to testify and we will move along with the hearing.

As the witnesses are taking their seats, I am going to call to
order this hearing. We will examine today the Government Ac-
countability Office June of 2015 report on Indian Energy Develop-
ment. I requested this report on January 4th, 2014, for several rea-
sons. Energy development holds much promise for Indian commu-
nities. According to the Department of the Interior, in 2014, reve-
nues for tribal energy development exceeded $1.1 billion dollars.
That figure should be much higher.

Over the years, this Committee has received concerns from In-
dian tribes and energy developers regarding the complexity of Fed-
eral regulation and decision-making relating to Indian lands. These
issues either drive up costs and drive away developers or delay the
payment of royalties to Indian land owners. In fact, the Govern-
ment Accountability Office report noted that one private energy de-
veloper reported that an oil and gas well developing Indian re-
source generally costs almost 65 percent more for regulatory com-
pliance than a similar well for private resources.

In another instance highlighted in the report, an eight-year delay
by the Bureau of Indian Affairs in reviewing tribal documents
caused the tribe an estimate $95 million in lost permitting fees,
severance tax and royalty revenues. To improve energy develop-
ment on Indian lands, we needed to get to the bottom of this com-
plexity and the delays.

This report confirms several issues this Committee has been
working to address in a bipartisan way. On January 21st, 2015, the
Vice Chairman, Senator Tester, and I introduced S. 209, the Indian
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Tribal Energy Development and Self-Determination Act Amend-
ments of 2015. This bill would reduce much of the bureaucracy and
delays associated with the Secretarial review of leases, business
agreements and rights-of-way for Indian energy development.

The Committee unanimously passed this bill and it is being
hotlined for Senate consideration. Congress needs to pass this bill
this year so the tribes may begin energy development without
these continued delays.

Other management and interagency challenges were highlighted
in the report. I look forward to hearing from the Department of In-
terior on the progress made in addressing these issues.

I just want to remind the Department of the Interior that when
we send out invitations to testify, they are non-transferable. There
is an expectation that when we confirm appointees to these bu-
reaus that these appointees will be responsive to the Committee
and come back to testify upon request.

Mr. Roberts, I know you are the messenger for the Interior De-
partment today. Please pass on my remarks to the Secretary.

The GAO report noted the overlap of agency responsibilities in
Indian energy development. It stands to reason that officials with
overlapping responsibility would be responsive to this Committee.

With that, I would like to welcome the witnesses and I look for-
ward to the testimony.

Senator Tester, any opening statement?

STATEMENT OF HON. JON TESTER,
U.S. SENATOR FROM MONTANA

Senator TESTER. Yes, thank you, Mr. Chairman, and thank you
for holding this hearing on energy development in Indian Country
today. We have had similar hearings in the past to discuss Indian
energy bills, the delays in energy development on tribal lands. This
hearing is in that same vein. I think it is warranted, as we dis-
cussed. The GAQO’s recent report detailing concerns with Indian en-
ergy development.

Quite frankly, it is the same conversation we have had on these
issues for quite a while. I remember when Senator Dorgan was sit-
ting in your chair, and it was earlier on in his chairmanship. We
had a visit about dysfunction in energy development in Indian
Country. The Department of Interior has not been good at enabling
tribal energy development. And the GAO report echoes what tribes
have been saying for years.

There are staffing issues. The BIA doesn’t have enough staff to
process all the leases. The staff it does have isn’t always qualified
to work specifically on oil and gas or renewable energy project
leases. Staffing issues probably start with funding. You can’t al-
ways hire the right staff if the agencies don’t have the funding that
they need to hire those staff.

But it is also a process issue. Tribes and the GAO report talk
about delays due to the lack of proper information systems and
multiple agencies being involved. I just don’t understand why this
is this difficult. We have trust responsibilities to help tribes de-
velop their resources. I would think that responsibility would mean
tribes should be getting in on the ground floor any time there is
a boom in the industry or new markets open up.
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But that doesn’t happen. Tribes are always several steps behind
and we need to get this done in a more prompt way.

I remember Senator Dorgan, when the Bakken was first being
developed, talking about oil wells everywhere except in Indian
Country. That is unacceptable. I think the primary solution is to
get as much of the decision-making as possible in the hands of
tribes. They know their resources and their communities’ priorities.
Self-governance has proven to be an effective policy for the last 40
years.

That is why I co-sponsored the Indian Energy bill with the
Chairman to help fix the Tribal Energy Resource Agreement proc-
ess. TERAs would give tribes the authority to develop their own en-
ergy resources without further involvement from the DOIL.

But since the passage of the 2005 Tribal Energy Bill that created
TERAS, no tribe has entered into one. There are a number of rea-
sons for that. I think it is a good idea to fix the TERA process, but
I am more than happy to go straight to the HEARTH Act-like
model for tribal energy if that is what we need to do. That model
has worked for surface leasing, and I think tribes would make it
work for minerals.

I would like to hear what the witnesses today think about that.
I am fine with doing both, fixing the TERA process and utilizing
the HEARTH Act model as an alternative. If we can only pass a
tribal energy bill once in 10 or 15 years, I want to do as much as
we can to improve energy development in Indian Country.

I also want to commend the Administration for its proposal to co-
ordinate energy development by placing all the agencies under one
roof. If you are going to have multiple agencies involved, the least
you can do is put them in a room together to make sure they are
talking to one another. But if we don’t have the right people in-
volved, the right process in place and the right funding behind the
idea, it simply is not going to be efficient.

That is why I am glad we are having this hearing today. We
need to get out of this rut so the tribes can develop their resources.
I think everyone wants that to happen. So I hope we hear some
new ideas, some good ideas today about how to address these
issues.

Finally, I want to thank Grant Stafne for coming all the way out
from Fort Peck Indian Reservation. Energy development in the
past has been a big driver of Fort Peck’s economy, and it can be
again in the future. You have been serving your community on the
council for a number of years now. I want to commend you for that.
I look forward to getting your input today. I am glad you came. I
want to make sure the Committee and the Congress are giving the
tribes and the BIA the tools they need for success.

I appreciate everyone who is going to speak today. I look forward
to the question rounds. Once again, the 2,000-mile hike you made,
Grant, we appreciate it.

The CHAIRMAN. Thank you very much, Senator Tester. Since you
mentioned Senator Dorgan, we have two Senators from North Da-
kota on the Committee right now. You will remember that map of
the State of North Dakota that he brought to this Committee. It
showed all of the oil and gas activity and the energy activity. There
was a big area that was completely blocked off, and we wondered
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how it was that the resources had followed such a perfect line as
not being there.

In fact, the resources were there but just were being blocked. So
I appreciate the continued efforts in a bipartisan way with the two
Senators from North Dakota here who are clearly aware of the sit-
uation.

Any other members have opening statement they would like to
make? Senator Franken.

STATEMENT OF HON. AL FRANKEN,
U.S. SENATOR FROM MINNESOTA

Senator FRANKEN. Actually, Mr. Chairman, I don’t have one pre-
pared, but we have had these hearings, very dramatic hearings, on
things like suicide, child suicide. And there is a vicious circle in
terms of housing and economic development and addictions and do-
mestic violence. When you are housed with another family, expo-
nentially being exposed to that.

One thing that I think we all agree on is there is nothing like
economic development. When we heard from Pine Ridge, from Red
Lake, the conclusion they came to is that we have to do everything
we can to create economic development. This testimony says that
there is energy there, both in renewable and in non-renewables. I
want energy projects in Indian Country to create jobs, create eco-
nomic activity so that we can do something to break this cycle.
Anything we can do. I don’t care, you know me, I am Mr. Global
Warming is a Real Problem. But if they find a coal mine on a res-
ervation, let’s use it.

So I want to do everything I can

The CHAIRMAN. Save that videotape.

[Laughter.]

Senator FRANKEN. Oh well. I wanted to jolly up the Chairman.

The CHAIRMAN. Oh, well, we are inviting you to sit on this side
of the dais. Come on over.

[Laughter.]

Senator FRANKEN. There is also sun, there is also wind. To me,
there is nothing more important than finding a way to get jobs in
Indian Country. This is definitely a way that we can do it. That
is my opening statement.

The CHAIRMAN. Senator Hoeven?

STATEMENT OF HON. JOHN HOEVEN,
U.S. SENATOR FROM NORTH DAKOTA

Senator HOEVEN. Mr. Chairman, just picking up on comments
made by both yourself and the ranking member, in 2008 I was Gov-
ernor in North Dakota and signed an agreement with the Three Af-
filiated Tribes. At that time, there was one well on the Three Affili-
ated Tribes’ reservation.

Essentially what that agreement did is it brought parity between
the regulation on and off the reservation, so that the regulations
off-reservation in North Dakota and on the reservation in North
Dakota were the same. Since then, they have drilled hundreds of
wells. I think now if the Three Affiliated Tribes were an inde-
pendent State, they would be the ninth largest oil-producing State
in the Nation.
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So if we find a way to make it easier to do business, companies
respond. Investments are made, jobs are created, Senator Franken.
So that is what this hearing today is about.

It is not just the investment to produce more energy. That in-
vestment also produces better environmental stewardship, because
we get the investment in the new technologies and the gathering
systems and the pipelines we need in order to move gas to market
rather than throwing it off, which I look very much forward to talk-
ing about.

I thank both of you for calling this hearing today.

The CHAIRMAN. Thank you, Senator Hoeven. Senator Daines?

STATEMENT OF HON. STEVE DAINES,
U.S. SENATOR FROM MONTANA

Senator DAINES. Thanks, Mr. Chairman. I want to thank you as
well as Ranking Member Tester for this hearing today.

As I travel across Indian Country in Montana, I hear about the
challenges associated with energy development. Senator Franken,
I look forward to touring with you the coal operations at the Crow
Reservation in Montana. We have more recoverable coal than any
State in the Union.

Senator FRANKEN. Let me be clear. I am sorry to interrupt you.
But that coal in Indian Country would replace coal being mined
elsewhere in Wyoming.

[Laughter.]

Senator DAINES. There are always conditions.

But to that point, the unemployment rate today on the Crow Res-
ervation is north of 40 percent. Without those coal-mining jobs, the
unemployment rate is over 80 percent. This is a key to future pros-
perity, certainly in these energy jobs.

I too want to welcome Councilman Stafne. Thanks for making
the long trek from Montana, from the Fort Peck Reservation. As
you are going to hear in his written testimony, it is rich in oil and
gas reserves coming from that Bakken Formation that the Gov-
ernor, now Senator from North Dakota was talking about, the
Bakken Three Forks Formation. It also has significant wind poten-
tial as well.

As the GAO report and the witnesses are going to tell us today,
energy development in Indian lands is laden with red tape. It is ex-
pensive. It is detracting investors. It ignores the most important re-
sponsibility of the Federal Government to uphold its trust responsi-
bility with Indian nations. Frankly, I think it is a disgrace that the
Federal Government has not done more to ensure that our Indian
nations can foster their own tribal sovereignty doing the best they
can to create a better livelihood for their members.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Daines.

I want to welcome the witnesses again, and remind you that your
complete statements will be part of the record and ask you to keep
your statements to five minutes or less.

Today we are going to hear from Mr. Larry Roberts, who is Prin-
cipal Deputy Assistant Secretary of Indian Affairs at the Depart-
ment of the Interior; Mr. Frank Rusco, Director, Natural Resources
and Environment, U.S. Government Accountability Office; the Hon-
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orable James “Mike” Olguin, who is the Tribal Council Member
from the Southern Ute Indian Tribe in Colorado; Mr. Grant Stafne,
who has been welcomed by your two Senators from Montana; and
Mr. Cameron Cuch, who is the Vice President of Government Af-
fairs, Crescent Point Energy, U.S. Corporation, from Denver.

Mr. Roberts?

STATEMENT OF LAWRENCE S. ROBERTS, PRINCIPAL DEPUTY
ASSISTANT SECRETARY, INDIAN AFFAIRS, U.S. DEPARTMENT
OF THE INTERIOR

Mr. ROBERTS. Thank you, Chairman Barrasso, Vice Chairman
Tester, members of the Committee.

My name is Lawrence Roberts. I am the Principal Deputy Assist-
ant Secretary for Indian Affairs at the Department of Interior. I am
a member of the Oneida Nation of Wisconsin. I thank you for the
opportunity to testify today.

I have with me today BIA Director Mike Black, Acting Director
of Indian Energy and Economic Development Office; Jack Stevens
and our Division Chief, Steve Many Deeds, and staff from his of-
fice.

As many of you have noted in your statements, energy is criti-
cally important to tribes. Commercial and community scale tribal
energy development is a priority for this Administration because it
provides significant economic and social benefits to tribes and indi-
vidual Indians.

Working closely with tribes, we have seen revenues from tribal
energy development grow from just under $400 million in 2009 to
over $1.9 billion in 2014. While most of the increase in the revenue
has been in the area of conventional energy, several tribes are now
well situated to develop substantial renewable energy resources, in-
cluding solar and wind energy.

The Bureau of Indian Affairs and the Indian Energy and Eco-
nomic Development Office work closely with the tribes testifying
today. The Southern Ute is a well-recognized leader in the field,
and their testimony speaks to the importance of retaining com-
mitted and engaged local staff, such as agency superintendent Pris-
cilla Bancroft.

At Fort Peck, we recently provided a substantial grant to inves-
tigate potential petroleum reserves that exist on the reservation
and make recommendations as to where new opportunities are lo-
cated. We have also installed our NIOGEMS system at the tribal
energy office and at the BIA agency office. Our work with the Ute
Tribe has included providing staff to work on site to expedite well
permitting, onsite inspections and environmental review, as well as
installing the NIOGEMS system at the tribal energy office.

Our work across Indian Country touches on all aspects of energy
development. At this moment, we are either funding or providing
technical assistance to energy and mineral projects in over 70 dif-
ferent tribal communities. For example, we have funded business
planning for the Salish and Kootenai Tribes on their hydroelectric
project.

More recently, we have seen growing interest in smaller renew-
able energy projects, ranging from 250 kilowatts to 3 megawatts.
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The projects are distinguished from those utility-scale projects
where power is sold and used off-reservation.

These smaller projects have lower capital expense, they allow for
100 percent tribal ownership, benefits accrue locally and provide an
alternative to high local energy rates. For example, we have as-
sisted the Blue Lake Rancheria in developing a small scale biomass
combined heat and power facility that will generate modest income
and jobs.

Senator Tester spoke about the success under the HEARTH Act.
Congress’s enactment of that HEARTH Act in 2012 has been ex-
tremely successful. Over 20 tribes have utilized the HEARTH Act
for many business, solar and wind energy developments. The
HEARTH Act is an example of how Congress and the Administra-
tion can work together to foster tribal self-governance and self-de-
termination in energy development.

The GAO report makes a number of recommendations that we
agree with and that we are working to implement. For example, we
agree that GIS mapping and a tracking system is exceedingly im-
portant. The Department’s NIOGEMS system is a tool that can
provide this mapping and tracking service for oil and gas develop-
ment. We are working to improve it to include other forms of en-
ergy development.

NIOGEMS is available to our other Federal agencies. It is avail-
able to tribes and it is available to our local staff on the ground.
It is used at a number of locations, including Wind River, Navajo,
Jicarilla Apache and others. In addition, we are actively working
with BLM to identify the needs for cadastral surveys. Further, we
agree with GAO’s recommendation to develop TERA guidance and
to evaluate the effectiveness of our capacity grants.

As the GAO report underscores, the Department and Congress
working together can do much to promote tribal energy develop-
ment. For example, Assistant Secretary Washburn testified last
Congress on what is now Chairman Barrasso’s bill, S. 209. There
is a lot the Department likes about that Act, and there is a need
to improve the 2005 Act.

Finally, the GAO report underscores the lengthy review times
and the need to improve efficiency and transparency. We have
sought to address this problem by proposing in the 2016 budget to
establish an Indian Energy Service Center located in Denver, Colo-
rado. That would include personnel from the various Interior agen-
cies that must coordinate energy development in Indian Country,
including BIA, IEED, the Office of Natural Resource Revenue,
BLM, and the Office of Special Trustee.

Thank you for providing this opportunity to testify today. The
Department will continue to work with tribes to promote energy
development and will continue to work closely with this Committee
as well as our Federal and State partners to address energy devel-
opment issues and solutions. I am happy to answer any questions
the Committee may have.

[The prepared statement of Mr. Roberts follows:]
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PREPARED STATEMENT OF LAWRENCE S. ROBERTS, PRINCIPAL DEPUTY ASSISTANT
SECRETARY, INDIAN AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR

Chairman Barrasso, Vice-Chairman Tester, and Members of the Committee, my
name is Lawrence Roberts and I am the Principal Deputy Assistant Secretary of In-
dian Affairs at the Department of the Interior (Department). Thank you for this op-
portunity to testify on the June 2015, GAO Report “Indian Energy Development,
Poor Management by BIA Has Hindered Energy Development on Indian Lands.”

Energy is critically important to tribes. Commercial and community scale tribal
energy development is a priority for this Administration because it provides signifi-
cant economic and social benefits to tribes, and individual Indians. The Administra-
tion has worked very hard to help tribes assess, develop and market conventional
energy resources, while also assisting supporting tribes as they explore development
of renewable energy resources, such as wind and solar energy. Working closely with
tribes, we have seen revenues from tribal energy development grow from just under
$400 million when President Obama took office in 2009 to over $1.1 billion in 2014.
While most of the increase in revenue has been in the area of conventional energy,
several tribes are also now well-situated to develop substantial renewable energy re-
sources, including solar and wind energy. We will continue to support tribes in both
areas, conventional and renewable, to ensure that tribes play a crucial role in Amer-
ica’s energy future.

Yet, as the GAO report shows, the Department and Congress, working together,
can do much more to promote tribal energy development. As discussed in more de-
tail below, the Department largely agrees with GAO’s recommendations and, despite
fiscal challenges, we are working to implement widespread improvements. We have
been working hard to address each of the subjects raised by the GAO report and
have substantial progress to report. For example, the GAO report underscores the
lengthy review times and the need to improve efficiency and transparency. We have
sought to address this problem by breaking down the silos that create obstacles to
close coordination in the federal bureaucracy. As detailed in the President’s 2016
Budget, the Department proposes to establish an Indian Energy Service Center
(Service Center) centrally located in Denver, Colorado, to address this need. The
Service Center will include personnel from the various Interior Agencies that must
coordinate energy development in Indian Country including the Bureau of Indian
Affairs (BIA), the Office of Indian Energy and Economic Development (IEED), the
Office of Natural Resource Revenue (ONRR), the Office of the Special Trustee for
American Indians (OST), and the Bureau of Land Management (BLM). The Service
Center would provide expertise, policy guidance, standardized procedures, and tech-
nical assistance across a broad spectrum of services. The idea has been well-received
by energy-producing tribes because it would provide a centralized, one-stop shop for
energy services.

The GAO Report provides seven (7) recommendation areas. My testimony today
will summarize how we are working to implement solutions in those areas and con-
clude with further detail about the Indian Energy Service Center

Recommendation 1: To ensure it can verify ownership in a timely manner
and identify resources available for development, BIA should take steps to
complete its GIS mapping module in TAAMS.

The GAO report recommended that the Geographic Information System (GIS)
mapping module be added to the Trust Asset and Accounting Management System
(TAAMS). TAAMS represents a significant, long-term investment in the Depart-
ment’s efforts to meet its trust responsibility. As we explained in our discussions
with GAO, TAAMS was not designed as a geospatial mapping system, but simply
to reflect legal descriptions as they appear on documents recorded as required by
federal law.

We agree, however, that GIS mapping of Indian lands is exceedingly important.
As we discussed with GAO, the Department has developed the National Indian Oil
and Gas Evaluation Management System (NIOGEMS), which is a map-oriented GIS
computer application, for managing reservation lease, well, and production data for
oil and gas and other energy/mineral resources. NIOGEMS assists energy producing
Indian tribes by allowing tribal, BIA and other Interior resource managers to gain
ready access to financial, realty, geo-technical information and complex resource
data aggregated from other data systems/sources, for tracking and making decisions
on leasing, developing, and managing energy/mineral resources.

NIOGEMS incorporates aggregated data and presents information in concise user-
friendly data view and map-based forms, and allows generation of reports, sharable
maps, and data extractions for use in other analytical software. While no system
is perfect, NIOGEMS has helped us improve our performance of our responsibilities
to Tribes and individual trust owners. As the DOI’s Inspector General’s Report No.:
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CR-EV-BIA-0001-2011 stated in its list of promising technologies and practices for
oil and gas in Indian country:

“[Tlhe National Indian Oil and Gas Evaluation Management System
(NIOGEMS) . . . represents a significant improvement over the current Trust
Asset and Accounting Management System database for managing oil and gas
activities, including leasing and production data, by incorporating geospatial in-
formation as well as a digital mapping capability. The Wind River Agency in
Wyoming reported a tenfold improvement in productivity for certain realty ac-
tivities after implementing NIOGEMS.”

NIOGEMS can provide regularly updated mapped ownership tracts, energy
Leases, as well as BLM agreements data for Tribes, BIA agencies, and supporting
federal agencies for a large set of reservations. Staff also develops and gathers an
array of Indian energy resource data, for regional areas and in detail on a reserva-
tion project area basis. For the reservations supported in NIOGEMS, this data is
combined in the NIOGEMS database to meet the need for comprehensive data to
identify ownership and resources available for energy development, particularly oil
and gas. Though it began with oil and gas related information, NIOGEMS is ex-
panding to include additional energy/mineral resource data and supporting
functionality. We will begin visiting reservation sites to train staff on how to log
onto NIOGEMS from the Albuquerque server.

We are also taking steps to develop a land boundary and ownership repository
that will be incorporated into TAAMS for all tribal lands. Our goal is that legal land
descriptions entered in TAAMS from these conveyance documents will be regularly
extracted and aligned with BLM survey data to produce GIS products that illustrate
current Indian land ownership. In sum, we are continuing to invest heavily in
TAAMS and related systems that have improved our ability to meet our various re-
sponsibilities. We are committed to avoiding past mistakes and having the technical
resources that we need to manage vast tribal resources successfully.

Recommendation 2: To ensure it can verify ownership in a timely manner
and identify resources available for development, BIA should work with
BLM to identify cadastral survey needs.

In more than a century since the establishment of Indian reservations, the federal
government has not yet fully surveyed all Indian reservation lands. For example,
in the nearly 150 years since establishment of the Navajo Reservation, portions of
that reservation have never been fully surveyed. A survey is an important step in
developing a full inventory of trust resources. The GAO report recommended that
the BIA and BLM work together to identify cadastral survey needs. As in years
past, the BIA and the BLM, in a coordinated and focused effort, have prepared a
Reimbursable Service Agreement (RSA) between the two agencies to identify and
deliver survey-related products and services needed to identify and address the real-
ty and boundary issues, in terms of asset/resource protection, of American Indian
and Alaska Native Trust beneficiaries. Moreover, in February of 2015, the President
asked Congress for $2.791 million for Fiscal Year (FY) 2016 to fund this effort. Ab-
sent a budget, it is unclear when the fuding will be available. However, the Depart-
ment agrees that this is an urgent need in the BIA, particularly where reservations
and trust lands lay along a river or where the river created the border. Such land-
marks tend to move creating uncertainty as to ownership. During FY 2015, the BIA
and BLM held quarterly meetings to discuss the cadastral survey needs, along with
specific requests and the development of a mechanism to collect survey requests
from the field. The BLM continues to provide boundary solutions by utilizing inno-
vations in survey technology. Planning meetings between the BIA and the BLM will
continue in FY 2016. A methodology to collect survey needs has been established
and further refinement of the data collection will be completed by the end of FY
2016.

Recommendation 3: To improve the efficiency and transparency of its re-
view process, BIA should develop a documented process to track its review
and response times.

The GAO report recommended the BIA should develop a process to track BIA re-
view and response times. As the recommendation applies to oil and gas leasing, the
BIA will make a concerted effort to implement a tracking and monitoring effort in
compliance with regulatory requirements to demonstrate timely reviews and approv-
als within the system of record, TAAMS. This will assist the BIA’s field offices with
maintaining a single current and accurate system. The goal is to have tracking
mechanisms in TAAMS by the end of FY 2017. Additionally, IEED uses a formal
Internal Control Review process for ensuring timely review of Indian Minerals De-
velopment Act of 1982 (IMDA) agreements for oil, gas, and other minerals. Under
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these procedures, IEED must identify all major risks that would prevent the review
of agreements from meeting a deadline, and then to establish procedures (controls)
to eliminate identified risks. The IEED’s time line for reviewing agreements and
providing technical comments (including economic analysis of negotiated agreement
terms) is 30 days.

Recommendation 4: To improve the efficiency and transparency of its re-
view process, BIA should enhance data collection efforts to ensure it has
data needed to track its review and response times.

The GAO report recommended that the BIA enhance data collection for its track-
ing of BIA review and response times. We are working hard and investing heavily
to improve tracking. In addition to the TAAMS enhancements, NIOGEMS currently
tracks permits, rights of way, and environmental studies associated with energy de-
velopment. The next version of NIOGEMS, scheduled for implementation in the
next few months, will provide the user with the ability to develop ad hoc tracking.

Recommendation 5: Provide additional energy development-specific guid-
ance on provisions of TERA regulations that tribes have identified to Inte-
rior as unclear.

The Department agrees with the report’s recommendation that it provide addi-
tional energy development-specific guidance on provisions of TERA regulations that
tribes have identified to the Department as unclear. IEED and our Office of the So-
licitor believe that this clarity can be best achieved by amending the IMDA to insert
tribal self-determination language similar to that found in the Helping Expedite and
Advance Responsible Tribal Homeownership (HEARTH) Act of 2012. The HEARTH
Act permits tribes to lease surface trust lands for renewable energy purposes absent
approval by the Department, by implementing their own leasing regulations. The
Department respectfully asks Congress to make this possible in the conventional en-
ergy arena by amending the law to match the HEARTH Act provisions. We would
be happy to work with your staff on such an amendment.

The GAO report highlights the need to track the benefits of its Tribal Energy De-
velopment Capacity (TEDC) grant program and to determine whether these grants
have enabled tribes to develop the administrative and technical capacity to enter
into Tribal Energy Resource Agreements (TERAs). To address the deficiencies iden-
tified in the GAO report, the Department modified this grant program to com-
plement the HEARTH Act. In recognition of the growing need for tribal regulatory
infrastructure since passage of the HEARTH Act, the Department reformed the pro-
gram to encourage tribes to establish the legal infrastructure to regulate energy-re-
lated activities, including the adoption of commercial codes, establishment of elec-
trical utility authorities, and enactment of energy-related regulations. For example,
of the ten TEDC grants that the Department disbursed at the close of FY 2015, half
were awarded to equip Tribes to establish tribal utility authorities, a substantial
step in assuming sovereign control of electrical resources.

Recommendation 6: To ensure the TEDC grant program is effective in
moving tribes closer to developing the capacity needed to pursue TERAs,
IEED should take steps to develop a documented process for evaluating the
effectiveness of TEDC grants.

The Department will establish an evaluation process involving program staff and
other stakeholders to gauge the extent to which TEDC grants have increased tribal
capacity to enter into a TERA. We will seek feedback from tribal leaders, project
managers, consultants and others on features of the program that are problematic.
We will work with them to find ways to cure the deficiencies that they have identi-
fied. We will also reevaluate TEDC’s efficacy at the close of each fiscal year. Staff
will monitor the progress of each grant and furnish technical assistance to each
grantee, identifying and addressing any problems while grant projects are still in
process. Moreover, the Department will administer an anonymous, follow-up online
survey with tribal stakeholders on the effectiveness of each grant, which will include
questions related to progress in developing capacity, challenges or concerns, and
suggestions for improvement. The information gathered from this survey will assist
staff to guide further improvements in the TEDC grants.

Recommendation 7: To ensure the TEDC grant program is effective in
moving tribes closer to developing the capacity needed to pursue TERAs,
IEED should take steps to identify features of the TEDC grant program
that could limit the effectiveness of the program to help tribes eliminate
capacity gaps.

In response to the GAO report’s Recommendation 7, the IEED staff will establish
two methods to help identify features of the TEDC program that could limit the ef-
fectiveness of the program in addressing capacity gaps. The first method will be to
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seek TEDC feedback by reaching out directly to stakeholders such as tribal council
members, tribal leadership, consultants and others. The IEED will compile and
evaluate responses to establish effective solutions to the deficiencies recognized
through the TEDC stakeholder outreach. The second method would be an internal
reevaluation of effectiveness of the TEDC program at the end of each closing fiscal
year. The IEED staff will be responsible for project monitoring and for providing
technical assistance to the TEDC grant recipients. Staff and recipients will possess
firsthand knowledge of the deficiencies limiting the grants’ effectiveness after the
first year of project monitoring. The IEED staff will then evaluate these findings
to create solutions and make adjustments to the program.

Sixty (60) days after the 2015 TEDC solicitation closure or at the end of FY 2015,
IEED staff plans to begin initial outreach for evaluating the effectiveness of TEDC
grants, and for identifying the features of the TEDC grant program that could limit
the effectiveness of the program to help tribes eliminate capacity gaps. At the end
of FY 2016, IEED staff will follow up with a second outreach and re-evaluate the
effectiveness of TEDC grants.

Moving Forward: Indian Energy Service Center

As noted above, the Department will be implementing the Indian Energy Service
Center, if funded, in FY 2016. As identified in the 2015 GAO report, the increased
demands of oil and gas development have challenged the existing staff and manage-
ment structure in providing timely efficient services. To address this demand, an
interagency team from the BIA, IEED. ONRR, BLM, and OST have collaborated on
solutions. The role of the Indian Energy Service Center would be to maintain a re-
sponsive, administrative and technical capacity, that when needed, can bolster local
or regional staff faced with surging workload thus avoiding or eliminating backlogs.

The proposal reflects the spirit of the White House Council on Native American
Affairs, which seeks to break down barriers between federal agency “silos” and also
builds on recent innovations such as the IEED’s detailing of critical personnel to
Fort Berthold, the rapid contracting of services by the Federal Indian Minerals Of-
fice at Navajo, and the BLM’s “Tiger Team” formed to address backlog Applications
for Permit to Drill at Fort Berthold. By adopting some of these short-term innova-
tions, improving protocols, and building up a technical specialist corps that can col-
laborate across agency lines, we can efficiently institutionalize these types of rapid
response efforts to ensure sustainable, scalable and timely, delivery of service, both
to Indian country and the nation.

The Indian Energy Service Center would improve performance of federal trust re-
sponsibilities in energy development. As proposed, it would provide technical and
administrative functions that require minimal field presence. By fulfilling a support
role for field offices through regional/state level offices, the field personnel would be
able to focus on the local issues and challenges that accompany rapid expansion,
making the Department and its many components more responsive to urgent needs
in energy development.

The Indian Energy Service Center would support numerous units, including the
BIA regional offices; the BLM field and state offices; the OST fiduciary trust officers
and regional trust administrators; and ONRR. The Indian Energy Service center
would expedite the leasing, permitting, developing, and reporting for oil and gas de-
velopment on Indian trust lands. Fundamental to this effort is responsiveness to In-
dian mineral owners (tribal or individual) and coordination between Federal agen-
cies. In support of this mission, the Indian Energy Service Center would serve as
a processing center for certain nationwide trust functions where this service is more
efficiently provided by an off-site work team in support of agencies and field, re-
gional, or state offices. The Indian Energy Service Center would also dispatch exper-
tise to the impacted agency or field office to evaluate the situation and make a de-
termination how best to address the workload, particularly when the pending work-
load directly affects income being generated for beneficiaries.

Conclusion

Thank you for providing this opportunity to showcase the myriad efforts being
made at the Department to improve energy development on Indian lands. The De-
partment will continue to work with Tribes to promote energy development and will
continue to work closely with this Committee as well as our federal and state part-
ners to address energy development issues and solutions.

Thank you also for focusing attention on this important topic. I am available to
answer any questions the Committee may have.

The CHAIRMAN. Thank you, Mr. Roberts. Now we turn to Mr.
Frank Rusco.
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STATEMENT OF FRANK RUSCO, DIRECTOR, NATURAL
RESOURCES AND ENVIRONMENT, U.S. GOVERNMENT
ACCOUNTABILITY OFFICE

Mr. Rusco. Thank you. Chairman Barrasso, Vice Chairman Test-
er and members of the Committee, I am happy to be here today
to discuss the results of our report on Indian energy development.

As you know, there is great potential for the development of en-
ergy resources on tribal and Indian lands, including
hydroelectricity, oil and gas, and wind and solar. When we look at
a map of energy development, you will see development happening
all around and up to tribal and Indian lands. But with only a few
exceptions, such energy development stops right at the borders.

In our recent report to this Committee, we found numerous chal-
lenges facing tribes and individual Indians that own energy re-
sources and want to develop them. Key among these challenges are
that the Bureau of Indian Affairs has failed to perform its duties
in an efficient and thorough way to review and approve energy de-
velopment, to identify Indian land owners and to hire and retain
key skilled staff who have the expertise to evaluate energy-related
documents.

The consequence of BIA’s mismanagement is that numerous en-
ergy development projects languish for months or even years with-
out proper review, without appropriate communication between the
agency and the applicants and without even explanation for such
delays. To be fair, in doing our work, we found many dedicated BIA
staff and managers who were trying their best to adapt to the
changing energy landscape. However, they have not received the
support they need from BIA headquarters or the Department of the
Interior to build the capacity needed to perform these required
tasks.

Meanwhile, the Country has seen an explosion of energy develop-
ment over the last five to ten years on private, State and Federal
lands. For example, State renewable energy portfolio standards for
electric utilities have sparked a boom in wind and solar develop-
ment. Many tribal lands have great potential for developing wind
and solar projects, but the lack of a functional approval and per-
mitting process at BIA has contributed to what amounts to a stag-
gering loss of opportunity for tribes and Indian land owners.

Once State renewable energy portfolio standards are met, the op-
portunity will be gone. So the clock is ticking for BIA to fix its
management problems.

Similarly, oil and gas resources exist on many tribal and Indian
lands, but the recent resurgence of such development in the United
States has largely passed these lands by. When an oil and gas com-
pany can deal with private, State or Federal land and resource
owners, they are able to make development plans in which the
steps needed for approval are known and the time frames are rea-
sonable or at least predictable. Sadly, this is not the case when
dealing with BIA. In fact, BIA does not track its review and re-
sponse times, so the agency itself cannot predict how long these
processes take.

In our recent report, we found that a number of challenges have
hindered the ability and willingness of tribes to seek Tribal Energy
Resource Agreements, or TERAs, which Congress created to allow
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tribes to take charge of more of the elements of energy develop-
ment on their lands. These challenges include uncertainty about
TERA regulations, unreimbursed costs of assuming activities that
have been historically conducted by Federal agencies, and the com-
plex application process.

For example, TERA has not defined inherently Federal functions,
a provision in the TERA regulations. As a result tribes interested
in seeking TERA approval do not have clear guidance on which
functions they would take over from Federal agencies and which
would remain inherently Federal.

Congress has also directed in TERA to help tribes develop the ca-
pacity needed to pursue TERAs. They found that TERAs’ approach
to tribal capacity-building was not well developed and lacked docu-
mented processes for evaluating the effectiveness of such capacity
building.

We are currently doing additional work for this Committee, look-
ing at BIA’s human capital challenges and evaluating what BIA is
doing to resolve these issues.

I will be happy to answer any questions you may have. Thank
you.

[The prepared statement of Mr. Rusco follows:]

PREPARED STATEMENT OF FRANK RUSCO, DIRECTOR, NATURAL RESOURCES AND
ENVIRONMENT, U.S. GOVERNMENT ACCOUNTABILITY OFFICE

Chairman Barrasso, Vice-Chairman Tester, and Members of the Committee:

I am pleased to be here today to discuss our recent report on the development
of Indian energy resources.! As you know, Indian energy resources hold significant
potential for development and, for some Indian tribes and their members, energy
development already provides economic benefits, including funding for education, in-
frastructure, and other public services. According to Department of the Interior (In-
terior) data, in fiscal year 2014, development of Indian energy resources provided
over $1 billion in revenue to tribes and individual Indian resource owners. However,
even with considerable energy resources, according to a 2014 Interior document, In-
dian energy resources are underdeveloped relative to surrounding non-Indian re-
sources.

Development of Indian energy resources is a complex process that may involve a
range of stakeholders, including federal, tribal, and state agencies. Interior’s Bureau
of Indian Affairs (BIA), through its various regional, agency, and other offices, has
primary authority for managing Indian energy development and, in many cases,
holds final decisionmaking authority. Federal management and oversight of Indian
energy development is to be conducted consistent with the federal government’s fi-
duciary trust responsibility to federally recognized Indian tribes and individual Indi-
ans.2 However, in recent decades, Indian tribes and individual Indians have as-
serted that Interior has failed to fulfill its trust responsibility, mainly with regard
to the management and accounting of tribal and individual trust funds and trust
assets. For example, Interior recently settled numerous “breach of trust” lawsuits,

1GAO, Indian Energy Development: Poor Management by BIA Has Hindered Energy Develop-
ment on Indian Lands, GAO-15-502 (Washington, D.C.: June 8, 2015).

2The federal trust responsibility is a fiduciary obligation on the part of the United States to
federally recognized Indian tribes and tribal members. The Supreme Court has recognized a
general trust relationship with Indian tribes since 1831. See Cherokee Nation v. Georgia, 30 U.S.
(5 Pet.) 1 (1831). The trust responsibility originates from the unique, historical relationship be-
tween the United States and Indian tribes and consists of the “highest moral and legal obliga-
tions” that the federal government must meet to ensure the protection of tribal and individual
Indian lands, assets and resources, but is legally enforceable only to the extent it is specifically
defined by federal laws. See Seminole Nation v. United States, 316 U.S. 286, 296-297 (1942),
and United States v. Jicarilla Apache Nation, 564 U.S. | 131 S. Ct. 2313 (2011). Letter
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including Cobell v. Salazar, one of the largest class action suits filed against the
United States. 3

Federal policy has supported greater tribal autonomy and control by promoting
and supporting opportunities for increased tribal self-determination and self-govern-
ance, including promoting tribal oversight and management of energy resource de-
velopment on tribal lands. For example, in 2005, Congress passed the Indian Tribal
Energy Development and Self-Determination Act ITEDSA), part of the Energy Pol-
icy Act of 2005, to provide an option for federally recognized tribes to exercise great-
er control of decisionmaking over their own energy resources.4 The ITEDSA pro-
vides for interested tribes to pursue a Tribal Energy Resource Agreement (TERA)—
an agreement between a tribe and the Secretary of the Interior that allows the
tribe, at its discretion, to enter into leases, business agreements, and right-of-way
(ROW) agreements for energy resource development on tribal lands without review
and approval by the Secretary. However, no tribe has entered into a TERA with In-
terior, and shortcomings in BIA’s management that we identified in our June 2015
report highlight the need for tribes to build the capacity to perform the duties that
would enable them to obtain greater tribal control and decisionmaking authority
over the development of their resources. ®

In this context, my testimony today discusses the findings from our June 2015 re-
port on Indian energy development. Accordingly, this testimony addresses the fac-
tors that have (1) hindered Indian energy resource development and (2) deterred
tribes from seeking TERAs. In addition, I will highlight several key actions that we
recommended in our report that Interior can take to help overcome challenges asso-
ciated with the administration and management of Indian energy resources.

To conduct the work for our June 2015 report, we reviewed and synthesized lit-
erature including more than 40 reports, conference proceedings, hearings state-
ments, and other publications from federal and tribal governments; industry; aca-
demics; and nonprofit organizations. We also obtained available data on key dates
associated with the review and approval of energy-related documents for planned or
completed utility-scale renewable projects from several BIA regional and local offi-
cials, tribal officials, and industry representatives. Further, we interviewed a non-
generalizable sample of stakeholders representing 33 Indian tribes, energy develop-
ment companies, and numerous federal agencies and organizations, including offi-
cials from BIA, Office of Indian Energy and Economic Development, Department of
Energy, National Renewable Energy Laboratory, and the Bureau of Land Manage-
ment (BLM). ¢ We did not evaluate tribal activities or actions to govern the develop-
ment of their resources or assess any potential barriers to energy development such
actions or activities may pose. Our June 2015 report includes a detailed explanation
of the scope and methodology used to conduct our work.

We conducted the work on which this testimony is based in accordance with gen-
erally accepted government auditing standards. Those standards require that we
plan and perform the audit to obtain sufficient, appropriate evidence to provide a
reasonable basis for our findings and conclusions based on our audit objectives. We
believe that the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

Shortcomings in BIA’s Management and a Variety of Other Factors Have
Hindered Indian Energy Development

Factors, such as shortcomings in BIA’s management and additional factors gen-
erally outside of BIA’s management responsibilities—such as a complex regulatory
framework, tribes’ limited capital and infrastructure, and varied tribal capacity—
have hindered Indian energy development. Specifically, according to some of the lit-
erature we reviewed and several stakeholders we interviewed, BIA’s management
has three key shortcomings.

First, BIA does not have the data it needs to verify ownership of some oil and
gas resources, easily identify resources available for lease, or easily identify where

3 Cobell v. Salazar was a class action lawsuit initially filed in 1996 by Elouise Cobell, a mem-
ber of the Blackfeet Tribe, and others against the federal government concerning Interior’s man-
agement of individual Indian trust fund accounts. Those accounts contain funds from leases of
Indian land, some of which involve energy development. The settlement in Cobell required con-
gressional authorization, which was provided in the Claims Resolution Act of 2010, Pub. L. No.
111-291, § 101, 124 Stat. 3064, 3066 (2010).

4Federally recognized tribes have a government-to-government relationship with the United
States and are eligible to receive certain protections, services, and benefits by virtue of their
unique status as Indian tribes.

5GA0-15-502.

6Within BIA, we interviewed officials from all 12 BIA regional offices and 9 BIA agency of-
fices.
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leases are in effect, inconsistent with Interior’s Secretarial Order 3215, which calls
for the agency to maintain a system of records that identifies the location and value
of Indian resources and allows for resource owners to obtain information regarding
their assets in a timely manner. The ability to account for Indian resources would
assist BIA in fulfilling its federal trust responsibility, and determining ownership
is a necessary step for BIA to approve leases and other energy-related documents.
However, in some cases, BIA cannot verify ownership because federal cadastral sur-
veys—the means by which land is defined, divided, traced, and recorded—cannot be
found or are outdated. It is additionally a concern that BIA does not know the mag-
n}iltude of its cadastral survey needs or what resources would be needed to address
them.

We recommended in our June 2015 report that the Secretary of the Interior direct
the Director of the BIA to take steps to work with BLM to identify cadastral survey
needs. 7 In its written comments on our report, Interior did not concur with our rec-
ommendation. However, in an August 2015 letter to GAO after the report was
issued, Interior stated that it agrees this is an urgent need and reported it has
taken steps to enter into an agreement with BLM to identify survey-related prod-
ucts and services needed to identify and address realty and boundary issues. In ad-
dition, the agency stated in its letter that it will finalize a data collection method-
ology to assess cadastral survey needs by October 2016.

In addition, BIA does not have an inventory of Indian resources in a format that
is readily available, such as a geographic information system (GIS). Interior guid-
ance identifies that efficient management of oil and gas resources relies, in part, on
GIS mapping technology because it allows managers to easily identify resources
available for lease and where leases are in effect. According to a BIA official, with-
out a GIS component, identifying transactions such as leases and ROW agreements
for Indian land and resources requires a search of paper records stored in multiple
locations, which can take significant time and staff resources. For example, in re-
sponse to a request from a tribal member with ownership interests in a parcel of
land, BIA responded that locating the information on existing leases and ROW
agreements would require that the tribal member pay $1,422 to cover approximately
48 hours of staff research time and associated costs. In addition, officials from a few
Indian tribes told us that they cannot pursue development opportunities because
BIA cannot provide the tribe with data on the location of their oil and gas re-
sources—as called for in Interior’s Secretarial Order 3215. Further, in 2012, a report
from the Board of Governors of the Federal Reserve System found that an inventory
of Indian resources could provide a road map for expanding development opportuni-
ties.8 Without data to verify ownership and use of resources in a timely manner,
the agency cannot ensure that Indian resources are properly accounted for or that
Indian tribes and their members are able to take full advantage of development op-
portunities.

To improve BIA’s efforts to verify ownership in a timely manner and identify re-
sources available for development, we recommended in our June 2015 report that
Interior direct BIA to take steps to complete GIS mapping capabilities. ? In its writ-
ten comments in response to our report, Interior stated that the agency is devel-
oping and implementing applications that will supplement the data it has and pro-
vide GIS mapping capabilities, although it noted that one of these applications, the
National Indian Oil and Gas Evaluation Management System (NIOGEMS), is not
available nationally. Interior stated in its August 2015 letter to GAO that a national
dataset composed of all Indian land tracts and boundaries with visualization
functionality is expected to be completed within 4 years, depending on budget and
resource availability.

Second, BIA’s review and approval is required throughout the development proc-
ess, including the approval of leases, ROW agreements, and appraisals, but BIA
does not have a documented process or the data needed to track its review and re-
sponse times. 10 In 2014, an interagency steering committee that included Interior

7GAO-15-502.

8Board of Governors of the Federal Reserve System, Growing Economies in Indian Country:
Taking Stock of Progress and Partnerships, A Summary of Challenges, Recommendations, and
Pronmusing Efforts (April 2012). This report was the result of a series of workshops that included
nine federal agencies, four Federal Reserve Bank partners, and representatives from 63 Indian
tribes. The effort was focused on economic development in Indian Country.

9 According to Interior’s 2014-2015 performance plan, it was to incorporate a GIS mapping
component into its Trust Asset and Accounting Management System in fiscal year 2014.

10In 2014, an interagency Steering Committee developed in response to Executive Order
13604 identified best practices to modernize federal decision-making processes. The committee
found that federal agencies reviewing permits and other applications should collect consistent

Continued



16

identified best practices to modernize federal decisionmaking processes through im-
proved efficiency and transparency.!! The committee determined that federal agen-
cies reviewing permits and other applications should collect consistent data, includ-
ing the date the application was received, the date the application was considered
complete by the agency, the issuance date, and the start and end dates for any
“pauses” in the review process. The committee concluded that these dates could pro-
vide agencies with greater transparency into the process, assist agency efforts to
identify process trends and drivers that influence the review process, and inform
agency discussions on ways to improve the process.

However, BIA does not collect the data the interagency steering committee identi-
fied as needed to ensure transparency and, therefore, it cannot provide reasonable
assurance that its process is efficient. A few stakeholders we interviewed and some
literature we reviewed stated that BIA’s review and approval process can be
lengthy. For example, stakeholders provided examples of lease and ROW applica-
tions that were under review for multiple years. Specifically, in 2014, the Acting
Chairman for the Southern Ute Indian Tribe testified before this committee that
BIA’s review of some of its energy-related documents took as long as 8 years. In the
meantime, the tribe estimates it lost more than $95 million in revenues it could
have earned from tribal permitting fees, oil and gas severance taxes, and royalties.
According to a few stakeholders and some literature we reviewed, the lengthy re-
view process can increase development costs and project times and, in some cases,
result in missed development opportunities and lost revenue. Without a documented
process or the data needed to track its review and response times, BIA cannot en-
sure transparency into the process and that documents are moving forward in a
timely manner, or determine the effectiveness of efforts to improve the process.

To address this shortcoming, we recommended in our June 2015 report that Inte-
rior direct BIA to develop a documented process to track its review and response
times and enhance data collection efforts to ensure that the agency has the data
needed to track its review and response times. In its written comments, Interior did
not fully concur with this recommendation. Specifically, Interior stated that it will
use NIOGEMS to assist in tracking review and response times. However, this appli-
cation does not track all realty transactions or processes and has not been deployed
nationally. Therefore, while NIOGEMS may provide some assistance to the agency,
it alone cannot ensure that BIA’s process to review energy-related documents is
transparent or that documents are moving forward in a timely manner. In its Au-
gust 2015 letter to GAO, Interior stated it will try to implement a tracking and
monitoring effort by the end of fiscal year 2017 for oil and gas leases on Indian
lands. The agency did not indicate if it intends to improve the transparency of its
review and approval process for other energy-related documents, such as ROW
agreements and surface leases—some of which were under review for multiple
years.

Third, some BIA regional and agency offices do not have staff with the skills need-
ed to effectively evaluate energy-related documents or adequate staff resources, ac-
cording to a few stakeholders we interviewed and some of the literature we re-
viewed. For instance, Interior officials told us that the number of BIA personnel
trained in oil and gas development is not sufficient to meet the demands of in-
creased development. In another example, a BIA official from an agency office told
us that leases and other permits cannot be reviewed in a timely manner because
the office does not have enough staff to conduct the reviews. We are conducting on-
going work for this committee that will include information on key skills and staff
resources at BIA involved with the development of energy resources on Indian
lands.

According to stakeholders we interviewed and literature we reviewed, additional
factors, generally outside of BIA’s management responsibilities, have also hindered
Indian energy development, including

e a complex regulatory framework consisting of multiple jurisdictions that can in-
volve significantly more steps than the development of private and state re-
sources, increase development costs, and add to the timeline for development;

data, including the date the application was received, the date the application was considered
complete by the agency, the issuance date, and the start and end dates for any “pauses” in the
review process.

11This government-wide initiative was developed in response to Executive Order 13604 and
was led by an interagency Steering Committee, which is composed of Deputy Secretaries or their
equivalent from 12 federal agencies, including the Department of the Interior. In 2014, the
Steering Committee released an implementation plan for the Presidential Memorandum on
Modernizing Infrastructure Permitting. Executive Order 13604 calls for agencies to improve fed-
eral permitting and review processes.
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o fractionated, or highly divided, land and mineral ownership interests;

e tribes’ limited access to initial capital to start projects and limited opportunities
to take advantage of federal tax credits;

e dual taxation of resources by states and tribes that does not occur on private,
state, or federally owned resources;

e perceived or real concerns about the political stability and capacity of some trib-
al governments; and

e limited access to infrastructure, such as transmission lines needed to carry
power generated from renewable sources to market and transportation linkages
to transport oil and gas resources to processing facilities.

A Variety of Factors Have Deterred Tribes from Entering into TERAs

A variety of factors have deterred tribes from pursuing TERAs. Uncertainty asso-
ciated with Interior’s TERA regulations is one factor. For example, TERA regula-
tions authorize tribes to assume responsibility for energy development activities
that are not “inherently federal functions,” but Interior officials told us that the
agency has not determined what activities would be considered inherently federal
because doing so could have far-reaching implications throughout the federal gov-
ernment. According to officials from one tribe we interviewed, the tribe has repeat-
edly asked Interior for additional guidance on the activities that would be consid-
ered inherently federal functions under the regulations. According to the tribal offi-
cials, without additional guidance on inherently federal functions, tribes considering
a TERA do not know what activities the tribe would be assuming or what efforts
may be necessary to build the capacity needed to assume those activities.

We recommended in our June 2015 report that Interior provide additional energy
development-specific guidance on provisions of TERA regulations that tribes have
identified as unclear. 12 Additional guidance could include examples of activities that
are not inherently federal in the energy development context, which could assist
tribes in identifying capacity building efforts that may be needed. Interior agreed
with the recommendation and stated it is considering further guidance but did not
provide additional details regarding issuance of the guidance.

In addition, the costs associated with assuming activities currently conducted by
federal agencies and a complex application process were identified by literature we
reviewed and stakeholders we interviewed as other factors that have deterred any
tribe from entering into a TERA with Interior. Specifically, through a TERA, a tribe
assuming control for energy development activities that are currently conducted by
federal agencies does not receive federal funding for taking over the activities from
the federal government. Several tribal officials we interviewed told us that the tribe
does not have the resources to assume additional responsibility and liability from
the federal government without some associated support from the federal govern-
ment.

In conclusion, our review identified a number of areas in which BIA could improve
its management of Indian energy resources and enhance opportunities for greater
tribal control and decisionmaking authority over the development of their energy re-
sources. Interior stated it intends to take some steps to implement our recommenda-
tions, but we believe Interior needs to take additional actions to address data limita-
tions and track its review process. We look forward to continuing to work with this
committee in overseeing BIA and other federal programs to ensure that they are op-
erating in the most effective and efficient manner.

Chairman Barrasso, Ranking Member Tester, and Members of the Committee,
this concludes my prepared statement. I would be pleased to answer any questions
that you may have at this time.

The CHAIRMAN. Thank you so much for your insightful and help-
ful testimony. It is a staggering loss of opportunity, to take your
words.

Next we will hear from the Honorable James “Mike” Olguin, who
is a Tribal Council Member from the Southern Ute Indian Tribe.
Welcome back to the Committee.

12 GAO-15-502.
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STATEMENT OF HON. JAMES “MIKE” OLGUIN, TRIBAL
COUNCIL MEMBER, SOUTHERN UTE INDIAN TRIBE

Mr. OLGUIN. It is a pleasure. Good afternoon, Chairman
Barrasso, Vice Chairman Tester and Committee members.

Thank you for the opportunity to provide a statement on behalf
of the Southern Ute Indian Tribe regarding BIA supervision of In-
dian energy development. And thank you for commissioning this
important report.

My name is Mike Olguin. I am an elected member of the South-
ern Ute Indian Tribal Council, which is the governing body of the
Southern Ute Indian Tribe.

The Tribe was very happy to cooperate with GAO staff and a few
of the report’s key points here bear repeating. According to the re-
port, BIA’s mismanagement of oil and gas resources led to an in-
dustry preference to acquire oil and gas leases on non-Indian lands
over Indian lands.

The Tribe is not surprised by this conclusion, since development
on the reservation involves three Federal agencies and compliance
with a multitude of Federal statutes that do not apply on adjacent
fee land. The BLM’s new hydraulic fracturing rule would dramati-
cally compound this problem if it ultimately goes into effect.

In addition, permitting costs are much higher on tribal lands
than on fee lands. While the GAO report noted that the BLM’s
drilling permit fee is $6,500, as of today that fee is actually $9,500.
A permit from the State of Colorado to drill in adjacent fee land
is free. This disparity creates a problem that is made worse on res-
ervations like our Tribe’s, where tribal land and non-Indian fee
land are arranged like a checkerboard and oil and gas operators
can develop non-Indian fee land for less time and money, all while
depleting Indian minerals.

There is no improvement in sight. Entering into a Tribal Energy
Resource Agreement, or TERA, could help address delays caused by
Federal oversight. Despite the Tribe’s repeated request for clarifica-
tion on what constitutes a Federal inherent function, the Tribe
learned that the Interior officials told GAO that the agency has no
plans to provide additional clarification.

If BIA can’t help itself, it should readily accept assistance from
tribes when offered. The GAO report makes perfectly clear that the
BIA does not have the resources to meet the Tribe’s needs. The
Tribe has the resources and has made countless offers to assist the
BIA, but the BIA has repeatedly resisted these offers for reasons
that are not particularly compelling.

For example, the Tribe tried to assist with its Trust Asset Ac-
counting Management System, TAMS, only to be told that it was
not permissible for the tribe to assist unless it has a P.L. 638 con-
tract in place. The Tribe tried to assist with organizing the records
at the Southern Ute Agency but the Bureau said tribal employees
did not have the expertise necessary to assist, and that the employ-
ees needed to have background checks. Those checks took months
to complete and required a 160-mile round trip drive to be
fingerprinted and have a photograph taken for facial recognition,
and an hour-long interview with an OPM contract investigator.

Time and time again, the Bureau held up its trust responsibility
to the Tribe as a reason it could not allow the Tribe to assist.
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Shouldn’t the trust responsibility analysis start with common
sense? Who is the Bureau afraid to sue if the Bureau didn’t require
these background checks? The Bureau’s circular reasoning, we can’t
allow the Tribe to assist in cleaning up tribal records, or they
might not sue us for not requiring them to have the required back-
ground checks, was illogical, patronizing and contrary to the Tribe’s
best interests, as articulated by the Tribe.

Trust responsibilities of the BIA to the Tribe must be modified
so that the agency can provide support for the Tribe’s decisions.
Many months after the Office of Trust Records’ assessment report,
after the arrival of a new, helpful agency superintendent, the Bu-
reau has entered into a P.L. 638 contract with the Tribe to scan
and organize the agency’s files before they are sent to the archives.
The scanning project utilizes less than $100,000 from the Depart-
ment of Interior and more than $1 million of tribal money and the
dedication of tribal staff.

The Southern Ute Agency’s belated cooperation on this project is
a radical change from past practice. The Bureau’s past attempts to
protect the Tribe from itself are patronizing, at best, and a breach
of trust, at worst. What is more is that they don’t make sense.

In this instance, upholding a trust responsibly did not require
the Bureau to find millions of dollars and staff to meet the Tribe’s
needs. All it required was facilitating the Tribe’s efforts by remov-
ing the meaningless requirements like facial recognition scans, so
that the Tribe could take care of the problem itself.

The Tribe is well-equipped to define and articulate its best inter-
ests. Yet the ethic of the Bureau is to second guess and overrule
it. It does not make sense, particularly given the Bureau itself can-
not meet the Tribe’s needs. The Bureau must be more flexible.

Lastly, Southern Ute recognizes the Bureau cannot be all things
to all tribes, and each tribe is different. But that trust responsi-
bility means different things to different tribes. Each agency must
try to understand the needs of the tribes that it serves, and the Bu-
reau should not try to rely on a one size fits all approach. For ex-
ample, the inflexibility of TAMS has been cited numerous times as
an excuse for delays. On the other hand, because the BIA lacks the
technology required to manage the Tribe’s resources adequately,
the Tribe’s department of energy has scanned its entire set of files
and developed its own data base in-house, complete with a GIS
module that TAMS lacks. It is the juxtaposition, like these, the dis-
parity between the Tribe’s technological acumen as compared to the
Bureau’s technical paralysis, that make the inherent Federal func-
tion requirement all the more patronizing and meaningless.

With that, the shortcomings of the BIA are not fresh revelations.
As you know, last week the House did pass the Native Energy Act,
which would tackle many of these problems identified in the GAO
report. The Tribe supports that bill and supports Chairman
Barrasso’s Indian Tribal Energy Development and Self-Determina-
tion Act Amendments.

With that, we are ready to answer any questions. Thank you.

[The prepared statement of Mr. Olguin follows:]
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PREPARED STATEMENT OF HON. JAMES “MIKE” OLGUIN, TRIBAL COUNCIL MEMBER,
SOUTHERN UTE INDIAN TRIBE

Good afternoon Chairman Barrasso, Vice Chairman Tester, and Committee mem-
bers. Thank you for the opportunity to provide a statement on behalf of the South-
ern Ute Indian Tribe regarding BIA’s supervision of Indian Energy Development,
and thank you for commissioning this important GAO report.

My name is Mike Olguin. I am an elected member of the Southern Ute Indian
Tribal Council, which is the governing body of the Southern Ute Indian Tribe. The
Tribe occupies the Southern Ute Indian Reservation (Reservation) in southwest Col-
orado. The Reservation comprises approximately 700,000 total acres and its bound-
aries include approximately 311,000 surface and mineral acres of land held in trust
by the federal government for the benefit of the Tribe. As a result of the complex
history of the Reservation, the Tribe also owns severed oil and gas minerals and
coal estates on additional portions of the Reservation that are held in trust by the
United States.

The Tribe had spent a great deal of time with staff from the Government Account-
ability Office who prepared this report. Tribal officials and staff met with GAO audi-
tors and provided information regarding the Tribe’s experience with the Bureau of
Indian Affairs. The Tribe was pleased with the final product and would like to take
this opportunity to focus on some of the key points and share with you stories of
the Southern Ute Indian Tribe’s experience.

Indian Energy—Conventional and Renewable—has Enormous Potential for
Indian Tribes and their Members in Terms of Jobs and Household
Incomes

The Southern Ute Indian Tribe is a great example of the positive impacts of In-
dian energy development. Less than fifty years ago the Tribal Council had to end
the practice of distributing per capita payments to tribal members because the Tribe
could not afford them. Today the Tribe provides health insurance for its tribal mem-
bers, promises all members a college education, and has a campus dotted with state-
of-the art buildings. This success was not an accident. Without a prolonged effort
to take control of its natural resources in the face of numerous obstacles, including
BIA mismanagement, the Southern Ute Indian Tribe would not be the economic
powerhouse that it is today. In 1974 the Tribal Council placed a moratorium on oil
and gas development on the Reservation until the Tribe could gain better under-
standing and control over the process. That moratorium remained in place for 10
years while the Tribe compiled information and evaluated the quality and extent of
its mineral resources. As part of that process, in 1980, the Tribe created its Depart-
ment of Energy. Because the Tribe’s leaders believed that the Tribe could do a bet-
ter job of monitoring its own resources than federal agencies did, shortly after pas-
sage of the Federal Oil and Gas Royalty Management Act of 1982, the Tribe entered
into a cooperative agreement with the Minerals Management Service permitting the
Tribe to conduct its own royalty accounting and auditing. These acts of energy de-
velopment self-determination are key to the Tribe’s economic success.

The Tribe is a leader in Indian Country with a demonstrated and sterling record
of business and administrative acumen. The Tribe is the only tribe in the nation
with a AAA+ credit rating, which was earned through years of successful and pru-
dent business transactions. Though the Tribe has a diversified economic develop-
ment strategy, energy development remains the key component of the Tribe’s strat-
egy. Approximately thirty percent of the Tribe’s income comes from energy develop-
ment on the Reservation. Accordingly, barriers to energy development—including
BIA’s poor management—have a direct bearing on the Tribe’s economic success.
That in turn has a direct bearing on the health and welfare of the Tribe’s 1,500
members.

The Federal Role in Indian Energy Development has Enormous Impact—
Largely Negative—on Revenue for the Southern Ute Indian Tribe from
Reservation Energy Development

The Tribe has achieved its stature at times with the assistance of, but often in
spite of, the BIA’s role in Indian energy development. According to the GAO Report,
in 2012, the Department of the Interior’s Inspector General found that weaknesses
in BIA’s management of oil and gas resources contributed to a general preference
by industry to acquire oil and gas leases on non-Indian lands over Indian lands.
This conclusion comes as no surprise to the Tribe, who is all too aware of this re-
ality. The Tribe’s wholly owned oil and gas company has had to weigh the uncer-
tainties associated with BIA administrative delays and the quality of BIA and BLM
management decisions when considering whether to invest in energy development
on Tribe’s own lands or off the Reservation. The Tribe is hopeful that the GAO’s
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conclusion in this regard brings additional attention to this problem. The GAO
noted that “According to Interior officials, while the potential for oil and gas devel-
opment can be identical regardless of the type of land ownership—such as state, pri-
vate, or Indian—the added complexity of the federal process stops many developers
from pursuing Indian oil and gas resources for development.” In addition to a cum-
bersome process than involves not one but three federal agencies (BIA, BLM and
ONRR), development of minerals on Indian lands also requires compliance with
NEPA and the National Historic Preservation Act, which can add significant delay.
Based on an interview with a private investment firm, GAO learned that an oil or
gas well that develops Indian resources generally costs almost 65 percent more for
regulatory compliance than a similar well developing private resources. The BLM’s
new hydraulic fracturing rule, currently stayed by the U.S. District Court in Wyo-
ming, would dramatically compound this problem if it ultimately goes into effect.

These regulatory compliance costs are magnified when oil is trading around $50
a barrel, as it is now. The State of Colorado, which issues drilling permits on fee
lands, typically issues a permit in approximately 45 days. If the permit is not issued
with 75 days, the operator has a right to a hearing. In comparison, on tribal lands,
BLM issues the permits to drill, which typically take four to six months. There are
no regulatory commitments to a processing timeframe; operators must just wait. In
addition, permitting costs are much higher on tribal lands than on fee lands. While
the GAO Report noted that the BLM’s drilling permit fee is $6500.00, as of today
that fee is actually $9500.00, and none of that money goes to the Tribe. In compari-
son, a state drilling permit in Colorado is free. These disparities create a problem
that is exacerbated on reservations like the Southern Ute Indian Reservation, where
tribal land and non-Indian fee land are arranged like a checkerboard, and oil or gas
operators can develop on non-Indian fee land for less time and money, all-the-while
depleting Indian minerals.

Despite the Tribe’s decades-long success in managing its own affairs and con-
ducting highly complex business transactions, both on and off of the Reservation,
federal law and regulations still require the BIA to review and approve even the
most basic realty transaction occurring on the lands held in trust for the Tribe on
the Reservation. The Tribe must generally wait upon approval from the Agency,
which will invariably delay a proposed tribal project. These delays are exacerbated
by the fact that the Agency approval often constitutes a federal action, which trig-
gers environmental and other review requirements, even for simple and straight-
forward realty transactions. In essence, the Tribe’s own lands are treated as public
lands, and, if federal approval is involved, no action—not even some initiated by the
Tribe itself—can occur until the federal government has analyzed the potential im-
pacts.

In order to eliminate these delays and in recognition of the Tribe’s ability to pro-
tect its own interests and assets without assistance from the BIA, the statutory and
regulatory requirements for BIA approval of tribal transactions must be modified so
that BIA review and approval of realty-related tribal projects is not required. Enter-
ing into a Tribal Energy Resource Agreement (TERA) would-at least in theory-ad-
dress this problem, but despite the Tribe’s repeated requests for clarification of the
TERA process, and in particular, for clarification on what constitutes an “inherent
federal function” for which the Tribe would not be allowed to assume authority
under the Department’s regulations, the Department of the Interior has refused to
provide guidance. The Tribe now learns in the GAO Report that “Interior officials
told GAO that the agency has no plans to provide additional clarification.” The Tribe
notes that this is a problem Interior created for itself, as the term “inherent federal
functions” is only contained within Interior’s regulations, and is found nowhere in
the Indian Tribal Energy Development and Self-Determination Act, the statute
through which Congress created TERAs.

Tribes like Southern Ute that Actually Practice Self-Determination Still
Need the BIA to be Effective, Efficient, and Responsive to the Tribe’s
Needs When it Comes to Federal Functions

The BIA, particularly at the local Southern Ute Agency office, has been under-
funded and understaffed for decades. As a result, the review and approval process
often causes substantial delays that damage the Tribe and its interests. At one point
in time several years ago, the Tribe estimated that delays associated with the re-
view and approval of pipeline projects had cost the Tribe over $90M in lost revenue.
To make up for the BIA’s shortcomings and ensure that tribal business can con-
tinue, the Tribe has committed tribal staff and resources to ensuring that the work
needed to be done by the BIA to approve transactions can be completed in a timely
manner.
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Unfortunately, none of the GAO Report’s Recommendations for Executive Action
address the problem of underqualified and untrained staff. The Department of the
Interior’s comments stated that the development of an Indian Energy Service Center
will solve this problem, but this solution still will not solve the problem at a local
level. In addition, before an Indian Energy Service Center is implemented, there
should be a review of existing organizations (e.g., various offices and services pro-
vided by the OST) that were created to assist in the wake of the Cobell lawsuit.

The high cost of living in the Durango area is often cited as the reason that the
Bureau cannot attract candidates to staff the Southern Ute Agency, yet the Bureau
does not advertise locally and in forums where local people look for jobs in the area.
If flight risk and high cost of living make it difficult to attract staff who will stay
here, why would the Bureau not look to candidates who already live in and are com-
mitted to this Region, and then provide training?

If BIA Cannot Help Itself, it Should Readily Accept Assistance from Tribes
when Offered

“What is it that we need to do, to help you help us?” is a common refrain in meet-
ings between the Southern Ute Tribal Council and Bureau officials. The Southern
Ute Indian Tribe has implored the BIA to accept the Tribe’s countless offers to as-
sist. BIA has repeatedly resisted those offers for reasons that are not particularly
compelling. The GAO’s report makes perfectly clear that the BIA does not have the
data, resources, technological capabilities, or staffing to meet the needs of tribes.
The Bureau also has no apparent incentive to meet tribal needs.! The Tribe has
data, resources, staffing, technological capabilities, and the incentive to improve the
situation. To help with the backlog in processing transactions, the Tribe has at-
tempted to assist with Trust Asset Accounting Management System (TAAMS) en-
coding, only to be told that it was not permissible for the Tribe to assist unless it
has a 638 contract.2 This fact was only communicated after the Bureau led the
Tribe on for several years, requiring technology expenditures and requiring and con-
ducting extensive background checks for tribal employees who would be assisting.

When the Agency’s records were discovered to be in utter disarray, and after an
OTRA audit resulted in findings of records in jeopardy, the Tribe tried to assist the
Bureau with cleanup and organization. However, the Tribe was told that tribal em-
ployees assisting with the Tribe’s records needed to have extensive background
checks, and that the tribal employees did not have the knowledge and expertise nec-
essary to assist. The Tribe had several of its employees go through the background
check process, which involved a long application, a 160 mile round trip drive to be
finger-printed and have a photograph taken for facial recognition, and an hour-long
interview with an OPM contract investigator. This process took many months. The
Tribe even hired local museum archivists to conduct a training on archival tech-
niques for Age