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H.R. 511, TRIBAL LABOR SOVEREIGNTY
ACT OF 2015

Tuesday, June 16, 2015
House of Representatives
Subcommittee on
Health, Employment, Labor, and Pensions
Committee on Education and the Workforce
Washington, D.C.

The subcommittee met, pursuant to call, at 2:11 p.m., in Room
2175, Rayburn House Office Building, Hon. Phil Roe [chairman of
the subcommittee] presiding.

Present: Representatives Roe, Foxx, Walberg, Salmon, Guthrie,
Messer, Carter, Grothman, Allen, Polis, Courtney, Pocan, and
Bonamici.

Also present: Representatives Kline, Rokita, Scott, and Thomp-
son of California.

Staff present: Janelle Belland, Coalitions and Members Services
Coordinator; Ed Gilroy, Director of Workforce Policy; Callie Har-
man, Staff Assistant; Tyler Hernandez, Press Secretary; Marvin
Kaplan, Workforce Policy Counsel; Nancy Locke, Chief Clerk; John
Martin, Professional Staff Member; Krisann Pearce, General Coun-
sel; Alissa Strawcutter, Deputy Clerk; Juliane Sullivan, Staff Di-
rector; Alexa Turner, Legislative Assistant; Tylease Alli, Minority
Clerk/Intern and Fellow Coordinator; Austin Barbera, Minority
Staff Assistant; Amy Cocuzza, Minority Labor Detailee; Denise
Forte, Minority Staff Director; Christine Godinez, Minority Staff
Assistant; Kendra Isaacson, Minority Labor Detailee; Brian Ken-
nedy, Minority General Counsel; Kevin McDermott, Minority Sen-
ior Labor Policy Advisor; Richard Miller, Minority Senior Labor
Policy Advisor; Veronique Pluviose, Minority Civil Rights Counsel;
and Dillon Taylor, Minority Labor Policy Fellow.

Chairman ROE. A quorum being present, the Subcommittee on
Health, Employment, Labor, and Pensions will come to order. Good
afternoon, I would like to welcome our guests and thank you all for
joining us today to discuss the very important subject of tribal sov-
ereignty.

For our witnesses, I realize this issue is not only important, it
is deeply personal. And I appreciate you all being here to share
your views and your experiences. I believe that will be valuable in
our discussion of H.R. 511, the Tribal Labor Sovereignty Act of
2015.
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Upholding Native American rights of self-determination has long
been a priority. As far back as the 1830s, when the governmental
authority of the tribes was first challenged, our courts have held
that the “tribes possess a nationhood status and retain inherent
powers of self-government.”

For decades, policymakers have agreed on the importance of pro-
tecting these fundamental rights. We should never stand idly by
while the sovereignty of Native Americans is threatened, and that
is exactly why we are here today.

A little more than 10 years ago, the National Labor Relations
Board overturned long-standing precedent with the landmark San
Manuel Bingo and Casino decision that began using a subjective
test to determine when and where to exert its jurisdiction over In-
dian tribes.

This action was met with significant opposition from the Native
American community and considered by many to be an attack on
tribal sovereignty. In fact, at a hearing of this subcommittee in
2012, Robert Porter, president of the Seneca Nation of Indians,
called the move “unfounded” and a violation of treaty rights.

During the same hearing, I myself expressed concern with the
Board’s policy and its flawed interpretation of the law. Unfortu-
nately, the Board has ignored these and similar concerns and con-
tinues to exert its authority over Indian tribes.

To make matters worse, the NLRB’s actions have had ramifica-
tions that extend beyond threatening tribal sovereignty. The sub-
jective nature of the Board’s process for determining jurisdiction
has also produced a mess of legal confusion. And that, I think you
can say with the legal confusion, is an understatement.

Years of litigation have produced inconsistent and misguided
Board decisions, compounding the uncertainty felt by Native Amer-
ican tribes and their businesses. To help address these concerns
and preserve tribal sovereignty over labor policies our colleague,
Todd Rokita introduced H.R. 511, the Tribal Labor Sovereignty Act.
The bill would prevent the NLRB from asserting its jurisdiction
over businesses owned by Native Americans on tribal lands, codi-
fying a Board standard that existed long before the San Manuel de-
cision.

In doing so, it would protect Native Americans from NLRB inter-
ference and provide legal certainty to the nation’s Indian tribes. It
is a common sense proposal that has attracted bipartisan support.

Today, we will hear from tribal leaders who will share their ex-
periences and discuss the importance of protecting your cherished
sovereignty. I look forward to hearing the views on the reforms out-
lined in the bill.

And with that, I will now recognize the senior Democratic mem-
ber of the subcommittee from Colorado, Representative Jared Polis,
for his opening remarks.

Mr. Polis, you are recognized.

[The statement of Chairman Roe follows:]

Prepared Statement of Hon. David P. Roe, Chairman, Subcommittee on
Health, Employment, Labor, and Pensions

Good afternoon. I'd like to welcome our guests and thank you all for joining us
today to discuss the very important subject of tribal sovereignty. For our witnesses,
I realize this issue is not only important, it’s deeply personal, and I appreciate you
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being here to share your views and your experiences. I believe they will be valuable
in our discussion of H.R. 511, the Tribal Labor Sovereignty Act of 2015.

Upholding Native American rights of self-determination has long been a priority.
As far back as the 1830s, when the governmental authority of tribes was first chal-
lenged, our courts have held that “tribes possess a nationhood status and retain in-
herent powers of self-government.” For decades, policymakers have agreed on the
importance of protecting these fundamental rights. We should never stand idly by
while the sovereignty of Native Americans is threatened, and that is exactly why
we’re here today.

A little more than 10 years ago, the National Labor Relations Board overturned
long-standing precedent with the landmark San Manuel Bingo & Casino decision
and began using a subjective test to determine when and where to exert its jurisdic-
tion over Indian tribes.

This action was met with significant opposition from the Native American commu-
nity and considered by many to be an attack on tribal sovereignty. In fact, at a
hearing of this subcommittee in 2012, Robert Odawi Porter, president of the Seneca
Nation of Indians, called the move “unfounded” and a violation of treaty rights. Dur-
ing the same hearing, I myself expressed concern with the board’s policy and its
flawed interpretation of the law. Unfortunately, the board has ignored these and
similar concerns and continues to exert its authority over Indian tribes.

To make matters worse, the NLRB’s actions have had ramifications that extend
beyond threatening tribal sovereignty. The subjective nature of the board’s process
for determining jurisdiction has also produced a mess of legal confusion. Years of
litigation have produced inconsistent and misguided board decisions, compounding
the uncertainty felt by Native American tribes and their businesses.

To help address these concerns and preserve tribal sovereignty over labor policies,
our colleague Todd Rokita introduced H.R. 511, the Tribal Labor Sovereignty Act.
The bill would prevent the NLRB from asserting its jurisdiction over businesses
owned by Native Americans on tribal lands, codifying a board standard that existed
long before the San Manuel decision. In doing so,

it would protect Native Americans from NLRB interference and provide legal cer-
tainty to the nation’s Indian tribes. It’'s a commonsense proposal that has attracted
bipartisan support.

Today, we will hear from tribal leaders who will share their experiences and dis-
cuss the importance of protecting their cherished sovereignty. I look forward to
hearing their views on the reforms outlined in the bill.

Mr. Poris. Well, thank you, Mr. Chairman. I want to begin by
thanking the chairman for pursuing regular order with this legisla-
tion. I am glad we are, first, having a hearing on this legislation
in order to collect facts and get feedback from various perspectives.
This really shows how this committee should work. And I am glad
for this opportunity to listen and ask questions on this important
issue.

And thank you to our terrific group of panelists for taking your
time to give us your in-depth perspective.

As all legislative hearings should, I believe this hearing needs to
be about fact-finding. This bill highlights the inherent tension be-
tween two important principles that many of us hold dear: tribal
sovereignty over Indian nations and workers’ rights.

I fully support the sovereignty of our Native American nations,
and I know many of us place a great deal of importance on their
right to self-governance, control, and independence. I also believe
deeply in the right of workers to organize, including Native Amer-
ican workers. And the ability of workers to fight for a safe and fair
working environment.

All legislation and National Labor Relations Board decisions
must balance these competing principles. They should try their
best, as should we, to make them complimentary rather than com-
petitive. We should not favor one at the expense of another.
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Reconciling these two priorities may be difficult, but we as a
committee have a responsibility to dig in to how we can effectively
and fairly reconcile the issues and ensure that we protect tribal
sovereignty while also respecting workers’ rights. And discussing
the implications of this bill on these two issues is where we begin
the process.

We should investigate knowing that this issue is about more
than tribal sovereignty, it is about more than gaming restrictions
or the National Labor Relations Act. It is not only about our re-
spect for tribal sovereignty, it is also about whether the majority
cares about unions and the right of workers to form unions. And
as we have discussed hundreds of times, unions are the key to
shrinking the wage gap, raising up the middle class, and creating
good-paying jobs.

Under current law, tribes are subject to many federal employ-
ment laws, including the Fair Labor Standards Act, OSHA, ERISA,
the Family Medical Leave Act, the Americans with Disabilities Act.
Which begs the question, if this conversation is not solely about the
right to join a union, should we also be having a discussion around
due process and federal exemptions for a variety of American work-
ers, including those under the Americans with Disabilities Act,
OSHA, ERISA and others, or even laws that prevent the use of
child labor.

I will also point out that I believe most of the companies oper-
ated by our Indian nations would not take advantage of workers.
As is always the case, however, there can be bad actors and good
actors. And in circumstances like these we want to make sure that
we don’t overburden good actors. But at the same time, we want
to make sure that workers, including Native American workers,
cannot be taken advantage of by the rare bad actor.

American tribal sovereignty is a core principle that I believe in.
We also need to analyze the issue with the knowledge that many
of these businesses and casinos are part of interstate commerce,
and that there are many people who work at businesses owned and
operated by Indian nations who may not be enrolled in the tribe
that owns the casino.

That means these individuals have no ability to raise the issue
of workers’ rights within the context of tribal law. So the question
becomes: what laws protect them and what rights do they have
under American law? I am very interested in hearing from our wit-
nesses on both sides of the issue about how this affects sovereignty,
%ocal control, and the health and economic vitality of working fami-
ies.

Thank you very much, Mr. Chairman, and I yield back the bal-
ance of my time.

[The statement of Mr. Polis follows:]

Prepared Statement of Hon. Jared Polis, Ranking Member, Subcommittee
on Health, Employment, Labor, and Pensions

I first want to thank the Chairman for pursuing regular order with this legisla-
tion. I am glad we are first having a hearing on this legislation and issue in order
to collect the facts, and get feedback from various perspectives. I am glad for the
opportunity to speak on this important issue. And thank you to our great group of
panelists for taking their time to give us an in-depth perspective.

As all legislative hearings should, I believe this hearing must be about fact find-
ing. This bill highlights the inherent tension between two important principles of
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American law: tribal sovereignty and workers’ rights. I fully support the sovereignty
of Native Americans, and I know many of us place a great deal of importance on
self-governance, localized control, and the independence of tribal nations.

But I also believe deeply in the right to organize, in protecting our workers and
allowing workers, including Native American workers, to fight for a safe and fair
working environment. All legislation and NLRB decisions must balance these com-
peting principles, not favor one at the expense of the other. So reconciling these two
priorities may be difficult, but we as the committee have a responsibility to dig into
how we effectively and fairly reconcile these issues. We must work to honor and pro-
tect tribal sovereignty while also respecting workers’ rights and discussing the im-
plications of this bill on these two issues is where we begin.

We must analyze this issue in its true context. We should investigate knowing
that this issue is about more than tribal sovereignty; it is about more than gaming
restrictions or the NLRA. It is not only about a respect for tribal sovereignty and
control, it is also — perhaps primarily — about the Majority’s dislike of the NLRB
and Unions. As we have discussed hundreds of times, unions are the key to shrink-
ing the wage gap, raising up the middle-class and creating good paying jobs. With-
out unions we wouldn’t have weekends, we wouldn’t be moving towards equal pay,
and there would be many fewer jobs that a family can live comfortably live on.

Under current law, tribes are subject to many federal employment laws, including
the Fair Labor Standards Act, OSHA, ERISA, and the Family Medical Leave Act.
Which begs the question, if this conversation is not solely about the right to join
a union, then shouldn’t we also be having a discussion around due process and fed-
eral exemptions for a variety of American workers — including those under the
American Disabilities Act, OSHA, ERISA and the Federal Labor Standards Act
which keeps companies from not using slave labor or child labor.

I will also point out that I believe most of the companies operated by Indian na-
tions would not take advantage of workers. As is always the case, however, there
are bad actors and there are good actors. In circumstances like these, we cannot and
should not overburden good actors. Nor, though, can or should we allow workers to
be taken advantage of by the rare bad actor.

American Tribal sovereignty across this country is vital, but we must also analyze
this issue with the knowledge that these businesses, casinos and more, are part of
interstate commerce, and that there are many people who work at businesses
“owned and operated by Indian nations” who may or may not be of Native American
descent. In fact statistics show that an overwhelming majority of workers (75% or
more) come from outside the reservation and are not members of an Indian nation.
These individuals have no ability to raise the issue of worker’s right within the con-
text of tribal law, so the question becomes what laws protect them?

I am interested in hearing from our witnesses on both sides of this issue about
how this bill impacts not only sovereignty and local control, but also the health and
economic vitality of all ethnicities and beliefs.

Thank you very much, and I yield back my time.

Closing Statement

Thank you to everyone for your impassioned and honest testimony and answers.
I truly hope that everyone on the committee today will analyze this issue objec-
tively, and with an understanding of what has been said here. As you consider this
issue, please keep in mind the needed nexus between balancing critical domestic
sovereignties with the protection due to all American workers — regardless of wheth-
er you are white, black, Hispanic or Native American.

Without the right to self-governance we would not have the strong communities
present across this country today, and without the right to collectively bargain we
would not have the strong and growing economy that all Americans rely on.

I look forward to continuing this discussion with individuals and experts on both
sides of the issue.

Chairman ROE. I thank the gentleman for yielding. Pursuant to
committee rule 7(c), all subcommittee members will be permitted
to submit written statements to be included in the permanent
hearing record. And without objection, the hearing record will re-
main open for 14 days to allow statements, questions for the
record, and other extraneous material referenced during the hear-
ing to be submitted in the official hearing record.

It is now my pleasure and privilege to introduce our distin-
guished panel of witnesses. Our first witness is Mr. Richard Guest.
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He is a staff attorney with the Native American Rights Fund in
Washington, D.C. Mr. Guest is the lead attorney for the NARF on
the Tribal Supreme Court Project, which is based on the principle
that a coordinated and structured approach to tribal advocacy be-
fore the U.S. Supreme Court is necessary to preserve tribal sov-
ereignty. Welcome, and thank you for being here.

It is now my privilege to introduce our second witness. But, I
would like to recognize for that privilege Mr. Courtney, our col-
league.

Mr. COURTNEY. Thank you, Mr. Chairman. And it is a privilege
to introduce my friend and neighbor, the Chairman of the
Mashantucket Pequot Tribal Council, Rodney Butler, who is here
today to share his thoughts and perspectives on this issue. He is
the leader of an extraordinary tribe in southeastern Connecticut
which has literally transformed the landscape in terms of the con-
tribution that they have made to employment and economic growth
in that area. And Chairman Butler has been chairman since 2010,
a challenging time with a difficult economy and has made great
strides in terms of trying to achieve those goals.

I worked with the tribe in terms of dealing with the leasehold
term that BIA requires. And just a couple days ago, he cut the rib-
bon for a new mall that is adjacent to the casino; 900 new jobs, and
there is a job fair that took place a few days ago because they need
more. And that is music to everybody’s ears.

He is, as I said, a native of southeastern Connecticut, graduated
from Marvelwood High School. He also graduated from the Univer-
sity of Connecticut. By the way, Mr. Chairman, did you know that
the University of Connecticut women won the 10th—

Chairman ROE. Now, I did not want to talk about that this after-
noon, being a UT alum.

Mr. COURTNEY. As you know, he has an orange tie. I will just
stop right there in terms of mentioning that. And, again, contrib-
utes greatly to non-profits and charitable groups throughout the
area. The nice thing about being in a democracy is that friends and
neighbors can work together on many issues, and sometimes agree
to disagree on some. But I, again, look forward to hearing his testi-
mony here today and certainly welcome him to our committee.

And I yield back.

Chairman ROE. I thank the gentleman for yielding. Mr. Butler,
welcome.

It is now my privilege to introduce one of our colleagues from
California, Mike Thompson, to introduce our next panelist.

Mr. Thompson of California. Thank you, Mr. Chairman. Thank
you, and Ranking Member Polis for organizing this very, very im-
portant hearing.

And for your courtesy in allowing me to come down and join you
at the dais today to introduce a constituent of mine, Mr. Gary
Navarro, who lives in my congressional district in Santa Rosa,
California. He is an enrolled member of the Pomo Tribe from the
Round Valley Reservation, and he is an employee at the Graton
Casino and Resort in Rohnert Park, which is also in my congres-
sional district.

Mr. Navarro can speak first-hand on the important work unions
are doing on behalf of workers employed in tribal casinos. He was
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part of the organizing effort at the Graton Casino and serves on
the bargaining committee for UNITE HERE! Local 2850. He was
also elected from Sonoma County as a senior chair to the California
Rural Indian Health Board and serves as a Santa Rosa Little
League Baseball board member.

Accompanying Mr. Navarro are workers employed at tribally-run
casinos in California, including Thunder Valley, Cache Creek, San
Pablo, and Graton Rancheria. The questions that you are going to
be dealing with today are extremely important, and I am very
happy that you are taking this up. And I know that Mr. Navarro
will add much to your debate and to your hearing. So thank you,
Mr. Chairman.

I would also like to thank one of your other witnesses, Lieuten-
ant Governor Keel for his service to his country, as a fellow Viet-
nam veteran. Thank you, and welcome home.

Chairman ROE. Mr. Navarro, welcome.

And it is my privilege now to introduce our last witness. The
Honorable Jefferson Keel is the lieutenant governor of the Chicka-
saw Nation. Mr. Keel is a retired U.S. Army officer, with over 20
years of active duty. His combat experience included three years of
service in Vietnam as an infantryman, where he received a bronze
star, with V for Valor, two purple hearts, and numerous other
awards and decorations for heroism. He has management experi-
ence in the private sector and tribal programs and operations. And
as a fellow veteran, welcome home and thank you for your service.

I will now ask our witnesses to stand and raise your right hand.

[Witnesses sworn. ]

Let the record reflect the witnesses answered in the affirmative.
You may take your seats, and thank you, gentlemen.

Before I recognize your testimony, let me briefly explain our
lighting system. You will have five minutes to present your testi-
mony. When you begin, the light in front of you will turn green.
When one minute is left, the light will turn yellow. When your time
is expired the light will turn red.

And we do have votes, so I am going to be pretty precise on the
five minutes. We have votes later today, and I want to make sure
we make those. At that time, I will ask that you wrap up your re-
marks as best you are able. Members will each have five minutes
for questions.

Now, Mr. Guest, you are recognized for five minutes.

TESTIMONY OF MR. RICHARD GUEST, SENIOR STAFF ATTOR-
NEY, NATIVE AMERICAN RIGHTS FUND, WASHINGTON, D.C.

Mr. GUEST. Thank you, Chairman Roe, Ranking Member Polis,
and distinguished members of this subcommittee. The Native
American Rights Fund, NARF, is honored to provide this testi-
mony; the purpose of which is to demonstrate that in furtherance
of long-standing policies of Indian self-determination, tribal self-
governance, and tribal economic self-sufficiency it is time for this
Congress to provide both clarity and parity for tribal governments
under the National Labor Relations Act, the NLRA.

For the record, NARF fully supports H.R. 511, as well as its com-
panion bill in the U.S. Senate, S. 248.
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As you are well aware, the NLRA was enacted by Congress in
1935 to govern labor relations in the private commercial sector.
Under Section 2 of the NLRA, the term “an employer” is defined
to include any person acting as an agent of an employer, directly
or indirectly, but shall not include the United States or any state
or political subdivision thereof.

Therefore, workers in the public sector, employees of federal,
state, and local governments, were not afforded the rights and pro-
tections of the NLRA. Based on sound policy determinations, Con-
gress provided those governments an opportunity to choose how
best to regulate union organizing, collective bargaining, and labor
relations with their workers, given the essential and often times
sensitive nature of their employment.

So in this context, for tribal governments, parity encompasses
the quality of being treated equally under the law, alongside fed-
eral, state, and local governments. Tribal governments are entitled
to the same freedom to choose for themselves the appropriate time,
place, and manner for regulating union activity on Indian lands
and collective bargaining for their employees.

H.R. 511 provides the necessary clarity and certainty, recog-
nizing that those sound policy determinations apply with equal
force to tribal governments.

In terms of parity with the Federal Government, it was not until
1978—43 years after it passed the NLRA—that Congress enacted
the Federal Labor Relations Act to regulate labor relations with
federal workers. To meet the special requirements and needs of the
Federal Government, Congress chose to exclude employees of cer-
tain federal agencies, limited collective bargaining with no right to
negotiate wages, hours, or employee benefits, and eliminated the
right to strike of federal workers.

In terms of parity with state and local governments, according to
the 2002 GAO report only 26 states and the District of Columbia
had statutorily protected collective bargaining rights for their em-
ployees. Twelve states had allowed collective bargaining only for
specific groups of workers, such as teachers and firefighters, and 12
states did not have any laws protecting the rights of its employees
to collectively bargain.

According to the GAO report, most state government workers en-
titled to collective bargaining rights under state law are all prohib-
ited from striking. Instead, those states provide compulsory binding
interest arbitration, a procedure not available under the NLRA.

Mr. Chairman, we hope that you and each member of the Com-
mittee will recognize that each of the 566 federally recognized
tribes, as governments, must have the opportunity to make their
own policy judgments regarding labor relations on their reserva-
tions based on the values and priorities that best serve the needs
of their community.

In general, there are four areas of concern for Indian tribes. One,
a guaranteed right to strike threatens government revenues and
the ability of tribes to deliver vital services. Two, the broad scope
of collective bargaining will undermine federal and tribal policies
requiring Indian preference in employment. Three, preemption of
the tribal power to exclude diminishes the ability of tribes to place
conditions on entry, on continued presence, and on reservation con-
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duct. And four, the potential for substantial outside interference
with tribal politics and elections.

Although there are several examples to choose from in my testi-
mony, I provide summary of the Navaho Preference and Employ-
ment Act of 1985, and include as an attachment to my written tes-
timony the collective bargaining regulations promulgated by the
Office of Navaho Labor Relations.

It was the legislative intent of the Navaho Nation Council to in-
corporate the most basic protections of the NLRA to tribal employ-
ees whom the council acknowledged were otherwise exempt from
the NLRA. Included as attachment C is the Model Tribal Labor Re-
lations Ordinance, the result of the great experiment with the
tribes in the State of California in their gaming compacts, resulting
in labor relations being granted in that state.

So in closing, today, as a result of the successive Indian Gaming
and the San Manuel decision, the NLRB no longer draws a distinc-
tion from whether the tribal business was located on or off reserva-
tion, but rather what it determines to be commercial activities of
an Indian tribe versus what it deems to be traditional govern-
mental functions.

I see my time has expired, so I will end my testimony there, will-
ing to take questions.

Thank you.

[The testimony of Mr. Guest follows:]
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UNITED STATES HOUSE OF REPRESENTATIVES

SUBCOMMITTEE ON HEALTH, EDUCATION, LABOR & PENSIONS

LEGISLATIVE HEARING ON H. 511
“TRIBAL LABOR SOVEREIGNTY ACT OF 2015”

WRITTEN TESTIMONTY OF
RICHARD GUEST
SENIOR STAFF ATTORNEY
NATIVE AMERICAN RIGHTS FUND

June 16, 2015

I. Introduction

Chairman Roe, Ranking Member Polis, and Distinguished Members of the

Subcommittee:
The Native American Rights Fund (NARF) is a national, non-profit legal
organization dedicated to securing justice on behalf of Native American tribes,

organizations, and individuals. Since 1970, NARF has undertaken the most

important and pressing issues facing Native Americans in courtrooms across this

country, and here within the halls of Congress.

We are honored to be invited to provide testimony to the Subcommittee

regarding H.R. 511, the “Tribal Labor Sovereignty Act of 2015” — a bill to clarify the

rights of Indians and Indian tribes on Indian lands under the National Labor
Relations Act (NLRA). The purpose of our testimony is to demonstrate that, in

furtherance of its longstanding policies of Indian self-determination, tribal self-

governance and tribal economic self-sufficiency, it is time for Congress to provide

parity for tribal governments under the NLRA. In this context, parity
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encompasses the quality of being treated equally under the law alongside Federal,
State and Local governments. Tribal governments are entitled to the same freedom
to choose the appropriate time, place and manner for regulating union activity on
Indian lands and collective bargaining for its employees.
II. Parity with the Federal, State and Local Governments

The National Labor Relations Act was enacted by Congress in 1935 to govern labor relations
in the private commercial sector. Under section 2 of the NLRA, the tetm “employer” is defined
to include “any person acting as an agent of an employer, directly or indirectly, but shall not
include the United States or any wholly owned Government corporation, or any Federal Reserve
Bank, or any State or political subdivision thereof. . . .* Therefore, workers in the public
sector— employees of federal, state and local governments—were not afforded the rights and
protections of the NLRA. Based on sound policy determinations, Congress provided those
governments an opportunity to choose how to best regulate union organizing, collective
bargaining and labor relations with their workers given the essential and, oftentimes, sensitive
nature of their employment.

H.R. 511 recognizes that those same sound policy determinations apply with equal force to

tribal governments.

A.  Parity with the United States
In 1978, forty-three years after it passed the NLRA, Congress enacted the Federal Labor
Relations Act (“FLRA),” 5 U.S.C. § 7101 ef seq., regulating labor relations for most federal
workers. The FLRA specifically aims to “prescribe certain rights and obligations of the
employees of the Federal Government and to establish procedures which are designed to meet

the special requirements and needs of the Government.” 5 U.S.C. § 7101(a)(2). Congress
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determined that the rights of federal workers to organize, bargain collectively, and participate in
labor organizations: “(1) safeguards the public interest, (2) contributes to the effective conduct
of public business; and (3) facilitates and encourages the amicable settlement of disputes
between employers and employees involving conditions of employment.” 5 U.S.C. § 7101(a)(1).

However, the FLRA does not apply to all federal employers or employees. Coverage extends
to individuals employed in an “agency,” 5 U.S.C. § 7103(a)(2), but specifically excludes
members of the military, noncitizens who work outside the United States, supervisory and
management personnel, and various Foreign Service officers. 5 U.S.C. § 7103(a)(2)(B). Italso
excludes all employees of certain federal agencies, including the Federal Bureau of Investigation,
the Central Intelligence Agency, and the United States Secret Service. 5 U.S.C. § 7103(a)(3).

Although patterned after the NLRA, based on the Federal government’s unique public-
service needs, obligations and vulnerabilities, the FLRA mandates certain proscriptions and
prescriptions not contained in the NLRA. One important example is the scope of the authorized
collective bargaining process. Under the NLRA, private-sector employees are entitled to
collectively bargain with respect to wages, hours, benefits, and other working conditions. Under
the FLRA, federal employees can only collectively bargain with respect to personnel practices.
Under the FLRA, there is no right to negotiate working conditions such as wages, hours,
employee benefits, and classifications of jobs.

A second important difference is the right of private sector employees to engage in
"concerted action,” like workplace strikes. Under the FLRA, there is no right to strike for federal
workers. In fact, the FLRA specifically excludes any person who participates in a workplace

strike from the definition of "employee," 5 U.S.C. § 7103(a)(2)(B)(v), and it specifies that it is an
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unfair labor practice for labor unions to call or participate in a strike, a work stoppage, or

picketing that interferes with the operation of a federal agency. 5 U.S.C. § 7116(b}(7)(A).

B.  Parity with the States

According to a 2002 Report by the Government Accountability Office (“GAO”), about 26
states' and the District of Colombia had statutori ly-protected collective bargaining rights for
essentially all State and local government workers; 12 states” had collective bargaining only for
specific groups of workers (e.g. teachers, firefighters); and 12 states® did not have laws providing
rights to collective bargaining for any government worker. “Collective Bargaining Rights,”
GAO-02-835, p. 8-9 (September 2002). According to the Report, most State government
workers who are entitled to collective bargaining rights under state law are prohibited from
striking. Instead, those States provide compulsory binding interest arbitration (a procedure
unavailable under the NLRA). Id. atp. 10.

In a January 2014 Report, Regulation of Public Sector Collective Bargaining in the States,
the Center for Economic and Policy Research (CEPR) reviewed the rights and limitations on
public-sector bargaining in the 50 states and the District of Colombia in order to answer three
key questions: (1} whether workers have the right to bargain collectively; (2) whether unions can
bargain over wages; and (3) whether workers have the right to strike (a copy of the Report is

attached as Appendix A). The CEPR did not update the numbers provided by GAO, but it did

! Alaska, California, Connecticut, Delaware, Florida, Hawaii, Iitinois, lowa, Maine, Massachusetts, Michigan,
Minnesota, Montana, Nebraska, New Hampshire, New Jersey, New York, Ohio, Oregon, Pennsylvania, Rhode
Island, South Dakota, Vermont, Washington, and Wisconsin. As with the NLRA, the state laws that provide
collective bargaining rights to public employees often exclude various groups of employees {e.g., many states
expressly exclude management officials) from coverage. GAO 02-835, at note 12.

2 Georgia, Indiana, Idaho, Kansas, Kentucky, Maryland, Missouri, Nevada, North Dakota, Oklahoma, Tennessee,
and Wyoming. Three of these states, Indiana, Kentucky and Missouri, extend collective bargaining rights to certain
?ublic employees through an executive order from the governor. GAO 02-835, at note 14.

* Alabama, Arizona, Arkansas, Colorado, Louisiana, Mississippi, New Mexico, North Carolina, South Carolina,
Texas, Virginia, and West Virginia. Texas prohibits collective bargaining for most groups of public employees, but
firefighters and police may bargain in jurisdictions with approval from a majority of voters. GAO 02-835, at note 13,
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provide helpful charts to better illustrate the types of policy choices State governments are
making in regulating the rights of government workers: Chart 1, “Legality of Collective
Bargaining for Select Public-Sector Workers™ lists the states which regulate collective
bargaining for specific workers is legal, illegal, or simply no ; Chart 2, “Legality of Collective
Wage Negotiation for Select Public-Sector Workers™; and Chart 3, “Legality of Striking for
Select Public-Sector Workers.” As you review each chart, you can see that certain states make it
illegal, or do not protect the rights of certain government workers, to engage in collective
bargaining or wage negotiations, with most states making it illegal for these government workers
to strike.

And of final note, according to the National Right to Work Legal Defense Foundation
(http://www.nrtw.org/), 25 States have enacted right to work laws and 25 States do not have right
to work laws.* Therefore, half of the State legislatures have determined that—as a matter of
State labor relations policy—a worker in a Right to Work State not only has the right to refrain
from becoming a union member, but cannot be required to pay anything to the union unless the
worker chooses to join the union.

III. Regulating Labor Relations on Indian Lands

Before its 2004 decision in San Manuel Indian Bingo and Casino, the National Labor
Relations Board did not exercise jurisdiction over tribal-owned businesses located on Indian
lands. In Fort Apache Timber Co. (1976), and Southern Indian Health Council (1988), the

NLRB held that tribal-owned businesses operating on tribal lands were exempt from federal

* The 25 states that have right to work laws are: Alabama, Arizona, Arkansas, Florida, Georgia, Idaho, Indiana,
lowa, Kansas, Louisiana, Michigan, Mississippi, Nebraska, Nevada, North Carolina, North Dakota, Oklahoma,
South Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, Wisconsin, and Wyoming.
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labor law jurisdiction as “governmental entities.”™ However, in Sac & Fox Indus. (1992), the
NLRB held that the provisions of the NLRA would apply to a tribal-owned business operating
outside the reservation. Thus, prior to 2004, the NLRB drew a distinction regarding its
jurisdiction based on whether the tribal business was located on Indian lands (no jurisdiction)
versus off-reservation (Jurisdiction). In considering H.R 511, the Subcommittee should be
mindful that the 566 federally-recognized Indian tribes enjoy demographic, cultural, political and

economic diversity, and should not be subject to any one-size fits all approach.

A.  The Navajo Nation Labor Code
Enacted by resolution in 1985, the Navajo Preference in Employment Act (“NPEA”) serves
as the Navajo Nation’s general labor code. 15 N.N.C. Sec. 601 e seq; Resolution No. CAU-63-
85 in 1983, and amended through Resolution No. CO-78-90 in 1990. Incorporated into the
NPEA is a clause which enables unionization on the Navajo Nation. 15 N.N.C. Sec. 606 Union

and Emplovment Agency Activities; Rights of Navaio Workers

A. Subject to lawful provisions of applicable collective bargaining agreements, the basic
rights of Navajo workers to organize, bargain collectively, strike, and peaceably
picket to secure their legal rights shall not be abridged in any way by any person. The
right to strike and picket does not apply to employees of the Navajo Nation, its
agencies, or enterprises.

B. It shall be unlawful for any labor organization, employer or employment agency to
take any action, including action by contract, which directly or indirectly causes or
attempts to cause the adoption or use of any employment practice, policy or decision
which violates the Act.

It was the legislative intent of the council in 1985 to incorporate the most basic of those

privileges of the National Labor Relations Act (“NLRA™) to tribal employees, whom the council

* The NLRB did exercise jurisdiction over non-Indian enterprises operating. For example, in Simplot Fertilizer Co.
(1952), the NLRB exercised jurisdiction over a union’s attempt to organize a non-Indian phosphate mining company
leasing Shoshone-Bannock tribal land in Idaho. Also see Texas-Zinc Minerals Corp. (1960), and Devils Lake Sioux
Mfe. Corp. (1979).
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acknowledged were otherwise exempt from the NLRA. The rights of Navajo Nation employees
to collectively bargain were debated and CAU-63-85 ultimately passed. 14 NTC 8/1/1985. The
1990 Navajo Nation council debated whether to include in the amendments “closed shop”
language, which would permit labor organizations to collect union dues from non-members. This
sparked much debate in the council, which ultimately decided 34 to 33 to ensure the Navajo
Nation is a “right to work™ jurisdiction, and amended the Labor Investigative Task Force’s
proposed amendments to strike the “closed shop” language otherwise amending 15 N.N.C. Sec.
606. 28 NNC 10/25/90

The NPEA confers upon the Human Services Committee (“HSC™) of the legislative council
the authority to “promulgate rules and regulations necessary for the enforcement and
implementation of the provisions of this Act.” 15 N.N.C. Sec. 616. See Resolution No. HSCJY-

63-94 Adopting the Navajo Preference in Employment Act Regulations to Provide Rules and

Enforcement Procedures to Permit Collective Bargaining for Emplovees of the Navajo Nation,

Its Agencies or Enterprises

These regulations provide additional guidance as to, for example, management’s role of
neutrality, prohibited employer practices, how to become an exclusive bargaining agent, the
process for certification, an impasse resolution in the event of failed bargaining, and the process
for decertification of a bargaining agent. A copy of the Collective Bargaining Regulations
passed by the Office of Navajo Labor Relations is attached as Appendix B. The regulations
state: “Like the Act, the goal of these regulations is to promote the harmonious and cooperative
relations between the Navajo Nation, its agencies and enterprises and Navajo Nation employees

through collective bargaining.”
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Collective bargaining is occurring on the Navajo Nation, with private enterprise as well as
government. The United Mine Workers of America (‘UMWAP) represents employees at the
Navajo Nation Head Start Program, a tribal government program. The Nal-Nishii Federation of
Labor AFL-CIO includes 12 labor organizations that represent miners, power plant workers,
construction workers, school employees and city employees working on or near the Navajo
Nation.

B.  California Tribal Labor Relations Ordinances

In negotiating tribal-state gaming compacts in 1999, Indian tribes in California agreed to
adopt a process for addressing union organizing and collective bargaining rights of tribal gaming
employees, or the compact is null and void. From these negotiations, a Model Tribal Labor
Relations Ordinance (“Ordinance”) was crafted, and tribes with 250 or more casino-related
employees were required to adopt the Ordinance (a copy is attached as Appendix C). In its 2007
Report, California Tribal State Gambling Compacts 1999-2006, the California Research Bureau
provided the following summary:

*  Under the Model Tribal Labor Relations Ordinance (“Ordinance”), employees have the
right to engage in employee organizations, bargain collectively, and join in concerted
activities for the purpose of collective bargaining. The Ordinance defines unfair labor
practices on the part of a tribe or a union, guarantees the right to free speech, and provides for
union access to employees for bargaining purposes. (Exctuded employees include
supervisors, employees of the tribal gaming commission, employees of the security or
surveillance departments, cash operations employees or any dealer.)

Key Issues: Certification of union representation and dispute resolution

+  Upon a showing of interest by 30 percent of the applicable employees, the tribe is to provide
the union an election eligibility list of employee names and addresses. A secret ballot is to
follow. An elections officer chosen by the tribe is to verify the authorization cards and
conduct the election. If the labor organization receives a majority of votes, the election
officer is to certify it as the exclusive collective bargaining representative for the unit of

employees. Decisions may be appealed to a tribal labor panel.

«  The Ordinance establishes procedures to address an impasse in collective bargaining,
including the union’s right to strike outside of Indian lands, and to decertify a certified union.
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It also creates three levels of binding dispute resolution mechanisms, beginning with a tribal
forum, followed by an arbitration panel, and finally tribal court and federal court. Collective
bargaining impasses may only proceed to the first level of binding dispute resolution, in
which a designated tribal forum makes the decision.

California Tribal State Gambling Compacts 1996-2006, at p. 33-34 (a copy of the Labor Standards
section, P. 33-39, of the Report is attached as Appendix D). In a presentation to the International
Association of Gaming Attorneys in September 1999, the following observations were provided
regarding the Ordinance as a product of compromise between powerful forces, including:

1. the public policy of providing economic support for Indians from non-tax sources
through Indian gaming;

2. the drive by the State of California to reclaim some of the economic benefit it had
forfeited to Nevada by blocking the expansion of gaming in California®;

3. the expectation of employees working at Indian casinos that they will have the same
rights as employees working at non-Indian enterprises;

4. the need and desire by many tribes to maintain and expand their gaming operations;
and

5. the wish by other interested parties in the gaming business (most importantly, Nevada
gaming companies and unions representing their employees) to create, at a minimum, a

"level playing field" by climinating the competitive advantage enjoyed as a result of the
non-union status of California's Indian casinos.

The full written presentation is available at fittp://corporate.findlaw.com/litigation-disputes/the-

california-tribal-labor-relations-ordinance-overview-and.html.

The Ordinance provides labor unions at tribal gaming facilities with a number of advantages not
provided for under the NLRA. Most importantly, under the Ordinance unions at tribal casinos: (1)
have the right to enter onto casino property at any time to talk to employees and post leaflets and
posters there in order to facilitate the organizing of employees; and (2) may engage in secondary
boycotts after an impasse is reached in negotiations without suffering any penalty under the
Ordinance.

The Ordinance also provides tribes with certain advantages not enjoyed by employers under the
NLRA. Most importantly, unions representing tribal casino employees may not strike, picket or

engage in boycotts before an impasse is reached in negotiations. Since 1999, a number of new tribal-
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state gaming compacts have been negotiated, or renegotiated, some with additional provisions
regulating labor, but all requiring the adoption of the 1999 Model Tribal Labor Relations Ordinance.
The examples of the Navajo Nation and the California tribes exemplify the growing list of Indian
tribes who are regulating labor relations with their em;)loyees. Mr. Chairman, we hope that you and
each member of the Committee will recognize that each of the 566 tribes—as governments—must
have the opportunity to make their own policy judgments regarding labor relations on their
reservations based on the values and priorities which best serve the needs of their community. In
general, there are four areas of concern for Indian tribes: (1) a guaranteed right to strike threatens
tribal government revenues and the ability to deliver vital services; (2) the broad scope of collective
bargaining for “other working conditions” will undermine federal and tribal policies requiring Indian
preference in employment; (3) pre-emption of the power to exclude which is a fundamental power of
tribal government diminishes the ability of tribes to “place conditions on entry, on conditioned
presence, or on reservation conduct”; and (4) the potential for substantial outside interference with

tribal politics and elections.
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IV. Conclusion

In closing Mr. Chairman, NARF would simply remind you and members of the
Subcommittee that under the Indian Gaming Regulatory Act (“IGRA™), Congress recognized “a
principal goal of Federal Indian policy is to promote tribal economic development, tribal self-
sufficiency, and strong tribal government,” 25 U.S.C. § 2701, and declared its purpose was “to
provide a statutory basis for the operation of gaming by Indian tribes as a means of promoting
tribal economic development, self-sufficiency, and strong tribal governments.” 25 US.C. §
2702.

Congress said that, and we believe Congress meant it! Tribal gaming is a part of the
structure of tribal government—a means of generating much-needed revenues to support tribal
programs and services. Within IGRA, Congress stated “net revenues from any tribal gaming are
not to be used for purposes other than-- (i) to fund tribal government operations or programs; (ii)
to provide for the general welfare of the Indian tribe and its members; (jii) to promote tribal
economic development; (iv) to donate to charitable organizations; or (v) to help fund operations
of local government agencies.” 25 U.S.C. § 2710(b)(2)(B). Thus, Congress determined that
tribal gaming is a governmental activity of Indian tribes. In spite of this fact, the NLRB, which
by its own admission has no expertise in Indian affairs, has determined that tribal gaming is
simply on par with non-Indian casinos as a private commercial activity.

Congress must act, and must act soon, to explicitly include “Indian tribes” within the

exemption to the definition of “employer” in the NLRA.
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Chairman ROE. Thank you, Mr. Guest.
Mr. Butler, you are recognized for five minutes.

TESTIMONY OF HON. RODNEY BUTLER, CHAIRMAN,
MASHANTUCKET PEQUOT TRIBAL COUNCIL,
MASHANTUCKET, CONNECTICUT

Mr. BUTLER. Thank you. Good afternoon, Chairman Roe, Rank-
ing Member Polis, my good friend, Joe Courtney and distinguished
members of the committee. I am Rodney Butler, the Chairman of
the Mashantucket Pequot Tribal Nation in Connecticut.

I want to thank you for inviting me to testify in support of the
Tribal Labor Sovereignty Act because it is critically important to
protect the sovereign rights of tribal governments. First, I would
like to thank Congressman Rokita for introducing this legislation,
and the nearly 50 bipartisan cosponsors of this legislation. Indian
country has always received bipartisan support in Congress, and I
hope this bill will continue in that tradition.

H.R. 511, the Tribal Labor Sovereignty Act, is a very straight-
forward bill. The legislation expressly confirms that Indian tribes
are on equal footing with state and local governments under the
National Labor Relations Act. That is all that it does. It reaffirms
the fact that tribes are sovereign governments, and should be treat-
ed that way under all federal laws.

The issue of tribal government parity has been a priority in In-
dian country for decades. We have successfully worked with Con-
gress to reaffirm our tribal sovereignty under the Violence Against
Women Act, federal unemployment taxation, general welfare, tax
issues, and a host of other laws. Today, we continue to fight for
tribal parity on issues relating to municipal bonds, pensions, the
bankruptcy code, and the NLRA. I am pleased that all of these ef-
forts have been supported in Congress, again, on a bipartisan basis.

However, I am concerned today that some people have tried to
portray this legislation as being anti-union, and I wholeheartedly
disagree with that assessment. I would like to share with the com-
mittee our experience with organized labor at our Foxwoods gam-
ing facility.

In 2007, the United Auto Workers filed a petition with the NLRB
to organize the dealers at Foxwoods. Applying its wrongly-decided
San Manuel standards, the NLRB asserted jurisdiction over the
Mashantucket Pequot Tribal Nation and our Foxwoods Casino. At
that point, our tribal council had to make a decision: pursue this
issue in the courts, which would have led to years of distracting
and hurtful litigation, or work with the UAW to help them under-
stand how they could organize and protect collective employee
rights under our tribal labor laws.

Our government decided to reach out to the UAW, explain that
this was an issue of tribal sovereignty, and encourage the use of
tribal law to reach a solution that respected both tribal sovereignty
and workers’ rights to organize. These discussions gave the Tribal
Nation an opportunity to educate the UAW regarding the impor-
tance of tribal sovereignty, the importance of tribal culture and tra-
dition, and the significance of tribal laws and institutions that were
in place.
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At the same time, it gave the UAW an opportunity to educate the
Tribal Nation on the importance to the union of protecting em-
ployee rights to organize and the UAW’s efforts and successes over
the years protecting those rights. Both the UAW and the Tribal
Nation were open to listening and learning from each other.

Over a period of time, we reached an agreement with the UAW
to pursue collective bargaining under tribal law, and entered into
a collective bargaining agreement with the UAW.

I think both the tribe and the UAW believe this agreement has
worked well for both sides. In fact, today three additional unions
represent our government employees at Mashantucket. They in-
clude the International Union of Operating Engineers, the Inter-
national Association of Firefighters, and United Food & Commer-
cial Workers. All of these unions have collective bargaining agree-
ments with our tribe.

The San Manuel decision was not only a complete reversal of the
NLRB’s recognition of the tribes as sovereigns, it is also an affront
to Indian country. It suggests that Indian tribes are incapable of
developing laws and institutions to protect the rights of employees
who work on our reservations.

Our experience proves nothing could be further from the truth.
The Mashantucket Pequot labor relations law protects the rights of
employees to organize, to vote to select union representation in se-
cret ballot election, and to bargain collectively with their employer.
Elections are conducted and the law is enforced by the
Mashantucket Employee Rights Office, a separate government
agency headed up by a labor lawyer with over 25 years of experi-
ence, including eight years of experience as a field examiner and
attorney for the National Labor Relations Board.

Similar to other public sector labor relations laws, our labor law
requires the parties to negotiate in good faith. And when negotia-
tions fail to result in a contract, the dispute may be submitted to
a binding interest arbitration. The law provides for a dispute reso-
lution by a three-member panel selected by the parties.

All of these developments have been praised by unions, labor
lawyers, and even former NLRB officials alike. In addition to our
labor law, the Tribal Nation has enacted legislation allowing em-
ployees the right to challenge terminations from employment and
suspensions of five days or more. We adopted ERISA as tribal law,
we have created remedies for denial of health benefits, and a tribal
civil rights code allowing employee discrimination claims.

Our tribe made the sovereign decision to permit collective bar-
gaining with unions when designated by the majority of the em-
ployees under our laws. It should be the right of any sovereign gov-
ernment to make decisions that are best for their people.

H.R. 511 simply allows tribal governments to make those deci-
sions. Section 2 of the NLRA expressively excludes the U.S. govern-
ment and state and local governments from the Act’s jurisdiction,
and that makes sense. Sovereign bodies have unique employment
concerns, and the sovereign is best suited to address those con-
cerns. We seek to be treated just like every other sovereign under
the NLRA; nothing more, nothing less. That is why this legislation
enjoys wide support in Indian country.
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The National Congress of American Indians and organizations
that represent all Indian tribes in the United States unanimously
adopted a resolution supporting this legislation. In fact, we have
not heard from any tribe opposing this bill. With over 560 fairly
recognized Indian tribes, it is truly remarkable to have such una-
nimity in Indian country.

Mr. Chairman, the Tribal Labor Sovereignty Act simply reaffirms
our sovereign rights, and we urge the committee to pass this legis-
lation and move quickly to get the law enacted. Thank you.

[The testimony of Mr. Butler follows:]
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Good Afternoon Chairman Roe, Ranking Member Polis, and distinguished members of the
Committee. 1 am Rodpoey Butier and | am Chairman of the Mashantucket Pequot Tribal Nation in
Connecticut, [ want to thank vou for inviting me to testify in support of the Tribal Labor Sovereignty Act,
and ask that the entirety of my written testimony {and appendix) be submitted into the record of this hearing.
This legislation is critically important to protect the sovereign rights of tnbal governments.
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standards. the NLRB asserted jurisdiction over the Mashantucket Pequot Tribal Nation and our Foxwoods
casing. At that point, our Tribal Council had to make a decision — pursue this issue in the courts which would
have led 1o vears of distracting and hurtful litigation — or try to work with the UAW to convince the union
thar it could organize and protect collective employee rights under our tribal fabor taws.  Our government
decided to reach out to the UAW, explain that this was ap issue of tribal sovereignty, and encourage the use
of tribal law to reach a solution that respected both tribal sovereignty and workers’ rights to organize. Over
a period of time, we reached an agreement with the UAW 1o pursue collective bargaining under tribal law
and entered a collective bargaining agreement with the UAW

1 think both the Tribe and the UAW believe this agreement has worked well for both sides. In fact,
today three additional unions represent our government employees at Mashaptucket, They include the
International Union of Operating Engineers. the International Association of Firefighters and the United
Food and Commercial Workers. All of these unions have collective bargaining agreements with our Tribe.

The San Manuel decision was not only a complete reversal of the NLLRB s recognition of tribes as
sovereigns, it is also an affront to Indian Country. It suggests that Indian ribes are incapable of developing
laws and institutions to protect the rights of employees who work on owr reservations.  Our experience
proves nothing could be further from the truth. The Mashantucket Pequot Labor Relations Law protects the
right of emplovess to organize, to voie 0 select union representation in a secret ballot election, and to
bargain collectively with their employer. Elections are conducted and the law is enforced by the
Mashantucket Employment Rights Office (MERQ) - a separate government agency, currently headed up by
Ms. Ursula Haerter, a Jabor lawver with over 25 years of experience, including 8 years as a field examiner
and attorney at the National Labor Relations Board. MERO has also promulgated guidance. recommended
amendments 1o the statute, and conducted regular meetings with all stakeholders, including representatives
of various unions and tribal emplovers. Similar to other public sector labor relations laws, our labor law
requires the parties 1o negotiate m good faith. and when pegotiations fail to result In a contract, the dispute
may be submitted to binding interest arbitration. The law provides for dispute resojution by a tripartite panel
selected by the parties, headed 1 nated neutral, and numen s filed by unions and individual
emplavees have been resolved as a result of this process. Al the oprments have been praised by
abor lawyers, and even former NLRB officials alike.
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Appendix to Testimony of Rodpey Butler
Chairman, Masbantucket Peguot Tribal Nation
Before the House Subcommittes on Health, Employment, Labor and Pensions
On H.R. 311, The Iribal Labor Sovereignty Act of 2013

June 16, 2013

Tie following factual background information is intended to provide the Commities a better
understanding of the Mashantucket Pequot Tribal Nation’s existing legal and governmental infrastructare,
which is undermined by the current misapplication of the NLRA to wibal governments.

I Overview of the Mashantocket Pequot Tribal Nation's Government and Legal Svstem

antucket (Western) Pequot Tribe, known todav as the Mashantucket Pequot Tribal Nation,

; sovereign for a millennjum, The Nation
its Reservation (“Mashantucket”™) has
erior boundaries of the State of Connecticut. This land

United

approximately 1,600
is held in trust by the
Sertlernent Act, 2

2Y that
ith Jaws

formally delineates the principles guidi his Constitution, a

cted by the Mashant Peguot Tribal Council.” have created a cornprehensive trit ernment and
legal infre » Tribal Council. an Elders Council, a complex judi svstem, and
NUIMETGUS COMUTITT ariments, agencies, boards and programs that provide services directly to the
COmMINUnD

The Naton's Constitution vests g ing authority in an elected Tribal Council that is responsible
for making and enforcing tribal laws and overseeing the expenditare of all tribal funds. MPTN Const. Art.
VI The Co lso establishes an Elders Council that is vested with exclusive authority over
guestions of tribal membership and banishment or exclusion from tribal lands. MPTN Const. Art. XIL
Pursuant } 1 authority, the Tribal Council has created numerous committees and
jepartments that are charged with administering key governmenta) functions and delivering services directly
members of the Naton. Tegether, these administr bodjes comprise a comprenensive governmental

“ture that provides invaluable governmenta, i

s members and nor

s 1o the Nayon.

cct Pegquor Tri

N2 at irpAwaww mntnlaw,org .
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legistative and exscutive functions, the Nation's government mainimns a
Uy funczioning and independent judicial svstem that is empowered to address legal
disputes tha arise in Mashantucket or that involve the Nation or its members. See 1 M.P.T.L. The Nation's
judicia em includes a trial court that hears all tvoes of ¢ivii and criminal matters, including contractual
{isputes arising between the Naton and non-tribal businesses. Proceedings in the Nation's trial court are
erned by published Rules of Procedure and Evidence that are modeled after the fedsral rules as well a,

the procedural rules of other Indian wibes, and the court’s fudges serve in accordance with the Canons of
Judicial Ethics. See Mashantucket Pequot Rules of Court.” The highest level tribal court is the Court of
Appeals thar utilizes procedural rules and standards of review substantially ilar to those found in {ederal
appetlate courts. See | MUPTI Cho 1§ 3. The wial and appeliaie level dec published by West

Publishing and are available on Westlaw,

comprahe STVE.

43

20ONS ar

The Nation's courts apply the comprehensive body of law set out 1n the Mashantucket Pequot Tribal
Laws. The MPTL include, inter ahia. criminal laws, gaming laws, a tort claims act, comprebensive child
welfare and domestic relations codes. a tax code, probate laws, & civ v{ rights law, & commercial code and.
! artantly for present purposes, an emplovinent code, a labor relations law, and & law estabhishing the
Mashanwecket D )p o\ ment Rights Office (“"MERO™). the Nation's employvmen: ngits office. See MP.T.L.
Titles 2

MOst un

he Nation’s sovereignty,” This government has a pr(v\”'“ recor d (‘feuu, \\Ih} Ty aOd) €s510g Lh‘—‘
V} and other needs and concemns of the Naticn, s members, emplovees, vendors and other third parti
o interact with the Nation. incloding, organized labor,

. MERO and the Mashaptucket Pequot Labor Relations Law (MPLRL)Y
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designed 1o assist parties in exercising the rights guaranteed by the MPLRL ® The current MERO Director is
Ms. Ursala Haerter, a Connecticut licensed attorney who has over 23 years of experience in labor relations

and law practice, including more than eight vears as a Field Examiner and Field Attorney for the National

Labor Relations Board.

MERQ plavs a primary role in Lmpiementing and enforcing the Nation’s Labor Relations Law,
which was epacted to guarantee the Nation's employess “the right to organize and bargain collectively with
32 M.P.T.L. Ch. 1 § 3. The MPLRI. allows labor organizations to be designated as the
exclusive collective bargaining representatives of emplovees and establishes procedures for petitions,
hearings, secret baliot elections, verifying election results and evaluating the appropriateness of proposed
bargaining units. 32 MPTL. Ch. 1 §§ 9, 12. It likewise sets out procedures for the registration of labor
organizations and the Heensing of business agents. 32 MP.T.L. Ch 1 §§ 14-15.7 The MPLRL also allows
gither party to collective bargaining pegotiations to petition MERO for binding Impasse Resolution by 3
three member MERQ Board, selected by the parties, in the event that the parties are at impasse 150 days after
they comime barganing. 32 MP.TL. Ch 1§10,

their employer:

In sum, the MPLRL is modeled afier other public sector labor laws, is similar 1o the NLRA in many
aspects, and ¢ jally furthers the policies and principles that are fundamental to federal labor policy as
enforced by the Board. It provides emplovees of Tribal Esployers with protections that are in many
instances identical to or me respects, more effective than those provided to employees of private
employers under the A. At the same time, the Nation’s labor law protects important tribal and federal
objectives in preserving and enhancing the Nation's self-governance through the use and recognition of its
institutions and the preservation of its sovereignty.

As discussed in more detail befow, the record indicates that MERQ is an effective. independent and
fair institution that efficiently resolves employee-employer matters. Indeed, labor unions have come to
understand MERO s effectiveness by using the tribal system. MERQO has conducted at least six elections
under the MPLRL. Four unions have been certified under wibal law as the exclusive bargaimni
representatives of appropriate units of employ fand the Nation has entered into collective hargz
agreements with those unions: the UAW, the UFCW and the Operating Engineers related to employees at
the Gaming Enterprisc and with the IAFF releted to the Nation's fire department. MERO Boards have

P

CO

ducted Irupasse Resclution hearings and received and overseen several Prohibited Practice Charges

short, M

RO waorks, in fact, the record to date shows that it bas been more effective for tribal smplovees
first contract than the NLRA has been fo ’

private § r employees.

statutory prov 1s and regulatory guidance issued by MERQ are compiled on the agency’s website,
‘www mpmiaw.com/MEROMERC hun

£ 4
A5
presentative of & unit of the Nation's pelice officers. The union subsequently disclaimed interest.

% 1n 2008, the National Labor Relations Board certified the UAW as the representative of gaming empioyees at various
Atlantic City, New Jersey casinos operated by Bally’s, Trump and the Tropicana. It took approximately two-and-a-half
vears to reach first contracts at each, as opposed to the approximate fourteen months it took the UAW and Foxwoods o
agree o a first contrect under tribal law,
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210 Additional Emplovment Laws Foacted by the Natiop

The Nation’s full regime of labor and emplovment laws has long provided substantial employvee
and protections in addition to those secured through MERG and the MPLRL. For example, the
Nation's Emploves Review Code provides adminmistrative due process and the option of jndicial rev m« 10
the Nation’s emplovees who wish to challenge the wermination of their emplovment or any suspension &
employment. § M.P.T.L. Ch. 1. This law recognizes the governmenta! nature of emplovrent t h‘oavhout the
nation. including at the Gaming Enterprise. by insuring due process protections when an emplovee's
ight in his or ber employvment is being affected. The Nation's laws also include a Waorkers’
ic that defines rights, liabilities and remedies for work related injunes, sets out the
ments for persons engaged in business on the Reservation, and establishes a Workers’
Commission that handles claims arising under this law, See 13 M.P.T.L.

—ig

MSUrance
Conpens

Additiopal emploves protections are provided by the Nauon's Tribal ERISA ("TERISA™) law
\\md adopts the {ederal ERISA law as wibal law, provides rights and p;‘o\ectiom 1o 1riba) 3
d by emplaver-spo; XS’MéG hea hh retirement and other benefit plans, and provides ¢
3 jon againsi the Nation in Tribal

alisg Ol a<

benefits

The Nanon’s laws also include the Mashantucket Pequot C i Code, which guarantees
certain protections, including prohibiting the Nation or any of its arms or agencies, including the Ga
’p}i. = from depying “any person within its jurisdiction the equal § protection of its laws o depriviing]
any person of liberty or property without due process of law. " 20 M P T.L. Ch. 1 § 1(a)(8}. Under tus law, a
tribal employee can pursue a claim for dlscnmina(ion in the workplace. See, e.g.. Barnes v. Mashantucker

Peguor Tribal Narion, 4 Mash. Rep. 477, 483-485 (2007) (addressing a Gaming Enterprise employee's racial
di ination claim, whick was brought in the Mashantucket Pequot Tribal Court under Title 20 of the

MPT

The Nation has also enacted a Tribal and Nanve American
emplovers m Mashan*uck% includim ﬂv (zamuw En“rpnsc SD
] C33 ‘\4 PTI.
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while at the same tirme preserving the Nation's sovereign right and abilitv to govern its internal affairs.
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Chairman ROE. Thank you, Mr. Butler, for your testimony.
Mr. Navarro, you are recognized for five minutes.

TESTIMONY OF MR. GARY NAVARRO, SLOT MACHINE ATTEND-
ANT AND BARGAINING COMMITTEE MEMBER, UNITEHERE
LOCAL 2850, THE GRATON CASINO AND RESORT, ROHNERT
PARK, CALIFORNIA

Mr. NAVARRO. Congressman Roe, Ranking Member Polis, and the
members of the Subcommittee. Thank you for inviting me to testify
today. My name is Gary Navarro. I am from Santa Rosa, Cali-
fornia. I am an enrolled member of the Pomo National and a work-
er at Graton Casino and Resort in northern California. While I am
appearing here today as a Democrat witness, I am a registered as
a Republican.

As a Native American, I am strongly opposed to the idea that in
the name of my heritage, one of the most important rights Ameri-
cans have—namely the right to form a union and collectively bar-
gain—would be taken away from thousands of people like me who
work in a Native business.

I have become active in my union because of unjust treatment of
casino workers by the managers and how nothing could be done
about even sexual harassment because of sovereignty. Exercising
our rights to organize turned out to be the only way to protect our-
selves and our coworkers. Please do not strip us of these rights.

My grandmother and her children grew up on the Round Valley
Reservation in Covelo, California. My family has lived there many
generations. People there were poor, they did not have an edu-
cation. There is much crime there because of a lot of alcohol and
drug abuse leading to violent crimes.

My grandmother left the reservation at a very young age to bring
her family to Santa Rosa because she didn’t want them to deal
with the same life of poverty. My whole life, my grandma has
taught us to hold our own and stand up for what is right.

As I grew up, she always would teach us our heritage and to be
proud of who we are. But also to be hard-working and under-
standing towards others. Today, I am a slot attendant at Graton
Casino. In total, there are about 2,500 employees at the casino, but
only five are Native Americans and one of them from the Graton
Rancheria. No managers are Native, the casino is managed by Sta-
tion Casino on behalf of the tribe.

I have seen sexual harassment at the casino. A general manager
going up to women telling them if they want promotions they had
to sleep with him. The women were fired. We all complained. Man-
agers at the Stations Casinos told us it was a sovereign nation. It
was bad enough that Title VII of the Civil Rights Act doesn’t apply
to Native businesses.

Congress should not make the situation worse by taking away
protections under the National Labor Relations Act. The NLRA en-
ables workers who have been subjected to harassment and other
forms of discrimination to get together and complain about it. Take
away the NLRA, you don’t only have sexual harassment but no
ability to speak about it.

I was also part of an organizing effort to help collective bar-
gaining at Graton. I have never been in the union before, but we
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needed the union to help us organize ourselves so we could speak
up about abuses without having to worry about our jobs being
taken away from us. Even though Stations Casino’s management
was opposed to having a union, the Graton tribal leadership went
and told them to back off.

The union is recognized now, and we are at the end of our nego-
tiations for the first contract right now. The union and tribe
worked together to help the tribe pass their compact in Sac-
ramento.

I cannot sit back and watch and see legislation that would take
the rights to organize and collective bargaining away from every
worker at Tribal Enterprises in the name of Native heritage. It is
especially troubling when I have family members who were all in
the major wars: World War I and II, the Korean War, the Vietnam
War. And I had relatives who died in that war. Spilling blood for
an American flag has always been something my family has been
proud of.

My family died for these rights and for everyone to have, not just
for Native Americans to have but for all races to have. These are
rights that they believed everyone should have. Even though casi-
nos are on a piece of Native American land, it is still America. It
is embarrassing as a Native American to think that this legislation
could pass and my coworkers have no rights because my band of
brothers, my family, my heritage took them away thinking it was
okay, when it is not.

I would be pleased to answer any questions you have.

[The testimony of Mr. Navarro follows:]
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Testimony of
Gary Navarro
Slot Machine Attendant and Bargaining Committee Member for UNITE HERE Local
2850 at the Graton Casino and Resort
before the
Health, Employment, Labor, and Pensions Subcommittee
of the Committee on Education and the Workforce
U.S. House of Representatives
regarding the
Legislative Hearing on H.R. 511, the Tribal Labor Sovereignty Act of 2015.
June 16, 2015
Chairman Roe, Ranking Member Polis, and Members of the Subcommittee, thank you
for inviting me to testify today.

My name is Gary Navarro, I'm from Santa Rosa, California, and I'm an enrolled
member of the Pomo Nation, one of the largest in California, and a worker at the Native-owned
Graton Casino & Resort in northern California. I am here to testify about how my family has
always stood for full American rights for everyone—fought and died for this principle—and how
opposed I am to the idea that in the name of my heritage, some of the most important rights
Americans have would be taken away from the thousands of people who work in Native
businesses. [ became active in my union because of unjust treatment of casino workers by their
managers and how nothing could be done about even sexual harassment because of sovereignty.

Exercising our right to organize turned out to be the only way to protect ourselves and our co-

workers, Don’t strip us of these rights.

My Native Heritage

The Pomo Nation is divided into several groups throughout Northern California. My
grandmother and her children grew up on the Round Valley reservation in Covelo, California,

which is about four hours north of Santa Rosa. 1 go back there and visit family as often as I can,
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five or six times in a year. My family has lived there many generations, as far back as anyone
can remember. People there were poor. Mostly they were basket weavers and farmers. They
didn’t have an education. School was just so far — three or four hours away from where they

lived.

There is much crime there because there is a lot of alcohol and drug abuse. In my

grandma’s time, it was mostly alcohol abuse and now it’s a lot of drug abuse.

My grandma left the reservation at a very young age to bring her family to Santa Rosa
because she didn’t want to have to deal with that same poverty life for them. My whole life, my
grandma has taught us pretty much how to hold our own and stand up for what’s right, And as [
was growing up, she always would teach us our heritage and to be proud of who we were, but

also to be hardworking and understanding towards others’ rights.

Like my grandma, my father would push us to do our best ~ he didn’t want us to be in
poverty and he didn’t want what she stood for to die off and us to slack off. He always
encouraged us to find our voice and speak up when we needed to and not sit back and let people
take advantage of other people. I can’t sit back and watch and see these rights under the
National Labor Relations Act be taken away from all the workers, especially when I have family
members who were in all the major wars — World Wars 1 and 11, the Korean War, the Vietnam
War — and I had relatives who died in that war and them spilling their blood for an American flag
has always been something my family was proud of. My family died for rights for everyone to
have, not just for Native Americans to have or for other races to have. These are rights that they
believed everyone should have. T have three young boys who are six, seven and four. Idon’t

want my kids to open up history books and learn about the loss of NLRA rights and say, “Wow,
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Dad, how come your generation didn’t stand up and fight this; why is it falling on us?” and have
them be looked upon and judged by everyone else because poverty issues came into play and
took everyone’s rights away. And knowing that as a parent, and knowing what my father and
my grandmother and my grandfather and all my other ancestors would have done, I knew I had

to take this stance and stand up and say something because it’s not right.

We Formed a Union at Graton

I’'m now a slot attendant at Graton Resort & Casino, which they call a Guest Service
Ambassador. Graton is owned by a combination of Pomo, my Nation but another part of it, and
Mi-Wok. There are five Natives working at Graton now, including my cousin and two other
Pomo. There’s one from Graton. There used to be more. In total there are about 2500
employees. No managers are Native. They are all Caucasian and one African-American, all the
way to the General Manager. The casino is run by Station Casinos for the Federated Tribes of

Graton Rancheria.

I have seen sexual harassment at the casino. A General Manager, who is no longer
there, was going up to girls and telling them that if they want promotions that they had to sleep
with him, or he would invite them over to his house to have drinks, and he would go up and grab
girls from behind. The girls were fired. We all complained about it to my manager, who filed a
complaint but we never heard back. We were only told by Station Casinos management that the
casino was part of a sovereign nation and that Station would figure it out on their own. I thought
it was completely wrong. I thought it was completely unfair that the women were fired for

telling on the General Manager who did it.
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I was part of the organizing effort to have collective bargaining at Graton. Union
organizers came to my house. I wasn’t really quite sure about unions because I have never been
in a union and 1 had probably the same questions as everyone else, like what it was going to do
for me and all that, but I gave the guys a chance to talk to me and listened to what they had to
say. When we were talking, it just clicked to me what they were talking about because people
were getting disciplined just because management didn’t like them and how it wasn’t fair, and
then 1 realized that we didn’t have a voice working at the casino and that we needed a voice. We
needed the union to help us organize ourselves so we could actually sit back and tell them no,
that we shouldn’t be written up for things like complaining about sexual harassment and we
should be able to speak out about abuses like that without having to worry about our job being

taken away from us.

1 actively started going to and talking to my workers and telling them why we needed
this union, that it would be our voice and would help us so that we were no longer written up for
petty things like the way your hair looked that day even though there was nothing wrong with it,
or that the fact that management has favorites and wanted to write you up because their favorite
did something wrong but needed to blame someone else. We went from two people supporting
the union to 15 people to 64 people in the whole department finally agreeing that we needed this
union. It was, to me, a win because we had been divided because management came in and
started saying, look if you guys start doing the union, we’re going to take action on you. They
wanted to know who was organizing the union in the group and I had no problem saying it was
myself that was standing up for my group. I've gotten dinged a few times for it. They put me in
a corner and I stayed there the whole time and I've gotten off every trial that they’ve put me on,

trying to fire me, because | worked hard and I showed that my work ethic was where it should be
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and 1 would give them no reason to keep writing me up. Even though they would look for
reasons, | would never give them a reason to. But even though management was opposed to us
having a union, the Graton tribe was OK with it. The tribe went in and told Station management
to back off and let it go — let it be the way it needed to be. That Graton had given permission for
us to organize. After the tribe went to bat for us, Station Casinos management backed off and it
went smoothly from there. The union is recognized, and we are in the end of our negotiations

right now.

Job protection and fair treatment have been the main achievements in our negotiations.
Now they have to have just cause to write us up, and we will have a chance to see if it actually
makes sense. | will be recommending that my co-workers vote to ratify the agreement we have

negotiated. The Graton Rancheria will also vote on it.

The Tribal Labor Severeignty Act of 2015 (H.R. 511)

I don’t think a bill to exempt all native-owned commercial enterprises from the
National Labor Relations Act is right. If you exempt any of these businesses, you're also giving
power to the companies that manage them, like Station Casinos in Las Vegas, that are hired to
come in and manage their businesses. Under this proposed legislation, companies would be
exempt from the NLRA at Native-owned casinos and other businesses, which means they can go
ahead and say, now we're sovereign, so we’re going to go ahead and take everyone else’s rights
and do what we want to do and if we feel like doing it, we can because there’s nothing you can
do about it. It honestly isn’t fair to the worker because everyone has rights. Even though it’s a
piece of Native American land, it’s still America and everyone should still have the same rights.

it shouldn’t be like we're taking this from you because we can. [t’s embarrassing as a Native
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American to have to sit back and think maybe, just maybe this could happen and have to go to
work every day trying to smile, looking at all my co-workers knowing deep down inside that I'm
upset because they have no rights because my band of brothers, my family, my heritage took

them away thinking it was OK when it’s not.

My opinion would still be the same if the casino was actually run by the Graton
Rancheria itself instead of an outside contractor. It’s not fair to take anyone’s rights away from
them. To say just because it’s a Native American land that we have and they work on it, that
they don’t have those rights, that’s wrong. It should still go by federal law, no matter what. |
think that they should be treated just like any other company. They’re no different than anyone
else. They're a company. They’ve got to go by every law. Even though you have your own
sovereignty and your own nation, your native land, but stiil, it is a company that is being run,
they are paying taxes on, therefore you should still follow the same rules that any other company
follows including consumer and environmental laws. You wouldn't build a power plant on a
Native American land and then say, OK, we’re sovereign, we don’t have to worry about
dumping waste in violation of environmental laws — it’s sovereign so we can do it. No, you still

have to follow the law.

Without NLRA coverage, employees in Native-owned businesses are at the mercy of
changes in tribal government or philosophy. For instance, things are going smoothly now at
Graton. The tribe has leadership that supports employees’ right to organize and have collective
bargaining. We are close to finishing our collective bargaining agreement, which gives us a
decent standard of living and the guarantee that comes with an employment contract. This could
change. If a new tribal government came in that did not have the respect for non-Native workers

— or members of other tribes, like me — or if simple greed took over its decisions, the tribe might

6
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walk away from the contract when it expires. This cannot happen under the NLRA because the
employer is obligated to continue bargaining with the union after the contract expires. The
Graton Tribal Labor Relations Ordinance does not require this, but federal law does. A new
tribal government could not only refuse to bargain with us again, but could take away everything
we have after expiration of our contract. We would then be the mercy of the tribe and their
management company. Only the NLRA would help us protect what we have gained. To be
clear, what we have gained is the ability to work hard and in exchange, get wages and benefits
that enable us to have self-sufficiency. The success of tribal businesses should work for both the
tribe’s members and for the workers. These businesses are a route to tribal self-sufficiency and
workers’ self-sufficiency. As a Native American and as a worker, 1 do not want to be in poverty
or on welfare. 1 can avoid that through my union and collective bargaining, as long as those

things are protected by federal law.

Under federal law, if the tribe refused to bargain after the expiration of our contract, this would
violate its bargaining duty. We could file charges with the National Labor Relations Board,
which would issue a complaint or seek injunctive relief to force the tribe back to the bargaining
table. If the tribe took away our wages or benefits, again we could file charges with the NLRB
and get the remedy of reinstatement of what we had and a make-whole for what we lost.
Without the NLRA, there is very little we could do. We could complain to the tribe itself, but
there is very little chance that would be successful if they had a change of heart. We could
complain to the state, but there is little the state can do short of threatening to terminate the
gaming compact, which is even more unlikely, even if the tribe’s actions gave the state legal

grounds for termination. We could not go to either federal or state court, the doctrine of
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“sovereign immunity” means that we cannot sue the tribe even when it clearly violates our rights.

We would be like people who live under dictatorship with no rights.

What could happen to us in the future at Graton without the NLRA is what would be true right
now for employees of Native enterprises in other parts of the country. If Congress repealed the
NLRA for tribal businesses, these employees would have no way to organize for collective
bargaining unless a tribe decided to allow it. They would have no ability to protect their jobs if
they even said a word about wanting fo act together in their dealings with management. They
would not even be able to speak in favor of collective bargaining, wear a union button, circulate
a petition about their terms and conditions of employment, etc. They have none of these rights
except through the NLRA and whatever a tribe decides to allow them - and only for so fong as it

chooses to do so.

The states cannot help. The states cannot prosecute the tribes for violating our rights under state
law, because of the doctrine of “sovereign immunity”. So even though we are covered by things
like state laws against discrimination, the states cannot enforce them unless the tribe agrees to

waive its sovereign immunity. We are the only American workers in this precarious situation.

A comparison between tribal businesses and state and local governments does not wash. First of
all, we are talking about tribal businesses, not governments. These are not just casinos, but
enterprises engaged in refail, hotels, forest products, and many other types of businesses in both
Native country and outside. Naturally, Native-owned businesses want to grow and diversify just

like any others. These are not government functions in what they do or how they behave.

Second, workers and their organizations have political rights in state and local government.
They have none in Native tribal government. In fact, attempting to influence tribal government

8
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is usually grounds for termination. Because tribal government is pot considered government for
the purposes of the Bill of Rights, we have no First Amendment protections. We have no right
of free speech. We have no right to petition the tribal government. Yes, we have these political
rights in the state and local governments, but because of “sovereign immunity”, these
governments cannot do anything for us. And because we are not protected by the First
Amendment, tribal employers can fire us for complaining even to state and local governments
about how we are treated. But under the NLRA, we become Americans again with the right to
speak and act to improve our conditions. The NLRA allows us to talk to the government,
customers and anyone else who will listen. Take away our NLRA rights, and we are like people

in countries with the most repressive dictatorships.

I think this is why Native country has not been treated under other laws like it was foreign

country. Many important federal laws apply to Native businesses. These include environmental

and consumer-protection laws. For example, Native businesses are just as much subject to

regulation by the Federal Trade Commission as the same businesses owned by non-Natives.
Who can really argue with the justice of that? That is the problem with the sovereignty argument
when it is applied to ordinary businesses. Where does it end? The courts have held that OSHA
applies to Native businesses. Should it be repealed so that in addition to having no right to
speak, workers in these businesses may be subjected to working conditions that will maim and
kill them? The same is true of the Fair Labor Standards Act. Does sovercignty mean that it

should be repealed, so that Native businesses can use child labor?

It is bad enough that Title VII of the 1964 Civil Rights Act does not apply to these businesses.
Yes, that is right, the courts have interpreted the exemption in Title VII for Native tribes to

inciude Native businesses, even ones that are staffed by non-Natives and cater to non-Natives,

9
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like casinos. That means that all forms of discrimination, including sexual harassment, are fair
game. | have personally been told that nothing can be done about sexual harassment because of
this. Once again, the state and local governments cannot help. Even though they have their own
anti-discrimination laws, “sovereign immunity” prevents them from being enforced against tribal
businesses. Congress should not make a bad situation worse by also taking NLRA protections.
The NLRA enables workers who have been subjected to harassment and other forms of
discrimination to get together to complain about it. This is concerted activity that is protected by
the NLRA. Take away the NLRA, and you have not only‘sexual harassment but no ability to

speak out about it. No one can think this is right.
Conclusion

I am proud to be Pomo and I believe deeply in our sovereignty to determine our own laws and
custons to govern ourselves. But we are also Americans who should treat others as equals, just
as we wish to be treated. Taking away workers’ rights under the NLRA to act together to

improve themselves puts all Americans, Native and not, in a much worse condition,

10
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Chairman ROE. Thank you, Mr. Navarro, for your testimony.
Now Lieutenant Governor, Mr. Keel, you are recognized for five
minutes.

TESTIMONY OF THE HON. JEFFERSON KEEL, LIEUTENANT
GOVERNOR, CHICKASAW NATION, ADA, OKLAHOMA

Mr. KEEL. Thank you, Mr. Chairman and other members for the
opportunity to speak before you today. To us, today’s discussion is
solely about sovereignty. It is about our government-to-government
relationship with the United States, and it is about the Federal
Government living up to the principles that have shaped successful
self-determination policies for the past 40 years.

All governments must be afforded the respect all governments
are due. We accordingly call on Congress to correct this under-
standing that arises from the NLRA not expressly including tribal
governments in its list of those that are already exempt from the
NLRA. As recognized since the earliest days of this republic, the
Chickasaw Nation is a sovereign government. Acting under our
constitution and laws, our leaders provide citizens with a broad
range of government services, including health care, housing, and
education.

And our government’s direct operation of economic development
initiatives and the revenues we raise from them are critical to
those programs. Fundamental principles of federal law provided
American Indian tribal governments should be treated as other
governments are under federal law, including treatment with re-
spect to the right to government-employee labor relations.

When Congress enacted the National Labor Relations Act, or “the
Act,” in 1934 it expressly exempted government employers. For
seven decades the National Labor Relations Board, or the Board,
properly construed the act as exempting the American Indian tribal
governments. In 2004 however, the Board moved away from that
settled practice and began to assert jurisdiction over tribal govern-
ments based on a case-by-case determination that focused not on
the sovereign status of tribal governments but on an inquiry as to
whether the tribal government’s actions were sufficiently govern-
mental in nature.

This is an inquiry for which neither the Act nor other common
law provide any meaningful criteria and is applied to no other gov-
ernment. The Board applies this test to not federal, not state, not
municipal; only tribal.

In 2011, it was alleged that the Chickasaw Nation violated the
NLRA at our WinStar World Casino. We contested those charges,
asserting both our fundamental status as sovereign nations and
our treaties with the United States. Earlier this month, we won a
ruling from the Board that recognized our treaties as barring
NRLA jurisdiction over our workplaces. Our win is a long overdue
victory for sovereignty, but it remains incomplete.

First, it rests on treaty provisions that are unique to us and our
sister sovereign, the Choctaw Nation of Oklahoma. Instead of rely-
ing on broader federal law principles, the Board appears to instead
have found the narrowest path possible for coming to the right con-
clusion.
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Second, the test that the Board applied is only 10 years old. More
to the point, that test reversed 70 years of the Board’s prior under-
standing of the law. What assurances do we have, today, that the
Board will stay with this understanding? The governments of In-
dian country deserve stability and certainty under federal law.

Tribes have demonstrated their ability, as you have heard, to ad-
dress these issues on their own. For example, the tribal govern-
ments in California have negotiated compacts that address tribal
workplace unionization. That may have been a sound decision by
those tribal sovereigns. It may not be one that all tribal govern-
ments or even state governments might make. Certainly, it is not
a decision that the Board should make for tribal governments.

Franklin Roosevelt himself argued for not subjecting govern-
ments to the NLRA, which he emphasized, was developed for pur-
poses of regulating private enterprise labor relations. His caution
was well founded and should apply with respect to all govern-
ments, including tribal governments and their sovereign rights to
regulate their own government labor relations.

The Tribal Labor Sovereignty Act would provide Indian country
with the stability and certainty it deserves, and the Chickasaw Na-
tion accordingly calls on Congress to correct its prior error by add-
ing tzibal governments to the list of those already exempt from the
NLRA.

Thank you again for inviting me to appear. I urge you to do ev-
erything you can to ensure swift passage of the Tribal Labor Sov-
ereignty Act.

Thank you.

[The testimony of the Hon. Keel follows:]
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TESTIMONY OF JEFFERSON KEEL,
LIEUTENANT GOVERNOR FOR THE CHICKASAW NATION
IN SUPPORT OF H.R. 511
THE TRIBAL LABOR SOVEREIGNTY ACT OF 2015

BEFORE THE HOUSE EDUCATION AND THE WORKFORCE COMMITTEE
SUBCOMMITTEE ONHEALTH, EMPLOYMENT, LABOR AND PENSIONS

JUNE 16,2015

I am Jefferson Keel, Lieutenant Governor of the Chickasaw Nation, and we are honored
to submit this testimony on behalf of our Nation in support of H.R. 511, the Tribal Labor
Sovereignty Act.

The Chickasaw Nation is a federally-recognized Indian Tribe with a government-to-
government relationship with the United States, holding rights guaranteed under treaties dating
to the earliest days of the republic. Under those treaties, our Nation exercises rights of self-
government and the power to regulate affairs within our treaty territory in southcentral
Oklahoma. The Nation also has the inherent right, as recognized by federal law, to engage in
and regulate economic development and to raise government revenues from tribal economic
activities. In exercising these rights the Nation raises revenues that are critical to our ability to
provide essential government services to our citizens and many other community members. For
the last four years these rights were challenged by the National Labor Relations Board’s current
interpretation of the National Labor Relations Act. While we finally secured a favorable
outcome from the Board on exceptionally narrow grounds, other tribal nations have not been so
fortunate. What we have seen over the years is an increasingly aggressive approach to
enforcement by the Board, which creates unacceptable risks and uncertainties for all tribal nation
rights under federal law and to their dignity as sovereigns.

Although Congress did not expressly name tribal governments in the National Labor
Relations Act’s comprehensive list of exempt government actors, this is because Indian tribes
were long considered instrumentalities of the federal government, which was listed. For seventy
years the Board agreed that the Act’s government exemption included tribal governments, and
only did an about-face in 2004. But the Board’s new approach is wrong, and we submit that the
administrative imposition of a private labor model on any government, including a tribal
government, is incompatible with the very nature of sovereignty and self-government. Al/
governments are entitled to equal respect under the law, precisely as Congress in 1935 intended.
We accordingly call upon Congress to take swift action to correct the Board’s error and pass the
Tribal Labor Sovereignty Act.

The Chickasaw Nation has approximately 53,000 members, making it one of the largest
tribes in the country. Our headquarters are located in Ada, Oklahoma, and we exercise
government authority throughout a treaty territory covering all or parts of 13 counties in
southcentral Oklahoma. We exercise our government authority pursuant to solemn treaty
promises made by the United States and which have been repeatedly affirmed and upheld by the
federal courts. By these treaties we agreed that, in exchange for removing from our historic
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homelands east of the Mississippi, we would receive new homelands in what is now Oklahoma,
where we would forever reside and exercise our protected rights of self-government. The Nation
settled in these new homelands only after surviving removal from our ancestral lands and the
horrors of the Trail of Tears.

Our rights as a sovereign Nation are critically important to us — these rights, held under
treaties that are the law of the land, secure our future. Under the 1830 Treaty of Dancing Rabbit
Creek, as extended to the Chickasaw Nation through the 1837 Treaty of Doakville, the
Chickasaw Nation enjoys a right to self-government for so long as it “shall exist as a Nation.”
As extended to the Chickasaw Nation, Article 4 of that Treaty (which was originally between the
United States and the Choctaw Nation) guarantees that we will not be subject to any laws other
than our own, except those federal laws that Congress might enact to govern “Indian affairs,”
and it further secures to the Chickasaw Nation jurisdiction over “all the persons and property”
within our territory. Article 12 of the 1830 Treaty secures to the Chickasaw Nation the authority
to exclude intruders from our territory and obligates the United States to remove intruders and
keep them from entering Chickasaw Nation lands. And importantly, Article 7 of the 1866
Chickasaw Nation Treaty provides that the Chickasaw Nation will only be subject to such federal
laws as Congress and the President deem necessary for the “Indian territory,” while Article 45
reaffirms all of the Nation’s rights held under its earlier Treaties and not inconsistent with the
terms of the 1866 Treaty itself.

Pursuant to and consistent with these protected powers of self-government, the
Chickasaw Nation exercises its sovereign rights to govern its territory and to provide essential
programs and services to our tribal citizens. We operate our government under a Constitution
adopted by our citizens and approved by the United States. Like the United States Constitution,
our Constitution provides for three branches of government: Executive, Legislative and Judicial.
The Nation’s government programs and services include law enforcement, healthcare provided
through hospitals, out-patient clinics, wellness centers and nutrition centers, and education
services as diverse as the needs of our people, including Headstart and childcare programs, early
childhood development services, adult education programs, scholarship programs, and vocational
training programs. Our government also maintains family service programs that provide family
counseling, investigate and prosecute child neglect or abuse, address domestic violence, and
assist in compliance with child support orders, and we operate extensive cultural, language and
historical research and preservation programs. We distribute no revenues on a per capita basis to
tribal citizens or others, and all gaming revenues go to support these government activities. We
are able to provide these programs and services only because of our status as a sovereign tribal
government,

We do not have a meaningful tax base. Therefore the overwhelming majority of the
funding for our government programming comes from revenues generated through gaming
facilities that the tribal government owns and operates through its Commerce Department, an
Executive Branch agency. Chickasaw Nation government employees conduct gaming activities
under tribal and federal law, as provided in our Indian Gaming Regulatory Act compact with the
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State of Oklahoma. We operate at several locations within our treaty territory, and the net
revenues from these and other economic development activities, less revenue sharing payments
to the State of Oklahoma, go to the Chickasaw Nation Treasury for expenditure in support of
Nation programs and operations and to run our core government.

Nation law governs all major aspects of our Commerce Department, from how the
Department is organized to how our employees are compensated. All governments must seek to
balance broad public government interests in the security of stable, predictable, and continuing
government operations with government employees’ interests in having their voices heard. That
balance is struck differently by the federal government and individual state governments, and the
variation across tribal governments is just as diverse. It is our strongly held position that all
governments should be afforded the right to determine their own government labor relations
policies, and that position is well supported by Congress’s express decision not to apply the
private-sector oriented National Labor Relations Act to governments of any kind, including
wholly-owned government corporations. The fact is that the Act, which protects a right to strike
or to force negotiations on the composition and structure of bargaining units, subordinates
managerial prerogatives in 2 manner entirely appropriate for private enterprise but diametrically
opposed to the role of government in the public sector context. Congress made its view on
avoiding such dangers clear in 1935, and nothing has changed since then to warrant a different
rule today. Instead, federal law has consistently provided that government fabor relations matters
are to remain the regulatory province of the governments themselves, based on the needs of each
government’s constituent communities and workforce, '

In 2011, however, the Board took action that would have displaced the Chickasaw
Nation’s right to govern itself when the Board filed an unfair labor practice charge relating to our
gaming activities in Thackerville, Oklahoma. Because of the direct threat that Board jurisdiction
would pose to our sovereignty, we immediately sought a preliminary injunction against the
Board in the United States District Court for the Western District of Oklahoma.

In the district court, we argued that the Board could not exercise jurisdiction over the
Nation because the Act does not apply to Indian tribes and does not authorize the Board to take
actions that violate tribal sovereignty or tribal treaty rights. The federal court agreed and
enjoined the Board from proceeding. After that decision issued, the Chickasaw Nation and the
Board came to a procedural accommodation through settlement discussions. Under the
settlement, the Chickasaw Nation agreed to provide the Board with an opportunity to take full
and final administrative action with respect to the merits of the Nation’s arguments that the
Board lacked jurisdiction over the Nation, doing so under a stipulated record and on an expedited
basis. After this settlement was finalized, the federal district court modified its injunction to
allow the Board to hear the case on these agreed-upon terms. This was in June 2012.

On remand, a Board panel initially concluded in July 2013 that it had jurisdiction over the
Chickasaw Nation, and we immediately appealed to the Tenth Circuit. But before this appeal
was decided, the Supreme Court issued its June 2014 Noel Canning ruling, which held that the
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Board lacked a lawful quorum at the time its July 2013 Chickasaw Nation decision was issued.
On remand a second time, a new Board panel reversed course and issued a decision on June 4,
2015, that upheld our Treaties as exempting the Chickasaw Nation from the National Labor
Relations Act.

The Board’s new decision adheres to its recently revamped position that — contrary to
controlling Supreme Court precedent — tribal governments are presumed to be subject to all
generally applicable federal statutes and that the NLRA is one such generally applicable statute.
The Board first announced this legal position in its 2004 San Manuel ruling, which reversed
seventy vears of settled administrative practice and signaled an effort to expand federal
administrative jurisdiction over tribal sovereigns. Under its San Manuel reasoning, the Board
declared its jurisdiction under the National Labor Relations Act would be barred only if
application of the Act would “touch exclusive rights of [tribal] self-government in purely
intramural matters,” “would abrogate treaty rights,” or would be contrary to “‘proof’ in the
statutory language or legislative history that Congress did not intend the Act to apply to Indian
Tribes.” This approach has been widely criticized as contrary to established federal law which
presumes a statute does nor apply to abridge tribal sovereignty in the absence of express
evidence that Congress intended such a result. Turning this settled rule of Indian law upside-
down, the Board’s newly-fashioned analysis shifts the burden to the tribal sovereign to show
either that Congress intended to exempt the tribe from the statutory scheme, or that a tribe-
specific element (such as intramural affairs or a controlling treaty provision) limits the Act’s
jurisdictional reach.

Despite applying its erroneous standard to our case, this time new Board members ruled
in our favor and concluded that language in our 1830 and 1866 Treaties subjected the Chickasaw
Nation only to those federal laws that Congress enacted pursuant to its specific Article I
constitutional power “over Indian affairs.” Since Congress did not enact the Act pursuant to
Article I's Indian Commerce Clause, the Board ruled that the Act does not apply to the
Chickasaw Nation and its employees. Notably, this decision is the first time since the Board
adopted its San Manuel test a decade ago that the Board has held it lacks jurisdiction as a matter
of law over a tribal government.

While the new Board ruling establishes an important precedent in recognizing the
Chickasaw Nation’s tribal rights as a government, it also creates enormous uncertainty for other
American Indian tribes across the country whose treaty language (if any) may well differ from
the Chickasaw Nation’s treaty language. Further it has the consequence of making the NLRB
the arbiter of tribal treaty rights, instead of Congress and the Courts — even though the NLRB
itself has repeatedly acknowledged it possesses no expertise whatsoever in Indian law or matters
of tribal sovereignty. The arbitrary risk that arises from shifting control over tribal sovereignty
to a quasi-independent federal agency is evidenced by last week’s decision from the Sixth Circuit
involving the Little River Band of Ottawa Indians. There, the Board had concluded that the Act
does apply to a tribal government and, by a sharply divided vote, the Court of Appeals upheld
that decision and invalidated the Little River Tribe’s employment ordinances. The Board has
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taken similar action against the Saginaw Chippewa Tribe, even though that Tribe is a party to
strong treaty protections setting aside its lands for the exclusive use and benefit of the Tribe. The
Saginaw Chippewa Tribe’s case remains pending decision before the Sixth Circuit.

Every Congress and every President since President Kennedy has concluded that
supporting tribal sovereignty and strengthening tribal governing institutions is the best policy for
ensuring a secure future for Indian country. In carrying forward that policy, Congress, the
Administration and the Courts have sought to facilitate parity between tribal governments and
state and local governments in such diverse arenas as environmental protection, tax policy, and
disaster mitigation, just to name three. Congress enacted the National Labor Relations Act for
the private sector alone, ot to regulate the employment relations of government employers. Its
exemption for governments of every kind could not be clearer, and the exemption for the federal
government was long understood to embrace tribal governments too (which in the 1930s were
still considered to be federal instrumentalities under the special protection of the federal
government).

The policy question of whether tribal sovereignty is to be supported by the United States
or, instead, whether tribal governments are to be treated essentially as little more than local
businesses is a profound issue of national importance that cannot be left in the hands of an
admittedly inexpert federal agency so that it might decide the matter on a case-by-case basis
under a shifting and contested standard that varies as frequently as the composition of the Board.

This is why H.R. 511 is absolutely necessary, H.R. 511 makes clear that the Board’s
interpretation of the National Labor Relations Act is contrary to Congress’s intent, longstanding
federal policy, and the rule of law as announced by the Supreme Court. H.R. 511 clarifies tribal
governments® rightful place in America as coordinate sovereigns that are just as capable of
regulating public employment relations as any State or local government.

Thank you for the opportunity to offer this testimony on the proposed Tribal Labor
Sovereignty Act, and for the reasons outlined above, we respectfully urge the Committee to
swiftly and favorably report this bipartisan bill so that it can be promptly signed by the President.
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Chairman ROE. Thank you, Lieutenant Governor. And again,
thank you for your service to our country.

I am going to yield myself five minutes and get started. And real-
ly, I think this is about as clear an issue as I have ever seen. And
I am amazed that you can get 566 Indian tribes. I was at the doc-
tors meeting this morning, with 13 of us and we couldn’t agree on
anything. So I am astonished that you have that. If you have
watched the Congress operate, we will never agree 100 percent. So
it is pretty amazing. Look, I think this is fairly simple. Let me just
show you how I see it.

One is, either you are sovereign or you are not. You can either
make your decisions or you cannot. The NLRA—and I want to read
this—does not cover all employees and employers in the United
States. For example, public sector employers—that is state, local,
and Federal Government employers—are covered by the Railway
Labor Act; that is airlines and railroads. Agriculture labor and su-
pervisors are not covered under the Act, 29 United States Code.

So, it is clear, you are correct, Mr. Keel, you made the point that
it was just left out. And then, 70 years of basically what we
thought was law, changed in 2004.

So, I see this very clearly. We should clear it up with one small
bill—it is a very simple bill—and it would then allow you to make
those decisions. I am for making those on a local basis. And I think
Mr. Butler made a great point in his testimony, and I will turn it
over to you: this is not anti-union. If you want to unionize where
you are, that is perfectly okay to do. And people have, clearly, and
you have worked with the unions.

I have said this since I have been on this committee and the time
I have been in Congress. It is a right in this country; if you want
to do it, you can. If you are fully informed, you want to vote for
a union, you can do that. I grew up in a union household. I abso-
lutely understand how that works.

But you also have a right not to unionize if you don’t want to.
And I think your point was well taken, Mr. Butler, and if you
would like to comment on that I would like to hear your—

Mr. BUTLER. First, my condolences to UT. I apologize for being
a Husky. But no, absolutely. I mean, look, we have a tremendous
relationship with our unions. We work hand-in-hand on many
things. In fact, we just worked on an expansion of the gaming bill
in the state of Connecticut that was, you know, in concert with
union support. And so, those are union jobs, they are going to get
impacted. And we realized that because of the way that we care
about our employees. We worked with them together to get that
legislation passed. And so, we work together throughout the com-
munity in charitable organizations, and it has been a very success-
ful partnership, again that we chose to enter into.

Chairman ROE. And I think, Mr. Keel, I want you to comment.
I think you made a point a minute ago about—at least the way I
understand it—the NLRB made this ruling was that if you are
using the profits, some of the profits, of your casinos for travel, for
services in the tribe. Am I correct on that?

Mr. KEEL. That is correct, yes, sir.

Chairman ROE. And when you do that, that would seem to me
like if you are a sovereign nation you need those revenues to be
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able to provide the services that your constituents expect from you.
Am I correct?

Mr. KEEL. Yes, that is correct. Yes, sir.

Chairman ROE. And have I missed the point at all in this? It is
a fairly simple, straightforward—I don’t see how there could be
much discussion. Either we have—in these treaties that we did
with 566 tribes in this country—allowed you to be a sovereign na-
tion or we have not. And I think we have. Any comments?

Mr. Guest?

Mr. GUEST. I am sorry, Mr. Chairman—

Chairman ROE. I said the point is, what we have done is, in this
country we have either said to these treaties that we have had
with the nations, the Native American Nations—that you are a
sovereign piece of property or you are not. And I think clearly you
are, and are able to make your own decisions. Am I interpreting
that wrong?

Mr. GUEST. No, sir. I mean, that is exactly the point that tribal
leaders are bringing to you today is that they are no different than
states, than the United States. The challenge is that Congress was
silent with respect to the language in the NLRA, and due to that
silence it has created the opportunity for a lot of confusion in this
area of the law.

Chairman ROE. Mr. Polis, you are recognized for five minutes.

Mr. PoLis. Thank you, Mr. Chairman. My first question, for Mr.
Guest. And what is the implication of this bill, if passed, on the ap-
plicability or the precedent that is set with the applicability of the
Americans with Disabilities Act, OSHA, FLSA?

Mr. GUEesT. Well, H.R. 511 only addresses Congress’ silence in
the NLRA in including tribes in the exemption to the definition of
employer, along with state and local governments in the Federal
Government. It doesn’t have any impact on any other federal law.

Mr. PoLis. So how does one differentiate, for instance, among the
right of those with disabilities to have reasonable accommodations
at work versus the right of workers to organize? I mean, why this
particular set of rights as opposed to some of the other national
protections that exist even in tribal nations?

Mr. GUEST. If my recollection serves me, Indian tribes are ex-
empted from the definition of employer in the Americans with Dis-
abilities Act. However, in other employment legislation, Congress
again has been silent with respect to Indian tribes. The courts have
interpreted that silence to create the rule regarding laws of general
application apply to Indian tribes, in the employment context, say-
ing that those laws like FLSA and OSHA do apply.

Mr. PoLis. And in your opinion, should those laws not apply to
our sovereign nations, OSHA and FLSA?

Mr. GUEST. Well, I think the difference here is that with respect
to the NLRA and its impact on tribal sovereignty is vastly different
than the impact with respect to OSHA or the Fair Labor Stand-
ards Act. It really is about safety and health regulations, wages
and overtime, which is a very different set of rules versus union
organizing on the reservations. Inviting third parties to come on to
the reservation and the tribes having no ability, no authority, to
regulate their presence.
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Mr. Pouris. Reclaiming my time, Mr. Navarro, do you, as a gen-
eral principle, do you support the sovereignty of our Native Amer-
ican nations?

Mr. NAVARRO. Yes, I support sovereignty.

Mr. Poris. And so how would you view that this bill would im-
pact both workers’ rights, and how do you reconcile your support
and the support of many of us of Native American sovereignty with
your support of workers’ rights?

Mr. NAVARRO. The workers’ rights, they are just given rights
that people have. You can’t really go and take them away and say
this is a sovereign nation. This is America. Honestly, it is America.
You can’t just say I am taking your rights today because it is a sov-
ereign nation. You can’t use that against people. Those are hard-
working Americans who are busting their butts in their workplace
for these tribes. And to come in and say we are going to use sov-
ereignty against you to take rights away isn’t fair to them.

Mr. Poris. Mr. Butler, with regard to employees of Native Amer-
ican nations’ enterprises that are not affiliated with a tribe— ei-
ther members of other tribes or non-Native Americans—they clear-
ly don’t have the same rights under tribal governance. And my
question is: is there any mechanism under this bill where non-trib-
al employees could somehow influence the process around the con-
ditions of their employment if they are not enrolled members of the
tribe?

Mr. BUTLER. If they are not enrolled members of the tribe? So
we treat all of our employees—

Mr. PoLis. About 75 percent, I think, of the employees, I under-
stand across the industry are not members of the tribe.

Mr. BUTLER. We have non-native employees, we have native em-
ployees, who aren’t enrolled members of our tribe, as well, and we
treat them all the same, right? And again we have chosen, as Rich-
ard spoke to, the other laws that don’t necessarily apply to Indian
country, you know. That is our sovereign right to accept those and
apply those. And we have chosen to do so. In this case, again, we
have put in place our own labor law. We have a disability law; we
have a civil rights code. And so those all, on our sovereign actions,
have been applied to all of our employees.

Mr. PoLis. And if it was a tribe that didn’t have those protec-
tions, would you then argue that those protections simply shouldn’t
be afforded to the employees? Or should there be some federal or
national backstop on that?

Mr. BUTLER. Well again, in our case as an independent sov-
ereign, just as each state is independent we have chosen to afford
those opportunities to our employees. Now, same thing with states.
Not every state has afforded those opportunities, as well, under the
NLRA. But we have, so we look at it in the same fashion.

Mr. Pouis. Yield back the balance of my time. Thank you.

Chairman ROE. I thank the gentleman for yielding.

Dr. Foxx, you are recognized for five minutes.

Ms. Foxx. Thank you, Mr. Chairman. And I thank our guests for
being here today.

Mr. Guest, just last week, in NLRB v. Little River Band of Ot-
tawa Indian Tribal Government, a divided U.S. court of appeals for
the 6th Circuit ruled the NLRB may apply the NLRA to a Michi-
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gan casino run by the Little River Band of Ottawa Indians on trib-
al land. How does a treaty with the Little River Band of Ottawa
Indians differ from the Chickasaw treaty?

Mr. GUEST. Well, in the Little River Band case they did not
make the treaty argument directly, although they have a treaty
with the United States. And the language in their treaty and the
language in the Saginaw Chippewa, which is the next case up in
front of the 6th Circuit Court of Appeals, the distinction is that
there is much more general language. They don’t have the same
language as in the Chickasaw treaty that basically precludes any
laws enacted by Congress unless it is made specific to the tribe.

I mean, it is very narrow language for the Chickasaws and the
Choctaws that the board recognized. And the impact is going to be
felt because not all federally recognized Indian tribes have treaties
with the United States. Indian tribes entered into relationships
with the United States in a variety of ways.

And so, not every tribe is going to have the benefit—even those
with treaties, as my friend Jefferson Keel indicated—have that
good of language. It 1s just the exception, not the rule.

Ms. Foxx. Thank you. Let me follow up, if I could. If the NLRB
determines it has jurisdiction over an Indian tribe, then what will
become of the tribal labor laws?

Mr. GUEST. Well, that is a good question. And in the San Manuel
case it came up, as well. Initially, with the model tribal labor rela-
tions ordinance in California, now with the assertion of jurisdiction
by the NLRB in Little River Band, there are existing tribal laws.
And what the NLRB has said is, well, those that conflict with the
NLRA are no longer applicable.

So now there is going to be litigation over, well, what conflicts
with the NLRA and what doesn’t, creating more litigation and
more uncertainty. The decision by the NLRB in Chickasaw and the
decision by the 6th Circuit in the Little River Band case again il-
lustrate for us why Congress needs to act and act quickly with re-
spect to H.R. 511.

Ms. Foxx. Thank you.

Lieutenant Governor Keel, the NLRA includes the right to strike.
Would a strike at your casino affect government operations in the
Chickasaw Nation?

Mr. KEEL. Absolutely. I would liken it to what happened with the
air traffic controllers strike a number of years ago to this country,
where a group of individuals basically crippled the transportation
system of this whole country. We obviously are not on as large a
scale, but that is the type of activity that would interfere with what
we are doing.

We depend on the revenues to make sure that we provide serv-
ices, whether it be housing, health care, or emergency assistance
to our citizens. And we could not stand for that.

Ms. Foxx. Thank you. Let me go to one more question. I believe
I have time. In July 2013, a Board panel concluded that it had ju-
risdiction over the Chickasaw Nation. Can you tell us what was the
basis for that holding? And have the treaties between the Chicka-
saw Nation and the United States changed since 2013?

Mr. KEEL. No, ma’am. They have not changed. The treaties have
not changed and will not change. But thank you for that question.
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The specific language that applies to the Chickasaw is that no
laws—as Mr. Guest has stated—would ever be passed that would
be contrary to the Chickasaw Nation, or unless it was passed spe-
cifically for and to the Chickasaw Nation.

Ms. Foxx. Thank you, Mr. Chairman.

I yield back.

Chairman ROE. I thank the gentlelady for yielding.

I now recognize our ranking member, Mr. Scott, for five minutes.

Mr. Scort. Thank you, Mr. Chairman.

Lieutenant Governor Keel, apparently some federal laws apply to
tribal activities and some don’t. If you believe in sovereignty, why
shouldn’t they all apply or none of them apply?

Mr. KEEL. Thank you. The Chickasaw Nation, we have adopted
laws, ordinances, and employee relations that cover all of our em-
ployees. And we treat, as you have heard, all of our employees the
same. We go through a process every year at a master planning
session, where we sit down and we look at what our needs of our
employees are in terms of benefits. They—

Mr. ScorT. We are talking about, in this hearing, we are just
talking about NLRB. What about other laws of general application?
Why shouldn’t they all apply on tribal lands or none of them apply?
How do you tell what applies and what doesn’t?

Mr. KEeL. Well, the federal laws that we operate under, many
of our programs are federally funded so we operate by those rules.
Many of the benefits that are afforded to our citizens are the deriv-
ative of that. The Fair Labor Standards Act, we operate under
those rules and regulations and those laws, so—

Mr. ScotT. Should you have to?

Mr. KEEL. We don’t feel that we should have to, but we do.

Mr. ScoTT. So I guess the question, again, is why should some
apply and some not? What would happen if the business involved
hires a vet. The vast majority of employees are not Indians. Should
the NLRB apply to that kind of business?

Mr. KeEL. If it is a tribal business operated by the tribal govern-
ment, by the Chickasaw Nation, the fact is the answer is no, the
NLRB should not be. We are capable of developing our own laws
and rules and regulations that would far exceed those needs. In
fact, the wages of our employees meet or exceed any of the stand-
ards. The benefits of our employees are better. They have better
health care, better benefit packages than anywhere around. So we
don’t feel that the NLRB has any say at all in our affairs.

Mr. Scort. What about other laws? OSHA, should that apply?
Occupational Safety and Health Act?

Mr. KEEL. Again, sir, as many of our programs that we operate
are covered under those federal laws we operate under those rules.
And we do make sure that we are within the law.

Mr. ScorT. Why should you have to operate under that and not
NLRB law?

Mr. KEEL. As I have said, sir, I believe that we are capable of
developing our own rules, laws, and tribal ordinances that would
actually improve on those conditions.

Mr. ScorT. The discussion involves businesses on Indian land.
There have been occasional land swaps, where you take some In-
dian land and trade it with some downtown land so that the hotel
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is actually on Indian-owned land. Should these exemptions apply
to a downtown casino?

Mr. KEEL. Once again, the Chickasaw Nation is a sovereign na-
tion and we operate our businesses as a sovereign nation. So our
laws apply to all of our businesses regardless of where they are lo-
cated as long as they are within—on trust lands, as you would
refer to.

Mr. Scort. Well, I mean, if you swapped land and had trust land
and really downtown, and had a downtown casino, should that be
c%nsiq?ered exempt from the various laws that we are talking
about?

Mr. KEEL. Sir, there is a process by which the lands are taken
into trust that we go through a lengthy process to determine
whether or not these lands are placed into trust. Once that process
is completed, then yes, we operate those businesses just as any of
the other business we operate as a sovereign nation.

Mr. ScoTrT. And you would be—you would expect to be exempt
from the NLRB in that situation, where you have what is essen-
tially a downtown casino that you own?

Mr. KEEL. If it is on our lands, yes, sir.

Mr. Scort. Thank you, Mr. Chairman.

Chairman ROE. I thank the gentleman for yielding.

Mr. Salmon, you are recognized for five minutes.

Mr. SALMON. Thank you. Mr. Guest, my first question is going
to be for you. Is it your understanding that state and federal gov-
ernments, that their employees have to operate under OSHA?

Mr. GUEST. I am not an employment or a labor law attorney.

Mr. SALMON. My understanding is that they are. In fact, if any-
body can dispute that—in fact, the ADOT folks, as they are build-
ing highways—they have to comply with OSHA regulations. And so
this isn’t really about whether or not you guys want to pick and
choose the laws. You want to be treated the same as the other
carve-outs, whether it is the Federal Government or the state gov-
ernments. In fact, you had mentioned in your testimony that Sec-
tion 2 of the NLRA states that the term “employer” is defined to
include any person acting as an agent of an employer directly or
indirectly, but shall not include the United States or any wholly-
owned government corporation or any Federal Reserve bank, any
state of political division thereof.

And so, they are okay with not having those guys comply with
the NLRB rules and regulations, but they have kind of singled you
out. I hear some of the argument on the other side, asking you if
you should be exempt from OSHA. Well, the states aren’t exempt
from OSHA, the Federal Government is not exempt from OSHA.
And so all you are asking for is to stop being treated like some sec-
ond class government entity. Isn’t that what we are saying?

Mr. GUEST. I think that you have brought an argument to the
table that we have not directly thought of, Mr. Salmon. I think that
is exactly right, is that the fact that federal and state employees,
or governments, are not exempted from OSHA, from the Fair Labor
Standards Act, and others—again, brings the parity issue right
back into focus: tribes should not be second-class governments.

And again, the difference between those laws and the NLRA is
the fact that over the course of time tribes are working directly
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with folks at the Department of Labor who enforce the employment
laws. They are dealing directly with OSHA, and enacting statutes
that reflect OSHA. That, as Mr. Butler said, they have enacted
ERISA, they have adopted ERISA as tribal law. That is the act of
a sovereign, that they are enacting their own laws. Some tribes ac-
tually increase the protections for their workers over and above
what the federal minimum requirements are. So, again, it is allow-
ing tribes to act in that sovereign capacity.

Mr. SALMON. I guess I just resent you being singled out as the
one government entity that has to either—you know, has to accept
this or somehow you are not caring about the tribal members that
you have purview over. I don’t buy that. In fact, I think that ei-
ther—I think this is very, very consistent with the other laws that
are on the books. And that, you know, these other government enti-
ties are exempted; then if they are exempted, you should be ex-
emtl))ted. That, to me, is pretty cut and dry and the way it ought
to be.

Lieutenant Governor Keel, in your testimony you did an excellent
job emphasizing the basis for, and the importance of, tribal sov-
ereignty. And I am a proud co-sponsor of the bill for the reasons
you stated. And Todd Rokita is a great American. So thanks for in-
troducing this bill. Do you anticipate much opposition to the bill?
And then if so, what interests do you believe are going to be inter-
ested in restricting the rights of sovereign tribes to handle their
own affairs in this area?

Mr. KEEL. Thank you, Mr. Chairman. And thank you for being
a co-sponsor of the bill. I am not sure of the opposition. I am not
sure what level of opposition we would receive. I am not sure why
they would oppose tribal governments being treated as every other
government in this country, as it has been recognized. Our inher-
ent sovereignty is recognized in the Constitution of the United
States in Article 1. I am not sure why there would be any opposi-
tion to this. This simply clarifies misunderstandings that have aris-
en with the NLRB over the past 70 years. So—

Mr. SALMON. Well, if the NLRB is going to be consistent then it
ought to go after the state and the federal governments, as well,
if it is going to be consistent. All we are asking for is to quit having
this darn double standard. Isn’t that right?

Mr. KEEL. Yes, sir. Yes, sir, absolutely.

Mr. SALMON. Okay.

I yield back the balance of my time.

Chairman ROE. I thank the gentleman for yielding.

Mr. Pocan, you are recognized for five minutes.

Mr. PocaN. Thank you, Mr. Chairman, and thank you to our wit-
nesses.

So let me try to follow up on Mr. Salmon and Mr. Polis’ question,
and even the chairman when he said you are either sovereign or
you are not. And as I hear some of this discussion, it sounds like
there is more than one inconsistency with how the law is applied
and, Mr. Guest, I think specifically the questions that were asked
by Mr. Salmon and Mr. Polis. So it sounds like it is not just this
one law where you are treated differently, but it sounds like there
is other labor, consumer protection, and environmental laws that
are treated differently.
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So if I understand right, the Fair Labor Standards Act has been
applied to tribes. Correct?

Mr. GUEST. Correct.

Mr. PocaN. And I believe the OSHA we were talking about has
been applied to tribes?

Mr. GUEST. Correct.

Mr. PocaN. Okay. ERISA, the federal pension law?

Mr. GUEST. Correct.

Mr. POCAN. Age Discrimination in Employment Act?

Mr. GUEST. I believe there is an exemption for tribes. Not under
the age discrimination, the Americans with Disabilities—

Mr. PocAN. Yes, not the ADA but specifically that. So I guess
when I look at that, and when we asked before about that we said,
well, courts have made this determination. So I guess my question
is, are you looking for a legislative fix to all of these areas? Because
clearly, you are either sovereign or you are not is the argument,
then there are some other things that need fixing. So are you look-
ing for a legislative fix across the board on these issues?

Mr. GUEST. I don’t believe so. I think that what we are looking
for is exactly what the testimony is; is about parity with respect
to the way Congress is treating tribes with respect to labor rela-
tions. It allows state governments, local governments, and the Fed-
eral Government to enact their own labor relations laws for their
employees, but does not allow tribal governments to do that.

Mr. PocaAN. But if understand it right, local governments aren’t
under some of the same things that you are under and some of
these other laws. So I mean if you really want the parity shouldn’t
we address each of these areas? Or are we just going after labor
unions as an issue? I mean, that is I am just trying to under-
stand—

Mr. GUEST. I think it is—

Mr. POCAN.—the consistency, I think, it would be all these areas.

Mr. GUEST. I think it is a policy decision that is considered by
tribal leaders with respect to where the challenges are. As a result
of treaty-making, Indian tribes ceded much of the land in this
country over to the United States and also ceded much of their au-
thority—

Mr. POCAN. Sure.

Mr. GUEST.—outside of their own lands. And as a result, they
have this unique relationship with the United States. It is the
same principle that applies under federalism with the state govern-
ments and United States government.

Mr. POCAN. Sure.

Mr. GUEST. You know that certain powers were ceded to the cen-
tral government, and those—

Mr. PocaN. Yes, but perhaps I am misunderstanding it. But
wouldn’t all of these issues that I mention that you said apply to
you that aren’t applying to local units of government? Wouldn’t
that also be then something that needs to be fixed. I mean, it
seems like we are picking one little area, but it sounds like we
found about five or six areas at least that there is some inconsist-
ency on.

Mr. GUEST. Well, again, I don’t think anyone would argue that
there is a need for safety and health regulations in the workplace
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across the board or that there is a need for a minimum standard
with respect to the Fair Labor Standards Act. That there are mini-
mums, and the tribes and tribal leaders are looking at those and
determining for themselves, no, that federal law works for us. We
are going to enact it as tribal law.

Mr. PocaN. But then doesn’t that make you pick and choose
which laws? Because I understand you could have, under your sov-
ereignty, labor laws. You have got unions in your facilities, you do
not have unions in your facilities. Great example, but all these
other things you are now saying there are minimum standards,
that is why you comply with them. But there is still a direct incon-
sistency with some of these other laws.

I mean, so I guess, you know, if we make it you are sovereign
or not we should fix things across the board and not just pick on
the labor relations. Because I understand, Lieutenant Governor
Keel, your argument was that if the blackjack dealers struck it
would be a—what was the exact term?—it would cripple govern-
ment operations.

I might argue with that a bit. I think, you know, that may not
cripple your government operations. But you are picking and choos-
ing this is the one law you want to fix on, but not all the other
laws.

You just said there are certain minimum standards you have to
have for safety, therefore you are complying with OSHA. But real-
ly, you probably shouldn’t be under OSHA, by the argument you
are making today. So I am just wondering how we come across the
board to fix it, or why we are picking and choosing which ones we
want to attack and which ones we don’t want to attack. Because
I think it is kind of a holistic approach. You are sovereign or you
are not, then we should really have everything included or else we
are really not doing our jobs.

Mr. GUEST. Well, again, there is the limited nature of sov-
ereignty with respect to the states themselves. They have chosen
to limit their sovereignty, as the tribes have chosen to limit their
sovereignty in their relationship with the United States.

Again, I just would stress the fact that the NLRA is fundamen-
tally different with respect to what it provides and authorizes:
third parties coming on to Indian lands, organizing employees, the
ability to interact in such ways that could interfere with political
elections. And that is the concern that tribal leaders have brought
to Congress, that concern. Not concerns about safety standards, not
concerns about wages and overtime. It is about unions coming on
to reservations.

Chairman ROE. I thank the gentleman for yielding.

Mr. Allen, you are recognized for five minutes.

Mr. ALLEN. Thank you, Mr. Chairman, and thank you to our
panelists for appearing here today. I think we all agree today that
tribal sovereignty is a long-standing treaty between tribal nations
and the United States. And, you know, I will remind our colleagues
today that we are talking about the NLRB infringing on the rights
of Native Americans and our concern for that. And that is the sub-
ject of the day. We can take up the rest of these issues, and we
will be glad to offer bills to take up those issues when they apply.
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Today, we are talking about labor. We need to ensure that Na-
tive Americans are protected from NLRB interference. And with
that, Lieutenant Governor Keel, it is my understanding that Indian
nations use the profits from the casinos to support tribal commu-
nity and self-government. How are the profits from your casino
used by the Chickasaw Nation?

Mr. KeEL. Thank you, sir. The revenues that are derived from
our casinos are used to meet the shortfalls where the Federal Gov-
ernment does not provide services or enough funding for many of
our services. These include elder care. Many of our senior nutrition
sites are completely, totally tribally funded. We have youth camps,
and we have scholarships, education. We have a number of other
services that are provided for our veterans, and our health care,
housing, emergency services, and other types of services that are
provided to our citizens that are outside the purview of federal
funding.

We operate programs, for instance, for daycare for our employ-
ees, Head Start, and other types of assistance to our employees so
that they can come to work and earn a living so that they can pro-
vide for their families.

Mr. ALLEN. How do your employee wages and benefits compare
to, say, local averages? And have the unions attempted to unionize
the Chickasaw Nation casino?

Mr. KEEL. Our wages and benefits either meet or exceed—in
most cases exceed—the local averages anywhere in our area. We do
comparisons to even the metropolitan areas of Dallas-Fort Worth,
which is usually a higher standard than where we are located.

Mr. ALLEN. Better than Georgia. It is better than the state of
Georgia.

Mr. KEEL. Yes. So our benefit packages are designed to at least
meet or exceed in most cases, any of those, comparatively.

Mr. ALLEN. Have the unions attempted to unionize your casino?

Mr. KEEL. At WinStar World Casino, yes, there was a situation
where an individual disagreed with our Indian preference, and that
led to some other issues.

Mr. ALLEN. And that is why it failed, do you think?

Mr. KEEL. Yes.

Mr. ALLEN. Okay. You know, I believe that some federal laws do
apply to tribal lands. In what federal laws apply, is there an appli-
cation explicit in the law, and how has the Supreme Court deter-
mined whether federal laws apply in the event of ambiguity? Is
there any mention of Indian tribes in either the NLRA or its legis-
lative history? Anyone care to take that question?

Mr. GUEST. No. The NLRA, in its legislative history, is absolutely
silent with respect to Indian tribes.

Mr. ALLEN. Okay.

Mr. GUEST. The Supreme Court has not yet addressed the issue
other than through its Tuscarora ruling back in the 1960’s that es-
tablished that under the Federal Power Act, which had a provision
specific to Indian lands, Indian tribes, and Indian individuals. It
nonetheless still went back and answered an argument, saying that
federal laws of general application would apply to Indians.

And from that decision, the lower courts have built up a frame-
work that the NLRB now follows the Tuscarora-Cour d’Alene



59

Framework. Not all the circuits are in agreement with that frame-
work. The D.C. Circuit in San Manuel went another way. The 6th
Circuit appears to have adopted that framework.

And other circuits, the 10th Circuit is still noncommittal on that
question. So the courts are all over the place with respect to what
is the test. To sort of clarify, the rule that was established by the
U.S. Supreme Court early in its Indian law jurisprudence basically
said that unless Congress spoke specifically and applied a law to
an Indian tribe it would not apply. That is what has now been re-
versed. There was an understanding that if that law was going to
impact tribal sovereignty, Congress had to be explicit that it in-
tended that law to do just that. And Congress has.

Mr. ALLEN. Thank you.

I yield back—

Chairman ROE. I thank the gentleman for yielding.

Ms. Bonamici, you are recognized for five minutes.

Ms. BoNaMiCI. Thank you very much, Mr. Chairman. And Mr.
Chairman, you said at the beginning of the hearing that was a
clear issue, and with all due respect I don’t see it that way. I don’t
see it clear at all.

It is clear that we all respect tribal sovereignty. I don’t think
there is a question about that. But I submit that there is also no
question that tribal members and non-tribal members who work at
tribal casinos deserve the protections and rights that are provided
by the National Labor Relations Act.

So we have, it is my understanding right now, 566 legally recog-
nized tribes. And I know Chair Butler talked about the employees
at Foxwood and how they were able to organize because your tribe
has a labor relations law.

And, Mr. Guest, you mentioned in your testimony something
about the Navaho Nation labor code, California has a tribal labor
relations ordinance. Lieutenant Governor Keel didn’t say whether
the Chickasaw Nation has a tribal labor relations law that would
allow workers to form a union. I do know there were troubles a few
years ago when the employees tried to form a union. And to further
complicate the issue, there are many employees who are not tribal
members who work in casinos, and this issue tends to come up at
tribal casinos.

So, Mr. Guest, in your testimony you encourage the Committee
to support this legislation because, you said, tribes should not be
subject to a one-size-fits-all approach. But the NLRB’s current test
for invoking jurisdiction over tribal enterprises involves a case-by-
case analysis that accounts for the different legal, political, and
economic circumstances of each enterprise.

And it looks like really there are differences among the 566
tribes. And so different tribal members have different protections.
So the legislation simply eliminates the jurisdiction without consid-
ering any of the tribal diversity you cite.

So isn’t it fair to say that it is the bill that is the one-size-fits-
all approach, and that the current jurisdictional consideration
Evould analyze whether those protections are there for tribal mem-

ers.

Mr. GUEST. Thank you, Congresswoman. I can see how you, and
how others, might misinterpret what my intended meaning was
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there. With respect to what it intends to address is no amendment
to H.R. 511, which tries to impose additional restrictions on tribes
because tribes are diverse. It wasn’t intended to address the fact
that H.R. 511, what it would do is, allow each individual tribe to
decide for itself what its labor policy is going to be on the reserva-
tion, on Indian land. I apologize for that confusion there.

Ms. BonaMiIcI. And I am going to go to Mr. Navarro. Thank you
very much for your testimony. You mentioned that one of the
things that motivated you to be part of an organizing effort at your
casino is because you saw your colleagues face penalties for raising
sexual harassment grievances. So tribal employees are exempt
from the protections of Title VII. So as a result, employees who are
subjected to forms of employment discrimination at tribally-owned
workplaces don’t have any recourse.

I read a story about a woman who worked at a swamp safari in
Florida. And she filed a suit against her employer after he alleg-
edly sexually harassed her, and the court dismissed her case be-
cause of sovereign immunity.

So, Mr. Navarro, how does your membership in a union help you
and your coworkers address things like harassment and employ-
ment discrimination issues? What difference does that make?

Mr. NAVARRO. It gives us protection from everything, like for ex-
ample from this harassment case as it happened. We had members
from Stations Casino who represents Graton Rancheria Tribe. And
I would like to thank them also for letting me be here today be-
cause they have been very supportive of our union. They have been
absolutely wonderful.
hThey let us go ahead and negotiate at the casino with them
there.

But this actually helps us because these women literally—I wit-
nessed this—I watched the manager who was running this depart-
ment would go up to them and tell them if you want a raise, let
us go and have sex at my house. Or he would text them and tell
them, hey, let us go to my house, we are going to have a party,
the game is on, let us get in the pool afterwards.

And when we took it up with our management, which is Sta-
tions, we were told that it was a sovereign nation and that they
would deal with it how they would do it. And we sat back and
watched these girls the next day get escorted out by security be-
cause they were fired for all the allegations they made.

And it wasn’t until Chairman Sarris stepped up and said hey,
you guys need to step back, you know, and be diligent when you
fire people. And he said you guys need to let them go ahead and
organize their casino. It helped us because we finally had a voice.
And those women that were fired, I felt like there was some kind
of repercussion because we were given the choice to stand and have
voice.

Unfortunately, they are no longer there. A couple months after
Chairman Sarris came in the supervisor was removed from Sta-
tions Casino and moved to another casino in Minnesota.

Ms. BoNaMmicl. Thank you very much for being here, and your
testimony. And my time has expired.

I yield back, thank you.

Chairman ROE. I thank the gentlelady for yielding.
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Mr. Pocan?

Mr. PocaN. Yes, thank you, Mr. Chairman. I just have five let-
ters I would like to ask unanimous consent to have entered into the
record.

[The information follows:]
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INTERNATIONAL UNION OF OPERATING ENGINEERS
Local No. 953

AFL - CIO
Phone: (505) 598-6634 Fax: (505) 588-6636 4266;i-g‘hway 64
P.O. Box 2127
Kirtland, NM
87417

June 15, 2015

Chairman John Kline Ranking Member Robert C. Scott

2439 Rayburn House Office Building 1201 Longworth House Office Building

Washington, DC  2051§ Washington, DO 20515

Re: Tribal Labor Sovereignty Act
Dear Chairman Kline, Ranking Member Scott and Leaders of the Committee;

As a member and an employee of the International Union of Operating Engineers Local 953 here in New
Mexico, I oppose the Trial Labor Sovereignty Act (H.R. 511}, a bill that would eliminate the labor
protections currently guaranteed to Mative American workers as well as non-native workers. The bill
changes current law by exempting the National Labor Relations Act (NLRA) from tribal enterprises on
tribal lands.

As an enrolled member of the Navajo Nation and sceing firsthand the negative impacts ol sovereignty
issues, ie. 4 Corners Power Plant waiving sovereignty, this is not good for the Navajo workforce.
Employees of private and tribal operations should not have their right to form unions and bargain
collectively taken away.

Not only would this affect the Navajo Nation which has ownership in Navajo Mine that supplies coal to
the 4 Corners Power Plant but also the many Pueble and Apache Teibes that have tribal gaming
opetations in existence that employ thousands of native and non-native workers here in New Mexico.

1 find it unacceptable that our elected leaders in Washington would attempt to take away our rights to
hargain collectively for the betterment of ourselves and our families as Americans, even our rights as
Native Americans on our own Tribal lands. { oppose this bill and vrge vou to oppose it as well.

Thank you for your consideration.

Siliccre!)’, { '

Claytgn D, Benally
Business Agent
HUIOE Local 953
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Teamsters Ron Cobb
Local Union No. 88 Business Manager @“}

General Drivers, Chauffeurs and Helpers, Local Uinion No. 886 Affihated with the International Brotherhood of Teamsters

Hon. Phil Roe

Chairman

HELP Subcommittee

Committee on Education and the Workforce
U.S. House of Representative

Washington, DC 20515

Hon. Jared Polis

Ranking Member

HELP Subcommittee

Committee on Education and the Workforce
U.8. House of Representative

Washington, DC 20515

June 15, 2015

Dear Sirs,

In approximately September 2010 we, Teamsters Local 886, were contacted from an employee at WinStar
World Casino in Thackerville, Oklahoma. On the employees request we held several discreet meetings
concerning their desire to organize under the NLRA. The majority of the employees that we met with were not
tribal members; they were simply employees of WinStar. Their complaints ranged from hours of work, pay,
supervision and the manner in which management distributed their tips and their lack of ability to have any say
concerning any portion of their employment.

Sometime around late September 2010 WinStar Management became aware of a possible organizing
campaign. WinStar Management immediately began giving their employees the impression that their Union
Activities were under surveillance. From October throngh December 2010 multiple levels of management
aggressively violated the NLRA including interrogation, threats, discipline, and prohibiting the employee’s
freedom to talk to the media or in public forum.

[ filed several charges with the NLRB for violations that WinStar World Casino Managers had blatantly
committed against their employees. As you know those charges and obvious violations of the employees rights
1o have a say so to organize were ruled that in this instance the tribes 1830 Treaty trumped the Congressional
NLRA of 1935.

Torn Ritter Steve St. Cyr Debbie Mooreman
Secretary ~ Treasurer Vice President Recording Secretary
Trustees

Fredy Aguilar ] Terry jones John Ricketts
3528 W. Reno * Okiahoma City, OK 73107-6136 « Office (405) 947-2333 » Fax (405) 943-1026
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Ron Cobb
President

Business Manager

Affitated with the International Brothechood of Teamsters

Teamsters

Local Union No.

Ceneral Drwers, Chauffeurs and Helpers, Local Union No. 886

1-Will the Committee determine how many employees of the various Indian Casinos operators are actually
members of the Tribe for whom they are working and how many employees are not members of the Tribe?
2-Will the Committee order the creation of a report from the supporters of the Bill in question which shows
the number of employees of each Casino, the number of employees who are actually enrolled members of
the Tribe involved , and the number of employees who are not members of the Tribe , or any other Tribe.
The term “member” should include only those individuals who are actually on the rolls as member of the
Tribe in question?
3-Do the supporters of the Bill agree that:
(&) Indian members who work for Tribal Casinos are generally American citizens?
(b) Since 1935, the US Government has recognized that it is beneficial for American citizens
to have the right to bargain collectively with their employers concerning their wages, hours,
and other terms and conditions of employment?
{c) Shouldn’t American citizens who are also members of an Indian Tribe have the
same rights as enjoyed by other American citizens since 19357
4-Should Indian Tribes have the right pay their employees less than the minimum wage, or refuse to pay
them overtime, or to employ under age children, or ignore OSHA Regulations?
If not, why should Indian Tribes have the right to deny their members the fruits of collective bargaining?
5-1f the supporters of this Bill claim to have the backing of the citizens (members) of the various tribes (not
just the leadership) , why not require a vote of the Indian members of the Tribe to decide if they want this
Bill to govern their rights as a Tribal/American citizen? In other words, should the enrolled members of
the various Tribes be given the right to vote on whether this Bill should govern their rights as American
and Tribal citizens?

It also seems to me that if the tribes are excluded and excused from the laws of the land they will certainly
have an unfair advantage over their competitors in the same industries,
Thank you for allowing me to express my experience and questions on this matter.

Sincerely,

AN

Ron Cobb
President/Business Manager

Tom Ritter Steve St. Cyr Debbie Mooreman
Secretary - Jreasurer Vice President Recording Secretary
Trustees

Fredy Aguilar Terry Jones John Ricketts -
3528 W. Reno « Oklahoma City, OK 73107-6136 » Office (405) 947-2333 » Fax (405) 943-1026
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_UNITED STEELWORKERS

June 9, 2015

VIA EMAIL
U.8. House of Representatives
Washington, D.C. 20515

Dear Representative:

The United Steelworkers (USW) represents hundreds of workers in the
gambling industry in Nevada and Ohio, and has recently filed a petition with
the National Labor Relations Board (NLRB) to represent over 100 workers at
the Saganing Eagles Landing Resort and Casino in Sandish, MI. Saganing
Eagles Landing Resort and Casino is owned and operated by the Saginaw
Chippewa Indian Tribe. The Tribal Labor Sovereignty Act (HR 511), if passed,
would exempt Indian-owned and operated interstate commercial enterprises
operated on Indian lands from the National Labor Relations Act (NLRA). The
USW supports Tribal Sovereignty; however, we believe workers should be
afforded federal labor law protections where no other protections exist.

Indian Tribes own and operate many different interstate commercial
enterprises on Indian lands - not just casinos. Tribes operate mines, smoke
shops, power plants, saw mills, construction companies, ski resorts, hotels and
spas, gift and farmers markets. The vast majority of these businesses are not
exclusively Tribal in nature, because they market to the general public while
providing a source of revenue for Tribal governments and members.

Since the 1980s, as Tribes have expanded their business interests, they
have also sought exemptions from federal labor laws. The courts have
consistently ruled Tribal Sovereignty extends to, “only that power needed to
control internal relations, preserve their own unigue customs and social order,
and prescribe and enforce rules of conduct for their own members. Toward this
end, the Supreme Court has recognized that a tribe may regulate any internal
conduct which threatens the political integrity, the economic security, or the
health or welfare of the tribe.” Reich v. Mashantucket Sand & Gravel, 95 F.3d
174, 178-79 (2nd Cir. 1996) [Emphasis added].

United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers International Union
Legislative Department, 1155 Connecticut Ave. NW, Suite 500, Washington, D.C. 20036 » 202-778-4384 » 202-419-1486 (Fax)

WWW.USW.org
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Also, Courts have ruled on numerous occasions that commercial tribal
enterprises should not be excluded from the ADA, FLSA, OSHA, ERISA and
other Federal labor law protections. See, Donovan v. Coeur d'Alene Tribal Farm,
751 F.2d 1113 (9th Cir. 1985).

HR 511, if passed, would overturn the NLRB decision that workers at
Tribal owned and operated casino enterprises should receive the benefits of
collective bargaining, just like other casino employees, see San Manuel Indian
Bingo and Casino, 341 NLRB No. 138 {2004}).

In 2011 before the Senate Indian Affairs Committee, the National Indian
Gaming Commission testified that of 566 federally-recognized tribes, 246
operate 460 gaming facilities in 28 states, and that the vast majority of
employees (up to 75 percent} were non-Tribal members. That same
testimony reported in 2009 that tribal casinos generated gross gaming revenue
of $27.2 billion, only a fraction of the estimated $100 billion U.S. gambling
industry revenue. As of September 2014 the Federal Gaming Commission
estimated there were 733,930 people directly employed by the gambling
industry in the United States.

HR 511 would rob the NLRB of exercising jurisdiction on a case-by-case
basis. Just last week the NLRB declined to take jurisdiction citing the 1830
Treaty of Dancing Rabbit Creek and 1866 Treaty of Washington stating, “We
have no doubt that asserting jurisdiction over the Casino and the Nation would
effectuate the policies of the Act. However, because we find that asserting
Jurisdiction would abrogate treaty rights specific to the Nation.” Chickasaw
Nation Windstar World Casino, 362 NLRB 109 92015). Similarly the NLRB
declined jurisdiction, “when an Indian tribe is fulfilling a traditionally tribal or
governmental function that is unigue to its status,.. fulfilling just such a unique
governmental function [providing free health care services to Indians],” Yukon
Kuskokwim Health Corporation, 341 NLRB 139 (2004). [Emphasis added].

Finally, the Tribes assert that, if passed, HR 511 would grant the same
exemption as state and local governments under the NLRA. This argument is
inaccurate because the NLRA only exempts actual government employees,
and not private sector employees working for commercial enterprises within the
boundaries of state or local governments. Casinos are not inherently
governmental operations and their employees may not work directly for a Tribe.

United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers International Union
Legistative Department, 1155 Connecticut Ave. NW, Suite 500, Washington, D.C. 20036 « 202-778-4384 « 202-418-1486 (Fax)
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Casinos and other Tribal enterprises should be reviewed on a case-by-case
basis, as was done in Chickasaw and Yukon Kuskokwim.

HR 511 would take a meat cleaver to the Act and deny thousands of
workers protection under the guise of Tribal Sovereignty. HR 511 would deny
Indian and non-Indian workers alike their ability to collectively negotiate their
wages, hours and working conditions and improve their lives and that of their
families. Please do not support or co-sponsor HR 511, and vote NO should it
reach the House floor.

Thank you for your consideration and please contact Alison Reardon,
USW Legislative Representative at 202-778-3301 or areardon@usw.org for
additional information.
Sincerely,

Wl R Kot
Holly R. Hart

Assistant to the International President
Legislative Director

HRH/ar

United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers International Union

Legislative Department, 1155 Connecticut Ave. NW, Suite 500, Washington, D.C. 20036 « 202-778-4384 - 202-419-1486 (Fax)
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: INTERNATIONAL UNION, UNITED AUTOMOBILE, AEROSFACE & AGRICULTURAL IMPLEMENT WORKERS OF AMERICA - UAW

DENNIS WILLIAMS, President GARY CASTEEL, Secretary-Treasurer

VICE PRESIDENTS: CINDY ESTRADA » JIMMY S

+ NORWOOD JEWELI

INREPLY REFER TQ

June 15, 2015
1757 N STREET, N.W.
WASHINGTCN, D C. 20036
TELEPHONE: (202) 828-8500
FAX (202) 293-3457

For the Record

House Subcommittee on Employment and Workplace Safety
“|_egislative hearing on H.R. 511, The Tribal Labor Sovereignty Act of 2015”

Testimony by Josh Nassar, Legistative Director, International Union, United Automobile, Aerospace and
Agricuitural implement Workers of America (UAW).

Chairman Phil Roe, Ranking Member Jared Polis and Members of the Commmittee; thank you for the
opportunity to submit testimony today. On behalf of the more than one million active and retired members of
the internationat Union, United Automobile, Aerospace and Agricultural Implement Workers of America (UAW),
I urge you to vote against the Tribal Labor Sovereignty Act. This misguided bili would deny protection under
the National Labor Relations Act (NLRA) to over 628,000 workers employed by tribal casinos alone.

UAW deeply believes in tribal sovereignty and has a strong record in supporting civil rights throughout our
history. This bill, however, is quite misleading. It is an attack on fundamental collective bargaining rights and
would strip ail workers in these many commercial enterprises of their rights and protections under the NLRA.

In 2013, there were 449 tribal gaming facilities, which made $28 billion in revenues. Seventy five percent of
the workforce is non-tribal members. At Foxwoods, where the UAW represents workers, well over 95%
percent of employees and patrons are not tribal members. These employees are working for a tribal enterprise
which is simply a commercial operation competing with non-tribal businesses.

The Mashantucket Pequot Tribal Nation (MPTN) owns Foxwoods Resort and Casino in Scutheastern,
Connecticut. Foxwoods Resort Casino opened in 1992,

In 2009, after an extended labor dispute, MPTN amended its Tribal Labor Laws to provide protections for
employee rights. If those laws are repealed, the union has the right to return to federal law to seek protections
for the employses. These changes in tribal law would pever have evolved without protections already offered
workers under U.S. Labor Law.

Having a union and a legally binding contract has made a reatl difference in the lives of UAW members who
work as dealers and assistant floor supervisors. Hundreds of dealers have been promoted to benefited and
supervisory positions because of provisions in the contract that maintain minimum percentages of fuli-time,
part-time and supervisory positions. Work rules, wages, and benefits have all improved because of the right to
collectively bargain.

The UAW has had a very good and constructive relationship with MPTN. The UAW understands the
importance of successful business for our members and is working with MPTN to expand gaming and
employment opportunities. This partnership would not exist without the NLRA.
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H.R 511seeks to overturn a decision by the National Labor Relations Board (NLRB) in San Manuel Indian
Bingo and Casino, 341 NLRB No. 138 (2004). in that decision the Board concluded that applying the NLRA
would not interfere with the tribe’s autonomy and the effects of the NLRA would not “extend beyond the tribe’s
business enterprise and regulate intramural matters.” The ruling does not apply in instances where its
application would “touch exclusive rights of self-governance in purely intramural matters” or “abrogate Indian
treaty rights.” The NLRB has taken a nuanced view on this matter and has ruled on a case-by- case basis.
Earlier this month, the NLRB declined to take jurisdiction on case citing the 1830 Treaty of Dancing Rabbit
Creek and 1866 Treaty of Washington. Congressional interference is not justified.

This legisiation could also impact dozens of other businesses, including power plants, mining operations, and
hotels. it would create a loophole that would likely be abused by unscrupulous employers in the future. Finally,
it would create a dangerous precedent that could be used to weaken hard fought worker and civil right
protections.

At a time of growing wealth inequality and shrinking middle class, the last thing Congress should do is deprive
workers of their legally enforceable right to form unions and bargain collectively. Please oppose H.R. 511, the
Tribal Labor Sovereignty Act of 2015. Thank you for the opportunity to submit testimony.

INitg
opeiudtd
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international Union of Operating Engineers

AFFHIATED WITH THE AMERICAN FEDERATION OF LABOR AND CONGRESS OF INDUSTRIAL ORGANIZATIONS

June 15, 2015

The Honorable John Kline The Honorable Robert C. Scott
2439 Rayburn Office Building 1201 Longworth Office Building
Washington, DC 20510 Washington, DC 20315

Dear Chairman Kline and Ranking Member Scott:

The International Union of Operating Engineers opposes the Tribal Labor
Sovereignty Act (H.R. 511), a bill that would eliminate the labor protections
currently guaranteed to hundreds of thousands of American workers, Its reach
extends to thousands of members of the Operating Engineers. The bill, introduced
‘ by Representative Rokita, changes current law by exempting the National Labor

Jersy aranan Relations Act (NLRA) from tribal enterprises on tribal lands.
Russets B Buaws

While much of the case law and legislative testimony around the issue
focuses on gaming operations, the scope of the legislation extends further to energy

Jantns M, Swrpney

Rosgrr L Hupsax facilities owned and operated by tribes on their lands. These operations, too, would
Dang . MoGraw be exempted from the nation's fundamental labor-management framework,
Danin KoNGPASK eliminating more members of the Operating Engineers’ labor rights in the process.

A bl (GALLAGHE . N I .
AT AR Employees of tribal operations should not have their right to form unions

G Lstpvie and bargain collectively taken awdy. Without the National Labor Relations Act,
Terrance B MoGowas there is no guarantee that employees of tribal enterprises will be able to secure -
protection of these fundamental rights. Tt is worth pointing out that the
overwhelming majority of the current workforce at tribal gaming operations is not
Native American. Consequently, no new rights to self-governance are afforded to
Ranty Grisers them. Instead, their fundamental rights in the workplace will be eliminated.

Louts Go Rasgra

Mank Maerie

The International Union of Operating Engineers opposes the selective
exemption of labor law from the suite of federal laws with which tribal enterprises
must comply. It would immediately eliminate the rights of Operating Engineers in
a variety of locations around the country and we simply find that outcome
unacceptable.

Jants T, Kuwz, o

JoSERR SHANAHAN Thank you for your consideration.

Epwarp I Curcy Sincerely,

GENERAL CO

Lot

Brian Powenrs James T. Callahan

General President

T2 SEVENTEENTH STREET, NW » WASHINGTORN, DC 20036-4707 « 202~420-0100 « WWW.IUOE URG
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Chairman ROE. Without objection, so ordered.

Mr. Grothman, you are recognized for five minutes.

Mr. GROTHMAN. Okay, couple questions. First question, just in
general, we have covered this before. I think the appropriate par-
allel is not any other business, but local units of government. Be-
cause if I had to say, you know, traditionally I think we pass laws
around here. We exempt state governments or exempt local units
of government. How does it make you feel that compared to other
locals of government you seem to be treated less important or less
capable of self-governance?

Mr. BUTLER. Congressman, we have been dealing with that for
centuries, right? And it is unfortunate. And going back to Con-
gressman Pocan’s point, I mean, an excellent point about why
aren’t we addressing all these at one time. There are a lot of issues
that, as in Indian country, we want to address at one time, right?
And whether it is tax parity, whether it is, again, the bankruptcy
code that I mentioned earlier, whether it is fair access to health
care. And there are so many things that we would absolutely want
to address at one time and would have liked to have addressed 150
years ago.

But, that is just not the way the legislative process works. And
so, clearly, we have felt like we have been dealt an unfair hand.
And as these issues and the opportunities to address them come
up, we want to address them.

Mr. GROTHMAN. Okay. Under San Manuel, the Board will not as-
sert jurisdiction if the application of law would abrogate treaty
rights. Under this standard, who determines whether the applica-
tion of law would abrogate treaty rights? Does the board have any
special knowledge of Indian or treaty law? And what level of def-
erence should the courts give this determination by the board?

Mr. GUEST. Well, Mr. Grothman, the NLRB itself admits, in the
Chickasaw decision, that it has no expertise in this area. The 6th
Circuit, in its decision in the Little River Band case, says NLRB
you have no expertise in this area so no Chevron deference for you.

I mean, there is no question by the NLRB or anyone else that
they have no expertise in Indian affairs, and yet they are calling
upon themselves to interpret treaties, to determine what interferes
with affairs on the reservation with the tribe that they simply have
no expertise in whatsoever.

Mr. GROTHMAN. Thanks. Did the NLRB engage with the public
prior to deciding this? Did they request briefs, for example?

Mr. GUEST. Yes. They followed their administrative process
through the proceedings, yes, sir.

Mr. GROTHMAN. Okay.

I will yield the rest of my time.

Chairman ROE. I thank the gentleman for yielding.

Mr. Rokita, you are recognized for five minutes.

Mr. ROKITA. I thank the Chairman, not only for the time as I am
not a member of the Subcommittee, but for your leadership in
bringing this bill forward; it says you can tell it is greatly appre-
ciated. I also thank Chairman Kline for his leadership in getting
this bill to the stage it is in today. I thank all the witnesses for
your testimony. I think it has been very enlightening and very
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helpful to many of us who are honestly trying to learn more about
this situation and get to an equitable and proper resolution.

I am a little concerned, if not dismayed, about some of my col-
leagues who want to get themselves wrapped around the axle about
why the NLRB and not OSHA and not some of these other things.
And I would simply like to remind them of the title of today’s hear-
ir;g: legislative hearing on H.R. 511, Tribal Labor Sovereignty Act
of 2015.

Now, this bill is certainly not my idea. I am carrying, and I love
the idea. It has been around for quite a while now. But it focuses
on the NLRB. Who knows? Maybe tomorrow, Lieutenant Governor,
I will file a bill on OSHA for something else.

Mr. KeEL. Could be.

Mr. ROKITA. But I want to have Mr. Guest reiterate what I be-
lieve to be two points here about the differences. First of all, this
is a bill about parity. If the tribal communities have a government,
why shouldn’t it be treated just like the other governments in these
United States, whether it be federal, state, or local level?

And the second issue has to do with this third party you talk
about, because I think that is also very important. OSHA doesn’t
invite third parties into a situation and take away the rights of an
otherwise sovereign nation. The NLRB does, and, in fact, is trying
to do that. Mr. Guest, can you reiterate for the record these two
points, just so we are crystal clear: parity and third parties.

Mr. GUEST. Yes, thank you, Mr. Rokita. And I think that it clear-
ly demonstrates in terms of IGRA itself, the Indian Gaming Regu-
latory Act, where Congress spoke. And Congress spoke about tribal
gaming as a governmental activity that Congress itself says that
gaming revenues are to be used for these limited purposes, particu-
larly for supporting tribal programs and services, and not for any-
thing else.

When we were at the 6th Circuit in the Little River Band case,
one of the judges said, well, aren’t those Indian casinos just like
every other casino? Don’t those Indians just stick that money in
their pocket? I mean, this is the challenge we have in the courts
today with respect to a lack of real clarity on why it is that these
are tribal governmental employees working at a casino.

And so when we come in and we say you need to treat them the
same, you need to treat tribes the same as all other governments,
as the state and local governments, as the Federal Government. It
is difficult for others to see it because they say, well, that is just
like any other commercial enterprise, isn’t it? It is not. It is a gov-
ernmental enterprise that generates revenues because tribes don’t
have solid tax bases the way state and local governments may. And
so there is no other source for revenues and why the concern with
the NLRA applying on the reservation and allowing strikes to
occur, which can cripple tribal government. That is where the con-
cern—

Mr. ROKITA. And, in fact, not in parity with other governments.

Mr. GUEST. Right.

Mr. RokiTA. Correct.

Mr. GUEST. Exactly.

Mr. ROKITA. Thank you, Mr. Guest. Now, I also was concerned
about some of the questions being asked—and I think it was driven
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by some of Mr. Navarro’s testimony—regarding crimes or other oc-
currences on reservations. And I want to give Chairman Butler and
Lieutenant Governor Keel a chance to clear these things up. So I
am going to ask questions, I want both of you to answer, okay?

Do you have, as government leaders, an interest in keeping your
government workers safe?

Mr. BUTLER. Absolutely.

Mr. KEEL. Absolutely.

Mr. RokiTA. All right. Do you, in fact, have laws regarding this?

Mr. BUTLER. Absolutely.

Mr. KEEL. Yes.

Mr. ROKITA. Yes, you both answered yes. Do you know of any
tribal community that doesn’t address this issue?

Mr. BUTLER. No.

Mr. RokiTA. Okay, second question. Do you tolerate sexual as-
sault or any other kind of misconduct in any of your enterprises?

Mr. KEEL. Not at all.

Mr. BUTLER. No.

Mr. ROKITA. You have, both have answered no to that question.
Do you have laws regarding this kind of conduct, criminal or other-
wise?

Mr. BUTLER. Yes.

Mr. ROKITA. Regarding sexual assault or any other—

Mr. BUTLER. Yes.

Mr. KEEL. We have special—

Mr. RokITA. On a worker, right. Do you know of any tribal com-
munity that doesn’t?

Mr. KEEL. No.

Mr. ROKITA. Right. Final question. Do you mistreat enrolled
members who happen to have disabilities?

hMr. BUTLER. Not at all. We actually have special programs for
them.

Mr. ROKITA. Mr. Butler says no and has special programs for
them. Lieutenant Governor?

Mr. KEEL. We have special programs for all of our people.

Mr. RokiTA. Right. I think Mr. Butler answered that. And one
final question. Do you know of any tribe that mistreats their mem-
bers who have disabilities?

Mr. BUTLER. No.

Mr. KEEL. No.

Mr. ROKITA. You take care of your own.

Mr. KEEL. Absolutely.

Mr. ROKITA. Mr. Chairman, I yield back.

Chairman ROE. The gentleman’s time has expired. I would like
to take this time again to thank each and every one of you for tak-
ing your time in preparation and in testifying before the Sub-
committee today. I think all of you made excellent witnesses, and
I appreciate you being here. I know you spent a lot of time and ef-
fort to get here, so thank you for doing that.

I will now recognize my colleague, Mr. Polis, for his closing re-
marks.

Mr. Pouis. Well, I want to thank everyone for your impassioned
and honest testimony and answers. I truly hope that everyone on
our committee will analyze this issue objectively and try to take
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the effort to understand what has been said here. And as we con-
sider this issue, it is very important to keep in mind the nexus be-
tween balancing our domestic sovereign nations’ rights with the
protections that are due to all American workers regardless of
whether they are white, black, Hispanic, or Native American. With-
out the right to self-governance, including additional rights that
have often been afforded through treaty, we wouldn’t have the
strong Native American communities and nations that are present
across our country today.

But so, too, without the right to collectively bargain we would not
have the strong and growing economy that offers a pathway to the
middle class for so many American families. I look forward to con-
tinuing this discussion with individuals and experts on both sides
of the issue, as we seek to reconcile these two principles that many
of us on this committee hold dear.

And I yield back the balance of my time.

Chairman ROE. I thank the gentleman for yielding. And I, again,
thank the excellent committee we have had here and the witnesses
we have had. And I am going to just finish by saying this: to me,
is fairly clear and fairly simple. You either are a sovereign nation
or you are not. That is pretty simple. And I don’t know whether
we can go to the British embassy, which is sovereign property here,
and require them to do these things. I don’t think you can.

So the National Labor Relations Act very specifically says the
NLRA does not cover all employees and employers in the United
States. For example, public sector employees—state, local, and fed-
eral — and employees covered by the Railway Labor Act, airlines
and railroads, agricultural laborers, and supervisors are not cov-
ered by the Act.

Basically, what you are doing is to clarify this. That a sovereign
Native American nation also is not covered by this Act. And we are
not talking about the other things that were brought up, all very
valid things. But, you should be able to make your own decisions
on your own land.

We have a 10th Amendment in the United States Constitution,
which we have been fighting about who has the power in this gov-
ernment. Whether the state does—and I am a former mayor—I am
always going to lean on the best government you have is local gov-
ernment. The further it gets from you, the worse, the least respon-
sive, it is for you.

So, I think this is very simple, and I would urge support; and full
disclosure, I am a co-sponsor of this bill. And, once again, I appre-
ciate each one of you coming. And with no further business, the
Subcommittee stands adjourned.

[Additional submissions by Mr. Guest follows:]



75

Appendix A

Center for Economic and Policy Research

Regulation of Public Sector

Collective Bargaining in the States



76

cepr

CENTER FOR ECONOMIC AND POLICY RESEARCH

eqgulation of Public Sector
ollective Bargaining
in the States

By Milla Sanes and John Schmitt”

Center for Economic and Policy Research

1611 Connecticut Ave. NW tel: 202-293-5380
Suite 400 fax: 202-588-1356
Washington, DC 20008 www.ceprnet

Yssistant ar the Contet for Econo 4 Poliey Researeh, i Wastungron 2.0, fohn Schmi s a

Nanes 1%

sor Feonnuees



77

Contents

O TEOAUCHION 1ottt et et eaaas e rese st b0 ek st bR s ettt en 10 D
Right to Collective Bargaining ..o s 4
VVAEE INCEOUATOMS vrorneivmesrerion et a1 s eS8 8RRt 3t 7
RIHE 10 SEIKE oo tvive it ot as1 s s e 8
Observations, Anomalies, and AmMDIGUITES oo 9
REFELEILCES oovivr i ims et ettt am et s st e en e e bt e et eh et s s b et et bt et 11
APPETAL oot SRR S e 12
Acknowledgements

We thank Dean Baker and Nicole Woo for helpful comments and the Ford Foundation and Public
Welfare Foundation for generous support.



78

Introduction

While the unionization of most private-sector workers is governed by the National Labor Relations
Act (NLRA), the legal scope of collective bargaining for state and local public-sector workers is the
domain of states and, where states allow it, local authorities. This hodge-podge of state-and-local
legal framewarks is complicated enough, but recent efforts in Wisconsin, Michigan, Ohio, and other
states have left the legal rights of public-sector workers eveu less transparenr.

In this report, we review the legal rights and limitatons on public-scctor bargatning in the 50 states
and the District of Columbia, as of January 2014, Given the legal complexites, we focus on three
sets of workers who make up almost half of all unonized public-sector workers: teachers, police,
and firefighters, with some observatons, where possible, on other state-and-local workers.! For each
group of workers, we examine whether public-sector workers have the right to barpain collectively ;
whether that right includes the ability to bargain over wages: and whether public-sector workers

have the right 1o strike.

Our work updates, in part, 2 1988 study by Robert Valletta and Richard Freeman, who conducted a
comprehensive review of collecuve-bargaining laws for state employees, local police, local
firefighters, non-college teachers, and other local employees. Much of the artention w public-scetor
bargaining since Valletta and Freeman has concentrated on public school teachers and we have
relied beavily ou a statutes database compiled by the Natdonal Council on Teacher Quality for an

important part of the information presented here.

At the state-and-local level, the right 1o bargain collectively, the scope of collective bargaining, and
the right to strike in connection with union activity is determined by a combinaton of state laws and
case law. The interpretations of the relevant laws and court interpretations, and the frequent silences
of both legistators and the courts with respect to specific types of public-sector workers in particular
legal juusdictions, makes it difficult 1o summarize the legal swie of play across 50 states,
Washington, 1D, and thousands of local jurisdictions. In the rest of this report, we offer our best
interpretation of how the refevant state statutes and case law answer our three key questions —
whether workers have the right to bargain collectively, whether unjons can bargain over wages, and
whether workers have the night 1o strike — for the three groups of workers we focus on (teachuers,
police, firefighters). The detailed appendix also includes, where available, information on the law s
it applies to public-sector workers in general. Our approach is to look first at state statutes. Where

1 In 20713, sccording to Current Population Survey dat, the United Srates had 16.9 million state and local public-
scetor workers, Of these, 4.5 million {26.6 peccent) were reachers; about TG0,000 (4.3 percent) were police officers;
and about 350,000 (2.1 percent) were fire fighters. In the same year, U percent of all statc-and-local workers were
unionized. The vruonization rate for tweachees was 35 percent; police, 60 perceny; and firetighters, 67 percent.

*Collective hzrgaining™ is the term most used in statutes across the states. In some instances other terms such as
“canferencing,” the term used for teachers” collective bargaining in Tennessee, are used 1n regulations for the same

principle.

Regutaton of Pebilic Sectoy Uolleruve Bargaouny v the Mates
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state statutes have left ambiguities or do not address public-employee collecave bargaining or related

issues of interest, we have looked to case law and executive orders.

Given the complexities involved — and current efforts in mauy staws 1 restricture the legal
framework regulating public-sector unionization — we see the work here as an ongoing effort. We
will revise our interpretations, and this document, as new information comes to our attention and as

states implement important changes 1o caisting laws.

Right to Collective Bargaining

Chart 1 shows the legality of collective bargaining for public-sector firefighters, police and teachers
in cach state. We have divided stares into theee categories: Hlegal, Legal, and No Statute/Case Law.
States labeled “Illegal” have specific starutes — o1 case law in the absence of a statute — that bars
public employees from collectively bargaining {and, by extension, negotiating over wages or
striking). In thesc cases, stamtes or court cases dircetly address — and prohibit — collective
bargaining. For states labeled “Legal,” defintuve laws or case law exist that actively protect or
promote collective bargaining {or negotiating wages or the right to strike). States labeled “No
Statute/Case Law” ate ones where statutes and case law are ambiguous. In these cases, we were not
able o idendfy any explicit state-level regulation of public-sector employees’ collective bargaining
{or right 1o nepouate wages or strikej. In some of these cases, a Jack of relevant state-level starutes
means that a combination of historieal practice and local laws ends up determining workers' rights.
The lecway mvolved appears to vary across states. Detalls on the specific stawutes or case law we

used 1o assign states o the three categories appear in the appendix.

I four states ~North Caroling, South Carolina, Tennessee, and Virginia— it is illegal for firefighrers
ro bargain collectively, In these same states and Georgia, it s also illegal for police officers w bargain
collectively. Five, mostly overlapping, states —Georgia, North Caroling, South Carolina, Virginia,
plus Texas— do not allow collective bargaining for teachers. North Carolina, South Caroling, and
Virginia have blanket statutes that probibit collective bargaining for all public-sector employees and
do not make exceptions. Texas and Georgia have state staiutes banning collective bargaining in the
public sector, but explicitly carve out exceptions for police and firefighters in the case of Texas (Tex.
Gov't Code Ann. § 174.002) and fire fighters in the case of Georgin (Ga. Code Ann §25-5-4).
Georgia is the only state that singles out teachers in legislaton in order o prevent them from
21L21}8‘)A10)f‘ In Tennessee, case law has ruled public-

bargaining collecuvely (Ga. Code Ann. §
sector collective bargaining to be llegal, but the state legislature passed a law that specifically permits

collective bargaining for teachers.

3 Ga Code Ann. § 20-2-989.00 = “Nothmg i this part shal] be constrmed ta permit ac faster callective bargaining as part of the
stiale rules or Iocal unit of adwitnisiration polictes.”

o Publi Seewor Collesbve Bargebung i the States
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North Caroling
South Casolina
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North Carolina

(Geoggia
North Carolina
outh Caroling

Tenpnessee South Carolina
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Virginia

Logal Alnska issourd Alaska Montana Alabama Missoudt
Arizona Maontana Adzons Nebraska Alaska Montans
Arkansag {ebraska Arkansas Nevada Arkaosas Nebraska
California Mevada California New California Newads
Calorado New Hampshire Connecticut Hampshue Colovado New Hamipshire
Conpecticut New Jersey Dielaware New Jersey Connecticut Mew Jersey
Delaware New Mesico Districr of New Mexice Delaware New Mexics
Districy of New Yok Columbia New York Distder of New York
Colombia North Dakots Flonda North Dako Colambia North Dakets
Florida Ohio Hawail Ohio Forida Ohio
Georgia Oklahomna Tdakio Ollahoma Hawait Okdahoms
Hawai Cregon Tilinois Oregon Idaho Oegon
1daho Pennsylvanda Indiam Pennsylvama linois Pennsylvania
illinois Rhode Istand Jaws Rbode Islind Indiang Rbaode island
Indiana South Dako Kansas Sguth Dakots Towa South Dakown
o Texas Kentucky “exas Kansas Tennessee
Kans Utsh Louisiang Kentacky Utals
Kenmoky Vermont Maine Vermaont Lasuistana Vermont
Louisivna Washington Maryland Washington Maine Washington
Mame West Virginia Massachuserrs  West Virginia Macyland West Virginia
Mandnd Wisconsin Michigan Wisconsin Massuchusetts  Wisconsin
Massachusetis  Wyoming Minnesota Michigan Wyoming
Michigan Missouri Minnesota
Minnesota Mississppi
Alabams Alabara Aszom
Misstasippi Colorado

Mississippd
Wyoming

Authors analysis, Ses Appendix fordstailscs oo
Slaver Seetert for discussion of Colorado;, Idaho, Tennesse; and Wise

DRSHE

Lo atmost all of the remaining states, Grefighters, police; and twachers have the legal right (bur not
the requirement) to bargain collectively. Many states have legislation that covers all public employees
ir the state and establishes both the rght to organize and to bargain collectvely.

Ina small aumber of states, neither legal statutes nor case Jaw clearly establish or prohibit collective
bargaining (see the third row of the char). Firefighters in Alabama and Mississippi, police in
Alabama, Colorado, Mississippi, and Wyoming, and teachers in Arizona all fnd themselves in a legal
environment where 0o set statutes or existing case law governs collective bargaining at the state
level. As a resuly, collective bargaining is permissible at the state level, but the acrual legality of

collective bargaining depends on local laws.

snof Pubhic Secior ¢
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The case of Colorado provides # useful example of some of the challenges involved in categorizing
state collective bargaining regimes. For firefighters, rights are spelled out 10 a state smalute giving
firefighters the right (o form unions, meet and confer, and bargain collectively. However, for police
(or peace officers), Colorado has no stztelevel laws specifically addressing these rights. The
Colorado Firefighter Safety Act, however, does mention other public employees:
C.R8.29-5-212 (1) — The cwllective barguining provisions of ihis part 2 do not apply ta any home rute ity that
hac langnage in Hs charter on June 5, 2013, that provides for a colfeciiie bargaining process for firefighters
enmpioyed by the home rude city. This part 2 applies to all other public ensployers, invluding hore viide cities withont
langnage in their charters that address a coflective bargaining process for firefighters,
Bused on this language and the home rule regulations, some police officers have the right to bargain
collectively depending on local determination. The Colorado State Lodge Fraternal Order of Police
has several member lodges that represent these bargaining units, Meanwhile, reachers in Colorado
have taken a different approach to their apparent exclusion from stare law and have secured their
collective bargaining through case law:
Litdeton Educ, Ass'n v. Arapahoe County Sch. Dist, 191 Colo. 411, 553 P.2d 793 (1976) —
School boards hawe the autherily fo enter into coflective bargaining agreaments with rpresentasives of therr
avployees provided that the agreements do not conflict with existing laws governeng the condwct of the state schoo!
systern.
Other state employees that dou’t fall into onc of the three categories have their collective bargaining
rights granted through an cxecutive order, Fxecunve Order Authorizing Parmnership Agreements

with State Employees (12/28/2007).

Recent state actions in Idaho, Tennessee, and Wisconsin, and vnder consideration in other states
have not climinated public-scctor bargaining, but have sought to limit significandy its scope. These
recent actons do not change the status of these states in Chare 1 (ot thedr status in Chart 2 where
new limitations de not prohibir bargaining over compensation). However, these new legislative
actions have reduced public-sector workers bargaining dghts. In Idaho, SB 1108 (2011}, restricted
the scope of many teachers’ collecrive bargaining. For teachers n Tennessee, a 2011 law changed the
i cot employees with

s done to allow von-union professional organizations to repre:

way bargaining
the effect that union representation is no longer a requirement for bargaining.” Wisconsia's Act 10,
which has received cxtensive media attention, limits bargaining for public employees by imposing

raise caps, Hmitdng contracts 1o one year with salary freezes during the contracr rerm, and requirin,
i 3 b 8 s g

annual recertfication of unious.’

4 Winkler, e al (2012), p. 315,

3 Greenhouse (2014}

Regutation of Public Secior Collective Bargaining m the Siates I3}
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Fewer state statutes address the specific legality of wage negotiations than address the general right
to bargain collectively. The only states where it is specifically illegal to negotiate over wages are those
where collective bargaining is already illegal and therefore wage negotiations aren’t sllowed by
default (see Chart 2), OFf the remaining states, most protect the basgaining of wages and benefits
through legislative definitions and as part of more broad-reaching statutes that cover general labor
policy. In general, negotiations over wages and benefits are legal where collective bargaining is

allowed for public employees.

S

also llegal v
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A sizeable number of states have no state law or administrative code that addresses the issue of
negotiations over wages and benefits. Where there is no regulation, the practice can be deemed

“permissible,” determined on a more case-by-case basis, or regulated at local levels.

Right to Strike

wi in the §

ighters Police 1088
Alabanu Missous Alabarns Mi ppi Alabama brask
Aduska Morranz Alaska Missoud Arfzona Nevada
Arizona Nebraska Adzonz Montana Arkansas New Hampshice
Arkansas Nevada Vermont Nebraska Connecticut MNew Jersey
California New Hagipshire Askansas Nevada Delaware New Mexico
Colorado New lersey California New Mampshite Distdet of Mew Yok
Connecticut New Mexico Connecticar  New Jersey Calumbia North Caroling
Drelaware New York Delaware New Mexico Florida North Dakota
Districy of Nerth Carolina Digtsict of Wew York Georgla Oklahoma
Colurnbia North Dakot Columbiz North Cavoling Klaho Rhode Istand
Flonda Oklahom Flonda North Dakota Indiana South Dakota
Grorgia Oregon Georgia Ollaboma lowa Tennessee
Idaho Peonsylvania {ilinois Oregon Kansas Texas
IHinais Rhode Iskaod Indiana Pennsylvania Kentucky Vieginia
Indiang South Dakowm Towsa Rhode island Maine TWashingtcn
Tows Tennessee Kansas South Dakota Marvland West Virgieua
Kansas Texas Kentucky T Jassachusetis Wisconsin
Kemucky Urah Louisiana Texas Michigan
Louisiana Vermone Maine Virginia Mississippi
Maine Virginds Marvland “Washington Missouri
Maryland Cashington Massachusetts Wisconsin
Massachusetts Wisconsin Michigan
Michigan Mianesota
Minnesota
Hawait Fawan Alaska Minnesots
Ohio Chio Califoenia Montana
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Flawall Oregon
inois Pennsylvania
Louisizns Vermont
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West Vieginia {daho Urah
Wyoemlng South Carolina Wyoming
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West Viegini
Wyoming
- Authors” analysis. See Appesdix for details.
N
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While the majority of states allows collectve bargaining and wage negotiations for public-sector
workers, the opposite is the case when it comes to the right to strike (Chart 3). Only two states
(Hawati and Ohio) grant firefighters and police the right to strike, and only twelve states {Alaska,
California, Colorado, Hawaii, Winois, Louisiana, Minnesota, Montana, Ohio, Oregon, Pennsylvania,
and Vermont) allow teachers to sirike. Even in states that bave statutes protecting the right to stike
for public-sector workers in general, specific exceptions are created for public safety employees. In
Ohio, while strikes are permissible, “the public employer may seek an injunction against the strke in
the court of common pleas of the county in which the strike is located” (Ohio Rev. Code Ann. §
4117.15). In all of the states where reachers can strike, the right to strike has been extended ro

public-sector workers in general (with the exception of firefighters and police officers).

As with the right to bargain collectively over wages and benefits, 2 few states don’t address the issue
Serietly speaking, South Carolina has no state stature that addresses

of strikes directly in state laws
public-sector workers' right to strike, but we have included South Carolina with those where strikes
are illegal because the state prohibits collecdse hargaining. In other sttes without statutes speaking
to strikes, the right to stike depends on local law or the terms of the collecrive-bargaining

agreement ftgelf.

Observations, Anomalies, and Ambiguities

The majority of states have clear lepal statures that lay out the rights of public-sector workers.
) ga ¥ 8 I

Nevertheless, the legal framework in a number of states is less clear.

For example, the Adzona statate that governs public-safety employee rights, includes the ambiguous
language: “shall not be construed to compel or prohibit in any manner any employee wage and
benefit negotiations” {Arizona Revised Statutes: Chap 8, Art 6, § 23-1411). This type of language,
neither requiring nor prohibiting collective bargaining or orher areas of worker rights, occurs in

several others states as well.

In recognition of this ambiguity, the Natonal Councl on Teacher Quality (NCTQ) classifies
collective bargaining Jaws as falling into three categories:®
Collective barpaining roquired — Districts mist collectevedy barpain if employess reguest fo do so.
Collective basgaining permissible — Districts sy choose whether or nol fo collectively bargain if employees reguest
10 do e
Collective bargaming prokbited — 1¢ is illggal for districts to collectively bargatin with employees,

In our analysie, we only distinguish between legal frameworks where collective bargaining,
negotiations over wages and benefits, and public-sector strikes are “legal” or “illegal.” Some states

6 See NCTOQ.

Regulation of Public Sector Colleutive Bargaining in the Mates
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classified here as having a legal dght to bargain collectively, would be carcgorized as only
“permissible” by NCTQ.

A separate issue involves barriers put in place in some states to prevent union organizing or to make
it more difficulr. This report Jooks only ar the legality of collective bargaining, wage negotiation, and
seriking: there are many other issues surrounding public-sector employees® ability o negotiate and
organize rthat are affected by state and local regulations that ase not discussed here. For example,
carlier we mentioned specific cases of Idaho, Teanessee, and Wisconsin. In addition, same states are
applying “right-to-work” laws specifically 1o public employees as well (Alabama, Florida, 1dahe,
Iowa, Kansas, Michigan, Nebraska, Nevada, North Dakota, Oklahoma, South Dakota, Tennessee,
and Uiah).

In some cases, employee associations represent the interests of employees even when collective
bargaining is llegal. For example the Fraternal Order of Police (FOP) has “lodges™ in all states,
including Virginia, North Carolina, and South Carolina where collective batgaining 1s prohibited.
While the FOP is the umbrella for many bargaining units in states that allow collective bargaining, in
states where collective bargaining is Hlegal, the organization provides other services (that a union
might} without being able 1o represent police officers in negotiations over employment conditions,
Similar assoctations exist for teachers and frefighrers in other stares The presence of a “union” is
not indicative of collective bargaining dghts in these localities. These non-union employee
associations may negotizte on behalf of workers in some circumstances where formal collective

bargaining is dlegal.

While about one third of all state-and-local public-sector workers fall under the three main
categories discussed above — firefighters, police. and reachers — over 11 million employees work in
ather state- and local government jobs. There are fewer clear statutes that cover these other publie-
sector workers. Some states are like Vermont, which has both a Stare Employees Labor Relatons
Actand a Vermont Mumcipal Labor Relations Act that govern public emplovees and their collective
bargaining from the state level, North Caroling, Sourh Caroling, and Virginia have state laws that ban
2l colicetive bargaining. In others, such as Arizona, the fegality of collective bargaining is determined

for other public-sector workers through a range of exccutive orders, stare law, and case law.

Regulation of Fudlie Scotor Collective Bavgaining in the States 10
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Appendix B

Office of Navajo Labor Relations

Collective Bargaining Regulations
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Pursuant to its authority under 2 N.T.C., Section 604 {b) (1) to adopt regulations for the
enforcement and implementation of the labor laws and policies of the Navajo Nation, the
Human Services Committee of the Navajo Nation Council adopts the following regulation
implementing Section 6 of the Navajo Tribal Code, to provide rules and enforcement
procedures to permit collective bargaining for employees of the Navajo Nation, its agencies or
enterprises:

Section 1 PURPOSE

The purpose of these regulations is to implement Section 6 of the Navajo Preference in
Employment Act, Title 15, Chapter 7 with respect to the employees of the Navajo Nation, its
agencies and enterprises. Like the Act, the goal of these regulations is to promote harmonious
and cooperative relations between the Navajo Nation, its agencies and enterprises and Navajo
Nation employees through collective bargaining.

Section 2 DEFINITIONS

For the purposes of this regulation - -

a. Confidential employee means an employee who acts in a confidential capacity with
respect to a supervisor or management official who formulates or implements
management policies in the field of labor-management relations,

b. Labor organization means an organization which seeks to represent employees for
purposes of collective bargaining and in otherwise conferring with public employers on
matters pertaining to employment relations.

¢. Management official means an employee in a job position that requires the employees
to formulate or determine the policies of the public employer.

d. Navaio Nation employees means an employee of the Navajo Nation, as well as
employees political subdivisions, agencies, enterprises, educational institutions and
other entities created by the Navajo Nation, but does not include managers, supervisors
or confidential employees.

e. Office or ONLR means the Office of Navajo Labor Relations.

f.  Public emplover means the Navajo Nation, as well as its political subdivisions, agencies,
enterprises, educational institutions and other entities created by the Navajo Nation.
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g Supervisor means an employee who spends a preponderance of his or her work time
exercising the authority to hire, direct, assign, promote, reward, transfer, furiough,
layoff, recall, suspend, discipline, or remove employees, or adjusting their grievances;
however, the exercise of this authority must not merely be routine or clerical in nature,
but shall require the exercise of independent judgment.

Section 3 RIGHT 7O ORGANIZE AND BARGAIN COLLECTIVELY

a. Pursuant to Section 6 of the Navajo Preference in Employment Act, Navajo nation
employees have the right to organize and bargain collectively, but do not have the right
to strike or picket. Navajo Nation employees shall have the right to form, join or assist
any labor organization for the purpose of collective bargaining without interference,
restraint or coercion by a public employer or any other person.

b. Management of public employers shall maintain neutrality with regard to organizing
efforts of employees, and therefore shall make no statements or expressions that
threaten reprisal or promise benefits in connection with the exercise of rights
guaranteed under Section 6 of the Navajo Preference in Employment Act.
Management’s obligation to remain neutral does not prevent expressions or statements
that - -

{i} Publicize the fact of a representational election, and encourage employees to
exercise their right to vote in such an election;

{if) Correct the record with regard to any false or misleading statement made by any
person; or

{iit) inform employees of the Navajo Nation's policy relating to labor-management
relations and representation by labor organizations.

Section 4 PROHIBITED EMPLOYER PRACTICES

No public employer, or representative of a public employer, shall - -

a. Interfere with, restrain or coerce any Navajo Nation employee in the exercise of rights
under Section 6 of the Navajo Preference in Employment Act;

b. Discriminate against a Navajo nation employee with hiring or tenure of employment, or
any term or condition of employment, to discourage or encourage membership in any
labor organization, however, it shall not be a violation of these regulations for a public
employer to make an agreement with a labor organization to require membership in the
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labor organization as a condition of employment on or after the fifth day following
employment;

Dominate or interfere with the formation or administration of any labor organization;

Refuse to bargain collectively and in good faith with labor organizations certified
pursuant to Section 6 of these regulations;

Discharge or otherwise discriminate against any Navajo Nation employee because the
employee has filed charges or given testimony in connection with a proceeding under

these regulations; or

Refuse or fail to comply with any collective bargaining agreement,

Section 5 EXCLUSIVE BARGAINING AGENT

A labor organization selected for the purposes of collective bargaining by the majority of

the employees in an appropriate bargaining unit, and certified pursuant to Section 6 of these
regulations, shall be the exclusive representative of all the employees in such unit for the
purposes of collective bargaining in respect to rates of pay or other terms and conditions of
employment.

Section 6 CERTIFICATION

a. A labor organization seeking certification as the bargaining representative shall submit a

petition for certification to ONLR. The petition either shall be signed by current
employees in the bargaining unit, or shall be accompanied by authorization cards signed
by employees in the bargaining unit.

{i} Upon receiving a petition for certification, ONLR shall determine the appropriateness
of the bargaining unit within 10 days of the filing of the position.

(i1} if the bargaining unit identified in the position is appropriate, ONLR shall ascertain
the number of employees in the bargaining unit at the time the petition was made and
shall determine the number of employees who have selected the labor organization as
their representative at the time of the application.

(iii} If ONLR determines that more than 55% of the employees in the bargaining unit
have selected the labor organization as their representative at the time the position is
filed, ONLR shall certify the labor organization as the exclusive bargaining agent of the
employees without an election.
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{iv) If ONLR determines that not less than 35% and not more than 55% of the employees
in the bargaining unit have selected the labor organization as their representative at the
time the petition is filed, ONLR shall conduct a representation vote among the
employees in the bargaining unit no later than 45 days following the filing of the
petition. Notice of the election shall be posted at the public employer’s facitity.

{v} Other labor organizations submitting petitions with the signatures of more than 20
percent of the employees in the bargaining unit also shall be included on the ballot.

(vi) The labor organization(s) on the baliot shall be supplied with a complete list of
current employees in the proposed bargaining unit a reasonable time prior to the
representation vote. In elections where only one labor organization is listed on the
ballot, ONLR shall certify the labor organization as the exclusive bargaining agent of the
employees if more than 50% of the employees vote in favor of representation by the
labor organization. Where more than one labor organization is included on the ballot, a
labor organization receiving a plurality of votes shall be certified as the exclusive
bargaining agent.

Section 7 IMPASSE RESOLUTION

a.

if a public employer and labor organization are unable to reach collective agreement
following good faith bargaining, either side may request that Chief Justice of the Navajo
Nation to designate an impartial mediator to the negotiations, or the parties may
themselves designate a mutually-acceptable mediator. The cost of mediator's expenses
and fees shall be paid equally by the parties.

The mediator shall provide services to the parties until either the parties reach
agreement, the mediator believes that mediation services are no longer helpful, or sixty
days have passed since the mediator was appointed, whichever occurs first.

if the services of the mediator cease without the parties reaching agreement, either
party may declare an impasse. The parties shall meet and exchange final offers. If no
agreement can be reached, either party may request that the negotiation be resolved
through interest arbitration. If the parties are unable to designate a mutually-agreeable
arbitrator, either party may request that Chief justice of the Navajo nation designate the
arbitrator, who shall be an impartial pursuant to this section. The cost of the arbitrator’s
expenses and fees shall be paid equally by the parties.

Unless the parties mutually agree to other arbitration procedures, the arbitrator shall
decide between the final offers made by the parties.
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Section 8 DECERTIFICATION OF BARGAINING AGENT

a. Upon the filing with ONLR of a petition signed by 35 percent or more of the public
employees in a bargaining unit seeking the decertification of a certified bargaining
agent, ONLR shall conduct a secret ballot election to determine whether the certified
bargaining agent continues to enjoy the support of a majority of employees
participating in an election.

b. A petition for decertification of a certified bargaining agent shall not be considered
timely - -

(i} during the first 12 months following the certification of the bargaining agent; or

{ii) when there is a collective bargaining agreement, except that a request for a
decertification election may be made no earlier than 180 days and no later than 60 days
prior to the end of the agreement; provided, however, than a request for an election
may be filed at any time after the expiration of the third year of a collective bargaining
agreement.

Section 10 MONITORING AND ENFORCEMENT

Monitoring and enforcement of these regulations shail be pursuant to the provisions of
Section 10 of the Navajo Preference in Employment Act.
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Appendix C
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Moedel Tribal Labor Relations Ordinance

Addendum B

In compliance with Section 10.7 of the Compact, the Tribe agrees to adopt an ordinance
identical to the Model Tribal Labor Relations Ordinance attached hereto, and to notify the
State of that adoption no later than October 12, 1999. If such notice has not been received
by the State by October 13, 1999, this Compact shall be null and void. Failure of the
Tribe to maintain the Ordinance in effect during the term of this Compact shall constitute
a material breach entitling the State to terminate this Compact. No amendment of the
Ordinance shall be effective unless approved by the State.

Moedel Tribal Labor Relations Ordinance

Section 1: Threshold of applicability

(a) Any tribe with 250 or more persons employed in a tribal casino and related facility
shall adopt this Tribal Labor Relations Ordinance (TLRO or Ordinance). For purposes of
this Ordinance, a “tribal casino™ is one in which class Il gaming is conducted pursuant to
the tribal-state compact. A “related facility” is one for which the only significant purpose
is to facilitate patronage of the class 11T gaming operations.

(b) Any tribe which does not operate such a tribal casino as of September 10, 1999, but
which subsequently opens a tribal casino, may delay adoption of this ordinance until one
year from the date the number of employees in the tribal casino or related facility as
defined in 1(a) above exceeds 250.

(c) Upon the request of a labor union, the Tribal Gaming Commission shall certify the
number of employees in a tribal casino or other related facility as defined in 1(a) above.
Either party may dispute the certification of the Tribal Gaming Commission to the Tribal
Labor Panel.

Section 2: Definition of Eligible Employees

(a) The provisions of this ordinance shall apply to any person (hereinafter “Eligible
Employee™) who is employed within a tribal casino in which Class IIl gaming is
conducted pursuant to a tribal-state compact or other related facility, the only significant
purpose of which is to facilitate patronage of the Class IiI gaming operations, except for
any of the following:
(1) any employee who is a supervisor, defined as any individual having authority,
in the interest of the tribe and/or employer, to hire, transfer, suspend, lay off,
recall, promote, discharge, assign, reward, or discipline other employees, or
responsibility to direct them or to adjust their grievances, or effectively to
recommend such action, if in connection with the foregoing the exercise of such
authority is not of a merely routine or clerical nature, but requires the use of
independent judgment;

(2) any employee of the Tribal Gaming Commission;

(3) any employee of the security or surveillance department, other than those who
are responsible for the technical repair and maintenance of equipment;
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(4) any cash operations employee who is a “cage” employee or money counter; or

(5) any dealer.
Section 3: Non-interference with regulatory or security activities

Operation of this Ordinance shall not interfere in any way with the duty of the Tribal
Gaming Commission to regulate the gaming operation in accordance with the Tribe’s
National Indian Gaming Commission-approved gaming ordinance. Furthermore, the
exercise of rights hereunder shall in no way interfere with the tribal casino’s
surveillance/security systems, or any other internal controls system designed to protect
the integrity of the Tribe’s gaming operations. The Tribal Gaming Commission is
specifically excluded from the definition of tribe and its agents.

Section 4: Eligible Employees free to engage in or refrain from concerted activity

Eligible Employees shall have the right to self-organization, to form, to join, or assist
employee organizations, to bargain collectively through representatives of their own
choosing, to engage in other concerted activities for the purpose of collective bargaining
or other mutual aid or protection, and shall also have the right to refrain from any or all
such activities.

Section 5: Unfair labor practices for the Tribe
1t shall be an unfair labor practice for the tribe and/or employer or their agents:

(1) to interfere with, restrain or coerce Eligible Employees in the exercise of the
rights guaranteed herein;

(2) to dominate or interfere with the formation or administration of any labor
organization or contribute financial or other support to it, but this does not restrict
the tribe and/or employer and a certified union from agreeing to union security or
dues check off;

(3) to discharge or otherwise discriminate against an Eligible Employee because
s/he has filed charges or given testimony under this Ordinance;

(4) to refuse to bargain collectively with the representatives of Eligible
Employees.

Section 6: Unfair labor practices for the union
1t shall be an unfair labor practice for a labor organization or its agents:

(1) to interfere, restrain or coerce Eligible Employees in the exercise of the rights
guaranteed herein;

(2) to engage in, or to induce or encourage any individual employed by any
person engaged in commerce or in an industry affecting commerce to engage in, a
strike or a primary or secondary boycott or a refusal in the course of his
employment to use, manufacture, process, transport or otherwise handle or work
on any goods, articles, materials, or commodities or to perform any services; or to
threaten, coerce, or restrain any person engaged in commerce or in an industry
affecting commerce or other terms and conditions of employment. This section
does not apply to section 1 1;
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(3) to force or require the tribe and/or employer to recognize or bargain with a
particular labor organization as the representative of Eligible Employees if
another labor organization has been certified as the representative of such Eligible
Employees under the provisions of this TLRO;

(4) to refuse to bargain collectively with the tribe and/or employer, provided it is
the representative of Eligible Employees subject to the provisions herein;

(5) to attempt to influence the outcome of a tribal governmental election,
provided, however, that this section does not apply to tribal members.

Section 7: Tribe and union right to free speech

The tribe’s and union’s expression of any view, argument or opinion or the dissemination
thereof, whether in written, printed, graphic or visual form, shall not constitute or be
evidence of interference with, restraint, or coercion if such expression contains no threat
of reprisal or force or promise of benefit,

Section 8: Access to Eligible Employees

(a) Access shall be granted to the union for the purposes of organizing Eligible
Employees, provided that such organizing activity shall not interfere with patronage of
the casino or related facility or with the normal work routine of the Eligible Employees
and shall be done on non-work time in non-work areas that are designated as employee
break rooms or locker rooms that are not open to the public. The Tribe may require the
union and or union organizers to be subject to the same licensing rules applied to
individuals or entities with similar levels of access to the casino or related facility,
provided that such licensing shall not be unreasonable, discriminatory, or designed to
impede access.

(b) The Tribe, in its discretion, may also designate additional voluntary access to the
Union in such areas as employee parking lots and non-Casino facilities located on tribal
lands.

{c) In determining whether organizing activities potentially interfere with normal tribal
work routines, the union’s activities shall not be permitted if the Tribal Labor Panel
determines that they compromise the operation of the casino:

(1) security and surveillance systems throughout the casino, and reservation;
(2) access limitations designed to ensure security,
(3) internal controls designed to ensure security;

(4) other systems designed to protect the integrity of the tribe’s gaming
operations, tribal property and/or safety of casino personnel, patrons, employees
or tribal members, residents, guests or invitees.

(d) The tribe shall provide to the union, upon a thirty percent (30%) showing of interest
to the Tribal Labor Panel, an election eligibility list containing the full first and last name
of the Eligible Employees within the sought after bargaining unit and the Eligible
Employees’ last known address within ten (10) working days. Nothing herein shall
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preciude a tribe from voluntarily providing an election eligibility list at an earlier point of
a union organizing campaign.

(e) The tribe agrees to facilitate the dissemination of information from the union to
Eligible Employees at the tribal casino by allowing posters, lcaflets and other written
materials to be posted in non-public employee break areas where the tribe already posts
announcements pertaining to Eligible Employees. Actual posting of such posters, notices,
and other materials shall be by employees desiring to post such materials.

Section 9: Indian preference explicitly permitted

Nothing herein shall preclude the tribe from giving Indian preference in employment,
promotion, seniority, lay-offs or retention to members of any federally recognized Indian
tribe or shall in any way affect the tribe’s right to follow tribal law, ordinances, personnel
policies or the tribe’s customs or traditions regarding Indian preference in employment,
promotion, seniority, lay-offs or retention, Moreover, in the event of a conflict between
tribal law, tribal ordinance or the tribe’s customs and traditions regarding Indian
preference and this Ordinance, the tribal law, tribal ordinance, or the tribe’s customs and
traditions shall govern.

Section 10: Secret ballot elections required

(a) Dated and signed authorized cards from thirty percent (30%) or more of the Eligible
Employees within the bargaining unit verified by the elections officer will result in a
secret ballot election to be held within 30 days from presentation to the elections officer.

(b) The election shall be conducted by the election officer. The election officer shall be a
member of the Tribal Labor Panel chosen pursuant to the dispute resolution provisions
herein, All questions concerning representation of the tribe and/or Employer’s Eligible
Employees by a labor organization shall be resolved by the election officer. The election
officer shall be chosen upon notification by the labor organization to the tribe of its
intention to present authorization cards, and the same election officer shall preside
thereafier for all proceedings under the request for recognition; provided, however, that if
the election officer resigns, dies, or is incapacitated for any other reason from performing
the functions of this office, a substitute election officer shall be selected in accordance
with the dispute resolution provisions herein.

(c) The election officer shall certify the labor organization as the exclusive collective
bargaining representative of a unit of employees if the labor organization has received the
majority of votes by Eligible Employees voting in a secret ballot election that the election
officer determines to have been conducted fairly. If the election officer determines that
the election was conducted unfairly due to misconduct by the tribe and/or employer or
union, the election officer may order a re-run election. If the election officer determines
that there was the commission of serious Unfair Labor Practices by the tribe that interfere
with the election process and preclude the holding of a fair election, and the labor
organization is able to demonstrate that it had the support of a majority of the employees
in the unit at any point before or during the course of the tribe’s misconduct, the election
officer shall certify the labor organization.
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{d) The tribe or the union may appeal any decision rendered after the date of the election
by the election officer to a three (3) member panel of the Tribal Labor Panel mutually
chosen by both parties.

(e} A union which loses an election and has exhausted all dispute remedies related to the
eclection may not invoke any provisions of this labor ordinance at that particular casino or
related facility until one year after the election was lost.

Section 11: Collective bargaining impasse

Upon recognition, the tribe and the union will negotiate in good faith for a collective
bargaining agreement covering bargaining unit employees represented by the union. If
collective bargaining negotiations result in impasse, and the matter has not been resolved
by the tribal forum procedures set forth in Section 13(b) governing resolution of impasse
within sixty (60) working days or such other time as mutually agreed to by the parties,
the union shall have the right to strike. Strike-related picketing shall not be conducted on
Indian lands as defined in 25 U.S.C. § 2703(4).

Section 12: Decertification of bargaining agent

{a) The filing of a petition signed by thirty percent (30%) or more of the Eligible
Employees in a bargaining unit seeking the decertification of a certified union, will result
in a secret ballot election to be held 30 days from the presentation of the petition.

(b} The election shall be conducted by an election officer. The election officer shall be a
member of the Tribal Labor Panel chosen pursuant to the dispute resolution provisions
herein. All questions concerning the decertification of the union shall be resolved by an
election officer. The election officer shall be chosen upon notification to the tribe and the
union of the intent of the employees to present a decertification petition, and the same
election officer shall preside thereafier for all proceedings under the request for
decertification; provided however that if the election officer resigns, dies or is
incapacitated for any other reason from performing the functions of this office, a
substitute election officer shall be selected in accordance with the dispute resolution
provisions herein.

(¢} The election officer shall order the labor organization decertified as the exclusive
collective bargaining representative if a majority of the employees voting in a secret
ballot election that the election officer determines to have been conducted fairly vote to
decertify the labor organization. If the election officer determines that the election was
conducted unfairly due to misconduct by the tribe and/or employer or the union the
election officer may order a re-run election or dismiss the decertification petition.

(d) A decertification proceeding may not begin until one (1) year after the certification of
a labor union if there is no collective bargaining agreement. Where there is a collective
bargaining agreement, a decertification petition may only be filed no more than 90 days
and no less than 60 days prior to the expiration of a collective bargaining agreement. A
decertification petition may be filed anytime after the expiration of a collective
bargaining agreement.

{e) The tribe or the union may appeal any decision rendered after the date of the election
by the election officer to a three (3) member panel of the Tribal Labor Panel mutually
chosen by both parties.
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Section 13: Binding dispute resolution mechanism

(a) All issues shall be resolved exclusively through the binding dispute resolution
mechanisms herein, with the exception of a collective bargaining impasse, which shall
only go through the first level of binding dispute resolution.

(b) The first level of binding dispute resolution for all matters related to organizing,
election procedures, alleged unfair labor practices, and discharge of Eligible Employees
shall be an appeal to a designated tribal forum such as a Tribal Council, Business
Committee, or Grievance Board. The parties agree to pursue in good faith the expeditious
resolution of these matters within strict time limits. The time limits may not be extended
without the agreement of both parties. In the absence of a mutually satisfactory
resolution, either party may proceed to the independent binding dispute resolution set
forth below. The agreed upon time limits are set forth as follows:

(1) All matters related to organizing, election procedures and alleged unfair labor
practices prior to the union becoming certified as the collective bargaining
representative of bargaining unit employees, shall be resolved by the designated
tribal forum within thirty (30) working days.

(2) All matters after the union has become certified as the collective bargaining
representative and relate specifically to impasse during negotiations, shall be
resolved by the designated tribal forum within sixty (60) working days;

(¢) The second level of binding dispute resolution shall be a resolution by the Tribal
Labor Panel, consisting of ten (10} arbitrators appointed by mutual selection of the parties
which panel shall serve all tribes that have adopted this ordinance. The Tribal Labor
Panel shall have authority to hire staff and take other actions necessary to conduct
elections, determine units, determine scope of negotiations, hold hearings, subpoena
witnesses, take testimony, and conduct all other activities needed to fulfill its obligations
under this Tribal Labor Relations Ordinance.

(1) Each member of the Tribal Labor Panel shall have relevant experience in
federal labor law and/or federal Indian law with preference given to those with
experience in both. Names of individuals may be provided by such sources as, but
not limited to, Indian Dispute Services, Federal Mediation and Conciliation
Service, and the American Academy of Arbitrators.

(2) Unless either party objects, one arbitrator from the Tribal Labor Panel will
render a binding decision on the dispute under the Ordinance. If either party
objects, the dispute will be decided by a three (3) member panel of the Tribal
Labor Panel, which will render a binding decision. In the event there is one
arbitrator, five (5) Tribal Labor Panel names shall be submitted to the parties and
each party may strike no more than two (2) names. In the event there is a three (3)
member panel, seven (7) TLP names shall be submitted to the parties and each
party may strike no more than two (2) names. A coin toss shall determine which
party may strike the first name. The arbitrator will generally follow the American
Arbitration Association’s procedural rules relating to labor dispute resolution. The
arbitrator or panel must render a written, binding decision that complies in all
respects with the provisions of this Ordinance.
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(d) Under the third level of binding dispute resolution, either party may seek a motion to
compel arbitration or a motion to confirm an arbitration award in Tribal Court, which
may be appealed to federal court. If the Tribal Court does not render its decision within
90 days, or in the event there is no Tribal Court, the matter may proceed directly to
federal court. In the event the federal court declines jurisdiction, the tribe agrees to a
limited waiver of its sovereign immunity for the sole purpose of compelling arbitration or
confirming an arbitration award issued pursuant to the Ordinance in the appropriate state
superior court. The parties are free to put at issue whether or not the arbitration award
exceeds the authority of the Tribal Labor Panel.
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Appendix D

California Research Bureau

California Tribal-State Gambling Compacts
1999-2006

Labor Standards
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LABOR STANDARDS

RATIFIED COMPACTS
1999 Tribal-State Compact

s The tribe agrees to adopt standards no less stringent than federal workplace and
occupational health and safety standards. The state may inspect for compliance
unless a federal agency regularly inspects for compliance with the federal standards.
Violations of the applicable standards are violations of the compact.

» The tribe agrees to adopt and comply with state and federal anti-discrimination laws.
However the tribe may provide employment preference to Native Americans.

¢ The tribe may create its own workers compensation system provided there is
speeified coverage including the right to notice, an independent medical examination,
a hearing before an independent tribunal, a means of enforcement, and benefits
comparable to those afforded under state law. Independent contractors doing
business with the tribe must comply with state workers’ compensation laws.

» The tribe agrees to participare in state unemployment compensation and disability
programs for employees of the gaming facility, and consents 1o the jurisdiction of’
state agencies and courts charged with enforcement.

Model Tribal Labor Relations Ordinance (Optional Addendum B)

The 1999 tribal-state compact requires a tribe to adopt an agreement or other procedure
acceptable to the state for addressing the organization and representational rights of Class
I gaming employees and employees in related enterprises, or the compact is null and
void. Attached to the compact, as “Optional Addendum B” is a Model Tribal Labor
Relations Ordinance. Tribes with 250 or more casino-related employees are required to
adopt an identical ordinance. (The tribal ordinances were reviewed for conformity by the
governor's legal affairs advisor.)

¢ Under the Model Tribal Labor Relutions Ordinance (*Ordinance™), employees
have the right to engage in employee organizations, bargain collectively, and join
in concerted activities for the purpose of collective bargaining. The Ordinance
defines unfair labor practices on the part of a tribe or a union, guarantees the right
to free speech, and provides for union access to employees for bargaining
purposes. (Excluded employees include supervisors, employees of the inbal
gaming commission, employees of the security or surveillance departments, cash
operations employees or any dealer.)

California Research Bureau, California State Library 33
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Key Issues: Certification of union representation and dispute resolution

¢ Upon a showing of interest by 30 percent of the applicable employees, the tribe is
to provide the union an election eligibility list of employee names and addresses.
A secret ballot is to follow. An clections officer chosen by the tribe is to verify
the authorization cards and conduct the election. If the labor organization
receives a majority of votes, the election officer is to certify it as the exclusive
collective bargaining representative for the unit of employees. Decisions may be
appealed to a tribal labor panel.

»  The Ordinance establishgs procedures to address an impasse in collective
bargaining, including the union’s right to strike outside of Indian lands, and to
decertify a certified union, It also creates three levels of binding dispute
resolution mechanisms, beginning with a tribal forum, followed by an arbitration
panel, and {inally wibal court and federal court. Collective bargaining impasses
may only proceed to the first level of binding dispute resolution, in which a
designated tribal forum makes the decision.

2003 Tribal-State Compacts

The three new compacts negotiated by Governor Davis in 2003 are similar to the 1999
tribal-state compact. They were with the Torres-Martinez Desert Cahuilla Indians, the La
Posta Band of Mission Indians and the Santa Ysabcl Band of Dieguefio Indians.

e No apparent change from the 1999 compact’s Model Tribal Labor Relations
Ordinance.

2004 Tribal-State Compacts

Govemnor Schwarzenegger signed new compacts with three tribes (the Coyote Valley
Band of Pomo Indians, the Fort Mojave Indian Tribe and the Lytton Rancheria). The
Lytton compact was not ratified by the legislature; the Coyote Valley and Fort Mojave
compacts were ratified. The govemor also negotiated amended 1999 compacts with seven
tribes, all of which were ratified. Key changes are surmmarized below.

Coyote Valley Band of Pomo Indians and Fort Mojave Indian Tribe

s The tribes agree to adopt and comply with federal and state workplace and
occupational health and safety standards. State inspectors may assess compliance
uniess regular inspections are made by a federal agency with the federal standards,
Violations of the applicable standards are violations of the compact and may be the
basis to prohibit employee entry into the gaming facility.

« The tribes agree to participate in the state’s workers’ compensation program for
employces of the gaming facility and consent to the jurisdiction of the Worker’s
Compensation Appeals Board and state courts for purposes of enforcement. The
tribes also agree to participate in the state unemployment compensation benefits

34 Califormia Research Bureau, California State Library
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program and withhold the appropriate taxes, and consent to state agency jurisdiction
and the jurisdiction of state courts for enforcement.

Model labor velations ordinance

The tribes agree to repeal their existing tribal labor relations ordinances and adopt the
labor relations ordinance appended to the compact, which differs in important respects
from the mode] ordinance appended to the 1999 and 2003 compacts.

¢ As in the 1999 compact, a labor organization is granted access in order to organize
eligible employees in non-work areas on non-work time. The tribe agrees to provide
the labor organization with a list of eligible employces and their last known addresses
upon a showing of interest from 30 percent of the employees. The tribe also agrees to
facilitate the dissemination of information from the labor organization to eligible
employees.

Key Issues: union certification and dispute resolution

o “Card check nentralify”--A new Section 7 on “tribe and union neutrality” provides
that if a labor organization offers in writing to not engage in strikes or disparage the
tribe, and to resolve all issues through binding disputc mechanisms, the tribe agrees to
recognize and certify the labor organization if it provides dated and signed
authorization cards from at least 50 percent plus one of the eligible employees
without a formal election. The tribe agrees to not express any opposition to that labor
organization or preference for another labor organization.

« If a labor organization agrees to accept the conditions specified for “tribe and union
neutrality” in Section 7(a), the labor organization is deemed to have accepted the
entire Ordinance and waives any right to file any form of action or proceeding with
the National Labor Relations Board.”

e I a labor organization has agreed in writing to accept the conditions for “tribe and
union neutrality” specified in Section 7(a), and the union engages in a strike, boycout
or other economic activity, the tribe may withdraw from its obligation to resolve the
impasse through a binding dispute mechanism. If the labor organization has not
agreed to the conditions in Section 7(a), it may engage in a strike in the event the
impasse is not solved through binding dispute resolution mechanisms.

e The model ordinance creates three levels of binding dispute resolution mechanisms in
the event of an impasse: first, a designated tribal forum, and second, a Tribal Labor
Panel composed of arbitrators. The panel is to serve all the tribes that have adopted
this ordinance and its decisions are binding. Finally, either party may seek 1o compel

* The National Labor Relations Board has asserted jurisdiction over Jabor relations in tribal casinos, finding
in & 2004 Decision and Order that operating a commercial business such as a casino *...1s not an
expression of sovereignty in the same way that running a tribal eourt system is.” The San Manue] Band of
Mission Indians has appealed the decision to the U.S. Supreme Court. See Charlene Wear Simmons,
Gambling in the Golden State, Califormia Research Burean, May 2006, pp. 76-77 for & brief discussion of
this issue.

California Research Bureau, California State Library 35
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arbitration or confirm an arbitration award in Tribal Court, and the decision may be
appealed to federal court, Unlike the 1999 compacr, a collective bargaining impasse
may proceed through all levels of dispute resolution, not just the first level.

The model ordinance specifies factors for an arbitrator to consider if collective
bargaining negotiations result in an impasse. These include wages, hours and other
terms and conditions of employment at other Indian gaming operations in Mendocino
County, the cost of living, regional and local markel conditions, the tribe’s financial
capacity (if the issues is raised by the tribe), the size and type of casino or related
facility, and the competitive nature of the business environment,

Rumsey Band of Wintun Indians--amended 1999 compact

The section on labor relations in the 1999 compact is repealed, replaced by the tribe’s
labor relations ordinance since the tribe has recognized a union as the exclusive
collective bargaining representative for its employees and entered into a collective
bargaining agreement. As in the Coyote Valley compact, the tribe agrees to adopt
and comply with federal and state workplace and occupational health and safety
standards.

Buena Vista Rancheria of Me-Wuk Indians of California, Ewiiaapaayp Band of
Kumeyaay Indians, Pauma Band of Luiseno Mission Indians of the Pauma &
Yuima Reservation, United Auburn Community —amended 1999 compacts

Within 30 days of the cffective date of the amendment, the tribes are to amend their
labor relations ordinances (described in the 1999 wibal-state compact) to incorporate
a revised tribal labor relations ordinance similar to the ordinance described in the
Coyote Valley compact, including card check neutrality. The local labor market is to
be considered in case of an impasse. Buena Vista and Ewilaapaayp agree to adopt
and comply with federal and state workplace and occupational health and safety
standards.

Viejas Band of Kumeyaay Indians—amended 1999 compact

Since the tribe entered into a collective bargaining agreement with a labor
organization before the enactment of 1ts tribal labor relations ordinance, and that
agreement has since been renewed, no change in the ordinance is necessary (o address
employee rights. The tribe agrees (0 adopt and comply with federal and state
workplace and occupational health and safety standards.

Pala Band of Mission Indians—amended 1999 compact

The tribe has entered into a Memorandum of Understanding with a labor union
providing for employer neutrality, arbitrator-verified authorizations that a majority of
eligible employees have authorized the union, a no strike clause and binding
arbitration. The tribe has recognized the union as its exclusive bargaining
representative. For this reason, the parties agree that no change in the tribal labor
relations ordinance 1s necessary. The tribe agrees to adopt and comply with federal
and state workplace and occupational health and safery standards,

36
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2006 Tribal-State Compact

The govemor negotiated an amended 1999 tribal-state compact with the Quechan Tribe
in 2005. The amended compact was ratified by the legislature in August 2006 and signed
by the governor on September 28, 2006.

Quechan Tribe of the Fort Yuma Indian Reservation—amended 1999 compact

e The tribe agrees to adopt and comply with federal and state workplace and
accupational health and safety standards and consents to the state’s jurisdiction o
inspect and enforce those standards.

¢ The model labor relations ordinance is similar to that in the 1999 wribal-state compact,
with some changes. These include deletion of the provision that tribal law,
ordinances, customns, and traditions prevail over the model labor relations ordinance
in the event of conflict. The provison that strike-related picketing shall notbe
conducted on Indian lands is also deleted,

« Notably, this compact does not provide for card check neutrality. The selection of a
collective bargaining agency is by secret ballot in an election conducted by the tribe.

UNRATIFIED COMPACTS
2004 Unratified Tribal-State Compact
Lytron Rancheria of California

+ The tribe agrees to withhold earnings of persons employed at the gaming facility to
comply with child and spousal support orders.

« The initial provisions of the model labor relations ordinance are somewhat similar to
those in the Coyote Valley tribal-state compact. A major difference is the lack of
“card check neutrality,” The union is not afforded the option of presenting
authorization cards signed by 50 percent of the eligible employees, requiring the tribe
to enter into an agreement to certify and authorize the union as the employees’
bargaining agent without a secret ballot. The provisions of the 1999 ribal-state
compact requiring a secret ballot election apply, although the tribe and the union may
agree to a different arrangement.

« Provisions regarding dispute resolution mechanisms and requiring binding arbitration
are similar to those in the Coyote Valley fribal-state compact.

2008 Unratified Tribal-State Compacts
In 2003, Governor Schwarzencgger negotiated new tribal-state compacts with the Yurok

Tribe of the Yurok Reservation, the Big Lagoon Rancheria and the Los Coyotes Band of
Cahuilla and Cupefio Indians that were not ratified by the legislature,

California Research Burcau, California State Library 37
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Yurok Tribe of the Yurok Reservation

e The model labor relations ordinance appended to the compact (Exhibit B) is similar to
that in the Lytton Rancheria compact and, as in other 1999 compacts, the tribe agrees
1o adopt it. There is no provision for “card check neutrality” as in six of the 2004
compacts. The union is not afforded the option of presenting authorization cards
signed by 50 percent of the eligible employees, thereby requiring the tribe lo enter
into an agreement to certify and authorize the union as the employees’ collective
bargaining agent, Instead the provisions of the 1999 compact requiring a secret ballot
election apply, although the tribe and the union may agree to a different arrangement.

¢ Anemployment preference for members of the tribe is not explicitly stated as in the
previous compacts.

Los Coyotes Band of Cahuilla and Cupefio Indians and the Big Lagoon Rancheria

» The tribes agree 1o adopt and comply with federal and state workplace and
occupational health and safety standards, allow inspection by state inspectors, and
consent 1o the jurisdiction of state enforcement agencies including the Division of
Oceupational Safety and Health, the Occupational Safety and Health Standards Board
and the Qccupational Safety and Health Appeals Board, and of state courts.

« The tribes may elect to finance their liability for unemployment compensation
benefits, instead of participating in the California Unemployment Fund, by any
method specified in California Unemployment Insurance Code § 803.

« The tribes agree 1o participate in the state’s workers’ compensation program.

s The tribes agree 1o adopt the Modcl Tribal Labor Relations Ordinance appended to
the compact. This mode! ordinance contains a section on “Tribe and union
neutrality” similar to that in the Coyote Valley compact.

o Card check neutrality: 1f a labor organization offers in writing to not engage in
strikes or disparage the tribe, and to resolve all issues through binding dispute
mechanisms, the tribes agree to recognize and certify the labor organization if it
provides dated and signed authorization cards from at least 50 percent plus one of the
cligible employees, without a formal election.

s Although similar in other respects to the Coyote Valley tribal-state compact, the
appended model labor rejations ordinance does not explicitly mention the union’s
right to strike, providing instead that the tribe and labor organization will negotiate in
good faith for a collective bargaining agreement.

2006 Unratified Tribal-State Compacls

In August 2006, the governor submitted six tribal-state conspacts to the legislature for
ratification. An amended compact with the Quechan Tribe of the Fort Yurna
Reservation, which had been negotiated in 2005, was ratified. Five newly negotiated
amended 1999 compacts were not ratified. These were with the Morongo Band of
Mission Indians, the Pechanga Band of Luisefio Indians, the $an Manuel Band of

38 California Research Bureau, California State Library
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Mission Indians, the Agua Caliente Band of Cahuilla Indians, and the Sycuan Band of the
Kumeyaay Nation.

Morongo Band of Mission Indians, Pechanga Band of Luisefio Indians, Agua
Caliente Band of Cahuilla Indians, San Manuel Band of Mission Indians, Sycuan
Band of the Kumeyaay Nation—amended 1999 compacts

‘¢ The tribes agree to comply with standards no less stringent than those in the federal
Fair Labor Standards Act and implementing regulations.

« The tribes agree to participate in the state’s workers’ corapensation program for their
employees and to ensure that independent contractors doing business with the tribe
comply with state workers’ compensation laws. Alternatively, the tribe may establish
its own system of insuring gaming facility employees’ work-related injuries, with
specified standards.

o The Model Tribal Labor Relations Ordinance appended to the 1999 wibal-state
compact remains in force. Notably, it does not contain the provision for card check
neutrality found in eight of the 2004 -2005 compacts (six of which have been
ratified), or the revised dispute resolution process found in those compacts.

California Research Bureau, California State Library 39
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[Additional submission by Mr. Navarro follows:]
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UNITEHERE!

QFFICE OF THE PRESIDENT
1630 South Commerce Street, Las Vegas, NV 89102 « Tew (702) 386-5120 « Fax {702) 386-5290
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June 29, 2015

Honorable Phil Roe, Chairman

Honorable Jared Polis, Ranking Member

Subcommittee on Health, Employment, Labor and Pensions
House Committee on Education and Workforce

U.S. House of Representatives

Washington, District of Columbia 20510

Re: Statement for the Hearing Record-June 16, 2015 Hearing on H.R. 511

Dear Chairman Roe and Ranking Member Polis:

On behalf of UNITE HERE, a labor union representing over 275,000 members in the
hospitality industry, I am submitting this letter to be part of the hearing record for the
legislative hearing held on June 16, 2015 on H.R. 511 the “Tribal Labor Sovereignty
Act” as 1 feel compelled to respond to the June 16, 2015 statement from Congresswoman
Betty McCollum that intentionally mischaracterized the testimony of our member, Gary
Navarro, who appeared as a witness before the committee,

First, Mr. Navarro is a slot-attendant at the Graton Resort and Casino who testified to the
best of his knowledge about his workplace. Any factual inaccuracies in Mr. Navarro’s
testimony were unintentional and our union stipulates to the hearing record whatever
facts Graton Tribal Chair Greg Sarris submitted to the committee in his correspondence
regarding employment figures at Graton Resort and Casino. Moreover, Mr. Navarro and
UNITE HERE regret any implication in his testimony that the current general manager,
employed by Stations Casino Management Company, has ever acted in any way other
than as a respectful and professional manager of the casino. It is our view that he
deserves respect for the job that he does and has done. However, this does not discount
Mr, Navarro’s testimony regarding issues of harassment that have occurred in the past.

The June 16" statement from Congresswoman Betty McCollum intentionally
mischaracterized Mr. Navarro’s testimony. Mr, Navarro’s testimony focused on what
would happen if H.R. 511 “The Tribal Labor Sovereignty Act” became law. Specifically,
he and his co-workers would be stripped of their rights as American citizens of “full
freedom of association’ and ‘self-organization’ without *discrimination’ under the
National Labor Rights Act. Congresswoman McCollum chose to blatantly
mischaracterize Mr. Navarro’s testimony by claiming he compared tribal governments to
“dictatorships.” Mr. Navarro’s written testimony described a scenario where he and his

D. TAYLOR, PRESIDENT
GeneraL OrFFicers: Sherri Chiesa, Secretary Treasurer » Peter Ward, Recording Secretary
Jo Marie Agriesti, General Vice President » Maria Elena Durazo, General Vice President for Immigration, Civil Rights and Diversity
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Honorable Phil Roe, Chairman
Honorable Jared Polis, Ranking Member
June 29, 2015

Page Two

co-workers would have little to no rights on the job if H.R. 511 became law.
Congresswoman McCollum’s statement was an attempt to create a distraction and phony
controversy to give her an excuse to support H.R. 511, something our union believes she
intended to do all along.

To elaborate on Mr. Navarro’s written testimony, Graton Tribal Chairman Greg Sarris
has been responsive to employee concerns, particularly in dealing with the for-profit
company hired to run the casino--Stations Casino. Should H.R. 511 “The Tribal Labor
Sovereignty Act” become law, and there was a change in the Graton Tribal leadership,
whereby the Tribe's Labor Relations Ordinance (TLRO) is eroded, coupled with the fact
that there is sovereign immunity for tribes in federal and state courts (unless waived),
employees would be left with little or no recourse. The Tribal Labor Relations Ordinance
is required under the state compact developed pursuant to Indian Gaming Regulatory Act,
but only the State of California has authority to enforce the compact, not workers
employed at the casino.

Additionally, a great deal of the hearing’s witness testimony and comments focused on
tribal governments seeking parity with state and local governments. Regrettably, the
inconsistency in the parity argument about how tribes should be treated just like state and
local government reveals that the agenda is fundamentally about attacking the rights
American citizens enjoy under the National Labor Rights Act. Testimony at the hearing
made that agenda plain, most notably Governor Keel’s gratuitous reference to the August
1981 strike by the Professional Air Traffic Controllers (PATCO).

Sincerely,

f) 1 ayle
)

"

D. Taylor
UNITEHERE! President
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[Whereupon, at 3:36 p.m., the Subcommittee was adjourned.]
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