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U.S. HOUSE OF REPRESENTATIVES
COMMITTEE ON SCIENCE, SPACE, AND TECHNOLOGY
SUBCOMMITEE ON OVERSIGHT

HEARING CHARTER

Racing to Regulate: EPA’s Latest Overreach on Amateur Drivers

Tuesday, March 15, 2016
10:00 a.m. — 12:00 p.m.
2318 Rayburn House Office Building

PURPOSE

The Subcommittee on Oversight will hold a hearing entitled Racing to Regulate: EPA’s
Latest Overreach on Amateur Drivers on Tuesday, March 15, 2016, in Room 2318 of the
Rayburn House Office Building. The hearing will examine the scientific underpinnings and the
technological and economic impact of the U.S. Environmental Protection Agency’s (EPA)
decision to enforce the Clean Air Act on those who modify nonroad vehicles (legally de-
registered vehicles) for the purpose of using them in racing competitions.

WITNESS LIST

First Panel
¢ The Honorable Patrick McHenry, Member, U.S. House of Representatives
Second Panel

e Mr. Christopher Kersting, President and CEO, Specialty Equipment Marketing Association

¢ Mr. Ralph Sheheen, Managing Partner and President, National Speed Sport News

e  Mr. Brent Yacobucci, Section Research Manager, Energy and Minerals Section,
Congressional Research Service

BACKGROUND

On July 13, 2015, EPA and the National Highway Traffic Safety Administration issued a
proposed rule for Phase 2 Greenhouse Gas Emissions Standards and Fuel Efficiency Standards
for Medium- and Heavy-Duty Engines and Vehicles.! Within this proposed rule, EPA included a
miscellaneous change to regulations applicable to highway vehicles currently in use and not
specifically limited to medium and heavy duty vehicles. The provision would bring nonroad
vehicles modified to be racecars under the jurisdiction of the Clean Air Act. Stakeholders have

' Greenhouse Gas Emissions and Fuel Efficiency Standards for Medium- and Heavy-Duty Engines and Vehicles ~
Phase 2 Proposed Rule, 80 Fed. Reg. 40,137 (July 13, 2015).
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claimed they were not given proper notice of this proposed change despite regular meetings with
EPA on a host of issues. EPA’s proposed language specifically states:

Certified motor vehicles and motor vehicle engines and their emission control
devices must remain in their certified configuration even if they are used solely
for competition or if they become nonroad vehicles or engines.”

Stakeholder groups, such as the Specialty Equipment Market Association, have stated
that this proposed language contravenes Congress’ intent that the Clean Air Act not apply to
nonroad vehicles modified for the purpose of racing competitions.” According to the legislative
history, the Clean Air Act amendments of 1990 specifically excluded these racecars from the
statute’s jurisdiction. However, EPA claims that the agency is merely clarifying long standing
agency policy that the agency does have the authority to enforce the Clean Air Act on nonroad
vehicles used in competition.

On March 2, 2016, EPA released a Notice of Data Availability for the Heavy-Duty
Engine rule soliciting additional comments on the racecar rule.’” However, EPA did not provide
any further information for this provision within the Federal Register, such as an economic
analysis, regulatory flexibility analysis, or Small Business Regulatory Fairness Enforcement Act
analysis. At no point in the rulemaking process has EPA provided any scientific basis for the
need to clarify its Clean Air Act authority for racecars. The comment period for this provision
closes on April 1, 2016.

On March 7, 2016, Chief Deputy Whip Patrick McHenry (R-NC) introduced H.R. 4715,
the Recognizing the Protection of Motorsports Act of 2016.° This bill would codify within the
Clean éir Act the exclusion of vehicles modified for the purpose of racing competition from the
statute.

*d.
* Specialty Equipment Market Association, Comments: Proposed Rule: Greenhouse Gas Emissions and Fuel
Efficiency Standards for Medium- and Heavy-Duty Engines and Vehicles Phase 2: Vehicles Used Solley in
Competition, Dec. 28, 2015.
4 Ryan Beene, “EPA, SEMA at Odds Over Proposed Racecar Rule,” AutoNews, Feb. 9, 2016, available at
http:/rwww.autonews.com/article/20160209/0EM10/16020981 l/epa-sema-at-odds-over-proposed-racecar-rule.
* Greenhouse Gas Emissions and Fuel Efficiency Standards for Medium- and Heavy-Duty Engines and Vehicles —
Phase 2 --Notice of Data Availability, 81 Fed. Reg. 10,822 (Mar. 2, 2016).
: Press Realease, McHenry Introduces RPM Act, Mar. 8, 2016.

Id.
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Chairman LOUDERMILK. The Subcommittee on Oversight will
come to order.

Without objection, the Chair is authorized to declare recesses of
the Subcommittee at any time.

Welcome to today’s hearing titled “Racing to Regulate: EPA’s
Latest Overreach on Amateur Drivers.” I recognize myself for five
minutes for an opening statement.

Good morning. Today’s hearing is an examination of the EPA’s
efforts to use the Clean Air Act to regulate amateur racecars,
which is yet another example of EPA regulatory overreach. In this
case, the EPA is attempting to enforce the Clean Air Act in a way
that Congress never intended, and is doing so in a covert manner.

Earlier this year, the EPA issued a proposed rule to establish
greenhouse gas and fuel consumption regulations for new on-road
medium- and heavy-duty trucks. Hidden within the 629-page pro-
posed rule on page 584, in the miscellaneous section, is a sentence
that states: “Certified motor vehicles and motor vehicle engines
and their emission control devices must remain in their certified
configuration even if they are used solely for competition or if they
become non-road vehicles or engines.” The impact of that sentence
cannot be understated. The proposed regulation would affect any
vehicle used for racing that started as a street or production car.

Racecars are fast and have been modified to be fast and safe. As
a result, racecars strictly used at the track are not typically emis-
sions compliant. Any racecar that has a VIN plate, installed at the
factory, can no longer be out of compliance under this proposed
rule. This applies to racecars used strictly at drag strips, oval
tracks, and other types of racing, with no intention of ever seeing
the open road again.

The proposed regulation would have a devastating effect on the
motorsports industry and the industry that supplies the products,
technology, and services for the racing community. The specialty
equipment automotive aftermarket employs over one million Amer-
icans across the nation representing nearly $1.4 billion in sales of
racing-related products annually.

In my home State of Georgia, the Atlanta Motor Speedway con-
tributes $455 million a year to the Atlanta economy. The South
Georgia Motorsports Park located in Cecil, Georgia, attracts over
200,000 people a year, generating an estimated $37 million into the
economy of South Georgia.

In addition to the major raceways throughout our country, there
are thousands of local tracks that would be devastated by this new
regulation. For example, the Dixie Speedway in my district in
Woodstock, Georgia, is a popular community track that brings in
150,000 visitors and generates more than $40 million in economic
activity every year. If the EPA uses this regulation to dismantle
the race equipment manufacturing industry, drivers at tracks like
these would be unable to find many of the parts that they need for
their racecars. If the Dixie Speedway was to go out of business, our
community would lose tremendous amounts of commercial activity,
tourism, and recreation that have been part of our local economy
and culture since the Speedway opened in 1968.

What is most frustrating to me is the secretive manner that the
EPA attempted to sneak in this clarification of authority. They de-
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liberatively did this under the radar of the American people. The
EPA violated the Administrative Procedures Act requiring ade-
quate opportunity for the public and interested parties to comment
on proposed rules. There was no mention of this significant policy
change in the table of contents of the 629-page rule. It was in-
cluded with other minor issues in Section 14, Other Proposed Regu-
latory Provisions.

The proposed rule establishes next-generation greenhouse gas
emissions standards for medium- and heavy-duty engines and vehi-
cles. The inclusion of an wunrelated topic within a series of
rulemakings is unprecedented and non-germane. The EPA is seek-
ing to change policy that has been in place for decades and does
not explain the purpose for changing language to prohibit racecars
from being emissions noncompliant.

To change policy without proper notice would likely be arbitrary,
capricious, and in violation of the Administrative Procedures Act.
EPA failed to provide any notice to the regulated industry in this
case.

To date, millions of cars have been modified to be used strictly
at the race track. Products have been manufactured and installed
on race-only vehicles since the automobile was invented.

Automotive racing is part of the soul of this country. It is our re-
sponsibility to shine a light on the EPA’s attempt to eliminate a
palrt of who we are as a nation with one sentence in an unrelated
rule.

I thank the witnesses for being here today, particularly Mr.
McHenry, who introduced H.R. 4715, which clarifies the intent of
Congress in the Clean Air Act to exclude vehicles used solely for
competition. Mr. McHenry, we appreciate your leadership on this
important issue.

[The prepared statement of Chairman Loudermilk follows:]
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U.S. House of Representatives
Committee on Science, Space, and Technology
Subcommittee on Oversight

“Racing to Regnlate: EPA’s Latest Overreach on Amateur Drivers”

Tuesday, 10:00 a.m., March 15, 2016
Statement by Chairman Barry Loudermilk

Good morning.

Today’s hearing is an examination of the EPA’s effort to use the Clean Air
Act to regulate amateur racecars. This is yet another example of EPA regulatory
overreach. In this case, the EPA is attempting to enforce the Clean Air Actina
way that Congress never intended, and is doing so in a covert manner.

Earlier this year the EPA issued a proposed rule to establish greenhouse gas
and fuel consumption regulations for new on-road medium and heavy-duty trucks.
Hidden within the 629 page proposed rule on page 584, in the miscellaneous
section is a sentence that states:

“Certified motor vehicles and motor vehicle engines and their
emission control devices must remain in their certified configuration
even if they are used solely for competition or if they become
nonroad vehicles or engines.”

The impact of that sentence cannot be understated. The proposed regulation
would affect any vehicle used for racing that started its life as a street or production
car. Race cars are fast and have been modified to be fast and safe. As aresult,
race cars strictly used at the track are not typically emissions compliant. Any race
car that has a VIN plate, installed at the factory, can no longer be out of
compliance under this proposed rule. This applies to race cars used strictly at drag
strips, oval tracks, and other types of racing, with no intention of ever seeing the
open road again.

The proposed regulation would have a devastating effect on the motorsports
industry and the industry that supplies the products, technology, and services for
the racing community. The specialty equipment automotive aftermarket employs
over one million Americans across the nation representing nearly $1.4 billion in
sales of racing related products annually. In my home state of Georgia, the
Atlanta Motor Speedway contributes $455 million annually to the Atlanta
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economy. The South Georgia Motorsports Park located in Cecil, Georgia attracts
over 200,000 people a year generating an estimated $37 million into the economy
of South Georgia.

[Insert paragraph about BL home town dirt track]

What is most frustrating to me is the secretive manner that the EPA
attempted to sneak in this clarification of authority ~ they deliberatively did this
under the radar of the American people. The EPA violated the Administrative
Procedures Act requiring adequate opportunity for the public and interested parties
to comment on proposed rules. There was no mention of this significant policy
change in the table of contents of the 629 page rule. It was included with other
minor issues in “Section 14. Other Proposed Regulatory Provisions™.

The proposed rule establishes next generation greenhouse gas emissions
standards for medium and heavy-duty engines and vehicles. The inclusion of an
unrelated topic within a series of rule makings is unprecedented and non-germane.
The EPA is seeking to change policy that has been in place for decades and does
not explain the purpose for changing language to prohibit racecars from being
emissions non-compliant. To change policy without proper notice would likely be
arbitrary, capricious, and in violation of the Administrative Procedures Act. EPA
failed to provide any notice to the regulated industry in this case.

To date, millions of cars have been modified to be used strictly at the race
track. Products have been manufactured and installed on race-only vehicles since
the automobile was invented. Automotive racing is part of the soul of this country.
1t is our responsibility to shine a light on the EPA’s attempt to eliminate a part of
who we are as a nation with one sentence in an unrelated rule. I thank the
witnesses for being here today especially Mr. McHenry who introduced HR 4715
which clarifies the congressional intent of the Clean Air Act by excluding vehicles
used solely for competition. Mr. McHenry we appreciate you being here today and
your leadership on this important issue. And with that I recognize the ranking
member.
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Chairman LOUDERMILK. With that, I recognize the Ranking
Member for his opening statement.

Mr. BEYER. Thank you, Chairman Loudermilk. I appreciate your
holding this hearing today.

While I admit the title of this hearing, “Racing to Regulate,” is
catchy, I really don’t think the Environmental Protection Agency
has been racing ahead to apply a 40-year-old provision of the Clean
Air Act, and I don’t think the EPA has attempted to throttle ama-
teur drivers. In 46 years of enforcing the Clean Air Act, the agency
has never targeted racecar drivers, and, I don’t believe the EPA’s
intent in clarifying the legal authority of these regulations last July
suggests that theyre going to begin to do that today, in spite of
what the hearing title suggests.

I too have great empathy for the racing community. I've been a
racecar enthusiast my whole life. I have pictures of my father rac-
ing on the beach at Daytona and my mother, because her brother
was on the same racing team. I grew up going to stock car races
at Darlington and Dover and Bristol and Richmond, and Manassas,
especially, and I ran the family’s SCCA racing teams in the 1980s.
By the way, I checked last night. I am proud of my family relation-
ship with Alexander Rossi, who is the first person ever, American
or otherwise, to have both an IndyCar ride and a Formula I ride
in the same season. Let’s hope he wins.

But the public health benefits of the 1970 Clean Air Act are
clear, and the EPA enforcement actions against those that violate
these laws are necessary. According to the Centers for Disease Con-
trol and Prevention, these regulations have resulted in 11,000
fewer deaths due to reduced vehicle emissions of carbon monoxide.
Efforts to violate these regulations willfully have serious environ-
mental consequences.

I understand, of course, that the EPA’s recent clarification of
their jurisdictional authority under the Clean Air Act has sparked
widespread concern within the racing industry.

EPA had been called to witness—they were not called today,
which is a disadvantage, because in reading a lot of the EPA stuff,
I understand that this has been their interpretation the entire 40-
plus years. Hopefully through our witness from the Congressional
Research Service we’ll be able to get the EPA’s perspective.

But we all have a shared interest in preventing companies from
manufacturing, selling or installing aftermarket automobile parts
that result in illegally modified automobiles or trucks, not on
racecar tracks but in our neighborhoods. Think “Fast and Furious
1,2,3,4,6,7.”

The EPA has attempted to focus their enforcement actions on
those who violate motor vehicle emissions laws by targeting manu-
facturers, sellers, and installers of aftermarket parts that are used
to turn motor vehicles into hotrods used on public roads and high-
ways. Since 2007 the EPA has had three large enforcement actions
against enforcement manufacturers—aftermarket manufacturers
who have sold a total of 167,000 products intended to violate envi-
ronmental regulations. Unsurprisingly, amateur racing continues
after each of these actions unaffected by the EPA’s actions.

Now, the issue here of course is not NASCAR, it is not IndyCar.
The issues don’t affect them at all. And the EPA is intending sim-
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ply to clarify environmental regulations that make it illegal to de-
certify a motor vehicle and alter vehicles’ emissions control in viola-
tion of the law, and I presume, for instance, that no one here con-
dones what is known as “coal rolling” or “rolling coal,” which is the
process of altering a vehicle’s exhaust to intentionally emit heavy
black clouds of smoke as the vehicle rolls down the highway, subur-
ban street, or other roadway.

But we clearly have a problem, Mr. Chairman. EPA’s 46-year-old
interpretation of the Clean Air Act and its clarification this year
is that we cannot ever modify the emissions system of a vehicle ini-
tially certified for use on public roads, and this of course makes no
sense, and it’s not the way EPA has applied the rule: no enforce-
ment against amateur racecar drivers ever, and none intended in
the future.

So let me point out, there are many, many, many more amateur
racecars and racecar drivers than there are those represented by
NASCAR’s top level or IndyCar across the country in thousands of
counties, amateur races on Friday and Saturday nights. It’s bad for
the rule of law and for our understanding as law-abiding citizens
to have laws or regulations on the books that we do not enforce,
and it is hard to believe that this is ever the intention of Congress
to ban amateur racing.

So I look forward to listening to Mr. McHenry’s testimony about
his legislation and from our witnesses today.

I yield back, Mr. Chairman.

[The prepared statement of Mr. Beyer follows:]

PREPARED STATEMENT OF SUBCOMMITTEE ON OVERSIGHT RANKING MEMBER DON
BEYER

Thank you Chairman Loudermilk. I appreciate you holding this hearing today.

While I admit the title of this hearing, “Racing to Regulate” is catchy, I don’t
think the Environmental Protection Agency (EPA) has been racing ahead in apply-
ing forty year old provisions of the Clean Air Act, nor do I think EPA has attempted
to throttle amateur drivers at all. In 46 years of enforcing the Clean Air Act, the
agency has never targeted racecar drivers per se, and, I don’t believe the EPA’s in-
tent in clarifying the legal authority of these regulations last July suggests that
they will begin to do that today, in spite of what the hearing title suggests.

I have great empathy for both the racing community and the automotive industry
and its partners. I have been a racing car enthusiast my entire life. My father was
a founding member of NASCAR. I have made my living running my family’s auto-
mobile dealership. But I strongly believe that individuals, as well as the automotive
industry, must comply with established environmental laws whether they agree
with them or not.

The public health benefits of the 1970 Clean Air Act (CAA) regulations are clear
and the EPA’s enforcement actions against those that violate these laws are nec-
essary. According to the Centers for Disease Control and Prevention (CDC) these
regulations have resulted in more than 11,000 fewer deaths due to reduced vehicle
emissions of carbon monoxide (CO), for instance. Efforts to violate these regulations
have serious environmental consequences.

I understand that EPA’s recent clarification of their jurisdictional authority under
the Clean Air Act has sparked widespread concern within the racing industry. Of
course if the EPA had been called as a witness to this hearing they could respond
to questions about this issue themselves. Instead, our witnesses and our Members
will be left to engage in conjecture about EPA’s intent.

We all have a shared interest in preventing companies from manufacturing, sell-
ing or installing aftermarket automobile parts that result in illegally modified auto-
mobiles or trucks that speed loudly through our neighborhoods, endangering resi-
dents and polluting our streets. I believe the Specialty Equipment Market Associa-
tion (SEMA), which represents the automotive specialty and performance parts in-
dustry, agrees with that position and so does the EPA.
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The EPA has attempted to maximize their enforcement actions against those who
violate motor vehicle emissions laws by targeting manufacturers, sellers, and in-
stallers of aftermarket parts that are used to turn motor vehicles into racecars that
are used on public roads and highways. Since 2007 the EPA has had three large
enforcement cases against aftermarket manufacturers who have sold a total of
167,000 products intended to violate environmental regulations.

Unsurprisingly, amateur racing continued after each of these actions unaffected
by the EPA’s enforcement actions.

This is why I believe it is clear that we share the same objectives: to protect the
environment and the public’s health while maintaining the nation’s rich racing tra-
dition in a safe and responsible manner. No one, including the EPA, is attempting
to shut down the Daytona 500 or other professional races. Under the Clean Air Act
NASCAR and other professional racecars are not “motor vehicles” by definition and
have been exempt from complying with EPA emissions control regulations. The
issues we are discussing today will not impact these professional racecars or racers
in any way. EPA is intending to simply clarify environmental regulations that make
it illegal to de-certify a motor vehicle and alter a vehicle’s emissions control devices
in violation of the law.

I presume, for instance, that no one here condones what is known as “coal roll-
ing,” or “rolling coal,” which is the process of altering a vehicle’s exhaust to inten-
tionally emit heavy black clouds of smoke as the vehicle rolls down the highway,
suburban street, or other roadway.

Lastly, while I find this discussion interesting I am not sure any of the issues we
are discussing today fall within the jurisdiction of the Science Committee. I am also
disappointed that the Majority chose not to invite any representative from the EPA
as a witness today to actually help us understand their perspective on the history
of their enforcement in this area and the intent of their clarification on this issue
last July.

Thank you Mr. Chairman. I yield back.

Chairman LOUDERMILK. Thank you, Mr. Beyer.

I now recognize the Chairman of the full Committee, Mr. Smith.

Chairman SMITH. Thank you, Mr. Chairman.

The Science Committee has held many hearings on the regu-
latory overreach of the Environmental Protection Agency during
this Administration. Unfortunately, the EPA once again now at-
tempts to unnecessarily and unlawfully regulate the lives of the
American people.

The Committee has often revealed how the EPA’s regulatory
overreach will cost billions of dollars, cause financial hardship for
American families, and diminish the competitiveness of American
employers, all with no significant benefit to climate change, public
health, or the economy.

The EPA has rushed through many costly and burdensome regu-
lations throughout this administration. Examples include the strict
new National Ambient Air Quality standard for ozone, Waters of
the U.S., and the Clean Power Plan.

Today, we will hear about how the EPA wants to expand its
Clean Air Act authority and enforce it against amateur racecar
drivers in the industry that supplies amateur racers with parts and
modifications. This is an industry that supports American small
business jobs, manufacturing, and technology.

For the first time, the EPA seeks to impose the Clean Air Act
on all non-road vehicles used for racing competitions. This includes
vehicles that have been legally deregistered so they can be modified
for use in racing. Congress never intended the Clean Air Act to
apply to these vehicles, and the law is clear on this point. Racecars
are not regulated by this law. However, EPA has now put into
question the legality of non-road vehicles modified to become
racecars.
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The EPA’s proposed expansion of authority demonstrates the
agency’s willingness to resort to backdoor and secretive means to
push its agenda. Agency officials buried this new provision in a
proposed rule on emissions standards for medium- and heavy-duty
truck, a regulation that is unrelated to vehicles modified for racing.
In fact, it took industry stakeholders beyond the official comment
period to discover that the EPA had even included this provision
in the rule.

EPA’s actions show that the agency acted in an arbitrary and ca-
pricious manner, in violation of the Administrative Procedures Act,
because the agency failed to give proper notice to the stakeholders
that would be affected by this provision.

Even EPA Administrator Gina McCarthy herself seemed to be
caught off guard by her own agency’s latest power grab. In a hear-
ing before the House Agriculture Committee, Administrator McCar-
thy correctly asserted that EPA does not have Clean Air Act au-
thority over non-road vehicles modified for competition. If the Ad-
ministrator agrees that the agency does not have this authority,
then why would the EPA even propose this rule?

This regulation of competition vehicles will have a devastating
impact on amateur racers and the manufacturers that produce
components for this industry. NASCAR is one of the most popular
spectator sports in the country with over 75 million fans. Amateur
racers are often the minor leagues for NASCAR drivers. Nearly all
businesses that manufacture components for this industry could be-
come the subject of enforcement actions by the EPA. This overreach
has the potential to result in billions of dollars in enforcement pen-
alties simply for the production of items that have been legally
used by amateur racers for years. It will stifle technological ad-
vances in this field and cause the loss of many American jobs.

Mr. Chairman, it is a pleasure to welcome the Deputy Majority
Whip Patrick McHenry to today’s hearing, and I thought members
of this Committee might be interested in knowing, as I just learned
a few minutes ago, that Congressman McHenry actually was an in-
tern for the Science Committee in the summer of 1995. So on those
grounds, I think he should be made an honorary member today and
always welcomed to this Committee’s procedures.

Mr. McHENRY. I’'m honored.

Chairman SMITH. Last week, Representative McHenry intro-
duced H.R. 4715, the Recognizing the Protection of Motorsports Act
of 2016. This bill would prevent the EPA from taking action on
amateur racing under the Clean Air Act. I support Representative
McHenry’s efforts to assist amateur racers and the industry, tech-
nology and jobs that rely on them.

As we have seen countless times, EPA’s regulatory agenda is bad
for the American economy and for the American people. We simply
cannot allow a federal agency to assume power that Congress has
not given it. The Science Committee will continue to rein in the
EPA when it oversteps its authority. There is no public scientific
justification presented for this regulation. Contrary to the EPA’s
agenda, Americans want to be free from overly burdensome regula-
tions, not tied up in more.

Thank you, Mr. Chairman, and I yield back.

[The prepared statement of Chairman Smith follows:]
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Statement of Science Committee Chairman Lamar Smith
Oversight Subcommittee Hearing on
Racing to Regulate: EPA’s Latest Overreach on Amateur
Drivers
10:00 a.m. Tuesday, March 15, 2016

The Science Committee has held many
hearings on the regulatory overreach of the
Environmental Protection Agency (EPA) during this
administration.

Unfortunately, the EPA once again now
attempts to unnecessarily and unlawfully regulate
the lives of the American people.

The Committee has often revealed how the
EPA’s regulatory overreach will cost billions of
dollars, cause financial hardship for American
families, and diminish the competitiveness of
American employers, all with no significant benefit

to climate change, public health, or the economy.
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The EPA has rushed through many costly and
burdensome regulations throughout this
administration. Examples include the strict new
National Ambient Air Quality standards for ozone,
Waters of the U.S., and the Clean Power Plan.

Today, we will hear about how the EPA wanfs
to expand its Clean Air Act authority and enforce it
against amateur racecar drivers and the industry
that supplies amateur racers with parts and
modifications. This is an industry that supports
American small business jobs, manufacturing, and
technology.

For the first time, the EPA seeks to impose the
Clean Air Act on all non-road vehicles used for
racing competitions. This includes vehicles that
have been legally de-registered so they can be

modified for use in racing.
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Congress never intended the Clean Air Act to
apply to these vehicles and the law is clear on this
point. Racecars are not regulated by this law.
However, EPA has now put into question the
legality of non-road vehicles modified to become
racecars.

The EPA’s proposed expansion of authority
demonstrates the agency’s willingness to resort to
backdoor and secretive means to push its agenda.
Agency officials buried this new provision in a
proposed rule on emissions standards for medium
and heavy-duty trucks—a regulation that is
unrelated to vehicles modified for racing.

In fact, it took industry stakeholders beyond
the official comment period to discover that the

EPA had even included this provision in the rule.
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EPA’s actions show that the agency acted in
an arbitrary and capricious manner, in violation of
the Administrative Procedures Act because the
agency failed to give proper notice to the
stakeholders that would be affected by this
provision.

Even EPA Administrator Gina McCarthy
seemed to be caught off guard by her own agency’s
latest power grab.

Ina hearing before the House Agriculture
Committee, Administrator McCarthy correctly
asserted that EPA does not have Clean Air Act
authority over non-road vehicles modified for
competition. If the Administrator agrees that the
agency does not have this authority, then why

would the EPA even propose this rule?



17

This regulation of competition vehicles will
have a devastating impact on amateur racers and
the manufacturers that produce components for
this industry.

NASCAR is one of the most popular spectator
sports in the country with over 75 million fans.
Amateur racers are often the minor leagues for
NASCAR drivers.

Nearly all businesses that manufacture
components for this industry could become the
subject of enforcement actions by the EPA.

This overreach has the potential to result in
billions of dollars in enforcement penalties simply
for the production of items that have been legally
used by amateur racers for years. It will stifle
technological advances in this field and cause the

loss of many American jobs.



18

It is a pleasure to welcome the Deputy Majority
Whip Patrick McHenry to today’s hearing.

Last week, Rep. McHenry introduced
H.R. 4715, the Recognizing the Protection of
Motorsports Act of 2016. This bill would prevent
the EPA from taking action on amateur racing
under the Clean Air Act. | support Rep. McHenry’s
efforts to assist amateur racers and the industry,
technology and jobs that rely on them.

As we have seen countless times, EPA’s
regulatory agenda is bad for the American economy
and for the American people. We cannot allow a
federal agency to assume power that Congress has

not given it.
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The Science Committee will continue to rein in
the EPA when it oversteps its authority. There is no
public scientific justification presented for this
regulation. Contrary to the EPA’s agenda,
Americans want to be free from overly burdensome
regulations, not tied up in more.

HH#
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Chairman LOUDERMILK. Thank you, Mr. Chairman.

The Chair now recognizes the Ranking Member of the Full Com-
mittee, Ms. Johnson, for a statement.

Ms. JOHNSON. Thank you very much, Mr. Chairman.

I am a strong supporter of the Clean Air Act Amendments that
went into effect in 1970 during a Republican Presidential Adminis-
tration. Those federal regulations have saved many thousands of
lives, removed tons of toxic contaminants from our environment,
and continue to have a positive impact on the everyday lives of our
citizens. They also include key provisions regarding the regulation
of motor vehicles’ emission control devices, which is at the heart of
the issue we are discussing today.

It seems that the Environmental Protection Agency’s clarification
of these provisions last July generated a lot of interest in the rac-
ing car and aftermarket car parts industries. They feared this was
a new rule that was seeking to expand EPA authority under the
Clean Air Act and would result in EPA enforcement actions against
individual drivers and racecars. However, the language of the law
has not changed, and the EPA has tried to make clear that last
July’s statement was simply a clarification of existing law. EPA
has also said that they have never attempted to enforce these pro-
visions by going after individuals and that they do not plan to do
so in the future.

It is unclear to me that this hearing would even have been nec-
essary if the Majority had even reached out to EPA for information
on this issue prior to calling this hearing. For reasons known only
to them, the Majority did not seek a briefing from EPA on this
topic and the Majority did not ask the EPA to testify at this hear-
ing. While the Majority has said that this hearing is supposed to
examine the scientific underpinnings of the EPA decision to enforce
the Clean Air Act, the Majority also chose not to invite any sci-
entists to this hearing. Instead, they invited the president of the
industry trade group that is engaged in a public dispute with the
EPA over this issue and a race announcer, who has a right to advo-
cate his views, but is certainly not a scientist.

Mr. Chairman, whether you agree with the EPA’s position on
this issue or not, I would have hoped that you would have wanted
to understand the views of the agency that you are castigating in
public and alleging once again has engaged in regulatory over-
reach. As the Ranking Member of the Science Committee, I wish
that we would routinely attempt to actually understand the issues
we look into fully from all perspectives before we offer sweeping
condemnation, or support of legislation, on issues or agency actions.
That does not appear to be the path the Majority has chosen to fol-
low today, and as such, it is just another missed opportunity for re-
sponsible oversight.

Thank you, and I yield back.

[The prepared statement of Ms. Johnson follows:]

PREPARED STATEMENT OF FULL COMMITTEE RANKING MEMBER
EDDIE BERNICE JOHNSON

Mr. Chairman, I am a strong supporter of the Clean Air Act amendments that
went into effect in 1970 during a Republican Presidential Administration. Those fed-
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eral regulations have saved many thousands of lives, removed tons of toxic contami-
nants from our environment, and continue to have a positive impact on the everyday
lives of our citizens. They also include key provisions regarding the regulation of
motor vehicles’ emission control devices, which is at the heart of the issue we are
discussing today.

It seems the Environmental Protection Agency’s (EPA’s) clarification of these pro-
visions last July generated a lot of interest in the racing car and aftermarket car
parts industries. They feared this was a new rule that was seeking to expand EPA
authority under the Clean Air Act and would result in EPA enforcement actions
against individual drivers and racecars. However, the language of the law has not
changed, and the EPA has tried to make clear that last July’s statement was simply
a clarification of existing law. EPA has also said that they have never attempted
to enforce these provisions by going after individuals and that they do not plan to
do so in the future.

It is unclear to me that this hearing would even have been necessary if the Major-
ity had ever reached out to EPA for information on this issue prior to calling this
hearing. For reasons known only to them, the Majority did not seek a briefing from
EPA on this topic and the Majority did not ask the EPA to testify at this hearing.

While the Majority has said this hearing is supposed to “examine the scientific
underpinnings” of the EPA decision to enforce the Clean Air Act, the Majority also
chose not to invite any scientists to this hearing. Instead, they invited the President
of the industry trade group that is engaged in a public dispute with the EPA over
this issue and a race announcer, who has a right to advocate his views, but is cer-
tainly not a scientist.

Mr. Chairman, whether you agree with the EPA position on this issue or not, I
would have hoped that you would have wanted to understand the views of the Agen-
cy that you are castigating in public and alleging—once again—has engaged in regu-
latory overreach.

As the Ranking Member of the Science Committee, I wish that we would routinely
attempt to actually understand the issues we look into fully - from all perspectives
- before we offer sweeping condemnation, or support of legislation, on issues or agen-
cy actions. That does not appear to be the path the Majority has chosen to follow
today. As such, it is another missed opportunity for responsible oversight.

Thank you. I yield back.

Chairman LOUDERMILK. The gentlewoman yields back, and I'd
like to remind all of the members of our hearing today, today is an
initial hearing to hear from stakeholders who are clearly being af-
fected by this EPA proposal, and I think it’s important that we
hear from those who are being affected. Unfortunately, the Minor-
ity has decided to attack the Majority on this, but I think it’s im-
portant that we work together to actually hear from the stake-
holders, hear from those, and the Minority had every right to invite
the EPA to today’s hearing. I would ask the Ranking Member if
you did invite the EPA, if not

Ms. JOHNSON. Mr. Chairman, we had no opportunity. As you
know, we are very limited as the Minority as to what we can do
with witnesses. If we had been offered the opportunity, we would
have taken it.

Chairman LOUDERMILK. Well, the Ranking Member will be re-
minded that you can invite any witness to any hearing that you so
deem necessary, and you have a right to do that.

Ms. JOHNSON. But could you put that in the rules so that we can
utilize that?

Chairman LOUDERMILK. Well, I think it’s been utilized in many
of our hearings that we’ve had in the past.

Ms. JOHNSON. Not the ones I've been involved in, and I've been
involved 24 years.

Chairman LOUDERMILK. And I am advised it is in the rules, and
I do believe that you do have a witness here today that you invited
to attend.
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Ms. JOHNSON. I'm not aware of that, but please, if we do, I wish
EPA was represented since they’re being attacked.

Chairman LOUDERMILK. Let me introduce our witness, the Hon-
orable Patrick McHenry. Our witness today on our first panel is
the Honorable Patrick McHenry, Chief Deputy Majority Whip, and
former Chairman of the House Financial Services Committee’s
Oversight and Investigations Subcommittee. Congressman
McHenry represents the 10th District of North Carolina, a state
which is definitely well known for its support of motorsports, and
we really appreciate North Carolina being the headquarters of
NASCAR, and for all they’ve done for the great American tradition
of stock car racing.

Congressman McHenry is the sponsor of H.R. 4715, the RPM
Act, which I am cosponsoring, and his bill will be part of the dis-
cussion in this hearing. We thank him for being here this morning
and look forward to hearing about his experiences with this issue.

I now recognize Congressman McHenry for five minutes to
present his testimony.

TESTIMONY OF HON. PATRICK MCHENRY,
MEMBER, U.S. HOUSE OF REPRESENTATIVES

Mr. McHENRY. Thank you, Mr. Loudermilk. I thank you, Chair-
man Loudermilk, thank you, Chairman Smith, Ranking Member
Beyer, Ranking Member Johnson. Thank you for having me here
today. It’s an honor to speak before this great Committee. It’s truly
an honor personally to be back before the Committee, as the Full
Committee Chairman said.

I represent an area of North Carolina that has a rich history of
supporting and participating in motorsports. From amateur week-
end racers to NASCAR drivers, motorsports plays a vital role in
western North Carolina’s economy and recreational activities.
Many communities in my district and across the country have race-
tracks that provide an outlet for motorsports enthusiasts, both
competitors and fans alike.

The EPA recently issued a proposed rule that makes it illegal to
convert a vehicle if its emission system is modified and taken out
of compliance from its stock configuration. The EPA made this rule
with little input from the affected motorsports stakeholders, catch-
ing many of them by surprise. Mr. Chairman, this is no way for
an agency to regulate, and certainly not in keeping with American
tradition of jurisprudence.

While the Clean Air Act does authorize the government to regu-
late the emissions of vehicles, Congress never intended for the EPA
to regulate vehicles that are modified for use on racetracks.

In 1990, Congress affirmed this exemption when it authorized
the EPA to regulate non-road vehicles and explicitly excluded any
“vehicles used solely for competition” from the non-road definition.
While the law has not changed, what the regulations put forward
by the EPA state are dramatically different with the keeping of the
last 40 years of regulatory environment. That is in fact the case.
That’s why we're here today, is the plain text of the regulation goes
counter to the Congressional intent of a Democrat House and a
Democrat Senate Majority as well as a Republican President that
signed that into law. This is bipartisan legislation, and we’re de-
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fending the law against regulatory overreach. That’s the nature of
the reason why I'm here, to defend those enthusiasts that wish to
continue to practice their competitive outlets.

This new regulation will prohibit responsible, law-abiding people
who wish to modify their cars for racing on closed tracks from
doing so. The federal government has no place at a racetrack test-
ing vehicle emissions as if it’s a public road.

The EPA’s action will harm all involved, from owners and opera-
tors of tracks, to vendors who sell food and souvenirs, and of course
families who spend Saturday evening at the local racetracks.

Furthermore, this regulation targets businesses who manufac-
ture the aftermarket exhaust systems that replace the stock sys-
tems. According to the Specialty Equipment Market Association,
this industry employs over one million people nationally. These sys-
tems are essential—essential part of racing and the makers of
them are often small businesses that cater to specific markets. I
have many of them in my district, people like Jason from Gastonia
in my district, a constituent who first brought this EPA overreach
to my attention. For people like Jason, this is not simply a week-
end hobby but rather what pays the bills for him and his family.
We cannot stand idly by watching the EPA regulate hardworking
Americans like Jason right out of business.

In response to this misguided regulation, I have introduced H.R.
4715, the Recognizing and Protecting Motorsports, or the RPM Act.
This bipartisan legislation reaffirms Congressional intent that ve-
hicles used solely for competition are not subject to emissions
standards under the Clean Air Act and that it would not be consid-
ered tampering to modify these vehicles for exclusive track use.

If the EPA gets its way on this issue, it will do irreparable harm
to motorsports and the businesses that power them. It is impera-
tive we act now to stop the EPA’s heavy-handed approach and pre-
serve this sport that serves as a hobby and living to millions of
Americans.

Mr. Chairman, thank you again for having me here today and in-
viting me to speak on this important issue. I applaud the Commit-
tee’s work in addressing this issue and look forward to continuing
to work with the Committee and the Committee staff to preserve
our nation’s rich motorsports heritage for future generations.

And with that, I yield back.

[The prepared statement of Mr. McHenry follows:]
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Thank you Chairman Loudermilk and members of the committee for having me here today. It’s
an honor to speak to you on this important issue affecting motorsports in America.

I represent an area of North Carolina that has a rich history of supporting and participating in
motorsports. From amateur weekend racers to NASCAR drivers, motorsports plays a vital role in
Western North Carolina both recreationally and economically. Many communities in my district
and across the country have race tracks that provide an outlet for motorsports enthusiasts — both
competitors and fans alike.

The Environmental Protection Agency recently issued a proposed rule that makes it illegal to
convert a vehicle if its emission system is modified and taken out of compliance from its stock
configuration. The EPA made this rule with little input from the affected motorsports
stakeholders — catching many of them by surprise. Mr. Chairman, this is not the way to formulate
a regulation.

While the Clean Air Act authorizes the government to regulate the emissions of vehicles,
Congress never intended for the EPA to regulate vehicles that are modified for use on race
tracks. In 1990, Congress affirmed this exemption when it authorized the EPA to regulate
“nonroad vehicles” and explicitly excluded any “vehicle used solely for competition” from the
nonroad definition.

This new regulation will prohibit responsible, law abiding people who wish to modify their car
for racing on closed tracks from doing so. The federal government has no place at a track testing
vehicle emissions as if it’s a public road.

The EPA’s action will harm all involved. From owners and operators of tracks to vendors who
sell food and souvenirs and of course families who spend Saturday nights at their local short
track.

Furthermore, this regulation targets businesses who manufacture the aftermarket exhaust systems
that replace the stock systems. According to the Specialty Equipment Market Association
(SEMA), this industry employs over one million people nationally. These systems are an
essential part of racing and the makers of them are often small businesses that cater to specific
markets.

People like Jason from Gastonia, my constituent who first brought this EPA overreach to my
attention. For people like Jason, this is not simply a weekend hobby but rather what pays the bills
for him and his family. We cannot stand idly by while the EPA regulates hard working
Americans like Jason out of business.

In response to this misguided regulation, I have introduced HR 4715 — The Recognizing the
Protection of Motorsports, or RPM Act. This bipartisan legislation reaffirms congressional intent
that vehicles used solely for competition are not subject to emissions standards under the Clean
Air Act and that it would not be considered tampering to modify these vehicles for exclusive
track use.
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If the EPA gets its way on this issue, it will do irreparable harm to motorsports and the
businesses that power them. It is imperative we act now to stop the EPA’s heavy-handed
approach and preserve this sport that serves as a hobby and living to millions of Americans.

Thank you again, Mr. Chairman, for inviting me to speak on this issue. | applaud the
Committee’s work addressing this issue and look forward to continuing to work with the
Committee to preserve our nation’s rich motorsports heritage for future generations.
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Congressman Patrick McHenry is serving his 6th term as the representative for North Carolina's
10th Congressional District which comprises seven counties in western North Carolina, from the
suburbs of Charlotte to Asheville in the Blue Ridge Mountains. He currently serves as the Chief
Deputy Whip for House Republicans, a leadership position placing him second in command of
the House Republicans’ vote-counting efforts. Additionally he serves as Vice Chairman of the
House Financial Services Committee giving him a leading role on policy effecting banks, credit
unions, and other financial products. From his role on the Financial Services Committee,
Congressman McHenry played a leading role in crafting the crowdfunding portions of the JOBS
Act of 2012- legislation to help small businesses and entrepreneurs access much needed capital.

Prior to being elected to Congress in 2004 at the age of 29, Congressman McHenry served in the
North Carolina House of Representatives. He is a graduate of Ashbrook High School in
Gastonia, N.C. and Belmont Abbey College, where he earned a Bachelor of Arts in History.
Congressman McHenry lives in Lincoln County with his wife Giulia and daughter Cecelia.
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Chairman LOUDERMILK. Thank you, Mr. McHenry, for your testi-
mony. We appreciate you also introducing the RPM Act, a very ap-
propriate name.

At this time we’ll take a very brief recess while the clerk resets
the witness table. And at this time while the table’s being set up,
I'd like to ask for unanimous consent to enter into the record a let-
ter supporting H.R. 4715 from Sean Stewart, Executive Director of
the United States Motorsports Association. This letter also contains
statements of support from Robert Pattison, Executive Vice Presi-
dent of Lucas Oil, Torrey Galida, President of Richard Childress
Racing Enterprises, and Steve Farmer, Vice President of Corporate
Development at the University of Northwest Ohio. Without objec-
tion, so ordered.

[Recess]

[The information appears in Appendix I]

Chairman LOUDERMILK. We’ll call the hearing back to order at
this moment, and again, I appreciate everyone in attendance, both
our witnesses and the members of the Committee, and I would ad-
vise members of the Committee, if we can, we'll try to keep our
puns as much at a minimum as we can, but with that, gentlemen,
let the introductions begin.

I'll introduce our witnesses of our second panel. First we have
Mr. Christopher Kersting. He is the first witness of the second
panel, and President and CEO of the Specialty Equipment Mar-
keting Association. Mr. Kersting previously served as the Vice
President of Legislative and Technical Affairs at SEMA. Mr.
Kersting received his bachelor’s degree in business from the Uni-
versity of Colorado and his law degree from Washington College of
Law at American University.

Our next witness today is Mr. Ralph Sheheen, Managing Partner
and President of National Speed Sport News. Mr. Sheheen has
been broadcasting motorsports for over 20 years and is one of the
lead broadcasters of the NASCAR Camping World Truck Series.
Mr. Sheheen has previously worked with a variety of major tele-
vision networks including CBS, Fox, NBC and ESPN.

Our final witness today is Mr. Brent Yacobucci, Section Research
Manager of the Energy and Materials Section of the Congressional
Research Service. Mr. Yacobucci previously served as the Acting
Deputy Assistant Director of Resources, Science, and Industry for
the Congressional Research Service. Mr. Yacobucci received his
bachelor’s degree in mechanical engineering from the Georgia Insti-
tute of Technology—he’s a Ramblin® Wreck—and his master’s de-
gree in science, technology, and public policy from George Wash-
ington University.

I now recognize Mr. Kersting for five minutes to present his tes-
timony. Could you push your microphone switch there?

TESTIMONY OF MR. CHRISTOPHER KERSTING,
PRESIDENT AND CEO,
SPECIALTY EQUIPMENT MARKETING ASSOCIATION

Mr. KERSTING. There we go. Chairman Loudermilk, Ranking
Member Beyer, Ranking Member Johnson, Full Committee Chair-
man Smith—when he comes back—and members of the Sub-
committee. I appreciate the opportunity to speak with you today
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about the regulations recently proposed by the U.S. Environmental
Protection Agency to prohibit the conversion of street vehicles into
racecars.

My name is Chris Kersting. I am President and CEO of the Spe-
cialty Equipment Market Association, otherwise known as SEMA.
SEMA'’s a national trade association. It represents more than 6,800
mostly small businesses that manufacture, market, and sell a wide
range of specialty automotive aftermarket products including rac-
ing equipment for motorsports competition.

As noted, in July of 2015, the EPA issued a proposal regulation
to make illegal the act of modifying and converting a street car,
truck or motorcycle into a race vehicle. If finalized, this regulation
would contradict 46 years of EPA policy and practice under the
Clean Air Act as well as the intention of Congress when the rel-
evant portions of the law were enacted in 1970. SEMA contends
that the EPA’s new interpretation of the law puts this long history
and practice and the American motorsports tradition itself into
jeopardy.

Given this uncertainty and the importance of the matter to so
many, we urge Congress to now establish a clear exemption in the
law allowing street vehicles to continue being modified and con-
verted for motorsports competition.

By way of background, since the 1960s, SEMA has worked close-
ly with the EPA and the California Air Resources Board, otherwise
known as CARB, as regulations were developed for street vehicles
and emissions-related aftermarket parts, and SEMA does not view
the opportunity today as antagonistic. We appreciate the chance to
shed some light on an important matter.

Under the longstanding EPA and CARB regulations, it is already
illegal to knowingly manufacture, market, sell, or install a part or
component that negatively affects the emissions performance of a
street vehicle. CARB worked with SEMA in the early years of the
law to develop an emissions certification program that allows a
specialty parts manufacturer to test and certify that a particular
part does not negatively affect emissions. The federal EPA accepts
CARB certification as demonstrating emissions compliance and al-
lows certified parts sales in the states where EPA has jurisdiction.

In the past several years, SEMA and CARB have ramped up col-
laborative efforts on industry compliance. Last October, SEMA
completed construction on a new CARB-approved emissions testing
facility where SEMA members get priority to demonstrate that
their products comply with street-use emissions requirements
under CARB’s protocol. Further, for the past several years, SEMA
has been working directly with EPA officials concerning equipment
that would be illegal if used on road-going vehicles.

Our industry has a long history of emissions compliance and co-
operation with regulators, and we’re working, and you can see
we're investing substantially in ways to help our members achieve
compliance more quickly and cost-effectively.

The Clean Air Act does not extend authority to EPA to regulate
competition vehicles. Congress first addressed the issue in 1965
when it set the definition for how far that authority extends. It’s
defined as motor vehicles. Motor vehicles are self-propelled vehicles
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designed for transporting persons or property on a street or high-
way.

While the Clean Air Amendments of 1970—or with the Clean Air
Act Amendments of 1970, the on-record deliberations of the Con-
ference Committee made clear that Congress did not intend the
term “motor vehicle” to extend to vehicles manufactured or modi-
fied for racing. The question was actually put and answered.

Next, in 1990, Congress provided the EPA with the authority to
regulate non-road vehicles and engines. Since the term “non-road
vehicle” could have been misunderstood as including racing vehi-
cles, Congress actually included language to make clear that the
law excludes vehicles used solely for competition.

And it isn’t only Congress that has consistently excluded vehicles
modified for use in competition. EPA itself has a history of policies
and practices that up until the recently proposed regulations have
recognized the exclusion. For example, the EPA’s regulations per-
taining to non-road vehicles specifically allows emissions-certified
recreational motorcycles as well as snowmobiles and boats to be de-
certified and converted for competition use, the very issue we're
talking about with regard to street vehicles.

EPA also has specific policies for those wishing to import into the
United States cars and trucks that have been altered for competi-
tion use. EPA’s own import documentation forms specifically ask
the importer to supply the vehicle’s year, make, model, and VIN
number. These are street vehicles we're talking about here. The
EPA has historically recognized that altered competition vehicles
are not required to meet emissions requirements and has allowed
the import of these noncompliant racecars.

It is against this background that EPA recently revealed its en-
tirely novel interpretation that the Clean Air Act has always pro-
vided EPA the authority to prohibit the conversion of emissions-
certified street vehicles for use in motorsports. That is why SEMA
strongly supports H.R. 4715, the RPM Act of 2016.

This amendment to the Clean Air Act would eliminate any un-
certainty now and in the future and make clear that the law allows
emissions-certified street vehicles to be modified and converted for
competition use.

In a few moments, this Subcommittee is going to hear from Mr.
Ralph Sheheen. He’s going to describe the impact the EPA’s pro-
posed regs would have on American motorsports and the commu-
nities supported by racing. Many states see motorsports-related in-
dustries as a driving force for their economies. It would be a shock-
ing reversal to suddenly place most of the U.S. motorsports tradi-
tion outside of the law, and at risk of elimination.

As for impacts on the automotive side, EPA’s proposed regula-
tions would cause a devastating outcome since most of the non-pro-
fessional racing activity in the United States relies on production
vehicles that have been modified for use at the track, and because
of the federal emissions standards went into effect beginning in
1968, the EPA’s proposal would render illegal converted racing ve-
hiclas and future racing-parts sales for model years 1968 and for-
ward.

So what does that really mean? The proposed regs would elimi-
nate the manufacturing, distribution, retail sales, and installation
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businesses that supply the products and services required in motor-
sports. Retail sales of just the racing parts alone make up a $1.4
billion annual market, and that’s to speak nothing of related ancil-
lary sales for other equipment. Tens of thousands of jobs would be
lost. The carmakers would also experience a significant negative
impact as their racing-related divisions would evaporate including
racing-related product engineering and development, and vast sales
and marketing programs.

Clearly, in the wake of EPA’s newly revealed interpretation of
the Clean Air Act, the public and regulated industry deserve cer-
tainty concerning such an important provision of the law. SEMA
supports passage of H.R. 4715 to confirm the directives and the in-
tent of Congress.

I want to add that I agree with Congressman Beyer’s point that
we don’t want to have laws on the books which we have no inten-
tion of enforcing, and yet that is what EPA has indicated in recent
statements. It really makes very little sense. And I don’t expect
that folks who have invested both in racecars and in the businesses
that support racing want to live under the cloud of a line being
drawn around this activity that deems it illegal.

Thank you all again for this opportunity to speak on behalf of
SEMA and this matter of critical importance. I would be glad, of
course, to answer any questions that you might have.

[The prepared statement of Mr. Kersting follows:]
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Introduction

Chairman Loudermilk, Ranking Member Beyer, and members of the Subcommittee, I appreciate
the opportunity to speak with you today about a proposed regulation by the U.S. Environmental
Protection Agency (EPA) to prohibit the conversion of motor vehicles into vehicles used solely
for competition or, as they are more commonly called, racecars.

My name is Chris Kersting and I am the President and CEO of the Specialty Equipment Market
Association (SEMA). SEMA is a national trade association that represents more than 6,500
mostly small businesses that manufacture, market and sell specialty automotive aftermarket
products, including appearance, performance, comfort, convenience and technology products for
vehicles. Our members sell a wide variety of products, everything from truck caps for pickup
trucks to wheels and tires to products that enhance the performance of motor vehicles used in
motorsports competition. SEMA also hosts the SEMA Show, the largest annual gathering of
small businesses in the U.S.

In July of 20135, the EPA issued its proposed regulations to make illegal the act of converting a
motor vehicle — defined in the Clean Air Act as a car, truck or motorcycle designed for use on
the public streets and highways — into a racecar. This prohibition would include even those
vehicles used solely at the track and never again used on public roads. As will be described, this
regulation would contradict 46 years of EPA policy and practice under the Clean Air Act as well
as the intent of Congress when the act was made law in 1970. SEMA contends that the EPA is
seeking to exceed the bounds of statutory authority to regulate road vehicles, stretching its
authority to include vehicles converted and used exclusively as racecars.

SEMA applauds the recent introduction of bipartisan legislation by Representatives McHenry,
Cuellar, Hudson, Posey and Zeldin to eliminate any question as to the intention of Congress
under the Clean Air Act. H.R. 4715, the “Recognizing the Protection of Motorsports Act of
2016” (the RPM Act) makes clear that converting street vehicles to racecars used exclusively in
competition does not violate the law.

Collaboration with Federal/State Regulatory Agencies

SEMA was founded in 1963 by companies that produced performance equipment for early speed
competition, but quickly expanded in the following years to represent the entire specialty
equipment market. A key priority for SEMA has been to collaborate with lawmakers and
regulators both at the state and federal levels to ensure that laws and regulations for these
products are effective, necessary and least burdensome. SEMA seeks reasonable and responsible
application of the law so that companies can thrive and consumers can benefit from the resulting
product benefits and technological advances.

It is useful to mention some of the many safety and environmental advances that originated in the
specialty aftermarket. They include cruise control, retractable seat belts, recessed steering
wheels, reinforced roofs, roll bars, door locks, air bags, intermittent windshield wipers, door-
mounted mirrors, back-up cameras, hands-free technology, catalytic converters and gasoline
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direct injection technology. Many of these products were first developed for racecars and
eventually became standard equipment on motor vehicles.

Since its founding in the 1960s, SEMA has worked closely with officials from the EPA and
California Air Resources Board (CARB) as regulations were developed and implemented for
street vehicles and emissions-related aftermarket parts. Under both EPA and CARB regulations,
it is illegal to knowingly manufacture, sell, or install a part or component that would negatively
affect emissions performance of a regulated vehicle.

In 1974, the EPA issued Memorandum 1A to provide guidance on how the agency would
enforce the anti-tampering provision of the Clean Air Act “without imposing unnecessary
restraints on commerce in the automotive aftermarket.”' In short, the EPA settled on a policy
whereby aftermarket parts can be used so long as there is a “reasonable basis for knowing that
such use will not adversely affect emissions performance.”

Working with the specialty parts industry in the early years of vehicle regulations, CARB
developed an emissions certification program, the Executive Order or “E.O.” program that
allows specialty parts makers to certify that a particular part does not negatively impact
emissions. The EPA accepts CARB E.O. certification as sufficient for demonstrating a
“reasonable basis” that emissions are not negatively affected.

SEMA'’s services to its members include instructing the industry on compliance with relevant
laws and regulations. In furtherance of that mission, SEMA recently built and operates a state-
of-the-art emissions testing facility where companies can demonstrate that their on-road products
comply with emission requirements under CARB’s E.O. testing protocol.

SEMA also facilitates communications between regulators and industry members. For example,
the annual SEMA Show held in Las Vegas is a gathering point for industry leaders. Besides
displaying their newest products, company representatives are available to attend seminars and
meetings with lawmakers and regulators. SEMA has regularly arranged for EPA and CARB
officials to attend the SEMA Show, walk the aisles, and participate in panel discussions and
serninars on emissions regulations.

Since 2008, SEMA has been working directly with EPA officials to target equipment that would
be illegal if used on road-going vehicles. The goal has been to identify better means by which
the agency could restrict racing products to their intended purpose and keep them off public
roadways. Since its founding, SEMA has sought to work cooperatively with regulators and is
disappointed that the current proposal was issued by the agency amid these discussions without
notice to the regulated community.

! OFFICE OF ENFORCEMENT & GEN. COUNSEL, EPA, MOBILE SOURCE ENFORCEMENT MEMORANDUM NO. 1A,
INTERIM TAMPERING ENFORCEMENT POLICY (1974).
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New Application of the Clean Air Act to Racecars

The EPA is not authorized to regulate racecars, whether they be purpose-built or production cars
modified for racing. Congress first addressed this issue in the Motor Vehicle Air Pollution
Control Act of 1965, when it defined “motor vehicle™ as “any self-propelled vehicle designed for
transporting persons or property on a street or highway.” When the Clean Air Act Amendments
were enacted in 1970, Congress clarified in conference committee deliberations that the term
“motor vehicle” does not extend to vehicles manufactured or modified for racing.” In 1990,
Congress provided the EPA with the authority to regulate nonroad vehicles/engines. Since the
term “nonroad vehicle” could easily have been interpreted to include racecars, Congress included
language to unequivocally exclude vehicles used solely for competition from the definition of
“nonroad vehicle.”

Despite the clarity of congressional intent, last July the EPA issued a proposed regulation that
would make it illegal to convert a motor vehicle into a high performance racecar used
exclusively at the track. To do so would be a violation of the tampering provisions of the law,
subject to civil fines and related penalties. The EPA proposed regulation reads in part as
follows:

EPA Proposal: 40 CFR § 86.1854-12(b) covering “Prohibited Acts” would be
amended to add the following provision:

Certified motor vehicles and motor vehicle engines and their emission control
devices must remain in their certified configuration even if they are used solely
for competition or if they become nonroad vehicles or engines; anyone
modifyving a certified motor vehicle or motor vehicle engine for any reason is
subiject to the tampering and defeat device prohibitions of paragraph (a)(3) of
this section and 42 U.S.C. 7522(a)(3).

The EPA’s proposed regulation would apply to any vehicle, including sports cars, sedans and
hatch-backs, which started life as a street car or motorcycle originally certified to federal
emissions standards. The rule would prohibit modifications affecting any emissions-related
component, which is broadly construed to include changes to engines, engine control modules,
intakes, exhaust systems and more, even if the vehicle is converted into a dedicated track car and
never again used on the streets. Because the federal emission standards went into effect

? See House Consideration of the Report of the Conference Committee, Dec. 18, 1970 (reprinted in A4 legislative
history of the Clean air amendments of 1970, together with a section-by-section index, U.S. LIBRARY OF CONGRESS,
ENVIRONMENTAL POLICY DIVISION, Washington: U.S. Govt. Print. Off. Serial No. 93-18, 1974, p. 117)
(Representative Nichols: “I would ask the distinguished chairman if I am correct in stating that the terms “vehicle’
and “vehicle engine” as used in the act do not include vehicles or vehicle engines manufactured for, modified for or
utilized in organized motorized racing events which, of course, are held very infrequently but which utilize all types
of vehicles and vehicle engines?”; Representative Staggers: “In response to the gentleman from Alabama, I would
say to the gentleman they would not come under the provisions of this act, because the act deals only with
automobiles used on our roads in everyday use. The act would not cover the types of racing vehicles to which the
gentleman referred, and present law does not cover them either.”).

% See 42 U.S.C. § 7550(10) (2016) (“The term ‘nonroad vehicle’ means a vehicle that is powered by a nonroad
engine and that is not a motor vehicle or a vehicle used solely for competition.”).

4
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beginning in 1968, the EPA’s proposal would cover all vehicles dating back to that year. In fact,
older vehicles are frequently raced with an original body and chassis, but with completely new

performance engines and parts under the hood. These upgrades improve the performance, and in
most cases, the emissions of these older racecars, but would be illegal under the EPA’s proposal.

Statements from the EPA suggest that the agency has proposed this change because it needs
further enforcement authority to go after emissions defeat devices on street vehicles. However,
the EPA already has authority to enforce against anyone who offers, sells or installs products that
knowingly take a regulated motor vehicle out-of-compliance. The agency is now claiming that
the Clean Air Act authorizes it to regulate equipment taken off the public roads and used solely
as racecars. This policy conflicts with the legislative history and the statutory definition of
“motor vehicle.”

The Clean Air Act was enacted 46 years ago and SEMA is unaware of a single instance in which
the EPA previously took the position that the law applies to motor vehicles converted for race-
use-only. Industry, the public and lawmakers have had a clear understanding that these vehicles
are excluded from the Clean Air Act. The EPA’s enforcement division is now attempting to
rewrite the law.

The proposed policy even conflicts with the EPA’s “Green Racing Program” which seeks to
collaborate with industry and race sanctioning organizations to promote innovative product
development through racing. Phrased differently, the EPA’s Green Racing Program serves as a
testing platform for new safety and performance technologies that will eventually benefit the
public when they are incorporated into mass-produced vehicles. Yet, the EPA’s enforcement
division is proposing to stifle the program and the new products that could emerge.

Given that SEMA views the proposal as a dramatic shift in EPA policy that has never been
previously applied, it is important to note how the EPA made the public aware of this
interpretation. The proposed regulation was tucked deep within an unrelated greenhouse gas
rulemaking for trucks and buses issued in July, 2015. In the table of contents for the 629-page
rule, there was no reference to “Competition Use Engines/Vehicles” or any similar heading. The
topic was included with other seemingly minor issues under the heading “XIV. Other Proposed
Regulatory Provisions.” Since the subject rulemaking applies to medium- and heavy-duty
engines for model year 2018 and beyond, these markers were wholly insufficient in alerting the
public to a regulation applicable to light-duty vehicles and that would eliminate a large portion of
the U.S. motorsports activity and heritage dating back to 1968.

Not surprisingly, there was not a single public comment submitted on the racecar provision until
SEMA discovered it and then submitted comments on Dec. 28, 2015, after the formal comment
period had ended. However, when SEMA issued a press release and the public became aware of
the EPA proposal on Feb. 8th, over 100,000 individuals signed a White House petition in less
than 24 hours, asking the administration to direct the EPA to withdraw its proposal.

The EPA failed to comply with Administrative Procedure Act and Clean Air Act requirements
that are intended to provide adequate opportunity for the public to comment on proposed rules.
Constitutional due process also demands agencies provide adequate notice to regulated
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individuals. Further, the EPA failed to conduct an economic analysis, regulatory-flexibility
analysis or small business analysis on the racecar provisions, as required under law.

On March 2, 2016, the EPA issued a “Notice of Data Availability” that recognizes SEMA’s
concerns over the proposed racecar regulation. The EPA did not defend its position. Rather, it
simply asked the public to comment on SEMA’s December 2015 comments. While the
rulemaking has been reopened for public comment, there is no supplemental information to
fulfill EPA obligations to conduct an economic analysis, regulatory-flexibility analysis or small
business analysis. Instead of ending the debate and withdrawing its flawed interpretation, the
EPA is allowing it to move forward for an indefinite period of time. Hence, it remains the EPA’s
official policy that racecars dating back to 1968 are subject to enforcement.

Impact of the EPA Proposal on the Industry

The EPA’s proposed regulation would have a devastating impact on motorsports since many
types of racing rely on production vehicles that have been modified for use strictly at the track.

It would also devastate the industry that supplies the products used in motorsports. The specialty
equipment automotive aftermarket employs about one million Americans across all 50 states.
Current retail sales of racing products make up a $1.4 billion annual market. Beyond specialty
racing equipment, the regulation would have a significant negative impact on racing-related
divisions among the vehicle manufacturers, involving advanced product engineering and
development, development of safety systems and sales and marketing. The number of jobs lost
in the automotive industry as a result of the regulation will be considerable.

Motorsports as an industry generates billions of dollars of economic activity across the nation.
Many states see motorsports-related industry as a driving force of their economies, such as
Indiana, which has an estimated 23,000 Indiana residents employed by motorsports companies
with an average salaries of $63,000.* Indianapolis Motor Speedway alone contributes over $510
million of economic activity annually in Indiana.’ In Ohio, Summit Motorsports Park sponsored
by aftermarket parts supplier Summit Racing has a $99.5 million economic impact on the
surrounding community.® That translates into jobs lost as well as denying Americans the ability
to enjoy the sport of racing, either as drivers, teams or spectators. Legitimate racing products
may no longer be developed and sold to the racers, and businesses may no longer be willing to
modify vehicles.

Motor vehicles are also regulated by the National Highway Traffic Safety Administration
(NHTSA). Similar to the Clean Air Act’s tampering prohibition, under the Motor Vehicle Safety
Act it is illegal for a manufacturer, distributor, dealer, or motor vehicle repair business to
knowingly make inoperative any part of a device or element of design installed on or in a motor

* Rich Van Wyk, Study Shows Motorsports Impact on Indiana Economy, WTHR (Dec. 6, 2012), available at
http://www.wthr.com/story/20281896/study-shows-motorsports-impact-on-indiana-economy.

* Drew Klacik, Estimating the Annual Economic Contributions of Indianapolis Motor Speedway, INDIANA
UNIVERSITY PUBLIC POLICY INSTITUTE at 3 (2013), available at http://www.imsproject100.com/wp-
content/uploads/2013/07/Report_Update.pdf.

® Economic impact study released: Race track generates $99.5 million a year for other local businesses, Summit
News (Feb. 28, 2013), available at http://www.summitmotorsportspark.com/news/81-news/2 1 7-economic-impact-
study-released.
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vehicle or motor vehicle equipment in compliance with a motor vehicle safety standard. The
Motor Vehicle Safety Act’s “make inoperative” prohibition does not apply to a certified motor
vehicle that has been modified into a vehicle used solely for competition, placing it in conflict
with the EPA’s proposed interpretation of the Clean Air Act’s tampering prohibition. Beyond
statutory differences, the issue has significant economic and safety implications. Competition
use vehicles are modified in shops across the nation and the vehicles are outfitted with safety
equipment such as five-point seat belts, roll bars, cages and safety netting, suspension, wheels
and tires. These ancillary sales and services would cease as a result of the EPA’s proposed
policy because performance modifications to make the vehicles suitable for racing would be
prohibited.

The EPA’s proposal would also subject the industry to two contradictory stances on competition-
use-only products, since they would become illegal at the federal level but permitted by the State
of California.” In settiement agreements with non-complying companies, CARB routinely
requires companies to appropriately label racing-use-only Eroducts with disclaimers to inform
consumers that the part may only be used for competition.

Conclusion

The public and regulated industry need certainty regarding how the Clean Air Act is applied.
Until July 2015, there never appeared to be any confusion regarding congressional directives and
intent with respect to the racecar conversion issue. SEMA supports passage of H.R. 4715, the
“Recognizing the Protection of Motorsports Act of 20167, that would confirm those directives
and intent.

Thank you again for this opportunity to speak on behalf of SEMA.

7 See Cal. Health & Safety Code § 43001 (2016) (“The provisions of this part [Part 5 — Vehicular Air Pollution
Control] shall not apply to: (a) Racing vehicles.™); see also Cal. Health & Safety Code § 39048 (2016) (*‘Racing
vehicle” means a competition vehicle not used on public highways.”).

# See Settlement Agreement and Release, ARB and LeMans Corporation at 6 (Jan. 16, 2016), available at
http:/fwww.arb.ca.gov/enf/casesett/sa/lemans_corp_sa.pdf (“To the extent LEMANS advertises non-exempt parts in
California, it shall use one of the following disclaimers:.. C. ‘LEGAL IN CALIFORNIA ONLY FOR RACING
VEHICLES WHICH MAY NEVER BE USED, OR REGISTERED OR LICENSED FOR USE, UPON A
HIGHWAY,” or D. ‘FOR CLOSED COURSE COMPETITION USE ONLY. NOT INTENDED FOR STREET
USE,”...”).
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Chairman LOUDERMILK. Thank you, Mr. Kersting.
And I now recognize Mr. Sheheen for five minutes to present his
testimony. You have the green flag, sir.

TESTIMONY OF MR. RALPH SHEHEEN,
MANAGING PARTNER AND PRESIDENT,
NATIONAL SPEED SPORT NEWS

Mr. SHEHEEN. Thank you, Chairman Loudermilk, Ranking Mem-
ber Beyer, and Members of the Subcommittee. Thank you for invit-
ing me to speak about the U.S. Environmental Protection Agency’s
recent proposal to prohibit the modification of street vehicles into
race-use-only vehicles.

Over the past 31 years, I have built a career around the exciting
sport of auto racing. I am currently one of the owners and Presi-
dent of National Speed Sport News, a publication that dates back
to 1934. I have also spent much of my career as a motor sports
broadcaster for a variety of networks including Fox, CBS, NBC,
and ESPN, and countless radio networks. On any given weekend,
you can find me calling the action live on TV from racetracks
across the country. I'm in a unique position to speak to the impact
this regulatory proposal would have on the motorsports community.

For me, it began at the age of five. My parents took me to my
first race at the old fairgrounds mile in Sacramento, California.
Legendary racers such as Mario Andretti, A.J. Foyt, and the Unser
Brothers were competing that day. I can still remember vividly to
this day my father walking me across the track at the end of the
race and my shoes sticking to the dirt they had just raced on. See-
ing the cars and the drivers up close, hearing the roar of the en-
gines, and experiencing the unique smells are indelible memories.
The blazing speeds and the incredible feats of bravery as these men
risked it all for the glory that came with the checkered flag hooked
me for life. These experiences aren’t unique to me. They have been
shared by millions of race fans young and old across our country
for generations.

I chose to make motorsports my career. For 28 years I have been
a nationally recognized sportscaster, broadcasting some of the big-
gest motorsports events in the world including the Indianapolis
500, the Daytona 500, and the Monaco Grand Prix. I've also dedi-
cated a large part of my career to saving one of our sports’ true
treasures: National Speed Sports News, which is America’s oldest
and most trusted name in motorsports journalism. Due to the pas-
sion I have for this sport and its history, Speed Sport is now a full-
fledged and thriving media company. We cover motorsports from
the very top levels all the way down to your local dirt track.

Most racers begin their careers competing in a division that uti-
lizes a modified production vehicle. That’s because it is the cheap-
est and most cost-effective form of racing. The EPA regulation to
prohibit any production vehicle from ever being converted or modi-
fied for racing use would be devastating to many types of racing,
particularly racing at the amateur levels where the racers are not
in a position to purchase the purpose-built racecars used in many
professional series. There are over 1,300 racetracks in this country,
and the vast majority are not dedicated to running high-cost
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racecars like the well-known top divisions of NASCAR, IndyCar,
and the NHRA.

Many of the famous drivers who compete in these very popular
series started their very careers in converted street cars that they
trailered to their local track every weekend. For many years, the
great American race, the Daytona 500, as well as the greatest spec-
tacle in racing, the Indy 500, utilized modified vehicles as well, pro-
duction vehicles that were modified. These world-renowned events
that are such an integral part of America’s sporting landscape
would’ve been outlawed by this EPA regulation.

The racers who would be hit hardest by this proposal are the in-
dividuals who are just starting out in the sport, and the commu-
nities that support them. Companies supplying the parts used in
these amateur series and the shops that perform the modifications
would also suffer.

These vehicles are frequently converted into track-use-only cars
and are rebuilt many times throughout their years spent in com-
petition. To remove the ability to create, rebuild, improve, or serv-
ice these vehicles is to take away the ability of most enthusiasts
to engage in much of the racing that presently takes place in the
United States.

On Friday and Saturday nights at tracks across the country, you
will encounter amateur racers and the communities that come out
to support them. The impact of this regulation goes beyond the in-
dividual racers in the pits and their ability to build and service
their cars as entire communities would suffer. Families, men,
women and children come out to the local racetrack on the week-
end to cheer on and support their friends, neighbors and family
members. Fathers, sons, mothers and daughters spent countless
hours working together to get the family racecar ready for the next
weekend’s event. Racing is a lifestyle, and in many towns across
the country, it is the highlight of the weekend.

Beyond this practical impact on daily lives, racing provides a sig-
nificant boost to the economies of communities with motorsports
businesses and racetracks.

In Chairman Loudermilk’s home State of Georgia, the owners of
a successful high-performance parts business are enhancing the
economy of southeast Georgia by creating the Georgia International
Raceway Park, which is expected to bring in around $75 million
annually and more than 200 full-time and part-time jobs within a
five-year span.

In Florida, the home state of Representatives Posey and Grayson,
the Daytona International Speedway and the Homestead Miami
Speedway generate an annual economic impact of over $2.1 billion
and over 35,000 permanent jobs.

And in my home State of North Carolina, approximately 27,252
residents in 2005 were employed in motorsports-related jobs includ-
ing employees working for suppliers of the equipment used in rac-
ing. This is a $6.2 billion-a-year-old industry in North Carolina.
That number has almost certainly gone up in the ten-plus years
since a full-scale economic impact study was completed by econo-
mists at UNC Charlotte.

Until this recent EPA proposal, no government entity has ques-
tioned the legality of using modified production vehicles exclusively
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for racing, and an enormous industry has been created as a result.
It seems absurd that a federal agency could outlaw thousands of
racecars and the businesses that supply products for these cars
without legislative authority or justification.

On behalf of racing enthusiasts across the country and the indus-
tries that serve them, I ask for your support for H.R. 4715, the Rec-
ognizing the Protection of Motorsports Act of 2016, to make clear
that converting street vehicles to racecars used exclusively in com-
petition does not violate the Clean Air Act.

Thank you again for this opportunity to testify. I'm happy to an-
swer any questions you may have.

[The prepared statement of Mr. Sheheen follows:]
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Racing to Regulate: EPA’s Latest Overreach on Amateur Drivers

Statement of Mr. Ralph Sheheen
Managing Partner & President, National Speed Sport News

Before a Hearing of the Subcommittee on Oversight
of the House Science Committee

Tuesday, March 15, 2016 - 10:00am
2318 Rayburn House Office Building
Subcommittee on Oversight (114th Congress)

Chairman Loudermilk, Ranking Member Beyer, and members of the Subcommittee, thank you
for inviting me here today to speak to the U.S. Environmental Protection Agency's (EPA) recent
proposal to prohibit the modification of street vehicles into race-use-only vehicles. Over the past
28 years, I have built a career around the exciting sport of auto racing. I am currently one of the
owners and President of National Speed Sport News, a publication that dates back to 1934. 1
have also spent much of my career as a broadcaster of motorsports on national television for a
wide variety of networks, including FOX, CBS, NBC and ESPN, and countless radio networks.
On any given weekend, you can find me calling the action live on TV from racetracks across the
country, so I am in a unique position to speak to the impact this regulatory proposal would have
on the motorsports community.

For me it began at the age of five. My parents took me to my first race at the old fairgrounds mile
in Sacramento, California. Legendary racers such as Mario Andretti, AJ Foyt and the famed
Unser brothers were competing. I can still remember vividly to this day, my father walking me
across the track at the end of the race and my shoes sticking to the dirt that they had raced on.
Seeing the cars and the drivers up close, hearing the roar of the engines, and experiencing the
unique smells are indelible memories. The blazing speeds and the incredible feats of bravery as
these men risked it all for the glory that came with the checkered flag hooked me for life. These
experiences aren’t unique to me. They have been shared by millions of race fans, young and old,
across our country for generations.

For years after that day, my family, like many American families, regularly attended motorsports
events. It didn’t matter if it was stock cars, sports cars, sprint cars or drag races. We saw it all.
We enjoyed the competition and the time together at the races. My own family, my wife
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Kimberly and my children Olivia and Lucas, have continued this tradition and have many
wonderful memories of our time at the track with our racing family.

Nobody in my family ever became a competitor. However, I chose to make motorsports my
career. For 28 years [ have been a nationally recognized sportscaster broadcasting some of the
biggest motorsports events in the world including the Indy 500, the Daytona 500 and the Monaco
Grand Prix.

I have also dedicated a large part of my career to saving one of our sports true treasures, National
Speed Sport News, which is America's oldest and most trusted brand name in motorsports
journalism. Due to the passion I have for this sport and its history, Speed Sport News is now a
full-fledged and thriving media company. With our wide variety of media layers that include a
monthly magazine, website, social media and television shows, we cover motorsports from the
very top levels all the way down to your local dirt track.

I have been blessed with an amazing career that began on that sunny autumn afternoon, when a
little five year old boy passionately fell in love with a sport. At some point, every race car driver
and motorsports fan had the same experience.

This proposed regulation from the EPA, however, would have kept my dream from ever
becoming a reality. You see, those famous racers, Mario Andretti, AJ Foyt, Richard Petty, Dale
Earnhardt and so many others like them, all began their careers in vehicles that would have been
outlawed according to this regulation.

Most racers begin their careers competing in a division that utilizes a modified production
vehicle. That's because it is the cheapest and most cost effective form of racing. The EPA
regulation to prohibit any production vehicle from ever being converted or modified for racing
use would be devastating to many types of racing, particularly racing at the amateur levels where
the racers are not in a position to purchase the purpose-built race cars used in many professional
series. There are over thirteen-hundred race tracks in this country, and the vast majority are not
dedicated to running high-cost race cars like the well-known top divisions of NASCAR, IndyCar
or the NHRA that you see on television. The famous drivers who compete in these very popular
series may now drive for multi-million dollar teams in cars that cost hundreds of thousands of
dollars to build. However, most started their careers in converted street cars that they trailered to
their local track every weekend.

For many years, the Great American Race, the Daytona 500, as well as the Greatest Spectacle in
Racing, the Indy 500, utilized modified production vehicles as well. These incredible world-
renowned events that are such an integral part of America's sporting landscape would have been
outlawed by this proposed regulation from the EPA.

The racers who would be hit hardest by this proposal are the individuals who are just starting out
in the sport and the communities that support them. Companies supplying the parts used in these
amateur series, and the shops that perform the modifications, would also be out 6f business.
These vehicles are frequently converted into track-use-only cars and rebuilt many times
throughout their years spent in competition. To remove the ability to create, rebuild, improve or
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service these vehicles is to take away the ability of most enthusiasts to engage in much of the
racing that presently takes place in the U.S.

On Friday and Saturday nights across the country, you will encounter amateur racers and the
communities that come out to support them. The impact of this regulation goes beyond the
individual racers in the pits and their ability to build and service their cars, entire communities
would suffer. Families, men, women and children, come out to the local racetrack on the
weekend to cheer on and support their friends, neighbors and family members, Fathers, sons,
mothers and daughters spend countless hours working together to get the family race car ready
for the next weekend’s event. Racing is a lifestyle, and in many towns across the country it is
the highlight of the weekend.

Beyond this practical impact on daily lives, racing provides a significant boost to the economies
of communities with motorsports businesses and racetracks. In Chairman Loudermilk’s home
state of Georgia, the owners of a successful high-performance parts business are enhancing the
economy of southeast Georgia by creating a motorsports complex, the Georgia International
Raceway Park, which is expected to bring in around $75 million annually and more than 200
full-time and part-time jobs within a five-year span.! In Florida, the home state of
Representative Posey and Representative Grayson, the Daytona International Speedway and the
Homestead-Miami Speedway “generate an annual economic impact of over $2.1 billion and over
35,000 permanent jobs.”? In my home state of North Carolina, approximately 27,252 residents
in 2005 were employed in motorsports-related jobs, including employees working for suppliers
of the equipment used in racing.’ That number has almost certainly gone up in the ten-plus years
since a full-scale economic impact study was completed by economists at the UNC-Charlotte.

Until this recent EPA proposal, no government entity has questioned the legality of using
modified production vehicles exclusively for racing and an enormous industry has been created
as aresult. The EPA's proposed regulation has completely ignored the racers and the industry
that supports this sport. Overnight, race car owners would no longer be able to continue to
maintain their vehicles for racing use, and most of these vehicles cannot be converted back to
their original configurations. It seems absurd that a federal agency could outlaw thousands of
race cars and the businesses that supply products for these cars without legislative authority or
justification.

On behalf of racing enthusiasts across the country and the industries that serve them, I ask for
your support for H.R. 4715, the “Recognizing the Protection of Motorsports Act of 2016,” to
make clear that converting street vehicles to race cars used exclusively in competition does not
violate the Clean Air Act.

! Tracy Renck, PSM Icon Bryce eyes new Motorsports Complex in Americus, Competition Plus (Feb. 10, 2011),
available at hitp://www.southgatech.edw/index.cfim?PageID=207&NewsID=199.

2 National Motorsports Coalition, Motorsports Economic Impact (October 2009), available at
http://www.internationalspeedwaycorporation.com/~/media/23097CIEAF3F4423A213B8063362B400.ashx.

% John E. Connaughton & Ronald A. Madsen, The Economic Impacts and Occupational Analysis of the North
Carolina Motorsports Industry for 2005 at 11-12 (2006), available at
hitp://northcarolinamotorsportsassociation.org/wp-content/uploads/2012/07/Economic-tmpact-Study-Updated-
2005.pdf.
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Short Biography of Mr. Ralph Sheheen
Managing Partner & President, National Speed Sport News

Ralph Sheheen, a native of Sacramento, California, has been broadcasting motorsports on
national television for over 25 years. As a nationally recognized broadcaster he has covered
everything from Swamp Buggies to Formula One and from Supercross to Moto GP. During his
lengthy career, Ralph has held microphones for a wide variety of major television networks
including FOX, CBS, NBC, FS1, FS2, TNT, ESPN, ESPN 2, NBCSN, CBSSN, MAVTV, TBS,
FOX Sports South, SPEED, Versus, TNN, Prime Network, Sports Channel America and NHK.

Sheheen's on air experience has not been limited to just television, having also worked.on the
biggest racing radio networks in the country including PRN, MRN and the Indy Radie Network.
He has also spent many hours broadcasting races over the PA at many of the world's most
famous tracks including the Indianapolis Motor Speedway, Daytona International Speedway,
Mazda Raceway Laguna Seca and Sonoma Raceway, to name a few.

Some of the broadcasting highlights for Ralph include being the Play-by-Play host for the first
ever live broadcasts of such major events as the NHRA's US Nationals, the World of Qutlaws
Knoxville Nationals and the AMA's Supercross Series. Sheheen was also a member of the CBS
Sports broadcast crew for one of the biggest days in the history of NASCAR, Dale Earnhardt
Sr.'s victory in the famed Daytona 500.

Sheheen is also one of the proud owners and President of the original and most trusted brand
name in American motorsports journalism, SPEED SPORT. Founded in 1934, SPEED SPORT
is a full-fledged media company that produces SPEED SPORT Magazine, speedsport.com, “The
Daily” newsletter, a multitude of television shows for national television networks and extensive
motorsports coverage on social media.

Ralph has also expanded his racing resume to include a wealth of experience working on the
public relations and marketing side of motorsports. He has worked in this capacity representing
racetracks, drivers and series.

Motorsports is not just a job for Ralph, but a passion, one that can only be fueled with time
behind the wheel and in the saddle. He has logged many laps in a wide variety of racing
machinery, including NASCAR stock cars, Indy cars, sprint cars, sport bikes and numerous types
of sports cars. He has chased checkered flags while competing in the VW Jetta TDi Cup,
Thunder Roadsters and Karts. Sheheen even has a second place finish in the legendary Baja 1000
to his credit as a co-driver in Class 7 4x4. Ralph is also an avid motorcyclist and can often be
found putting in as many miles as his schedule will allow on his customized Harley-Davidson
Fat Boy.
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Chairman LOUDERMILK. Thank you, Mr. Sheheen.
I now recognize Mr. Yacobucci for five minutes to present his tes-
timony.

TESTIMONY OF MR. BRENT YACOBUCCI,
SECTION RESEARCH MANAGER,
ENERGY AND MINERALS SECTION,
CONGRESSIONAL RESEARCH SERVICE

Mr. YacoBuccl. Good morning, Chairman Loudermilk, Ranking
Member Beyer, and Members of the Subcommittee. I am Brent
Yacobucci, the Energy and Minerals Section Research Manager for
the Congressional Research Service. I was asked to provide back-
ground and to discuss CRS’s research on tampering provisions and
exemptions within the Clean Air Act and to discuss policy options
to exempt racing vehicles.

Congressional guidelines require that I confine my testimony to
technical aspects of matters under consideration and that I limit
myself to questions within my field of expert. I can discuss policy
options and ramifications but CRS does not take a position on
pending or proposed legislation.

In July 2015, EPA proposed new emissions standards for
medium- and heavy-duty vehicles and engines. Within the proposal
are provisions that EPA maintains clarify longstanding policy but
which part suppliers argue is new policy restricting owners from
converting road vehicles for racing and suppliers from selling ret-
rofit kits and other parts to those owners.

The original public-comment period ended in September. In re-
sponse to comments from SEMA and for unrelated reasons, EPA
reopened the docket for comments from March 2nd through April
1st.

The key policy question is whether a vehicle operated solely for
racing is a motor vehicle as defined by the Clean Air Act and thus
subject to tampering and defeat device provisions of the Act. To sell
a new motor vehicle, the automaker must supply a certificate of
compliance with federal standards. Under the Act, it is unlawful to
remove, bypass, defeat or render inoperative any part of a motor
vehicle’s emissions system.

In 1990, Congress granted EPA new authority to regulate non-
road vehicles and explicitly excluded those used solely for competi-
tion. However, there’s no similar provision in the Act explicitly ex-
empting a racing vehicle from the definition of motor vehicle after
it has been certified as such. This is arguably a difference in inter-
pretation between EPA and SEMA. EPA maintains that conversion
of motor vehicles to racing vehicles is part of a larger prohibition
on reclassifying motor vehicles for any purpose. SEMA, on the
other hand, maintains that EPA and the Act’s silence on the topic
before 2015 mean that such conversions are allowed.

Under the 1990 Amendments, EPA established emissions stand-
ards for non-road vehicles and provided specific guidance for con-
verting new non-road vehicles including motorcycles or dirt bikes
from recreational use to competition. The owner must destroy the
original emissions label attached to the bike and the owner may
not then use the bike for recreation. This process is, to our under-
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standing, based on owners’ self-compliance, and the EPA does not
maintain a list of such conversions.

EPA and other agencies also temporarily exempt importing rac-
ing cars through a detailed reporting process. Exemptions are
granted by case, and importers must supply EPA among other
things the vehicle identification, or VIN number, a list of race-spe-
cific characteristics, and a list of characteristics that preclude the
vehicle’s safe use on roads. In its guidance, EPA states that not all
vehicles used in races are excluded from emissions compliance. De-
terminations are based on the capability of the vehicle, not its in-
tended use.

This distinction between a vehicle’s capabilities and its use is
central to EPA’s position. Going back as far as 1974, EPA has
maintained that it would make determinations on exclusions from
the motor vehicle definition based on vehicle design, not intended
use. Since that time, EPA has employed that test for a variety of
uses including off-road vehicles, kit cars, and imported racecars.

CRS was unable to find a document from EPA before 2015 that
explicitly stated that motor vehicles converted to racing were not
eligible for exemption. However, nor could CRS identify provisions
in the Act or regulations which would explicitly allow for a certified
motor vehicle to be reclassified.

In enforcing the tampering provisions, EPA has historically not
taken action against individual owners. In all enforcement actions
CRS could identify, automakers, parts suppliers, and repair shops
were the defendants. CRS could find no instances of EPA targeting
owners modifying vehicles for road or track use. Further, CRS
could identify no cases where EPA took action against parts sup-
pliers who operated solely in the racing market.

Actions against parts suppliers have often alleged the sale of de-
feat devices to road vehicle users despite claims by the supplier
that the parts were for off-road or racing use only. A key issue is
that for motor vehicles modified for racing, in some cases, there
may be no way to produce parts that could also not also be used
on motor vehicles.

Responding to concerns raised by SEMA and others, an EPA
spokesperson stated publicly that the agency remains primarily
concerned with “aftermarket manufacturers who sell defeat emis-
sion control systems on vehicles used on public roads.” This state-
ment may not be sufficient to address concerns of racing-parts sup-
pliers as EPA maintains that their actions may still be illegal even
if EPA chooses not to focus enforcement action on them.

At least two bills, H.R. 4715 and S. 2659, have been introduced
to address EPA’s regulation of motor—of racing vehicles. The bill
would amend the Clean Air Act definition of motor vehicle to in-
clude competition—to exclude competition-only vehicles and would
explicitly exempt such vehicles from the tampering provisions. Pol-
icy questions related to these bills include how would EPA imple-
ment the new provisions, how the definition change would interact
with other federal and state laws, and whether there would be a
process for recertifying racing vehicles for later on-road use.

I thank the Subcommittee for its time, and I am happy to answer
any questions.

[The prepared statement of Mr. Yacobucci follows:]
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MEMORANDUM March 15, 2016
To: House Committee on Science, Space, and Technology Subcommittee on Oversight
From: Brent D. Yacobucci, Section Research Manager, x7-9662

Subject: Testimony for Hearing on “Racing to Regulate: EPA’s Latest Overreach on Amateur
Drivers”

Good morning Chairman Loudermilk, Ranking Member Beyer, and Members of the Subcommittee. My
name is Brent Yacobucci. I am the Energy & Minerals Section Research Manager for the Resources,
Science, and Industry Division of the Congressional Research Service. I have been asked to provide
background and discuss CRS’ research on anti-tampering provisions and exemptions within Title II of the
Clean Air Act, and to discuss policy options to exempt racing vehicles from those anti-tampering
provisions. Congressional guidelines on objectivity and non-partisanship require that I confine my
testimony to technical, professional, and non-advocate aspects of matters under consideration, and that I
limit myself to questions within my field of expertise. Although I can discuss policy options and potential
ramifications, CRS does not take a position on pending or proposed legislation,

I have been with CRS for 17 years in various positions, providing analysis on automotive design,
emissions controls, and vehicle-related provisions of the Clean Air Act. I have a bachelor’s degree in
mechanical engineering from the Georgia Institute of Technology and a master’s degree in public policy
from The George Washington University. I am a member of the Society of Mechanical Engineers and the
Society of Petroleum Engineers, although today I am representing only CRS.

Tampering Provisions of the Clean Air Act

On Monday, July 13, 2015, the Environmental Protection Agency (EPA) issued proposed regulations for
greenhouse gas emissions from medium- and heavy-duty vehicles and engines.' Included in the proposal
are provisions that EPA maintains are clarification of long-standing policy, but which the Specialty
Equipment Market Association (SEMA) and others argue constitutes new policy restricting vehicle
owners’ ability to convert on-road motor vehicles to dedicated racing vehicles, and for parts suppliers
(such as those represented by SEMA) from selling retrofit kits and other parts to those owners. The
original public comment period ended September 11, 2015. Subsequently, in response to comments
received from SEMA? and to present new emissions and modeling data unrelated to racing vehicles, EPA

! Environmental Protection Agency and Department of Transportation, "Greenhouse Gas Emissions and Fuel Efficiency
Standards for Medium- and Heavy-Duty Engines and Vehicles-—Phase 2; Proposed Rule," 80 Federal Register 40137-40766, July
13,2015,

* Stephen B. McDonald, Vice President, Government Affairs, Re: Docket: EPA-HQ-OAR-2014-0827, Specialty Equipment
Market Association, Washington, DC, December 28, 2015, http://www.regulations.gov/#!documentDetail; D=EPA-HQ-OAR-
2014-0827-1469.

Congressional Research Service 7-5700 | www.ers.gov
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reopened the docket for comments (limited to the new data and to the issues raised by SEMA) on March
2, 2016; the new comment period is scheduled to run through April 1.>

The key policy question is whether EPA considers a vehicle operated solely for racing as a “motor
vehicle,” and thus subject to the anti-tampering and defeat device provisions of the Clean Air Act. Title I
of the Clean Air Act provides a definition for, among other things, “motor vehicle.” The sale of a new
motor vehicle requires the automaker to supply a “certificate of compliance” with federal emissions
standards. Under Section 203 of the Clean Air Act it is unlawful to remove, “bypass, defeat, or render
inoperative” any part of a motor vehicle’s emissions control system.*

”

In the Clean Air Act Amendments of 1990, in establishing EPA’s authority to regulate “nonroad vehicles,
Congress explicitly defined nonroad vehicles to exclude those used solely for competition.” However, no
similar provision explicitly exempts a racing vehicle from the definition of “motor vehicle” after it has
been certified as such. CRS could not identify any other provisions within the Act to explicitly allow or
preclude EPA from reclassifying motor vehicles as some other class of vehicle. Thus, at issue is arguably
a difference in interpretation between EPA and SEMA. EPA maintains that its position is part of a larger
prohibition on reclassifying motor vehicles for any purpose. SEMA, on the other hand, maintains that
EPA and the Act’s silence on the topic before 2015 means that such conversions are allowed.®

Pursuant to the Clean Air Act Amendments of 1990, in November 2002 EPA established emissions
standards for recreational nonroad vehicles and engines — including motorcycles, all-terrain vehicles
(ATVs), and snowmobiles.” Within those rules, EPA provided specific procedures and guidance for how
new nonroad motorcycles, or “dirt bikes,” can be converted from recreational use to competition-only.
Specifically, only nonroad bikes may be converted.® Before doing so, the owner must destroy the original
emissions compliance label attached to the dirt bike, and the owner may not then use the bike for
recreation. If the owner later sells the dirt bike, he or she must inform the purchaser that it has been
modified and may only be used for competition. This process is, to our understanding, based solely on
owner compliance, and EPA does not maintain any sort of database of these conversions.

EPA and the National Highway Traffic Safety Administration (NHTSA), part of the Department of
Transportation, also provide temporary exemptions for cars and trucks imported for racing purposes. In
those cases, importers must follow a more detailed process to request an exemption from EPA and
NHTSA. These exemptions are granted on a case-by-case basis. Importers must supply to EPA, among
other things, the Vehicle Identification, or VIN, Number, a list of race-specific characteristics (such as roll
bars/cages and racing harnesses), a list of characteristics that preclude the vehicle’s safe use on roads (for
example, lack of a reverse gear or headlights), and photos of the vehicle. In guidance available on its

* Environmental Protection Agency and Department of Transportation, "Greenhouse Gas Emissions and Fuel Efficiency
Standards for Mediur- and Heavy-Duty Engines and Vehicles--Phase 2--Notice of Data Availability,” 81 Federal Register
10822-10826, March 2, 2016.

‘42 US.C. §752203).

*42U.8.C. §7552 (11).

¢ Specialty Equipment Market Association, Debunking the-Myths: EPA Proposal to Prohibit Conversion of Vehicles Into
Racecars, Washington, DC, February 11, 2016, https://www.sema.org/sema-enews/2016/06/debunking-the-myths-epa-proposal-
to-prohibit-conversion-of-vehicles-into-racecars.

7 Environmental Protection Agency, "Control of Emissions From Nonroad Large Spark-Ignition Engines, and Recreational
Engines (Marine and Land-Based); Final Rule," 67 Federal Register 68242-68447, November 8, 2002.

§ Environmental Protection Agency, Emission Exemption for Racing Motoreycles and Other Competition Vehicles, EPA420-F-
02-045, Ann Arbor, MI, September 2002, http://www3.epa.gov/nonroad/2002/f02045 pdf.
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website, EPA specifically states that “not all vehicles used in races are excluded from emissions
compliance. Determinations are based on the capability of the vehicle, not its intended use.””

This distinction between a vehicle’s capabilities and its intended use is key to EPA’s position. Going back
as far as at least 1974, EPA has maintained that it would make determinations on exclusions from the
motor vehicle definition based on vehicle design, not intended use.'® Since that time, EPA has employed
that test for a variety of uses, including off-road vehicles, kit cars, vocational vehicles, and imported
racing cars. CRS was unable to find a document from EPA from before 2015 that explicitly stated that
conversions of motor vehicles for racing were not eligible for an exemption. However, nor could CRS
identify provisions in federal statute or regulations which would explicitly allow for a certified motor
vehicle to be classified as something else for purposes of the anti-tampering provisions.

Enforcement of Tampering Provisions

In terms of enforcement of the tampering and defeat device provisions, EPA has historically not taken
action against individuals, despite the fact that Congress granted the agency that authority in the 1990
Clean Air Act Amendments. Before 1990, the anti-tampering provisions applied to automakers, parts
manufacturers, and repair shops. In all enforcement actions CRS could identify, automakers (original
equipment manufacturers, or OEMs), parts suppliers, and repair shops have been the subject of
enforcement. Additionally, CRS could identify no instances where enforcement actions were taken against
parts suppliers who were operating solely in the racing parts market. Further, CRS could find no instances
of EPA targeting enforcement on individuals modifying vehicles, either for road or track use.

Targets of EPA enforcement actions have included large automakers and smaller after-market
manufacturers. In some of the supplier cases, settlements between EPA, the Department of Justice, and
the defendants were based on the sale of defeat devices to road vehicle users despite claims by the
manufacturer that the parts were for off-road or nonroad use only.”’ A key issue is that for motor vehicles
modified for racing, there may be no way to produce parts that would only operate on modified motor
vehicles.

In response to concerns raised by SEMA and others, an EPA spokesperson stated publicly that the agency
remains “primarily concerned with cases where the tampered vehicle is used on public roads, and more
specifically with aftermarket manufacturers who sell defeat emission control systems on vehicles used on
public roads.”" This statement may not be sufficient to address concerns of racing parts suppliers as EPA
maintains that their actions may still be illegal even if EPA chooses not to focus enforcement action on
them.

Legislative Options

At least one bill, HLR. 4715, has been introduced in the 114" Congress to address the issue of EPA’s
enforcement of tampering provisions for racing vehicles. The bill would amend the Clean Air Act to
exclude vehicles used solely for competition from the definition of “motor vehicle,” and would explicitly

¢ Environmental Protection Agency, Procedures for Importing Vehicles and Engines into the United States, EPA-420-B-10-027,
Washington, DC, July 2010, p. 36, https:/www.epa.gov/sites/production/files/2014-02/documents/420b10027 pdf.

1 Environmental Protection Agency, "Control of Air Pollution from New Motor Vehicles and New Motor Vehicle Engines --
Exclusion and Exemption of Motor Vehicles and Motor Vehicle Engines,” 39 Federal Register 32609, September 10, 1974,

H Department of Justice, Federal Settlement Targets llegal Emission Control “Defeat Devices” Sold for Autos, Press Release
07-490, Washington, DC, July 10, 2007, https://www justice.gov/archive/opa/pr/2007/July/07_enrd_490.html.

2 Bob Sorokanich, "No, the EPA Didn't Just Outlaw Your Race Car," Road & Track, February 9, 2016,
hitp//www.roadandtrack.com/motorsports/news/a28135/heres-what-the-epas-track-car-proposal-actually-means/; Patrick
George, "The EPA's Crackdown on Race Cars, Explained,” Jalopnik, February 9, 2016, http://jalopnik.com/the-epas-crackdown-
on-race-cars-explained-1758111546.
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exempt such vehicles from the anti-tampering provisions of the Act. The bill would direct EPA within 12
months of enactment to finalize regulations to implement the changes.

However, many enforcement questions would likely remain if H.R. 4715 or similar legislation were
enacted. For example, how would EPA implement the new provisions? The agency could choose among a
range of options with varying stringency. On the less stringent side, EPA could require actions similar to
those for competition-only nonroad vehicles, such as racing dirt bikes, where the owner is required to
destroy the emissions compliance label — or the certificate of compliance in the case of a former motor
vehicle — and that such actions would be based on expectations of owner self-compliance. On the other
end of the spectrum, EPA could require detailed information similar to that required for imported racing
cars. The agency could also require that for de-certification the vehicle owner surrender the certificate of
compliance to EPA and have the car registered in a database of converted vehicles. If that were the case,
racing parts suppliers could query the database to verify that individuals are purchasing parts solely for
competition vehicles.

A second question raised by this legislation is whether there will be unintended interactions with other
federal and state laws. Various federal agencies, including the Department of Transportation and Customs
and Border Protection within the Department of Homeland Security, have jurisdiction over the import,
export, sale, and/or use of motor vehicles. Modifying the definition of motor vehicle in the Clean Air Act
may or may not affect definitions in other parts of the U.S. Code. Each state also has its own statutes,
regulations, and procedures for defining, registering, and regulating motor vehicles and racing vehicles.
Currently in many cases state and federal definitions and classifications differ. It is possible that this
legislation could lead to further confusion, with more instances of a vehicle being considered a motor
vehicle for some federal agencies and/or states, and a non-motor vehicle for others. The ramifications of
this are beyond the scope of my testimony.

Finally, another question is whether H.R. 4715 or similar legislation would or should establish authority
for re-certifying former competition vehicles as motor vehicles in the future, allowing their return to the
road, or whether such a process would be a “one-way valve,” allowing for conversion to racing but not
back.

Please keep in mind that these are only some of the potential policy questions related to the bill. I thank
the Subcommittee for its time, and I am happy to answer any questions you have.
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Chairman LOUDERMILK. All. I thank all the witnesses for their
testimony, and the Chair recognizes himself for five minutes for
questions.

Mr. Sheheen, you had mentioned the economic impact that auto
racing has in the United States. Could you repeat what that num-
ber is?

Mr. SHEHEEN. In North Carolina alone, it’s a $6.2 billion-a-year
industry, which is a significant number.

Chairman LOUDERMILK. $6.2 billion just in North Carolina?

Mr. SHEHEEN. Yes, sir, $6.2 billion-a-year industry. I live in
Mooresville, North Carolina, which is called Race City, USA. The
majority of the industry in and around our area right there is all
racing related whether it’s NASCAR Sprint Cup teams all the way
down to teams competing in Supercross. There’s sports car racers,
IndyCar racers, drag racers. Theyre all there. It’s not just those
people but the cottage industries that have sprung up around that,
people that supply not just the pieces and parts and components
that make the cars not only go faster but more efficiently and
quicker and safer but also the people that work in public relations
industries, media like Speed Sport. You have marketing firms that
just deal specifically with motorsports.

There is even a gentleman in Concord, North Carolina, a neigh-
boring city, by the name of Sam Bass who started his career with
a passion for motorsports as a young kid who just liked to draw
racecars. He has turned that into a thriving business that not only
paints pictures of cars but designs paint schemes and the uniforms
that the crews and the drivers wear, and he has a thriving busi-
ness out of that.

So there’s a huge cottage industry that makes up that massive
$6.2 billion.

Chairman LOUDERMILK. And as a race fan, I know that NASCAR
is the icon of our motorsports here in the United States, and it’s
a significant part of Americana from catch phrases such as
“boogedy boogedy boogedy” to the checkered flag to the ancillary
businesses such as clothing and souvenirs. A race is a cultural ex-
perience, and as you look at those that have become our best-
known drivers, those that you hear about all the time from your
testimony understand, these guys just did not walk in one day and
beccl)(me a NASCAR driver. They worked themselves up through the
ranks.

Mr. SHEHEEN. That is exactly correct.

Chairman LOUDERMILK. And those ranks are the industry that
would be directly impacted by this EPA rule. Am I correct?

Mr. SHEHEEN. That’s correct, and for example, let’s take the
Pettys, the first family of American motorsports, if you will, begin-
ning with Lee Petty through King Richard Petty, his son Kyle
Petty, and then on to Adam Petty, his son. Of those four genera-
tions, three of them all utilized production vehicles that were modi-
fied for racing that allowed them to have the opportunity to grow.

Another gentleman out in Roseville, California, Bill McAnally, if
you want to take it down a step or two just to show how it impacts
all the way across the board, Bill began racing in 1986 at the age
of 21 years old in a street stock division in a 1970 Chevelle that
was modified from production to street to racetrack use only. Bill
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is now 50 years old, owns Bill McAnally Racing, and has two teams
competing in NASCAR’s K&N West Division and two teams com-
peting in NASCAR’s K&N East Division. He employs 43 people. He
has won multiple championships. He’s one of the leaders in
NASCAR’s competition on the regional level, and he has started ca-
reers for numerous individuals that have moved on into NASCAR’s
top divisions, whether it’s his crew chiefs, crew members or drivers.
So there’s another career that never would’ve happened if this reg-
ulation had been passed.

Chairman LOUDERMILK. And thank you.

And Mr. Kersting, I have a question.

Mr. KERSTING. Chairman Loudermilk, I just wanted to point out
that in addition to that ladder effect for professional racing, there
is a vast amount of sportsman racing going on out there in the
country. Every day, every year we've got a ton of people out there
enjoying the sportsman categories, and those guys and women are
generally driving converted vehicles.

Chairman LOUDERMILK. And I've had the opportunity at Atlanta
Motor Speedway to go in the drivers’ meeting and do their devotion
before the race and meet with the drivers, and they’re impressive.

But Mr. Kersting, I'd like to ask you a question. How did your
organization, the Specialty Equipment Market Association, learn
about the EPA’s proposed decision to enforce the Clean Air Act on
non-road vehicles for competition?

Mr. KERSTING. Well, as you would expect, SEMA as an organiza-
tion representing manufacturers and distributors in this category,
we maintain offices here in Washington, D.C., to monitor for pro-
posed regulations, proposed legislation, and I'd point out that most
of the race sanctioning bodies have the same. The vehicle manufac-
turers are represented here in a similar fashion. And ordinarily,
the Federal Register, which is the document that alerts us to new
proposed regulations, is very plain in representing what the new
regulations pertain to, and that is the public notice portion of our
regulatory process, and in this case, not only did SEMA not find
that regulation when it was initially proposed, not a single stake-
holder that we're aware of identified that regulation, and the rea-
son was that it was tucked into a proposed regulation on medium-
and heavy-duty greenhouse gas emissions, and it didn’t bear a
heading in terms of its chapter in the table of contents that would
indicate that racecars are being regulated. Basically it was under
a section for other provisions.

So there’s really no easy way to find it. Our staff found it in De-
cember. This rule was introduced in July through kind of an indi-
rect reason, and thankfully we found it.

So it is unusual that a regulation that would have such far-
reaching effect would be tucked away like that, and you know, I
mentioned that SEMA has a good working relationship with regu-
latory officials at the EPA, at the California Air Resources Board.
We work with them regularly. And so it was quite a surprise to us
that this approach to solving the problem that EPA perceives was
the approach used and that we weren’t informed about it at all.

Chairman LOUDERMILK. And when you found it, I understand it
was after the comment period had closed?



55

Mr. KERSTING. That’s correct. So that regulation had an official
comment period. Fortunately, the agency has latitude to continue
to accept comments, and I think under the circumstances, they ac-
cepted our comment, and it is a part of the docket.

Chairman LOUDERMILK. So the EPA has re-offered the provision
that we’re discussing here today for public comment. Did the agen-
cy include any justification or analysis when it reopened this issue
for comment?

Mr. KERSTING. Not that I'm aware of.

Chairman LOUDERMILK. In your testimony, you discussed the im-
pact on ancillary sales as a result of the EPA’s rule. Would you
please describe the impact in a little more detail?

Mr. KERSTING. So as an organization, SEMA represents manufac-
turers who have sales in the range of about $32 billion a year. For
us to isolate just racing sales was something that we were able to
do in preparation for the hearing here, but for us to be able to real-
ly look at the related sales, we would need a little bit more time,
and we’d be happy to provide this Subcommittee further informa-
tion as we have the opportunity to collect it.

But what we'’re talking about here is that if Ralph takes his race
vehicle to the track on Saturday, he’s going to be towing that vehi-
cle with a truck. There’s going to be a trailer. There’s going to be
a whole range of equipment that is sold in connection with that
truck and trailer, all sales that make up part of that $32 billion
industry that we represent, not to mention all the ancillary support
services, the folks who are there to take care of that vehicle, to
work on it, provide services for it and so forth. So——

Chairman LOUDERMILK. Hoosier Tires.

Mr. KERSTING. Yes, well, and really you're talking about a lot of
local race prep shops that get a lot of business through these
sportsman category activities, and we just didn’t have the time to
pull that kind of information together but it’s in the billions and
substantial.

Chairman LOUDERMILK. My time has exceeded its limit.

At this point I'll recognize the Ranking Member, my good friend,
Mr. Beyer, from Virginia.

Mr. BEYER. Thank you, Mr. Chairman.

I want to thank all of you for coming on March 15th. You know,
you should beware the Ides of March. Maybe he’s the one that
needs to be worried about that.

It was interesting to hear that this is just the first hearing, and
if this ends up being the committee of markup for Mr. McHenry’s
bill, it would be excellent, Mr. Chairman, to get the EPA to come
to actually hear their thoughts on the consequences of H.R. 4715,
especially with respect to enforcement against manufacturers for
the Fast and Furious, not the racecar drivers.

Mr. Yacobucci, let me simplify and clarify since we don’t have the
EPA here. Number one, that the EPA has always thought that it
violated the Clean Air Act to modify emissions on a certified car,
and that the recent clarification was not a matter of sneaking
something in. In fact, it may be one of the reasons why they re-
opened it is that they thought it was a clarification of what they
thought all along. Number two, that it was never the intent of Con-
gress to prohibit racecars from being modified. Number three, that
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this probably is why the EPA has never enforced this against
racecars or racecar drivers.

Mr. YAacoBuccl. To the first point, that is our understanding,
that that is EPA’s position. On the second point, I'm not going to
weigh in on the intent of Congress. Certainly we could do a legisla-
tive history for you and get hearing documents and those sorts of
things, but I won’t actually speak to Congress’s intent on language
they did or didn’t include in the act.

Mr. BEYER. I would love your CRS perspective on why we have
laws and regulations on the books that we don’t enforce. Let me
give you a Virginia example.

One of my friends, a state senator, tried to repeal a Virginia stat-
ute that makes it illegal to have sex outside of marriage. It’'s a
$250 penalty and no jail time. And when he went to repeal it, since
it’s clearly not an enforced law, it turned out that the Common-
wealth attorneys wanted to use it in cases when they plead down
something from a more serious case, they needed something to
charge them with so that they withheld it.

Is there—from a CRS perspective, is there any reason to keep a
law on the books or regulation on the books that has not been en-
forced and no intention to enforce it?

Mr. YacoBuccl. We won’t take a position on that, sir. We would
take no position on legislation.

Mr. BEYER. Well, then I'll ask Mr. Kersting that.

Mr. KERSTING. Congressman Beyer, if I may, I can provide a very
relevant portion of the legislative history real quickly. This was
discussion during the Conference Committee hearings on the Clean
Air Act Amendments in 1970, which actually put into place the rel-
evant portion of the law that EPA is turning to today. Representa-
tive Nichols posed the following question to Chairman Staggers as
follows: “I would ask the distinguished Chairman if I am correct in
stating that the terms vehicle and vehicle engine as used in the Act
do not include vehicles or vehicle engines manufactured or modified
or utilized in organized motorsports racing events, which of course
are held very infrequently but which utilize all types of vehicles
and vehicle engines.” Mr. Staggers in response: “In response to the
gentleman from Alabama, I would say to the gentleman they would
not come under the provisions of this Act because the Act deals
only with automobiles used on our roads in everyday use. The Act
would not cover the types of racing vehicles to which the gentleman
referred, and present law does not cover them either.”

Mr. BEYER. Mr. Kersting, let me move on because that was part
of the written testimony that you had, which is good.

I understand that SEMA often works with EPA to target
aftermarket parts manufacturers who intentionally seek to violate
environmental laws. In H.R. 4715, Mr. McHenry’s bill, is there a
concern, a reasonable concern, that enforcement against those few
bad actors in the aftermarket parts industry will be more difficult?
Is there any concern that legislation that simply says any cars com-
petition only or racing-only vehicle gives these people carte blanche
to go after the street folks?

Mr. KERSTING. I think the problem is that the proposed remedy
here is overkill. SEMA is willing to work with the regulators to ad-
dress the problem of illegal parts for street use, but to draw a circle
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in express terms that renders illegal all of the race vehicles and all
of the racing activity that is part of the motorsports tradition in
this country is unnecessary in order to address what is otherwise
a very small portion of the overall emissions that are emitted by
vehicles on the roads in this country.

Mr. BEYER. So let me clarify. You’d rather do this through rule
and regulation with the EPA rather than legislation?

Mr. KERSTING. I don’t even think it requires rule and regulation.
I think that in fact EPA has a history of recognizing that Congres-
sional intent we were just talking about, and we would work out
policies that would address how they would handle the matter of
illegal parts.

Now, the law already exists that gives the EPA enforcement au-
thority for any illegal parts or modifications that show up for street
use, and that’s really where we need to focus the discussion.

Mr. BEYER. There’s been some discussion about whether it makes
sense to do an exemption or create a different classification for cer-
tified cars that become racecars. Do you have an opinion on which
is more workable?

Mr. KERSTING. Well, because I think that the Congress was clear
when we originally designed the structure of the law that these ve-
hicles weren’t considered, I mean, it’s pretty simple. Motor vehicle,
you have authority. It is a vehicle that’s on the roads. If a vehicle
1s decommissioned, taken out of that use, that’s where the author-
ity resides, right? Now we’re on a racetrack. That vehicle is no
longer subject to the regulatory authority of the EPA. I think that’s
the right outcome, and I would rather focus the energies and ef-
forts on the law as it exists than trying to outlaw an entire cat-
egory of activity that heretofore has been treated as legal. Look at
entire institutions that have grown up over that time converting
street vehicles for racing.

Mr. LAHoOD. [Presiding] The Chair now recognizes Mr. Posey.

Mr. Posey. Thank you very much, Mr. Chairman, and I thank
the Chairman for calling this hearing, and I'm very grateful to the
witnesses for their attendance here.

There’s been two references to the fact that there’s not a rep-
resentative from EPA here, and I just would like to remind every-
one that the other side of the aisle had an opportunity to bring in
whatever witnesses they desired to. They chose to bring in some-
body from CRS. Maybe that’s because the last couple times we had
the Director, the Secretary of EPA here, every time I asked her a
question she said I don’t know, I'm not a scientist, but everything’s
based on science. Maybe that’s why they chose not to have some-
body from EPA here. At least we can get some answers from CRS.

And so Mr. Yacobucci, the rule in question here that was at-
tempted to be implemented by EPA, just a yes or no, certified
motor vehicles and motor vehicle engines and their emission con-
trol devices must remain in their certified configuration even if
they are used solely for competition or if they become non-road ve-
hicles or engines. Is that correct?

Mr. YacoBucct. That is my—I’'d have to look at the text but I'm
pretty sure that is the text, yes.

Mr. Posey. Do you have any idea why EPA would have been so
sneaky trying to implement this if it was so unimportant?
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Mr. YAcoBuccl I won’t comment on EPA’s intent on this. From
everything I have read in terms of their argument or the rationale
is that again that this is just a continuation of a longstanding pol-
icy. The definition of motor vehicle in the Act refers to the design
of the vehicle, not its intended use. If you want, I could pull the
text of the definition.

Mr. Posky. I have the definition here.

Mr. YacoBuccl. But so EPA’s argument is that it can police de-
sign, not the intent of the owner after the vehicle is designed and
manufactured. SEMA and others obviously disagree with that in-
terpretation but EPA argues that it’s consistent with

Mr. Posey. But then again, that’s no reason to try and sneak
something through without advertising it, without disclosing it
anywhere, I just think it’s despicable the way the agency tried to
push this through without anybody knowing about it secretly, clan-
destinely.

Mr. Kersting, you mentioned in your testimony that you believe
the EPA violated the Administrative Procedures Act obviously, and
so do I. Why do you think they tried to do it?

Mr. KERSTING. You know, I am really not certain. I think we
were surprised and disappointed because we do work hard to col-
laborate and come up with the best approaches for regulating our
industry. The matter of the California Air Resources Board certifi-
cation program is a very extensive, detailed program to give parts
manufacturers the opportunity to test and demonstrate parts as
legal for street use, and those parts then carry designation as cer-
tified parts from there forward. That takes a lot of work and effort,
and EPA knows that we’re working hard to educate our industry.
We get new companies coming in to the industry all the time, and
we are trying to help them as they move toward getting their parts
in compliance.

So I'm disappointed about it. I can’t imagine really what the in-
tentions were.

Mr. Posey. Well, that’s what shocked me. I know the record that
SEMA has for working with the agencies, trying to make things a
win-win situation so that we don’t have losers on either side, that
we do it fairly, and I was stunned by it.

Mr. Sheheen, do you see any unfairly discriminating issues with
the way they have written this rule as to one group of people or
another group of people, one level or another level?

Mr. SHEHEEN. Well, actually, I believe it could impact quite a few
levels obviously from the amateur level that we’re talking about
where drivers who are not able to afford full-blown million-dollar,
hundreds of thousands of dollars’ worth of racecar parts. They just
can’t do that, go compete in NASCAR’s top division or IndyCar rac-
ing. It would certainly wipe them out.

But at the same point, there’s a lot of manufacturers that would
see a lot of problems with this. For example, Cadillac competes in
the Pirelli World Challenge Series, which utilizes basically this
very form of racecar production vehicle. They pull a racecar, what
they intend to be a production car, straight off the production line
randomly and turn it into a racecar but basically using that pro-
duction vehicle. This is something that many manufacturers such
as General Motors and Ford and many others use to not just find
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out what their cars are capable of doing, how to make them work
better, perform better, more efficiently, safer, but also they take en-
gineers and put them with these teams and immerse them in these
programs so that they learn. So that is knowledge that then gets
transferred to what you and I drive on the street. So yes, we would
be wiping out a complete amateur level all across the country but
also the major automotive manufacturers in this country would
take a huge hit from this as well.

Mr. Posty. Thank you. My time is expired. I yield back.

Mr. LAHooD. Thank you, Mr. Posey.

The Chair now recognizes myself for five minutes for questions.

I want to thank the witnesses for being here today and for your
testimony. I appreciate it.

The district I represent in central and west central Illinois is a
very rural district. I have five racetracks in my district. I have lots
of tractor-pull competitions throughout my district, and I've been
amazed at the industry that’s really been created by my racetracks
and whether those are garages or mechanic facilities, small- and
medium-sized businesses throughout my district, and if you come
to my district in the summertime, you know, the opportunities that
have been created by the racing industry is really amazing. These
tracks in my district almost on every weekend are full of families
and young people, people that go there for enjoyment and watch-
ing, you know, the activities that go on there.

And I guess what puzzles me in sitting here in the hearing today
is, we as policymakers look at implementing a rule or passing a
law to solve a problem that’s out there, something that needs to be
fixed, a void that’s there, and when you think about the 46 years
of precedent that was mentioned earlier and why this is being done
now, I mean, it’s what makes people cynical about government in
some ways, distrustful that an agency like this can come in and im-
plement something like this, and I'm trying to see, you know,
where are the complaints out there, where are the issues that we
need to fix, and I don’t see it in my district whether that’s, you
know, newspaper articles being written or protesters at events or
police reports being filed, anything that kind of anecdotally or oth-
erwise would tell us there’s a problem that needs to be fixed here,
and I would guess in your industry in North Carolina or anywhere
else in the country. Have you seen that anywhere, you know, peo-
ple complaining we need to fix this? Mr. Kersting, I would ask you
that first.

Mr. KERSTING. So I think this is kind of Inside Baseball with the
regulators. This is something that in their area of concern they pay
some attention to but I think it’s important to recognize what we’re
really talking about here. Even in the instance where the EPA is
concerned about a part finding its way onto a street vehicle, we're
talking about the incremental emissions difference between what-
ever is the certified equipment and whatever is the racing part,
and we’re looking at the emissions that are generated there in the
scheme of vehicle miles traveled annually by a car park of 200 mil-
lion vehicles. So how much is this is really going on by way of a
percentage of overall automotive emissions? It’s a very small frac-
tion. And in that regard, I believe that EPA should work with the
industry to come up with better approaches to regulate at the level
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they’re really aiming at, that is to say illegal parts going on street
vehicles. To do that by drawing a line around racing and calling
any conversion of street vehicles any alteration from the certified
configuration illegal is ridiculous overkill, and really kind of unre-
lated.

Mr. LAHooOD. Mr. Sheheen, do you have a comment on that?

Mr. SHEHEEN. You know, I would tell you that the thing that
most people might complain about at the racetrack is that their
guy didn’t win. They’re just hoping it was the other guy. You know,
you're talking about an industry here where if we take this away,
the opportunity for the amateurs to go compete on a Friday night
or a Saturday night, as you mentioned in your district there, you're
taking away their passion. These are people that don’t own a boat
to go out on Lake Michigan. They don’t have tickets for the season
with the Bears or the Cubs. This is what they do. Their whole fam-
ily comes together and works and gets the car ready. They put ev-
erything they have into that. This is their lifestyle. This is their
hobby. Most importantly, this is their passion, and we’re talking
about potentially taking that away from them.

And if you look at it from a grander scale, Henry Ford over 100
years ago drove the Sweepstakes, which was a modified production
vehicle, to a victory that kicked off what is now the Ford Motor
Company, and a massive industry has come out of that, and still
to this day that massive industry utilizes modified production vehi-
cles so they can learn so that we can continue.

Mr. LAHooD. Thank you.

Mr. Kersting, a particular question. The EPA claims that by pro-
posing this rule, they’re trying to stop the sale and use of illegal
emissions defeat devices. Would this rule in any way assist the
agency in this goal?

Mr. KERSTING. So a defeat device by definition is a part or a
modification that will be done to a vehicle on the roadways. There
are laws in place, and the EPA and the California Air Resources
Board have used them for many, many years to regulate the indus-
try. They’ve even cited instances in some of their recent releases
about their enforcement. That’s the approach they should be using
to address the problem: find egregious cases and go after those
egregious cases. To outlaw motorsports, to outlaw the conversion of
vehicles for racing doesn’t seem to really be a direct hit.

Mr. LAHooOD. Well, and to your point, I mean, it seems like EPA
has the adequate enforcement mechanism to do this. They haven’t
done that, and it seems as a former prosecutor, if you have appro-
priate enforcement out there and you send a deterrent message,
you highlight a number of cases that are, you know, you know,
cases that can be exposed at a higher level, enforce those and send
a message in the industry, we’re not going to tolerate that.

Mr. KERSTING. Right. The law is there. It is—and it’s not as if
the EPA doesn’t enforce at all. So I think if they are really inter-
ested to work on this, we’d be interested to work with them, and
actually have been working with them. We have been having dis-
cussions, active discussions, with the EPA for the last four years,
and so I don’t know. This is—as I say, it’s a surprise. It’s an odd
tactic. And the issue that we’re all gathered here for actually is
that there’s a proposed rule out there. If that rule goes into effect
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and it can’t be defeated in a court challenge, we're living with a
matter that all of this equipment and all of this activity is illegal.

We were talking a little bit earlier about having laws on the
books that don’t get enforced. The matter that EPA at this juncture
says well, we really don’t intend to go after racecar drivers and
their equipment, how could anyone rely on a situation where the
activity they’re engaged in which in many cases requires quite a
lot of time and investment is illegal. It makes no sense.

Mr. LAHooD. Thank you.

We'’re going to do a second round of questions here, and we’ll rec-
ognize Mr. Posey for a second round.

Mr. Posty. Thank you very much for the second round, Mr.
Chairman.

Mr. Yacobucci, would you agree with the following statement:
Since 1970, when the Clean Air Act was enacted, industry and en-
thusiasts have had no doubt that it is legal to modify and race a
street vehicle as a racecar as a multibillion-dollar marketplace at-
tests.

Mr. YAcoBUCCI. Sir, in general I would agree with that. I think
that most drivers—and this is anecdotal from my own speaking
with people who are in amateur racing. I would say most folks
probably think—or think that what they are doing is legal. But I
do know of some folks who basically say yeah, I'm pretty sure this
is a violation but, you know, okay.

Mr. Posey. Like what? Give me an example? Who would think
it’s a violation?

Mr. YacoBucct. I know some racers who've modified their vehi-
cles who have basically said that their interpretation is that this
is a violation that since they are modifying their street vehicle and
they have not gotten some sort of exemption from the EPA explic-
itly, that they are maybe in violation of the standards.

Mr. POSEY. See, I know hundreds, if not thousands, of people
who race, and I don’t know any of those.

Mr. YacoBucct. I think it is the vast minority, sir.

Mr. Posey. When we talk about asides, you know, if EPA suc-
ceeded in destroying this industry where people safely for the pub-
lic and otherwise compete on private property, it would just be dev-
astating to force that back onto the nation’s highways and byways
?nd1 side streets just by trying to harm an industry, you know, un-
airly.

Mr. Sheheen, would it be fair to say that under the proposed
rule, the Sports Car Club of America, Lemans, tractor pulls, et
cetera would all become illegal?

Mr. SHEHEEN. Yes. This would greatly impact all of those divi-
sions and many, many more. In kind of addition to what Mr.
Yacobucci was saying, in all the different garage areas, pit areas,
paddocks that I've been in, I have never met a racer who has ever
thought that they were illegal with anything that the EPA was pro-
posing. They might wonder if they’re going to meet the tech inspec-
tor’s rulebook as to whether or not they've got too much weight
shifted to one side of the car or the other, but never have I ever
been in a conversation from the very top levels of motorsport to the
very bottom layers where anybody has ever even discussed the
EPA and what the regulations are and how it might impact motor-
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sports until this came out, and when this came out, everybody, for
lack of a better way of putting it, freaked out because they could
not believe that this was out there or a potential problem for them.
So no, rulebook-wise, nobody ever worried about this particular
rule, but yes, in answer to your original question, all of those divi-
sions and so many more from the very top to the very bottom
would be impacted.

Mr. Posey. Thank you.

Now, Mr. Kersting, would you explain the difference between de-
feat devices and racing equipment? The EPA seems to be fixated
on defeat devices.

Mr. KERSTING. Right. We talked about that just a moment ago.
Parts for racing, you don’t have to be concerned about the emis-
sions impact. A defeat device by definition is a device or a modifica-
tion that would have an impact to take a vehicle out of compliance,
that is, a vehicle in use on the roadways. So as we discussed, there
are clear statutory and regulatory provisions to address that, and
that’s where we believe the EPA needs to put the focus.

Mr. POSEY. It just seems like common sense. If the effort is to
attack defeat devices, you just enforce the law against defeat de-
vices that is already in effect, and why mention anything else? I
just wondered if anyone else could tell us that.

Mr. KERSTING. It’s something that—again, we’re here because
this is such an unusual step, and I believe the approach is so mis-
directed that Congress reacted with proposed legislation within a
couple of weeks of learning of this.

Mr. PoseEy. Well, there’s always going to be the omnipresent of-
fenders of the nonexistent problems of the people, and thank you,
Mr. Chairman, for the second round.

Mr. LAHooD. Thank you, Mr. Posey.

The Chair now recognizes Mr. Beyer for five minutes.

Mr. BEYER. I'd like to first clarify Ranking Member Johnson’s
testimony about the EPA being invited. Up until March 4th, the
Minority Committee staff was under the assumption that the Ma-
jority actually intended to invite the EPA because it made the most
sense to have them here. When they found out on March 4th that
the Majority wasn’t going to invite, they went to the EPA, who said
that it was going to take three weeks to identify a witness, to write
the testimony, then they have to clear both the agency and clear
the OMB, and that everybody already apparently knows this is a
three-week process. So that’s why they’re not here.

I do hope that if we are the Committee of markup for H.R. 4715
that the EPA has a chance to talk about the implications of 4715
on the people we actually want to enforce the law against, not the
racecar drivers.

By the way, I also want to clearly resist the idea that our job
here is to demonize the EPA. I know they were referred to as des-
picable recently. You know, the EPA reopened comments, a sign of
good faith. I think it’s pretty clear that the EPA since 1970 has
thought that this was the law, that it wasn’t a matter of burying
something that was brand new. It was a clarification in an overall
rule stuff. I think it’s unfortunate that we keep making the EPA
the bad guy here, especially when they've never enforced this
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against racecar drivers and there was never any intention to move
forward and take it against racecar drivers.

I do think that we need to be careful about the egregious cases,
as Mr. Kersting mentioned, but let me quote—I think my friend
Mr. Posey says that things of no importance to the general public.
Essentially we were talking about the fear that there might be en-
forcement rather than actual reality right now.

Mr. Yacobucci, the California Air Resources Board has a program
that permits aftermarket auto parts manufacturers to get their
parts certified by California under an executive order. This shows
that their installations would be compliant with the Clean Air Act
and not violate emissions control regulations but they also have a
program to grant exemptions for compliance with these regulations
for competition-only racecars. Do you believe the California laws on
this issue could be a roadmap for federal legislation? Is there some-
thing we could learn from what California does that would help us?

Mr. YAcoBuccl. I mean, certainly we can learn from any policy,
you know, state or local or federal, to help us write new policy.
Clearly, California has a structure that works for them, and the
question going forward would be, you know, either under this
stat—I’'m sorry—under the proposed bill or under existing statute
whether EPA if they were to grant or have imposed upon them
from the legislation an exemption for racing vehicles, the next
question would be what would be the processes for exempting spe-
cific vehicles, for example, would the agency require registration
similar to that for imported racing cars where the vehicle owner
submits the VIN number, information about the vehicle’s charac-
teristics for racing, things that make it non-road legal, and then
basically would that information be maintained in a database
where a parts supplier could then query the database and say we
are selling this part to this owner of vehicle XYZ and it is thus
checked off so that there’s some sort of verification process.

On the other end of the spectrum, the way things are done right
now with competition non-road vehicles is largely based—or is
based on owner self-compliance, and as I said, to our knowledge,
EPA doesn’t maintain a database. So there’s a real range of how
this could be implemented whether it’s under existing statute, if it
was determined that existing statute was sufficient, or if new stat-
ute is required, something like H.R. 4715. There’s a real range of
how that would be implemented or could be implemented.

Mr. BEYER. Thank you.

Mr. Kersting, a short question. Do folks who modify their
racecars, as Mr. Sheheen talked about, the many, many people, do
they typically work with their local DMVs to brand the title, get
rid of the private tags they’d have to drive it on the streets?

Mr. KERSTING. I think that the matter of decommissioning, so to
speak, a vehicle is a state-by-state matter, and I can’t say I'm fa-
miliar with it in all states. But I believe that removing the plates,
discontinuing registration are typically the sort of things that take
a vehicle officially out of use as a motor vehicle. For example, I
think state insurance laws vary on whether and when a vehicle
needs to be insured and so forth, and those are the sort of things
that I think we could look to to say okay, this vehicle’s officially
out of use.
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Mr. BEYER. Okay. Great. All right. Thank you very much.

Mr. Chair, I yield back.

Mr. LAHooD. Thank you, Mr. Beyer.

Without objection, the email from the Minority staff requesting
that the Chairman invite the witness from CRS and the email sent
to all Committee staff and Members containing the list of invited
witnesses are entered into the record.

[The information appears in Appendix I]

Mr. LAHoOD. I want to thank the witnesses for their testimony
here today and look forward to our dialog on this.

The record will remain open for two additional weeks——

Mr. BEYER. Mr. Chair, a point of:

Mr. LaAHooD. —for additional comments and written questions
from Members.

Mr. BEYER. Will the Chair yield?

Mr. LAHOOD. And at this time the hearing is adjourned.

[Whereupon, at 11:50 a.m., the Subcommittee was adjourned.]
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REPORT SUBMITTED BY REPRESENTATIVE BARRY LOUDERMILK

United States Motorsports Association
Non-Profit Organization

631 Brawley School Rd.

Suite 300 PMB #149

Mooresville "Race City USA", NC 28117

March 09, 2016

The Honorable Lamar Smith The Honorable Eddie Bernice Johnson
Chairman, Committee on Science, Space, Ranking Member, Committee on Science, Space,
and Technology and Technology

.S, House of Representatives U.S. House of Representatives

2321 Rayburn House Office Building 394 Ford House Office Building

Washington, D.C. 20515 _ Washington, D.C. 20515

Dear Chairman Smith and Ranking Member Johnson:

The United States Motorsports Association would like to express its appreciation for H.R. 4715, the
Recognizing the Protection of Motorsparts Act of 2016 {RPM Act) introduced by U.S. Representatives
Patrick McHenry (R-NC), Henry Cuellar {D-TX), and Richard Hudson (R-NC). This is crucial to ensure the
stability and ongoing growth of the Motorsports industry.

There are race tracks in all 50-States, hundreds of thousands of competitors, millions of enthusiasts and
fans all producing billions in economic impacts to jobs, tourism, innovation, education and much more.

This economic driver will be adversely affected by any additional EPA mandates to competitive vehicles
being used on non-public roads. We are especially concerned about the negative impacts to thousands
of small businesses that rely on the racing industry.

The EPA has done good work in general to create a cleaner more efficient automotive environment and
overall health, and the USMA is in support of those efforts. However, the USMA and its membership:
have serious concerns with the EPA's interpretation of the Clean Air Act and its overreaching regulation
of this Issue. Supporting Motorsports in America means supporting a 100-year old industry that
provides far more than entertainment. Our racing community is made up of a diverse group of job
creators, innovators, and economic contributors.

Thank you for hearing our concerns and taking the time to understand the full impacts of this issue.
Please do not hesitate to contact us for any questions or further information.

Shawn Stewart

LS

Executive Director
United States Motorsports Association (USMA)

USMA Statement of Purpose: To Educate and Promote the Powerful Impacts of American Motorsports.
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United States Motorsports Association
Non-Profit Organization

631 Brawley School Rd.

Suite 300 PMB #149

Mooresville "Race City USA", NC 28117

STATEMENTS FROM MOTORSPORTS INDUSTRY LEADERS:

Lucas Oil Products, Inc. | MAVTV

Robert Patison, Executive Vice President Lucas Oil and President of MAVTV

"Lucas Oil has made a tremendous investment into the competitive racing market. Our company Is
involved in over 300 annual events that boost local economies and have added jobs both within our
company and to the regions these events are held. We support and thank Representatives McHenry,
Cuellar and Hudson for their introduction of this bill. This bill helps ensure that Lucas Oil continues to
invest in the American Racing Industry.”

Richard Childress Racing (RCR)

Torrey Galida, President of Richard Childress Racing Enterprises, Inc.

“Beginning as a childhood dream of becoming a race car driver while selling peanuts at a local race track,
Richard Childress bought his first race car for $20 and worked out of his home garage. He went on to
build what is widely considered one of the most legendary organizations in motorsports history. Today
RCR employs hundreds of fabricators, engiheers, business professionals and many others. In my time
working for Ford Motor Company and throughout the racing industry 've seen many other simitar
motorsports success stories. Many of these stories began tinkering with a vehicle that was no longer
useful on the road, but was rebuilt for the race track, often inspiring the next great innovation or
business startup. it's the depth of our industry that is often overlooked. Thank you to the Members of
Congress who are standing up and taking appropriate action with the RPM Act.”

University of Northwestern Ohio

Steve Farmer, UNOH Vice President Corporate Development

"The University of Northwestern Ohio educates thousands of high performance technicians each year. A
highly skilled and specialized workforce is in high-demand by race teams, performance machine shops,
race tracks and sanctioning organizations. To better serve our students and the motorsports industry
UNOH owns and operates Lima Land Motorsports Park, a 1/4 Mile Dirt Racing Track. UNOH would like
to thank Members of Congress for taking the time to fully understand the gravity of the EPA added
regulations, and for their actions to protect Motorsports and sll that it provides our future generations
of automotive and performance technicians.”

USMA Statement of Purpose: To Educate and Promote the Powerful Impacts of American Motorsports.
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DOCUMENT SUBMITTED BY REPRESENTATIVE DONALD S. BEYER, JR.

DOCUMENTS FOR THE RECORD

Subcommittee on Oversight
Committee on Science, Space & Technology

Racing to Regulate: EPA’s Latest Overreach on Amatenr Drivers
Tuesday, March 15, 2016

10:00 a.m, — 12:00 p.m.
2318 Rayburn House Office Building
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Pasternak, Doug

From: Callen, Ashley

Sent: Friday, March 04, 2016 6:44 PM

To: Pasternak, Doug

Ce Marin, Mark; Brazauskas, Joseph; Colliatie, Drew; Weerasinghe, Pamitha; Gallo, Marcy
Subject: Re: * EPA Racing to Regulate Hearing *

Hi Doug,

| don't think we are 100% sure yet. | do think it's safe to say there will be someone representing SEMA's views, Hope to
know more early next week and will be in touch.
Have a nice weekend, Ashley
Sent from my iPhone
On Mar 4, 2016, at 5:12 PM, Pasternak, Doug <Doug Pasternak@mail.house.gov> wrote:
Hey folks,
Can you tell us who you are planning to invite as witnesses for the EPA/Race Car hearing? 1
assume from our meeting today that SEMA will be one of the witnesses. Are you planning to
invite EPA? Anyone else?
As I think those at the meeting with SEMA today could tell we are still trying to figure out who
we might invite and are still trying to educate ourselves on this issue. But any guidance you can
provide on the witnesses you intend to invite would be very helpful.
Thanks very much,
Enjoy the weekend.
Best,

Doug
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Pasternak, Doug

From: Brazauskas, Joseph

Sent: Monday, March 07, 2016 3:59 PM

To: Callen, Ashley; Pasternak, Doug

Ca Marin, Mark; Colliatie, Drew; Weerasinghe, Pamitha; Gallo, Marcy; Yamada, Richard
Subject: RE: * EPA Racing to Regulate Hearing *

Hey Doug,

| wanted to give you an update on the witnesses for the March 15" hearing, We have confirmed that Christopher
Kersting, the President of SEMA will attend, as well as Ralph Sheheen, an NBC racing announcer and amateur racing
enthusiast. With regard to an EPA witness at this heating, we are planning a broader hearing with an EPA witness later
this spring where this Issue area will be a topic. We are still working to coordinate with EPA on a witness and date for
that hearing.

Please let us know when you can who you might be inviting as a witness next week.

Thanks,
Joe

From: Callen, Ashley

Sent: Friday, March 04, 2016 6:44 PM

To: Pasternak, Doug

Cc: Marin, Mark; Brazauskas, Joseph; Colliatie, Drew; Weerasinghe, Pamitha; Gallo, Marcy
Subject: Re: * EPA Racing to Regulate Hearing *

Hi Doug,

1 don't think we are 100% sure yet. | do think it's safe to say there will be someone representing SEMA's views. Hope to

know more early next week and will be in touch.

Have a nice weekend, Ashley

Sent from my iPhone

Cn Mar 4, 2016, at 5:12 PM, Pasternak, Doug <Doug.Pasternak@mail.house.gov> wrote:
Hey folks,
Can you tell us who you are planning to invite as witnesses for the EPA/Race Car hearing? 1
assume from our meeting today that SEMA will be one of the witnesses. Are you planning to
invite EPA? Anyone else?
As 1 think those at the meeting with SEMA today could tell we are still trying fo figure out who
we might invite and are still trying to educate ourselves on this issue. But any guidance you can
provide on the witnesses you intend to invite would be very helpful.

Thanks very much,

Enjoy the weekend,



Best,

Doug

71



72

1974 REGULATION DEFINING MOTOR VEHICLE

RULES AND REGULATIONS

Yascoxans

Bezubtions

sy opit:
Tai exmpitne
olved P

TASOTIGRON COTNTY.

32609
minendations were also racelved

o
vehlcles of limited production intended
ts-pchly for shu or hobby use (25,
dune buggles) npd from Diamond Reo
Trucks, Inc., to esclude vehicles which
incorporate special features which are
e

based

enble and fnconsistent
on-

B n— i ”“b W17 destencd primadly for vocational mis-
Genice, “ ol Bend ny  SIODS ‘i:mch vnu!g cause Ltmn to operate
Fosten Mie. Co Ty almost entirely off-road. The recomms

T e ST T B B LE doon of SEATA wus hoh sacemed oo

e R — ml‘:kg sm‘tb int dambnh

WATELTIA COUNIR &0l upon the intended use e pur-

Aesoshaln, Wanken NRIGGR)M.. Kt 4,173 Jals_ LG "hﬁfe{ n%erthan the capability of u‘;
» - do... s Wy 48 g velideles. The Agency views 2 policy

E.D. Artz I ey 4 b B0 o, exclusion based uyon ovner intent fo be

Qven System, i Bowe Berl A e W 1 ‘ummanag

Bepiacing G L with lhe Acb becane vemcles with
0D corRTy raxd, o

Nekzosa Edonrds Papes 02, Jav ...

e Ph B0 e NRELDGY. At 2,153

(-yead
operated in both sitnations. 'me Tecom-
of Diamond Reo was nat as-~

(e) The
approved as not meeting the
cited are air pollution control regulations

chzdu]e for the sowrce category identifled below iz dis-
et requirements of § S1.35 of this chnpter. All resulatons

of the State, unless otherwise noted.

Fouros

Regubrions
Lowstion Imvatved

BELO Elevators Ins. () Uity 12417

Superias.

TFR Doc/74-20588 ¥lled 9-0-T48:43 am}

{258-3]

T 85--CONTROL OF AIR POLLUTION
FF'DH NEW MOTOR VEHICLES AND
WEW MOTOR VEHICLE ENGINES

Exclusion and Exemption of Notor Vebicles
and Moter Vehlicle Engines
OnRMarch 21, 1874, 2 notice of proposed
rulemaking was published in the Frprass
Rraxsrer (39 FR 10601), setttar forth
the Environmental Protection Agency’s
proposed regulations under the
&ir Act with respect to exclusion sad
esemption of motor vebicles end motar

which- established a sixty c
comment period, several motor vebicle
and motor yehiele engine manufacturers

engine ac
submitted commenis on the proposed

i EPA nﬂopt lists of
the speeific v&x!cls esc!udad by the. mg—
ulations. Jn

a0y sugges

corporation of section 4540 A, E C of
e TRS Regulations, § 26.4061 of the IRS
eode and Group Number 352 and 353 of
he Standard Classificatfon
I\mnual respectively. wnne the proposed
usis do contain many of the vehicles
hich Till by exclnded by the criteria

should nob ba estluded. Alto, future
amendments to such lists micht Include
vehlcles nob meﬂﬁn\‘ escluslon. Some of
the exeluded items on the llsts v'em ma-
chinery iype attachments (eg. shovels,
rakes, craves) which, v-hua obﬂuu..ly
escluded from the Act in their ovn right,
1night cause confuslon when afixed o
vehieles which would not be excluded,
The confusion would orize from me oS-
sibility of someone observing the Mst,
seeing the mochinery nttachment ew-
cluded, and nececsarily o G that
the vehicle to which the attachment is
affived i5 also escluded. For these rea-
sons, none of the lsts were odopted.
However, the Agency is of the opinfon
that Industry needs would be served by
promulgation of o llst of excluded vehl-
cles, particularly in thoze CZL.ES v'here the
nature of the vemr_le males d
t!nms as o e:.eluskma difficals, 'rbe:cfore.
the Adminisi publish, from tim
to timo, o M, of excitdad sehlcles, by co—
neric names, in order m ndd:h £oncerns
of industry that sp:
available, Th

manufechirers o

concerned obout the exclusion of
mcn vehicles. The EPA escluslan st \-m
be an Appendix to Part 8
and will be pnhl!shed nt sm:); time as a
sufiiclent number of excluslon determi-
nations are made to warrant publication.
Prior to publication, the it vill be avall~
able from the Mobile Source Enforce~
ment Division,

ltabed in § 85.1708 of
there were vehicles on ea::h list which
wenld nob be and, in EPA’s judgment,

No, TTG—Pb. T

Agency, 401 ] Street, SW., Washington,

- D.C, 20460, Room 3220,

cepted because the Agency believes that
it Is not feasible to resulate 2 vehicle

, we have adopted the “‘ap.,ble
which is consonant with the
literal Tansuace and the apparent intent
of the Act, A vehicle's capability is & more
waorisable, objective standard than its
intended or des!:;ued for use, which is

dependent upon the manufacturer’s sub-
!e.l:lve d&texm!m.mn of the ultimate use
to which the vehicls will b Iever-

ordinate size or the
2t that thelr operation on the highuey
would bz hichly unliely or imprac-
tlcable, are primarly designed for of-
d use,
(") A number of camments were re~
colyed on the 20 mph average speed
terlon stated In § 8317030 ¢, Genm._l
Lintors recommended thob a masimum
spead of 35 mph b2 wxad, Cummins rec-
ommended o 45 mph masimum soeed,
and L c«*e recommended thst, the ar-
erage spaed b2 inersas 8 mph. A
masimum speed criterion v-ould indeed
bas cln::ed to adopt that epprosch,
m:eraz;e speed criterlon, and the A.,en
as elected to adopted that epproach.
masimun sneed criterfon is es-
puduy objective and operates to esciude
sutomatically any vehicles which fall
within §t, the Acum' sought to ensure
that no vehicles which are buly capable
of sicnificant o n-102dd n.ya vmﬂd hz eA-
cluded on the basls of

alone. An esample would be & sma.]l ce-
hicle manufoctured for use in an ush:
environment where mobility and Iu_l

ceonomy are more critical than suezd.
Such o vehicle would obriously not
c.\c]\ld“d by the criteria of §£3.! 1’(03(3)

33, b!lb would become escladad

um speed criterion I such
Lvnssz!.tnth-h.ed;. if such a ve-
hicle could attain :shemmmm speed of

only 30 mph and the masimum speed
criterion wos ahore 38 mph. Accordingly,
the Acency det: ed thet any vehix:le

unnble to nzm.n & maximum speed of 2
mph would be excluded. One factor nsed
in thls defermination wos thab 25 moh
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is the speed nmﬁ presexibed in many
han areas. um speed cri-

don In § 85, 1708(&) 1) will operate to
exclude # substantial number of off-road
‘vehicles outright. Xb is felb thab applica~
Hon of the eriterion in 3 85.3703(a) (D)
sad (3) will exclude vehicles which are
not on-road vehieles, bubt which have
maximum speeds in excess of 25 mph,

{3 Genersl Motors proposed additions
to the exclusion section which would ex-
clude specificelly: (@) firetrucks, be-

was
cause of thelr higher horsepower N

requirements, emergeancy use, and inter~
mittent operation, (b} vehlcles which do
nob require state ]ic}anses, {e) vebjcles

solely

maintenance ol roads, and (@) vebicles
ol an inordinate sice so as to exceed
state legal limits or require perraits for
operation, These proppsals were not se~
cepted for the following reasons (ettered
to correspond to the above proposed ad-
ditlons) 1 (@) Firetrucks are not consid-
ered & special ease since no demonstra-
Hon of an impairment of their mission
Que to the use of emission control sys-

73

RULES AND REGULAYIONS

to, a reverse gear {(excepd in the case of
metoreyoles), & differential or safety
ieamres required léyastate and/or federal

ing the intent of the Act It Is empha~
sized that exemptions for in-use motor
vehicles or englnes are only necessary i

resd s s safely features required
by state and/nr tederal law,

5 Cumming recommended that fhe

deﬁnihwn ot veb.(cle in § 85.3703(b) be

Actk ﬂnmon of motor

vehicle in sectlon 214(2), Th

cases whers will onuse
emisslon standards to bo exceeded,
Therefore, In the particulnr case rafsed
obtains

corapebitive make vehicles for Modifi~
eagi: and test, he woiuld be required to

ol
§ 85.1703(b). Upon further evalunuon.
ho\vever, the Ageney de 55 th
d of vehicle consmxé\‘,ed B pos-

B

or ba Hable under

the tampedns vislon only if the

modifications cmxsmi emission standards
o be exceeded.

{2) Ford's vomment xegarding § 85.-

1702(a) (5)  recommended speciiving

that a pre‘cm‘.(ﬁe?ﬁon vehicle engline

sible scu:ce of IR
dele ed it. Instead, $85.1703{a) was
snged to indk:a e that 8 selt—propened

vehicle capable of @ Pexsol
or persons or any mabérial, or perma-
nently or temporaxily afixed apparatus
15 5 motor vehicle unless excluded by the
Hsted criteria,

Comments with repard to exemptions.
(1) ¥ord was concerned thet EPA does
nob have b ex-

4

ap) to “heavy duty
engines” rather than “englne” Ford
noted that the )aﬁer term may bo Ine
and since no standards or regulations
apply to Hght duby engines, an fllogieal
conclusion would result‘ (e, that ex-
emntlons st be obtained for Mght duty

« This proposnl was aecepied,
Whne EPA Is studying the need for

gran
for in-use motor vehleles or

tems have been this Agenoy.
‘With regard fo concern raised by manu-
fncturers who must certify the firetruck
engines 2t a horsepower rating above

hat usuelly reguired by ether sngine ap-
pHeations, It Is suggested that they pre-
sent their concerns to the icabion

bor,
gan 48106. It fs possible that these eon-
s may be resolved in o manner simi-
to the sltustion lavolving emergency
A rates for military diesel engines.
{See 40 CFR 85,9745, and 85.874-5) (b}
State lcensing praceduras vary an

- vehicle or engine by a

q or

metor vehicle engines since the exemp-
tion provision of the Act refers lHerally
onlyto new vehicles. In neu of in-use ex~
emption, Ford

ftorts in the ares of lipht
duty engines. it is considered ndvlcnblo
for clarification purposes, to reflect cur-
rent poliey in the Exclusion nnd Ex-
empticn regu]ations

dation changing the zesulaﬁons to indi~
cate that modificalion of an in-wse

by Ford
were s}so accepbetl Section 86.1?05 (d)
{8}, ang (h) Was (:l'umt ged to elarify thai

would not be cansidered tampering, even
if emisstons were increased, if the modi

ficatlon was (D part of o bona fide good
faith test (1} sdequate resords were
kept (i) the vehicle or engise would be
labeled as one for test and (v) the rmodi~
fieation wes temporsry and the vehicle
engine was subsequently plnced m
certified

would not facil!
Sttustions wilt arlse where one state has
» standerd for Hcensing which would
operate to exclude a vehicle which would
nob be excluded by the standards in any
other state, If the Agency based its regu-
Iations solely on state practicss, 1t would
then elther eliow oue siate’s Jaw to have
nationwide impack or exclude some ve
bicles only if sold in a particular state,
Neither of these optlons presents a co~
hesive ‘Fedtra.! polioy. (e} The ek that

This
was "nob accepted for the tonowins
reasons. (a) Inferpretlng “removing or

83 to e for ve-
hicles or eng!nes, whichever were tm-
propriate, rather thon yehleles nnd
s In every cnse, and § 85.1706(0)
was changed to allow o vehiclo oxemph
for purpeses of display to be opernted
on the rond to a very limited extent, o.p.,
travel {rom the rall mmp to the alezm-up

facllity fo the display nren. The oxem)
f.l.on for display had prohlbited any on-
use.

(4) Geneml Motors submitted o num:

e
in eases where cause em!s-

on § 851705, 'rcstl‘n{r

slops to increase

In genem! GM proposed that

not more, of 8 stran on the mexax wcxd~
ing of the Act.than

for a testiog oxemption
should be the same a3 those for a pre-

yehicles” to include in'use vehicles in
the exemption context, (b) While the
authority to grant In-use exeruptions is
nu{: explicitly stafzedf i;zh the Act, a reason-

cles are
uon ang maintenanee of roadx does nob
per se lend to the conclusion that su
vehicles are not capable of on-road use.
Therefore, exclusion of such vehleles a5
= lass is not warranted. Of comrse, such
vehlcles as earth movers or bulldozers
wowd excluded by operablon ‘of
§ 85, 1’103(5) (1) €23, snd (3. GO the
Agency cousiders the “nordinate sizs”
criterfon to be closely linked with the
hl hly unlikely” criterion so that in
me cases o vebicle's lnordinal
miecht cm:tribube 1o s use on the road
belng highly unilkely even though s
dimenslons {2}l within state Hmits, And,
2s stated In ¢b) above. application of the
different state laws does nob lend ltself
to uniform federal regulation.
{4) As recomamended by GM, § 85,1703
(=) (2) was changed fo yead “* * * such
#~akures including, bub not heing ﬁmlted

Pro-

vision would allow in-use exemptions,

ch Under the Hieral Yeading of the Act, EPA

may grant a new motor vehicle exemp-
tion, and under such exemption, modifi-
cations cowld he performed on the ex-
empted vehicle after sale to an ultimate
phrchaser (e.g., where an exemption Is
obtained the vehicle sold while stm in

was not accepied. The more s%rlngen

testing exemption requirements nro pro

posed because the terms of this exemp-
tlon allow lease or sale of the vehloles,
whereas vehicles under & pre-certificne
tion may not ba sold or lessed, For this
reason, the Agency belteves that requests
for testing exemptions whers salo or
lease Is involved should be ecrutinized
more carafully and ‘supported by morp
informasion, A number of spectfio pro=
posals were also submitied: () a proposal
to amend tﬁ 86.1705() to ‘permit monu-

o d

eertifi
Hons subsequently made foz' purposes of
test or otherwise). However, in Fords
view, EPA could not grant sn exemption
for the smme vehiele i the

“reasonobleness”
of the test was not: zu:cepted becnuso EPA
Delleves that this de ermimﬂon st bo
made by EPAtom the tarce of ity

were requested after sale rather than
prier o sale.

Considering -that in both ceses the
puiposes justilying the exemption are
valld, it appears {llogicsl to gzant in one
end deny In the other. Therefors, the In-
use exemption has been retained ss s

he exemp-
tion proviston; (1) o proposal te amend
§85.1705() (2) to substitute & maximum
instesd. of tm &) som(e numher of vehd-
tles epled; proposal o
deleﬁe §85 1'705(:1) (3) (tom SRIES prow
portion) was nob accepted mince this lte
formstion is relavant to the determinne

practical and consistent means of effect- —tion of the reasonsbieness of the exemp=
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with small w
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85,1703 £ coction 214(8)
xay reguest asi% Who pay FRUCst on exerption.,
‘high pereentesge of thelr iot.al 851708 Natlomal
Hne and thus use the exemption to avoid 851707 Expors evemphions,
certifiestion for 5 partieniar m 251788 Grouting of exompbiows,

& recommendation to delete § 85. 1’105(e) 850705 Submizsion of cromptian Fegaesia

@ (s:te of the test) was nob accepted
=1 that is is &

o identify
the sxte (which may be read as geperal
geographic location(s)) to tbe extent
possible at the time of the application
and this information is required by EFA
i its efforts to audit vehicles on exempt
status; (v) & proposal to changs § 85.1705
() (3) to yead “time or mileage™ viee
“#ime and mileage™ (comment also sub-
mitted by Cummins) was aceepted; snd
{v) a proposal o delete the § 85.1%05()
{6) reguirement to sulanit Vehicle Iden-
fification Numbers snd Engine Serial

reguirement 3
in!ormation be kept by the manu-
factorers and made avauah e to the
Ageney when the need arise

{5) GM proposed that §85 1'108 (mel
conversion examption) tate tho!

Smrmonree: Se. 203(0) (43 USC. 001~
2, 240 formalls 21I(3), 42 TRC, 10571
7, changed to 314(2) by Fub L. 03-019, Juxs,
Th73), Sna 301 (45 .0, 185703+
§95.3701  Gonerst npplicability.

(a3 The provislons of this subpart re-
garding exemption are applicable to new
sad in-use motor vehicles ond motor:
vehicle engines.

(b) The provisions of thls subpart r‘~

¢ alist of vehlcles which have been detar— i
“Tals lish

82611

tures including, but ok helng Hmiled to,

o reverse gear (escept.in the case of
mntoxcyds). o differential, or safely
entuxa.) quk d by state and/or fed-

31 Thﬂ vehicle eshibits - features
vhich yender s use on o streed or hizh~
WAF uns -

oy

kab gr freticol vebleles such as armor
gnd/for Teanos <l
(b Ti:eadmmx:.\‘.rtarvm.fmmtzms%

to time, publich In th Froceat, Rrgswes Jd

mined to be exclmded.
VI of 40 CFR Patt 85.

the in

effective date of these rezulations.
§ 85,1702  Deofinitions.

{n} As used in this subparh, o}l tersas
not defined herefn smu harn the mexn-
ng given them In the.

u) "E\-port e,xempﬂon"mﬂmnncw

granfed by statute under see-
uon "'03(2)) @) of the Act for the pur-

ah exemption for conveulo tu nquxd pose of expol mew motor vebiicies or
pelrclewm gas TP is tted. Siace mmotarvem::lem
section 203(s) for  (2) security

enging modifications for the purpose of
fuel conversion only if the conversion will
not.causetheemmanmnda to be

meyns sn evempiion which o
graxted under *ection 2030 (D ct the
Act Jor the pm-pnne of pational security.
ertification velcle" means

rets the
203(3) 43)3 to be aapumble only to
modifications which emission
tohe ed. i.hen an esemp-
tion. for & faet wnversion whick did not
escead standards would be ynnecessary.
Furthermore, most of the fuel conver-
sions which EPA §s avare of invoive pro-
Dpane or bubane which, in most cases,
result In very low eshsust emisslons of
the controlled poliutants, Section 85,1708
has been deleted

deater ounbmpmﬁng £y fuel mnverslon
sodification Is responsible

himself that thaconvemon wm nob xe-
sult in emissions exceeding the standords
appHeable to lhe engine or vehicle belng
converted.

6 At the urging of Cummins hnd
Chryshr $85.1704(s) was modified to
clearly hudicate that an export ezemp-
tion need mob he spplied for, bub is
granted by operation of the statute and
glond_\ﬁnned 8 provided in the remla-

ons.

‘The regulations promulgated be!ow
shall be effective immediately,
regulations. sre px-onmlgnted unﬁer ﬂw
authorlty o{ the Clean Alr Act, us

203() 142 USC
185'] t.zx 214(2) fformerly 213(2), 42
8L, 1837 £, changed to 314(2) by
Pub. L. 93-319, June 22, 19741, and s01
42 US.C. 1987 g1,

Dated: September 4, 1974,

Russmt, E, Tean,
Administrator,
Subpart R~Exelusion ard Examplion of Histor
s oa otor Yot B toe

o1 Cemenal spplicabitl,
BEA102 Dtﬁnmnns? s

vehiele which & manu~-
fnctum emplors in flgels f:um year to

ovdinary course of business
iur producs developmenk produstion
method assessment, markeh promo-
tion purpeses, bub In & manner nob fa-
volv')ng lease orsale.

“Pre-certification vehisle engine®
me:ms an uncertified heavy duty engine
used i o vehicle which o manufectirer
employs in fleats from year to year io the
ordinary cource of business for product
development, production mothed acs
ment, and market promotion purpe:
b;l’t 1h % manner not lavslving leats or
5

(5) “Testing &xm}:ﬂon” mexns an
esemption 1l e pronted under
section 203(b) (1) for mo punoss of Te-

Investlgntlons, studles, demone
stratlons or training, bub ot Includinyg
national seeurity where Jease or sale of
the test vebicle or enslne Is Iovolved.
§85.1703 Application of sortion 214{2).

{n) For the purpose of determintuy
the spplicability of section 214¢2), a
vehicle which i seif-propolled ond ca-
pable of transportthg o porsen or pex-
sops or any material or ANy permoncntly
or temporarlly afiized apparatus shall be
deamed o motor vehlcle, vnless any one
or mare of the criteris set forth helow are
met, in which case the vehiele challt be
deemed nob & motor vehisle and ex-
<iuded from the operation of the Ack:

€1) The vehicle canpob eseeed o roas~
prum speed of 25 miles per hour over
Jevel, paved surfaces; or

{2} The vehicle locks features cuse
tomarfly assoctated wih safe and praee
tical street or highvoy wuse, such fea-

§ 05,1763 Viho may royqmest om exemp-
tion.

(o} any menufacturer may request
any exemption provided by this subpart,
or exempt, vithout eoplication, vehicles
as provided by £ 85.1707. For heayy duty
gmtar vehicle engmzs, exembtion mny

2 ¥ th ot
or the venlele monmuiacturer.
§031705 Testing oxcmption.’

{a) Apy manufachirer reguesting s

!e%tlnﬁne:.empﬂcn must demonstate the

(1} Thnd the propuzed test progam
anstitates an sp-
In ag-

133 'ﬁ)&b tHe propused test program
eshibits reaconableness in grope; and

{4) Thot the proposed fest program
eshiblts o dezres of gontrol consanant
with the purpaze of the program and
the Environmental Protection Agencs’s

{hereafter EPA) monitoriny zequire-
ments Paragraghs (), (o), (D), and ()
of ths section describs what constitites
asufficient demonstration for each of tue
four above identified elements.

) 37ith respeet to fhe purpose of
the proposad tesh proJram, an apnropri-
atg purposs is ene which is comsistent
with one ormors of the bases for sxemp-
Hon cet forth under section 203000 (1,
anomely, vesearch, investisations, stndiss,
demenstrations, or training, km& not fn<
cluding notienal recurity, conclse
zlz:\tamexxt of pum sz is n requimd Ytem
i

Cc) With :-spec(: h; the ue:mty that

be

irom o in:xblk':??g achieve the ststed
purpase i proctiesble monner

one ormors of the
acts under section 20%{a). In appropri-
nte clreumstonces time constralnis may
be o suliclent basts for necessity, but the
<ost of certification alone, in the ahsence
of extravrdinary is not
2 basls for necessity.

) With respect to reasonableness, &
test program must exhiblt & duration of
reaspnable length ood affect 8 resson.
oble number of vehidles or engines, In

FEDERAL REGISTER, VOL 39, NO. 176.TUESOAY, SEFTELIBER 10, 1978
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*his regard, requived Hews of Inferma~
on Include;
(L) An esthmate of the program’s du-

ration;
(2) 'I'.he oeximm number of vehicles
or engines involved; and

(@) The fraction of the applicants
total sales represented by the absolute
numper of (2),

(e) With respect to control, the test
Prof must ineorporate procedires
ccnsis!.e.nt with the plrpose of the test

and be capsbie of affording EPA smonie
toring capsbility, As a mintmum, re~

uh'ed items of information include:
The nature of the tesh;
(2) The site of the test;
m(sl The time or mileage duration of

e tosty
(4) The ownersitip arrangement with
;’;Eal;rd *Z; bme vehicles or englnes Involved

75

RULES AND REGULATIONS

a_ country having emission standards
‘which differ from USEPA st&ndards,

Mbhllﬂ Hource &ﬂorcomont Dmalon
noy

{c) EFA st i «nmsm
the Frorpat RecmsTen o Ust of forelgn ob, S,
countria which have Sn force emissions ' AeBiREton, D.O. 20450
standards identical to USEPA standards

and have so notified EPA, Nesr motor ve
hieles or new motor vehic!a enzines X~
vorted fo such coun!
thh rﬁﬁmmon regnlmions‘
(d) It k s. condleion of rny exemption
T the export under sectlon
268(!)) £3) o: the Act. that such exemp-
tion shall be void ab inttle with respset to
& new motor vehicle or new motor velilele
engine intended so!ely for export wheret
(1} Such mol
vehlele englne Is gold, or offered for sale,
to an ultimate aser in the United
&tates for purposes other than expord;

and
{2) The motor yehicle gr ‘xizmto.r vehicle

&) The itended dinal of
1he vehleles or engines;

(&) The mapner in which vehlcls
identification numbers

or the englue se-
rial numbers will be identified, recnuied
and made available; and

(f) Paragraph (a) of this section ap~
plies Irrespective of the engine’s or ve-
hicles place of manufacture,
ere an tmcertified vehicle or
em;ine 5 n display vehicle or engine fo
he used solely fo By pUIposes,
noz he opsrated on hie publie streats or
highways except for that operstmn inel-
“ent and necessayy e display pur-
os5e, and will not ba sold unless an appJ!-
<eble certificate-of conformity has b
recelved, no tequesl: for exempuon of the
vehicle or englne s nesessa;

() Parsgraph (a) of bhls sectlon does
nob apply for pre-certification vehicles
or pre-certification engines. Im such
cases » request for exempiion Is neces~
sary; however, the only information re-
quived 15 & stabement setting forth the
general nature of the feet activitles, the
number of vebicles involved, and a dem-
cnstration that adequate record keep-
ing procedures for control purposes will
e employed.

§ 853706 Notional security exemption.

A manufacturer requesting a national
seourlty exempiion must state the pur-
pose for which the exemption 15 required
and the request must be endorsed by an

ad reason fo
believe that pny sueh vehlole would be
for sale as described in
(d) cn of this section,
§ 851708 Gramting of exemptions,

() I upon completion oI the yeview
ing of

furer requusﬂu\gm the exemption. The

memoranduma forth the basis

will for the exsmption, its aeope, end such

terms d nec~
USBYY, suoh terms s.nd condmom will
gen

i 16 1
seribed to EPA, create and maintaln ade-
quate records accessible to EPA ab rea~
sonsble times, employ labels lor the
exempt engloes or vehieles setting forth
the nature of the sxemption, take ap~
propriste measures to assure that the
terms of the exemplion are meb, and
advise EPA. of the terminntion of the
activity and the ultimate disposition of
the vehicks ox angmes.

(b} Any ext granted prrsuant
to pmsmph {8} of this secﬁon shall be

the speal-
fed, terms and conditions are complied
eith, of any term or condition
shell csuse the exemption to be vold
ab mmo with respect to any yehicle or

agency of the
charged with responsibility for natfonal
defense.
$85.1707 Export cxemptions

{2) A new motor vehicle or new motor
‘vehicle engine intended solely for export,
and se labeled or tagged on the outside of
the container and on the yehicle or en~
gine ftself, shall be subject to the provi-
slons of seotion 208(a) of the Act, unless
ihe bnporting country has new motor ve-
hicle emisston stendards which differ
from the USEPA standards.

"(k) ¥or the purpose of (&3]

engine,
or delivery for mtroﬂucuon nto com~

emption

stitnte a v}o!ntion of section 203(n) (1)
of the Clean Alr Act, shall render the
manufacturer or person to whom the
exemption is granted, and any other per-
son to whom the provisions of section 203
are applicable, Hable to sult under sec-
tions 204 snd 205 of the Ack.

§85.1700 Submission of exemplion re-
quests.

Requests for exemption or furiher in~

of this section, a country having no
tendards, whatsoever, i deexced o be

FEDERAL REGISTER, VOL 39, NO. 176.~TUESDAY,

cempiions and/or
the exemption request revie\v prosedire
should be addressed

jcle or motor,

1FR Dot T4-20764 Flicd 0-0-74:0:45 am}

{FRI: 208-1]

PARY 85--CONTROL OF AlR POLLUT!ON
FROM NEW MOTOR VEHICLES AND
NEW MOTOR VEHICLE ENGINES

Low Emisslon Vehicles
On July 13, 1873 (3& FR 18080) EPA
published n nouce of posed ru
(IWPRM) o pmv!de !or mo dc-
of emisston

terminatio:
status fnr 18'15 and luter model yem' lln’ht

duty vehicles, and for h: ez.vy duty yohi~
cles, Section 212 of the Clenn Alr Ack
{42 U.B.C. 18570-60)
cess under which the Federal Coverns
ment will pay premium prices for motor

yehicles whose emilssions cuntrol per-
formancels slcn!ﬁeanﬂy better than thm‘.

Yeguired e Fedora) standards

effect at the \‘.!me of thelr pmmxrementu
‘To be eligible for these premium prices,
& motor vehicle must first bo clessitied
as 8 “lo emisslon vehlc}e" by EPA. nnd

. then spproved by the

intorngenoy

Emission Vehicle certlﬁcaﬂon Boﬁrd s

» sultable Yeplacement for spme tinsy or

model of vehicles thot the Fedoral Gove
emmen thex: pumhnsﬂnc

Yght duty

Tow emmsinn vemem hove been rovised

o reflect EPA's current posl

Tequived Jevels of oxides of nltrocen tons

o,
trol, BPA hes concluded that t;\lm lg}zddc::

of vitrogen standard
NPRM !z in the near term mors stripgont
than necessary from sm sl quality stand.
point, Tharexore, the regulations hove
‘been yevised fo specify that any Jph
duty vehicle wmnh meals the current
statutory ozides of milrogen
gms/aile) before such o stondard
beccmm effective under section 203
subject to tho other requirements in ef~
feet under section 212. quelify as o low
emission yehicle, ERA has tlso ¥eox-
amined the hydrocsrbon and carbon
monoxide standerds specified in tho
M with the view of considering a
Iess stﬂngen standard a3 odequato
qualify a5 o Yow smission vehicle, and haz
cnncl‘uded that there s 1o Juslmcntion
relaxing those sumd\m!s. Thus ni
other changes from the NPRM wern
made!razarﬁlng Hght duby low emisston
rehlcles,

One commentor objected to the in-
clusion, of heavy duty vehicles in the
regulations. Heavy duty vehicles had
heen proposed fo be included in the seo~
tion 212 regulations bosed, In on
an opinlen from EPA's Offics of Ganeml
Coupsel that section 213 wns not In-

ended by C ongress to apply exelusively
to ight duty vehl

The eurrent he:wy duty vehtols regu-
lations promulgsted under seotion 200
apply to heavy duty eopines, and nob
‘heavy duty vebicles, There ave two types
of heavy duty engines belng produced
now for use in heavy duty vehloles, heavy

?t

v‘

SEPTRMBER 10, 1974
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AMA LETTER ON RACING

e
4 ¢
AMERICAN MOTORCYCUST ASSOCIATION

2

Match 14, 2016
The Honorable Barry Loudermilk The Honorable Don Beyer
Chairman Ranking Member
Subcommittee on Oversight Subcommittee on Oversight
2321 Rayburn House Office Building 394 Ford House Office Building
Washington, D.C. 20515 Washington, D.C. 20515

Deat Chairman Loudermilk and Ranking Member Beyer:

The American Motoroyclist Association applauds the U.S. House Subcommittee on Oversight of
the Committee on Science, Space, & Technology for holding the hearing titled, “Racing to
Regulate: EPA’s Latest Overreach on Amateur Drivers.”

Founded in 1924, the AMA is the premier advocate of the motorcycling community,
representing the interests of millions of on- and off-highway motorcyclists. The AMA sanctions
more motorsports competition and motorcycle recreational events than any other organization in
America. Our mission is to promote the motorcycle lifestyle and protect the future of
motorcyeling.

In July 2015, the EPA issued a proposed rule (“Greenhouse Gas Emissions and Fuel Efficiency
Standards for Medium- and Heavy-duty Engines and Vehicles — Phase 2”) that would make it
illegal to convert a motor vehicle into a vehicle for competition-only use if its emission system is
modified from stock configuration.

This proposed rule ignores decades of understanding and practice within the amateur and
professional racing communities. It also disregards the intent of Congress that vehicles used
solely for competition are excluded from the Clean Air Act’s prohibitions against modifying
emission systems.

Converting motor vehicles, including motorcycles, into race vehicles that can compete in
popular, sanctioned events is an integral part of our American motorsports heritage. The vast
majority of motorcycle racing is based on production motorcycles. Under the proposed rule,
none of these motorcycles could be modified for racing, even though they would spend their
entire useful lives on race tracks.

It is important to note that the EPA’s proposed rule was included in an unielated regulation. The
proposed rule will impact every class of motor vehicle and should not have been placed within a

444 North Capitol Street, NW | Suite 837 | Washington, D.C. 20001
Phone (202) 220-1390 | Fax (202) 220-1399 | www.AmericanMotorcyclist.com | @AMA_Rights
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regulation for medium- and heavy-duty engines and vehicles. By shunning transparency and,
instead, submerging the related language within one paragraph of a 629-page proposal, the EPA
failed to adequately notify affected stakeholders.

With the introduction of the Recognizing the Protection of Motorsports Act of 2016 (H.R. 4715),
there is a viable way to address the EPA’s overreach into racing. The RPM Act of 2016 would
clearly establish that vehicles used solely for competition are exempt from the Clean Air Act
definition of motor vehicles, which includes motorcycles.

Again, the AMA thanks the subcommittee for conducting this important hearing on the EPA’s
proposed regulation of motorsports.

Sincergly,
4/ e

Wagne Allard
1ce President, Government Relations
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DEBUNKING THE MYTH
Debunking the Myths: EPA Proposal to Prohibit Conversion of Vehicles into Racecars

EPA Proposed Regulation:

Under the EPA proposed regulation, certified motor vehicles and engines and their emission
control devices must remain in their certified configuration even if they are used solely for
competition. Violators would be subject to the fines and penalties included in the tampering
prohibitions.

SEMA’s Understanding of Proposal as Confirmed by the EPA:

SEMA representatives met with EPA officials on January 20, 2016 to confirm the association’s
understanding of the proposed regulation. The EPA officials confirmed that the regulation
would make it illegal to convert a certified motor vehicle into a vehicle to be used solely for
competition. The EPA officials claimed that this had always been their interpretation of the
Clean Air Act.

Myth: This proposal is not changing current law.

Congress never intended the Clean Air Act to be interpreted as giving the EPA the authority to
regulate vehicles used solely for competition, regardless of whether the vehicles were once
emissions-certified road vehicles. Once a vehicle is taken out of use as a road vehicle and
dedicated solely to racing, it is beyond the laws which apply to road vehicles. The EPA and
SEMA fundamentally disagree on this point. SEMA has cited the statutory text, legislative
history, and congressional intent of the Clean Air Act, as well as 46 years of history whereby
vehicles have been converted from certified road status to status as race vehicles without any
objection from EPA.

Myth: The EPA is merely clarifying the law as it relates to motor vehicles and nonroad
vehicles, and its proposal only affects vehicles driven on the streets.

The EPA is adding new language to the regulations. This new language states that a motor
vehicle can never be modified, even if it is used solely for competition and never again used on
public roads. The EPA is seeking to prohibit modifications affecting any emissions-related
component, such as engines, engine control modules, intakes, exhaust systems, etc.

Myth: The EPA’s proposal only affects medium- and heavy-duty vehicles.

The EPA inserted the problematic language into a rulemaking that focuses on medium- and
heavy-duty vehicles, however, the rulemaking also includes a section entitled “Miscellaneous
EPA Amendments.” The language affecting “vehicles used solely for competition” (i.e.,
racecars) was a “miscellaneous EPA amendment” and would, in fact, affect all light-duty
vehicles, not just trucks.

Myth: SEMA is overreacting, this will never get passed.
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The EPA has issued a proposed regulation. Regulations are issued by federal agencies and not
voted on by elected representatives. If the language becomes final (EPA is expected to issue a
final regulation in July), then it will have the force of law and can only be challenged in federal
court or overturned by Congress.

Myth: The EPA could not enforce this proposal.

The proposal would give the EPA the power to enforce against any vehicle owner that converts
his or her emissions-controlled motor vehicle into a vehicle to be used solely for competition.
Whether or not the EPA chooses to enforce, it would be illegal for an individual to convert their
motor vehicle. Additionally, the EPA has stated that it will enforce against aftermarket
companies that sell parts for use on the converted vehicles, which will limit racers’ access to
parts.

Myth: The EPA’s proposal would not affect vehicles that have already been converted into
racecars.

It is the EPA’s position that they will be able to enforce against vehicles that have already been
converted in the past. While the EPA has indicated that it does not currently plan on enforcing
against individuals, it does plan on going after the companies supplying parts for vehicles that
have already been converted. So, if you have a racecar that began life as a street car, this
regulation would affect your access to parts, and leave you open to enforcement if the agency so
chooses.

Fact: The EPA’s proposal would not affect racecars with original emissions controls.

The EPA notes that race vehicles with original, unmodified emission controls, including the
original engine configuration, engine control module, intake and exhaust components, do not
violate the law. The issue is that very few competition race vehicles have been left unmodified
and in a certified configuration.

Fact: The EPA’s proposal would not affect purpose-built racecars, such as sprint cars,
open-wheel dragsters and the cars that currently compete in NASCAR.

The EPA agrees that vehicles that were originally manufactured for racing are excluded from
regulation under the Clean Air Act. However, the EPA believes this exclusion extends only to
vehicles that were never certified for on-road use or issued a VIN.

Fact: The EPA’s proposal will not affect the exemption for “nonroad vehicles,” such as dirt
bikes, ATVs, snowmobiles and boats used solely for competition.

The EPA has indicated that it will continue to allow “nonroad vehicles” (dirt bikes, ATVs,
snowmobiles, boats) to be exempted from certain emissions regulations if they are used solely
for competition. Distinct from its stance on motor vehicles, however, the EPA’s current position
on nonroad vehicles allows emissions-certified nonroad vehicles to be converted into vehicles
used solely for competition.
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Get the Facts for Yourself:

Greenhouse Gas Emissions and Fuel Efficiency Standards for Medium- and Heavy-Duty
Engines and Vehicles--Phase 2. 80 Fed. Reg. 40,138 (July 13, 2013). docket no, EPA-HOQ~
OAR-2014-0827:

Please use the search function to locate this provision within the proposed regulation:

PART 86--CONTROL OF EMISSIONS FROM NEW AND IN-USE
HIGHWAY VEHICLES AND ENGINES

kkk

Subpart S--General Compliance Provisions for Control of Air Pollution
From New and In-Use Light-Duty Vehicles, Light-Duty Trucks, and Heavy-
Duty Vehicles

k%
67. Section 86.1854-12 is amended by adding paragraph (b)(5) to read as follows:

§ 86.1854-12 Prohibited acts.

* ok %k ok ok

(b) & %k %

(5) Certified motor vehicles and motor vehicle engines and their emission control
devices must remain in their certified configuration even if they are used solely
for competition or if they become nonroad vehicles or engines; anyone modifving
a certified motor vehicle or motor vehicle engine for any reason is subject to the
tampering and defeat device prohibitions of paragraph (a)(3) of this section and

42 U.S.C. 7522(a)(3).

To review SEMA’s comments to the EPA proposal, go to:
http://www.regulations.gov/#ldocumentDetall;D=EPA-HQ-OAR-2014-0827-1469
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SEMA COMMENTS TO EPA

December 28, 2015

Filed: www.regulations.gov

U.S. Environmental Protection Agency (EPA)
Air Docket (MC-28221T)

1200 Pennsylvania Avenue, NW

Washington, DC 20460

National Highway Traffic Safety Administration (NHTSA)

Docket Management Facility (M-30) West Building, Rm. W12-140
1200 New Jersey Avenue, SE

‘Washington, DC 20590

Re: Docket: EPA-HQ-OAR-2014-0827; NHTSA-2014-0132
Comments: Proposed Rule: Greenhouse Gas Emissions and Fuel
Efficiency Standards for Medium- and Heavy-Duty Engines and

Vehicles--Phase 2: Vehicles Used Solely in Competition
Dear Sir/Madam:

On July 13, 2015, the U.S. Environmental Protection Agency (EPA) and National Highway

Traffic Safety Administration (NHTSA) issued a proposed rule to establish Phase 2 regulations

for greenhouse gas (GHG) emissions and fuel consumption for new on-road medium- and heavy-
duty vehicles. The EPA included a proposal hidden within the rulemaking to make it illegal for
certified motor vehicles to be converted into vehicles used solely for competition. Specifically,

the proposed rule (“Greenhouse Gas Emissions and Fuel Efficiency Standards for Medium-~ and
Heavy-Duty Engines and Vehicles--Phase 2) would add the following language to 40 C.F.R. Part 86
(40 C.F.R. § 86.1854), a section of the regulations applicable to new and in-use vehicles, including
light duty vehicles:

“Certified motor vehicles and motor vehicle engines and their emission control devices must

remain in their certified configuration even if they are used solely for competition or if they
become nonroad vehicles or engines”. 80 Fed. Reg. 40138, 40565 (July 13, 2015).

These comments are limited to that topic. Although the comments are filed after the October 1, 2015
deadline, SEMA contends the change regarding competition use only vehicles is not within the scope
of the GHG rulemaking for medium- and heavy-duty vehicles and that the public was not adequately
put on notice of its inclusion. The comments will also address the merits of the issue.

The Specialty Equipment Market Association (SEMA) represents the $36 billion specialty
automotive industry. The trade association includes more than 6,800 businesses nationwide that
manufacture, distribute, market and retail specialty parts and accessories for motor vehicles. The

Speciaity Equipment Market Association (SEMA)
1317 F Street, NW; Suite 500; Washington, DC 20004
Telephone: 202/783-6007; Fax: 202/783-6024
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industry employs over one million Americans and produces appearance, performance,
comfort, convenience and technology products for passenger and recreational vehicles,
including vehicles used solely in competition.

The following addresses whether the EPA provided adequate notice. The comments will
then address the EPA’s proposed policy change with respect to vehicles used solely for
competition.

Administrative Procedure Act

QOverview: The Administrative Procedure Act (hereinafter, the “APA™) establishes the
process by which federal agencies develop and issue regulations. See Administrative
Procedure Act, 3 U.S.C. § 553 (2015). Among other considerations, the law is intended
to provide adequate opportunity for the public, and interested parties in particular, to
comment on proposed rules. SEMA contends that the EPA failed to comply with the
APA when it proposed changes to the regulations to prohibit conversion of certified
motor vehicles to competition use only vehicles. SEMA’s analysis below includes
factors that courts have considered when evaluating agency compliance with the APA.

Failure to Alert Public of Rulemaking: The table of contents for the 629-page
rulemaking does not alert the public that the EPA is proposing a significant policy change
on how competition use engines/vehicles are regulated. The table of contents does not
include reference to “Competition Use Engines/Vehicles.” The topic is covered along
with other seemingly minor issues under the heading “XIV. Other Proposed Regulatory
Provisions.”

Non-Germane: The subject rulemaking will establish the next generation GHG
emissions and fuel economy standards for medium- and heavy-duty engines and vehicles.
The subject matter referenced in the rulemaking’s title and considered within the broader
scope of the rulemaking does not logically encompass the modification of a certified
vehicle for competition use. Further, this is not the first time the EPA has issued GHG
emission standards for medium- and heavy-duty engines/vehicles. Therefore, inclusion
of an unrelated topic within a continuing series of rulemakings is unexpected, if not
unprecedented.

Rulemaking Does Not Cover Light-Duty Vehicles: By its terms, the rulemaking covers
medium- and heavy-duty engines and vehicles. It does not apply to light-duty engines
and vehicles, which are regulated under separate EPA rulemakings. Nevertheless, many
certified light-duty vehicles may be modified for competition use, and the section of the
rules into which the EPA seeks to insert a prohibition against street-to-race vehicle
conversions is applicable to light-duty vehicles. The public has not been put on notice
that the rule governing medium- and heavy-duty engines/vehicles potentially applies to
certified light-duty engines/vehicles.

Change of Policy: Before the Clean Air Act was enacted and since that date, thousands if
not millions of certified vehicles have been modified to become vehicles used solely for
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competition. Products have been manufactured, sold and installed on these competition
vehicles throughout this time. SEMA has been working with the EPA on ways to
regulate potential dual-use products, defined as products that could be used on both
competition-use only and certified motor vehicles. However, the EPA has never
implemented a policy making it illegal for certified vehicles to become competition-use
only vehicles. Such a policy would overturn decades of understanding within the
regulated community and expose that community to unfair findings of noncompliance
and civil penalties.

Arbitrary, Capricious and an Abuse of Discretion: The EPA is seeking to change policy
that has been in place for decades and it does not adequately address this change in the
summary or explanatory text published in the Federal Register. The only text that could
be read as explaining the proposed addition of the language to prohibit street-to-race
vehicle conversions are the following paragraphs within the 629-page proposed rule,
which do not even reference the part being changed - part 86:

The existing prohibitions and exemptions in 40 CFR part 1068 related to
competition engines and vehicles need to be amended to account for differing
policies for nonroad and motor vehicle applications. In particular, we
generally consider nonroad engines and vehicles to be ““used solely for
competition”” based on usage characteristics. This allows EPA to setup an
administrative process to approve competition exemptions, and to create an
exemption from the tampering prohibition for products that are modified for
competition purposes. There is no comparable allowance for motor vehicles.
A motor vehicle qualifies for a competition exclusion based on the physical
characteristics of the vehicle, not on its use. Also, if a motor vehicle is
covered by a certificate of conformity at any point, there is no exemption
from the tampering and defeat-device prohibitions that would allow for
converting the engine or vehicle for competition use. There is no prohibition
against actual use of certified motor vehicles or motor vehicle engines for
competition purposes; however, it is not permissible to remove a motor
vehicle or motor vehicle engine from its certified configuration regardless of
the purpose for doing so.

Fkk

EPA is proposing in 40 CFR 1037.601(a)(3) to clarify that the Clean Air Act
does not allow any person to disable, remove, or render inoperative (i.c.,
tamper with) emission controls on a certified motor vehicle for purposes of
competition. An existing provision in 40 CFR 1068.235 provides an
exemption for nonroad engines converted for competition use. This provision
reflects the explicit exclusion of engines used solely for competition from the
CAA definition of “nonroad engine”. The proposed amendment clarifies that
this part 1068 exemption does not apply for motor vehicles.
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See Greenhouse Gas Emissions and Fuel Efficiency Standards for Medium- and
Heavy-Duty Engines and Vehicles--Phase 2, 80 Fed. Reg. 40138, 40527, 40539
(July 13, 2015).

SEMA contends that to change the policy now, without proper public notice, would be
considered arbitrary, capricious and an abuse of discretion under the APA. If the EPA
intends to change decades of previously applied policy, SEMA contends such a change
must take place within a separate rulemaking. Further, as will be explained below,
SEMA contends that existing law establishes a clear policy for vehicles used solely for
competition and that only Congress has the authority to make the proposed policy
change, not the EPA through a rulemaking.

The EPA’s proposed policy change has no basis in the evidence or analysis presented.
Under the APA, an agency has an obligation to publish a statement of reasons that will be
sufficiently detailed to permit potential judicial review. In this instance, the EPA has
placed the burden on the public to provide justification for maintaining decades of
previous interpretation of marketplace activities affirming that street vehicles can be
modified to create vehicles to be used solely for competition. The EPA notes expanded
powers when it states: “This allows EPA to set up an administrative process to approve
competition exemptions, and to create an exemption from the tampering prohibition for
products that are modified for competition purposes.” While threatening in potential
scope, this statement is unexplained and fails to meet a conclusion of reasonableness and
rationality. For example, the term “administrative process™ could be interpreted as
authorizing the EPA to establish a database of motor vehicle registrations to confirm that
none of the millions of vehicles in the national vehicle fleet have been converted to
competition use.

Regulatory Flexibility Act

Reg-Flex Analysis: The proposed rule has the possibility of causing harm to a number of
small businesses. Many companies, including small businesses, would be dramatically
affected by this new rule. These companies sell hundreds of street vehicles for
conversion to race vehicles, undertake the conversions, sell products for use on these
vehicles and use the converted race vehicles to participate in the sport of automobile
racing. The EPA has failed to conduct an analysis of how these companies would be
potentially impacted, as required under the Regulatory Flexibility Act of 1980, as
amended by the Small Business Regulatory Enforcement Fairness Act of 1996. See 5
U.S.C. §§ 601-612 (2015).

The EPA has actually recognized the important role of these businesses and supported
racing in a program titled “Green Racing: From the Raceway to Your Driveway.” See
Green Racing: Frequently Asked Questions, GREEN RACING 2011 PRESS KiT,
http://'www3.epa.gov/otaq/ld-hwy/green-racing/PDF/FAQ.pdf, and Green Racing Fact
Sheet, http://www3.epa.gov/otaq/ld-hwy/green-racing/PDF/Quick_Facts.pdf (both
attached). Working in collaboration with the American Le Mans Series (ALMS), the
Green Racing program promoted innovation in racing that could be transitioned into use
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in on-road vehicles. The EPA recognized that this transition would be possible because
“la]lt of the race cars have direct links to production vehicles,” with some cars in the
series described as “more production-baged but are highly modified for racing.” See
Program Announcement: Green Racing Initiative, EPA420-F-10-058 (November 2010),
http://www3.epa.gov/otaq/ld-hwy/420f10058.pdf (attached). Given this understanding
on the part of the EPA, it is unclear how and when the current conflicting position was
formulated, and the rulemaking materials provide no clarification.

Due Process Considerations

Constitutional due process demands agencies provide adequate notice to regulated
individuals. This notice can be made through the informal notice and comment
rulemaking process using the Federal Register, or actual notice may be provided directly
to interested members of the public. As settled Supreme Court precedent instructs: “An
elementary and fundamental requirement of due process in any proceeding which is to be
accorded finality is notice reasonably calculated, under all the circumstances, to apprise
interested parties of the pendency of the action and afford them an opportunity to present
their objections.” See Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314
(1950).

The EPA has failed to provide actual notice of their proposed changes to the regulated
industry despite ample opportunity to do so. SEMA has been in discussions with the
EPA for years on the issue of street-to-race vehicle conversions. The discussions have
focused on helping the EPA find ways to prevent racing products from finding their way
onto street vehicles. In fact, EPA personnel participated in a presentation at an industry
trade show sponsored by SEMA on November 5, 2015 to speak to this very issue and
made no mention of the pending rulemaking proceeding. It does not seem unreasonable
that the EPA should make some effort to communicate to the industry a rulemaking that
seeks to regulate street—to-race vehicle conversions in light of this extensive history
between the Agency and the regulated entities.

Where the Federal Register is used to provide constructive notice to interested parties, the
entry should at least be drafted in 2 manner reasonably calculated to inform the reader
that the agency is attempting to regulate in a particular area. In this instance, the EPA has
titled its rulemaking “Greenhouse Gas Emissions and Fuel Efficiency Standards for
Medium- and Heavy-Duty Engines and Vehicles--Phase 2,” and its summary provides
insufficient notice that light-duty engines and vehicles, specifically those used solely for
competition, are affected by the proposed rule.

EPA Policy on Motor Vehicles Used for Competition

The proposed rule is attempting to bring vehicles used solely for competition within the
purview of the Clean Air Act’s definition of “motor vehicles” required to be certified to
relevant mobile source emissions standards and remain in their certified configuration.
This interpretation of the Clean Air Act’s definition of “motor vehicle™ is not in line with
the statutory language or legislative history.
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In the Motor Vehicle Air Pollution Control Act of 1965, Congress first defined the term
“motor vehicle” for the purpose of regulating air pollution as “any self-propelied vehicle
designed for transporting persons or property on a street or highway.” See Motor Vehicle
Air Pollution Control Act, Pub. L. No. 89-272, 79 Stat. 992 (1965) at § 208(2). The 1965
Act sought to regulate emissions from new motor vehicles by making it illegal for “any
person to remove or render inoperative any device or element of design installed on or in
a motor vehicle or motor vehicle engine in compliance with regulations under this title
prior to its sale and delivery to the ultimate purchaser.” Id. at § 203(2)(3) (hereinafter,
the “anti-tampering provision™).

In 1970, Congress passed the Clean Air Amendments of 1970 (hereinafter, the “1970
Clean Air Act™). Clean Air Act, Pub. L. No. 91-604, 84 Stat. 1676 (1970). The 1970
Clean Air Act created an unprecedented scheme for regulating both stationary and mobile
sources of air pollution. The 1970 Clean Air Act did not disturb the definition of “motor
vehicle” put in place in 1965 (nor did any other subsequent amendments to the law), but
lawmakers did add language to regulate vehicles after first retail sale. The lawmakers
expanded the anti-tampering provision to add that no person could render the emissions
controls inoperative “after such sale and delivery to the ultimate purchaser.” Id. at §
7(a)(3). Despite this intent to regulate some vehicles after first retail sale, Congress did
not intend the 1970 Clean Air Act to extend the purview of the law to cover vehicles
manufactured or modified for racing. The following clarification on this point was made
during the House consideration of the congressional conference committee report on the
Clean Air Act as signed into law by President Nixon (H.R. 17255):

MR. NicHoLS. I would like to ask a question of the chairman, if I may.

I am sure the distinguished chairman would recognize and agree with
me, | hope, that many automobile improvements in the efficiency and
safety of motor vehicles have resulted from experience gained in operating
motor vehicles under demanding circumstances such as those
circumstances encountered in motor racing. I refer to the tracks at
Talladega in my own State, to Daytona and Indianapolis, competition.

I would ask the distinguished chairman if T am cotrect in stating that
the terms “vehicle’ and “vehicle engine” as used in the act do not include
vehicles or vehicle engines manufactured for, modified for or utilized in
organized motorized racing events which, of course, are held very
infrequently but which utilize all types of vehicles and vehicle engines?

MR. STAGGERS, In response to the gentleman from Alabama, I would
say to the gentleman they would not come under the provisions of this act,
because the act deals only with automobiles used on our roads in everyday
use. The act would not cover the types of racing vehicles to which the
gentleman referred, and present law does not cover them either.
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House Consideration of the Report of the Conference Committee, Dec. 18, 1970
(reprinted in 4 legislative history of the Clean air amendments of 1970, together
with a section-by-section index, U.S. LIBRARY OF CONGRESS, ENVIRONMENTAL
PoLicy DIVISION, Washington: U.S. Govt. Print, Off. Serial No. 93-18, 1974, p.
1.

Neither the 1977 nor the 1990 revisions to the Clean Air Act altered this definition of
“motor vehicle” as commented upon by Representatives Nichols and Staggers. See Clean
Air Act Amendments of 1977, Pub. L. No. 95-95, 91 Stat. 685 (1977); see also Clean Air
Act Amendments, Pub. L. No. 101-549, 104 Stat. 2399 (1990).

While it is clear from the legislative history that the Clean Air Act was not intended to
regulate race vehicles, that fact should have become even clearer as a resuit of the 1990
amendments to the Act. The amendments were made to provide EPA with authority to
regulate non-road vehicles and the engines used therein. See 42 U.S.C. § 7550(10)-(11)
(2015). Since the term “nonroad vehicle” could easily have been interpreted to include
race vehicles, Congress used language to unequivocally exclude vehicles used solely for
competition from the definition of “nonroad vehicle.” See id. (“The term ‘nonroad
vehicle’ means a vehicle that is powered by a nonroad engine and that is not a motor
vehicle or a vehicle used solely for competition.”).

The fact that Congress separated out “vehicles used solely for competition” from “motor
vehicles” in the definition of “nonroad vehicle” is also instructive, as it indicates the term
“motor vehicle” was not understood as covering a “vehicle used solely for competition.”
See 42 U.S.C. § 7550(10) (2015) (defining a nonroad motor vehicle as “not a motor
vehicle or a vehicle used solely for competition™) (emphasis added). It is also
noteworthy that Congress referenced racecars as vehicles used solely for competition —
not vehicles built solely for competition.

Based on the statutory text and the legislative history, it is clear that vehicles used solely
for competition, including a race vehicle that has been created by converting a certified
vehicle to a racecar, are not within the purview of the Clean Air Act. Administrative
rulemaking is not a process by which an agency is permitted to circumvent Congress,
however, it appears that the EPA is attempting to alter current law as it relates to vehicles
used solely for competition. The EPA’s proposal would alter current law by adding the
following provision to the regulations: “Certified motor vehicles and motor vehicle
engines and their emission control devices must remain in their certified configuration
even if they are used solely for competition or if they become nonroad vehicles or
engines.” See Greenhouse Gas Emissions and Fuel Efficiency Standards for Medium-~
and Heavy-Duty Engines and Vehicles--Phase 2, 80 Fed. Reg. 40138, 40565 (July 13,
2015). This new language is in conflict with the statutory text and legislative history and
should not be inserted into the regulations unless Congress indicates an intent for such a
rule to be put in place.
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Other Implications and Considerations

The proposed rule would create new law without adequate notice to the regulated parties,
most importantly the motorsports industry, and upset decades of industry practice. The
National Association for Stock Car Auto Racing (NASCAR) was founded in 1948 on the
premise that ordinary street cars could be converted into racing machines. Conversely,
participants in demolition derbies seek to destroy other former street vehicles that have
been modified for potential destruction. In between these two extremes are a myriad of
other types of racing events, with participants that range from professionals to novices
using vehicles that have been modified for racing use. If the EPA intends to continue its
push for a policy prohibiting conversion of street vehicles to vehicles to be used solely
for competition, it must put the motorsports industry on proper notice and explain its
rationale, including the statutory authority for such a prohibition.

At least one other regulatory hurdle must be addressed if the EPA continues to pursue
this new policy. Motor vehicles are regulated by both the EPA and NHTSA. Similar to
the Clean Air Act’s tampering prohibition, under the Motor Vehicle Safety Act it is
illegal for a manufacturer, distributor, dealer, or motor vehicle repair business to
knowingly make inoperative any part of a device or element of design installed on or in a
motor vehicle or motor vehicle equipment in compliance with an applicable motor
vehicle safety standard. See 49 U.S.C. § 30122(b) (2015). The Motor Vehicle Safety
Act’s “make inoperative” prohibition does not apply to a certified motor vehicle that has
been modified into a vehicle used solely for competition, placing it in conflict with the
EPA’s proposed interpretation of the Clean Air Act’s tampering prohibition. The EPA
must explain how its proposed application of the Clean Air Act would harmonize with
NHTSA’s application of the Motor Vehicle Safety Act.

Beyond statutory differences, the issue has significant economic and safety implications.
Competition use vehicles are modified in shops across the nation and the vehicles are
outfitted with safety equipment such as five-point seat belts, roll bars, cages and safety
netting. These sales and services would cease as a resuit of the EPA’s proposed

policy. The EPA’s unilateral action would threaten auto sector jobs and stifle the
production of new and innovative safety equipment due to decreased product sales. Since
many of the companies associated with these products and services are small businesses,
the EPA’s Regulatory Flexibility Act analysis must take this issue into consideration.

Conclusion

Based on the foregoing, SEMA objects to the inclusion of language relating to vehicles
used solely for competition in this greenhouse gas rulemaking and requests that it be
removed. Among other problematic rhetoric unnecessarily included in the proposal, the
following new language regulating all vehicles, including light-duty vehicles, is
especially out of place in a rulemaking for greenhouse gas standards covering medium-
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and heavy-duty vehicles. The language is also out of sync with governing law.
Therefore, we specifically request the EPA remove the following proposed language:

67. Section 86.1854-12 is amended by adding paragraph (b)(5) to read as
follows:

§ 86.1854-12
Prohibited acts.

EEE R
(b)***

(5) Certified motor vehicles and motor vehicle engines and their emission
control devices must remain in their certified configuration even if they
are used solely for competition or if they become nonroad vehicles or
engines; anyone modifying a certified motor vehicle or motor vehicle
engine for any reason is subject to the tampering and defeat device
prohibitions of paragraph (2)(3) of this section and 42 U.S.C. 7522(2)(3).

Thank you for this opportunity to submit these comments. If you have any questions,
please feel free to contact me at 202/783-0864 or by e-mail at stevem@sema.org.

Sincerely,

Y

Stephen B. McDonald
Vice President, Government Affairs
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TELL THE EPA TO WITHDRAW ITS PROPOSAL TO PROHIBIT THE CONVERSION OF

VEHICLES INTO RACECARS
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The American love affair with automobiles includes watching and participating in motorsports. For
decades Americans have converted their street vehicles into racecars, from pre-World War il classics to
modern era performance cars. It has brought joy and jobs to millions. However, the U.S. Environmentat
Protection Agency has issued a proposed rule that would do away with this time honored tradition. it
would outlaw the conversion of any type of emissions-certified vehicle into a racecar, and make it illegal to
sell any emissions-related parts for those cars. The Clean Air Act prohibits the EPA from regulating
racecars. Telt EPA Administrator Gina McCarthy to remove this provision from the “Greenhouse Gas

and Fuel for Medium- & Heavy-Duty Engines-Phase 2" rule.
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PRI REGIONAL RACE MARKET PROFILE - GEORGIA

A LTH o u G H the National Association for Stock

Car Auto Racing (NASCAR) Hall of
Fame resides in the city of Charlotte, North Carolina, there are many Georgians who
believe its rightful home is in Georgla, where hot shoe drivers who “tripped” moon-
shine during the Prohibition era gave birth (0 stock car racing and eventually NASCAR.

One of them is J. Marvin Miller of Columbus, Georgia. president of the Georgia
Autormobite Bacing Hall of Fame Association (GARMFA), which has 500 members
hroughou! the state. A drag racer in these parts back in the 1960s {winning 22 races
in & row in 1962}, and an owner of Winston Cup and Grand Nalional cars up through
the mid-1870s (using therm o advertise the heating and air conditioning business
he still runs), he was inducted into the GARHF, whose museum is located inside
Dawsonville City Hall, in 2008. Not surprisingly. one of its many fealured exhibits ie
a waorking still that foday turns out legal moonshine.

"Lightning™ Lioyd Seay, who learned to drive running moonshine on norih Georgia's
tricky backroads belore winning his first stock car race at Lakewood Speedway, now
defunct, in 1938, when he was just 18 years old. Seay had a short but steliar stock
car carger, including a win at Daytona Beach in 1941, before he was shot and kitled
by a cousin over a moonshine business conffict 8t the age of 21, NASCAR founder
Bif France Sr. once described Seay as “the best pure race driver | evar saw.”

Not surprisingly, Seay was one of the first drivers inducted into the Georgia Racing
Halt of Fame {GRHOF) in Dawsonville when it began honoring local legends in
2002. Others in the inaugural group included Seay's cousing Raymond Parks and
Roy Hall, and two-time NASCAR champion Tim Flock {of the famous Flock broth-
arg), whiskey rutiners ail

Bill Elliotl, belfer known around these parts as "Awesome Bill From Dawsonville”
and "Million Dollar B, was also among the GRHOF's first hororaes, While the 1988
NASCAR Cup champion never ran meonshine, he learned to drive on the same back-
roads as those who did, and parlayed that skill into a racing career that included 44
NASCAR Cup victories, two Daytona 500 wins, and the highest speed ever achieved
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at a NASCAR event, 212.808 mph, set at
Taliadega in 1987,

Now, “Awesome” Bill's son Chasa
Eiliont is doing Dawsonville proud. As this
was wrilten over Lahor Day weekend,
the younger Elfiott, driving for Handrick
Matorsports, became the youngest driver,
at age 17, to win a NASCAR Camping
World Truck Series event, the Chevrolet
Sitverado 250 at Canadian Tire Motorsport
Park. In June, Elliott becarne the young-
est superspeedway winner in history with
an ARCA Racing Series win at Pocono.

Big Boilar Racing Market

Trese days, racing in Georgia operates
on the right side of the law, bringing in
huge tourism revenue and contributing
significantly to the stale economy. And
although there is an annual Moonshine
Festival (with parade and car show) al
the Hall of Fame in Dawsonville, where
the street names were recently changed
o honor Seay and other stock car racing
pioneers, Georgia also boasts a huge,
and growing, modern NASCAR compo-
nent, as well as sizable and sophisticated
drag and road racing communities.

Considering the area’s long history
in racing. franchises such as NASCAR,
Partormance Racing Industy | Novpmbs 2018



NHRA {Nationa! Hot Rod Association),
ALMS {America Le Mans Series) and
SCCA (Sports Car Club of America) thrive
here. With more Ban half of the state’s
poputation ocated in the Atlanta metro-
politan area in the northwestern part of
the stata, that's also where the majority

Dixie 200 won by Fireball Roberts, until
it was purchased by Bruton Smith in
1830 and transformad into one of the
country's prentier motorsports facifities.
Today, AMS is one of eight Speedway
Motorsports-owned facilites operating
in major marketplaces.

“There was a need for a country club

re. People want access to courses
where they can get on the track anytime

they want to, at a moment’s notice.”

of Georgia’s racing takes plage, at world-
renowned faciiies such as Atlanta Motor
Speedway (AMS) in Hampton, Road
Atlanta in Braseiton, and Atianta Dragway
in Commerce.

Ragcing is a huge economic driver for the
area, with the Atlanta Journat-Constitution
reporting nearly a decade ago thaf Atlanta
Motor Speedway along contributed morn
than $455 miliion-annually to the locat
eoonomy, more than the combined total of
alf ather sporting events in the city.

AMS, formerly known as Atlanta
international Raceway, had a rocky history
Trom the time it opened in 1960 with the

3w,

The biggest event at AMS annually is
the Labor Day NASCAR Sprint Cup race,
the AdvoCare 500, run under the lights
hiere since 2000, when the event moved
from an October date. Dubbed “the
biggest Labor Day party in the USA," by
AMS president and general manager Ed
Clark. the three-day avent featured sprint
cars {the United Sprint Car Serles) on
the 1.54-mile asphalt quad-oval for the
first ime this year. Saturday night saw
300 miles of raging from the NASCAR
Nationwide Serles, topped off by the
Sprint Cup 500-miler on Sunday night
Atiendance generally lops 80.000 fans.

NASCAR's role in the state of Georgia
is bound to become more interesting
in the future, owing lo the purchase of
Road Allanta as part of a 2012 deal in
which NASCAR Holdings. which had
owned the GRAND-AM Serigs since
2008, acquired Panoz Molorsports Group,
owner of the Brasellon-based American
{.e Mans Series {ALMS). The package also
included acquisition of the Internationat
Motor Sports Assotiation (IMSA), which
sanctions ALMS as well as GT3 Cup
Chalienge by Yokaharna, the Cooper Tres
Prototype Lites Championship and the
Porsche GT3 Cup Challenge Canada by
Michelin, as well as the lease on Sebring
international Raceway in Florida.

After maintaining separate schedules
in 2013, the American Le Mans Series
presented by Tequila Patrdn and the
GRAND-AM Ralex Sporls Car Series-—the
wo biggest series in American sports car
racing--will merge into United SportsCar
Racing, with naw racing class designa-
tons, in 2014, When we spoke with Foad
Atlanta track president Geoli Lee in late
August. he said the track would alteady

188



be seelng positive impact from the merger
al its biggest annual event, the Petit Le
Mans powered by Mazda weekend

“On Friday of this year's Petit we're
qoing 1o host the K&N Pro Series, so we'll
have all of the up-and-coming drivers
from NASCAR here running on the road
cowse.” said Leea,

Recovety & Rain-Duis

Afthough many contacts told us that

Georgia racing is slowly rebounding

from the recent recession, the sport fook
another hit this summer in the form of
almost non-stop rain. indeed, Atlanta’s
rainfall for the first half of 2013 had already
surpassed the total for all of 2012, and
the rain just kept coming.

“It's rained pearly every wegkend this
yeat, and we've got race tracks that have
only gotten in a few races so far.” said
Kirk Barnett of racing retailer Barnett
Parformancs and its wholesale busi-
ngss BC Performance, which covers &
full city block in gowntown Atianta, and

Hacing in Gegrgia hrings in huge tourism rev-
enue and contridutes signitivantly to the state
ecanamy. indeed, Geprgia boasts a huge, and
welt

grawing, motern NASCAR sompanaat
s sizahie and sophisticated drag and road g
g communities. i a s1ate with nearly 40 race
tracks, & variety of racing businesses cater
sacess throughout Beorgia and nationwide:
Phota gourtesy of Atlanta Dragway.

is packed with 100,000-square-feet of
performance inventory.

“There has been no way for some of
them to get any races off, so most of those
sre fust lost when you look at the bracket
racing or the Saturday night round track
racing. The reality is that theyre just not
replacing parts.” added Glenn Barnetl,
who runs the store their drag racing dad
started in 1971 with his brother Kirk,
Without the weather issues, "We've started
10 see gradual improvemnent,” Glenn told
us. "It's nowhere close to wherg it was,
but it's gradually coming back.”

While the focus of the busingss has
always begn drag racing, the Barnetls
estimale sates are probably spiil 50/50
betwean drag and circle track partici-
pants. The tracks closest 1o them whose
racers they serve are Atlanta Dragway;
Siver Dollar Raceway, & modern, NHRA-
sanctioned guatler-mile located in
Reynolds, about 90 miles south of Atianta;

B866-7959-9317

Factormance Bacing Ingustry | Nexam
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and Rome and Dixie speadways, clrcle
tracks located in Rome and Wondstook,
respeclively. Rome dubs itself the “Worlds
Fastest 1/2 Mite Clay Track " and bolh
{acilities spacialize in lale models. In
all, the state bas about a dozen drag
strips and close to 25 asphalt and dirt
oval racks

in tough sconomic times, the broth-
ers praised the low-cost, fun series that
arg keeping local racers busy, such
as the ChumpQCar World Series, which
runs at beth Road Atlanta and Atlanta
Motorsports Park {AMP}, a brand-new
road racing country club in Dawsonville,
as well as the “Friday Night Drags” at
Atlanta Motor Speedway, where the racing
s conducted on an eighth-mile stretch of
pitroad and there are no lights or timing
ools used,

"it's back to an older time of racing,”
said Glenn Barnett. “They use a flagger
and someone at the finish 10 judge who

wins or foses, and they don't keep any
times, In drag racing. f you're more than
a tenth off the other guy. you really have
no chance of winning. Without any times,
you dont know you're that much slower,
sC you keep thinking you're going lo win.
1t keaps it & fittle more interesting.”
Jutius Hughes of Atlanta Speed Shop
in Gainesville agreed that business has
been down at his engine-building shop
that speciafizes in drag racing, marine
and strest performance applicaion:
atteibuting 1 (o the economy, the cost of
tuel and the weather, "At least the lake is
full” he quipped about the constant rain
that has supplanted the local drought of
just a lew years ago. With less activity
all around, there are fewer Sales. "What
people are doing now is running what
they've got and patching it up: mey'ré
not really builging @ iot of new motors.”
In response to the decline in business,
Hughes has decided (0 be proactive and

try o broaden the marke! by promoting
a new noslalgia program called the Fuel
& (as Series. The first thing he did, last
QOclober, was revive he Atlanta $10,000
event that used o run at his father's drag
strip, the Allanta Speed Shop Dragway,
backin the 1860s and early 1970s. Kwas
the first big Top Fuel and Super Stock gvent
i the Southeast, but was eventually over-
shadowed by the NHRA Gatornationals
The Dragway closed in 1982,

Last year's eveni at Aflanta Dragway
was a big hit, and t repeated this October
For 2014, Hughes plans o add thres
or four smaller events within a 100-mile
radius of that track to keep travel and
expenses low. The series doesn’t allow
elpcronics, either. "If's a simpler way of
racing and a sirpler type of car, and
hopelully that will appeal to people in
these times,” he sald

Celebrating its 10th season in 2013, the
FASTRAK Racing Series in Carnesville,

[/}
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ScoTT-LAMALFA EPA REG LETTER

Uongress of the United Jtates
Washington, BE 20515

February 29, 2016

The Honorable Gina McCarthy
Administrator

U.S. Environmental Protection Agency
Mail Code 1101A

1200 Pennsylvania Avenue, NW
Washington, DC 20460

Re: EPA Policy on Regulating Street Cars Modified to Become Racecars
Dear Administrator McCarthy:

Thank you for your testimony of February 11, 2016 before the House Committee on Agriculture
regarding the impact of actions taken by the Environmental Protection Agency (EPA) on the
rural economy. This letter revisits an issue we raised at the hearing, as we are concerned that the
EPA is advancing a rulemaking that would make it illegal to modify a certified street vehicle into
aracecar.

As you noted at the hearing, the Clean Air Act excludes from EPA regulation vehicles that are
used solely for competition (aka “racecars”). The longstanding definition of “motor vehicle”
only applies to a “self-propelled vehicle designed for transporting persons or property on a street
or highway.” When Congress amended the law in 1990 to provide authority to the EPA to
regulate nonroad vehicles, it specifically excluded “vehicles used solely for competition” from
the definition of “nonroad vehicle”® in order to affirm the exclusion.

At issue is a proposal contained in the greenhouse gas regulations® to “clarify” that the EPA
deems any entity or individual who modifies a vehicle to become a racecar to have engaged in an
act of tampering if the vehicle is no longer emissions-compliant as originally certified. For
example, if finalized, the proposal would apply to a street vehicle that has been taken off the
streets, unregistered by the owner and state authorities, converted into a racecar by modifying the
intake, exhaust system and tune, and trailered to the track. The individual or shop that performed
the modifications would have engaged in tampering and be subject to civil penalties. If sold, the
new owner would also be exposed to civil penalties, since the vehicle would still have a VIN
demonstrating that it was once a certified vehicle that has been converted.

! See 42 U.S.C, § 7550(10)-(11) (2015).
* Greenhouse Gas Emissions and Fuel Efficiency Standards for Medium- and Heavy-Duty Engines
and Vehicles--Phase 2, 80 Fed, Reg. 40,138 (July 13, 2015), docket no. EPA-HQ-OAR~2014-0827.
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The “clarification” language would be contained in the compliance prohibitions for light-duty
vehicles and trucks, and heavy duty vehicles. The fext is found at page 429 of the proposed
greenhouse gas rule, as follows:

Subpart S--General Compliance Provisions for Control of Air Pollution From
New and In-Use Light-Duty Vehicles, Light-Duty Trucks, and Heavy-Duty Vehicles
&%k

67. Section 86.1854-12 is amended by adding paragraph (b)(5) to read as follows:

§ 86.1854-12 Prohibited acts.

* * * E 3
(5) Certified motor vehicles and motor vehicle engines and their emission control devices
must remain in their certified configuration even if they are used solely for competition or
if they become nonroad vehicles or engines; anyone modifying a certified motor vehicle

prohibitions of paragraph (a)(3) of this section and 42 U.S.C, 7522(a)(3).

‘Within the rulemaking, the EPA argues that it is simply clarifying longstanding EPA policy.
We beg to differ.

As you are aware, Americans have been modifying their vehicles and converting them into
racecars for generations. The policy is incorporated in the name “National Association for Stock
Car Auto Racing” (NASCAR). Beyond that obvious example, millions of enthusiasts goto a
wide variety of tracks every year to race or watch formerly-certified vehicles compete, from
sports cars to motoreycles, and everything in-between. This is an important part of our
American automotive heritage.

The rule would have a devastating economic impact were it to take effect. Jobs would be lost
due to cancelled product sales and installations. Enthusiasts would be deprived of the
opportunity to race their modified vehicles. Track events would be cancelled. Individuals and
entities ignoring the policy would be exposed to enforcement and civil penalties.

Despite these obvious consequences, no economic analysis was undertaken by the EPA when
issuing the proposed rule. The impact on small businesses was also not considered.

Motorsports generate enormous benefits for the American public in the form of new safety,
efficiency, and emission technologies that are later incorporated into motor vehicles used on
public roads, yet with this rule the EPA imposes regulations that stifle innovation and
technological advancement.

Congress, through the Clean Air Act, has already provided the EPA with the tools it needs to
enforce against software and auto parts manufacturers that sell products which defeat emissions
control systems on vehicles used on public roads. Regulators have also enforced against
distributors and retailers of such products. While the EPA has issued a statement that it “has not
taken an enforcement action for tampering against a vehicle owner where the owner has proven
the vehicle was used exclusively for racing,” that is hardly reassuring. The EPA’s prohibition
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mandate applies to “anyone” who has tampered, including the owner. As described above, this
new policy would provide the EPA with sweeping enforcement capabilities that were never
intended or authorized by Congress.

Given this background, we respectfully request confirmation that a motor vehicle may legally be
modified from its certified configuration into a vehicle used solely for competition. Assuming
this is current EPA policy, please confirm that all references to the proposed new policy will be
removed from the subject greenhouse gas rule when it is finalized. Conversely, if this is not the
EPA’s current policy, please provide justification to counter our contention that Congress has
defined otherwise through the Clean Air Act and its legislative history.

‘We would appreciate your prompt consideration of this request since the EPA is in the process of
finalizing the rule. Please do not hesitate to contact us if you have any questions.

Sincerely,
AUSTIN SCOTT DOUG LAMALFA

Member of Congress Member of Congress
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ONE PAGER ON FEDERAL LAW RE COMPETITION VEHICLES
“Recognizing the Protection of Motorsports Act 0f2016” (RPM Act)

The Clean Air Act was never intended to allow the EPA to regulate racecars. However, the U.S.
Environmental Protection Agency (EPA) has proposed a rule (Greenhouse Gas Emissions and
Fuel Efficiency Standards for Medium- and Heavy-Duty Engines and Vehicles--Phase 2, 80 Fed.
Reg. 40,138 (July 13, 2015), docket no. EPA-HQ-OAR-2014-0827) to prohibit the conversion
of certified motor vehicles into vehicles that will be used solely for competition and the sale of
emissions-related parts for use on such converted vehicles. The following is a brief summary of
the law and reasons for the RPM Act:

e Motor Vehicle Air Pollution Control Act of 1965: Congress defined the term “motor
vehicle” as “any self-propelled vehicle designed for transporting persons or property on
a street or highway.” Congress included “anti-tampering” language, making it illegal for
“any person to remove or render inoperative any device or element of design installed on
or in a motor vehicle or motor vehicle engine in compliance with regulations under this
title prior to its sale and delivery to the ultimate purchaser” (emphasis added).

¢ Clean Air Act Amendments: 1970: Lawmakers expand the anti-tampering provision to
provide that no person can render the emissions controls inoperative “after such sale
and delivery to the ultimate purchaser.” Congress also clarifies that the law does not
apply to vehicles manufactured or modified for racing. The clarification was included
in the congressional conference committee report.

s Clean Air Act Amendments: 1977: No changes impacting racecars.

e Clean Air Act Amendments: 1990: Congress provides the EPA with the authority to
regulate nonroad vehicles/engines. Since the term “nonroad vehicle” could easily
have been interpreted to include race vehicles, Congress included language to
unequivocally exclude vehicles used solely for competition from the definition of
“nonroad vehicle” (“The term ‘nonroad vehicle’ means a vehicle that is powered by a
nonroad engine and that is not a motor vehicle or a vehicle used solely for
competition”). The fact that Congress separated out “vehicles used solely for
competition” from “motor vehicles™ in the definition of nonroad vehicle is also
instructive, as it indicates the term “motor vehicle” was not understood as covering
“vehicles used solely for competition.” It is also noteworthy that Congress referenced
racecars as vehicles used solely for competition — not vehicles built solely for
competition.

RPM Act: It is clear through statute and legislative history that Congress never intended to
provide the EPA with authority to regulate vehicles used solely for competition, including
vehicles modified to be used exclusively for racing. Despite this clarity, the EPA does not
recognize this limitation on its authority. Legislation is necessary to reinforce the mandate. The
following two changes to the Clean Air Act would:

1} Section 3: Amend the anti-tampering provision (42 U.S.C. 7522) to clarify that
removal or alteration of the emission controls of a motor vehicle are not tampering
if done for the purpose of converting the motor vehicle into a vehicle that will be
used solely for competition. It further clarifies that a vehicle used solely for
competition is not subject to the anti-tampering provisions.

2) Section 4: Amend the definition of “motor vehicle” (42 U.S.C. 7550) to clarify that it
does not include a “nonroad vehicle or a vehicle used solely for competition.”
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