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INDIAN EDUCATION: DID THE NO CHILD
LEFT BEHIND ACT LEAVE INDIAN
STUDENTS BEHIND?

THURSDAY, JUNE 17, 2010

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:15 p.m. in room
628, Dirksen Senate Office Building, Hon. Byron L. Dorgan,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. BYRON L. DORGAN,
U.S. SENATOR FROM NORTH DAKOTA

The CHAIRMAN. Let me call the Committee to order.

This is an oversight hearing on Indian education entitled Did the
No Child Left Behind Act Leave Indian Students Behind?

Today, the Committee is going to hold a discussion on Indian
education and the reauthorization of the No Child Left Behind Act.
It expired in 2008 and Congress will soon consider the reauthoriza-
tion of that law.

So the purpose of today’s hearing is to ensure that the education
of Native American students is made a priority in that new law.
The state of education in Indian Country today is I believe at a cri-
sis point. We have some charts to show that today less than half
of all Indian students graduate from high school and only 13 per-
cent receive a college degree.

We are losing half of our Indian students before they graduate
from high school. This is compared to 76 percent of their white
counterparts who do graduate from high school. It is a very, very
substantial difference.

As you can see on chart two, this is also a significant issue in
my home State of North Dakota; 40 percent of the American Indi-
ans graduate from high school in North Dakota, compared to 84
percent of their white counterparts in my State. I venture to say
that is likely the case in most States in our Country.

[The information referred to follows:]
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Native American Students White Students

This statistic is ignored at our peril. We simply cannot ignore it.
The Federal Government, I believe, has a trust responsibility to
provide education to Indian students. We have signed treaties,
made promises, and this is something that we have to deal with.
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Throughout our Government’s history, we have engaged with
tribes and said that schools, teachers and education would be pro-
vided in return for the hundreds of millions of acres of what had
been their tribal homelands.

Now, I know there are so many factors that impact how well a
student performs in school, but at the core is the curriculum that
is taught and how well it reaches the students. Some of the major
criticisms we have heard from tribes on the No Child Left Behind
Act is that it had a disproportionately negative impact on high pov-
erty schools. It was too rigid, required “teaching to the test,” and
it didn’t allow flexibility in teaching.

The tribes I have talked to about this are not seeking lower
standards for Indian students. As all of us on the Committee know
through our interactions at tribal schools and universities, Indian
students are as intelligent, resourceful, creative as any students in
this Country who are graduating and going on to college. But it
seems to me that they are not given the same opportunities and
not given the same tools with which to succeed in this education
system.

The one size fits all approach to educating Indian students just
appears to me not to be working. We need more flexibility in the
system so that tribes can address the needs of their students in a
way that is relevant to them, to their culture, to their community,
while still meeting or exceeding national standards.

There are talented and dedicated teachers and administrators
both in the BIA and the public system who work hard every day
to provide a good education for their students. That is why we have
to get the next education bill right and give tribes, students and
parents the right resources to build the next generation of produc-
tive tribal citizens and tribal leaders.

Today, we are going to hear from the Department of Education
and the Department of Interior regarding their recommendations
for the next reauthorization and how they plan to include tribal
governments and tribes in that bill.

I am encouraged at the level of outreach that has occurred so far
by the Administration. I know there have been several tribal con-
sultations already, and they have heard and received information
from tribes on these priorities.

We will also hear from our new Bureau of Indian Education Di-
rector today, Mr. Moore. I know that Keith Moore has just started
work last week. We welcome you today to the Committee. I am
pleased that he is here to provide testimony.

Let me also say I fully understand, aside from the things I have
just described, the issues of poverty, the issues of broken families
and all the related issues that affect children also play a significant
role in the statistics that I have just described. But it is heart-
breaking to me to go to schools that are in disrepair, schools in
which children are sitting at desks that are one inch apart, to
schools in which there is overcrowding.

And in so many other circumstances it means that a fourth grad-
er or a third grader comes out of that circumstance, going to school
in a building that has been condemned. And I have been to those
buildings. That third or fourth grader is not going to compete on
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an even level with a young child that is going to a school with 15
classmates in a modern, new school.

So we need to get this right. We need to keep our promise, meet
our trust responsibilities. That is why we are holding these hear-
ings today.

Let me ask my colleagues if they have any comments with which
to open the hearing. I don’t know who was here first today.

Senator Johanns?

STATEMENT OF HON. MIKE JOHANNS,
U.S. SENATOR FROM NEBRASKA

Senator JOHANNS. Thank you very much, Mr. Chairman. I will
be very brief because I think you made the point.

I just wanted to underscore that with one statistic from my
State. I look at that 50 percent rate and it has got to be heart-
breaking to everybody. But in fact during a recent school year, one
of our schools graduated 12 students, while losing 43. It had a 22.6
percent graduation rate. It doubled the next year, but is still per-
forming below the national average.

So I can’t compliment you enough, Mr. Chairman, for taking this
issue on. I see the discrepancy that exists here and something just
absolutely needs to be done with these kids not graduating. There
is truly no hope. You just kind of wonder what happens next in
their life.

So I appreciate the opportunity to be here. Thanks for the chance
to say a word or two.

The CHAIRMAN. Senator Johanns, thank you very much.

Senator Tester?

STATEMENT OF HON. JON TESTER,
U.S. SENATOR FROM MONTANA

Senator TESTER. Yes, thank you, Mr. Chairman.

I want to echo the remarks of Senator Johanns. I appreciate your
having this hearing and I appreciate the witnesses coming today.

Everybody in this room knows how critical education is. If we are
going to break the cycle of poverty in Indian Country, we have got
to have a good education system. And it amounts to a lot more
than just No Child Left Behind. I can tell you that I have never
said a good word about No Child Left Behind. Having teachers
teach to tests, making teachers into bureaucrats, not teaching kids
tobtlhink, all those are the kind of things that NCLB brings to the
table.

It did do one good thing, though. It did, in Montana, show the
achievement gap of American Indian kids. And by the way, it is a
very, very obvious gap and it applies to Native American kids
across the State of Montana.

So what do we have to do to be successful? We have to have good
teachers. We have a hard time recruiting teachers in Indian Coun-
try. We have to figure out how to do that. We have to have good
schools. I was at a school in Indian Country, I won’t say which one,
not too long ago. It was a nice looking school, appeared to be a nice
school. It had good kids, as good kids as anywhere in the Country.
I walked into the bathroom and there was no toilet paper. It was



5

dirty. It was dingy. It was crummy. And quite frankly, it was all
of the above.

And there was an administrator failing right there, I will tell you
that. The person should have been looking for work that is all
there is to that.

But we also need something else. We need to have families sup-
port their students. Oftentimes, we look at this as being a Federal
Government issue and it is. We have our trust responsibilities. But
unless we have community support for schools, we are sunk. We
have to figure out a way to get that as a critical component of our
schools across the board, but especially in Indian Country because
poverty is so rampant.

I could go on and on about education and how important it is.
We all know it. In Montana, we are somewhat lucky: 98 percent
of Indian kids attend public schools, but a fair number of those
kids also drop out. The top ranking person at the Department of
Education is a member of the Blackfeet Tribe, Denise Juneau.
Denise knows education across the board very well. She also knows
the challenges in Indian Country. She is going to be a pleasure to
work with to try to break this cycle of education not meeting the
needs in Indian Country.

I can’t stress enough that we need teachers. We need quality
schools. We need clean schools. We need good administrators. We
need counselors, social workers, mental health providers. The list
goes on and on. And as important as any of those is we need paren-
tal involvement in these programs. It is critically important.

I once again want to thank the Chairman for holding this meet-
ing. I look forward to hearing what the witnesses have to say and
the questions that come afterwards.

Thank you.

The CHAIRMAN. Senator Tester, thank you very much.

Senator Johnson?

STATEMENT OF HON. TIM JOHNSON,
U.S. SENATOR FROM SOUTH DAKOTA

Senator JOHNSON. Thank you, Mr. Chairman, for holding this
very important hearing.

I would like to especially welcome the new Director of the Bu-
reau of Indian Education, Keith Moore, from my home State of
South Dakota. In fact, he most recently had a position from my
alma mater, the University of South Dakota. It is good to know
that someone with first-hand knowledge of the situation we face in
South Dakota has been selected for this very important position.

I can submit my full statement for the record.

[The prepared statement of Senator Johnson follows:]

PREPARED STATEMENT OF HON. TiM JOHNSON, U.S. SENATOR FROM SOUTH DAKOTA

Good afternoon. Thank you, Mr. Chairman for holding this very important hear-
ing. I would like to especially welcome the new Director of the Bureau of Indian
Education, Keith Moore, from my home state of South Dakota. It is good to know
that someone with firsthand knowledge of the situation we face in South Dakota
has been selected for this very important position.

The education of our Indian students is a top priority for me and for the Tribes
in South Dakota. I believe that education is the silver bullet to solving many of the
problems that we face not just in Indian Country but across South Dakota and the
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Nation. We must do our best to provide our students with the best possible learning
environment that includes safe schools, well-qualified teachers and more attention
to the individual needs of Indian students.

The ability of all students to succeed in school depends on many factors outside
of the school building, including access to nutritious food, a safe and healthy home
environment, access to mental health resources, and afterschool activities. I am
committed to working with tribal communities on all of these issues. Two weeks
ago, I sat down with educators from the Pine Ridge Indian Reservation and listened
to the challenges that they face there.

Unfortunately, many of our schools in Indian Country are not meeting their Ade-
quate Yearly Progress benchmarks. I look forward to learning from our witnesses
what might be done to enhance the strengths of our students and accurately meas-
ure their academic successes. I want to thank you again, Mr. Chairman, for holding
this hearing today.

The CHAIRMAN. Senator Johnson, thank you very much.

Panel one today contains Mr. Charles Rose, General Counsel,
U.S. Department of Education; and Mr. Keith Moore, the Director
of the Bureau of Indian Education at the U.S. Department of the
Interior.

As I have indicated, Keith Moore is brand new to his job and
been on the beat for one week, but we are nonetheless pleased you
are here. Why don’t we begin with you, Mr. Moore, and then we
will hear from Mr. Rose and ask questions.

Mr. Moore, you may proceed.

STATEMENT OF KEITH MOORE, DIRECTOR, BUREAU OF
INDIAN EDUCATION, U.S. DEPARTMENT OF THE INTERIOR

Mr. MOORE. Thank you very much.

Mr. Chairman, fellow Members of the Committee, it is an honor
to be here. It is quite humbling actually to be here and serve in
this capacity.

As you said, my name is Keith Moore, the new Bureau of Indian
Education Director and also Sicangu Oyate Lakota from the great
Rosebud Sioux Tribe in South Dakota. I just want to thank you for
allowing us to be a part of the hearing today and to provide testi-
mony on behalf of the Department of Interior on No Child Left Be-
hind and how it has affected the schools that we fund and the stu-
dents that we serve.

Let me very briefly today tell you a little bit about who I am. I
would like to take just a moment or two to do that.

I grew up on the Rosebud Indian Reservation. My mother was
native. My father was not native. I grew up on the reservation
until I was eight years old and we left the reservation. Made a
tough decision, my parents did, when I was a youngster. Some of
my brothers, some of the issues that Senator Dorgan eloquently
talked about, many of those issues my family personally faced. My
family made a decision to move to a border community where my
non-native family was from. I grew up in a border community
called Lyman County in South Dakota in between Lower Brule/
Crow Creek and Rosebud Reservations.

That was in 1975, and if you know your history, it was the mid-
dle of the American Indian Movement in South Dakota and it
wasn’t very friendly to move to a border community during those
years. But as I look back on them, they are very formative years.
They molded me in a lot of ways, both good and bad, and I think
I hopefully have overcome the bad in the sense of trying to be a
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level-headed individual that is working on issues on behalf of In-
dian students today across this Country.

I grew up there in that border community, poured myself into
athletics because it was a way to be a normal kid. I fit in through
athletics. And once I figured that out, I really poured my energies
into that. I earned my way to college on a basketball scholarship
to Northern State University in Aberdeen, South Dakota.

I finished up college and coached and taught throughout the
State for a decade and then went back for a couple of advanced de-
grees. I became a school administrator and then really did some
soul searching in wanting to really work on Indian issues in South
Dakota, and was offered the position as the State Indian Education
Director in South Dakota.

I directed that office for a number of years. It was a great experi-
ence, before moving to Senator Johnson’s alma mater, the Univer-
sity of South Dakota, to be the Chief Diversity Officer to work on
recruiting, retaining and building a framework of success for native
students in South Dakota.

I am married, going on 11 years, and have four little girls, which
was the toughest part of moving to D.C., moving those little girls
away from home. They are eight, six, four and two.

So real quick, I just want to take a moment to introduce myself
to you and again say it is an honor to be here today. It is an honor
to serve on behalf of Indian students across this Country and I
hope to make the Bureau a very responsive and well-oiled machine
when we are talking about serving those youngsters across this
Country.

Real quickly to move into the challenges of No Child Left Behind
and what we feel in the BIE that we have learned over the years
with No Child Left Behind.

First of all, as you know, all States had to develop a detailed
State accountability workbook that was passed and okayed from
the U.S. Department of Education back when No Child Left Behind
started. That process was no different for the BIE. The BIE went
through a negotiated rulemaking process and the Secretary of Inte-
rior at that time decided that the best course of action was to fol-
low the State plans. So at that time, the BIE followed 23 different
States, followed State standards, took State assessments and went
that path.

That is really complicated for the Bureau of Indian Education.
States are able to follow one system with their standards and as-
sessment. The BIE looks at 23 different standards and assessments
in order to look at student achievement.

It is very difficult to compare students. It is very difficult to take
a look at your students apples to apples and see how those stu-
dents are doing when you are talking about students all over the
board with standards and assessments, different AYP cutoff scores,
all of those sorts of things, not to mention that obviously State
standards, State assessments didn’t take into account tribal input
very well through that process.

So as we take a look at those challenges and move forward and
decide what the BIE should do moving forward, we are looking to
respond to these issues with NCLB by initiating a process to de-
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velop a single set of standards and assessment that would apply to
all BIE schools.

We feel that will obviously better meet the unique educational
needs of Indian students across this Country and it will require
consultation and working closely with tribes and educators. That
must also accommodate tribes’ wishes to develop their own stand-
ards and assessments as well, if they wish to do that. So it is one
thing that we really feel that we have to move forward with as we
talk about reauthorization.

But despite these many challenges, we do feel that we have seen
some improvement over the last few years. From the 2007-2008
school year to the 2008-2009 school year, we have seen an 8 per-
cent increase in our schools in terms of meeting AYP. Now obvi-
ously we are not happy with where we are at. We know we need
to improve even more beyond that. And a number of you gentlemen
?ere and Committee Members expressed that in your statistics ear-
ier.

So as ESEA reauthorization is contemplated, we just hope that
the unique position of the BIE should not be forgotten in the proc-
ess. We want to be a part of that process. We want to work closely
with the U.S. Department of Education through this ESEA reau-
thorization. It is important that BIE’s role is defined very well, in
a manner consistent with the Administration’s priorities and poli-
cies of self-determination for our tribal groups across this Country.

So in conclusion today, let me just say the reauthorization of
ESEA represents a unique opportunity, I believe, for us to ensure
that this Act works for American Indian and Alaska Native com-
munities across this Country. The reauthorized ESEA can support
the self-determination of Indian tribes and create an educational
system that values tribal cultures and languages.

That is a part that we really feel has been left out as we talk
about NCLB is the respect paid to our tribal cultures, our lan-
guages, the unique needs that our students need inside standards,
the values that we have as a people. All of those things are missing
right now in NCLB and are vital for our students’ feeling valued
and welcomed and comfortable in school systems.

In closing, let me just say thank you again for providing the BIE,
the Department of the Interior, the chance here today to testify.
We are committed, again, to working with you folks here on the
Committee, the U.S. Department of Education folks like Charlie
Rose sitting next to me, and with the tribes and with the other de-
partllrilents across fences in order to meet the needs that it is going
to take.

So as reauthorization of ESEA moves forward and through Con-
gress, we look forward to working with all parties in order to make
a difference for our Indian students across this Country.

So I am happy to answer questions at the end of this Committee
hearing, and again thanks a ton, and I can’t tell you how honored
I am to be here. As a kid that is growing up in Indian Country out
in a rural State of this Country, and just as a youngster when you
are growing up in those situations, you don’t imagine some day you
are going to sit here in front of the Senate Indian Affairs Com-
mittee and talk about Indian education across this Country. It
gives me goose bumps to even say that.
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And let me lastly say also I want to thank Senator Johnson, ob-
viously, from our great State, the years of service that he has given
in not only Indian education, but Indian issues period across this
Country. I can’t thank him enough as well.

So thank you.

[The prepared statement of Mr. Moore follows:]

PREPARED STATEMENT OF KEITH MOORE, DIRECTOR, BUREAU OF INDIAN EDUCATION,
U.S. DEPARTMENT OF THE INTERIOR

Good afternoon Mr. Chairman, Mr. Vice Chairman, and members of the Com-
mittee. My name is Keith Moore and I am the newly appointed Director of the Bu-
reau of Indian Education (BIE). Thank you for the opportunity to provide the De-
partment of the Interior’s views on how the No Child Left Behind Act (NCLB) has
affected the schools we fund and the students we serve. The Administration is com-
mitted to providing high-quality educational opportunities for approximately 42,000
students who are educated in BIE-funded elementary and secondary schools
throughout the country.

Background

The BIE operates a Federal school system for Indian students. The BIE funds 183
facilities on 64 reservations in 23 States, consisting of 121 grant schools and 3 con-
tract schools controlled by tribes, and 59 schools directly operated by the BIE. In
addition, the BIE operates two postsecondary institutions, Haskell Indian Nations
University and Southwestern Indian Polytechnic Institute, with student populations
for the fall through the summer semesters for 2009/2010 of 2,405 and 1,818, respec-
tively. The BIE also provides funds for 26 Tribal Colleges and Universities (TCUs)
and two tribal technical colleges.

Federal funding for the education of American Indian students comes from both
the Department of the Interior and the Department of Education. The 183 elemen-
tary and secondary schools funded by BIE educate approximately 42,000 students,
or approximately 7 percent of the total American Indian and Alaska Native student
population in the United States. The great majority (over 90 percent) of American
Indian and Alaska Native children are educated in public schools.

In 2006, the Assistant Secretary-Indian Affairs established the BIE. Formerly
known as the Office of Indian Education Programs, the BIE was renamed and reor-
ganized on August 29, 2006, to reflect its importance in the organizational structure
of the Office of the Assistant Secretary-Indian Affairs. The BIE is headed by a Di-
rector, who is responsible for the line direction and management of all education
functions, including the formation of policies and procedures, the supervision of all
program activities and the expenditure of funds appropriated for education func-
tions.

There have been several major legislative actions that affected the education of
American Indians since the Snyder Act of 1921. First, the Indian Reorganization Act
of 1934 supported the teaching of Indian history and culture in Bureau-funded
schools (until then it had been Federal policy to acculturate and assimilate Indian
people through a boarding school system). While this was the stated purpose, Amer-
ican Indian students attending Bureau schools continued to experience assimilation-
based education for quite some time. Second, the Indian Self-Determination and
Education Assistance Act of 1975 (P.L. 93—638) provided authority for federally rec-
ognized tribes to contract with the Secretary to operate Bureau-funded schools. The
Education Amendments Act of 1978 (P.L. 95-561) and further technical amend-
ments (Public Laws 98-511, 99-99, and 100-297) provided funds directly to tribally-
operated schools, empowered Indian school boards, encouraged local hiring of teach-
ers and staff, and established a direct line of authority between the Education Di-
rector and the Assistant Secretary for Indian Affairs. The No Child Left Behind Act
of 2001 (NCLB) (P.L. 107-110) brought additional requirements to the schools by
holding them accountable for improving their students’ academic performance.

As stated in Title 25 CFR Part 32.3, BIE’s mission is to provide quality education
opportunities from early childhood through life in accordance with a tribe’s needs
for cultural and economic well-being, in keeping with the wide diversity of Indian
tribes and Alaska Native villages as distinct cultural and governmental entities.
Further, the BIE is to take into consideration the whole person by taking into ac-
count the spiritual, mental, physical, and cultural aspects of the individual within
his or her family and tribal or village context. The BIE school system employs thou-
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sands of teachers, administrators, and support personnel, while many more work in
tribal school systems.

Assistant Secretary Echo Hawk stated in his February 25, 2010 testimony, “One
of our top priorities is to improve Indian Education and provide quality educational
opportunities” to Native American students. BIE is committed to taking active
measures to improve learning conditions throughout Indian Country. Some of our
initiatives include Safe and Secure Schools, High School Excellence, Strengthening
and Sustaining the Postsecondary Program, the System of Support, and engaging
in partnerships.

In January of this past year, Secretaries Salazar and Duncan hosted a meeting
with Indian education experts to discuss how to improve Indian education. Two of
the major outcomes of that meeting were renewed focus on BIE and strengthened
collaboration between the Department of the Interior and the Department of Edu-
cation. Collaboration between the Departments has been especially strong, with the
Department of the Interior participating in the Department of Education’s regional
1 consultations and several joint initiatives.

Challenges of No Child Left Behind

A key challenge for the BIE, like much of America, has been the implementation
of NCLB. Educators have found many problems with NCLB. The accountability sys-
tem labeled schools as failing even when their students were making real gains and
it prescribed the same interventions for all schools that did not make adequate year-
ly progress. It allowed the lowest-performing schools to stagnate, and did not pro-
vide any incentives for success. And it ignored much of the wide variety of data that
schools should consider when determining how to improve. These challenges apply
across the country, and BIE schools are no exception.

In compliance with NCLB, State education officials developed detailed State ac-
countability plans for approval by the U.S. Department of Education. In its capacity
of administering the BIE schools, the BIE also developed a Consolidated State Ap-
plication Accountability Workbook. Through a negotiated rulemaking process, the
Secretary of the Interior determined that BIE-funded schools would use the State
assessment systems and standards of the 23 States in which the schools were lo-
cated. Unlike States, which use a single assessment system, BIE uses 23 different
State assessments. This complex system has presented a major challenge for the
BIE and BIE-funded schools. Other challenges often voiced by Indian educators,
parents, and tribal leaders are that NCLB has diminished American Indian cultures
and languages, and that NCLB does not address the unique needs of tribal commu-
nities, especially in rural areas.

After thorough review of this policy and responding to issues raised by tribes, BIE
is initiating the process to develop a single set of standards and assessments that
would apply to all BIE schools and that will better meet the unique educational
needs of Indian students. This will require consultation with tribes and educators,
and must accommodate those tribes wishing to develop their own standards and as-
sessments.

Despite these many challenges, the BIE is making strides in improving Indian
education. We have seen an increase of 8.09 percent in the number of BIE-funded
schools meeting adequate yearly progress (AYP) from school year 2007-2008 to
20082009, but we are still far from achieving our goals. This Administration is
deeply committed to moving things in the right direction.

As ESEA reauthorization is contemplated, the unique position of BIE should not
be forgotten. As a federally run school system operating throughout Indian country
and in 23 states, BIE must perform many functions and roles, including that of LEA
or SEA, depending on the particular provision of the Act. These functions are some-
times not clearly defined by the statute. It is important that BIE’s role is defined
in a manner consistent with the Administration’s priorities and policies of self-deter-
mination.

Conclusion

Education in the United States is primarily a State and local responsibility. His-
torically, tribal communities have not been afforded appropriate control over edu-
cation in their own communities. Outside interests, including the Federal Govern-
ment, have historically imposed their will on tribal communities and defined the fu-
tures of Indian communities through their children.

Reauthorization of ESEA represents a unique opportunity to ensure that the Act
works for American Indian and Alaska Native communities. The reauthorized ESEA
can support the self-determination of Indian tribes and create an educational system
that values tribal cultures and languages.
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The BIE is partnering with tribal nations to create an education system that sup-
ports academic achievement, accountability, safe learning environments, student
growth, tribal control, and the teaching of tribal cultures and languages.

Thank you for providing the BIE this opportunity to testify. We are committed
to working with this Committee, with the tribes and with the Department of Edu-
cation as the reauthorization of ESEA moves forward through Congress.

I am happy to answer any questions the Committee may have.

The CHAIRMAN. Mr. Moore, thank you very much. I hope it never
gets old for you to appear here.

[Laughter.]

The CHAIRMAN. But I can tell you are excited about the new chal-
lenges. I think because you are brand new, I think it was helpful
for our Committee to hear a little about your background, who you
are, where you came from. I appreciate your doing that at the start
of your testimony.

Next, we will hear from Mr. Charles Rose, who is the General
Counsel of the U.S. Department of Education.

Mr. Rose, thank you and thanks for your work. We are anxious
to hear your comments.

STATEMENT OF CHARLES P. ROSE, GENERAL COUNSEL, U.S.
DEPARTMENT OF EDUCATION

Mr. ROSE. Thank you very much, Mr. Chairman.

Again, my name is Charles Rose and I have the privilege of serv-
ing as the General Counsel for the U.S. Department of Education.
On behalf of Secretary Duncan, I would like to thank Senator Dor-
gan and the Committee for the opportunity to testify today regard-
ing one of our Nation’s most underserved student populations,
American Indian and Alaska Native students.

On a personal note, this is the first time I have had the oppor-
tunity to testify before a Senate Committee. I came here 13 months
ago after confirmed by the Senate, and I was prior to coming here
a lawyer in Chicago who represented school boards and municipali-
ties across the State of Illinois. So it is a privilege for me to be here
in front of you today, and it is equally a privilege to be here with
Mr. Moore.

One of the pleasures I have had in the last 13 months is meeting
and coming to know Mr. Moore and it is an honor to be here with
you today as well.

Because this Committee is intimately familiar with the history
between Indian peoples and the Federal Government, there is no
need for me to recount that history in any great detail. Still, it is
important to acknowledge that history in order to avoid repeating
past mistakes, especially in the area of education.

Over a century ago, the U.S. Government used education as a
weapon in its war against tribes. It was a means to achieve a pol-
icy aimed at assimilating Indian children. The Federal Government
often took Indian children from their homes and forced them into
boarding schools, some of which were far from their homelands.
These schools banned native languages, native dress, religious
practices and many students experienced various forms of abuse.

After decades of failed policy, the U.S. Government adopted a
new policy of self-determination for tribes in the 1970s. This
change in policy was based upon the recognition that the tribes,
and not Washington, were in the best position to govern their own
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affairs. The Obama Administration has taken great strides to im-
plement this policy and to honor government to government rela-
tionships with tribal nations.

On November 5 of last year at the historic White House Tribal
Nations Conference, President Obama reaffirmed the Federal Gov-
ernment’s commitment to tribal sovereignty. He promised “to de-
velop an agenda that works for tribal communities because Wash-
ington can’t and shouldn’t dictate a policy agenda for Indian Coun-
try. Tribal nations do better when they make their own decisions.”

Still, there is much work to be done with regard to tribal sov-
ereignty, especially in the area of education. The last reauthoriza-
tion of the Elementary and Secondary Education Act, No Child Left
Behind, exposed the achievement gap, as Senator Tester mentioned
in his opening statement, between Indian students and their mid-
dle class white counterparts.

It provided us with statistically reliable evidence that Indian stu-
dents perform at levels far below their peers on academic assess-
ments. These statistics have made one thing clear, at least in the
area of education. The Federal Government has failed to live up to
its responsibilities to Indian children and this needs to change.

Historically, the Department of Education has not engaged In-
dian Country in a meaningful way. However, I am pleased to re-
port that under Secretary Duncan’s leadership, the Department’s
focus on Indian education has increased dramatically. For example,
on January 11, Secretary Duncan participated in a meeting with
Interior Secretary Ken Salazar and Indian education experts. In
fact, Mr. Moore was at that meeting.

Since that meeting, I have been working closely with Assistant
Secretary for Indian Affairs Larry Echo Hawk and his team to com-
bine and coordinate the Department’s resources and to maximize
our impact on Indian education. And it has been an honor working
with him as well as his team, and two of those individuals are
there today, Wizipan Garriott and Del Laverdure. It has been a
pleasure. Wizipan, by the way, has been with us at our tribal con-
sultations representing the Department of Interior.

In addition, in the past two months senior staff, including myself,
Under Secretary Martha Kanter, Assistant Secretary Thelma
Melendez, who has joined me here today, have participated in sev-
eral regional consultations with tribal leaders across this Country.
In fact, we have conducted four tribal consultations and we have
two upcoming in the next month.

During these consultations, we heard specific ideas from tribal
officials about what works for Indian Country and this is what they
said. Tribes want to collaborate with States about how Indian stu-
dents are educated. Native languages and cultures are dying out
and we must make an effort to preserve or restore them. Tribes
generally lack the capacity to compete with States for competitive
gunding. There is little high quality reliable data on Indian stu-

ents.

Many schools that serve Indian students are dilapidated and
present safety risks. Due to domestic violence, substance abuse and
high unemployment rates, reservations are distressed communities
that affect our Indian students learn. And most importantly, at
every consultation, tribal leaders stressed the importance of follow
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up. They said consultations were important, but only as a first
step. We want to be judged by our actions, not by our words.

This is why we need to follow up on what we have heard. An
ESEA reauthorization, as Mr. Moore has pointed out, provides us
with the unique opportunity to take action.

We focused on five broad areas for this reauthorization: one, rais-
ing standards and improving assessments; two, ensuring that our
best teachers and leaders are in the schools where they are needed
most; three, ensuring equity in opportunity for all students; four,
raising the bar and rewarding excellence; and five, promoting inno-
vation and continuous improvement. These goals are critically im-
portant to improving education for all students and particularly for
Indian students.

We also have plans for specifically addressing the needs for In-
dian students. For example, we are exploring ways to promote trib-
al sovereignty in the context of education. Our proposal would
allow schools that serve Indian students to implement locally de-
signed strategies to improve student achievement such as cul-
turally based education and native language instruction.

We are also exploring how to strengthen tribal education agen-
cies. TEAs are really the executive branch departments of tribal
governments that are responsible for education-related matters.
Several tribal officials testified that strengthening TEAs may pro-
vide a mechanism for the Federal Government, tribes and States
and even local school districts to combine resources and develop
partnerships that would promote tribal sovereignty, increase capac-
ity and improve accountability in schools with high percentages of
Indian students.

So in conclusion, as ESEA reauthorization moves forward, we
will continue our dialogue with tribal leaders and refine the depart-
ment’s proposals. We are looking forward to working with the Com-
mittee to achieve our goals for all Indian students. We are also
looking forward to working with our Federal partners at the De-
partment of the Interior.

And thank you again for the privilege of appearing before you
this afternoon, Mr. Chairman.

[The prepared statement of Mr. Rose follows:]

PREPARED STATEMENT OF CHARLES P. ROSE, GENERAL COUNSEL, U.S. DEPARTMENT
OF EDUCATION

Framework: From Assimilation to Self-Determination

My name is Charles Rose, and I am the General Counsel at the U.S. Department
of Education. On behalf of Secretary Duncan, I’d like to thank Senator Dorgan and
the Committee for the opportunity to testify today regarding one of our Nation’s
énost underserved student populations: American Indian and Alaska Native stu-

ents.

Because this Committee is intimately familiar with the history between Indian
peoples and the Federal Government, there is no need for me to recount that history
in any great detail. Still, we must acknowledge this history to avoid repeating past
mistakes, especially in the area of education. Over a century ago, the U.S. govern-
ment used education as a weapon in its war against Tribes—it was a means to
achieve a policy aimed at assimilating Indian children into the majority culture of
the United States. The Federal Government often took Indian children from their
homes, and forced them into boarding schools, some of which were far from their
homelands. These schools banned Native language, dress, and religious practices,
and many students experienced various forms of abuse.
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After decades of failed policy, the U.S. government adopted a new policy of self-
determination for Tribes in the 1970s. This new policy direction was based upon the
recognition that Tribes—and not Washington—were in the best position to govern
their own affairs. Since then, Tribes and the Federal Government have made strides
in implementing this policy and relationship.

This Administration has taken great strides to implement a policy of Indian self-
determination and strengthen and honor the government-to-government relation-
ship with Tribal Nations. On November 5th of last year, at the historic White House
Tribal Nations Conference, President Obama reaffirmed the Federal Government’s
commitment to Tribal sovereignty: he promised “to develop an agenda that works
for your communities because . . . Washington can’t—and shouldn’t—dictate a pol-
idcy agenda for Indian Country. Tribal nations do better when they make their own

ecisions.”

Educational Performance of Indian Students

Despite these strides, there is still much work to be done with regard to Tribal
sovereignty, especially in the area of education. Only about seven percent of Indian
students attend schools funded by the Bureau of Indian Education. The vast major-
ity, more than 90 percent, attend traditional, school district-operated public schools.
In these schools, there are few venues for collaboration between Tribes and States,
even in the case of school district-operated public schools located on Tribal lands.

And the Federal Government hasn’t done enough to help in this regard, especially
when Congress last reauthorized the Elementary and Secondary Education Act of
1965 (ESEA) through the No Child Left Behind Act (NCLB). NCLB deserves credit
for exposing the achievement gap between poor and minority students and their
middle-class, white counterparts. It has provided us with statistically reliable evi-
dence that Indian students perform at levels far below their peers on academic as-
sessments in grades 3-8 and high school.

For example, in 2007, Indian students attending public schools under the jurisdic-
tion of States scored 11 points lower in math than the general student population
on the fourth-grade National Assessment of Educational Progress test. Unfortu-
nately, when they reached the eighth grade, the achievement gap widened to 17
points. Indian students attending schools funded or operated by the Department of
the Interior’s Bureau of Indian Education scored 33 points lower in math than their
peers in fourth-grade and 38 points lower in eighth-grade.

These statistics make one thing clear—at least in the area of education, the Fed-
eral Government has failed to live up to its responsibilities to Indian children.

In addition, by narrowing the school curriculum, in other words, by building an
accountability system based almost exclusively on math and reading, NCLB has had
the unintended consequence of contributing to the erosion of Native languages and
cultures. By some estimates, fewer than 150 Native languages—out of many hun-
dreds that once existed—remain, and many of those are on the verge of extinction,
and often, stories and oral histories are dying with the last speakers of these lan-
guages.

What the Department Heard on Its Regional Consultations

Historically, the Department has not engaged Indian Country in a meaningful
way. We can avoid repeating past mistakes, however, with regular consultation and
a meaningful partnership between the U.S. and Tribal nations. I am pleased to re-
port that, under President Obama and Secretary Duncan’s leadership, our focus on
Indian Country has increased dramatically. In 2009, Secretary Duncan and senior
staff, including myself, held several listening sessions at Tribal schools in Montana,
New Mexico and North Dakota. On January 11, 2010, Secretary Duncan, along with
other senior officials, participated in a meeting with Interior Secretary Ken Salazar,
Senior Policy Advisor for Native American Affairs at the Domestic Policy Council,
Kimberly Teehee and Indian education experts regarding ways in which to improve
education for Indian students. In March, Secretary Duncan held a teleconference
VEViSt}}EIATribal leaders from across the country, specifically on reauthorization of the

Further, in just the past two months, we have held several regional consultations
with Tribal leaders across the country. On April 16, Assistant Secretary Thelma
Melendez and Senior Advisor Greg Darnieder were at the Cook Inlet Tribal Council
in Anchorage, Alaska, visiting schools and seeking feedback from Tribal officials. On
April 19, Assistant Deputy Secretaries Jim Shelton and Kevin Jennings, and I held
a consultation with Tribal officials in Shawnee, Oklahoma. On April 28, Deputy As-
sistant Secretaries Carl Harris and Frank Chong, and I were on the Pine Ridge Res-
ervation in South Dakota, and held a consultation at Pine Ridge High School—a
BIE-operated school. Finally, on May 3, Under Secretary Martha Kanter, Deputy
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Assistant Secretary Ricardo Soto, and Deputy General Counsel Nia Phillips were on
the Espanola reservation in New Mexico and held a consultation at the Santa Clara
Day School—a BIE-funded school.

I am also pleased to report that the Department of Education and the Department
of the Interior have been collaborating with one another since Secretary Duncan and
Secretary Salazar had their historic meeting regarding Indian education on January
11. Specifically, I have been working closely with Assistant Secretary EchoHawk
and his staff to combine and coordinate the Departments’ resources, and to maxi-
mize our impact on Indian education. It has been an honor working with him.

All of these efforts are part of the Department’s commitment to renew our engage-
ment with Indian Country, and we made a real effort to meet Tribal leaders on their
lands. During these consultations, we’ve heard specific ideas from Tribal officials
about what works for Indian Country. There were several common themes we heard
at consultations, including that Tribes:

e Want to collaborate with States about how Indian students are educated. Many
Tribal leaders testified the best way to promote Tribal-State collaboration would
be to elevate and fund Tribal Education Agencies.

o Want States and Tribes to have the flexibility to consider Native languages as
foreign languages.

o Believe that language immersion programs are the best way to increase fluency
in Native languages and that we should increase support for these programs.

e Generally lack the capacity to compete with States or school districts for com-
petitive funding.

e Want increased coordination and collaboration among Tribes, States, and the
Federal Government—to fully address the needs of Indian students. In par-
ticular, we heard about the importance of close collaboration between the De-
partment of Education and the Department of the Interior—to which we are
fully committed.

We also heard that:

e Due to high mobility, small numbers, and the fragmentation of the education
system for Indian students among school district-operated, BIE-operated, and
Tribal schools, there is a lack of high-quality, reliable data on Indian students
in the U.S.

e Many schools located on reservations are in dilapidated condition—some of
them are a century old, and have never been renovated.

e Due to violence, alcohol and drug abuse, and high unemployment rates on res-
ervations, Indian students face additional educational challenges at school.

e Teacher recruitment and retention is a tremendous challenge for schools on res-
ervations. That is why Tribal leaders recommended that ESEA reauthorization
should increase existing support for “grow your own” teacher programs that
train Tribal citizens to teach in their own schools.

e Finally, at every consultation, Tribal leaders emphasized the importance of fol-
low-up. One Tribal leader even said “consultation” had become a “bad word” in
Indian Country because to “consult” only meant to “confer,” and did not require
true collaboration or partnership.

Current State of Indian Education

This is why we need to follow up on what we heard, and reauthorization of the
ESEA provides us with a unique opportunity to take action. Reauthorization can be
the vehicle that allows us to ensure that States, school districts, and the BIE are
meeting the needs of Indian students and preparing them to graduate from high
school prepared for college and careers.

There are approximately 644,000 Indian students enrolled in K-12 schools
throughout the U.S., and they represent just over 1 percent of all public school stu-
dents. In five States, however, they account for more than 10 percent of total enroll-
ment, and over 30 percent of Indian students are in schools where they are the ma-
jority of the student body. They also disproportionately attend schools that are poor
and remote: nearly 60 percent of Indian students attend schools where more than
half of students are eligible for free or reduced-price school lunch, and almost 50
percent attend schools in remote areas.

As I mentioned earlier, the vast majority of Indian students attend regular public
schools, while about 7 percent attend schools funded by the BIE. Under the ESEA,
the Department provides support both to public schools serving Indian students and
to BIE schools, including through programs specifically targeted at the unique edu-
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cational and culturally related academic needs of Indian students. A significant por-
tion of this support comes through the Title I program, which provides $14.5 billion
to high-poverty schools in order to ensure that all students have the opportunity to
meet high standards.

The ESEA also authorizes the Indian Education Program, currently funded at
$127 million, to help meet the specific needs of Indian students. This program pro-
vides formula grants to school districts, BIE schools, and Tribes, as well as competi-
tive grants for demonstration projects and pre-service training for Tribal individuals
to become teachers or school leaders. Services provided by districts under the Indian
Education Program must be designed with special regard for the particular lan-
guage and cultural needs of Indian students, and can include a variety of specific
activities. Other ESEA programs of particular importance to schools that serve In-
dian students include the Rural Education Achievement Program, which provides
$175 million to small, rural school districts and rural, low-income districts, and the
Impact Aid Program ($1.3 billion), which assists districts that are affected by Fed-
eral activities, such as those on Indian reservations.

Goals for ESEA Reauthorization

We have five broad goals for this reauthorization: (1) preparing college- and ca-
reer-ready students, through raising standards, improving assessments, and helping
States and districts provide a complete, well-rounded education; (2) great teachers
and leaders in every school, through improving teacher and leader effectiveness, en-
suring that our best teachers and leaders are in the schools where they are most
needed, including schools that serve Indian students, and strengthening teacher and
leader preparation and recruitment; (3) equity and opportunity for all students,
through rigorous and fair accountability at all levels, meeting the needs of diverse
learners, and greater resource equity; (4) raising the bar and rewarding excellence,
through incentives such as Race to the Top, supporting effective public school choice,
and promoting a culture of college readiness and success; and (5) promoting innova-
tion and continuous improvement, through programs such as the Investing in Inno-
vation Fund (which supports, recognizes, and rewards local innovations) and sup-
porting student success by providing comprehensive services. These goals are criti-
callg{r important to improving education for all students, and especially for Indian
students.

We also have goals and plans for addressing the needs of schools that serve In-
dian students. We know that Federal funding is crucial for these schools, especially
since they are generally small and remote. Our proposal would continue
foundational formula funding in Title I and Title II-A, along with formula funding
in the Rural Education, Indian Education, and English Learner Education pro-
grams, among others.

For most schools serving Indian students, we want to promote Tribal sovereignty
by allowing these schools to implement locally designed strategies to improve stu-
dent achievement, such as culturally based education and Native language instruc-
tion. We want to give grantees more flexibility under the Indian Education Program
to carry out Native language restoration and immersion programs, and we want to
make 1t easier for Tribes to apply for grants under this program when districts
choose not to.

But we also know that many schools with high percentages of Indian students are
among the lowest-performing. For example, ninety percent of Montana’s schools in
“restructuring” status under ESEA’s Title I accountability system are Indian
schools, and nearly half of all BIE schools are in restructuring, having failed to
make adequate yearly progress for at least five consecutive years. Our reauthoriza-
tion proposal and fiscal year 2011 budget focus significant attention and support on
persistently low-performing schools, with $900 million in the School Turnaround
Grants program to support the implementation of one of four school turnaround
models in these schools—with the choice of which model left to the school district.
TILe PiIE would receive its share of these funds to turn around its lowest-performing
schools.

Our proposal will also address teacher and leader recruitment and retention, es-
pecially for schools, like those in Indian communities, where they are needed most.
The Administration’s proposal includes $405 million for programs that create or ex-
pand high-quality pathways into teaching, along with programs that recruit, pre-
pare, and retain effective teachers, principals, and other school leaders. These pro-
grams will be focused on preparing teachers and leaders to work in high-need areas.

Finally, in order to further the Administration’s policy of self-determination for
Tribes, and to further Tribal-State collaboration, the Department is exploring op-
tions to strengthen Tribal Education Agencies (TEAs) through ESEA reauthoriza-
tion. TEAs are executive branch departments of sovereign Tribal governments that
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are responsible for education-related matters (TEAs are not schools, and generally
don’t deliver educational services directly to students). Several Tribal officials have
testified that strengthening TEAs may provide a mechanism for the Federal Govern-
ment, TEAs, and SEAs to combine and coordinate Federal, Tribal, and State re-
sources, and develop partnerships that would promote Tribal sovereignty, increase
capacity, and improve accountability in schools with high percentages of Indian stu-
dents. Part of strengthening TEAs must include the provision of targeted technical
assistance, as well as providing TEAs with data about Indian students—as we heard
during our consultations; there currently is a lack of such data.

Conclusion

As ESEA reauthorization moves forward, we expect to continue our dialogue with
Tribal leaders and refine the Department’s proposal. We’re looking forward to work-
ing with the Committee to achieve our goals for all Indian students. Thank you and
I would be happy to respond to any questions that you have.

The CHAIRMAN. Mr. Rose, thank you very much.

I think the statements that both of you have given us are impor-
tant in setting out the Administration’s interests and their notion
of a direction here to address these issues.

Let me call on my colleagues for questions, starting with, in
order of appearance, Senator Johanns.

Senator JOHANNS. Thank you very much.

And thank you for your testimony.

If I could focus on one area of ESEA. I am going to ask your help
in trying to figure out how this area impacts Indian Country and
schools in Indian Country, and that is turnaround policy. The Ad-
ministration has set out some methods by which a school that isn’t
getting the job done would be turned around, I guess, and that is
where the terminology comes from. They talk about eliminating
personnel, moving students to another school, changing to a char-
ter school. They talk about reassigning principals. In fact, that just
happened in a community that I have lived in.

It just occurs to me as I think about these policies, they don’t
make any sense on a reservation. For one thing, I would love to
think that there is an endless line of people who are anxious to
sign up and teach, but typically it is recruiting that is a challenge.

So help me think through that. What is wrong with this? And I
will just give you my bias. I agree with Senator Tester. I think this
Federal policy is so misguided, this whole notion of federalizing K
through 12 education. The very junior partner in funding, being the
Federal Government, is trying to dictate to literally the smallest
school in the Nation how they are going to run their programs.

So you know where my bias is. Talk me through this.

Mr. Rose, let’s start with you and then I would like to hear from
Mr. Moore.

Mr. Rose. Okay. Thank you, Senator.

As you know, our School Improvement Grant Program is one of
our most prominent initiatives that we are pursuing in order to
turn around the lowest-performing schools in this Country. And at
the heart of the program is the objective to ultimately close the
achievement gap by providing the students in these low-performing
schools with educational opportunities that they would not have
otherwise had but for this program.

As you mentioned, the Student Improvement Grant Program
that we have initiated at the Department of Education has four
models. And one of those models is closing the school. Another of
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those models might be contracting with a service provider such as
a charter school to come in and operate that school. Another model
we call the transformation model, which does require a change in
principal. And then the fourth is the turnaround model, which re-
quires a change in staff of up to 50 percent in addition to the
change in the principal.

Again, at the heart of each one of those models is providing bet-
ter opportunities for our students in these low-performing schools.
And it is our belief that one of the key factors that is involved in
increasing those opportunities is, one, addressing the notion of
leadership, which is why two of those models require a change in
leadership. And it is also, second, addressing the overall quality
and effectiveness of the teaching staff, which is why one of those
models requires a change in the teaching staff.

But third, the transformation model, which is perhaps a model
that is most applicable in the setting that we are talking about
here, goes beyond that and goes to the actual programs, and really
requires the adults in these schools and these school districts to re-
assess the programs that they are providing to these students and
look at models that will provide a higher quality educational pro-
gram.

So that is the thrust of what we are trying to do. And like I men-
tioned, I do think that in terms of our policy, the transformation
model is a model that could or is or should be useful in this con-
text.

The Department of Interior, like many of the States, has sub-
mitted a proposal for the School Improvement Grant Program and
we are in the process of evaluating that, and hopefully that will be
approved and then the Department of the Interior can work with
the BIE schools in order to allocate that money to the schools that
need it to implement those programs.

Senator JOHANNS. Mr. Moore, I am just ticked right out of time
here, and I don’t want to impinge on others’ time, but maybe there
will be an opportunity in response to another question to offer your
thoughts. Because again, my concern is these models don’t seem to
be relevant to many of the problems we are facing, not just in In-
dian Country, but in other school systems also.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much.

Senator Tester?

Senator TESTER. Yes, thank you, Mr. Chairman.

I want to thank you both for being here once again. We have a
former teacher and school administrator. We have a former legal
counsel who used to work for school boards. You guys have got a
great pedigree.

Mr. Moore has been married 11 years, has four kids. You have
been busy in your own right, and that is pretty cool.

I want to talk about what I used to do in a previous life. I was
on the school board and then I was a teacher at one point in time,
both areas that you guys know a little bit about. And I just want
to lay out a scenario and how do we solve it.

I am a music teacher. I just graduated from college. I am looking
for a job. And I have an opportunity to go to a school where the
kids are going to be great. They have a tremendous art program
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in their background. It is an Indian school, but there is so much
violence in the town I don’t want my kids to be a part of that.

So kind of the same thing that you potentially maybe moved up
your community for, Mr. Moore. I don’t want to put words in your
mouth.

How do we recruit teachers in those kind of conditions? What can
we do?

Mr. Rose, you talked about the Federal Government has failed to
live up to their responsibilities. I don’t think there is any doubt
about that. How do we fix it? How do we get the most basic thing,
other than the student, a good teacher in the classroom, which is
one of the things you talked about?

You can go first, Mr. Moore.

Mr. MOORE. I would love to respond. Great question, Senator.

Let me say I am also 10 years older than my wife, so we knew
we had to hurry.

[Laughter.]

Mr. MOORE. She is 33. I am 43. So time was ticking on me.

But I think you bring up a very relevant question. That is a
tough issue to deal with, finding youngsters that want to go into
rural communities that are very culturally different and very tough
to serve in terms of the circumstances that may be in those com-
munities on reservations.

Let me just use a model that I think we are trying to work on.
My previous university, the University of South Dakota, the School
of Education, the dean there is Rick Melmer. We had just devel-
oped a model there we had written for a South Dakota Partnership
for Teacher Quality Grant. It was specifically written to recruit
students into the teacher education program that were going to be
educated, and all of their field experience was going to be back in
rural, hard to serve settings, in order to recruit them on the front
end.

So when we recruited students from high school to go into the
field of education, we were already promoting this program of
wanting to find teachers to go back into hard to serve schools and
communities and showing them what a difference that quality
teachers and leaders make in those schools, offering up different
types of scholarship programs, paying for a dorm room or food serv-
ice, whatever it may be, just to be able to pay off part of their tui-
tion fees and so forth in order to recruit them into a program.

We have seen a great response in terms of recruiting students
and selling that program. I think those kind of programs, working
with tribal colleges on different types of programs to recruit teach-
ers and leaders, again I think it goes back to what the Department
of Education is trying to do with policy, which is be creative and
be innovative.

I know in Indian Country we have been struggling with these
issues in education for hundreds of years. And so it is going to take
a new model and a new focus. It is those kinds of programs that
can make a difference in convincing young people to go into the
field to serve schools and communities.

Senator TESTER. And before I let you respond to the question,
Mr. Rose, so what you are saying is in South Dakota it did make
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a difference? You got more people that were willing to go into In-
dian Country?

Mr. MOORE. Right, and we are in the forefront of that program,
but we are seeing a great response.

Senator TESTER. Can it be replicated nationally?

Mr. MOORE. Yes.

Senator TESTER. Do you plan on doing that?

Mr. MOORE. I think it is a model that needs to be presented na-
tionally.

Senator TESTER. Keep us informed.

Mr. Rose, do you want to answer the question?

Mr. ROSE. Sure. I will be brief. In our ESEA reauthorization pro-
posal, one of the five objectives is improving the overall quality of
teachers and leaders in this Country. However, let me just mention
two things specifically.

In our tribal consultations, one of the proposals that we have
heard is that in order to improve the overall quality of American
Indian education, we need more Native American teachers in class-
rooms in front of Native American students. One way in which to
do that, which I think Mr. Moore is talking about as well, are these
so-called grow your own teacher programs. Those are programs
that we support, we want to see more of, and we will work with
the Department of the Interior to see if we can, with our partners
there, expand those programs.

Second, quickly, is that our ESEA proposal does include $405
million for Teacher and Leader Pathways programs, which again
are designed to prepare effective teachers and principals, but can
also be used along these lines that you are suggesting.

So I think those are two ways in which we an work together to
address this problem.

Senator TESTER. Do you have any statistics to tell me how many
teachers the grow your own teachers has brought into difficult to
teach areas?

Mr. ROSE. Off the top of my head, I don’t have the statistics, but
I would be happy to go back and see what I can provide to you at
the department.

Senator TESTER. I agree with you, and I am hearing DOE and
the DOI saying the same thing. If there are ways you can expand
this program to work across the word, I think it 1s smart. I also
think it is very smart recruiting kids right out of high school. I
think that is where you get them.

Anyway, thank you very much for being here.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Tester, thank you.

Senator Udall?

STATEMENT OF HON. TOM UDALL,
U.S. SENATOR FROM NEW MEXICO

Senator UDALL. Thank you, Chairman Dorgan.

I didn’t make it here for openings, but put my opening in the
record.

The CHAIRMAN. Without objection.

Senator UDALL. I very much appreciate your holding this hear-
ing. I think the focus, when we say did the No Child Left Behind
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Act leave Indian students behind, I don’t think there is any doubt
in terms of how we answer that question. It has left Native Amer-
ican students behind. I don’t think there is any doubt about it.

I wanted to ask both of you about what Mr. Rose brought up in
terms of these models. You were responding to Senator Johanns’
question of how you are going to bring the change about in these
schools, which I think all of us up here feel there needs to be dra-
matic change. Two of the models is changing the leadership.

My first question really is, have you tested this before? Has this
ever been utilized in BIE schools? Have you seen a good result?
What makes you think if you change the leadership you are going
to be able to find the right kind of leadership that is going to be
culturally sensitive and understand what is really going on in these
schools? So that is the first question.

And then secondly, we all know that teachers, and Senator Test-
er focused on this, are really the key. What in the past, if there
have been success stories, have we been able to track the kind of
teachers that then will produce the good results with native stu-
dents?

Mr. Moore, do you want to start out?

Mr. MOORE. One, I do think we have to, especially in rural set-
tings, consider it is a lot more difficult, obviously, in a rural setting
than in an inner city even to fill the chair once the chair is vacated.
So I think it is two-tiered.

I think, one, we should work hard to provide technical assistance
and professional development to the current administration that is
there and leadership. But at the same time, in many instances, we
see a real revolving door in administration where on one reserva-
tion an administrator may be relieved of their duties and they end
up over here at reservation B, and then they are relieved of their
duties there and they are over at C and D and E, and they may
end up back at A again 10 years later. We see the revolving door
of what would be deemed not very effective leadership.

Senator UDALL. That is really unacceptable. If you have made
the conclusion that this person is not a good leader in one school,
what makes you think they are going to be a good leader in an-
other?

Mr. MOORE. But the point is that it is difficult to find quality in-
dividuals. That is where I think grow your own can really assist
and help when you are recruiting in Indian Country for folks to be-
come teachers and leaders and administrators in a rural setting
and on the forefront really working to fill the pipeline with folks
that want to fill those positions, and then working hard there to
really teach them and educate them about what it is going to be
like culturally and all of those things to serve in those schools and
communities.

Senator UDALL. Mr. Rose, please?

Mr. Rosk. Thank you. Before I respond to your question, I just
want to share with you, Senator, one of the pleasures of the last
few months has been that I am a member of the Board of Trustees
for the Udall Foundation as the Department of Education’s Direc-
tor. That has been a real pleasure and a real privilege to serve on
that.
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Senator UDALL. And there is a lot going on there with native
leadership also in a number of other contexts.

Mr. ROSE. Right.

Senator UDALL. Hopefully, there can be some cross-pollination
here.

Mr. ROSE. I hope so. We are working with Terry Bracy and Ellen
Wheeler and others.

As a former management lawyer or school board lawyer in Illi-
nois, leadership, in my mind, is the key. Yes, in terms of the mod-
els that we have promulgated under the School Improvement
Grants, finding good leaders is perhaps a challenge, but it is a
challenge that we must rise to and meet.

I am not aware specifically about change of leadership in BIE
schools, but obviously that is one of the things that we need to pur-
sue, working closely with the Department of the Interior.

As far as other schools across this Country, there is evidence in
areas like Chicago, L.A. and New York, and we can provide some
of this to you as a supplement to my testimony here, that changing
leadership has resulted in positive student growth in these schools.
As difficult as it is, changing leadership is often vital to making
that change. I will provide that to you.

Senator UDALL. Okay. Thank you.

The tenor of what you say is very important. We just need to get
it working on the ground to have the reality of native students
doing better, and I hope you are both committed to that and going
to make that happen.

Thank you very much.

[The prepared statement of Senator Udall follows:]

PREPARED STATEMENT OF HON. ToM UDALL, U.S. SENATOR FROM NEW MEXICO

In our state of New Mexico, we have 3 tribal colleges (Southwestern Indian Poly-
technic Institute, Navajo Technical College, and the Institute of American Indian
Arts) and 45 tribal schools, 27 of which are solely BIE operated. In fact, 24 percent
of the Nation’s tribal schools are in New Mexico.

Tribal education is crucial to sustain the culture and traditions of our Native peo-
ples. A critical part of this is encouraging the survival of Native languages, through
such avenues as the Esther Martinez Native American Languages Preservation Act.
As Indian children grow, we must provide the safest, healthiest, and best education
possible and honor our Trust agreements.

However, I am concerned that this responsibility is not being met. Too many trib-
al schools have severe safety and code violations, suicide and dropout rates are un-
acceptably high. Native students are simply not learning in environments that allow
them to reach their full potential.

American Indian youth have to endure unacceptable disparities in services and
outcomes and face social barriers that make completing school much, much harder.
Seventy-six percent of White students graduate from high school, but only 57 per-
cent of American Indians do.

I am also concerned that there is no system in place that support school health
programs in BIE schools the way there is in most public schools.

I realize that there are many challenges in providing the best education for our
Native youth, from attracting and retaining qualified teachers and administrators,
to transporting our children in safe vehicles over better roads regardless of weather
conditions, maintaining old school buildings and accessing broadband and other
technologies.

Today we're focusing on how to improve the reauthorization of the Elementary
and Secondary Education Act to address some of these issues. I look forward to the
testimony of our witnesses and hope that they will identify the best ways to improve
these conditions. These children deserve more. Thank you.
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The CHAIRMAN. Senator Udall, thank you very much.

I am going to call on Senator Johnson and then Senator Mur-
kowski, and then we will have four additional witnesses. One of
them will be by the Internet for the second panel today.

Senator Johnson?

Senator JOHNSON. I am impressed with the need for more quality
teachers.

Mr. Moore, I was home on the Pine Ridge Reservation just last
weekend and it struck me how many Teach for America faculty
there were, which is both good news and bad news. The good news
is they are talented teachers and capable. The bad news is they are
short term and they tend not to be Native American.

Where do the tribal colleges and universities fit into this scheme
for providing more teachers? And has it for the most part been suc-
cessful?

Mr. MOORE. Mr. Chairman, Senator, thanks for the question.

I think historically we have seen waves where we do a good job
of recruiting teachers, native teachers and leaders. There are dif-
ferent periods if you look in history where different grant programs
come in and we do a nice job of recruiting a good cadre of folks that
become teachers and leaders. And then when those dollars go
away, we see the shortage for 10, 20 years, and then something
may come back and we will see the pipeline fill again.

I think we need to find more consistent measures and consistent
ways to recruit native youngsters into the field of education and
really adequately develop programs that do that. I think that is an
issue. So I think at times we see success, but then there are times
that we don’t have success in terms of filling those chairs.

I also would, if you don’t mind, comment on Teach for America.
When I was State Indian Education Director, that program was
really growing in South Dakota. And I do think one thing that
Teach for America does do well is they do nice training on the front
end for their teachers of trying to culturally prepare them for the
situations that they are stepping into.

At the same time, I know some folks call it a band-aid measure
because they are maybe only around for two or three years, but you
are talking about some of the best and brightest youngsters in this
Country that go in and really understand the curriculum; the ma-
terials to teach it. They have a solid understanding of it.

And so it is a tough one. I ask myself, do you want Teach for
America or do you not want Teach for America? If you do not want
Teach for America, you may be filling that classroom with a warm
body in many instances. We struggle to find people right now to
apply for jobs in Indian Country on reservations. We have about
70 youngsters right now serving on the Rosebud and Pine Ridge
Reservations in Teach for America and I think they are making a
difference in terms of what young people are learning.

So we have to be careful in the work that we do here, whether
we support these programs ongoing, or how do we change direction
and find more teachers that are going to stay for a long-term basis.
But right now it is tough to say that Teach for America isn’t mak-
ing a difference in youngsters’ lives in terms of serving and edu-
cating youngsters in those areas. So I just wanted to comment on
that real quick.
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Senator JOHNSON. Again, what role do you see for tribal colleges
and universities for the provision of teachers?

Mr. MOORE. If I didn’t answer that, I was going to say I think
we need to develop more consistent measures of how we recruit
and train teachers. I think there are times, again, that we do a
nice job of that and then maybe we feel like we have had a nice
group that have been educated and are in the pipeline and serving,
and then maybe the focus becomes somewhere else because there
are so many needs on reservations.

Senator JOHNSON. Mr. Rose, what steps has the Department of
Education taken to coordinate with the BIE?

Mr. ROSE. Senator, before I answer that question, I just want to
say in terms of the White House Initiative on Tribal Colleges and
Universities, Maggie George recently joined the Department as the
Executive Director of that program. And front and center on her
agenda, as well as ours generally at the Department, is trying to
use that position in coordination with the BIE to improve the over-
all quality of teachers and get qualified teachers into our BIE
schools. And I think that is a tremendous opportunity to do that.

What are we doing in terms of coordinating with the BIE? Num-
ber one is the consultations. BIE has been with us every step of
the way and I can’t thank them enough. Second is, we do hold reg-
ular meetings and conference calls with our BIE colleagues in order
to coordinate. Number three, we have outside of the tribal consulta-
tions and outside of these meetings visited tribes and other edu-
cation leaders in this Country in order to ascertain what the pro-
posals are to improve our system of education for American Indi-
ans.

So at the top, Secretary Salazar and Secretary Duncan have been
very, very supportive of our interagency collaboration. So those are
what we are doing to make that commitment a reality.

Senator JOHNSON. My time is expired.

The CHAIRMAN. Thank you very much.

Senator Murkowski?

STATEMENT OF HON. LISA MURKOWSKI,
U.S. SENATOR FROM ALASKA

Senator MURKOWSKI. Thank you, Mr. Chairman. I appreciate the
hearing.

Gentlemen, the Committee has had a series of listening sessions
to hear from tribes about their priorities. As we look to reauthor-
ization of the ESEA, one of those that has come from that is a focus
on cultural and language-related curriculum. We have some suc-
cesses in Alaska. One that I have visited in the not too distant past
was the Yu’pik Immersion Program in Bethel, Alaska. It really
goes to the core of what makes our native students so successful
in achieving their educational success. They know who they are.
They have a sense of pride in who they are. They are not hiding,
living in shame.

It is something that I think we look to. And as we try to deter-
mine what is it that it going to make that connect between the stu-
dent and academic success, where is that relevancy? I think we see
it so much when we are able to engage our young people in their
native cultural languages.
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I have introduced a bill, Mr. Chairman. It is called the School Ac-
countability Improvement Act. I serve on the HELP Committee. I
have chosen to focus on certain areas that relate to Alaska Native
students and rural schools. I would actually like, Mr. Chairman, to
include in the Committee’s record my Floor statement when I intro-
duced that legislation as a part of the Committee record.

Senator MURKOWSKI. I also have an opening statement that I
would like to include as well.

The CHAIRMAN. Without objection.

Senator MURKOWSKI. But again, I think that is so key as we look
to those ways that, again, we ensure that relevancy.

Mr. Rose, I want to ask you about the teacher turnover. We
talked a little bit about retention. We know that the turnover rate
in the schools that serve our Indian children is so incredibly high.
On the HELP Committee, we have been focused on the Secretary’s
blueprint and how we turn these schools around. And those of us
who come from rural States are more than a little bit concerned
about the restructuring status in the four proposed turnaround
models.

The concern that I have is that under these four models, firing
the principal and at least 50 percent of the teachers is required as
that first step in this turnaround process. For us in Alaska, part
of our problem is we can’t get the administrators to the school. We
can’t get the teachers to the school.

It is not just because we face a shortage of teachers. In far too
many of our communities, there are other factors at play. You are
in a village that is small. You are teaching multiple subjects. You
are in a village that does not have running water, sewer. Your
housing conditions are not acceptable. It is very, very difficult for
a multitude of other reasons.

So the concern that we have is if this is your first step in turning
a school around, we are not going to get any of these lower-per-
forming schools or these schools that need help, the help that we
need. How will we get a principal out to a school?

When I took the Secretary of Education out, not this one, but
Secretary Paige, the principal was living in the broom closet. How
am I going to get another principal to go out to Savoonga if he or
she knows that they are going to have no housing?

So how do we work through this? Because I am very concerned
as we move forward with ESEA, we are going to have situations
where it is children in our villages up north; it is children on our
reservations where we are not going to be able to get those key ad-
nillin‘i)strators, those key teachers to come in. How do we address
this?

Mr. Rose. Well, Senator, in our tribal consultations, just to ad-
dress the first issue in terms of language and culture, that has
been one of the preeminent issues that has arisen. Once I respond
to your question, I just want to share with you a quote from one
of our consultations on that issue that really has resonated with us
at the Department.

As you know from the Secretary’s testimony before the HELP
Committee and what I have said here, the core of our turnaround
strategy is ensuring that the adults that are in front of our chil-
dren are in fact the highest quality adults as possible in terms of
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the leading and teaching students that are otherwise in low-per-
forming schools.

We recognize the challenges that our models present in rural
areas and particularly in areas like Alaska. I think as the Sec-
retary has also expressed, we will continue to work with Congress
and the Committees in order to address those concerns.

I also want to say that sometimes, as difficult as it may be, I am
also speaking from my experience as a school board lawyer before
I took this position, a change in leadership is necessary. Again, if
that is going to happen, we, the folks that are involved in pursuing
those changes, need to work with those school districts, with those
individuals to ensure that there are high quality principals in those
schools. And that is part of a larger systemic issue, I think, facing
public education, but we are committed to working through this
and trying to address and resolve some of these concerns.

Let me just share with you briefly this quote. During our con-
sultation in Anchorage, Alaska, one of the tribal leaders said in
connection with the language and culture issue, and I think this
is what really has resonated with us is the following quote: “I feel
that the native language should be taught and I also feel that it
is a beautiful jewel, the native language, to wear. If I wear it, it
will shine. But if I put it away in a jewelry box, what is the use
of it being there?”

And that spirit has really resonated with us as we continue to
work with Indian Country on our ESEA proposals and also work
with Congress on our proposals.

Senator MURKOWSKI. I appreciate that, a beautiful quote. I am
going to have to get that from you. But as it relates to how we deal
with these schools where it is very difficult to get the teachers and
the staff, I would hope that you would work with us in these areas
where there are other factors that are at play that so complicate
it. It looks good on paper, but we have to make sure that it trans-
ates.

Thank you, Mr. Chairman.

[The prepared statement and Floor statement of Senator
Murkowski follow:]

PREPARED STATEMENT OF HON. LisA MURKOWSKI, U.S. SENATOR FROM ALASKA

Chairman Dorgan, Vice Chairman Barrasso, I am pleased to join you today to dis-
cuss the impacts of the No Child Left Behind Act on Indian students as well as trib-
al recommendations as the Senate considers reauthorization of NCLB.

We must recognize that American Indian and Alaska Native students face many
more challenges than students on Main Street, America. The lack of law enforce-
ment creates an unsafe situation for too many Alaska Native and American Indian
children. The lack of running water and sewer in Alaska Native villages and some
reservation communities presents health challenges that no other community in the
country faces.

Mr. Chairman, I have stated many times, in my home State of Alaska, we have
many unique challenges in providing Native peoples with a high-quality, appro-
priate education. It is a challenge to recruit teachers to places where the culture
1s so different from their own, there is no running water, nor law enforcement, lim-
ited access to health care, and costs are high. It is a challenge for students to stay
motivated about their education when there is a lack of opportunity for good jobs
in their home communities. Instead of academic success, hopelessness breeds sub-
stance abuse, and youth suicide. It is also a challenge to ensure that local commu-
nities value the education that is being provided in the school when some educators
are willing to trade Native language and culture for teaching to the test in order
to make AYP.
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Despite this stark reality, I know hope exists. The Ayaprun Yupik Immersion
School in Bethel, Alaska is one example. The immersion school addresses the core
of what makes Native students successful in achieving educational success—know-
ing and valuing who they are. For too long, through generation after generation, the
history of Native Americans, Alaska Natives, and Native Hawaiians has included
hurt and shame. We must do our part to ensure that history stops with this genera-
tion of students.

Part of our job is to make sure that federal education law embraces local commu-
nities’ desire to revitalize their culture and language. In Alaska, Hawaii, and sev-
eral other states, Native Americans are working hard to keep their indigenous lan-
guages and cultures alive. Teachers will tell you, and research supports them, that
Alaska Native, Native Hawaiian, and American Indian students learn better when
their heritage is a respected and vibrant part of their education. This is true of any
child, but particularly true for these groups of Americans.

Mr. Chairman, as ESEA is reauthorized, we must work to ensure that flexibility
is provided for Native language immersion programs, that elders are allowed into
classrooms to guide the young people, and that teachers and principals have guid-
ance in incorporating appropriate learning styles, culture, and Native ways of know-
ing into their curriculum. We must continue to disaggregate the proficiency data so
that the light continues to shine on Native students’ achievement. And we must en-
sure that all of ESEA works for our nation’s indigenous peoples—not just the Indian
title of the law.

Thank for you for holding this hearing today, and directing attention to a very
important issue. I look forward to hearing the witnesses’ testimony.

FLOOR STATEMENT—SCHOOL ACCOUNTABILITY IMPROVEMENT ACT

Ms. MURKOWSKI. Mr. President, I rise today to introduce the “School Account-
ability Improvements Act.”

As you know, the 2001 re-authorization of the Elementary and Secondary Edu-
cation Act, also known as the No Child Left Behind Act, or NCLB, made significant
changes to Federal requirements for schools, school districts, and states. Many of
these changes have been good, and were necessary.

Because of NCLB, there is more national attention being paid to ensuring that
schools, districts, and states are held accountable for the achievement of students
with disabilities, those who are economically disadvantaged, and minority students.
In my own state of Alaska this has meant, for example, that our more urban school
districts are paying more attention than ever to Alaska Native students’ needs.

People across the nation are also more aware that a teacher’s knowledge of the
subject matter and his or her ability to teach that subject are the most important
factors in ensuring a child’s achievement in school.

Teachers, parents, administrators, and communities have more data than ever
about the achievement of individual students, subgroups of students, and schools.
With that data, changes are being made to school policies and procedures and more
students are getting the help they need to succeed in schools.

While these are just a few of the positive effects of the No Child Left Behind Act,
there have been problems. This is not surprising, as it is difficult to write one law
that will work well for both New York City and Nuigsut, Alaska.

My bill, the “School Accountability Improvements Act” is meant to address six
issues that are of particular concern in Alaska and in other states around the na-
tion.

First, my legislation would give flexibility to states regarding NCLB’s “Highly
Qualified Teacher” requirements. In very small, rural schools, it is common for one
teacher to teach multiple core academic subjects in the middle and high school
grades. NCLB requires that this teacher be “Highly Qualified” in each of those sub-
jects.

While it is vital that teachers know the subjects they teach, it is also unreason-
able to expect teachers in very tiny schools to meet the current requirements in
every single subject. It is almost impossible for tiny, remote school districts to find
and hire such teachers. Yet, students deserve to have teachers who know the sub-
jects they teach.

My legislation would provide flexibility by allowing instruction to be provided by
Highly Qualified teachers by distance delivery if they are assisted by teachers on
site who are Highly Qualified in a different subject. This provision is offered as a
compromise in those limited situations.

Second, my legislation would give credit to schools, rather than punish them, if
students are improving but have not yet reached the state’s proficiency goals by re-
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quiring the U.S. Department of Education to allow states to determine schools’ suc-
cess based on individual students’ growth in proficiency. While it can be useful to
teachers and administrators to know how one group of third graders compares to
the next year’s class, it is much more useful for educators, students, and parents
to know how each child is progressing—is the child proficient, on track to be pro-
ficient, or falling behind? Many states now have the robust data systems that will
allow them to track this information; NCLB should allow them to use the statistical
model that will be most useful.

My bill also improves NCLB’s requirements for school choice and tutoring. No
Child Left Behind gave parents an opportunity to move their children out of dys-
functional schools. I support that. But the law requires school districts offer school
choice, and to set aside funds to pay for transportation, in Year Two of Improvement
Status. Schools don’t have to tutor the students until the following year. Mr. Presi-
dent, this is backwards logic. Schools should be given the opportunity to help stu-
dents learn first before transporting them all over town. I think most parents agree,
and that is one reason why we’re seeing fewer than 2 percent of parents choose to
transfer their children to another school. My bill would require schools to offer tu-
toring first before providing school choice.

Mr. President, NCLB also requires schools to tutor and offer choice to students
who are doing well at their neighborhood school. Schools should not be forced to set
aside desperately needed funds to serve students who don’t need those services. My
bill would require schools to provide tutoring and choice only to those students who
are not proficient. In addition, it would allow school districts to provide tutoring to
students even if the district is in Improvement Status. While school districts may
need improvement overall, those same districts employ teachers who are fully capa-
ble of providing effective tutoring.

Mr. President, many educators and parents also have concerns about NCLB’s re-
quirements for Corrective Action and Restructuring. These are very significant re-
quirements that can include firing staff and closing schools that don’t meet the law’s
AYP requirements. They are even more significant if the actions are not based on
reliable information.

As you know, assessing whether a child is proficient on state standards in a reli-
able and valid way is difficult. It is even more difficult when the child has a dis-
ability or has limited English proficiency. Some question whether or not the tests
we are giving these two groups of students are valid and reliable. Yet, NCLB re-
quires districts and states to impose significant corrective actions or restructure a
school completely if a school or district does not make AYP for any subgroup repeat-
edly. For truly dysfunctional schools and districts, that may be appropriate.

But Mr. President, how do we justify taking over a school, firing its teachers,
turning its governance over to another entity, or other drastic measures if the stu-
dents are learning but have not yet met the state’s proficiency benchmarks? We
can’t.

That is why my bill would not allow a school or school district to be restructured
if the school missed AYP for one or both of those subgroups alone and the school
can show through a growth model that the students in those two subgroups are on
track to be proficient in a reasonable amount of time. Schools that are improving
student learning should not be dismantled based on potentially invalid test results.

Mr. President, in Alaska, Hawaii, and several other states, Native Americans are
working hard to keep their indigenous languages and cultures alive. Teachers will
tell you, and research supports them, that Alaska Native, Native Hawaiian, and
American Indian students learn better when their heritage is a respected and vi-
brant part of their education. This is true of any child, but particularly true for
these groups of Americans.

Many schools around the country that serve these students have incorporated in-
digenous language programs into their curriculum. The problem is that in many in-
stances, there is no valid and reliable way to assess whether or not the students
have learned the state standards in that language. Neither is it valid to test what
a student knows in a language they don’t speak well. Research also tells us that
students who are learning in a full language immersion program do not test well
initially, but by 7th grade they do as well or better on state tests and they can
speak two languages.

My legislation would allow schools with Native American language programs in
states where there is no assessment in that language to calculate Adequate Yearly
Progress for third graders by participation rate only. It would then allow the school
to make AYP if those students are proficient or on track to be proficient in grades
4 through 7.

Finally, Mr. President, I know as a parent how important it is to my boys that
their father and I have always been involved in their education. NCLB recognizes,
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in many ways, how important parents are in a child’s education, but improvements
can still be made. My bill would amend Title II of NCLB—which authorizes sub-
grants for preparing, training, and recruiting teachers and principals—to allow (but
not mandate) more parental involvement in our schools. This section of my bill
would allow parent-teacher associations and organizations to be members of feder-
ally funded partnerships formed to improve low-performing schools and to provide
training to teachers and principals to improve parental engagement and school-par-
ent communication.

I can tell you that as wonderful as our nation’s teachers are, very few of them
graduate from college having had a course in how to effectively communicate with
parents. Teachers are very busy people, and when a parent shows up at the class-
room door and says, “Hi, 'm here to help” teachers often don’t know how to react.
Many teachers have difficulty communicating with parents who may be working two
jobs, or who have a different cultural background or language. In my view, parents
should be a part of improving their children’s schools, and have insights into how
communication between school and home can be improved.

Mr. President, I know that these six issues are not the only issues that my col-
leagues, Alaskans, and Americans may have with the No Child Left Behind Act. I
have been talking with Alaskans about NCLB since I came to the Senate, and I look
forward to working hard on the reauthorization of the law this year.

Thank you, Mr. President.

The CHAIRMAN. Senator Murkowski, thank you very much.

I am going to be submitting questions to you because I want to
have the next panel, and we are expecting at some point here a se-
ries of votes on the Floor of the Senate, so I want to make sure
I get the testimony from the next panel.

I really appreciate the testimony that both of you have given
today. If this is in fact your first testimony before a Senate Com-
mittee, you have both done very, very well and I think it is very
productive for us. So thank you very much.

We will dismiss both of you and ask that we have the Honorable
Chad Smith, Principal Chief of the Cherokee Nation in Oklahoma
to come forward. We have an Indian youth, Ms. Mariah Bowers
from the Yurok Tribe in Klamath, California. She will be appearing
via Skype.

We have Ms. Mary Jane Oatman-Wak Wak, who is the Presi-
dent-Elect of the National Indian Education Association. And we
have Mr. David Beaulieu from Milwaukee, Wisconsin.

So let me begin with Mr. Chad Smith. Mr. Smith, welcome. You
are the Principal Chief of the Cherokee Nation in Oklahoma. You
have heard the previous testimony and we welcome you here as the
start of the second panel. You may proceed.

STATEMENT OF HON. CHAD SMITH, PRINCIPAL CHIEF,
CHEROKEE NATION

Mr. SmITH. Thank you very much, Mr. Chairman.

We have several recommendations regarding the reauthorization
bill to address the challenges and specific needs of Indian Country
by including the focus on native history, culture and language; to
allow the tribes greater access to education formal funding and
flexibility to self-determine their educational future; and lifting the
moratorium on the grades one through eight at Sequoyh High
School and some of the Bureau of Indian Affairs schools.

Basically, after the American Civil War, the Cherokee Nation
had fought two-thirds for the north and one-third for the south. It
created 4,000 widows and orphans. We built an orphanage.
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At Oklahoma Statehood in 1907, the Federal Government took
over and our boarding school became an Indian training orphanage.
It evolved through the Depression, because many of our families
could not afford to raise their children because of the Depression.
In fact, my dad graduated from high school at Sequoyh Indian
Training School in 1940.

In 1985, the Cherokee Nation contracted back from Bureau of In-
dian Affairs. Ten years ago, we wanted to become a Leadership
Academy. In fact, in 1999, we had a capacity of 350. We had enroll-
ment of 205. It was known as a school of last resort. If you got
kicked out someplace else, you came to Sequoyh.

To build that Leadership Academy, we understood that the prod-
uct was singular, to create leadership, where every child could
make sound decisions to lead themselves, lead their families, to
lead their communities, their nation and their country.

Today, we have an enrollment of 400. We have 83 on a waiting
list. In the last five years, we have a host of State championship
titles in girls basketball and boys basketball; championships in
cross country, softball, and football. In fact, one of the success sto-
ries is here in Nathan Stanley, who graduated two years ago from
Sequoyh. He will be, if he will go, the starting quarterback at Ole
Miss next year.

Other athletes that we have been able to graduate include Angel
Goodrich, who will be starting guard at Kansas basketball; the
Hammer sisters at Mercer. We actually have students now at the
Air Force Academy, the Naval Academy and West Point. As of this
date, in the last five years, we have now had 32 Gates scholars.

So the success there is basically students from us wanting to
make it a Leadership Academy. The Cherokee Nation having con-
tracted it, and creating a focus allows us to create an environment
that is healthy and happy and wholesome. For example, it is an
open campus. We get an incident report each year, every month ac-
tually. This last two months, our greatest incidence of discipline
was for improper use of cell phones, which is a great blessing for
us.

What you see here is part of the investments we are making over
the next few years in academics, including robotics training. There
we compete with the State. We are investing in math, science,
music and art. So it has become a school of choice.

Critical to the growth of the school is that we are now funded
through the Bureau of Indian Affairs in grades 9 through 12. With
tribal funds, we added the seventh and eighth grades so we could
prepare the kids to acclimate to our all-Indian school.

We have actually begun an immersion school which when the
children go into the school at pre-K, they speak no English. It has
been a great success. In fact, we now have 80 children. We added
one grade per year. We have 80 children in immersion school, and
when they are in the second grade, they become literate in our lan-
guage, not only fluent. This i1s a graduating class from the immer-
sion school as kindergartners.

This is sort of fascinating. We have had to redevelop the entire
curriculum for teaching Cherokee. We have had our literate lan-
guage since 1822 when Sequoyh developed it. In the last decade,
we have lost a great sense of literacy. In fact, in 1828, we were 90
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percent literate in our language. And so we have had to use every
technique and trial and error we could.

And so with our language, we are developing the curriculum and
we need more work with not only translation, but grammar and
syntax and verb conjugation. But we have had great assistance
from the private community with Apple. Andy Kemp is here from
Apple. He has helped us with the iPhone and the iPad to help us
develop translations and books for children.

In fact, our children can type back and forth to each other in the
second grade being literate in the Cherokee language. We introduce
English literacy later in the fourth grade.

With the Chairman’s permission, I would like to have staff come
and show you this iPad with our language in it, with stories about
President Obama and President Bush.

Basically, what we believe in Indian Country is critical. It has al-
lowed the tribes the self-determination to create this success. Every
school is different. We are so happy that we have had the oppor-
tunity to attend.

And just as a short footnote to follow up some of the questions
the panelists have responded to. In 1973, I graduated from the
University of Georgia in a cohort called the Indian Teacher Train-
ing Program. There were 15 Indian folks like myself, highly inten-
sive with counseling and such. We were interned on a reservation
one semester and back in the classroom in Georgia the next semes-
ter. It was a very, very effective program. So to add to the earlier
testimony, that program was very successful.

The CHAIRMAN. Mr. Smith, that is a very inspiring story and I
almost wanted to keep that iPad. They are very hard to find, as
you know, but you are very lucky to have one.

[Laughter.]

The CHAIRMAN. Thank you for sharing that with us, and espe-
cially what you are doing with the youth and education system.

[The prepared statement of Mr. Smith follows:]

PREPARED STATEMENT OF HON. CHAD SMITH, PRINCIPAL CHIEF, CHEROKEE NATION

Chairman Dorgan and Vice Chair Barrasso, on behalf of the Cherokee Nation, I
thank you for hosting this discussion on the No Child Left Behind Act and the sub-
sequent effect it has had on students in Indian Country. My name is Chad Smith
and I am the Principal Chief of the Cherokee Nation. The Cherokee Nation is the
second largest American Indian nation in the United States, with approximately
280,000 citizens. The Cherokee Nation Tribal government is seated in Tahlequah,
}?klahoma with a territorial jurisdiction spanning 14 counties in northeast Okla-

oma.

We have a 100 year plan and believe the vision or “designed purpose” of the Cher-
okee Nation is to become a happy and healthy people. Our strategy is to become
economically self-reliant, revitalize our language as the vessel of cultural intel-
ligence and develop cohesive place and interest communities. We execute our strat-
egy with leadership. We acquire leadership through education.

Education has always been a major priority to the Cherokee people. The history
of our tribe is adorned with many great scholars and intellectual minds. One of the
first governmental acts after the Trail of Tears was an appropriation by the Cher-
okee Nation to set up numerous day schools in the Cherokee Nation decades before
the formation of the state of Oklahoma. The Cherokee Female Seminary was the
first institute of higher learning for women west of the Mississippi, established in
1851. Today we are continuing this portion of our legacy through the success of our
education programs at Sequoyah Schools and our Cherokee Nation Immersion
School. Sequoyah Schools, an Indian boarding school, originated in 1871 when the
Cherokee National Council passed an act setting up an orphan asylum to take care
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of the many orphans who came out of the Civil War. In 1914, the Cherokee National
Council authorized Chief Rogers to sell and convey the property of the Cherokee Or-
phan Training School, including 40 acres of land and all the buildings, to the United
State Department of Interior for $5,000. In 1925, the name of the institution was
changed to Sequoyah Orphan training School in honor of Sequoyah, the Cherokee
citizen who developed the Cherokee Syllabary.

The Cherokee Nation resumed operation of Sequoyah in 1985 and added 7th and
8th grades in 2006 when it became known as Sequoyah Schools. From a school with
one building and 40 acres of land, Sequoyah Schools has grown into a modern insti-
tution covering more than 90 acres and a dozen major buildings nestled on a beau-
tiful campus five miles southwest of the Cherokee Nation capital city of Tahlequah,
Oklahoma. It is regionally and state accredited for grades 7-12 and currently en-
rolls 400 students representing 42 tribes and 14 different states. Students are eligi-
ble to attend if they are members of a federally recognized Indian tribe or one-fourth
blood descendants of such members.

The purpose of Sequoyah is singular: to develop leadership so our graduates can
lead themselves with sound decisions, and lead their families, communities, Nation
and Country to be happy and healthy people.

It is an honor to be accepted to Sequoyah Schools. To be considered, students
must have a 2.25 grade point average, three letters of reference, and no incident
reports at their previous school. School administration feels that setting a standard
for entrance requirements motivates students at an early age to perform their best
in order to work towards attending Sequoyah Schools. It creates an expectation of
success. This has been attested to by many elementary and junior high principals
from surrounding school districts. Sequoyah Schools offers an academic curriculum
that focuses on preparing students for college success. The majority of graduates
from the School go on to higher education.

Many students have earned scholarships as a result of their academic success and
their heavy involvement in community service and volunteering. Some of the recent
success stories include students being accepted to West Point, The Air Force Acad-
emy, The Naval Academy, Dartmouth and Mercer.

For several years, there has been a moratorium on expansion of grade levels at
Bureau of Indian Affairs Schools. This moratorium has chilled growth at Sequoyah
High School, since no funding is allowed for 1st through 8th grade. Sequoyah
Schools has become the primary school of choice in Northeastern, Oklahoma for In-
dian students. Students at Sequoyah consistently perform at higher levels than
their peers in the Oklahoma public school system. Over 25 percent of Sequoyah sen-
iors are enrolled in concurrent college courses. Excellence in academics and extra-
curricular activities has elevated Sequoyah as a leader in Indian education.
Sequoyah is continually producing record numbers of Gates Millennium Scholar-
ships as well as many state athletic titles. Within the last five years we have had
32 Gates Scholars.

Sequoyah Schools has enjoyed many successes in the area of extra and co-cur-
ricular areas. Student athletes have advanced in every sporting arena consistently
on an annual basis. Team leadership, self-motivation, commitment, and cohesive-
ness valued above individual talent. The school also offers Robotics, Drama and
Speech, Junior Achievement (a class designed to allow students to become entre-
preneurs), and many other beneficial classes, clubs, and organizations.

One of the reasons for success at Sequoyah and why my daughter attends is the
sense of family, community and security. Each month I get a report of disciplinary
ir}lfidents, last month the most significant number of infractions was 4 abuses of cell
phones.

The Cherokee Nation believes that teaching success begins at birth and that in
order for our young Native American students to have the greatest likelihood to suc-
ceed that we need every opportunity to have a positive impact at the beginning. In
order to build a continuum, from cradle to career, we have recently begun a Cher-
okee Language School beginning with preschool age students that not only focuses
on the Cherokee language but covers all the core academic areas as well.

In 2001, Tsalagi Tsunadeloquasdi was begun as a Language Preservation pro-
gram. Twenty-six students and four staff members paved the way to revitalizing the
language with our young people. Today we have over 80 students with our first
class now entering the 5th grade this fall. Our students have excelled in the areas
of technology and communication skills. The students in the school are being taught
all of the core academic subject areas and are moving yearly towards higher stand-
ards. As a result of this program many adults have also been inspired to make a
stronger commitment towards working to become more proficient in the Cherokee
language. The mission of Tsalagi Tsunadeloquasdi is to promote the revitalization
and usage of the Cherokee language while educating children in a safe and cultural
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environment. The Immersion School provides a culturally relevant foundation for
education as well as prepping students to move on to Sequoyah Schools.

The implementation of NCLB/ESEA at Sequoyah Schools has had both positive
and negative impacts on our school and others. Many of the positive outcomes can
be attributed to the increased accountability mandates. On the other hand holding
everyone to general teaching and testing standards discourages creativity and crit-
ical thinking skills. Administrators often hold teachers accountable for test scores
and many teachers in turn teach specifically narrow their focus and teach to the
test objectives leaving many other beneficial skills and objectives out.

We have identified from our language and cultural intelligence twelve attributes
of Cherokee leadership and we are striving to align our curriculum, activities, teach-
ing and learning to achieve for each student these attributes: respectful, deter-
mined, integrity, lead by example, communicate, confidence, cooperative, respon-
sible, teach others, patience, humility and strength.

The NCLB Act specifically has increased our accountability through standardized
testing, highly qualified teacher requirements, specific teaching objectives in the
core academic subject areas, and higher levels of transparency. Also as result gen-
eral teaching and testing standards has discouraged creativity and the importance
of teaching critical thinking skills. School Administrators are forced to hold teachers
accountable for test scores and many teachers in turn specifically narrow their focus
and teach to the test objectives leaving many other beneficial skills and objectives
out. For this reason, criticisms of NCLB have often centered on why a high test
score is more valuable than a well-rounded education that may include learning out-
comes that are often not required by the common core areas.

The Cherokee Nation feels that adjustments need to be included in the reauthor-
ization of NCLB to better address the needs of Indian students. The Nation would
specifically like to see less emphasis on testing and more flexibility in establishing
our own measurables. We feel that a more diverse curriculum will better fit the
needs of our students by including increased focus on Native Culture and Language.
Culturally relevant education is successful with Indian students because there are
certain inherent qualities that are interwoven that have helped us to face adversity,
adapt, survive, prosper, and excel for generations. Our younger children, Immersion
students included, are also forced to take tests in English while many students in
rural areas are English Language Learners (ELL), meaning they arrive at school
knowing little or no English which causes them to test poorly. We would like Uni-
form Standards that include Tribes as active participants in uniform standards de-
velopment. If assessment is tied to standardized testing, tribes need to be heard so
curriculum is relevant to native students. American Indian Language and History
should be included in the standards.

The Cherokee Nation believes that Johnson O’Malley (JOM) and similar programs
should be utilized to supplement NCLB initiatives with updated formulas and fund-
ing to account for increased numbers of native students. Currently, the Nation re-
ceives funding for 19,000 students, but has over 22,000 students in the program.
In years past, JOM funding has been omitted completely by the presidential budget
request. The Cherokee Nation requests implementation of an updated funding for-
mulary that will take into account the increased numbers of American Indian stu-
dents, as well as proportional increases in funding to accommodate the increased
numbers.

Teacher Quality should be defined in a way that captures tribal concerns for
teacher development and certification. The blueprint sets forth the modified require-
ment for “effective” teachers, mandating that states define effectiveness based on
student performance. No Child Left Behind standards that require a Bachelor’s De-
gree or its equivalent have eliminated the ability for many teachers in rural areas
and tribal communities to achieve state certification. Tribes should be involved in
the process of defining requirements for “effective” teachers, as the needs for teach-
ers in tribal communities will differ from metropolitan areas. The definition of “ef-
fective” should take into consideration the unique barriers facing rural and tribal
communities, and should allow creative solutions that encourage teacher develop-
ment and student performance, while increasing accessibility for tribal teachers to
enter the classroom.

Programmatic changes necessary to smooth the way for certification and class-
room teaching should be implemented to addressed when defining “Highly Quali-
fied” status. Access to technology and additional tribal specific grants are needed
for tribes to assist their citizenry bridge between those having and those not having
access to technology and internet within Indian Country. We request appropriate
funding for carrying out all mandates of the reauthorization of ESEA.

It is imperative that tribes are enabled to function in a governmental capacity,
on par with state and local authorities in developing education systems. The Cher-
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okee Nation has the necessary expertise to address the unique needs of Native
American students as evidenced by the success of our schools. Active tribal input
into the development of standards, curricula, and protocol is absolutely necessary
if the United States wishes to see successful, culturally relevant education for Na-
tive students. Furthermore, Indian education is not a one-agency issue. Tribes need
inter-agency collaboration to adequately plan for the future of Indian education.

In closing I would like to thank the Committee for conducting this hearing on an
issue that is of utmost importance to the Cherokee Nation and Indian Country as
a whole. Indian education is a labor intensive issue that requires continual soli-
darity between tribal, state, local, and the federal government. The Cherokee Nation
is optimistic that, as we move forward, the fruits of our labors and the inclusion
of tribal concerns will lead to effective education policy that addresses the specific
needs of American Indian students. Should you require further information, I invite
you to contact the Cherokee Nation Washington Office.
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The CHAIRMAN. Next, we will hear from Ms. Mary Jane Oatman-
Wak Wak, who is the President-Elect of the National Indian Edu-
cation Association here in Washington, D.C.

You may proceed. Thank you for being with us.
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STATEMENT OF MARY JANE OATMAN-WAK WAK, PRESIDENT-
ELECT, NATIONAL INDIAN EDUCATION ASSOCIATION

Ms. OATMAN-WAK WAK. [Greeting in native language]. Thank
you for the opportunity to be able to present to you on behalf of
the National Indian Education Association, the oldest and largest
Indian education non-profit in the Country.

I don’t really feel the need to give you the background on the or-
ganization. You are all very familiar with NIEA and the work that
we do. But I would like to take this opportunity to thank Chairman
Dorgan for your ongoing relationship and for your great staff mem-
bers and a special shout out to Denise Desiderio for maintaining
direct contact with our organization and for allowing the oppor-
tunity for the rest of you and your staffers to be able to interface
at high levels at NIEA to drive forward education reform for Indian
Country.

As stated, I am Mary Jane Oatman-Wak Wak. I am an enrolled
member of the Nez Perce Tribe of Idaho and serve in the capacity
or in the counterpart for Keith Moore’s former position in South
Dakota. I am in leadership and oversee the Indian education pro-
grams for the Idaho State Department of Education, which allows
the opportunity to serve as a liaison for all of the Idaho tribes and
provide support systems, technical assistance to public, charter and
Bureau-funded schools within the State of Idaho.

I have two beautiful young sons, eight years old and two years
old, and so I am fully vested in the innovative approaches that we
take for education not only as a product of public schools within
the State of Idaho, but because of my responsibility as a parent
and hopefully future grandparent as well, of our children that will
be going through these schools.

We all concurred, and there was a general consensus that Indian
children were left behind with the No Child Left Behind Act. How-
ever, like Senator Tester brought up, the great things that were
highlighted through that was shining the light on those dark cor-
ners where Indian children were hiding and where through a lack
of disaggregated data, they were allowed to hide.

When we talk about turnaround policies that were brought up
earlier, I would like to highlight one of the practices, and I was
very grateful to hear Charlie Rose with the Department of Edu-
cation bring up the approach. I guess it reiterates that the Depart-
ment of Education is also listening to the priorities that National
Indian Education brings forward.

Since 2005, NIEA has been in the field, has been holding our
own field hearings to talk with our Indian constituencies, our mem-
bers, our youth that are in these schools, about the problems, not
so we can focus on those deficits, but so we can collaborate and pro-
vide different models and approaches for that kind of turnaround.

One of those falls right in line with the first component of
strengthening tribal education through ESEA, through the policy of
respecting Indian self-determination and tribal sovereignty is just
that, tribal sovereignty. The protection of natural resources
throughout Indian Country is the mainstay of tribal governance.
And throughout Indian Country, you will hear unanimously that
we feel our greatest natural resource is our native children.
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Through allowing and authorizing and appropriating funds for
support for tribal education departments as well as tribal education
authorities, we feel that we will be able to move forward in that
direction of providing the support, as well as the investment by and
through Indian Country for that education reform and turnaround.

The sustainability of Indian Country depends upon a well edu-
cated tribal citizenry of our children, so we feel it is imperative
that the more effective government to government relations do
occur in regards to the education of Indian children.

There was also something that was brought up as well earlier
about the ban of native languages. That is also another one of the
priorities of the National Indian Education Association that we de-
sire to see strengthened, not only through the policy language, but
as well the funding and support for the revitalization of native lan-
guages within our communities.

Charles Rose cited that through those past federal policies that
there was a ban on native languages, and so we feel that there is
a moral obligation from this Country to help restore those native
languages, because it was those Federal policies that directly had
the impact in the language loss throughout Indian Country.

We also have as one of our priorities, and just to backtrack just
a little bit, through the authorization of tribal education depart-
ments and tribal education authorities, prime opportunity to pro-
vide innovative models for potential research to look at what those
outcomes are to see if they are worth extending. One of those is the
authorization for TEDs and tribal education authorities to be able
to act as a State education agency or authority.

Through that model, we really feel that we will be able to, again,
not only have that tribal community investment with education re-
fo}l;ni, but also it works at strengthening tribal sovereignty as a
whole.

Now, many of our tribes throughout the Nation are prepared to
scale up projects where they have assessment systems in place, but
far too many of our Indian nations throughout the Country are not
at that point yet. So we feel that this would be a critical time to
reauthorize, to provide that language and support so that we can
find out what those proven effective practices are throughout In-
dian Country regarding the elevation of tribes and tribal education
departments as a State education agency.

One of the other areas that I would really like to briefly touch
upon, as I see the clock ticking away, is that we have also brought
forward on many occasions the elevation of an Assistant Secretary
of Indian Education at the U.S. Department of Education.

Chairman Dorgan, as well as Senator Tester, you might recall
that NIEA was here in February. We were here during the heart
of the largest historic blizzard ever in this beautiful town. And
NIEA was here. And I know that that spoke volumes to our con-
gressional leaders to see that we are very passionate about the
work and the advocacy that we do for Indian Country.

The reason I bring up that point is during our meeting with
Charles Rose, that question was brought forward to him. And so
it gives a lot of great optimism for NIEA to hear not only through
the levels of consultation between the Department of Education
and Department of Interior, that those communications are taking
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place at that level, but Mr. Rose also spoke to the fact that the De-
partment of Education is exploring the elevation of that Title VII
Director to a position of, or elevating it back to an Assistant Sec-
retary position.

Again, I would just like to take the opportunity to provide some
closing remarks to you, Senator Dorgan, again for your support for
Indian education and native students as the current and future
leaders of Indian Country.

[The prepared statement of Ms. Oatman-Wak Wak follows:]

PREPARED STATEMENT OF MARY JANE OATMAN-WAK WAK, PRESIDENT-ELECT,
NATIONAL INDIAN EDUCATION ASSOCIATION

Chairman Dorgan and Members of the Senate Committee on Indian Affairs, on
behalf of the National Indian Education Association (NIEA), thank you for the op-
portunity to submit testimony about the No Child Left Behind Act (ESEA) and Na-
tive students.

Founded in 1970, NIEA is the largest Native education organization in the nation
representing American Indian, Alaska Native and Native Hawaiian educators, tribal
leaders, school administrators, teachers, elders, parents, and students. NIEA is
dedicated to advocating for the unique educational and culturally-related academic
needs of Native students and to ensuring that the Federal Government upholds its
unique trust responsibility to these students and their communities.

In examining the lessons learned from the last decade of NCLB, it is important
to focus on the task before us. The task of making certain that the reauthorization
of ESEA recognizes and supports the unique cultural, social, and linguistic needs
of Native students in ways that ensure that no Native child is ever left behind.

No Child Left Behind Act (NCLB) and Native Students

Since 2005, NIEA has been actively preparing for the reauthorization of NCLB,
including conducting 11 field hearings with over 120 witnesses in Native commu-
nities across the country and the development of NIEA’s Preliminary Report on
NCLB in Indian Country and its NCLB Policy Recommendations. NIEA continued
to conduct numerous listening sessions and meetings with Native students, edu-
cators, school administrators, Native parents, and tribal leaders to learn about the
challenges Native people encountered under NCLB.

What emerged through this extensive dialogue was an appreciation for the goal
of Title VII of NCLB to meet the unique cultural and educational needs of Native
children. However, it was clear that many areas of concern existed about how
NCLB/ESEA was unable to fully address the educational needs of Native students
and communities, along with ideas about how NCLB/ESEA could and should be im-
proved.! These areas of improvement included the need to:

e improve and expand the ability of Title VII to address the unique cultural and
educational needs of Native children.

e increase flexibility and Native control over the selection and implementation of
programs and services supporting the learning of Native students.

e improve consultation, collaboration, and cooperation among tribes, states, and
the Federal Government.

o strengthen support for instruction in Native languages.

e improve support and development of effective teachers of Native students.

e improve opportunities for the maximum participation of parents, families, and
tribes and Native communities in the education of Native children.

e improve and develop appropriate systems of assessment and measurement of
academic progress.

e support the development and collection of comprehensive data and research
about the education of Native children.

e increase funding for NCLB (ESEA), especially Title VII.

1Please see NIEA’s Preliminary Report on NCLB in Indian Country; 2007-2009 Briefing pa-
pers on the Reauthorization of NCLB/ESEA; and NIEA’s 2007 Testimony on the Reauthorization
of NCLB in Indian Country for more detailed descriptions of these concerns. All are available
at www.niea.org
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Also clear was the deeply held commitment of Native communities for ensuring
that Native students receive the highest quality education through instruction and
methods that reflect an understanding and affirmation of their unique strengths
and needs as Native people. While high standards and expectations for achievement,
accountability of schools for the results of the education they provide, and access
to rigorous curriculum are key components of this vision of high quality education,
Native Ways of Knowing, or knowledge that is unique to Native tribes and cultures,
are equally critical cornerstones for providing the kind of relevant and high quality
instruction and education that ensures Native students attain the same level of aca-
demic achievement as students nationwide.

In addition, Native parents, communities, educators, and tribes also spoke about
the need to see the education of Native children beyond the context and content of
schools. As stated in NIEA’s 2005 testimony before this Committee, 2 there is a need
“to focus comprehensively on the needs of Native Children in light of the long and
growing health and overall needs of Native children. Mental health issues including
high levels of substance abuse, suicide rates, poor housing and health conditions all
impact the capacity of Native children to learn and schools to be responsive to their
principal education purposes. The future of Indian tribes and Native communities
is not only dependent upon effective and meaningful educational programs but also
upon healthy self confident and reliant young people growing and developing in
strong families and communities. We must comprehensively develop strategies that
engage families, communities, and tribes in every aspect of the care and education
of Native children and young people.”

Based on this extensive input from Native communities, educators, parents, and
tribes, NIEA has developed a set of recommendations to address the shortcomings
of NCLB and to improve the ability of ESEA to meet the needs of Native students.

Recommendations for the Reauthorization of the Elementary and
Secondary Education Act (ESEA)

Strengthen Native American and Tribal Control of Education

ESEA should reflect the modern federal policy of respecting tribal sovereignty and
the self-determination3 of Native peoples, and the protection of Native American+
languages. Greater Native American control over the education of Native American
students will lead to better results and healthier Native American communities.

Over 90 percent of Native American children attend public schools throughout the
nation. Native American students, who attend these schools often reside in economi-
cally deprived areas and are impacted by general programs for disadvantaged stu-
dents, including Title I grants used for school improvement, state assessments, Pell
grants to assist in accessing higher education, and funding to support English lan-
guage acquisition.

However, Native American students have unique educational needs that can only
be met through increased Native American sovereignty and self-determination in
the education of these students.

o Restore the position of Director of Indian Education, now a Title VII grant man-
ager position, to Assistant Secretary for Indian Education, with authority to en-
gage in various titles of the ESEA that touch Native education. The Assistant
Secretary of Indian Education also should be authorized to facilitate ED and
DOI collaboration and implement the role of Tribal Education Departments and
Agencies (TEDs/TEAs) within various titles.

e Respect the sovereign status of Indian tribes by elevating the authority of Trib-
al Education Departments and Agencies (throughout various titles in ESEA
that touch Indian Country, giving TEDs the same access to federal funding and
education planning resources as State Education Agencies (SEAs) and Local
Education Agencies (LEAs). As mandated in many treaties and as authorized

2Testimony of David Beaulieu, Ph.D., then President of the National Indian Education Asso-
ciation, before the Senate Committee on Indian Affairs on Indian Education on June 16, 2005.
Available from NIEA.

3In understanding tribal sovereignty, it is important to understand that Native Americans are
not a minority, ethnic, or diverse population, nor are they a racial group. Judicial decrees, fed-
eral statutes, executive orders and most importantly treaties distinguish American Indians and
other Native Americans from any other group of people in the United States. Native Americans
have a unique political status; they are a political classification, not a racial one, with unique
guarantees in the United States constitution affirming their inherent right to sovereignty and
self-determination. Unfortunately this political anomaly is misunderstood by federal officials
who often times treat Indian education as a special interest constituency group.

4“Native American” is defined in the Native American Languages Act (NALA) as “an Indian,
Native Hawaiian, or Native American Pacific Islander.” P.L. 101-477 (October 30, 1990).
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in several federal statutes, the education of Indian children is an important role
of Indian tribes. Tribal Education Departments (TED) provide tribes with the
opportunities to become actively involved in the education of their children. De-
spite this authorization and several other prior statutes, federal funds have
never been appropriated for TEDs. The use of TEDs would increase tribal ac-
countability and responsibility for their students and would ensure that tribes
exercise their commitment to improve the education of their youngest members.

e Require federal agencies and states to collaborate with Indian tribes to ensure
adequate planning and support for Native learners and Native education pro-
viders. Require Department of Education (ED) and Department of the Interior
(DOI) cooperation that opens greater ED financial and technical support for
DOI Indian schools, including the opportunity for alternative measurement as-
sessments and the development of tribal measurements of academic progress.

e Support and fund programs and practices that ensure the maximum participa-
tion of Native parents, families, and tribal communities. Resources should be
specifically designated to tribal communities to support parent and family in-
volvement in schools, including evening activities, funding for transportation,
and support groups for parents of children with disabilities.

e Support the development and collection of comprehensive data and research
about the education of Native children, including improved data collection and
sharing of data with tribes. Specific resources should be allocated to conduct
Native driven and Native focused research on culturally and linguistically based
education and best practices in order to determine research supported ways to
improve Native student achievement and how to develop and determine appro-
priate academic measures of school success. In addition, there should be re-
sources to support data collection about the migratory nature of Native stu-
dents, Native students with disabilities, and assist with the need for proper en-
rollment and placement of Indian students. This should include targeted efforts
at building capacity in Native education systems to develop, implement, collect
and analyze systematic data on the educational status and needs of Native stu-
dents. Support for partnerships between Native educational school systems and
the Departments of Education and Interior that would support initiatives fo-
cused on Native education program services and program accountability.

Ensure Consultation and Collaboration

A unique government-to-government relationship exists between federally-recog-
nized Indian tribes and the Federal Government. This relationship is grounded in
numerous treaties, statutes, and executive orders as well as political, legal, moral,
and ethical principles. This relationship is not based upon race, but rather is de-
rived from the legal status of tribal governments. The Federal Government has en-
acted various regulations that establish and define a trust relationship with Indian
tribes. An integral element of this government-to-government relationship is that
consultation occurs with Indian tribes. President Obama recently re-affirmed this
relationship with an Executive Memorandum, which requires each federal agency
to develop a plan to implement consultation and coordination with Indian tribal gov-
ernments as required by Executive Order 13175.

Therefore, the reauthorization of the ESEA must:

o Include specific language requiring the Department of Education to consult with
tribal governments. Whenever the Department of Education consults with
States or local education agencies, tribes should also be specifically included.

e Engage in meaningful consultation with Native American tribes and commu-
nities as outlined by President’s Obama’s promise to tribal leaders. This can be
accomplished through the following recommendations:

1. Tribes should define, in coordination with Department of Education offi-
cials, where consultation is expected and important.

2. Tribes and the Department of Education should agree on a consistent con-
sultation schedule, including agreeing on locations and time considerations
for consultations.

3. The Department of Education must give advance notification of consulta-
tion hearings and coordinate topic areas with tribes. Recently Secretary
Duncan announced pending consultation hearings throughout Indian Coun-
try; it is not too late for the Department of Education to include tribal
stakeholders in the planning of these hearings.



44

4. Tribes must have an opportunity to call for consultation on matters that
are of high concern rather than the Department of Education holding exclu-
sive authority to call for consultations.

5. Tribes should control who speaks for them and what the ED considers to
be the official tribal view.

6. The Department of Education should disclose what weight is being given
to tribal views and report back to tribes in a timely manner.

7. The Department of Education should justify its promulgation of rules, regu-
lations and policy when they are advanced in opposition to tribal views ac-
quired through consultation.

8. The Department of Education should take advantage of existing tribal
gatherings where a critical mass of elected tribal leadership will be present
to build consultation venues, one such venue should be the annual NIEA
convention.

o Establish a tribal advisory committee to advise the Secretary of the Interior on
policy issues and budget development for the BIE school system. There has
never been a formal, established mechanism for tribally-operated schools to
raise issues and provide substantive advice to the Secretary on an on-going
basis—especially on development of the budget request for programs serving
BIE schools. Since the schools in the BIE system are the sole responsibility of
the Federal Government, the Secretary of the Interior should be consulting
closely and regularly with representatives selected by the tribes and the tribal
school boards who operate those schools to learn directly from them about their
needs and hear ideas about how to fill those needs.

Support Instruction of Native American Languages and Culturally Based Education

NIEA supports and appreciates the commitment to immersion schools, Native lan-
guage instruction, and culture in the education of Native American students ex-
pressed in the A Blueprint for Reform: Reauthorizing the Elementary and Secondary
Education Act.

Both the Blueprint and Title VII of ESEA5 recognize that Native children have
unique educational needs due to their cultures and backgrounds. The purpose of
Title VII ¢ of ESEA is to provide culturally based educational approaches for Native
students and to support the Native language. These approaches have been proven
to increase student performance and success as well as awareness and knowledge
of student cultures and histories. In general, these approaches include recognizing
and utilizing Native languages as a first or second language, pedagogy that incor-
porates traditional cultural characteristics, and involves teaching strategies that are
harmonious with the native culture knowledge and contemporary ways of knowing
and learning. It also includes curricula based upon Native culture and language
that utilizes legends, oral histories, songs and fundamental beliefs and values of the
community. In addition, it involves parents, elders and cultural experts as well as
other community members’ participation in educating Native children utilizing the
social and political mores of the community. 7

Current research demonstrates that culture and language can be successfully in-
tegrated into the classroom in a manner that would provide Native students with
instruction in the core subject areas based upon cultural values and beliefs. Math,
reading, language arts, history, science, physical education, music, cultural arts and
other subjects may be taught in curricula instilled in Native traditional and cultural
concepts and knowledge. The National Science Foundation funded Native Science
Connections Research Project at Northern Arizona University, is a research model
that successfully integrated native language, culture and traditions into BIA funded
schools’ science elementary curriculum. On-going analysis of data revealed increased
student mastery of science and math concepts, deeper levels of student engagement
in science and math and increased student achievement in math and science. 8

5Part A of Title VII deals specifically with the education of American Indians and Parts B
and C address the educational needs of Native Hawaiian and Alaskan Native students.

6Title VII of the ESEA incorporates the Indian Education Act of 1972.

7Demmert, W. G. & Towner, J. C. (2003). A Review of the Research Literature on the Influ-
ences of Culturally Based Education on the Academic Performance of Native American Stu-
dents. Northwest Regional Educational Laboratory, Portland OR.

8The Reauthorization of No Child Left Behind in Indian Country: Hearing before the U.S.
House of Representatives Education and Labor Committee, 110th Cong., 1st Sess. (2007) (testi-
mony of Dr. Willard Sakiestewa Gilbert, President-Elect, National Indian Education Associa-
tion).
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NIEA believes ESEA should reflect the policy mandates of the Native American
Languages Act (NALA), which encourages Native American languages as a medium
of instruction to increase overall Native student achievement.

e Title I should (1) include schools using a Native language as the medium of in-
struction similar to those of Puerto Rico; (2) Allow for alternative measurement
assessments, AYP standards, and teacher qualifications relative to the teaching
of Native American students based in unique linguistic, cultural, and political
status considerations. Include federal assistance and recognition of meeting
tribal AYP standards as an alternative to meeting state AYP standards for
schools enrolling Native American students; (3) authorize the credentialing of
Native language teachers under the definition of highly qualified and upon rec-
ommendation by a tribal government or other Native governing entity; (4) ac-
commodate limited Native language proficient students in Native language me-
dium schools (Sec. 1111) similar to Limited English Proficient (LEP) accom-
modations.

e Authorize a formula grant program in Title VII to support immersion schools,
including tribally-operated, private, and Bureau-funded schools.

e Establish a Part D in Title VII that authorizes early childhood immersion in-
fant—kindergarten learning centers.

o Title III amendments should include provisions and funding to support Native
language instruction and remove barriers to full fledged instruction in Native
languages, acknowledging that most Native learners enter school with limited
English proficiency, even if they are English only speakers.

o Restore Culturally Based Education Technical Assistance and Resource Centers,
technical assistance centers that would provide regional support to Title VII
programs, advance Culturally Based Education (CBE) best practices, and pro-
mote teaching strategies that integrate Native traditional and cultural concepts
into curricula.

e Give preference to Tribal Colleges and Universities and the Hawaiian Language
College in receiving funding to develop Native American language resources and
skills for community members, which would provide greater support for learn-
ing and using Native American languages in local schools, similar to the sup-
gort for district language needs of young immigrant school community mem-

ers.

Improve Support for Teachers of Native Students

NIEA supports Administration efforts to increase the number of effective teachers
and principals, including an initiative to increase the number of teachers for low in-
come and minority students.

More than any other community in America, Indian Country suffers from a pau-
city of highly skilled teachers. Regardless of success in other schools or academic
credentials, highly effective teachers do not necessarily see their success as edu-
cators transfer to tribal settings. For this reason and a host of cultural differences,
specialized training for teachers and other education practitioners serving Native
American students is critically important and should be a part of any ED initiative
to elevate and strengthen quality of instruction.

Teaching in schools serving Native American students needs to be incentivized
through a combination of quality housing, financial compensation, loan forgiveness,
upward mobility, and professional development. Currently with the vast majority of
Bureau funded and public schools on tribal lands classified as failing or in need of
improvement there is little incentive for highly qualified teachers to work in these
schools. Combined with extreme and persistent poverty, ongoing social problems,
lack of housing, isolated rural settings, and dangerously poor facilities, the majority
of schools serving Native American students are at a deep disadvantage in recruit-
ing and retaining a critical mass of highly qualified teachers.

NIEA believes ESEA should authorize greater support of teachers of Native stu-
dents, utilizing the particular expertise of the tribal colleges, universities, the Ha-
waiian Language College and the School of Hawaiian Knowledge. Tribal Colleges
and Universities should be the primary training campuses for both Indian educators
and non-Indians who are working with Native learners.

e Require set asides for the training, recruitment and retention of teachers of Na-
tive students. This should include a Tribal Priority Allocation under the pro-
posed initiative to increase the number of teachers for low income and minority
students within the Department f Education to ensure that Indian Country is
full){) \lrlested in this initiative and receives a fair apportionment of the requested
3.9 billion.
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e Support Tribal Colleges and Universities, the Hawaiian Language College, and
the School of Hawaiian Knowledge should to be supported through Title II and
VII provisions so that they can play a central role in developing a critical mass
of educators for Native learners.

e Authorize a tribal “Teacher Preparation Initiative” geared towards educators
who are working in schools serving Native American students and educators
who are interested in working at schools serving Native American students.
This should also include provisions for improved and appropriate teacher eval-
uation systems and support for more effective career advancement systems.

Adequate Funding for Native Education Under ESEA

When NCLB was enacted, Congress promised to provide the resources necessary
to meet its many requirements, provide school improvement funds to schools that
failed AYP, provide increased resources especially for disadvantaged students and
to help close achievement gaps by improving teacher quality, student achievement,
iindlprogram accountability. However, NCLB was never funded at the authorized
evels.

Title VII, especially, provides critical support for culturally based education ap-
proaches for Native students and addresses the unique educational and cultural
needs of Native students. It is well documented that Native students thrive aca-
demically in environments that support their cultural identities while introducing
different ideas. Title VII has produced many success stories but increased funding
is needed in this area to bridge the achievement gap for Native students.

Therefore, NIEA supports the:

o Adequate funding of Title I programs.

e Adequate funding for the following programs within Title VII: Indian Edu-
cation, Alaska Native Education Equity, and Education for Native Hawaiians.

e Improved oversight of the allocation and use of Title VII resources so they can-
not be supplanted to meet the shortfalls in other Titles of ESEA or of public
school budgets.

Conclusion

Mr. Chairman, on behalf of NIEA thank you and the Committee for the tremen-
dous efforts on behalf of Native communities. With your support we are hopeful that
the reauthorization of ESEA will help ensure that Native students receive the high
quality education that they need and deserve.

Chairman Dorgan, we especially thank you for your personal commitment in
championing the cause for all Native Americans, but especially for your unwavering
dedication to improving the education and well being of Native children. We extend
our best wishes as you move on to new endeavors. We will greatly miss your leader-
ship and friendship.

The CHAIRMAN. Thank you very much for your testimony. We ap-
preciate that.

Next, we will hear from Mr. David Beaulieu from Milwaukee,
Wisconsin.

Dr. Beaulieu?

STATEMENT OF DR. DAVID BEAULIEU, PROFESSOR OF
EDUCATION POLICY AND DIRECTOR OF THE ELECTA
QUINNEY INSTITUTE FOR AMERICAN INDIAN EDUCATION,
UNIVERSITY OF WISCONSIN

Dr. BEAULIEU. Mr. Chairman, Members of the Committee, my
name is David Beaulieu. I am an enrollee of the Minnesota Chip-
pewa Tribe from the White Earth Indian Reservation, and I cur-
rently serve as a Professor of Education Policy and Director of the
Electa Quinney Institute for American Indian Education at the
University of Wisconsin, Milwaukee.

I have testified before this Committee before in former positions
a number of times as Director of the Office of Indian Education
during President Clinton’s second term when we worked on the Ex-
ecutive Order for American Indian Education, and as President of
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the National Indian Education Association in 2005 as we began to
understand and try to figure out a response to our constituencies’
significant concern about NCLB and what was occurring in Indian
Country.

I appreciate the invitation to testify on NCLB and the education
of American Indians.

I believe we need a new approach. Any comparison of the inten-
tions of Congress as stated in the Indian Education Act and a
broader intention of NCLB to make a significant difference with
the current statistics describing the performance of State and Fed-
eral school systems with American Indians would strongly indicate
that what is in place is not working.

We may have actually lost ground with what is essentially one
entire school generation of American Indian learners from elemen-
tary through high school in the nine years since NCLB has been
passed in 2001. Though education achievement issues have re-
ceived a focus through NCLB with the emphasis on testing, the
larger issue for Indian communities is the extent to which the stu-
dent constituents of schools, both State schools and Federal
schools, reject schooling altogether.

An education leader and a very old friend from Rosebud, Lionel
Bordeaux, just told me and reported that approximately 75 percent
of all the students that entered the ninth grade in the local high
school did not graduate this year. The same was true last year.
And that is a statistic that is believed to be representative of other
similar areas and school systems.

In answer to the question posed by the Committee, NCLB has
left Indian students behind. I believe NCLB has left Indian stu-
dents behind essentially because the Indian Education Act, Title
VII within NCLB, has been left behind. That is a pearl within an
oyster. The provisions affecting Congress’ intentions, as well as the
strategies for the education of American Indians and Alaska Na-
tives is stated in Title VII, have been de-emphasized or disregarded
by the Department of Education, the Bureau of Indian Education,
State education authorities and local education agencies in lieu of
the operating principles or purposes of NCLB.

There are a number of areas I would suggest that we need to
take a look at and consider. I think we need to align the purposes
of Title VII in the Indian Education Act with Title I. There is an
incongruence between the purposes and requirements of Title VII
and the basic program requirements and consequently the imple-
mentation of NCLB by State public schools and the BIE for Federal
and tribal schools for American Indian students. This incongruence
is significant and needs to be changed so that NCLB works in the
best interests of American Indian students.

The Indian Education Act requires a comprehensive plan for
meeting the needs of American Indian students by local education
agencies based on a comprehensive local assessment of needs of
those students, the actual needs of the students, which we don’t
ever really see. These comprehensive plans must be consistent with
State and local education plans submitted under NCLB.

There is no articulation of that intention to have these com-
prehensive plans related to State and local plans as required in
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NCLB in Title I. Consequently, it is not considered anything any-
body wishes to accomplish.

I think we need to enable tribal governance in education. There
is a statement in the Indian Education Act which tribal govern-
ments actually cheered when it occurred with the passage of
NCLB, that says it is the policy of the United States to fulfill the
Federal Government’s unique and continuing trustee relationship
with Indian people for their education. It includes education for the
first time as an aspect of the trustee relationship written into stat-
ute.

The current input and advice structures that do exist within
NCLB for Indian parents and tribal governments for the education
of American Indians are extremely ineffective, so limited in scope
and in character, that school authorities rarely pay attention to
them. I believe the Federal trustee relationship must become a via-
ble and active relationship for tribal governments, which includes
tribal authority determines the context and conditions for the edu-
cation of American Indian students under a Federal framework.

I believe we also need to consider incorporating Federal native
language policy into NCLB. There is existing incongruence with
Congress’ intention regarding the preservation and maintenance of
native languages with our education statutes and I think we need
to bring the principles and purposes of the Native Languages Act
and the Esther Martinez Native Languages Act into NCLB and
consider the way in which those policies could be made to work
with our education statutes.

Lastly, I think we need to very significantly focus on coordinated
programs to focus on the well-being of Indian children and youth
in Indian communities. I think this is vital and I think it must be
a part of the way in which we plan for education improvement.

Lastly, I think we need a new Indian Education Act, one which
brings the purposes of the existing Indian Education Act fully to
the forefront of the purposes of ESEA and NCLB; an Indian Edu-
cation Act which recognizes tribal government authority in the con-
text of the Federal trustee relationship for the education of Amer-
ican Indians.

We need a system of education which makes sense to American
Indian people and Indian students who all desire to be actively en-
gaged in creating their own future, while maintaining their con-
tinuity with their unique language and cultural heritage.

Thank you very much, Mr. Chairman.

[The prepared statement of Dr. Beaulieu follows:]

PREPARED STATEMENT OF DR. DAVID BEAULIEU, PROFESSOR OF EDUCATION PoLICY
AND DIRECTOR OF THE ELECTA QUINNEY INSTITUTE FOR AMERICAN INDIAN
EDUCATION, UNIVERSITY OF WISCONSIN

My name is Dr. David Beaulieu. I am a Minnesota Chippewa Tribe—White Earth
enrollee. I currently serve as a Professor of Education Policy and Director of the
Electa Quinney Institute for American Indian Education at the University of Wis-
consin—Milwaukee. It is my pleasure to testify before this committee concerning In-
dian Education and the No Child Left behind Act considering the question: Did the
No Child Left Behind Act Leave Indian Children Behind.

I have testified before this Committee in the past concerning Indian education as
Director of the Office of Indian Education in the U.S. Department of Education dur-
ing President Clinton’s second term and the implementation of the President’s Exec-
utive order on American Indian and Alaska Native Education and as President of
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the National Indian Education Association (NIEA) in 2005. It was in 2005 that the
American Indian, Alaska Native and Native Hawaiian constituents of NIEA became
increasingly concerned about the implementation of NCLB, Title VII. NIEA deter-
mined to conduct hearings on NCLB in Indian Country in 11 different Native Amer-
ican communities from Northern Wisconsin to Hawaii to better understand and rep-
resent the views of NIEA constituents which are the constituents of Title VII. The
Report NCLB in Indian Country is available on line at NIEA.

NIEA Hearings: NCLB in Indian Country

Despite the variety of locations at which hearings were held on NCLB by the
NIEA and the number of witnesses who testified, the overall nature of testimony
showed remarkable consistency in viewpoint. What emerged from the testimony
were strongly held positive views about the public purposes of education for Native
peoples against which NCLB and Native education was positioned. Witnesses
strongly believe that a public education with broad public purposes focused not only
for the world of work but for citizenship that was also reflective and supportive of
their unique cultural and historical experience would provide well educated and con-
tributing tribal citizens to the local tribal community as well as the broader commu-
nity. In that regard the American Indian witnesses who testified were not that dif-
ferent than other American citizens.

Those who testified strongly supported the need to hold schools accountable for
results but were very concerned about the negative impacts of NCLB upon the edu-
cation of Native American students. Many of the views were similar to a growing
chorus of negative views such as the impact upon the breath of the curriculum given
the focus on testing, the inappropriate use of AYP, particularly in American Indian
communities where the mobility rates of students were very high. Some comments
were very specific to the Indian Education Act within NCLB itself in terms of
NCLPB’s negative impact upon Native language and cultural programs in schools and
the development of instructional and curricular approaches believed to be effective
and meaningful for accomplishing and enriching the education programs for Native
American students as well as the required input of parents in the development and
approval of Indian education programs.

Significant to what was happening tribal leaders, Indian parents and educators
focused attention on the realization of the extent to which changes were occurring
that did not reflect much less consider their voice. Since then there has been a grow-
ing strong voice for increasing tribal government involvement beyond school oper-
ations to include determining the context and conditions for the education of Amer-
ican Indian students within the jurisdictions of tribal governments as well as influ-
encing the federal interest for the education of American Indian students in other
areas within the states. The development of a broader role for tribal government
to determine the context and conditions for the public education of American Indian
students seems apparent.

Witnesses were very concerned that Indian education programmatic effort unique-
ly supported by formula grant programs in Title VII. These efforts that were sup-
ported by a relatively small approximate $300 per student were being supplanted
by efforts that were clearly allowable in Title I. In many cases the Indian education
formula grant was becoming a Title I program with little focus on it purposes as
stated in statute. The NIEA Report NCLB in Indian Country is located on the NIEA
web site’s education issues page http:/ /niea.org/issues/policy.php.

New Approach Needed

Any comparison of the intentions of Congress as stated in the Indian Education
Act and the broader intention of NCLB to make a significant difference with the
current statistics that describe the performance of the State and Federal school sys-
tems with American students would strongly indicate that what is in place is not
working. We may have actually lost ground with what is essentially one entire
school generation of American Indian learners from elementary through high school
in the 9 years since NCLB passed in 2001.

As early as 2003 the Council of Chief State School Officer (CCSSO) representing
the state school officers with large American Indian student populations began to
meet first in Denver to express concern and consider ideas on how to approach what
was a significant and growing issues to them concerning the education of American
Indians in their states, particularly within reservation area state public schools. An
education leader and old friend from Rosebud, Lionel Bordeaux, reported that ap-
proximately 75 percent of all students that entered the 9th grade did not complete
high school this past year. Such a statistic is believed to be representative for other
areas. Though educational achievement issues have received focus through NCLB
with its emphasis on testing, the larger issue for American Indian communities is
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the extent to which the student constituents of schools reject schooling all together.
There is a belief that the operational reality of NCLB in schools contributes high
dropout rates.

I would like to offer my insights concerning issues with the Indian Education Act
and its implementation within NCLB for the purpose of suggesting a new frame-
work for considering changes that would strengthen the ability of the Elementary
and Secondary Education Act and the Indian Education Act to accomplish the inten-
tions Congress regarding improving the effectiveness, and meaningfulness as well
as the quality of educational programs for American Indians.

In answer to the question posed by this hearing it is my view that the No Child
Left behind Act has left Indian students behind. I believe NCLB left Indian students
behind essentially because the Indian Education Act within NCLB has been “left be-
hind”. The provisions affecting Congress’ policy intentions for education of American
Indians and Alaska Natives have been de-emphasized or disregarded by the Depart-
ment of Education, the Bureau of Indian Education, and state education authorities.

Issues and Needs

1. Alignment of Title VII purposes with Title I: The NCLB has a number of issues
which are structural in character with the relationship of Title VII with in NCLB.
The implementation of the intentions of Congress for the education of American In-
dians as indentified by the purposes of the Indian Education Act have no identifi-
able linkage within the basic program requirements in Title I. There must be an
alignment of the required comprehensive Indian education plans required in Title
VII with the requirements for state and local education plans by states and the BIE.

2. Enable tribal education governance: The advice and input structures put into
place for American Indian parents and tribal governments within statute are impo-
tent to the task of creating positive local education change. What is available, how-
ever, is of limited scope, advisory and often not paid any attention. The avenues
available to express a parental and tribal government voice are essentially irrele-
vant for generating local positive education change within the existing federal edu-
cation framework provided by NCLB. The federal trustee relationship must become
a viable and active relationship for tribal governments which includes tribal author-
ity to determine the context and conditions for the education of American Indian
students under a federal framework for all school systems within a tribal jurisdic-
tion and for the federal interest for the education of American Indians in state
school systems elsewhere. Create a tribal-state compact or agreement for the edu-
cation of American Indians under a federal framework which allows the context and
conditions of the education American Indian students consistent with comprehensive
education plans. For proposes of ESEA this would include BIE acting as a “state”
for purposes of education.

3. Incorporate federal Native language policy into NCLB: There exists incongru-
ence with federal laws related to protecting and preserving Native American lan-
guages such as the Native American Languages Act and the Ester Martinez Native
Language Preservation Act with the NCLB. Theses efforts include support for a
number of Native language immersion schools and programs operating in state pub-
lic schools and BIE funded schools. School time is prime time that can be spent in
the learning of a Native language. Title VII supports native language and culture
programs; other areas of NCLB particularly Title I and Title IIT need to reference
to the Federal Government’s support for the preservation and maintenance of Na-
tive American Languages as well as accommodating the needs of Native language
immersion efforts with regard to allowing assessments in the language of instruc-
tion in the early years for student in Native language medium school based pro-
grams.

4. Coordinated tribal government focus on the wellbeing of Native children and
youth: There is a need to significantly improve the well being of American Indian
children and youth in concert with revitalized efforts to improve the education of
American Indian students. These concerns are inseparably linked and require a co-
ordinated response of tribal government as suggested with all school systems, state
and BIE within a tribal jurisdiction. The need is to recognize schools as more then
places of schooling put as places of community. Efforts generally allowable in NCLB
such as Promise Neighborhoods, 21st Century Learning Centers, and Successful,
Safe and Healthy Students efforts need to become models for school development
utilizing a coordinated tribal education involvement along with coordinated human
service delivery efforts focused on school communities.
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Expansion of Recommendations

1. Alignment of Comprehensive Indian Education Plans (Title VII) With State and
Local Education Plans (Title I)

Since the passage of NCLB there has been a growing incongruence between the
purposes of Title VII and the general operating principles and consequently the im-
plementation of NCLB by state public schools and the BIE for federal and tribal
schools for American Indian students. This incongruence is significant and needs to
be changed so that NCLB works in the interests of American Indian students.

The broad purpose of Title VII (section 7101) is stated as follows “It is the policy
of the United States to fulfill the Federal Government’s unique and continuing trust
relationship with and responsibility to the Indian people for the education of Indian
children. The Federal Government will continue to work with local educational
agencies, Indian tribes and organizations, postsecondary institutions, and other enti-
ties toward the goal of ensuring that programs that serve Indian children are of the
highest quality and provide for not only the basic elementary and secondary edu-
cational needs, but also the unique educational and culturally related academic
needs of these children.

The Indian Education Act not only seeks to assist schools to improve the achieve-
ment of Indian students in academic subjects and in ways that uniquely involve cul-
turally based educational approaches and the expansion of educational opportuni-
ties; it also seeks to ensure that schools with Indian students reflect the cultural
heritage of those students directly.

The goal of improving the academic achievement of American Indian students is
not the sole responsibility of Title VII and is shared by the other titles of NCLB;
consequently it is vital that the expression of purposes for the education of Amer-
ican Indian students have a vital influential connection with the basic program re-
quirements of NCLB. Looking to the Indian education Act there exist language to
address that need but it is not paid any attention.

The Indian education Act is not only comprehensive in its scope in terms of what
programs can be offered through funds but most importantly it also intends to be
the statutory vehicle that focuses reform of schools as it affects Indian students
uniquely through the required development of a comprehensive program design re-
quired of schools that engages other federal efforts within NCLB particularly Title
I and state resources and as well as efforts offered specifically through the Indian
Education Act to meet the comprehensive needs of Indian students.

The recognition that education is an aspect of the trustee relationship of the Fed-
eral Government to American Indian tribes, included for the first time in NCLB;
the propose of meeting the unique educational and culturally related academic
needs of American Indian and Alaska Native students as a distinct concern and
through teaching and educational approaches appropriate to the accomplishment of
required standards; the requirement for a comprehensive plan for meeting the edu-
cation needs of American Indian students by a local education agency based on com-
prehensive local assessment and prioritization of the unique educational and cul-
turally related academic needs of the American Indian and Alaska Native students;
the requirement for a description of how the best available talents and resources,
including individuals from the Indian community will be used to meet the needs of
Indian students, finds no voice in the statute except in Title VII and despite the
fact that Title VII programs are in nearly every State public school with American
Indian students and all BIA funded school in the country both the States and the
BIA in reliance of the operating principals and state and local plans of NCLB in-
creasing disregard or do not pay attention to the principles and purposes of Title
VIL

The formula grant program which contains the requirement for local education
agencies to develop comprehensive education plans for the education of American
Indian students is currently funded at approximately $300 per eligible student in
a local LEA. Those funds are used entirely to offer programs for Indian students
within schools for the purpose of meeting the unique education and culturally re-
lated needs of American Indian students.

It is impossible and unreasonable to consider that the approximate $300 available
through the formula grant program should be the sole basis for meeting the edu-
cational needs of American Indian students and improving the education ability of
schools with American Indian students to meet those needs through a comprehen-
sive program design. It is also impossible and unreasonable to assume that $300
per student is sufficient to accomplish the development of a comprehensive plan as
required in the statute and as it should be accomplished to meet the educational
needs of American Indian students as defined in the statute.
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There is a linkage in Title VII to the rest of NCLB in the section that requires
that comprehensive plans be consistent with the State and local plans submitted
under NCLB including academic content and student academic achievement goals
for American Indian students, and benchmarks for attaining such goals, that are
based on the challenging State academic content and student academic achievement
standards adopted under Title I for all children how Federal, State, and local pro-
grams, especially programs carried out under Title I, will meet the needs of Amer-
ican Indian students; the professional development opportunities that will be pro-
vided, as needed, to ensure that teachers and other school professionals who are
new to the Indian community are prepared to work with Indian children; and that
all teachers who will be involved in programs assisted have been properly trained
to carry out such programs and describes how the local educational agency will peri-
odically assess the progress of all Indian children enrolled in the schools of the local
educational agency, including Indian children who do not participate in programs
assisted under this subpart, in meeting the goals described in paragraph. The re-
quirement that comprehensive plans be consistent with state and local plans does
not mean that they must be the same. They can be aligned and incorporated within
state and local plans.

Though these requirements are in Title VII there is no comparable language in
the basic program requirements of NCLB for state and local plans which would pro-
vide the guiding light for the long term development of educational programs for
American Indian students nor is there a viable mechanism to accomplish an Amer-
ican Indian State and local education plan. This needs to change.

2. Tribal Government Involvement

The statement “It is the policy of the United States to fulfill the Federal Govern-
ment’s unique and continuing trust relationship with and responsibility to the In-
dian people for the education of Indian children” in Title VII requires greater defini-
tion and viability in the ESEA. The current input and advice structures in ESEA
for Indian parents and tribal governments for the education of American Indians
are extremely ineffective, so limited in scope and advisory that school authorities
rarely pay attention to them.

Parent advisory committees have little impact on the long term development of
school education programs and tribal government involvement in Impact Aid is lim-
ited to complaining that policies and procedures for parent advisory input have not
been developed. The NCLB recognizes the ability of tribes to seek a waiver of AYP
and develop their own standards, use state standards or use BIE developed stand-
ards for BIE funded schools but support for this was withdrawn as the BIE moved
BIE funded schools to the state standards and assessment systems where the school
was located.

Nonetheless alternative definitions of AYP are allowable for tribal governments
in the case of tribal schools and tribal governments could potentially develop these
alternative standards and assessments systems including developing state and local
education plans which are incorporated into state and local education plans required
by NCLB consistent for all schools within a tribal jurisdiction, federal and state.

The current political legal structure of Indian education, the relationship of state,
federal and tribal governments in the education of American Indians was put in
place with the original Johnson O’Malley program that withdrew significant federal
involvement in the education of American Indians in favor of increased state public
school involvement under certain conditions. The Federal Government attempted to
see that the unique needs of Indian students were met in these state schools ini-
tially in state contracts for JOM and funds provided the state for this specific pur-
pose. Minnesota’s original contract with the Federal Government had language
where the state agreed to meet the unique needs of Indian students, ensure that
Indian students were not denied that provided other students and to maintain
schools in distinctly Indian villages for Indian students.

It can be argued that the Indian Education Act of 1972 that passed approximately
35 years after the negotiation of the JOM contracts was an attempt to continue to
have states uniquely focus on the needs of American Indian students in state public
schools irrespective of location.

It is this arena of the interrelationships of federal, state and tribal government
involvement in Indian education that needs to be impacted in a positive manner for
Indian education. This arena is among the most complex imaginable with each gov-
ernment providing schools for Indian students often in the same community with
overlapping programs, regulations and services that have little coordination or com-
mon purpose and with very little or no coordinated effort.

Issues concerning the complexity of the intergovernmental arena with Indian edu-
cation were identified as the first JOM contracts were being negotiated in the 1930s
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though recent attention was focused through the Education Commission of the
States Indian education Project in 1980 and President Clinton’s executive order
which specifically required the development of ideas that would improve inter-gov-
ernmental cooperation in Indian education.

We have tried everything within the current intergovernmental framework and
we have particularly since 1972 grown significantly in our knowledge of Indian edu-
cation and what works, but we have not impacted the performance of schools. We
could say that we have outgrown the intergovernmental “suit of pants” we have
worn and need something larger and brand new.

We have as it were, out grown the current intergovernmental framework of fed-
eral, state and tribal government relationships. Tribal government needs a greater
role which expands from limited school operations to include a role in determining
the education conditions and context for the education of American Indian students
in all school types within a tribal jurisdiction.

In nearly every area of intergovernmental relationships between state and tribal
governments there has developed some form of negotiated contract or agreement ex-
cept in the area of education. These intergovernmental relationships range from
compacts for gaming, the collection and distribution of sales taxes, hunting and fish-
ing rights and enforcement, including cross deputation of sheriff's deputies, police
and game wardens but hasn’t so far included education.

Tribal government consultations exist with federal agencies particularly the Inte-
rior and Education, but tribal governments within their tribal jurisdictions, cur-
rently do not have a framework for negotiating the specific conditions and contexts
for the education of American Indian students in BIE schools or state schools con-
sistent with the requirements for state and local education plans and comprehensive
education plans required in NCLB.

Within the jurisdiction of tribal governments it makes sense that the political
legal “center stage” needs to be tribal government and authority in education where
the context and conditions for the education of American Indians could be nego-
tiated with state governments and the BIE under a federal framework as discussed.
Other tribal governments collectively could develop similar plans and agreements
with states for what essentially represents the federal interest in the education of
American Indians where the state government and its education authority would
provide the political legal “center stage” such as in urban areas. In each situation
I believe it is important to maintain Indian parent involvement and input.

The requirements for the development of state education and local education
plans in Title I, the development of comprehensive education plans should be a
major aspect of the negotiation of tribal governments with state governments as
well as the BIE under a federal framework for this purpose.

Moving in this direction further allows for the development of congruent tribal
education ordinances and programs in a number of areas that affect the well being
Indian children, their families and communities.

3. Improve the Well Being of Indian Children and Youth

Improving the education of American Indians students requires more than just a
consideration of what we can do to positively impact education programs. It requires
that we consider the whole range of needs of Indian children and youth that impact
on their well being and focus on these holistically at a local level.

As President of NIEA, I initiated the Native American Children’s agenda to focus
interest and concern of the well being of Indian children and youth as well as its
relationship to education performance and progress. I thought then that a signifi-
cant aspect of this agenda needed to be locally conceived and coordinated and that
schools simply because Indian young people and their families were present for sig-
nificant periods of time could be instrumental as places to coordinate services and
to build the community of the school away from the school building through pro-
viding coordinated services among members of the community of school.

Issues which impact the well being of Indian children and youth have a direct im-
pact upon their ability to participate and respond educationally within schools. Edu-
cational issues and issues of wellbeing are linked and require a coordinated re-
sponse of tribal government as suggested with all school systems within a tribal ju-
risdiction.

The need is to recognize schools as more than places of schooling but as places
of community. Efforts generally allowable in NCLB competitively such as Promise
Neighborhoods, 21st Century Learning Centers, and Successful, Safe and Healthy
Students efforts need to become models for school development utilizing coordinated
tribal education involvement along with coordinated human service delivery efforts
focused on state and school communities. Because exiting programs are competitive
with very little opportunity for Indian reservation communities to participate to the
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extent needed providing tribal governments with planning and coordination funds
through any number of possible authorities including ESEA grants to bring together
available community services as provided by existing state, federal and tribal agen-
cies and focused in school communities similar to the purposes of these other pro-
grams may have significant promise.

Schools, the one place today where children and their families are most rep-
resented can be more than a place just for education but also a community and com-
munity building and developing place. As the community is involved so the commu-
nity develops and grows and the well being of children is enhanced.

4. Incorporate Federal Native Language Policy Into NCLB

There is policy incongruence between federal Native language policy and the im-
plementation of NCLB. The federal policy focused on revitalizing and maintaining
Native languages needs to find a viable functional reference within NCLB so that
federal education policy enables rather than stunts existing school based efforts
such as immersion schools and programs, language nests and other such efforts in
state and BIE schools. The Native American languages such as the Native American
Languages Act and the Ester Martinez Native Language Preservation Act with the
NCLB should be referenced in alignment with Title I, Title III, and Title VII so that
federal language efforts supported by the Federal Government in State and BIE
schools are supported with education requirements appropriate to their purpose.
Summary

We need a new Indian Education Act within ESEA, one which brings the pur-
poses of the existing Indian education act fully to the forefront of the purposes of
ESEA now NCLB, an Indian education act which recognizes tribal government au-
thority in the context of the federal trustee relationship for the education of Amer-
ican Indians. We need a system of education which makes sense to American Indian
people and Indian students who all desire to be actively engage in creating their
own future while maintaining a continuity of their unique language cultural and
historical experience.

All school systems that provide education need to be focused on a vision that
places Indian children and youth at the center of it attention. American Indian stu-
dents need to see a personal future that connects to the education mission of the
schools they attend. It is vital to their improved achievement, continued education
and to a future their uniquely their own.

The CHAIRMAN. Dr. Beaulieu, thank you very much. We appre-
ciate your testimony and your service and previous experience as
the Director of Indian Education.

We have Ms. Mariah Bowers from Klamath, California, the
Yurok Tribe. She has actually been on Skype, but is now off of
Skype. She has been able to see this hearing, and if we are able
here to have her back. I think the audience perhaps cannot see.

Could you turn it so the audience can see it as well? You can
turn it a little more. That is right, so that the audience might see
who we are talking about.

Mariah Bowers is an Indian youth from Klamath California.
Mariah, you have been listening to the testimony here. You are
joining us via Skype technology. Why don’t you proceed? You have
prepared some thoughts, I understand, for us and I would like you
to proceed. Thank you for being with us.

STATEMENT OF MARIAH BOWERS, MEMBER, YUROK TRIBE;
SOPHOMORE, SOUTHERN OREGON UNIVERSITY

Ms. BOWERS. Good afternoon, Chairman Dorgan and Members of
the Committee. [Greeting in native language]. My name is Mariah
Bowers and I am Yurok. I am 18 years old and a college sophomore
at Southern Oregon University. Thank you for inviting me to tes-
tify about my experience as a Native American student in the No
Child Left Behind Act era.
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Between kindergarten and my freshman year of high school, I at-
tended public schools in Oregon where I never did very well in
school. However, that changed with my chance at the Klamath
River Early College of the Redwoods School. This school is located
on the Yurok Reservation in Northern California. At KRECR, I
thrived and I am now a successful college sophomore because of the
education I received there.

During my freshman year of high school, I started having prob-
lems in school. At that time, I was with my family in Eugene, Or-
egon where I attended Churchill High School. My class schedule
was divided into blue and white days. On blue days, I had math,
reading, humanities and science, and on white days I had art, P.E.
and a free period. I had perfect attendance and always did my
homework.

As the year progressed, I began to not understand the material
in the harder classes. I would ask questions during class. I spent
time studying, but I still struggled with the material. Also, I felt
isolated like I was the only student who didn’t understand the ma-
terial. My teachers weren’t very helpful. They didn’t have time to
meet with me. They barely knew who I was. They didn’t seem to
care about me and they seemed more concerned about teaching to
the test and getting through the curriculum.

By the end of mid-terms, I was on the verge of flunking out of
school, even though I did my homework and had perfect attend-
ance. I got bad grades. I realized that now part of the problem was
I didn’t understand what was going to be on the tests.

Soon, I stopped going to school on the hard days because 1 was
too nervous and anxious and I felt lost. I started getting into trou-
ble and hanging out with other kids who weren’t going to school.
My mom got really concerned and enrolled me into Klamath River
Early College of the Redwoods on the Yurok Reservation.

I loved going to school at Klamath River Early College. The
school is attended by Yuroks, non-Natives and Native American
students from other tribes. It teaches grades nine through 12 and
has a partnership with the College of the Redwoods to enable stu-
dents to graduate with A.A. degrees. It uses Yurok language and
culture to teach all subjects. The class size ranges from 12 to 20
students.

The biggest difference between the public school and KRECR was
how I was tested and how I was taught. At KRECR, test standards
were described in a book that was given to each student. In order
to advance, the student could obtain proficient, emerging or ad-
vanced grades. The book laid out what students had to do to get
good grades. This worked well for me because I knew exactly what
Igllad to do to get an advanced grade and it made me more account-
able.

The teachers were available and I felt that they cared about me.
The curriculum used to meet the academic standards required the
same amount of work as I had done in the public schools and it
was just as academically challenging. We learned math, science,
history and reading in a way that related to my life. For example,
we learned the history of Yurok people and about the ecosystems
of the Yurok Reservation that supported traditional foods I had
grown up eating, such as salmon and acorns.
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The school offered Yurok language classes which is how I learned
to introduce myself in Yurok. We learned Yurok songs and made
flash cards to learn the vocabulary. Yurok culture is taught in each
class, but specifically every Wednesday afternoon we did a cultural
activity.

On my first cultural day, we started the process of making In-
dian baskets. The tribal Fisheries Department took us up the
Klamath River to pick the roots and plants required to make the
baskets. The next week, an elder came into the school to teach the
girls how to make the Indian baskets. I was glad I paid attention
to geometry in class because we used the math skills to make the
baskets.

At KRECR, in every classroom an elder from the community
would sit in the class. They did not teach, but they were just there
to sit in. The elders helped the students behave because no one
wanted to get in trouble in front of the elders.

Also, the school uses the process of settling up to resolve disputes
between students, teachers and administrators. Settling up re-
quires that people who are in an argument meet with a neutral
third party and the person in the wrong has to pay the injured
party. Usually in the public schools, students are suspended if they
get into a fight with a student or a teacher. Settling up allows kids
to stay in school and hold them accountable for their actions.

At KRECR, we also met our tribal leaders. The Yurok Tribal
Council helped us find internships with the tribe and local busi-
nesses. We used the tribal facilities and computers. It was good for
us to have a relationship with our political leaders because they
are our role models.

At KRECR, I understood while school and education is so impor-
tant. Through all of these activities, I learned standards for life,
not just math or science or how to take standardized tests. I
learned how to be a Yurok. I learned how to be a good friend, stu-
dent and professional.

Learning about my culture gave me and the other students some-
thing to believe in and something to do. The reservation is rural
and most kids are poor, so there aren’t many activities and a lot
of the kids turned to drugs and alcohol. This school taught us
about our people and to be proud of our heritage and culture.

I did very well at KRECR. My grades went up and I learned a
lot about who I am, my community and traditional academics. I
graduated from KRECR in June of 2009 with one year of college
credits finished. I got a scholarship to Southern Oregon University
where I am currently a sophomore. I was lucky to have a family
that cared about me and I had access to a school that had the tools
I needed to succeed. All children deserve to have a good education
experience like I had.

For Native American students, a good education means they
grow up understanding who they are, where they are from, and
how to be successful in life.

Thank you.

[The prepared statement of Ms. Bowers follows:]



57

PREPARED STATEMENT OF MARIAH BOWERS, MEMBER, YUROK TRIBE; SOPHOMORE,
SOUTHERN OREGON UNIVERSITY

Introduction

Good afternoon Chairman Dorgan and members of the committee. My name is
Mariah Bowers. I am 19 years old and a college sophomore at Southern Oregon Uni-
versity. I am an Alaska Native and was adopted into a Yurok family when I was
a baby. Thank you for inviting me to testify about my experience as a Native Amer-
ican student in the era of the No Child Left Behind Act.

Between kindergarten and my freshman year of high school I attended public
schools in Oregon, where I never did well in school. However, that changed when
I transferred to the Klamath River Early College of the Redwoods Charter School
(KRECRC), a culture based charter school operated by the Yurok tribe and commu-
nity, located on the Yurok Reservation in Northern California. At KRECRC I
thrived, and I am now a successful college sophomore ultimately because of the edu-
cation I received there. Today I will discuss my experiences in public and charter
schools. I will also make recommendations about how we can improve the edu-
cational process of Native American students.

A. Public School

During my freshman year of high school I started having problems in school. At
that time, I lived with my family in a rural area outside of Eugene, Oregon where
I attended Churchill High School. Every morning I had to catch the school bus at
7 a.m. to be on time for 8 a.m. classes. My class schedule was divided into blue and
white days; on blue days I had math, reading, humanities, and science, and on
white days I had art, PE, and a free period. I had perfect attendance and always
did my homework for all my classes. But as the year progressed, I began to not un-
derstand the material in the hard classes, like math, and science. I would ask ques-
tions during class, I spent time studying, but I still struggled with the material.
Also, I felt 1solated, like I was the only student who didn’t understand the material.
My teachers weren’t very helpful. They refused to meet with me and barely knew
who I was. I asked them about my grades but they didn’t know what I had in the
class. They didn’t seem interested in my success as a student.

By the end of mid-terms I was on the verge of flunking out of school. I did not
perform well on my mid terms exams. Again, I tried to arrange meetings with my
teachers to figure out why I was struggling, but they didn’t have time and wouldn’t
meet with me. Instead, they told me to do extra credit to pass their classes. I did
the extrla credit, which improved my grades to Cs, but I still didn’t understand the
material.

Reflecting back I realize that part of the problem was I didn’t understand what
was going to be on the tests. Even though I did the homework and went to class,
I didn’t know what I was expected to learn or what I was going to be tested on.
Nobody told me! It was never clear to me what I was expected to know. I grew more
and more frustrated because even though I went to class and did the work—I still
didn’t perform well on the tests. I became more anxious and nervous about my
classes and going to school. The teachers seemed more concerned about “teaching
to the tests” and getting through all of the curriculum that would be on the test
as opposed to actually teaching the students and making sure the students under-
stood the material.

By the middle of my freshman year, I understood less and less of the material
and my grades began to suffer even more. I stopped going to school on the hard days
because I was too nervous and anxious and I felt isolated. With extra time on my
hands, I started getting into trouble and hanging out with other kids who weren’t
going to school. My mom got very concerned and pulled me out of school. Since most
of our family lives on the Yurok Reservation in Northern California they suggested
I try going to the Klamath River Early College of the Redwoods Charter School
(KRECRC) located on the Yurok Reservation that focuses on Yurok culture and lan-
guage as the foundation to learn other subjects. My family suggested I just try it
on a temporary basis to see if I liked it better then public school. So I temporarily
moved to the Yurok Reservation to attend the school.

B. Charter School

I loved going to school at KRECRC and I ended up graduating from the school
three years later. The school is attended by Yuroks, non-natives, and Native Ameri-
cans from other tribes. It has grades 9 through 12 and has a partnership with the
Early College of the Redwoods to enable students to graduate with AA degrees. It
uses Yurok language and culture as the foundation to teach all subjects. The class
sizes range from 12 to 20 students. I did well at this school, finally! Honestly, if
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it wasn’t for this school, the teachers, staff, elders, and students, I wouldn’t be in
College today.

1. Standards, Teachers, and Elders

The biggest differences between the public school and KRECRC were how I was
tested and how I was taught. First, the testing standards were completely different.
At KRECRC test standards were described in a book that was given to each stu-
dent. Students could obtain “proficient,” “emerging” or “advance” as grades. The
book laid out what type of student product was required for each grade. This worked
well for me because I knew exactly what I had to do to get an advanced grade. I
understood what was expected of me and I never had to guess like I did in the pub-
lic school. The teachers gave me materials to master, the testing standards were
clear, and I knew what I needed to do to get good grades. This made me more ac-
countable—I knew what I had to do to get a good grade. In the public school, I
didn’t know what was expected and I didn’t know what was going to be tested, so
it was hard for me to get good grades. But at KRECRC, I knew exactly what to
expect and how to perform well on tests.

The curriculum used to meet the academic standards required the same amount
of work as I had done in the public school and it was just as academically chal-
lenging; only now I knew what was expected of me. The curriculum was also inter-
esting because we learned math, science, history, and reading in a way that related
to my life. For example, we learned the history of the Yurok people and we learned
about the ecosystems on the Yurok Reservation and how they supported traditional
foods that I had grown up eating, such as salmon and acorns.

The teachers also worked with me to determine how I was going to meet the aca-
demic standards. This worked well because I knew what I needed to do to get good
grades. The teachers were very involved in my classes and were very accessible.
They always knew what my grades were and how I was progressing. They also
knew the areas where I was struggling and offered extra instruction. They were
kind and understanding. They knew who I was and were willing to work with me.
This helped me feel less nervous about the hard subjects. It helped me feel like I
could learn.

Also at KRECRC, in every classroom an elder from the community would sit in
the class. The elders were community members or sometimes students’ family mem-
bers. They didn’t teach but were there to “sit in.” The elders helped the students
behave because no one wanted to get in trouble in front of the elders. Most of the
students understood that the elders came in from town to spend time with the stu-
dents and they were community leaders—both demanded respect so the kids paid
attention to the teachers and were polite. The presence of elders controlled behav-
ior—eve‘n when the elders feel asleep in class, proving that geometry is boring at
any age!

2. Culture

Yurok language and culture was part of every day at KRECRC. We went to school
to become contributing members of the Yurok community. Learning our culture be-
came an incentive for me and other students to come to school.

The school offers Yurok language classes which is how I learned how to introduce
myself in Yurok. We learned Yurok songs and made flash cards to learn vocabulary.
Yurok culture is taught in each class, but specifically, every Wednesday afternoon
we did a cultural activity. Students looked forward to this throughout the entire
week. For the culture activity, boys and girls are separated into groups and commu-
nity leaders and elders taught each group.

On my first culture day, we started the process of making Indian baskets. The
Tribal Fisheries Department took us up the Klamath River to pick the roots and
plants required to make baskets. We spent the day picking the roots and plants and
preparing them to make baskets. The next week a community leader came to the
school to teach us girls how to make an Indian basket.

Meanwhile the boys were learning how to make eel hooks to catch eels, a very
popular traditional food, and later they went “eeling.” After the boys caught the
eels, the elders taught us girls how to prepare them and we cooked the eels for the
school lunch. The following month the boys learned how to make a canoe. Everyone
loves these activities because we learn how to be Yuroks.

Also, the school uses the Yurok process of “settling up” to resolve disputes be-
tween students, teachers, and administrators. “Settling up” requires the people who
are in the argument to meet with a neutral third party, discuss and determine who
is in the wrong, and that person has to pay the injured party. After the payment
is made, the parties can’t hold grudges or speak of the event again. The school uses
this process to resolve all disputes that may arise, from student-to-student bad
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mouthing to student-to-teacher behavioral problems. The process has been very ef-
fective in managing student behavior. The students respect this process because the
community has used it for several generations.

Usually, in the public school that serves the Yurok Reservation, students are sus-
pended if they get in a fight with a student or teacher. If you get suspended, you
have free time, and in most cases, kids will start drinking or doing drugs and a lot
of times you get in trouble with the law before you make it back to school. The pub-
lic school offers no guidance about how a student should behave. Instead they just
push you through the system. As a result, kids feel unattached to the school and
they don’t learn there.

In contrast, the settling up process allows kids to stay in school and it makes
them accountable for their actions—they have to pay if they harmed someone and
they have to talk with that person about why they did something harmful. It also
provides guidance about how a person should behave.

3. Tribal Control

At KRECRC we also met our tribal leaders. The Yurok Tribal Council helped find
internships with the Tribe and local businesses. They helped us develop resumes
and served as references for jobs. We were able to use the Tribe’s facilitates and
technology for school activities. The Tribal newspaper frequently reported about the
school’s activities and accomplishments. It was good for us to have a relationship
with our political leaders because they are our role models; it gave us something
to work toward.

After a few weeks of school at KRECRC I understood why school is so important;
through all of these activities I learned standards for life—not just math or science
class or standardized tests as was my experience in public school—I learned how
to be a Yurok. I learned how to be a good friend, student, and professional. Learning
about my culture gave me, and the other students, something to believe in and
something to do. There are a lot of drugs and alcohol on the Yurok Reservation. The
Reservation is rural and most kids live in poverty so there aren’t many activities
available. Sometimes kids turn to drugs and alcohol because they have nothing bet-
ter to do. But we are proud of our culture and traditions and we want to learn more
about it. The school taught us who we are and to be proud of our heritage and cul-
ture. We identify with our culture. Teaching culture in the school and involving the
community gave us a reason to go to school; to learn how to be Yurok.

I did very well at KRECRC. My grades went up and I learned a lot about who
I am, my community and traditional academics. I graduated from KRECRC in June
of 2009. I got a diversity scholarship to Southern Oregon University, where I am
currently a sophomore.

C. Recommendations

I was lucky. I have a family that cares about me and I had access to a school
that had the tools I needed to succeed. All children deserve to have a good edu-
cational experience like I had. For Native American students a good education
means they grow up understanding who they are, where they are from, and how
to be successful in college and as professionals.

Based on my experiences I recommend the Committee do four things in the reau-
thorization of the Elementary and Secondary Education Act to improve Native
American education:

o First, give students a clear understanding of academic standards. If we are mov-
ing toward national standards, make those standards clear to students and pro-
vide the students with tools to meet those standards.

e Second, increase the role of tribal governments and communities in education,
in all schools serving tribal students. We respect our tribal leaders and elders.
We want to learn from them. Put them in our classrooms. Plus, the tribal gov-
ernment has resources that will help us succeed. The schools need help; they
can’t provide us with all the resources we need and the tribal governments
working with tribal education departments/agencies can help.

e Third, incorporate language and culture into curriculum, standards, and assess-
ments. In order to be ready for college or careers we have to understand where
we come from and our culture. We get excited to learn about our culture. Our
excitement motivates us to learn other subjects and it gives us a reason to come
to school.

e Fourth, make curriculum, standards, and tests flexible enough to provide a well
rounded education that prepares Native American students to be tribal leaders,
professionals, mothers, fathers, and community members.
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Conclusion

Thank you for allowing me to testify on these very important issues. I hope that
my comments today will help the committee create a better educational experience
for all Native American students.

The CHAIRMAN. Mariah, thank you very much. We are inspired
by your story, and congratulations to you for finishing your first
year and being enrolled and having hope for the future, and invest-
ing in yourself. We really appreciate that.

Actually, your testimony was better than the technology because
your image was wavering in and out, but we could hear your voice
just fine. So thank you very much. Stay with us, if you will, just
for a few moments.

Let me ask a couple of questions and then I will call on my col-
league Senator Udall as well.

Let me ask Mr. Smith, if I might, you stressed the language im-
mersion program. Tell us again what noticeable difference have you
seen in the academic performance of students that participated in
the immersion program for language?

Mr. SMiTH. We have had the immersion class, one class each
year, so we started out with pre—K, next year first, second, third.
We are up to the fourth grade. What we find is that kids not only
speak Cherokee and think Cherokee and act Cherokee, but their
composure, their collection, their ability to communicate with other
folks in English and other languages is tremendously improved.
They just have a confidence that you can tell that they have a
sense of solid identity.

The CHAIRMAN. Is there evidence in their grades and I should
say, all portions of their academic experience?

Mr. SMITH. We are at that juncture now where we are learning
English literacy. So the testing mechanisms are not fully perfected.

The CHAIRMAN. All right.

Ms. Oatman-Wak Wak, you talked about recommending Con-
gress support and fund programs that ensure maximum participa-
tion of parents and families and so on, community members, in
education. I think that there is nothing more important than hav-
ing parents involved in education. I have always felt that the three
things that are essential for education to work well are, number
one, a teacher that knows how to teach; a child that wants to learn;
and a parent involved in that child’s education. If those three
things are present, almost inevitably it works.

But I think what we find so often, and it is not just on Indian
reservations or with Indian education, it is across the Country, we
find so often that a couple of those things are present, but not the
parent involvement. And the lack of parent involvement is just dev-
astating.

So when you talk about these things, I agree with you. What
kind of incentives do you think Congress can develop with respect
to parent involvement?

Ms. OATMAN-WAK WAK. I appreciate that question, Chairman
Dorgan. We do know that parental involvement, not just in native
communities, but all communities, is an issue. However, within In-
dian Country, it is a lot of those traumatic experiences and those
past Federal policies that kind of worked to decreasing of valuing
education throughout Indian Country.
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We are seeing that change. It is changing. We are on the impetus
of that change where educational attainment is becoming a high
priority within Indian Country. We still have a ways to go. We still
actually have a long ways to go to get that Indian parent involve-
ment.

We do have some of those parameters like within the Federal Im-
pact Aid Program which requires Indian policies and procedures for
school districts on-reservation that are receiving the impact aid dol-
lars due to a large presence of those Federal lands.

However, many times we experience that it is just a process. It
is let’s develop an Indian parent committee so that they can sign
up on these Indian policies and procedures. We need stronger cor-
rlelation and strengthening the language within those different ti-
tles.

So for Title VIII for impact aid, instead of stating that local edu-
cation authorities should or may, we need to strengthen that lan-
guage, shall and must collaborate with Indian tribes. And through
that language, we will also strengthen the role of Indian parent
committees under impact aid or the parent committees under Title
VII that are required under those different titles.

It is the soft language that is killing us, quite honestly, in that
the local education authorities know that they are not required to
do so. It is just more of a suggestion.

The CHAIRMAN. Thank you.

Mariah, I am going to ask you a question before your image dis-
appears on us again. Let me ask your self-assessment. Go back
four years. You described your sense of what was going on in your
life about four years ago, flunking out, not doing well. Your self-
assessment of you four years ago versus now and what made the
difference, do you think?

Ms. BOWERS. Like with my education?

The CHAIRMAN. Yes, okay, I mean, you described a period where
you felt like you couldn’t do the work. You weren’t motivated. You
didn’t care very much because things weren’t working in your life.
You kind of described to me a period where you kind of felt hope-
less. All of a sudden, you come here to us and say, you know what?
I am feeling really good about things. I have just gotten through
my first year of college. I am in a place that I care about.

So, is that a pretty good assessment of what has happened to
you? And what was it that triggered it, do you think?

Ms. BOwWERS. I think because I was living off of the reservation
while I was going to school in Eugene, Oregon, and I was kind of
discouraged because I kind of had a feeling of I didn’t really know
who I was or where I came from. And when people would ask me,
they would always mistake me for being Asian or Mexican. Not a
lot of people know that Native American people were still living
and doing things.

I kind of felt like I was falling into this statistic of the students
who aren’t going to graduate and who fail out of school and this
and that. And I kind of became discouraged, not only with school,
but just knowing that I wasn’t going anywhere with my life.

And moving back home with having my cousins going to school
with me and friends from when I lived on the reservation, with
people who looked just like me and are doing the same things, it
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motivated me because I wasn’t an outsider and I wasn’t a nobody.
I was actually just one of every other one of the students who was
at the school. And then I became more motivated and I became
more motivated to be more of the statistics of those kids who grad-
uate and the kids who go to college, and the kids who don’t fall into
the drugs and alcohol. I wanted to be the better statistic than the
not as good statistic.

The CHAIRMAN. And Mariah, what do you want to be?

Ms. BOweRsS. I think I am going to major in criminal justice and
I want to be maybe like a probation officer for youth, or something.
I am not really sure. I am still working it out.

The CHAIRMAN. But there is no doubt in your mind you can be
what you want to be. Is that correct?

Ms. BOwWERS. Yes. I can be whatever I want to be as long as I
try and work hard, do the homework, go to class.

The CHAIRMAN. Good for you. The only limits on you and your
life are the limits you put on yourself. And there are a lot of bar-
riers, but I am talking about limits now. You can get over the bar-
riers, but your life is going to be in many ways a set of opportuni-
ties that are defined by the limits you describe for yourself.

And really, there aren’t many limits if you put your mind to it.
You have just discovered that, changing environment, all of a sud-
den deciding I am not failing, I am succeeding. Big difference.

Ms. BOWERS. Yes.

The CHAIRMAN. You are good to be with us. I thank you very
much for being willing to spend a little time with us.

Let me call on Senator Udall for his comments.

Senator UDALL. Thank you, Chairman Dorgan.

Mariah, just to follow up on what Senator Dorgan asked about,
you were saying what allowed you to do better was being sur-
rounded by other native students. And it seems like that gave you
an inspiration. Were there teachers? Were there other things that
inspired you to learn?

Ms. BOWERS. Yes, there were teachers.

Senator UDALL. Was there a favorite teacher or somebody there
that took you under their wing and really tried to give you advice
and lead you down the right path?

Ms. BOweRs. I wouldn’t say a favorite teacher, but having the el-
ders come into the school and sit there was really motivating. One
of the elders who came most of the days was actually my great
uncle. And so it actually really excited me because he was there
and he was always telling me to behave and to not always look at
the boys and to just focus on school.

[Laughter.]

Ms. BOWERS. So having him sit there and be behind me, it kind
of made him seem like he was always standing behind me, sup-
porting me. And he was there probably three times all of the week.
So I think that was really good.

And we also had people come over from the tribe who would just
come in and just make sure that we were on task, big people like
Tribal Council people or the tribal Chairperson or something. So
knowing that they would come in and give us the support that we
needed, it made me feel really good because they were really im-
portant people for the tribe, for them to come over and to say that
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we were doing a good job and just to keep it up and stay motivated.
That is what really helped me.

And the teachers, I don’t really have a favorite teacher. They
were all really supportive and helpful. I don’t have a least favorite
teacher, so they were there for me.

Senator UDALL. Thank you very much for your testimony. I think
you have given us a good example of the kinds of things that can
help native students to achieve and to really move forward.

I agree with Chairman Dorgan that if you really put your mind
to it, you are going to get everything done that you want to do in
your dreams. So thank you for being with us today.

Ms. BOwERS. Thank you.

Senator UDALL. You bet.

A question to the panel. You watched the previous panel and the
individuals talking about how they were going to turn around the
schools. Do you have any thoughts on their testimony? Do you dis-
agree with anything? Do you think their approach is a solid one?
Is there anything that stands out from that testimony you would
like to comment on?

Dr. BEAULIEU. Senator, there is one thing that comes to mind at
the moment. One is that longevity is important. I was involved
during the 1990s in the school evaluation monitoring teams with
the Bureau of Indian Affairs in those days where we visited
schools.

The single most important factor for improving test scores was
the longevity of a principal, a school leader who had a vision and
a plan for the education of that school community. It matters that
there are people that are hanging in there working on plans and
so forth, and we need to sustain that leadership, not constantly
move them from place to place and changing an already bad situa-
tion. People come and go fast enough already.

I think that sort of speaks to also the need for broader vision
within the local community for what is education, and to engage
parents, tribal governments and others in what is that vision and
how do we all work together on it.

Senator UDALL. Thank you.

Mary Jane?

Ms. OATMAN-WAK WAK. It was mentioned earlier about the need
for highly effective teachers, highly effective leaders. There is no
doubt about that. But one of the other scenarios and one of the
other caveats that has not been brought up in this forum today or
during the hearing is I guess the lack of sustainable school board
models within Indian Country, through our bureau schools as well
as through our public schools, is the role and the lack of assistance
or support for school boards.

They are the governing bodies over these schools, and yet there
is a disconnect between their role and the lack of student achieve-
ment within those schools. It is always the fingerpointing on the
principal, or in the case here, that we have seen throughout Indian
Country. And I have heard it throughout my work as the Coordi-
nator of Indian Education at the State. Is it is the Indian kids, or
it is the ineffective teacher, or it is the principal?

And so I think that we need to also really look at and assess the
role that school boards have not only with their fiduciary respon-
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sibilities over schools, but the role that they can play in student
achievement and governance of the schools, because they are the
ones that are working to help retain the superintendents, that are
assisting in getting the teacher contracts, as well as the principal
contracts.

And so for a more holistic approach, we need to also look at ad-
dressing the governance of the schools through school boards.

Senator UDALL. Thank you. Thank you very much.

Chief Smith, if you have a brief comment? I have run out of time.

Thank you very much.

Thank you, Chairman Dorgan. Thank you for the hearing.

The CHAIRMAN. Senator Udall, thank you very much.

This is the first hearing and the opening hearing to lead us to
work on this education issue in a more focused way. As you know,
we have worked on Indian healthcare improvement in this Con-
gress and have that now signed into law. We are very, very close
to getting done, hopefully in a matter of days in the Senate, the
Tribal Law Enforcement Act that we have introduced. Senator
Udall and I and others have worked very hard on that. We are very
close. That is going to get done, I believe. So those are two big
issues.

And now we turn to education and begin the work on trying to
determine how to address specific Indian education needs within
the context of other authorization bills that are going to be passed,
including No Child Left Behind and its modifications.

So let me thank the three of you for being willing to be with us
today and to provide testimony. We are going to keep this hearing
record open for two weeks, and we would invite anyone from not
only the National Indian Education Association that wishes to pro-
vide supplemental information, but anyone else who wishes to sub-
mit formal comments for our record. We will accept them for two
weeks from today’s date.

I thank all of you very much.

This hearing is adjourned.

[Whereupon, at 4:02 p.m., the Committee was adjourned.]



APPENDIX

PREPARED STATEMENT OF THE MONTANA OFFICE OF PUBLIC INSTRUCTION

Title III—Native American Languages and Students Identified As Limited
English Proficient

The current NCLB reorganization of bilingual education to English language ac-
quisition has a confining and restrictive effect on Native American Languages in
schools. That is not the Title III population we serve in Montana. The majority of
Title III students served in Montana are American Indian, which do not fit well
with current definitions, processes, procedures, and methods by the Office of English
Language Acquisition that administers the Title III programs. Their current focus
is new immigrant language issues.

Our children served through Title III are subjected to assessments designed to de-
termine progress for English learners moving from no English to English literate.

Recommend:

e Native American Language programming be moved from Title III to Title VII
with appropriate funding to implement native language revitalization efforts in
schools.

e The Native American Language Act and the Esther Martinez Native American
Languages Preservation Act of 2006 should be reflected in NCLB assessment,
programming, and policy.

Title VIII—Impact Aid and Turnaround Process

The 8003 Indian Lands component of Impact Aid requires tribal review of eligible
“federally impacted students”. Impact Aid creates a connection between Tribal Edu-
cation Departments (TEDs) and schools where the counts are verified, parent s sub-
mit demographic information and land descriptions, and parent committees approve
(informally or formally), the Indian Policies and Procedures to schools. This section
ought to formalize a role to address tribal community participation, but it seldom
does. Tribal government and school boards would benefit from increased commu-
nication.

Impact Aid dollars are a significant contribution to a school, but without tribal
or SEA monitoring roles, they rarely receive scrutiny as they are absorbed into a
school’s general fund. Some of the schools who struggle the most with academic
achievement the greatest receive such funding.

Recommend: Impact Aid consultation be a formal process with annual tribal sig-
nature.

PREPARED STATEMENT OF GLORIA O’NEILL, PRESIDENT/CEO, COOK INLET TRIBAL
CounciL (CITC)

Chairman Dorgan, Vice Chairman Barrasso, and Members of the Committee, I am
grateful for the opportunity to present this testimony to you.

My name is Gloria O’Neill and I am the President and CEO of Cook Inlet Tribal
Council (CITC), an Alaska Native tribal organization which serves as the primary
education and workforce development center for Native people in Anchorage. As I
have explained before to the Committee, CITC has been designated its tribal author-
ity through Cook Inlet Region Inc., organized through the Alaska Native Claims
Settlement Act and recognized under Section 4(b) of the Indian Self-Determination
and Education Assistance Act. CITC builds human capacity by partnering with indi-
vidual Alaska Native people to establish and achieve both educational and employ-
ment goals that result in lasting, positive change for our people, their families, and
their communities.

I will address these comments specifically to the effect of No Child Left Behind
and our recommendations for the reauthorization of the Elementary and Secondary
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Education Act, incorporating by reference my comments to this Committee on
March 31, 2010 (attached hereto).

Over the past decade, as CITC has implemented innovative programs in partner-
ship with the Anchorage School District, Alaska Native student performance has
lagged behind other students’ performance, in a state with one of the lowest per-
formance rates overall. The Alaska experience tracks with American Indian experi-
ence elsewhere in the United States, with the added issue that all Alaska Native
students receive their education only from the state and local school districts.

Recommendations

1. As explained below, CITC recommends that the ESEA maintains and expands
the flexibility and creativity for bold innovative partnerships between tribal and state
organizations to leverage federal funding offered through the Alaska Native Equity
Program (ANEP), the main source of federal funds available for Alaska Native edu-
cation in Alaska. This program allows the creativity to develop strengths-based, cul-
turally appropriate flexible programs that promote the learning and success of Alas-
ka Native and American Indian students through effective schools, comprehensive
services and family supports.

2. In order to ensure that all Alaska Native and American Indian students are
well-served under the recommendations submitted by the National Indian Edu-
cation Association and other experts, the reauthorization should use the Indian Self-
Determination and Education Assistance Act definition of tribe (25 USC 450b: In-
dian tribe “ means any Indian tribe, band, nation, or other organized group or com-
munity, including any Alaska Native village or regional or village corporation as de-
fined in or established pursuant to the Alaska Native Claims Settlement Act (85
Stat. 688) [43 U.S.C. 1601 et seq.], which is recognized as eligible for the special
programs and services provided by the United States to Indians because of their sta-
tus as Indians.”

3. The Blueprint suggests expanding eligibility to school districts and public char-
ters under the Alaska Native and Native Hawaiian programs. CITC does not agree
with expanding Alaska Native targeted funding to school districts without partner-
ship with Alaska Native tribes or tribal organizations. School districts and charters
already receive Department of Education funding.

4. ESEA must ensure that academic intervention and case management for stu-
dent success are high priorities for funding; other supportive services and cultural
activities are also critical to student success and should be well-funded as part of
a continuum of service.

5. ESEA should remove the 5 percent cap on administrative costs and allow indi-
rect recovery at the rate negotiated with the tribe or tribal organization’s cognizant
agency.

6. ESEA should lower 50 percent match requirements, and permit use of non-fed-
eral public funds for match.

Finally, CITC recommends that the Department of Education take full advantage
of opportunities to reduce administrative burden and to coordinate with other agen-
cies working with American Indian and Alaska Native tribes and tribal organiza-
tions offered through such statutory structures as P.L. 102-477. While the current
efforts of the DOI and Department of Education to coordinate about Indian edu-
cation are important steps, the 477 mechanism allows tribes and tribal organiza-
tions to combine sources of funding to best serve our people.

1. Maintain and Increase Flexibility Under the Alaska Native Education
Equity Act

With the exception of limited Johnson O’Malley funding, there is no Bureau of In-
dian Education funding in Alaska. However, federal funds from the U.S. Depart-
ment of Education support Alaska Native education through the Alaska Native Edu-
cation Program (ANEP), also known as the Alaska Native Education Equity Act.
These funds, alone, provide critical resources for creative solutions to the problems
of Alaska Native student performance. Funds go to school districts, tribes and tribal
organizations across the state, and to the University of Alaska, to assist with indi-
vidual and systemic change. For example, CITC’s education pipelines through the
Partners for Success program is an innovative and comprehensive program dedi-
cated to growing college and career-ready graduates from kindergarten through
twelfth grade. As is clear from the research, in order for our at-risk students to suc-
ceed, intervention must occur early, both within and outside the classroom, and con-
tinue throughout the school years with both academic and other wrap-around serv-
ices.
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Efforts to reform the existing educational system in Alaska are not working, and
grgduation rates for Alaska Native/American Indian (AN/AI) students are discour-
aging:

e During the 2006-2007 school year, AN/AI students in Anchorage had the lowest

graduation rate of all No Child Left Behind disaggregated subcategories at
42.72 percent.

e In 2007-2008, AN/AI Anchorage students’ graduation rates dropped to 33.26
percent—a decrease of more than 22 percent.

e In 2008-2009, their graduation rate increased again to 48 percent, while the
overall graduation rate for the Anchorage School District reached 70 percent.

e In-migrating students become lost in schools that are often larger than their en-
tire home village.

e Academic success is hampered by a high level of homelessness and family insta-
bility among Alaska Native students, who move to Anchorage from the village
to stay with relatives.

Due to Alaska’s historical idiosyncrasies, for the past 25 years the State of Alaska
has been responsible for Alaska Native education. Given the challenges of teaching
in small, extremely remote villages accessible only by boat or airplane as well as
in the larger communities, Native children have been severely neglected and the re-
sult has been the shocking disparities noted above. Recently, the State has failed
to insure that each school district’s curriculum Is aligned to state standards, as well
as other limitations including inadequate consideration of pre-K and other intensive
early learning initiatives, not addressing the specific strengths and weaknesses of
each chronically underperforming district and a failure to address high teacher
turnover and teacher inexperience.

In short, the lack of active federal oversight, involvement and funding for Alaska
Native education has produced dire results for Alaska Native children and young
adults. Alaska Native students have indeed been left behind by NCLB.

2. Use the Indian Self-Determination and Education Assistance Act
Definition of “Tribe”

The complex array of tribes, tribal organizations and other entities that provide
services to Alaska Native and American Indian people across the country are appro-
priately reflected in the ISDEAA, 25 U.S.C. 450b. Because of the unique Alaska
landscape, federal programming and funding operates via several channels: tribes
at the village and hub level, regional non-profit tribal organizations, and often
through state contracts with tribes or regional tribal organizations. As a result,
tribes and tribal organizations in Alaska have implemented federal Indian programs
for over thirty years. There are over 40 statutes and regulations that use this defini-
tion, and thus ensure that services can be provided to Alaska Native people through
all of the vehicles available, both federally recognized tribes and tribal organizations
such as regional non-profit organizations. For example, CITC supports the rec-
ommendations bring Tribal Education Agencies on a par with state and local edu-
cation agencies, so long as the ISDEAA definition of tribe is applied to the provision.

3. There Is no Need to Expand ANEP to Include School Districts and
Charter Schools, as They Already Receive Funding From the
Department of Education

The Blueprint for Education recommends expanding ANEP eligibility to school
districts and charter schools for the few federal dollars that are expressly directed
Alaska Native student education. As several others have testified, tribal involve-
ment in reaching solutions for Native students is critical to the success of programs
for Native students; therefore, CITC supports continuing to require linking the
funds with required partnerships with tribes and tribal organizations.

4. Academic and Case Management Must Be High Priorities for Native
Education Funding

Combating the disparate achievement of Native students can only be achieved
through both focus on the academic achievement and the case management of at-
tendant issues that face Native students. CITC’s experience has shown that a dif-
ferent pedagogy as well as wrap around services are both key to improving grades
and graduation rates. Most importantly, this intervention needs to start early and
remain consistent throughout the K-12 years. For high school students without sta-
ble home lives, or who are aging out of foster care, attendant case management and
services are essential to success. For this reason, CITC is taking the Partners for
Success program to the next level, planning a stable, dormitory-style program that
will coordinate with its school-within-a-school program at the local high school.
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5. ESEA Should Remove the 5 Percent Cap on Administrative/Indirect
Costs

It is both unrealistic and unhealthy for administrative costs to be limited to 5 per-
cent; well-run programs need adequate resources to maintain, improve and grow.
Tribes and tribal organizations have negotiated indirect rates with their cognizant
federal agency (usually BIA or IHS), and other federal agencies should honor that
administrative rate when contracting for services.

6. ESEA Should Lower the 50 Percent Match Requirement and Allow Non-
Federal Public Funds to Be Used as Match

CITC understands the importance of leveraging dollars and encouraging private
and public support for education nationally. However, otherwise eligible and avail-
able programs are often excluded by the heavy burden of the match requirement,
thus limiting flexibility and lowering local capacity for initiating necessary innova-
tion.

CITC Program Opportunities—Tribal | Public School Partnership

The needs of our Native community grow every day due to the current economy
and the persistent disparity in educational achievement. On behalf of Cook Inlet
Tribal Council and the community we serve, I urge this Committee to expand fund-
ing for Indian education, and in particular the Alaska Native Equity Act, so that
Alaska Native children can experience the quality of education they deserve. For ex-
ample, continuing the ability to leverage funding on innovative demonstration
projects, such as the CITC Partners for Success, is essential to sustaining success
at the local, state and national level. It is of paramount importance that the re-write
of the Elementary and Secondary Education Act maintain and expand the flexibility
and opportunities for these unique tribal, state and federal partnerships that make
possible real change and achievement for Alaska Native students, promoting effec-
tive schools, comprehensive services and family supports. It is now, at this critical
juncture, as Congress sets a new course for American education, that we ensure
that Alaska Native students—who have been left behind for so long—truly have the
opportunity to succeed. We know what needs to be done, and we have proven strate-
gies that require your support. We ask for the partnership and resolve of Congress,
to work with us to close the persistent achievement gap for Alaska Native students,
and allow our young people—our future generation of adults—to fulfill their unlim-
ited potential.
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PREPARED STATEMENT OF THE MONTANA INDIAN EDUCATION ASSOCIATION

The Montana Indian Education Association is organized as a statewide non-profit organization to
represent and advocate for Indian Education. We are in our 29" year of operation in Montana and
thank you for this opportunity to provide testimony on No Child Left Behind.

We believe that American Indian students must have the opportunity to succeed in new economies and
the global market place. This cannot be accomplished without equity in educational achievement for
American Indian students. Education is the “great equalizer” and is a cornerstone for success. When
Indian students succeed in our schools, our tribal communities are strengthened and our respective
states are strengthened. Regardless of who we are or where we come from, we all want our children
to succeed in school and have a better quality of life then we do, but this is not happening for many
American Indian families and American Indian children are being left behind.

We often reflect back on the Meriam Report of 1928 and the Kennedy Subcomittee Report of 1969 in
Indian education issues, but it was interesting to look at a quote of 42 years ago made by President
Johnson in his 1968 Message to the Congress on Goals and Programs for the American Indian:

There are 600,000 Indians in American today....the most siriking fact about the American Indians today
is their tragic plight.... The unemployment rate among Indians is nearly 40%...Fifty percent of Indian
school children, double the national average dropout before completing high school ... Indian literacy
rates are among the lowest in the nation, the rates of sickness and poverty are among the highest. .. No
enlightened Nation, no responsible government, no progressive people can sit idly by and permit this
shocking situation to continue.”

We certainly agreed then in 1968 and we are still facing many of the same challenges 42 years later in
2010. It is time to find solutions!

‘We must remember that 90% of American Indian students in the United States attend Public
Schools and in Montana that percentage is approximately 97%. Therefore, the federal programs
that are made available to public schools in Montana as well as other states, are of utmost importance
to providing quality educational services for American Indian students. Of course, it is important to
include the BIE schools, but the major emphasis in targeting programs to strengthen Indian Education
needs to be public education — this is where the Indian students are.

Also, we must include_all Indian students in our efforts, those that attend schools both on
reservation and off reservation. Urban Indian students face many of the same achievement issues as
those on reservation and a little more than half of Indian students live in urban communities.
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Following are recommendations we would ask your support and advocacy in your work on No Child
Left Behind:

1.

It is important that American Indian students be reflected in the data provided through

ESEA assessment strategies. Indian student achievement was not a priority until the
accountability and disaggregation of data was required under NCLB.

The accountability of NCLB has had many vocal opponents, but this accountability has given
American Indian students visibility in our schools. It has created a new awareness of at risk
students and the achievement gap and some funding has been made available here in Montana
because of the growing concerns for at risk students. We encourage accountability that provides

this continued “visibility” of American Indian student achievement.

Qur state and local educational leadership needs good accurate data to make decisions on funding
and resources. We need to ensure that we have good data to support our work on Indian education
in our respective states, especially in our states that are facing financial reductions. We must be
able to clearly demonstrate that funding is needed for academic support services for Indian
students.

2.

Eliminating the achievement gap between American Indian students and their non-Indian
peers must be a priority. Adequate resources are needed by our schools to insure that
American Indian students are not left behind academically. We recommend a minimum
of $200 per Indian student to go to schools that have a demonstrated achievement gap of
at least 10% between Indian and white students to develop educational services designed
to close the achievement gap for American Indian students.

(Note: The $200.00 comes from Montana's program called Closing the Achievement gap for
American Indian students which is state funded at $200.00 per Indian student in all the state's
public schools).

Estimated costs at $200.00 per Indian student:

644,000 Indian students in public schools x $200............. $1,288,000
48,500 Indian students in BIE schools x $200................. 97,000

Data from Montana as an example of the Gap:

6.2% of Montana’s, population is Indian — (16,502 students - 11.4% of the states K-12
enrollment is Indian)

36 of 37 schools in Montana identified as being in restructuring phase of NCLB, all are schools
with 50-100% American Indian populations.

2007-08 CRT Statewide Proficiency Scores (Grades 3-8 & 10 combined)

Reading Math Science
American Indian student state average 58 36 25
White student state average 84 67 58




71

3. Increasing the high school completion for American Indians must also be a priority. The
current rate of 50%, as reported by Diplomas Count 2009, is unacceptable. We
recommend the inclusion of a new federal grant program for high schools with an
enrollment of at least 25 Indian students in high school that have a documented high
school completion rate of 75% or less for its American Indian students (this completion
rate would be based on a 4-year cohort Freshman —Senior). Included in this program
would be options for schools to include preparation and study for the high school
equivalency as a part of the programs.

We recommend a $20.0 million grant program to fund approximately 100 schools both on
and off reservation, to include a strong assessment component to develop best practices at
the conclusion of a 3-year funding cycle to share. If successful, this funding would be
expanded and best practices could be implemented in other schools utilizing this program
as well as state/local funding. '

The National Indian Education Association is working on a project called “Native High School
Policy Initiative” in collaboration Campaign for High School Equity to strengthen high school
education for native Students. NIEA’s website is www.niea.org

The economic impact of completing high school both for the student and his or her family as
well as for our states and nation is well documented, so allocating adequate resources when a
child is in school, makes sense. It makes sense to support programs that will help students
graduate from high school or to secure their high school equivalency.

The High Cost of High School Dropouts: What the Nation Pays for Inadequate High Schools,
Alliance for Excellent Education, Issues Brief, August 2009

Most high school dropouts see the result of their decision to leave school very clearly in the
slimness of their wallets. The average annual income for a high school dropout in 2005 was
$17,299, compared to $26,933 for a high school graduate, a difference of $9,634.

If the nation’s secondary schools improved sufficiently to graduate all of their students, rather
than the 69% of students who currently graduate annually, the payoff would be significant.

For instance, if the students who dropped out of the Class of 2009 had graduated, the nation’s
economy would have benefited from nearly $335 billion in additional income over the course of
their lifetimes.
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Data: Per Diplomas Count 2009, see Page 28 www.edweek.org/go/dc09, “Graduation in the
United States, Recent Gains at Risk of Eroding:” Graduation Rates for Class of 2006

Armerican Rank of these

Indian States ‘White
US (all) 50.0% (1-highest) 76.1%
Alaska 45.2% 8 72.4%
Arizona 45.6% 7 74.0%
California 49.6% 3 77.1%
Colorado 46.3% 6 80.1%
Hawalii 57.6% 2 59.0%
Maine 40.5% 9 76.1%
Minnesota 39.8% 11 84.2%
Montana 48.3% 5 79.5%
New Mexico 49.5% 4 67.8%
North Dakota 39.9% 10 83.7%
Oklahoma  64.1% 1 73.2%
Oregon 39.1% 12 73.1%
South Dakota 33.5% 14 81.7%
‘Washington 37.9% 13 66.8%
Wyoming 25.8% 15 76.7%

4, Educational instruction should include content about American Indian knowledge/culture.
We would like to offer the model of Indian Education for All that has been developed by the state
of Montana since 2005. There has been a great deal of work done by the state of Montana and
the public schools in Montana to implement what is known as “Indian Education for AIL” We
have constitutional language that other states do not have to support this, but we also have state
statutes, state accreditation standards, and state policy as well as local school policies that could
be used by other states and schools.

With funding provided by the State of Montana since 2005 to both the state educational organization
and to all public schools in Montana, there have been major efforts to integrate into all curricula areas
content knowledge about American Indians and Montana Indians. Cultural programs cannot be “stand
alone” programs in schools as they are often ignored and are sometimes the first to go in times of
budget cuts. With the integration of cultural content throughout the curriculum the instruction is more
likely to be sustained. More information is available at the Office of Public Instruction’s website

Funding could be a combination of both federal and state to help establish similar models throughout
public schools in America. Costs would be less as states could utilize the Montana Model that could
be replicated, which would be a savings.

5. On-going research is needed to support policy decisions by local and state lawmakers on what
is working in terms of closing the achievement gap and increasing the high school graduation
rate for American Indian students in grades K-12. We recommend funding for research on these
issues be made available.

PREPARED STATEMENT OF DR. ROGER BORDEAUX, SUPERINTENDENT, UNITED AUBURN
INDIAN COMMUNITY SCHOOL; EXECUTIVE DIRECTOR, ASSOCIATION OF COMMUNITY
TRIBAL SCHOOLS INC. (ACTS)

Chairman Dorgan, Ranking Member Barrasso, and members of the Senate Indian
Affairs Committee, my name is Dr. Roger Bordeaux; I serve as the Superintendent
of the United Auburn Indian Community School in Auburn, California and the Ex-
ecutive Director of the Association of Community Tribal Schools Inc. (ACTS). I have
been a Superintendent for 20 years and the Executive Director for 23 years.

First I would like to thank the Chair and the Committee for this opportunity to
submit testimony for the record. The tribal school movement started in 1966 with
Rough Rock Demonstration School. Now there are over 28,000 students in tribal ele-
mentary and secondary schools. The schools are in the states of Maine, Florida,
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North Carolina, Mississippi, Louisiana, South Dakota, Minnesota, North Dakota,
Michigan, Iowa, Wisconsin, Kansas, Wyoming, Oklahoma, Montana, California,
Washington, Idaho, Nevada, Arizona, and New Mexico. ACTS represents a signifi-
cant number of the over 124 tribally controlled elementary and secondary schools.
The schools have over 27,000 tribal children enrolled in k—12 programs. ACTS’s mis-
sion is to “assist community tribal schools toward their mission of ensuring that
when students complete their schools they are prepared for lifelong learning and
that these students will strengthen and perpetuate traditional tribal societies.”

However, over the last six years, the budget for the Bureau of Indian Education
has bloated while the appropriations to school based programs have remained rel-
atively stagnant. Since FY 2006, the BIE Education management has grown 288
percent, and no, that is not a type-over. During that time: Tribal Grant Support
Costs grew 4 percent; School Facility Operations, 6 percent; ISEP Formula, 11 per-
cent; Student Transport, 20 percent; and from 2008 School Facility Maintenance,
less than 1 percent. My question would be: where is the money that the BIE is get-
ting going if not to the students and the schools?

This mismanagement of funding illustrates the need for more local and tribal con-
trol that can respond to student and community needs rather than more bureauc-
racy. As part of the House Education and Labor Committee’s request for public com-
ments going into the reauthorization of No Child Left Behind, I have submitted leg-
islative language that will give more control at the local level where it is needed,
which I have passed on to your staff. Also in that language, are changes to the ade-
quate yearly progress (AYP) system for Native American students to reflect the
unique and individual needs of our children. As you are no doubt aware, currently
under the law tribes can already create their own AYP, but it has been documented
by the GAO that the process to do so is unclear and without proper guidelines. Addi-
tionally, in some cases the BIE has worked with states to create standards without
receiving tribal input, and has not followed established guidelines for consulting
with tribes. This has lead to few tribes being able to take advantage of the existing
provisions in NCLB that allow the creation of their own AYP. That so few schools
have the ability to take advantage of this creates a situation where in much of the
country, Native students are participating in schools where their tribal governments
have no say at all.

Finally, starting in 1996 there was a moratorium placed on new schools entering
the Bureau school system or from expanding an already existing program. This was
done at the request of the Bureau so that they could “clear their backlog”. Fourteen
years later, that backlog still exists and schools are handcuffed into existing pro-
grams that don’t reflect the reality of the current situation. The only schools and
programs that have had a chance to enter the system or add ISEP funding in this
time have been schools that have been politically favored by the BIA or BIE, rather
than schools that have an educational need.

I thank you again for this opportunity to submit testimony and I look forward to
working with each of the members of the Committee to find a comprehensive solu-
tion to the needs that face our students. I can tell you with absolute certainty that
no one is willing to work harder for our children’s future than our tribal members
and governments and we look forward to proving this through our actions. Our stu-
dents are among the best and brightest in the country and we all need to make sure
that they have the same opportunities to succeed that the rest of the country has.

Attachments
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PREPARED STATEMENT OF RYAN WILSON, OGLALA LAKOTA; PRESIDENT, NATIONAL
ALLIANCE TO SAVE NATIVE LANGUAGES

Mr. Chairman and Members of the Committee: |1 am Ryan Wilson, an enrolled member of the Oglala Sioux
Tribe and President of the National Alliance to Save Native Languages (NASNL). On behalf of the Alliance, |
would like to thank you for the opportunity to submit written testimony to the Senate Committee on Indian
Affairs on the importance of the Elementary and Secondary Education Act reauthorization. Specifically, | would
like to address the importance of Native languages, culturally based education and their vital importance to
the academic success of Native learners.

About the National Alliance. The National Alliance to Save Native Languages was founded in October of 2006
for the exclusive purpose of promoting the revitalization of Native languages. Creation of the Alliance was
precipitated by broad-based concern in Indian country that the rapid decline in Native language acquisition by
Native children and youth was hurting our Native learners academically, culturally, socially and physically.

The National Alliance to Save Native Languages is a coalition of stakeholders who share a desire to see the
revitalization of Native languages. The Alliance is comprised of tribes, schools, individuals, regional and
national organizations. It is the only National Indian organization dedicated solely to the recovery of Native
languages.

Indian Education. Funding for Indian education and Department of Defense schools is the sole responsibility
of the Federal Government while public education is a combination of state and federal resources. Local
Education Agencies (LEAs} and their surrounding communities have the ability to pass bond initiatives in order
to build or repair local school facilities. Tribal and Bureau of indian Affairs (BIA/BIE schools), on the other
hand, must rely on the federal government to ensure their academic and construction needs are being met.
The extent to which the federal government has assumed this responsibility can be exemplified in the backlog
of construction and repair / renovation needs which exceeds $1 billion. The area of school construction and
repair remains problematic even more troubling is the fact that Native learners continue to rank at, or near,
the bottom of every educational indicator. Both the Department of Interior and the Department of Education
serve as trustees in executing the federal governments trust relationship in Indian Education. Native learners
are the beneficiaries of this trust relationship. By all measurable trust standards the federal government has
failed in its trust duty to Indian education. The reauthorization of the ESEA provides an opportunity to
improve drastically the federal governments investment and coordination of Indian education programs.

Reauthorization of the Elementary and Secondary Education Act The Elementary and Secondary Education
Act (ESEA) of 1965 is due for reauthorization. The Alliance has developed recommendations for consideration
by the authorizing committee(s), the Department of Education and Indian Country. NIEA and NCAI along with
numerous other organizations have adopted in principle the recommendations of the Alliance concerning
Native Language provisions.

Empirical foundations of educational research have traditionally experienced challenges in measuring
cognitive growth in Native learners. Indian educators have long expressed apprehension towards high stakes
testing or singular growth models as well as packaged curriculum.

Several days ago the Institute of Educational Sciences released its Native American data from the National
Assessment of Educational Progress from a 2005-2009 study. The results have sent shock waves throughout
Indian Country. Despite the loadable goals of NCLB, packaged curriculum such as “Reads First” and all of the
punitive sanctions for underperforming schools test scores in math and reading for fourth and eighth grade
students has remained stagnate. The published results also indicated that 43% of eighth grade students had
no plans on attending college and that one in five Native students intended on joining the military. Combined
with epidemic dropout rates and the continued mass graduation of Native learners who do not possess the
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academic skills to compete in mainstream universities the only conclusion any law maker, parent, educator,
tribal leader can make is that No Child Left Behind has completely left Indian students behind. NCLB however
cannot be held singularly culpable, it is symptomatic of a deeper malice within the federal governments’
approach to Indian education. Beneficiaries’ (Native students) of the federal trust responsibility for Indian
education have been subjected to constant policy shifts within each changing administration and Congress.
The cumulative effect has been inconsistent funding, lack of leadership in key positions and incoherent
promulgation of rules, policies and initiatives surrounding Indian education. NCLB itself is antithetical to
President Bush’s Executive Order on Indian Education, the Indian Education Act, PL 638, PL 561, and Pl 297.
The ESEA reauthorization will allow a unique opportunity to address this incongruence and align crucial Indian
education statuettes with the overall ESEA.

Recommendations Surrounding Native Languages in the ESAE Reauthorization
PROPOSED NEW SECTION TO TITLE VI, ESEAFOR EARLY CHILDHOOD EDUCATION (Proposed Part D)

Early Childhood Education, a priority of President Obama, is also a primary focus of the Native American
community. There are two elements in this priority that are of particular interest to Native parents and
educators. The first element has to do with saving and continuing to build the Native language as a way of
strengthening a person’s cultural identity {as part of a strategy to help foster general well-being of Native
students) and second, to use the development of languages (both indigenous and English) as a way of
improving the academic the academic achievement levels of Native American students (Demmert & Towner
2003). There is a third element that should foster a large base of U.S. support, saving the indigenous
languages of the Americas (found in no other part of the world} as a national treasure.

We propose a new section to the Indian Education Act known as Title VII of the ESEA that would establish a
Part D for funding for early childhood education programs for American Indians, Alaska Natives and Native
Hawaiians. A formula grant that allowed $5,000 per student, for students in existing early childhood
educational programs and communities that want to launch programs that focus on a tribe’s or Native
community’s indigenous language in the context of a culturally —based learning environment. The focus on
indigenous language development, improved academic performance, social & cultural development, and
general well-being of young Native children (Demmert &Towner, 2003).

Current legislation supporting the development of indigenous languages used by American Indians, Native
Alaskans, and Hawaiian Natives are short-term opportunities usually limited from 1 to 3 years duration
(Demmert, 2008). Once a project is terminated under current legislation it becomes a difficult task to find
alternative funding to continue such programs. A formula grant program for Native American pre-schools
(early childhood education programs) that focused on language development and that strengthened cultural
and other social, spiritual, cultural, and physical environments would set the stage for changing the current
status of Native students as having the worst statistics on education {DeVoe, Darling-Churchill, et al., 2008)
and health (DHHS, 2003; UIHI, 2008; Naimi, et al.,, 2008) related information to higher levels of academic
accomplishments and general well-being. Current legislation for planning, development, and implementation
of language and culturally-based early childhood education programs could continue to fund start-up
programs for planning and development. Once these projects had established themselves they could qualify
for and be funded under the proposed new Part D to the Current Title VIl of the No Child Left Behind Act.

Native Languages and Culturally Based Education

The Alliance is enthusiastically supportive of the Administrations commitment in the ESEA Blue Print for
Immersion schools and Native Language instruction. We are equally impressed with the following comments
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recently offered by Department of Education General Counse] Charlie Rose “ Native American Language and
Cultural preservation has to be a priority in the ESEA reauthorization”. Here are some of our
recommendations for making real the promise of Native language use in Indian education.

The ESEA should reflect the policy mandates of the Native American Languages Act (NALA), which
encourages Native language as a medium of instruction to increase overall Native student achievement.

e Authorize a formula grant program in Title VII to support imumersion schools, including tribally
operated, private, and Bureau funded schools. Approximately 5 million annually should be appropriated
for formula grants to existing immersion schools that operate through traditional and non traditional
school systems. This would include public, private, Bureau funded, charter, non-profit, tribally operated
and other tribally supported school systems.

e Establish a Part D in Title VII that authorizes early childhood immersion infant-kindergarten learning
centers.

¢ Support as Pilot Projects Immersion school initiatives in Bureau funded school systems. These are
either full school initiatives or schools within schools that are advancing immersion efforts. The
Alliance has identified 7 Bureau funded sites that are either immersion schools now or are attempting to
beconte immersjon schools. Public Law 65-95 the Snyder Act of 1921, Public Law 93-638 Indian Self
Determination and Education Assistance Act, Public Law 95-561 Education Amendments Act of 1978
and Public Law 100-297 Tribally Controlled Schools Act of 1988 give tribes and Indian school boards
broad discretion in developing heritage language instruction opportunities. NCLB has had a corrosive
effect on these laws and the application of meaningful tribal control of Indian education.

e Title III amendments should include provisions and funding to support Native language instruction and
remove barriers to full fledged instruction in Native languages. Should also acknowledge that most
Native learners enter school with limited English proficiency even if they are English only speakers.

e Title I should (1) include schools using a Native language as the medium of instruction parallel to those
of Puerto Rico; (2) Allow for alternative measurenient assessments, AYP standards, and teacher
qualifications relative to the teaching of Native American students based in unique linguistic, cultural,
and political status considerations. Include federal assistance and recognition of meeting tribal AYP
standards as an alternative to meeting state AYP standards for schools enrolling Native American
students. J; (3) allow Native languages teachers to achieve “highly qualified teacher” status (Sec. 1119);
(4) accommodate limited Native language proficient students in Native language medium schools (Sec.
1111)) parallel to LEP accommodations.

e Restore Culturally Based Education Technical Assistance and Resource Centers, technical assistance
centers that would provide regional support of Title VII programs, advance Culturally Based Education
best practices, and promote teaching strategies that integrate Native traditional and cultural concepts into
curricula.

® Establish support for Tribal Colleges and Universities & Hawaiian Language College, School of Hawaiian
Knowledge, and other parallel Native American institutions of higher learning to develop Native American
language resources and skills for the family and community members that allows further support to the learning
and using Native American languages in local schools paralle! to the support for district language needs of young
immigrant school community members.
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Appendix

A Review of the Research Literature Prepared by the Late Dr. William Demmert

More recently the U.S. Accounting Office (GAO) and the U.S. Department of Education have released a
number of reports that show Native American students are not doing as well as other students academically in
most, if not all, academic subject areas (GAO, 2001; Rampey & Taslima, 2006). Information on Native
students leaving school early shows a high number of drop-outs with a 50 percent graduation rate in 2003-2004.
Further, only 13.3 percent of Native Americans have an undergraduate college degree compared to a national
average of 24.4 percent (DeVoe, Darling-Churchill, & Snyder, 2008). These statistics are presented to
emphasize that the current systems of Federal and State schools serving Native American students have not
developed programs that meet the current or future needs of the Native American communities they serve
(Tharp, 2006).

It will be about 28 years this coming June, 2009 that the Indian Education Act of 1972 (now Title VII of NCLB)
was passed and just over 17 years since the Indian Nations At Risk report was released. In reviewing these, as
well as earlier reports, we find a change in focus with the addition of indigenous language and culturally-based
education as a growing priority among many Tribal and Native American community groups.' The discussion
has changed from “Indian control of budgets and programs” to improved academic performance and the
general well-being of Native American students through indigenous language learning and a culturally-based
education curriculum.® Ina comprehensive review of the research literature regarding the education of Native
American students (Demmert, 2001; Demmert & Towner, 2003), and additional reviews of the literature
concerning influences of culture (Bruner, 1966; Gardner, 1995; Vygotsky, 1944), cognitive development
{(Mechelli, 2004; Pugh et al., 2006); and the practical experiences of a number of schools that have a record of
success (Yap, 2005) we have developed a better understanding of the connections between cognitive
development (including language), cultural influences, practical experiences, the environments in which a
person grows and develops, to a student’s academic skills, and general well being (Demmert, 2005).

The most recent information from the U.S. Department of Education obtained from the Early Childhood
Longitudinal Study tells us that young Native American children are as physically and cognitively well-
developed as all other children. The report also tells us that by age two vocabulary and language skills tend to
be lower than other children and that by age four their ability to recognize letters by their shapes or sounds, and
their ability to properly identify numbers and shapes are significantly below other children (DeVoe, Darling-
Churchill, & Snyder, 2008).

According to findings fron: the National Institute of Child Health and Human Development (NICHD, 2004),
two of the most accurate predictors of a young person’s ability to succeed in school are reading readiness

! See Attachment I for the original Joint Policy Statement signed by a consortium of Indian and other Native American organizations regarding the
establishment of a national priority for the develop and use of indj 1 and the creation of schools that included a “culturatly-
based” education curriculum.

? This is based on the major foeus of discussions among Native Amcrican educators in the late 1960’s and 1970s, my personal experiences as a

teacher, school administrator, and my experiences in the U.S. Senate while working on the of the Indian Education Act of 1972 (P..L.
92-318).
* See Attachment I1, the NIEA platform for the Obama inistration and the policy regarding Native language and culturally-based

education programs of all of the National Native education organizations.
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(phonemic awareness, vocabulary, alphabet naming, and listening comprehension) and the two dimensions of a
youngster’s social behavior:*

1. Interpersonal skills (the quality of social relationships with peers), and
2. Work-related social skills (a child’s degree of independence, responsibility, and self-control) at 54 month:
of age (5 % years of age). .

The NICHHD report identifies three environmental influences linked to levels of academic performance among
young children. These influences include the following:

1. High quality parenting: the degree to which a youngster is provided with an enriched warm and responsive
learning environment (which includes appropriate control and discipline over children, each closely
associated with both higher first grade reading and mathematics skills).

2. High quality child-care environments: stimulating activity and nurturing as reflected in high quality
parenting.

3. High quality first-grade classrooms: with a focus on literacy instruction, evaluative feedback, instructional
conversation, and encouraging child responsibilities.

From the research information provided above we can be fairly confident that early learning environments, the
development of language skills as well as age appropriate social skills and behavior, are necessary requisites for
young children if they are to do well academically in formal school settings. In addition, the limited but
growing research data base mentioned earlier on culturally-based education; and additional information on
kinesthetic activity; on environmental influences and understanding and supporting the cultural make-up of
children, tells us that these are all critical factors influencing the development and motivation of young children;
that all of these factors influence a person’s future academic, cognitive, and general development. Finally,
academic progress of students must be monitored with assessment tools that are linguistically and culturally
appropriate and can be developed in the various Indigenous languages for locally developed learing priorities.’

4 We have found this to be consistent with our own practical experiences in working with Native students when developing their indigenous language
skills.

* The devel of curri based i tools, in the language of instruction have been developed for Hawaiian, Yupik, Navajo,
and Qjibwe languages and meet high levels of validity and reliability, These projects have formed a rescarch partnership with Professor Deminert of
Western Weshi University; the Regional ion Laboratory; the Center for Research on Education Diversity, and Excellence;

the Haskins Institute; and the Kamehamcha Schools.
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Attachment I: Joint Policy Statement

April 24, 2008
To Whom It May Concern:

The National Indian Education Association (NIEA), the National Indian School Board Association (NISBA), the
Native Hawaiian Education Council (NHEC), the Alaska Federation of Natives (AFN), the Tribal Education
Departments National Assembly (TEDNA), and the American Indian Higher Education Consortium (AIHEC),
herein referred to as the Consortium of Native Organizations (or Consortium), believe that in order to honor
and maintain Native America’s unique heritage, promote cognitive development, maintain and develop
mature healthy young men and women, the role of cultural influences on learning and general well-being,
must be recognized and accommodated.

The Consortium of Native Organizations’ decision to present a joint policy regarding indigenous languages and
culturally-based education programs for American Indian, Alaska Native and Native Hawaiian students is based
on the two following principles: the social, cultural, psychological, and intellectual well being of Native
children will be enhanced by these programs; and indigenous languages and cultures are unique to the
Americas and Hawaii and are an important part of our country's national identity. The following statement
explains the rationale behind the Consortium position: ’

“Issues of culture, language, cognition, community, and socialization are central to learning: primary
socialization of infants and young children (as well as alf later socialization into new communities of practice) is
accomplished through joint, meaningful activity with guidance by more accomplished participants, principally
through language exchanges or other semiotic processes. Language vocabularies and routines acquired by
learners through these processes are the elements that account for community, linguistic, and cultural
continuity, and are the primary cognitive tools for individual and group problem solving and adaptations (e.g.,
culturally-based secondary socialization processes like schooling can be facilitated by activating the learners’
cognitive and linguistic tools laid down by community socialization). Primary to this understanding is that
activity (primarily joint activity) is the setting in which language and cognition are developed, and that patterns
of activity have a cultural basis,”®

The Consortium of Native Organizations position that language and culture play a significant role in influencing
academic performance and general well-being of Native peoples was first reflected in the Meriam Report of
1928 and reinforced in each of the following: (1) the U.S. Senate Report, Indian Education: A National Tragedy,
A National Challenge (1969); (2) the Indian Education Act of 1972 (Title VII, NCLB); (3) in the Indian Nations At

© For a more comprehensive explanation of this theory see Demmert & Towner {2003}. A review of the research literature on the
influences of culturally based education on the academic performance of native american students, Northwest Regional Educational
Laboratory, Portland Oregon.
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Risk Reporf (1991); (4) in the White House Conference on Indian Education {1992); (5) in Federal policy through
the Native American Languages Act (1990); and (6) through two Presidential Executive Orders {Clinton, 1998
and Bush, 2004). This Consortium policy statement has also been reinforced legislatively and is currently
promoted by policy in the states such as Hawaii, Minnesota, Montana, Washington, South Dakota, and New
Mexico.

This broad based federal and limited state support, for both policy and programs, must be carried out and
implemented by all federally supported schools serving indian and Native communities, as well as by all State
Public Schools serving American Indian, Alaska Native and Native Hawaiian students seeking the benefits of
indigenous language development and culturally based education. Our interests in achieving high levels of
academic performance require this support, and the requirements of a multi-cultural and multi-lingual world
demand it. As the Original Peoples of the Americas and Hawaiian Islands, we are firm in our position that this
policy be honored and implemented in all schools serving Native students where the students and parents
request such programs,

We firmly believe that as the first and original peoples of these lands and the United States, we have a
birthright for continued use and development of our various indigenous languages, cultures, and mores for
our general well-being and identity as American Indian, Alaska Native and Native Hawaiian. In addition, we
believe that there are significant cognitive, psychological, and academic benefits represented in this
Consortium of Native Organizations priority.

Via QW Carmen Cornelius Taylor, Executive Director.

Namaka Rawlins, Chair National Indian School Board Association {NISBA}

Native Hawaiian Education Council (NHEC) WZ%
Ea O %«4\_. Gerald E. Gipp Ph.D., Executive Director

Willard Sakiestewa Gilbert, Ed.D., President American Indian Higher Education Consortium (AIHEC)
National Indian Education Association (NIEA) Q_" 5, St

Julia Kitka, President

aska Federation of Natives, Inc. (AFN
NNV S e
Chonerty, Vo B

Christy Van Buren, President Tribal Education

Departments National Assembly (TEDNA)



85

PREPARED STATEMENT OF DR. SANDRA FOX, OGLALA LAKOTA

I have been a critic of the Bureau of Indian Education’s use of the Reading First direct instruction
approach for reading. | am one of few American Indians with a doctorate in curriculum and instruction
with an emphasis in the teaching of reading. | was glad to hear Senator Dorgan say that One-Size-Fits-All
programs don’t work and to hear Senator Tester say that the NCLB approach did not teach children to
think. I begin my comments with a review of Reading First at the national level.

READING FIRST AT THE NATIONAL LEVEL

Reading First is a federal education program in the United States mandated under the No Child Left
Behind Act and administered by the federal Department of Education. The program requires that
schools funded by Reading First use “scientifically-based” reading instruction. In September 2006, an
internal review by the Department of Education’s Office of Inspector General found the Reading First
program exhibited conflicts of interest in that some of the consultants hired by the Department of
Education to train teachers and state department of education personnel also were coauthors of certain
reading programs. The review also suggested the department repeatedly tried to dictate which
curriculum schools must use. The U.S. Department of Education reacted to reports that some states
believed that they should purchase certain reading programs with federal Reading First funds by
publishing a statement for states that this was not the case and was not a requirement for federal
funding. Still, the perception remained. A large-scale nationwide study of the program released in
2008 found that it does not improve students’ reading comprehension, aithough it did improve
decoding skills in some states. — Wikipedia

Bush’s Billion-Dollar a Year Reading Program Beset by Favoritism, Mismanagement by Ben Feller, AP,
Sept. 23, 2006

Study Questions ‘No Child’Act’s Reading Plan by Maria Gold, Washington Post, May 2, 2008

Reading First Doesn’t Help Pupils ‘Get It’ by Kathleen Kennedy Manzo, Education Week, May 7, 2008

An investigation, conducted by the Department of Education’s Inspector General, found that the
Department of Education made states’ funding under the federal Reading First program contingent on
their using a reading curriculum developed by McGraw-Hill, Inc. or one from a short list of commercial
reading programs. The report concluded that the Department of Education had stacked peer review
panels, ignored federal statutes, and manipulated state and local reading curriculum selection
procedures to steer grants to its favored vendors. Federal officials and contracts did not guard against
conflicts of interest, Culture of Corruption Once Again, Bush Administration Puts Cronies Ahead of
Taxpayers and Schoolchildren — Press Release, 2006

The Education Issue by Michael Grunwald, Washington Post, October 1, 2006

Five Years later, an accumulating mound of evidence from reports, interviews and program documents
suggests that Reading First has had little to do with science or rigor. Instead, the billions have gone to
what is effectively a pilot project for untested programs with friends in high places. Department officials
and a small group of influential contractors have strong-armed states and local districts into adopting a
small group of unproved textbooks and reading programs with almost no peer-reviewed research
behind them.
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The Promise and Perils of Federal Leadership by Shepard Barbash, Education Next, June 1, 2008

Not only does the law require that districts use curricula that rely on “scientifically-based reading
research,” it further instructs the Department of Education to assist and hold states accountable in
meeting this rigorous requirement. But it leaves in place older language that prohibits the department
from endorsing programs or dictating local decisions about curricula.

Press Release Examples of Waste: An Obama administration will eliminate wasteful programs, such as:
e Eliminating “Reading First,” originally a $1 billion-a-year reading program that doesn’t have
much impact on the reading skills of the young students it’s supposed to help

READING FIRST IN THE BIE

Even though it has been deemed ineffective and there are no more Reading First funds, the BIE uses
other funding to continue the program and calls it BIE Reads and also utilizes it as the BIiE’s Title | System
of Support to schools.

The BIE makes schools choose from a short list of programs including the McGraw-Hill materials. All of
the programs on the list follow a content-centered, direct instruction, one-size-fits-all approach based
on a deficit view of children of different cultural backgrounds.

Schools that do not choose to utilize one of the mandated programs do not receive funding or system of
support services. A school that requested funding to utilize another approach was told to become a
charter school if they weren’t going to go along with the program. The BIE schools are also given a list of
approved vendors/trainers (those that promote the philosophy of Reading First) that they are to choose
from. :

The BIE’s director of the Reading First program was found to be a member of a national Reading First
organization. When this was found, it was reported that she was removed from being the Contracting
Officer’s Representative or Contracting Officer’s Technical Representative (COR/COTR) for RF contracts.

She was allowed to be the COR/COTR for the contracts again and just recently it was reported that her
contracts and selection of vendors were found to be in violation of contracting regulations. She has
been removed from heing the COR/COTR again. Vendors attended a training session in Portland even
though they knew their contracts had been terminated and they were promised that they would be paid
anyway. The contractors and participants were sent home and funds were wasted. In recent years
officials in BIA/BIE were fired or downgraded for doing less than this, but nothing has happened to her.

Certain vendors get the contracts year after year and when some Indian vendors applied, the RFP’s were
canceled or moved from the announcement sites. At least one of the vendors was reported to be both a
trainer and evaluator of the BIE’s Reading First program. Special education teachers in BIE schools
report that they are not following IEPs because students are required to be in Reading First programs
whether or not they would be prescribed for students in their IEPs.

The director of the BIE’s Reading First program was preselected when she was hired to work at the
Albuguerque office. The requirements for the job were written so that only she would qualify to keep
an Indian candidate from getting the job.
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If No Child Left Behind requires schools to utilize scientifically-research based programs, why doesn’t the
BIE adhere to the findings of the Department of Education’s own study on Reading First which found it
to be ineffective especially in regard to comprehension?

If the Department of Education has issued a statement that schools do not have to adhere to the use of
certain programs and also regarding the fact that Reading First no longer exists, how can the BIE
continue to require the use of certain programs and vendors?

The forcing of BIE schools to use certain programs is in opposition to federal law applying to ali schools
and in opposition to Tribal Self-Determination and the provisions of 100-297. Giving schools a choice
from a list of programs that follow only one approach is not giving them a choice. The fact that Reading
First is the BIE’s system of support to schools and has never been consulted on with tribes and schools is
also against law and policy. The Code of Federal Regulations states:
In carrying out its Education mission, the Assistant Secretary for Indian Affairs through the
Director shall:
Assure that no new policy shall be established nor any existing policy changed or modified
without consultation with affected Tribes.
Be guided in policy formulation and funding priorities, including the proposing and awarding of
contracts and grants, by periodic and systematic consultation with governing bodies of Tribes.
Ensure that Indian Tribes fully exercise self-determination and controf in planning, priority-
setting, development, management, operation, staffing and evaluation in all aspects of the
education process.
Provide for a comprehensive multicultural and multilingual educational program including the
production and use of instructional materials, culturally appropriate methodologies and
teaching and learning strategies that will reinforce, preserve and maintain Indian languages,
cultures and histories.

The acting BIE director supported Reading First because it produces gains on test scores for decoding,
but the gains are not lasting. In general, students who make these short-term gains do not go on to
become good readers. The BIA used this same approach in the 1970s. Reading is not just sounding out
words. Reading First is based on the lowest form of learning - memorizing. Students are deprived of
higher order skills such as comprehension and critical thinking which should start in the early years.

Under the Obama administration, information about new programs is emerging. In the Race to the Top
information, the criteria include an emphasis on problem solving and critical thinking. This is opposite of
Reading First practices. Why is the BIE promoting RF when the new administration is promoting
something that is opposite of it and also happens to be in line with the research on teaching Indian
children to read?

Further, the approach utilized by Reading First was developed in the 1970’s as a way to teach minority
children who were considered not as intelligent as white students. Haven’t we learned more about
teaching children to read since then, and why would Indian people want Indian students to be subjected
to being taught as if they are animals with the snapping of fingers and responses required?

Some teachers in BIE schools are reported to like the RF program. Using it takes the responsibility off of
them, they don’t have to plan lessons because they just follow a script, and students learn to sound out
words. BIE believes that teachers in their schools can’t teach, thus the scripts. But think of what good
training could have been provided to them with all the money used for RF.
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Furthermore, it has been reported that teachers have been told by the non-Indian trainers that it is
because of their cultural and language backgrounds that Indian children have a hard time learning to
read and thus need special education approaches. How can this be tolerated in the Bureau of Indian
Education? No wonder there is [ittle attention being given to providing culturally relevant instruction.

And why is the BIE promoting one approach in the early grades that is of the exact opposite philosophy
of the exemplary early childhood FACE program? And schools must have real choice in the matter.

An article entitled The Promise and Perils of Federal Leadership writing about the BIE included the

following:
{Lynn Ann) Barbero has two advantages. First, while state laws often prohibit SEAs from
encroaching on district autonomy, because Barbero’s office in effect is a district, she has been
able to intervene directly in schools where the core curriculum was not working.The new
director of BIE, Kevin Skenandore, has decided to use $2.3 million from a congressional
Education-enhancement appropriation to expand Reading First to alt Bureau schools serving K-3
students.

An article about Reading First entitled Complaints filed against BIE Handling of Reading First stated:
Two Native American education consultants have complained to federat investigators that the
Bureau of Indian Affairs failed to follow “Indian preference” guidelines in federal Reading First
contracts and that non-Native American consultants and those with little experience working in
BIA schools earned the lion’s share of the contracts for working with participating schools.
Under the federal Indian Self-Determination and Education Assistance Act, contracts or
subcontracts with American Indian organizations or others that benefit Indians require “that, to
the greatest extent feasible, preference and opportunities for training and employment in
connection with the administration of such contracts” be given to Indian organizations and
Indian-owned businesses. The requirement applies to many BIA programs, but it was not
included in the request for proposals for Reading First. Contractors applying for grant money,
however, are required to hire Native American subcontractors whenever possible. Several
unsuccessful attempts have been made in legislative proposals in Congress and in court cases to
suspend the requirement in the past few years, and observers say the BIA has tried to limit a
Native American set-aside in contracting. The Native American vendors who filed the complaint
received only minimal work.

An article on Reading First and Indian students by Dr. Jon Reyhner and Denny Hurtado states:
NCLB has been especially detrimental to Indian students with regard to its Reading First
provisions. The report of the National Reading Panel, on which Reading First was based, did not
take into account the specific research on teaching Indian children to read. Indian students are
being asked to pronounce lists of words (and nonsense words) from reading programs that
include many words that have no meaning for them. The research on teaching Indian children
to read stresses that students must have a student-centered, meaning-based approach that
teaches them to read using words in context-words that they know and care about first.
The What Works Clearinghouse, responsible for determining what programs are “scientifically
research-based,” listed 129 programs that lacked scientific evidence to support their efficacy,
including Direct instruction/DISTAR and Direct Instruction/SRA. Furthermore, of the six
programs that the Bureau of Indian Affairs’ Office of indian Education Programs listed on their
Web site as meeting Reading First Grant criteria, only Success for All was listed as meeting any
of the What Works Clearinghouse’s criteria for being scientifically research based.

An article on culturally responsive teaching by Bryan Brayboy states:
The pervasive introduction of Reading First in schools serving Indigenous youth also brought a
significant reduction in culturally responsive schooling for them. In other words, students’
scores appear to not be rising and they are being deprived of access to their home language and
culture in schools. This is a “double whammy” against them.
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PREPARED STATEMENT OF THE WASHINGTON STATE TRIBAL LEADER’S CONGRESS ON
EDpucATION

Thank you for holding an Indian Education hearing on the reauthorization of the
Elementary and Secondary Education Act. It is so important because the system has
failed our children and it is time to turn things around. We are grateful that you have
kept the hearing open and that we have this opportunity to submit testimony.

The Tribal leaders of Washington State agree in principle with most of the
recommendations submitted by the NCAI/NIEA entitled, “National Tribal Priorities for
Indian Education.” The Tribal Leader’s Congress on Education met in Tulalip in May and
recommended adding the following regional clarification to their recommendations:

Strengthen Tribal Control in Education

e We support all efforts to strengthen Tribal Control in Education including the
empowerment of Tribal Education Agencies.

e We support mandatory negotiation between States and Tribes to transfer
funding, data and programs. For example, Tribes should have the opportunity to
develop the plans for school improvement grants.

e There needs to be disaggregated data to reflect the challenges our students face,
including:

e Gifted student data
e Discipline and behavior issues such as suspensions, etc.

e Aprocess is needed to determine Tribal best practices at the local level to allow
for effective programs in schools with Native American students.

e Funding for technical assistance for teacher training in Tribal history and culture,
etc. on a regional basis must be included. For example, Washington State could
have six regions: Peninsula, North Puget Sound, South Puget Sound, Spokane,
Yakima Valley, and Central Washington.

e Parent and family engagement is essential for Native American student
achievement. Department of Education must fund Tribes to provide culturally-
relevant out of school programs. The definition of parent must be defined
within the cultural context of the Tribal community; e.g. grandparents are raising
grandchildren.
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Invest in Cultural and Language Revitalization

e We support the use of culturally based education and request more federal
funding for the development of curriculum, standards and assessments and for
language revitalization efforts. In the Pacific NW Tribes have initiated the
following promising programs and could benefit from Federal Funding;

o Marysville Tulalip Campus for Education and Dynamic Arts {Tulalip, WA~

The Tulalip Tribes)

Totem Way (Totem Middle School, Marysville, WA — The Tulalip Tribes)

Woifte Elementary (Kingston, WA — Port Gamble 5'Klallam)

Toppenish School District {Toppenish, WA — Yakama Nation)

Port Angeles School District (Port Angeles, WA —Lower Elwha Kiallam

Tribe)

Sovereignty Curriculum (Office of the Superintendent of Public

Instruction — WA Tribes)

o Suguamish Tribal Early College High School (Suguamish, WA — Suguamish
Tribe)
¢ Tribes have the following fears regarding assessment:
o They narrow curriculum
o They don’t measure multiple ways of knowing
o They are standardized and force assimilation
e Assessment should be:
o You don't fail; it just shows you have more work to do.
o Based on needs relevant to Tribal communities; e.g. demonstrate ability
to work on a team, complete projects as a team member, respect elders
o To assess the system and not penalize the student
« Tribal governments must be given the authority to create Tribal Charter Schools.
* We DO NOT support the implementation of Common Core Standards,

O 0 O 0

[e]

Thank you again for your interest in our recommendations for this important
reauthorization. We look forward to the opportunity to review and comment on the
legislation as drafts become available,

In Unity,

Leonard Forsman, Chairman Suguamish Tribe

&Q//"’“ ?7/* .by K?“

Bernie Thomas, Councilman Lummi Nation
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Consultation on Reauthorization of ESEA
Anchorage, Alaska
April 16, 2010

Testimony submitted by The Tulalip Tribes of Washington State

Thank you for the opportunity to share with you thoughts from The Tulalip Tribes on your proposed blue
print for the reauthorization of the Elementary and Secondary Education Act. My name is Mel Sheldon and i
am a member of The Tulalip Tribes in Washington State. | currently serve as the Chairman of our Board of
Directors, | have been a board member for 11 years, | hold a B.A. in Political Science from the University of
Washington. | am also a Viet Nam veteran and have worked as a commercial fisherman in Puget Sound and
Bristol Bay, Alaska.

The Tulalip Tribes are located about 30 miles North of Seattle Washington on the Puget Sound. The
reservation includes 22,000 acres rich with natural resources. There are close to 4,000 Tribal members with
over 1,600 under the age of 18. Historically, our Tribal people have suffered many injustices: extreme
poverty due to fack of employment; lack of high quality education service availability on reservations; racism;
intergenerational trauma from the impact of the boarding school era on families, parenting models, and
culture and language repression.

Beginning with the Meriam Report of 1928, five studies have reached the same conclusions regarding Indian
Education. There is/are a lack of parenting skills, low academic achievement, a lack of high expectations, a
lack of attendance, behavioral issues, and a lack of culturally relevant curriculum, to name a few. Most
recently President Clinton added to this list low math skills and little availability to technology. These same
challenges face Tulalip Education today.

Tulalip Tribal members receive their education through the Marysville School District and most are able to
attend elementary and high school on the reservation. Three public schools and one public school program
serve primarily Native students: Tulalip Elementary, Quil Ceda Elementary, Heritage High School and Home
School Partnership 9-12. Totem Middie School is located off the reservation but serves the majority of Tribal
members.

The Marysville school district feels the impact of low education, single parent families, poverty and
language/culture needs as the numbers of students struggling to meet state standards increases and the
numbers of students graduating from high school decreases. They also feel the impact through the
attendance and behavior of many students who are ill prepared for success in school because their famifies
had little success in school and are unsure of how to support their students’ success.
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Partnerships between The Tulalip Tribes and the Marysville School District

Youth Services/Education and Activities Department

The Tulalip Tribes has worked closely with the Marysville School District in providing education to Tribal
children for the past several years. Although long before the relationship took seed, we had developed a
comprehensive reservation based program for our Tribal members from Birth to adult. The Youth
Services/Education Department provides support, services and positive activities to all Tulalip Tribal youth
and other Native American students who reside on the Tulalip reservations, students who are placed in foster
homes residing off the reservation and students who attend school within the Maryville School District and
their families. Our program goals are to improve school performance and attendance, promote healthy
habits, create empowerment, offer prevention alternatives and positive activities and promote student
participation.

One of the programs under Tulalip Education is the Advocate Program. This program coordinates community
education for prevention and wellness of youth by supporting students and families in school and beyond the
classroom. They partner with parents, are a persistent presence in the school, help students'and parents
navigate the bureaucracy of education, build strong relationships with the school district, and track student
progress in academics and social-emotional well-being.

Last year we served more than 1000 Native students with six advocates. This isnt enough. We need to
broaden the advocate program to include not only more advocates but also incentive programs: attendance,
behavior, leadership, academics, community involvement, and language and cufture. Our goal is to expand
the program using a case management approach to the whole child in order to overcome the mismatch
between institutions and student needs to provide the continuity of services so critical for struggling youth,

Turning Struggling Schools Around

This year we are working closely with the Marysville School District on a School Improvement Grant because
two of our schools - Tulalip Elementary and Totem Middle - have been identified as Tier | and Tier Il schools
respectively. The district has chosen to implement the transformation model. We are excited about the
possibility of bringing over 2 million much-needed dollars into our schools. In our grant we wanted to do
many of the things the education reports are discussing, but there are no systems in place to do them. There
is a misunderstanding of equity and equality. School boards think in terms of equality rather than equity.
They distribute funds equally rather than putting extra resources towards supports for struggling students.

We are resigned to having to lengthen the school day, but we have discussed that we cannot simply do more
of the same thing with that time. Working with the district to change the culture in our struggling schools has
already begun to show in academic achievement. [t is has been important to work closely with the district on
the grant. However, we would have liked to have restarted the schools with Charter Schools under Tribal
control. There is no State law allowing for this, so we continue to work with the district and hope that our
input will make a difference.
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Recommendations to the Reauthorization of the Elementary and Secondary Education Act

Trust Responsibility

Education is a trust responsibility between The US government and Indian Tribes. However, trust
responsibility in education for Native American students in public schools has never been fulfilled. Every
report on Indian Education since the Meriam Report of 1928 has concluded that needs of Indian children in
education are not being met. | want to emphasize trust responsibility as one of the most important concepts
to include in the reauthorization of ESEA.

The United States Constitution does not authorize Congress to provide for education, leaving much of the
legal control of public education with the States. The role of States in upholding trust responsibility must be
defined in the reauthorization of the Elementary and Secondary Education Act because a majority of Indian
youth attend public school. In fact, all Tulalip Tribal members attend public school.

In order to share responsibility in meeting the educational needs of their youth, Tribes must be fiscally
empowered. Tribal Governments must be given full opportunity to apply for discretionary grants in all areas
of education. Tribal Governments should have full authority to create Tribal Charter schools in School
Restart. Finally Tribal Governments should have the support to work in collaboration with districts to build
innovative school models.

Accountability

The theme of accountability threads its way throughout the blueprint for reform. The needs for States to use
comparable assessments which measure similar standards as well as for children to have easy transitions to
new schools underscore the importance of accountability.

How can we meet the needs of states, districts and transferring students without excluding the needs of
Native American students? My native language, Lushootseed, is dangerously close to dying. Our Tribal youth
don’t know where they come from. Our Tribal enterprises have very few high school graduates to hire.

We worry that the movement towards national standardization is going to further narrow curriculum. When
reading, math and science content is standardized and assessed then used for accountability and withholding
of funds, those become the focus of the curriculum to the exclusion of other important subjects. Moreover,
the common standards are not responsive to diverse cultural perspectives.

The Tulalip Tribes wants to work with you to re-examine this approach to accountability so that the Goals of
the Tulalip Tribes can be met while providing support for States, Districts and transferring students.

Research and Data

Another theme which permeates the Blueprint is that of using data to guide instruction, evaluate teachers
and choose best practices. | cannot agree more that decisions in education should be based on evidence and
that research and data give us valuable information. Yet, what do you do when there is no or little research
on Indian children? There are large data gaps on indian students because the numbers are often hidden to
protect individuals. There are large research gaps on best practices. We have to relook at our approach to
data and research so that our students and their needs are not excluded in the decisions which impact their
lives.
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Specific Recommendations to Blueprint for Reform

College and career ready students

* Rigorous standards

(o]

Common standards for English and Math developed by States and linked to college curriculum
are NOT culturally inclusive and diminish culturally focused education and language revitalization
efforts. One size does NOT fit all.

As we saw in No Child Left Behind, assessments linked to common standards for accountability
narrow curriculum and promote teaching to the test, among other questionable educational
practices. National standards will be no different, if not worse, than the State required
standards were.

We don’t need new standards. We need different teaching methodologies and relevant
curriculum. Our students would benefit from a set of RELEVANT CORE STANDARDS interwoven
through a large variety of culturally and linguistically responsive content.

Our world is changing rapidly and the knowledge students need to be successful is constantly
expanding. It is more important for students to become lifelong learners and be open to new
ideas and diverse perspectives than for them to be fed a rigid, inflexible, standardized
curriculum.

Our students need to learn where they come from. Tribal history is crucial and should be part of
Core Curriculum.

* Rigorous and Fair Accountability and Support at Every Level

(o]

(o]

The approach to data in this section is a vast improvement over the current ESEA approach. The
inclusion of graduation rates, information on school climate and college remediation moves
accountability to a new level.

In “From Where the Sun Rises” a 2008 report on Indian Education in Washington State, the
researchers find that there are large data gaps for the Native American population. Out of 81
districts in Washington State, the researchers received data from 47-60 depending on grade and
year. Research must be done in Indian Country to ensure that the data is complete so that the
conclusions we reach on our students are fair and accurate.

* Measuring and Supporting Schools, Districts, and States

o

(o]

o

(o]

Measuring student growth and moving from punitive to reward accountability systems is
important.

Reward districts will be able to add a fifth research-based intervention mode! for struggling
schools. However, we don’t have the research in Indian Country. Intervention models for
schools with large Native American populations must be created in collaboration with the Tribal
Government. Authority for determining best practices must remain with the Tribal Government
and not a university.

Tribal Governments must be given the authority to create Charter Schools regardless of State
statute.

Challenge schools or districts must have more options than extending the schoo! day or school
year. Doing more of the same and expecting different results is not good education practice.
We have to change what is happening in the schools: teaching methods, curriculum, and student
supports.
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o School readiness must be redefined to mean that Schools are Ready for Children so that the sole
responsibility is not on parents and babies.

o Ensuring the equitable distribution of effective teachers and school leaders is crucial.

o We commend your approach to fostering comparability and equity. We need a fair distribution
of resources to high-poverty schools.

*  Assessing Achievement

o Measuring student growth and providing diagnostic information to teachers and families will be
a crucial improvement to our assessment system

o Assessments can narrow curriculum. Denying formula funding to States which do not implement
a common assessment of common standards in ONLY English, Math and Science beginning in
2015 may have a critical adverse impact on Tribal Language Revitalization efforts.

o The goals of standardized tests do not correlate in any way with students’ life goals. Even if the
standards measured correlated with college entrance requirements, there would still remain a
very poor correlation with community goals for academic achievement and success.

o We ask that you include consortia of Tribal Governments as grant competitors for development
of high-quality assessments.

*  School Turn Around Grants

o We ask that Tribes be included as grant competitors for school-turn around.

o We ask that Tribal Charter schools be an option under the restart model regardless of State
Charter school law.

Great teachers and leaders in every school

» Effective Teachers and leaders
o We ask that Tribal Governments be included in this list of those collaborating at the State level
to define ‘highly effective teacher’ etc.
o We ask that the current definition of ‘highly qualified teacher’ be amended to include Tribal
determination for teachers of Tribal language, culture and history while we are waiting for new
State definitions
o We support new evaluations for teachers
* Teacher and Leader Innovation Fund
o We ask that districts be required to include Tribal Governments in when applying for grants to
reform identification, recruiting, preparation, development, retention, reward, etc. of effective
teachers and leaders in high needs schools.
e Teacher and Leader Pathways
o We ask that Tribal Governments be included as grant competitors for the recruitment,
preparation, placement and induction of teacher candidates for high-need schools and subjects.
We assert that Tribal Language, Culture and History are crucial subject matter and must be given
equal status to other high needs fields.
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Meeting the needs of English Learners and Other Diverse Learners

e Students with Disabilities - Assessments for students with disabilities must be culturally responsive.
Tulalip Tribal members are over-identified as needing special education
e Homeless Children and Youths Education-We support your approach to strengthening grants for
homeless children.
e Neglected and Delinquent Children and Youths Education — We support strengthening this program. We
also want to remind you that there are youth in adult prisons who should be included in this section.
* Indian, Native Hawaiian, and Alaska native Education — We are grateful that funds under this program
will be available for Native language restoration programs and the development of tribal specific
standards and assessment. However, language restoration is urgent and should not be treated as an
add-on to a standardized curriculum as it may be pushed out when districts feel the impact of testing
requirements etc.
* Impact Aid
o Strengthen the requirement for Tribal inclusion in district plans for Impact Aid dollars so that
Tribes have a say in how these dollars are spent
o Fund Indian youth at the same level as military youth

A complete education

* literacy
o Include Tribal Governments in literacy grants. Plans for literacy are to be evidence-based, but
there is very little research on what works in Indian country. Include Tribal recommendations
for literacy in place of the research requirement.
o Require the common, state-developed, college-and career-ready standards to be culturally
responsive.
e Science, Technology, Engineering and Math
o Require the common, state-developed, college-and career-ready standards to be culturally
responsive.
o Include Tribal Governments in STEM grants. Tribes are rich sources of opportunities for students
to learn science. In Tulalip we need a wide variety of natural resource scientists. We also have a
goal to teach our youth how to honor and protect our resources so that they are available. We
want our youth to learn our Tribal ways as they approach resource management.
s  Ensuring a Well-Rounded Education
o Include Triba! Governments as competitors in grants for teaching and learning of arts, foreign
languages, history and civics, financial literacy, environmental education and other subjects.
Change the language from ‘foreign’ to ‘world’ tanguage; “foreign’ does not include Tribal
languages and ‘world’ does.
o Include Native languages in these grants.
¢ College Pathways and Accelerated Learning — Include Tribal Governments
s Activities to Strengthen a Complete Education —include Tribal Governments

Successful, Safe, and Healthy Students

» Promise Neighborhoods — Include Tribal Government as grant competitors
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. 21" Century Community Learning Centers — Include Tribal Governments as grant competitors
*  Successful, Safe and Healthy Students — include Tribal Governments as grant competitors

Fostering Innovation and Excellence

® Race to the Top — Include Tribal Governments in the development of State and District plans

® Investing in Innovation — For Tribal communities there are no evidence based practices, programs and
strategies which are based on research. This approach to funding will eliminate promising practices and
programs in Tribal communities. Tribal Governments must be consulted regarding promising practices
such as language and culture programs which keep students in school and increase achievement. Other
programs such as our Youth Advocate program should also be included.

e Expanding Educational Options - Washington State does not have Charter School Law. We ask that the
US Government create policy for Tribal Charter Schools by establishing cultural guidelines and high
standards (with Tribal participation).
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The Elementary and Secondary Education Act Reauthorization
Recommendations for TEDs / TEAs
(June 26, 2010)

INTRODUCTION

The Elementary and Secondary Education Act (ESEA) is currently up for
Reauthorization and it is the most important federal law that applies to American Indian
and Alaska Native tribal students. The ESEA cwrently has 10 Titles with multiple
programs. Some are general programs, like the Title I Improving Basic Programs, and
some are specific to Native Americans, like the Title VII Indian Education Act programs.
Tribal students, whether they attend Bureau of Indian Education (BIE) funded schools or
state public schools, are served by all of the ESEA programs. And, all of the programs
could do more to help tribal students by recognizing a role, or by enhancing the role or
roles, including in public school education, of tribal governments as sovereign nations.
Tribal govemnments are a major untapped resource in education, and this ESEA
Reauthorization needs to change that.

Over 200 of the over 560 federally-recognized tribal governments today have
education agencies. Known as "Tribal Education Departments" (TEDs) or "Tribal
Education Agencies" (TEAs), these tribal governmental agencies can help the non-tribal
federal and state governments serve tribal students. TEDs / TEAs can assist with the most
fundamental education improvement and accountability functions like data collection,
reporting, and analysis. TEDs / TEAs can help in other areas as well, including the
development of curricula, standards, and assessments; teacher training; research; and,
specific local initiatives like truancy intervention, drop out prevention, and tutoring
programs.

In particular, TEDs / TEAs are in a unique position to coordinate data on tribal
students that is generated by various and sometimes multiple sources, including federal
education programs, public school systems, states, and BIE-funded schools. For tribal
students, this never has happened before; right now we can only imagine accurate and
current tribe-wide, statewide, or nationwide data-based reports on tribal students. But if
such reports were available, agencies and legislatures of all governments could make
data-driven decisions regarding tribal students as they implement the next

‘Reauthorization of the ESEA.

For the data roles of TEDs / TEAs to reach their full potential, the Family
Education Rights and Privacy Act (FERPA) needs to be clarified by an amendment that
includes TEDs / TEAs as being among the education agencies, authorities, and officials
to whom protected student records and information can be released without the advance
consent of parents or students. Such an amendment to FERPA would be consistent with
the TED / TEA programs authorized by Congress since the ESEA Reauthorizations of
1988 and 1994 and thus would bring FERPA up to date and in accord with the ESEA.
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TEDs and TEAs in the ESEA

Each and every ESEA Title needs to better connect TEDs / TEAs with states, public
school districts, BIE-funded schools, and the various federal education programs that
serve tribal students. In particular, the roles and responsibilities of TEDs / TEAs with
respect to public schools (LEAs) — which nationwide serve 92% of tribal students — are
very limited and outdated, especially with respect to LEAs located within tribal
geographic territories. This ESEA reauthorization should rectify that situation by
generally:

o Authorizing and / or increasing tribal eligibility for all pertinent ESEA program
and formula funding including state level formula funding.

o Authorizing intergovernmental agreements in education between tribes and
states / LEASs.

The following are TEDNA’s recommendations for each title in the current ESEA,
known as the No Child Left Behind Act (NCLB).

Title I: TEDs / TEAs as SEAs; Increased State-Tribal Relations; and, Teaching
Tribal Sovereignty

Title T is and always has been the biggest ESEA program (over $15 billion
annually). State Educational Agencies (SEAs) can get Title I funds if they submit proper
plans that address academic standards, assessments, and accountability; teaching and
learning support; parental involvement; and reporting. In the development of these state
education plans, which are a prerequisite for Title I funds; there is no specified role for
TEDs / TEAs, which is a serious flaw because it has severely limited or impaired the
ability of TEDs / TEAs to work with SEAs. To address this oversight the following three
recommendations should be incorporated into Title I:

1) TEDs / TEAs should be Authorized to Perform SEA functions within
Tribal Geographic Territories

TEDs / TEAs should be authorized to perform SEA functions within significantly
large tribal geographic territories that include a high percentage of tribal students served
by Title L' This could be accomplished by authorizing TEDs / TEAS to be eligible for
Title I funds, as well as state-level formula funding in other titles of the ESEA, and
authorizing tribal-state compacts to co-administer the programs and services authorized
by the ESEA within tribal geographic territories. In short, the model would work as
follows:

! There are 20 federally-recognized Indian reservations that are geographically larger than states such as
Rhode Island and Delaware.
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e TEDs/ TEAs would be eligible to receive state-level formula funding in all ESEA
titles, including Title L.

e A TED / TEA would submit a consolidated education plan to the Department of
Education for such funding; the plan would include the same information and
assurances as required for SEA consolidated education plans, including evidence
of capacity to administer education programs and services.

e The Department of Education would approve the TED’s / TEA's consolidated
education plan using the same approval standards used for SEA plans and
distribute the ESEA formula funds to the TED / TEA.

o The TED / TEA and SEA would enter into a compact agreement to determine
how the ESEA formula fiunds would be used by LEAs with high percentages of
tribal students within or near large tribal geographic territories. The affected
LEAs would participate in the tribal-state compact agreement negotiations.

o The ESEA formula funding would be sub-granted to the LEAs, according to the
TED / TEA- SEA compact agreement.

o The compact agreements would specify which entity, the TED / TEA or the SEA,
would perform the relevant services, such as data collection, technical assistance,
and reporting. For example, the TED / TEA may provide teacher training,
professional development opportunities, and develop curriculum (that would meet
state assessments and standards), while the SEA may provide assessments and
standards that would be implemented in LEAs with high tribal student
percentages within or near tribal geographic territories.

This program would be limited to federally-recognized TEDs / TEAs (1) with
large tribal geographic territories; (2) with LEAs within such territories with high
percentages of tribal students; and, (3) that the Department of Education has determined
have the capacity to administer the relevant programs and services. The goal is to
provide a statutory mechanism for TEDs / TEAs and SEAs to combine and coordinate
federal, state, and tribal resources, and develop partnerships to improve student academic
performance and increase accountability. As federal reports including The Indian
Nations at Risk Task Force Report (1991) and The White House Conference on Indian
Education Final Report (1992) have recommended, the national government should play
a leadership role in encouraging and providing for such intergovernmental partnerships.

Presumably, not every TED / TEA would immediately seek SEA status — some
TEDs / TEAs are ready and willing to perform SEA functions immediately while others
will take several years to develop the necessary capacity and infrastructure. But although
the vast majority of TEDs / TEAs are not likely to seck SEA status in the immediate
future, they should have support from the federal government to develop the necessary
capacity to exercise that option when they are ready.
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2) States should be Required to Meet with TEDs / TEAs as a Condition of
Receiving Title I funds

In other instances, outside of or away from significantly large tribal geographic
territories, where there are TEDs / TEAs located within states, the ESEA should, at a
minimum, require the SEAs of those states to identify the TEDs / TEAS, meet with them on
a quarterly basis, develop joint strategies for improving education in schools with tribal
students served by Title I, and jointly report on the results of such meetings to the U.S.
Education and the Interior Departments as a condition of receiving Title I furids.

3) Encourage or Mandate the Teaching of Tribal Sovereignty as a Condition
of Receiving Title I Funds

Yet another suggestion for the Title I program would be to encourage those states
receiving Title I funds that have TEDs / TEAs operating within their borders, if they do
not already have one, and there are five states that do — California, Maine, Montana,
Oregon, and Wisconsin — to enact state laws that mandate the teaching of tribal
sovereignty in their K-12 curriculum on a regular basis. If a state chooses not to enact
such a law, TEDs / TEAs with students served by Title I funding must be allowed to
develop such a curriculum mandate that the LEAs must follow.

Titles IT and IIT: Native Language Curricula and Teacher Certification

Twelve states — Arizona, Idaho, Minnesota, Montana, Nebraska, Nevada, New
Mexico, North Dakota, Oregon, Washington, Wisconsin, and Wyoming -- now have laws
that address tribal language curriculum and the certification of teachers for these curricula
in their LEAs. All of these laws acknowledge a role of tribes as sovereigns in the
development and implementation of these laws. The Reauthorized ESEA should require
the SEAs and the TEDs / TEAs in these states to jointly track the progress made in
implementing these laws and their impacts on students, and to jointly report on these
matters to the Department of Education and Congress. Further, the ESEA
Reauthorization should authorize, at least on a nationwide pilot project basis, other states
and tribes to enter into compacts or agreements for tribal language curricula
development and teacher certification, and authorize appropriate funding to implement
such compacts or agreements.

Titles VII and VIII: TED / TEA Appropriations; Tribal Eligibility or Increased
Eligibility as Grantees

In the ESEA Reauthorization, the finding level amount authorized for TED / TEA
appropriations in Title VII should be reinstated and increased to support TED / TEA
capacity building. Tn addition, for the Title VII Indian Education Act Formula Grant
programs, tribal eligibility to receive these funds directly should be increased. For Title
VIII Impact Aid funding, TEDs / TEAs should be authorized to receive directly these
funds under defined eligibility criteria and upon the condition of entering into a
cooperative agreement with the affected LEA regarding management and administration
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of the funds. These Title VII and Title VIII recommendations are in recognition of the
increased number and capacity of TEDs / TEAs to whom these funds should go directly
along with the responsibility of being accountable for the expenditure of the funds and
correlative student performance.

1) Reinstate and Increase and Title VII TED / TEA appropriation amount

) Title VII of NCLB, Section 7135, currently codified at 20 U.S.C. Sec. 7455,
authorizes appropriations for TEDs / TEAs through the Department of Education.? In this
authorization, Congress envisions TEDs / TEAs as coordinating education programs;
developing and enforcing tribal education codes; and, providing support services and
technical assistance to schools and programs. NCLB eliminated an amount for the
authorization, but the original amount in the authorization in 1994 was $3 million. This
authorization amount should be reinstated and increased to $25 million.

Proposed Statutory Language:
In NCLB Title VII, Part A, Subpart 3, National Activities, Section 7135, add a

new Section  7135(e), that reads, "AUTHORIZATION OF
APPROPRIATIONS.—There are authorized to be appropriated to carry out this
section $25,000,000."

2) Increase the Eligibility of Tribes for Title VII Formula Grants

The Formula Grant Program was the cornerstone of the original Indian Education
Act (IEA) in 1972, Pub. L. No. 92-318. Today the IEA Formula Grant Program is in
NCLB at Title VII, Sections 7111 -7119, currently codified at 20 U.S.C. Secs. 7401-
7546. Eligible applicants for the [EA Formula Grants program are primarily LEAs. BIE-
supported schools are eligible under a Formula Grants special set aside allocation. Since
1994, tribes have been eligible to receive Formula Grants directly where they represent at
least fifty percent (50 %) of the eligible Indian children served by an LEA and the LEA
does not establish an elected parent committee under this program. See Section 7112(c)
of NCLB, Title V11, codified at 20 U.S.C. Sec. 7422(c).

Tribes should be directly eligible to receive Title VII Formula grants. NCLB
most recently has affirmed that the Formula Grants are intended to benefit the unique
educational and culturally related academic needs of tribal students, and as between
LEAs and tribes, common sense dictates that tribes are in the better position to identify,
understand, and address these needs. Hence there is little reason to continue to by-pass or
avoid so many TEDs / TEAs in favor of LEAs.

3) Authorize Tribes to be Eligible for Title VIII Impact Aid Grants

2 The Interior Department authorization for TED appropriations is in NCLB Title X, Section 1140,
currently codified at 25 U.S.C. Sec. 2020(a).



103

The Impact Aid Basic Support Program for Eligible Federally Connected
Children was originally authorized by the Act of September 30, 1950, Pub. L. No. 81-
874, Portions of it are in NCLB Title VIII, Sections 801-805, and it is currently codified
at 20 U.S.C. Secs. 7701-7714. Today, the annual appropriation level for Impact Aid is
over $1 billion. This Reauthorization should allow TEDs / TEAs to receive Impact
Aid funding at least where they represent at least one third (1/3) of the claimed
children residing on Indian lands.

Previous ESEA Reauthorizations have maintained that Impact Aid grants are
available only to eligible LEAs; not to tribes. Impact Aid grants go directly into the
general operating budgets of LEAs and are to be used for basic education programs.
Since 1978, however, LEAs who claim children residing on Indian lands under this
program must establish "Indian Policies and Procedures (IPPs)." The IPPs must ensure
that there is equal participation by tribal students in; consultation with Indian parents and
tribes regarding; and, opportunities for Indian parents and tribes to make
recommendations about the LEAs' education programs and activities. A statutory
administrative complaint process allows tribes a U.S. Department of Education hearing
and determination if they feel the LEASs are not in compliance with the IPP provisions.

‘Over thirty years ago (1977) the American Indian Policy Review Commission
recommended that Impact Aid funds go directly to eligible tribes. It is time for the
Administration and Congress to act on this recommendation. TEDs / TEAs should be
authorized to receive Impact Aid funding at least where they represent one third (1/3)
of the claimed children residing on Indian lands. TEDs / TEAs could administer
directly the Impact Aid funds, they could enter into cooperative agreements with LEAs to
administer them, or, they could subcontract their administration to LEAs. Consideration
also should be given to reasonable indirect cost amounts that would allow TEDs / TEAs
to administer Impact Aid funds where LEAs choose not to receive such funds.

Under this arrangement, tribes would have leverage in addition to or beyond the
underutilized (and therefore ineffective) Impact Aid administrative complaint provisions
to achieve the goals of the law as stated in the IPP provisions. It would also bring this
over fifty-year-old program in line with the modem federal policy of Indian self-
determination and control over education.

Proposed Statutory Language:
In 20 U.S.C. Section 7704, Policies and Procedures relating to children residing

on Indian lands, add a new Section 7704(g), that provides,

"(g) Indian tribes. —

(1) In General. -- an Indian tribe that represents not less than 1/3 of the claimed
children residing on Indian lands for the purpose of receiving funds under section
7703 of this Title may apply for such funds.

(2) Special Rule.—The Secretary shall treat each Indian tribe applying for funds
under Section 7703 of this Title as if such Indian tribe were a local educational
agency for purposes of this Title, except that any such tribe is not subject to
Section 7704 of this Title."
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Additionally, add a new Section 7704(h), that provides,

"Section 7704(h) Cooperative Agreements.

(1) Where an Indian tribe receives funds under Section 7704(g) of this Title, the
Secretary shall, if specifically requested by the tribe, implement any cooperative
agreement entered into between the tribe and the LEA which meets the
requirements of paragraph (2) and involves education matters for which the funds
may be used. The tribe and the LEA shall determine the terms of the agreement.
(2) Each agreement entered into pursuant to the authority provided in paragraph
(1) shall confer a benefit upon the parties commensurate with the burden
assumed, though this requirement shall not be construed so as to require equal
expenditures or an exchange of similar services."

Title IX: Definition; Tribal Consolidated Plans and Reporting; Tribal Waivers

1) Definition

The ESEA at present has several different definitions of TEDs / TEAs which has
caused some confusion. For example, in the Title VII Department of Education
appropriations authorization, they are referred to as "tribal administrative entities."
NCLB Title VII, Section 7135; 20 U.S.C. Sec. 7455. As another example, Title III of
NCLB (Language Instruction for Limited English Proficient and Immigrant Students),
uses the term "tribally sanctioned educational authority.” NCLB Title III, Section 2113;
20 U.S.C. Sec. 6822. )

For clarity and uniformity, the term that should be used consistently throughout
the ESEA is "Tribal Education Agencies (TEAs)." This would eliminate the unnecessary
confusion already engendered by the various titles, and it would bring TEDs / TEAs more
in line with their counterparts at the state level, which are defined consistently throughout
the ESEA as "State Education Agencies. The following definition of TEDs / TEAs
should be included in the next ESEA Reauthorization definitional section and be made
applicable to all titles:

() Tribal educational agency

The term “Tribal educational agency” means the authorized governmental agency
of a federally-recognized American Indian and Alaska Native tribe (as defined in 25
U.S.C. §450b) that is primarily responsible for regulating, administering, or supervising
the formal education of tribe members. “Tribal education agency” includes tribal
education departments, tribal divisions of education, tribally sanctioned education
authorities, tribal education administrative planning and development agencies, tribal
education agencies, and tribal administrative education entities.

2) Tribes receiving ESEA funding should, like SEAs, be FEligible to
Consolidate Administrative Funds eligible for Consolidation
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Currently, Part B of Title IX allows SEAs to consolidate administrative funds
available in ESEA programs eligible for consolidation if the SEA can demonstrate that
the majority of its resources are from non-Federal sources. TEDs / TEAs receiving
ESEA funding should be able to consolidate administrative funds according to the same
set of requirements.

Tribal students are served by programs funded from federal, private, tribal, and
state sources. Potentially all of these programs contain funds to be used for administrative
purposes. The authority of TEDs / TEAs to consolidate administrative funds received
will reduce waste and ensure efficient program management at the tribal level.

3) Tribes, Like SEAs, should be Eligible for all State-Level Formula Funding
and Authorized to Submit ESEA Consolidated Plans and Consolidated

Annual Reports

Currently, Title IX Part C allows SEAs to submit ESEA consolidated plans and
consolidated annual reports. Consolidated plans include general information about each
program and a single set of assurances applicable to each program. Consolidated annual
reports replace’ individual annual reports for each program included in the consolidated
annual report. TEDs / TEAs receiving ESEA funding similarly should be eligible for all
state level formula funding and authorized to submit consolidated plans and
consolidated annual reports.

The purposes of Part C are to “improve teaching and learning, by encouraging
greater cross-program coordination, planning and service delivery” and to provide greater
flexibility through consolidated plans, applications, and reporting, See 20 U.8.C. §7841.
For tribal students, the potential need for program coordination is particularly great.
Authorizing TEDs / TEAs to submit consolidated plans and consolidated reports is
consistent with the express purposes of Part C.

4) Tribes should be Eligible to Request Title IX Waivers for LEAs within
Tribal Geographic Territories

Currently, Title IX Part D allows for waivers by the Secretary of Education of
ESEA statutory and regulatory requirements. Tribes are among the eligible entities that
may request a waiver for tribally operated schools. The ESEA Reauthorization should
retain this option and extend the option for TEDs / TEAs that are approved by the
Education Department to receive Title I funding directly (based on a tribal education plan
covering a significantly large tribal geographic territory) to seek waivers of statutory and
regulatory requirements for LEAs serving tribal students, and require the TED / TEA to
work with the LEAs to implement the waiver.

Such waivers have the potential to allow TEDs / TEAs the flexibility and local
control needed to improve the academic performance of tribal students. Specifically,
many reports and research show that tribal students generally perform better when taught
using tribal language and culture. The Navajo Nation has requested a Title IX waiver to
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develop its own definition of AYP. Other Tribes could request waivers to develop their
own standards, assessments, and curriculum to meet the unique cultural-academic needs
and goals of their communities.

Title X: Increase TED / TEA Appropriation Authorization Amount

In 1988 Congress authorized appropriations for TEDs / TEAs within the Interior
Department / BIE (Pub. L. No. 100-297, Section 5199). In this authorization, Congress
envisions TEDs / TEAs as facilitating tribal control over education; planning and
coordinating education programs; and, developing and enforcing tribal education codes,
policies, and standards. This authorization is retained in NCLB in Title X, Section 1140,
currently codified at 25 U.S.C. Sec. 2020(a). The authorization amount should be
increased to $25 million to support TED / TEA capacity building to better serve tribal
students.

Proposed Statutory Language:
In NCLB Title X, Part D, Native American Education Improvement, Section
1140, delete "$2,000,000," and replace with "$25,000,000."

CONCLUSION

The dropout rate of tribal secondary and elementary students in some states
remains an alarmingly high 50%. All stakeholders that are affected by this dire statistic
and other troubling statistics regarding tribal student academic achievement, test scores,
and college readiness, stand to gain from enhanced roles of TEDs / TEAs in the ESEA
Reauthorization. The recommendations in this report will result in crucial structural and
programmatic changes and support to develop TED / TEA roles and capacity to better-
serve tribal students.
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ESEA Re-Authorization Considerations

NARRATIVE:

The points discussed below attempt to express the struggle and need for change to the
educational delivery system found in Indian Country. The Sitting Bull School is probably the
only Indian school that is a real concrete example of a school that is implementing educational
change for its students. All other Indian school are following the path laid out by the ESEA,
presently known as the No Child Left Behind. The issues presented for consideration in this
testimony are the crux of the dilemma for change. If the new law is not changed, Sitting Bull
School will be at odds with the system, and will probably be pounded into the pile of conformity
mud, known as Indian education.

Historical Premise: In 1928, the Meriam Report came out and revealed Indian Education was
nothing less than ordinary cruelty or abuse. The Report requested those in power to take a
different point of view. In 1968, the Kennedy Report came out and declare Indian Education a
tragedy and disgrace. This Report pleaded for relevant change. In February of 2010, some
eighty years later, national drop-out rates for American Indians are at 53%, indicating Indian
Education or the common education process being enforced on the First People of America is
STILL continuing on a blundering path of ethnocentrism. The 1993 White House Conference
on Indian Education begged for indigenous self-determination or empowerment, yet the most
recent ESEA was called NCLB, and it is renown for its strict accountability / conformity
measures or no $.

Setting: Sitting Bull School is a tiny village K-8 school on the Standing Rock Sioux
Reservation. It serves Lakota children from extremely impoverished bilingual homes. This
school was taken control of via local control law (P.L.100-297) because it has always been a less
than cherished foreign system by the community since its inception. The Board completely
undid the BIE's thyme & reason to education and began making sovereign decision that they
wanted for their children.

The School has embarked on a refreshing educational journey for its students and community.
Currently, the School is going into its fourth year of establishing a Montessori Lakota bilingual
schooling process. This process is completely contrary to the educational notions put forth by
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the standard K-12 process used in America. This being a "student directed" model vs. the
"teacher directed” model used in BIE schools today. The reason for this action is only a few
students from the community ever graduate from high school. Thus it is evident from drop-out
statistics and a century of failing test scores that current and imposed schooling ideas being place
on Indian students are inherently repulsive.

Keeping true to the principals and philosophy of a Montessori education, the Sitting Bull School
believes testing should not be performed on students, rather each child must be seen as
possessing unique talents and skills and as such, each child's abilities must be seen as the focus
of the developmental effort, thus the School cares little as to how their capabilities compares to
another child's, which is the real result of testing. Some students are better at certain academic
activities and some not as good, however, with testing, children are duly labeled and usually they
live out the label. Sadly, 85% of Indian children do not perform well in the testing practice and
are stamped in various ways as inferior and they never realize their own wonderful attributes.

Hunkpapa Lakota Premise: The Sitting Bull School Board believes it is their inalienable
right to decide what the educational program will be implemented for their students, and further,
whatever is decide must be respected unconditionally, just as Indian people would not expect to
tell white people how to educate their children, this Board believes white people should not tell
them how to educated their children, as this is not their responsibility.

Tribal Charter : The Sitting Bull School is attempting to establish a Tribally Chartered School
under the authority of the Tribe, which has the sovereign right and responsibility to enact tribal
laws that are in the best interests of all tribal members. Charter Schools in America are
innovative schooling programs that are created in lieu of a community's dissatisfaction with the
traditional K-12 operation for not addressing the needs of the children or educational outcomes.

This Tribal Charter would set up another model to fund Indian schools. Currently, the federal
government gives money to the Department of Interior to operate Indian Contract Schools,
Indian Grant School, and BIE operated schools, A Tribal Charter School offers another method
to fund Indian Schools in a more direct manner.

This new ESEA language, if adopted, would enable the Sitting Bull School to implement its
innovative approaches and still be fully funded and eligible for all federal, state, and tribal
funding.

This would not be a State charter, although the Tribal Charter School(s) would be responsible for
interacting with the State for accreditation. If a Tribe or the school does not want to do this, this
would be their option; however, the Sitting Bull School has already entered into historic
negotiations with the State of South Dakota for teacher or Montessori certification and continues
to look forward to future opportunities to work with the State of South Dakota.

Hunkpapa Lakota School Funding Premise: It is the stance of the Board of Control that the
funding given the School by the federal government should come directly to the Tribe without
any educational stipulations placed on the money by the federal government, as this money is
authorized by the Constitution of the United States for the taking or stealing land and resources.

The Board further states any and all funding being made available to Indian students and schools
by the federal government be understood as Treaty obligation money, which entitles the Tribe
and its school(s) the right to all formula funding, such as Title programs, or any other funding
that State(s) receive from the federal government for the Indian student population. And most
importantly, stipulations be enacted in such a way as to allow Schools the ability to spend the
revenue awarded for their Indian students in a generally appropriate manner without the puppet
strings attached.
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Re-Authorization Language for ESEA

#1. NO Testing

Schools operating Montessori programs do NOT have to perform or submit to national or state testing. Alternative
means of accessing progress will be initiated and implemented after consultation with State & BIE.

#2. School Age ISEP Enrollment Funding

Schools operating Montessori programs shall receive ISEP funding for any student that is enrolled in their 0-3 & 3-4
Montessori programs.

#3. Tribal Charter School.

Tribes shall be allowed to create innovative Tribal Charter Schools under the new ESEA. These schools shall have
full standing in the educational community with the sole purpose of creating relevant and meaningful educational
programs for their Indian children. Such Tribal Schools shall be governed and regulated by Tribal Charter School
language that give the community schools the option of engaging and negotiating with State education agencies for
accreditation purposes.

#4. Tribal Treaty Education Payments

Tribes were forced to give up their land and their resources, in return the United States government guaranteed
educational compensation in Treaties. In the new ESEA, the federal government shall enact language that
authorizes the Tribes to directly receive any and all educational funding for the Tribal Charter Schools that are
created by their sovereign power. This new ESEA provision shall entitle Tribally Charter Schools to all and any
federal funding, as well as any federal funding given to States for their Indian student population. Such funds shall
be generally spent for the intent of the funding, so that the funding does not prevent or restrict the innovative
.implementation of a Charter School's goals and objectives.

The Tribe shall directly receive the funding for such Tribally Chartered Schools. Such funds shall have simple pass
thru language to insure a Tribe does not use the funding for other purposes. This funding would not be channeled
thru the Bureau of Indian Education bureaucracy.

#5. Tribally Charter Schools & Accreditation

Schools that are established under the provisions of a tribal school charter shall have the responsibility of entering
into accreditation agreements with either the State where the school presides or the School may seek accreditation
with a recognized accreditation agency, such as NCA. Schools that do not achieve proper accreditation are subject
to certain sanctions and rules of engagement with other accredited schools by a State. Tribally chartered schools do
not have to acquire accreditation, however, such tribally chartered school jeopardize their students participation in
inter-school participation, as well endangering their students from matriculating into colleges or universities,
military service, job training, etc.
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Standing Rock Sioux Nation Educational Enactment
{ Draft/Example } i

Entitled, An Act to provide for the establishment of a pilot charter school on the Standing Rock
Sioux Reservation if the Sitting Bull School which is a Tribal Grant School is able to receive the
federal school improvement funding.

BE IT ENACTED BY THE STANDING ROCK SIOUX TRIBE WHICH HAS THE
SOVEREIGN POWER AND RESPONSIBILITY TO CREATE APPROPRIATE
LEGISLATION IN BEHALF OF ALL TRIBAL RESIDENTS AND ENTITIES WITHIN ITS
JURISDICTION, DOES HEREBY ESTABLISH PROVISIONS FOR A PILOT CHARTER
SCHOOL, AS DESCRIBED HEREWITH:

Section 1. If the Sitting Bull School secures a School Improvement Grant, 1003 (g) under
the Elementary and Secondary Education Act of 1965, Title I, Part A, Subpart 1, the Standing
Rock Sioux Tribe shall initiate a pilot charter school ordinance that allows for the establishment
a Tribal Charter School on the reservation. This being enacted it will allow the Sitting Bull
School to submit for a “Restart” designation under the law. This will then allow for the
implementation of a curriculum that shall emphasize Self-Directed and Computer Data Based
Instruction.
Section 2. Any school on the reservation desiring this status to establish the tribal charter
school shall submit a written plan to the Standing Rock Sioux Tribe. The written plan shall
include the following: '

(1.) A mission statement for the school;

(2.) A description of the school’s organizational structure that shall include the school
governance board of no less than five persons;

(3.) A financial plan for the first three years of operation of the school;

(4.) A description of the school’s location and facilities;

(5.) A description of the school’s educational structure and plan;

(6.) An assurance that state content standards or accreditation will be addressed;
(7.) An assurance that academic accountability measures will be addressed; and

(8.) Anoutline of the criteria that will be used to measure the effectiveness of the school
alternative educational program that will be implemented.
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Section 3. Any pilot charter school established pursuant to this Act shall exist as an
independent local education agency within the framework of the Bureau of Indian Education.
All students enrolled in the pilot charter school shall be counted for the purposes of determining
an alternative adequate yearly progress status under the terms agreed to by the Bureau of Indian
Education and State accountability systems.

Section 4. The charter of the pilot charter school shall:

(1.) Document compliance with federal, state, and tribal rules, regulations, and statues
relating to health, safety, civil rights, and insurance;

(2.) Assure that the pilot charter school is nonsectarian in its programs admissions policies,
employment practices, and all other operations;

(3.) Assure that the pilot charter school provides a comprehensive program of instruction for
pre-school up to grade twelve or less depending on approved school designation for
accreditation;

(4.) Assure that the pilot charter school meets all federal BIE, state, and tribal administrative
rules relating to schools, governing boards, and school districts;

(5.) Assure compliance for audit procedures by the Bureau of Indian Education, or State;

(6.) Document compliance with all federal, state, and tribal laws relating to the education of
children with disabilities.

The charter of any pilot charter school established pursuant to this Tribal Act is effective for
five years and may be amended at the request of the governing School Board if the amendments
are approved by the Standing Rock Sioux Tribal Council. A plan for renewal of the pilot
charter school must be made to the Standing Rock Sioux Tribal Council every five years.

Section 5. For the purposes of funding and enrollment, the student count provisions shall be
held and honored as the funding agencies require in regard to BIE or State or Federal
government.

Section 6. For the purposes of accreditation the charter school and the Tribe shall enter into a
Memorandum of Agreement with the South Dakota State Department of Education and the
Bureau of Indian Education that establishes the monitoring of the pilot charter school in order
to insure creative compliance with any and all appropriate state, federal, and tribal law.

Section 7. The pilot charter school is allowed to formulate and implement alternative learning
strategies and therefore be allowed to legally use all sovereign rights and responsibilities in
creating and carrying out educational programs that address the special and unique
circumstances found in the education of Tribal students.
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THEREFORE BE IT RESOLVED, that the Standing Rock Sioux Tribe does hereby authorize
by Resolution and does hereby provide for the establishment of a pilot
charter school(s), :

BE IT FURTHER RESOLVED, that the Sitting Bull School shall be authorized to submit for a
School Improvement Grant, 1003 (g) under the Elementary and Secondary Education Act of
1965, Title I, Part A, Subpart 1, as a “Restart” designation under this law. This will then allow
for the implementation of a curriculum that shall emphasize Self-Directed and Computer
Technology Learning programs for the special circumstances and concemns for Tribal members
and their children.

CERTIFICATION

We, the undersigned, Chairman and Secretary of the Tribal Council of the SRST hereby certify
that the tribal Council is composed of [17] members of whom __
constituting a quorum, were present at a meeting thereof, duly and
regularly, called, resolution was duly adopted by the affirmative vote of
__ members, with_____ opposing, and with ____ not voting. THE
CHAIRMAN’S VOTE IS NOT REQUIRED, EXCEPT IN CASE OF A
TIE.

Date this day of March 2007.

Charles W. Murphy, Chairman
Standing Rock Sioux Tribe

ATTEST:

Adele White, Secretary
Standing Rock Sioux Tribe

[ Official Tribal Seal ]
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1. EXECUTIVE SUMMARY

INTRODUCTION

The purpose of the review of Haskell Indian Nations University (HINU) was to
determine its adherence to merit system principles and assess the effectiveness of its
strategic management of human capital. In particular, we reviewed how agency
programs and activities involving talent, including delegated examining (DE); and
performance culture are preserving and promoting the framework of the merit system
principles and veterans’ preference at the Department of the Interior (DOY).

Our review coverage included a representative sampling of personnel actions and
associated records. Structured interviews and foeus groups were not utilized during this
site visit since a recent evaluation along with employee and management surveys were
conducted at HINU in mid-2006 by an outside consultant group. The team leader
conducted one-on-one interviews with the Vice President for Administration, the
President of the University, and the Human Resources Officer and staff.

The HINU Personnel System was established by Public Law 105-337 to allow Hask?ll
Indian Nations University to conduct a demonstration project to test the feasibilityand
desirability of new personnel management policies and procedures, and for other
purposes. The purpose of the project was to demonstrate that greater managerial
control over personnel processes and functions at the worksite could enhance the
effectiveness of a higher education workforce and, at the same time, expand the
opportunities available to employees through a more responsive personnel system. The
demonstration project would provide managers at the lowest practical level the
authority, control, and the flexibility they needed to provide quality educational
opportinities for American Indian students. The Higher Education Workforce Project
(HEWP) was developed on the features of demonstration projects at the Department of
Defense Acquisition, Air Force Research Laboratory, Depariment of the Navy (China
Lake), and the National Institute of Standards and Technology (NIST). The alternative-
personnel system represented sweeping changes in the entire spectrum of human
resources management for HINU that included initiatives designed to assist the
institution in hiring the best people to fulfill mission requirements. Other initiatives
focused on developing, motivating, and equitably compensating employees based on
their contribution to the mission. It was anticipated that the HEWP would result in
more satisfied employees as a consequence of the demonstration project’s hiring
procedures, classification accuracy, pay equity and fairness of performance
management.

SUMMARY OF FINDINGS

The demonstration project, as defined by the Public Law and Federal Register Notice,
was never fully developed and implemented. Operating procedures were not
established, qualification and classification standards were never developed, a
Personnel Policy Board was not established, and the whole organization was evaluated
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and found to be dysfunctional. The broadbanding portion of the demonstration project
appeared to be the only part that was working to some extent. The rest of the human
resources operations were based loosely on Title 5 procedures.

‘We found that the recruitment process failed to realize the intent of the demonstration
project. Specific qualification standards for positions at HINU were not established at
the start of the project. They chose to adopt the Office of Personnel Management’s
Qualifications Guide for positions used within the Federal service but then advertised
with higher minimum qualifications requirements in both education and/or experience.
The higher qualification requirements contributed to: '

1. loss of consideration for candidates who applied for positions but were found
ineligible; .

2, numerous readvertisements of positions where candidates did not apply; and

3. acontinued shortage of applicants.

When candidates were selected for positions, they were being brought on board before
fingerprint checks were completed, which puts both HINU and students at risk.

The three-year probationary period that was required for new employees was not
implemented properly. Some employees were placed on a one-year probationary
period; others were placed on the full three-year probationary period. There was no
explanation as to why some served shorter periods of time, which indicates a violation of
Merit System Principles.

The performance system that was in place at HINU was not functioning. It was very
difficult to understand the plan, how employees were rated, and no pay pools were
established. Plans were not in place for all employees.

The Personnel Policy Board was never established and may have contributed to a lack of
guidance and leadership in the development of policy and operating procedures as well
as oversight for the demonstration project. In addition, the lack of oversight and/or
guidance from Human Resources at BIA and OIEP, the Department of the Interior’s
Human Resources, and the Office of Personnel Management may have contributed to
the current dysfunctional state of the demonstration project. HINU was its own worst
enemy in not asking for assistance, gnidance or oversight. The inconsistencies that were
uncovered in the accountability review indicate that Merit System Principles were not
followed and violations currently exist.

PRELIMINARY RECOMMENDATIONS

1. End the demonstration project and retirn the human resources function back to
a Title 5 operation. Why:

- Procedures and policies are established and can be applied to the HR
functions so that Merit System Principles can be adhered to.
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- Operations under Title 5 are established and are currently in place throughout
BIA/BIE. ,

- Recruitment could continue at HINU during the transition back to Title 5
operations. .

- Current staff at HINU js experienced with Title 5 operations and iransition
would be quick/easy.

- Staff from BIE and BIA HR can be available to help with the transition and
training.

- New initiatives, such as the Indian Excellence Program, could be utilized by
HINU for hiring candidates into positions.

Any other recommendations to make changes to the demonstration project would
require not only additional resources (funding, staff, and time) but would require
the suspension of hiring and other himan resources functions at HINU until
such time as guidance is developed. Extensive work would have to be completed
to develop operating procedures, qualification and classification guidelines and
all other aspects of the Human Resources functions that are identified in the
Federal Register Notice to make the demonstration project work. With limited
funding at HINU and within BIA/BIE, this option may not be feasible. Had this
happened earlier in the demonstration project, this corrective action would have
been a viable option. Since we ‘are almost seven years into the demonstration
project, the costs of starting over outweigh the benefits that would be realized.
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II. METHODOLOGY

The results of this review are reflective of a multifaceted approach to gathering
information through extensive organizational research and on-site visits that involved
document reviews at Haskell Indian Nations University. Information from all sources
was analyzed in the aggregate to present key findings. Specifically, our methodology
included reviews of personnel actions and associated records, as well as agency policies
and guidelines that influence the HR decisions of managers and HR professionals. We
utilized the HEWP Summary Evaluation that was completed by Jarrett HR Consultants
on November 3, 2006 rather than conducting structured individual and group
interviews to assess familiarity with delegated authorities. The HEWP Summary
Evaluation was prepared as a mandated requirement to determine the effectiveness of
the personnel system changes undertaken in the demonstration project. The evaluation
was conducted in accordance with requirements outlined in the Demonstration Projects
Evaluation Handbook issued by the Office of Personnel Management dated April 1,
1999. A copy of the Executive Summary from the HEWP Summary Evaluation prepared
by Jarrett HR Consultants is included in Appendix A of this report. The team also
analyzed relevant data from the Federal Personnel and Payroll System (FPPS) on
personnel action trends. Other sources of information included internal reports and
audits. Our audit focused on the systems of talent (including DE), and performance
culture.

BACKGROUND

In 1996, based on the unigue nature of the Haskell mission in the Federal sector, HINU
submitted legislation to Congress for developing an alternative personnel system. The
HINU and SIPI Administrative Act of 1998 (Public Law 105-337) was passed on October
31, 1998. It determined that the provisions of culturally sensitive curricula for higher
education programs at HINU was consistent with the commitment of the Federal
government to the fulfillment of treaty obligations to Indian tribes through the principle
of self-determination and the use of Federal resources. The Law found that givinga ~
greater degree of autonomy to the institution while maintaining it as an integral part of
the Bureau of Indian Affairs (BIA) would facilitate the transition of HINU to a full 4-
year university. The law allowed HINU to conduct a demonstration project to test the
feasibility and desirability of new personnel management policies and procedures in
accomplishing these purposes. A copy of Public Law 105-337 is included in Appendix B.

Public Law 105-337 granted HINU the authority to conduct a demonstration project
that was not limited by any specific authority under Title 5 of the United States Code or
any provision of law, rule or regulation to take actions regarding the following:

(1)  the methods of establishing qualification requirements for, recruitment
for, and appointment to positions;

(2) the methods of classifying positions and compensating employees;
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(3) the methods of assigning, reassigm'hg or promoting employees;
(4)  the methods of disciplining employees;

(5) the methods of providing incentives to employees, including the provision
of group or individual incentive bonuses or pay;

(6) the hours of work per day or week;

¢7)  the methods of involving employees, labor organizations, and employee
organizations in personnel decisions; and

(8) the methods of reducing overall staff and grade levels.

The law allowed HINU to implement a very broad range of changes to the existing Title
5 system. The Alternative Personnel System Team (APS) was established to design and
implement the project. ‘The new personnel system that was developed provided
inmovations (called interventions) to the existing Title 5 personnel system. The
initiatives it recommended were designed to assist the institution in hiring the best
quality candidates for employment to'meet mission objectives. Based on a set of specific
personnel system changes (interventions) designed to streamline pracesses and
empower managers, the new personnel system was labeled the Higher Education
Workforce Project (HEWP). Changes included new hiring and appointment authorities,
a new system for compensating and assigning employees (broadbanding), delegated
classification authority, delegated procurement authority, a contribution-based
compensation and assessment system (CCAS) that replaced the existing appraisal
system and provided an equitable and flexible method for assessing and compensating
the workforce, revised reduction-in-force procedures, and procedures for furthering the
training and education of the workforce (academic certification training and
sabbaticals).

At the beginning of the demonstration project, employees were allowed to choose
between moving over to the HEWP or remaining under the current Title 5 regulations.
A control group of 45 positions was established that would remain under Title 5
regulations. Employees were given an additional chance to become part of the HEWP
after 4 years into the project. Currently there is a group of 37 employees who are part of
the control group and not participating in the demonstration project.

At HINU, the Personnel Office staff consists of a Human Resources Officer, one Human
Resources Specialist, and one Human Resources Assistant. (We recently learned that
the Human Resources Specialist retired on May 26, 2007 and the Human Resources
Assistant has announced her resignation as this report was published.) They currently
provide Hluman Resources services for a staff at HINU of approximately 200 employees
(164 employees participating in the project and 87 “control group” employees.) The HR
Officer at HINU was recently hired on 04-01-07 and the position had been vacant for a
period of over 6 months. During this time, the office continued to function through the
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services of one HR Specialist and one HR Assistant. The new HR Officer does not have
a background in managing an HR function under a demonstration project, though she

does have an extensive background in Human Resources and experience working with
Indian Preference through the Indian Health Service.

In completing our review of the demonstration project, the team found that the review
materials and tools used in accountability reviews did not help in assessing how the
demonstration project was functioning since it was outside of Title 5. The DOX
accountability review program tools were utilized loosely as a basis of reviewing their
recruitment program along with their performance plans and awards program. The
tools for Official Personnel Folder (OPF) review were utilized, as the demonstration
project was required to maintain the employee OPFs in aceordance with OPM
regulations. The Merit System Principles were also utilized when reviewing merit case
files to determine if they were adhered to and to determine whether or not Prohibited
Personnel Practices had occurred during the demonstration project.
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III. FINDINGS
TALENT

In preparing for the review at HINU, the accountability team was surprised to find that
the demonstration project was functioning solely from the language contained in Public
Law 105-337, which established the demonstration project at HINU and the Federal
Register Notice that was published June 30, 2000; which announced the final plan that
would be used. The Federal Register Notice provided a basic framework for establishing
the demonstration project but did not get into specific operating procedures or the “nuts
and bolts” of operating all of the various buman resources programs within the project.
A copy of the Federal Register Notice is contained in Appendix C. When the
accountability review team arrived at HINU to begin their review of the program, a
“draft” operations manual was provided to the team to assist them with understanding
how the demonstration project was operated. The HEWP Operations Manual was in
draft form and not finalized for use by the project. It appears that parts of the
operations manmal were utilized in helping the HR staff run the demonstration project
in addition to the information contained in the Federal Register Notice.

The demonstration project was developed to provide HINU with increased control and
accountability for the covered workforce. All positions at HINU, General Schedule (GS)
and Wage Grade (WG) were included in the project and are still subject to Indian
Preference under Tifle 25. The intent of the project would bave allowed a more
simplified, accelerated hiring process to atiract and retain highly qualified individuals
and allowed for delegated examining authority; scholastic achievement appointments;
and eminent scholars appointments. Candidates are evaluated for meeting minimum
qualifications based on OPM’s Operating Manual “Qualification Standards for General
Schedule Positions”.

HINU utilized three appointment options: permanent, contingent and temporary
appointments. The permanent appointment replaced the existing career and career-
conditional appointments. The contingent appointment was a new appointment
authority that was based roughly on the existing term appointment authority. The
contingent appointment was for limited positions not to exeeed four years, with an
option for one additional year when the need for an employee’s service was not
permanent. All employees under the permanent and contingent appointments were
eligible for benefits under the guidelines of the demonstration project provided the
appointment was expected to last for at least one year. An academic year was
considered equivalent to a calendar year for academic appointments. Temporary
appoiniments were available for positions that were expected to last less than one year.
Selections for temporary appointments for less than one year were made non-
competitively and selections for contingent appointments could be made both
competitively and non-competitively and were eligible for conversion for conversion to
permanent appointments. :

The HEWP allowed for a modified probationary period. It was thought that employees
in the Academic and Technical/Specialist career paths needed more than the one-year
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probationary period to provide managers the time needed to properly assess the
contribution and conduct of new hires in the higher education environment. Permanent
employees were subject to three years probation that may be decreased to not less than
oneyear. All newly hired employees were subject to a possible extension of their
probationary period equal to the length of any educational /training assignment that
placed the employee outside normal supervisory review. The modified probationary
period applied to new hires or to those who did not have reemployment or
reinstatement eligibility.

A Voluntary Emeritus Program was defined under the HEWP, which allowed the
President the authority to offer retired or separated individual voluntary assignments in
the institution and to accept the gratuitous services of these individuals. The program
could not be used to replace or substitute for work performed by employees occupying
regular positions required to perform the mission of the institution. The Voluntary
Emeritus Program would ensure continued quality higher education by aflowing retired
employees to retain a presence in the HINU education community and to enrich the
institution’s educational mission through mentorships and other service. One or more
HINU education managers must recommend volunteers to the President.

Abroadband system replaced the General Schedule and Wage Grade structure. Four
broadband levels were created for the project. Levels I through IV will include the
current grades of GS-01 through GS-15. At the start of the demonstration project, all
wage grade compensation levels were converted to GS grades, and then the GS grades
were used in setting the broadband levels. The levels are defined as follows:

Level 1 GS-04— 06
Level IT GS-07 - 09
Level 11T GS-10 — 12

Level IV GS-13~15

As the rates of the General Schedule and/or Executive Schedule increased, the
minimum and maximum rates of the broadband levels also increased. Individual .
employees received pay increases based on their assessments under the Contribution~
based Compensation and Assessment System (CCAS). General pay increases are given
1o all employees regardless of assessment scores. Within-Grade Increases occur as
scheduled under the General Schedule, subject to attainment of a full performance -
assessment score. Employees also receive the locality pay of their geographical area.

A complete copy of the Public Law and Federal Register Notice will be included in
Appendix 1 of this report. At the end of the Federal Register Notice, all waivers to Title
5, United States Code are listed that applied to the demonstration project as well as all
waivers to Title 5, Code of Federal Regulations.

An initial briefing was conducted with the Vice President for Administration,

Mr. Marvin Buzzard and with the President, Dr. Linda Warner. The team explained the
reasons for the review along with asking questions concerning the demonstration
project and some of the history behind the decisions at the time to pursue this course
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rather than continue within the traditional hiring under Title 5 authorities and the
Excepted Service authorities available to the University under Title 25, Indian
Preference. Dr. Warner had recently been appointed to the President’s position and had
little information to share with the team, as she was new to the university and their
human resources operations. Mr. Buzzard provided the team with the most relevant
historical information concerning the demonstration project and its establishment.

Mr. Buzzard had indicated that one of the reasons why the university pursued the ability
to establish a demonstration project was the restrictiveness of the regulations under
Title 5 when hiring instructors in a university setting. They wanted the flexibility to hire
the “best and brightest” instructors and to be able to pay above the minimum rate to
attract a highly qualified staff. Within the city of Lawrence, Kansas, HINU must
compete for instructars with the University of Kansas, an institution that is quite a bit
larger. Another reason why the university pursued the use of a demonstration project
was the ability to run their human resources operations at the university rather than to
depend upon services from the Office of Indian Education Program located in
Albuguerque, New Mexico, The distance between the HR Office in Albuquerque and the
university added further delays to the hiring of qualified personnel.

Qur review of talent consisted of the review of merit staffing files, delegated examining
files and the Official Personnel Folders for employees. A random sampling of case files
was reviewed from FY 2005 and FY 2006 to allow for a 39.5% review of cases.
Recruitment at HINU during FY 2006 would not have provided enough files for our
review. OPFs for selected employees were reviewed for appropriateness of the
appointment along with the completion of our OPF review, which will be discussed in a
later section of this report.

Case File Review — Merit Promotion and Delegated Examining

Recruitment case files were reviewed for consistency with Merit System Principles. The
review team utilized the check lists developed by the Office of Personnel Management as
a guide for reviewing vacancy announcements and merit promotion procedures for
consistency rather than for adhering to the rules and regulations contained in Title 5
and the CFR. At HINU, recruitment for positions was accomplished utilizing two
different types of recruitment methods: Merit Promotion and Delegated Examining.
The review team had some difficulty understanding the use of these terms “merit
promotion” and “delegated examining” in the sense that they are utilized under HR
operations covered under Title 5. HINU used “merit promotion” procedures when they
advertised positions that are open to candidates within the scope of “all Federal
candidates.” They used “delegated examining” when considering candidates from “all
sources.”

1. Merit Promotion Case Review

General Findings:
1 Merit case files did not contain proof that vacancy announcements were

listed in USAJOBS or posted to other outside advertising sources to allow
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the university to attract outside applicants.

Qualifications for positions varied from position to position and did not
follow the minimum qualifications outlined in the OPM Guide for
Qualification Standards for General Schedule Positions.

Specialized experience statements in vacancy announcements did not
define what would be considered “specialized experience.”

Vacancy announcenents did not include information concerning Veterans
Preference and how candidates could claim veteran’s preference for
employment. )
Applications were not always date stamped when received in the Human
Resources Office. ’
Required notification letters to applicants were not always prepared and
sent after the selection process was completed.

‘When rating panels were utilized for positions, the panels consisted of less
than three members, crediting plans were inconsistent.

Job analysis and crediting plans were, for the most part, missing from the
merit case file. KSAs identified for the position were not documented and,
in some cases, did not make sense for the position being advertised.

Type of appointment information was missing from announcements.
OPM qualifications documentation was missing from the merit case files.

Specific Findings:

1.

Masters degree requirements were included on vacancy announcements
for instructors. This is not part of the OPM qualifications for the GS-1701
series and is above the minimum requirements. This caused some
applicants to loose consideration for positions.

College transcripts were required from applicants when positive education
requirement(s) did not exist for the position. This caused some applicants
to loose consideration for positions.

Original college transcripts were required from candidates when
substituting education for experience. It is not an OPM requirement to
submit original transcripts when substituting education for experience
where positions do not have a positive education requirement. This
caused some applicants to loose consideration for positions.

PhDs were required on certain positions that were advertised. This isnot
part of the OPM qualifications for the GS-1701 series and is above the
minimum requirements. This caused some applicants fo loose
consideration for positions. -

One case file contained a request to advertise a position and it included the
name of an individual who should be selected for the position. This gave
the appearance of preselection. ’

Contingent appointments were typically advertised for one length of time;
however; SF-50 actions were processed with a not to exceed date that was
different (usually longer) than what was advertised. A few actions had not
to exceed dates of 4 years.
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Viacancy announcements included language that indicated applications
must be received by the closing date of the announcement; however;
applicants from outside the commuting area could post-mark their
applications by the closing date of the announcement and would receive
consideration if received within 3 days.

One position was advertised as a “temporary position”; however; the
opportunity was for a temporary promotion. An individual who was
serving on a noncompelitive temporary promotion with a not to exceed
date of 120-days was selected to continue on this promotion. The vacancy
announcement should have been advertised as a temporary promotion
opportunity rather than a temporary position.

A College Resident Assistant position was initially advertised with a
condition of employment that indicated only female applicants would be
considered for the position, There was no dociumentation in the case file
to support this condition of employment and the announcement was later
amended to remove the requirement; however; no documentation was
included as to why this requirement was removed.

An Instructor of Business Administration was advertised and applications
were accepted from candidates more than 3 days after the closing date of
the announcement. The anuoctmcement was not extended and the case file
did not indicate that thé announcement was reopened for an additional
period. One applicant, a non-Indian with VEOA eligibility, met all of the
degree requirements in addition to submitting the application before the
closing date of the announcement, did not receive consideration for the
position. An Indian Preference candidate was determined to meet
qualifications and placed on a selection certificate. His application was
received well after the closing date of the announcement. An additional
candidate, with Indian Preference, was found disqualified because the
Masters Degree had not been confirmed. A case of loss of consideration
exists for the non-Indian candidate and a possible loss of consideration for
the Indian candidate.

In reviewing probationary period that were applied to new employees,
there was no consistency as to how the three-year probationary period was
applied. Some employees were placed on a one-year probationary period,
while others were subject to the three-year probationary period. SF-5
actions did not note why probationary period were shortened.

A Human Resources Specialist position was classified, advertised,
candidates rated, and a selection made, all by the same person. An
appearance of a conflict of interest exists when the selecting official rates
and ranks candidates that will be interviewed and selected by the same
selecting official. .

The completion and adjudication of background investigations on
employees were for the most part missing from the OPF.

Appointments were being processed within a short time after a selection
was made. There was no indication that candidates were initially screened
by the security office or favorable screening of fingerprint checks were
received from OPM before a candidate was brought on board.
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Department of the Interior

15.  Job analysis and crediting plans were missing from all case files reviewed.
No indication how KSAs for positions were determined.

16.  Selection certificates did not include explanations when candidates
declined offers of positions.

17.  When positions were readvertised and candidates did not have to reapply
to receive further consideration, candidates who were initially referred but
not selected were not included on further certificates that were issued to
the selecting official. No indication that these candidates received
additional consideration when readvertisements were closed and
certificated.

Required Actions:

L. Corrective actions that were left by the review team should be completed,
if not already done so, and reported back to the review team lead upon
completion. Specific corrective actions and documentation was provided
to the Human Resources Officer at HINU. A list of these actions is
contained in Appendix B.

2, Delegated Examining

The HEWP provided for delegated examining authority, which would provide a
streamlined applicant examining process. The plan indicated that this process would be
used to fill all positions at HINU. Basic eligibility factors would be determined using
any available resources, linking the applicants’ knowledge, skills, and abilities to those
required in each position. Minimum eligibility requirements will be those at the lowest
equivalent grade of the appropriate broadband level. : .

The team was told prior to arriving at HINU for the review that a Delegated Examining
Unit (DEU) existed. Based on the traditional understanding of DEU that is utilized
under Title 5, one of the OPM auditors experienced in reviewing DEU began his review
of the case files that were designated as “delegated examining.” The team soon realized
that DEU in its true sense was not what was happening at HINU. Recruitment cases did
not differ from the cases recruited under “merit promotion” except for the fact that the
area of consideration was increased to all sources. There were no operating procedures
for positions that were recruited under delegated examining; rating and ranking only
occurred in some cases, not all; certificates were not audited before being issued to
selecting officials; and selection certificates did not include scores of candidates, in score
order. ‘

General Findings:

L Delegated examining did not exist in the demonstration project.

2, Selection certificates did not list candidates in score order and there was
no evidence that the certificates were audited.

3. Appointing authorities that were used were incorrect.



127

4. Qualifications required for positions were at a higher level than the
minimum qualifications in the OPM Qualification Guide.

Specific Findings:

1. Two candidates were placed on a certificate for an Education Laboratory
Technician position. The first person declined, the second person was not
selected. No documentation was included in the file as to why the second
candidate was not selected.

2. The Education Laboratory Technician was advertised using an hourly rate
as opposed to an annual rate. There was no explanation as to why this
position was treated differently. )

3. In several instances when candidates from a “delegated examining”
announcement were appointed, the legal authority cited on the sF-50 was
for an OPM issued certificate rather than a certificate issued under the
demonstration project (ZLM; P.L. 105-337 correct aathority).

4. There were possible instances of candidates who lost consideration for
positions and should be afforded priority consideration for fature
positions. The Instructor of Biology position is one example of where two
candidates who were eligible for consideration: were not included on the
selection certificate.

5. In one instance, an Instructor of Education position had a requirement for
a Masters Degree with a current Kansas State Elementary Certification.
This was included in the crediting plan at the acceptable level. This
requirement for a state certification in elementary education did not seem
appropriate for a position at a 4-year institution.

Required Actions:

L Corrective actions that were left by the review team should be completed,
if not already done so, and reported back to the review team lead upon
completion. Specific corrective actions and documentation was provided.
to the Human Resources Officer at HINU. A list of these actions is
contained in Appendix B.

Other Issues: °

Education Program Administrator Position: The President position at HINU was
advertised under the DEU to all sources. This position, as stated in the Operating
Manual, was excluded from inclusion in the demonstration project and as such retains
all rights and authorities under Title 5. The position was advertised as a GS-15 grade
level position. The vacancy announcement did not include the basic qualifications for
the GS-1710 series under professional and scientific positions from the OPM
qualifications guide. There was incomplete information on Veterans Preference in the
vacancy announcement. The crediting plan used for the vacancy announcement did not
clearly define levels of achievement. There was very little difference between superior
and good levels. Levels of experience under each KSA define experience that was not
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asked for within the KSA, i.e., KSA 1: thorough knowledge of functions and process in
the field of post-secondary education, to be rated Superior; the candidate must possess
knowledge of Indian higher education. Scoring sheets were not used in the panel
process; scores from each panel member were not clearly recorded. Four panel
members were listed on the rating process sheet; however; there are only numerical
scores on the crediting plan from three panel members. Since scoring was not clearly
indicated, there was no explanation or indication how the decision was made to refer
two candidates and there was no indication how a cut-off score was determined. Rating
process sheet indicated the use of a selective factor; however, the vacancy
announcement did not include a selective factor.

The selectee’s initial appointment was processed as a career conditional appointment.
This was incorrect as the selectee was entitled to be appointed under Indian Preference,
Excepted Service (170, ZLM, P.L. 105-337). The probationary period was stated
incorrectly and needed to be changed to cover the one-year probationary period as
covered under 5 CFR. The service computation date needed to be reviewed and adjusted
to include previous sexvice with the BIA and the retirement coverage needed to be
reviewed to make sure that the selectee was placed in the proper retirement system.

Since the operating manual indicated that the President’s position was excluded from
the demonstration project, there appears to be an issue/problem with the salary level
that was set for the employee. The selectee’s salary was set at the step 8 of the GS-15
level based upon the advice and guidance provided by the HINU HR Staff. They
provided information on pay setting based on the broadband utilized under the
demonstration project. This guidance appears to be incorrect. A variance of salary will
need to be prepared and sent to OPM for approval based on the advance in salary rate
that was set for the selectee. :

3. Official Personnel Folder Review

A random sampling of OPFs was reviewed by the team for consistency and proper file
maintenance. All OPFs reviewed were in the proper folder with name, date of hirth and
social security number legible on each. All records in the OPF were in chronological
order with only a few exceptions. Documents with other employee’s social security
numbers were sanitized and SF-50 actions were properly corrected. It appears thata
complete OPF review has not been conducted at HINU due to the number of documents
that were contained in the OPF that should have been removed and returned to the
employee such as SF-182, training forms and other training documents.

Findings:

1 The following forms were filed on the right-side of the OPM and need to be
either moved to the left-side or removed from the folder altogether:

a. I-g forms;

b. Address forms;

c Credit reports;

d. Direct deposit forms;
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Position descriptions;

Tentative selection notices;

Handicap forms;

DI-1935 forms;

GSA-3607 forms;

IDPs;

W-4 forms;

WGI certifications;

MOUs and Conditions of Employment;

Notice of Scheduling of Background Investigations;
Applicant screening questionnaires;

Multiple copies of job applications; and

Training materials, certificates and SF-182 forms.

QT OB E SRS R e

2, Folders did not contain documents when employees chose not to elect
health and/or life insurance benefits. These need to be completed and
filed in the OPF to provide an audit train along with documentation that
benefits were declined.

In one instance, a copy of a passport decument was included on the right

side of the OPF and needed to be removed.

Certificates of investigation were missing in some folders and needed to be

located and filed.

SF-177 forms were filed in the OPF and should be removed and placed in

medical files for employees.

6. BIA-Form-4432, Indian Preference Certification, was not used in three
instances of initial appointment. Only the BIA-Form-4432 can be used to
give a candidate Indian Preference for appointment in positions within the
demonstration project. ’

7. Award justifications, documents and SF-50 actions reflecting the awards
have not been removed from the OPF.

s ®

k4

Recommended Actious:

1. Copies of the OPF Review form should be utilized to review and purge
documents from the OPF. '

2, Tt is recommended that a team of HR Specialists and Assistants conduct a
thorough review of all OPFs for HINU that goes beyond the paper review
that was conducted. OPFs should be reviewed for service computation
dates, tenure issues, appropriate NOA codes, pay issues, appropriate
retirement coverage and purge all prohibited/unnecessary documents
from the folder.



130

PERFORMANCE CULTURE

Performance

At HINU, the Federal Register Notice established the Contribution-based Compensation
and Assessment System (CCAS), which was intended to provide an equitable and
flexible methaod for assessing and compensating the higher education workforce. The
CCAS allowed for more employee involvement in the performance assessment process,
increased communication between supervisors and employees, facilitated clear
accountability of contribution by each employee, facilitated employee progression tied
to institutional contribution, and provided employee progression tied to institutional
contribution, and provided an understandable basis for salary changes.

The CCAS was envisioned to promote salary adjustment decisions made based on an
employee’s overall annual contribution when compared to all other employees and
levels of compensation. Contribution would be measured by using a set of six factors,
each of which is relevant to the success of the educational institution and criteria would
be determined by each organizational unit. A pay pool would be established at the
beginning of the annual assessment cycle and include a group of employees among
whom the CCAS dollars are caleulated and distributed at the end of the rating period.
The President of the institution was to determine the pay pool structures. At the end of
the rating period, the employee would summmarize their contributions for each factor in a
self-assessment. The immediate supervisor (assessment official) would identify for each
employee the earned level and interval of each factor. All assessment officials within the
pay pool would meet together to ensure consistency and equity of the contribution
assessments. An Overall Contribution Score (OCS) is calculated for each employee, the
employees are then placed in rank order, and the pay pool panel meets to conduct a final
review of the OCS and recommends compensation adjustments for the pay pool
members. The pay pool panel also has the option of giving an employee an incentive
award, which does not affect base pay.

During the interview with the Vice President for Administration, Mr. Marvin Buzzard, -
was asked how the performance system was working at HINU. He indicated that some
Departments within the University had not utilized the performance system as it was
intended. When asked about the pay pools, no one could answer whether or not pay
pools had been set up and what amounts were available for pay out each year.

Very few awards were given to employees at HINU as evidenced from the reports that
were provided to the accountability team. Performance ratings were not entered into
the Federal Personnel and Payroll System (FPPS) for the last three years and current
ratings for 2006 were not available for review. Performance plans (CCAS forms) were
missing from the performance folders that were reviewed and at least five performance
folders were missing plans for 2006 where employees were on board for more than go
days and were entitled to a performance review. From the plans that were reviewed, it
was evident that performance plans were not established at the beginning of the
performance period as plans were dated the same day that evaluations were given.
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There was no evidence that employees at HINU received salary adjustments based on
their OCS for the rating period. The team found that employees who were considered
part of the “control group” were also subject to the CCAS and received ratings through
this performance system. This appears to be incorrect as these employees were still
subject to Title 5 guidelines and should have continued to be part of the Department of
the Interior’s performance appraisal system.

Awards

At HINU, the President was responsible for establishing an Incentive Awards Budget
(IAB) for the institution each year. The IAB would be set at not less than 1 percent of the
institution’s total salary budget calculated on September 30 of each year. The IAB was
10 be established as a separate fund from the funds available for base pay increases and
contribution bonuses. The IAR was to be available for use as incentive awards for
employee contributions and all other incentive awards (i.e. Special Act or Service).
There was to be no connection to CCAS contributions. The IAB funds were under the
management of the pay pool manager, who was to give final approval for all Incentive
Awards.

Cash awards were reviewed aiid most were coded under the nature of action code 840,
Cash Award based on contribution/performance. In most cases, the award that was
granted under this nature of action authority did not have a supporting/current
performance rating. Most employee petformance folders did not include DI-450, cash
award forms, though occasionally these forms were found to support the award given.
SF-50 actions for performance awards were found in the OPFs and should be removed
and placed in the employee’s performance folder. :

Recommended Aetions:

1. Awards documentation that is contained in the OPFs should be pulled and
filed in the employee performance folders. :

2. Employee performance folders should be fully reviewed to determine who is .
missing ratings for 2006 and managers contacted to locate missing
documents and ratings.

3. Managers should be reminded, in writing, concerning the importance of
establishing employee performance plans and making sure that performance
plans are in place for the next performance period.
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V. RECOMMENDATIONS

Where do we begin to make recommendations about the Demonstration Project at
HINU? The demonstration project, as a whole, is dysfunctional, does not provide a
foundation for providing operating human resources services to the staff at HINU, and
for the most part violates most, if not all, Merit System Principles. If the Accountability
Review had been conducted solely by the Office of Personnel Management, the review
would have stopped after one day and their only recommendation would have been to
close down operations at HINU immediately. Given the nature of the program that the
demonstration project supports, Haskell Indian Nations University, and who would
suffer because of the inability to hire instructors and other staff in support of university
operations, the review team decided that a complete shut down of operations would not
be in the best interest of the university. However, decisions need to be made
immediately concerning the viability of continuing the demonstration project vs. ending
the project and returning the human resources function wnder Title 5.

In reaching the recommendations that are to follow, the teamn tried to find things that
were working within the demonstration project and to identify things that could be
immediately fixed that would allow the project to continue to function in its current
state. With the recent retirement of the only Human Resourees Specialist that was with
the project when it started, the staff remaining would continue to have a difficult time
trying to develop standard operating procedures that would allow them to operate, even
in a limited capacity. When the basic foundation for operating human resources
programs (staffing, classification, compensation, performance) do not exist or are
flawed, it is difficult to recommend “quick fixes” to allow operations to continue.

Rather than trying to fix something that is “broken beyond repair”, it is this team’s first
recommendation to end the demonstration project as scon as possible and return the
human resourees function back to a Title 5 operation. In making this our primary
recommendation, the team took into consideration the reasons why the public law was
developed and approved. Both HINU and the Southwestern Indian Polytechnic
Institute (SIPI} were looking for a human resources system that would allow themto -
have greater flexibility outside of the Federal hiring process and to make their
institutions competitive for quality instructors to meet the needs of Indian students. In
the case at HINU, there was no evidence this actually occurred. If anything, . -
qualifications were set at higher levels, which restricted applicant pools, positions were
readvertised more than once to locate “qualified” candidates, and there were times when
certificates of eligible candidates were issued up to six months after the closing date of
an announcement. In some cases, the advertisement dates were so short there was an
appearance of preselection for positions at HINU and advertising jobs was just a
“formality.” This also contributed to the restricted applicant pools. The occupations
that may have benefited from the changes in the hiring process were administrative or
clerical in nature where candidates were selected and placed into positions.

The advantages for returning to Title 5 human resources operations are many and one of
the major factors to be considered is the fact that regulations, policies and operating
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procedures exists in this system, which can be easily implemented at HINU. HINU
would not have to worry about adhering to Merit System Principles since this is the
foundation of Title 5 programs. In addition, it is a known and established system of
human resources operations and can be quickly implemented with the help of the
Human Resources Operations from both the Bureau of Indian Education and the
Bureau of Indian Affairs. Recruitment operations could continue at HINU during the
transition back to Title 5 operations since staff at HINU has experience with Title's
procedures. One major factor to Jook at in favor of returning to the Title 5 procedures is
the many changes in human resources flexibilities that have occurred since the
development of the public law. Higher salaties can be offered to individuals through
new flexibilities that are in place under recruitment, retention and relocation bonuses,
and setting pay above the minimum rate. Other benefits for attracting employees can be
realized through the use of the student loan repayment program, flexible work
schedules, the benefits programs under health and life insurance, dental and vision
insurance, thrift savings plan benefits, and long-term care benefits. The Bureau of
Indian Affairs is also working on recroitment programs within the Excepted Service,
which would allow the hiring of Indian Preference candidates at an accelerated level
through the Indian Excellence Programs.

We would recommend additional assistance from the Human Resources Office with the
Bureau of Indian Education in Albugterque, New Mexico to assist the staff at HINU
with the processing of personnel actions and the maintenance of OPFs. After the initial
conversion back to the Title 5 system, we would set up a review process that would assist
the HR staff at HINU with continning to maintain compliance with the new system and
would schedule the accountability team to return for another on-site assistance visit at
the six-month stage and after one year from implementation.

If the higher education levels for instruction and dean positions are still 2 necessary
requirement for the continued accreditation of the university, we can work with the HR
Staff to develop a proposed qualification standard for these positions, We will work
with the Office of Personnel Management to seek their approval of the use of a higher
qualification standard that requires advanced degrees. .

The alternative of returning the HR function to Title 5 would be to fix the problems with
the demonstration project. Making changes to the demonstration project would require
not only additional resources (funding, staff, and time) but would require the
suspension of hiring and other human resources functions at HINU until such time as
operating guidance is developed and implemented. Extensive work would have to be
completed to develop operating procedures, qualification and classification guidelines
and all other aspects of the Human Resources functions that are identified in the
Federal Register notice to make the demonstration project work. With limited funding
at HINU and within BIA/BIE, this option may not be feasible.

In considering this option of “fixing” the demonstration project, HINU would need to
contract with a contractor who specialized in Federal human resources programs and
services or with the Office of Personnel Management to develop an action plan to
“reestablish” the demonstration project. Operating tools and procedures would have to

be developed, tested and implemented by the contractor before any of the HR functions
could begin to operate. All of this work would need to be done on an accelerated
timeline within six months. Close monitoring and supervision of the changes and new
operating procedures would be established to ensure that Merit System Principles are
adhered to and procedures are followed. The accountability team would set up on-site
assistance visits at six-month intervals for a two-year timeframe to monitor the progress
of the demonstration project until it is fully implemented. We would also recommend
that the Office of Personnel Management be involved in this process at all phases of
revamping the demonstration project to provide technical expertise to the project.

It is our recommendation that a meeting be scheduled with the President of HINU in
the very near future to explain the concerns identified in our review.
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Appendix A

Higher Education Workforce Project

Conducted by Jarrett HR Consultants
Movember 3, 2008

Executive Summary

Note: This document represents a revised version of a previously submitted
document. This document is intended to replace the previous document in
its entirety. No bages of the previously submitted document should be used
or added to_this document.

- Background

Haskell Indian Nations University (HINU) is a higher education institution that
provides post-secondary education to Native American students from across the
United States. HINU is operated through funds provided by Congress to the
Bureau of Indian Affairs (BIA) consistent with the commitment of the Federal
Government to the fulfillment treaty obligations to Indian tribes through the

principle of self-determination and the use of Federal resources.

The mission of HINU is to serve members of Federally-recognized American
Indian and Alaska Native nations, as authorized by Congress and in partial
fulfillment of treat and trust obligations. With student learning as its focLls,
Haskell embraces the principles of sovereignty and self-determination and

upholds respects, rights and responsibility,
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Haskell has an average enrollment of over 1000 students each semester.
Students represent tribes from across the United States. HINU integrates
American Indian/Alaska Native culture into all of its curricula and the focus of this
curriculum, besides its intertribal constituency and federal support through the
BIA makes HINU unique and provides challenges as it moves forward in the 21st

century.

Problems Identified In the Previous Title 5 Personnel System

HINU has traditionally operated under the Title 5 Personnel System. This is the
personnel management system used by the majority of Federal agencies. This
personnel system did not provide an environment that motivated employees to
continue to increase their contributions to the University and its unique mission.
It involved hiring restrictions and overly complex job classifications that unduly
exhausted valuable resources (staff, time and budget) and unnecessarily
detracted attention from the University’s educational mission. Under the Title 5
system, managers had only limited tools to reshape the workforce to ensure
continued growth of new ideas, strategies and state-of-the-art skills for the 21st
century.

Demonstration Projects

The Civil Service Reform Act of 1978 (5 USC 47) authorized demonstration
projects to be conducted. The purpose of demonstration projects is to evaluate’
alternatives to standard rules of personnel management as regulated by Title 5.

v

HEWP Initiative

In 1998, HINU submitted legislation to Congress for developing an alternative

personnel system based on its unique mission. The Southwestern Indian
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Polytechnic Institute (SIPI) submitted similar legislation to Congress in 1997 and,
in 1998; the two pieces of legislation were joined together into H.R, 4259.

The HINU and SIPI Administrative Act of 1998 (Public Law 105-337) was passed
an October 31, 1998. It determined that the provisions of culturally sensitive
curricula for higher education programs at HINU and SIPt were consistent with
the commitment of the Federal government to the fulfillment of treaty obligations
to indian Tribes and through the principle of sélf-determination and the use of
Federal resources. The Law found that giving a greater degree of autonomy to
the institutions, while maintaining them as part of the Bureau of Indian Affairs,
would facilitate the transition of HINU to a full 4-year University. The law allowed
HINU to conduct a demonstration project to test the feasibility and desirability of
new personne) management policies and procedures in accomplishing these
purposes. Public Law 105-337 granted HINU and SIPI the authority to conduct
a demonstration broject that was not limited by any specific authority under Title
5 of the U.S. Code or any provision of law, rule or regulation to take actions
regarding:

(1) the methods of éétablishing qualification requirements for, recruitment
for, and appointment to positions;

(2) the methods of classifying positions and compensating employees;

(3) the methods of assigning, reassigning or {)romoting employees;

(4) the methods of disciplining employees;

(5) the methods of providing incentives to employees, including the
provision of group or individual incentive bonuses or pay;

(6) the hours of work per day or week;

(7) the methods of involving employees, labor organizations, and
employee organizations in personnel decisions; and

(8) the methods of reducing overall staff and grade levels.
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The law also specifically granted delegated procurement authority to the
President of Haskell but did not provide for a waiver of any law, rules or
regulation providing for equal employment opportunity, Indian Preference,
Veterans’ Preference, the Merit Systems Principles or Prohibited Personnel

Practices.

The new system was designed to (1) provide an encouraging environment that
promoted the growth of all employees and (2) improve the loeal higher education
manager’s ability and authority to manage the workforce effectively. it was called
the Higher Education Workforce Project or HEWP. Changes included new hiring
and appointment authorities, a new system for compensating and assigning
employees (broadbanding), delegated classification authbrity, delegated
procurement/cortracting authority, a contribution-based compensation and
assessment system (CCAS) that replaced the existing appraisal system and
provided an equitable and fiexible method for assessing and compensating the
workforce, revised reduction-in-force procedures, and procedures for furthering
the training and education of the workforce (academic certification training and

sabbaticals).

To test the validity of the outcomes of the Demonstration Project, a Comparison
Group was created that did not participate in any interventions of the
Demonstration Project. From these individuals, a second grof.lp was created that
participated in the assessment portion of the Demonstration Project and was
identified as the Control Group. The majority of the University participated fully in
the Demo'nstration Project and was labeled the Experimental Group. At the time
of the summary evaluation, however, it was determined that only one grdup had
been established. This group had been incorrectly labeled the “Control Group”
and had changed during the course of the Demonstration Project when
employees were given a second option to participate in HEWP. The Summary
Evaluation makes comparisoné with the Control Group established at HINU.
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However, the errors made at HINU in establishing and implementing the Control
Group at HINU have limited the usefulness of the comparisons made in

evaluating the Demonstration Project.

A Personnel Policy Board was to be established to provide oversight of the
Demonstration Project. However, a Personnel Policy Board was not
established. Draft operating procedures were developed which were compited
into a draft operating manual. The draft manual was completed on August 29,
2000, and was never finalized. Training was provided to HINU staff by the
Alternate Personnel System (APS) Team from mid to late August 2000, Training
on the Demonstration Project was to continue throughout the term of the Project.
As determined in the Summary Evaluation, however, newly hired supervisors and
employees had not been trained on the project and, in some cases, had received

no information on the Project to assist them in utilizing the Project interventions.

Implementation of HEWP was set at October 1, 2000. A Baseline Employee
Survey was conducted and finalized in August 2002.

Requirement for Demonstration Project Evaluations

There are three (3) phases of evaluation required for Demonstration Projects
under the Office of Personnel Management (OPM).

The first is the Baseline Phase, which is to be conducted prior to or immediately
upon implementaﬁon of the Demonsiration Project, is intended to provide a
baseline for evaluation at the project at later phases. The Baseline Evaluation
for the HEWP Demonstration Project was conducted in August 2002, by SRA
International, Inc., 1777 Northeast Loop 410, Suite 510, San Antonio, TX 78217.
The HEWP Baseline Evaluation covered the planning period from the inception
of the demonstration project in 1996 to its implementation on October 1, 2000.
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The second phase is the interim evaluation. Evaluations at this phase are
intended to measure whether the Demonstration Project is accomplishing its
intended objectives and allow modification of the Project if objectives are not
being met. An interim evaluation was conducted of the HEWP Demonstration
Project in May 2003. The evaluation noted significant problems in several areas
of the HEWP. A second review of HEWP interventions in Academic Affairs was
conducted by the Faculty Senate. This position paper was submitted to the -
President in March 31, 2005. This review also noted significant problems in the
Demonstration Project and noted that the project was hot accomplishing its
stated objectives.

The third and ﬂnél phase is the summary evaluation. This evaluation measures
the accomplishments of the Demonstration Project to provide measurable
statistics in order to make a final determination on whether to recommend
permanent implementation of the Project, extension of the project in order to
further evaluate accomplishment of its objectives, or termination of the project.
This evaluation accomplishes the summary phase of evaluation of the HEWP

Demonstration Project.

Methods of Evaluation

The evaluation attempted to use statistical (objective) data, perceptual data
(employee intérviews) and attitudinal data (employee surveys). Both intended
outcomes of project interventions and unintended outcomes were reviewed.
Unintended outcomes included impact of the project on veterans and other EEO
groups, and the impact of the Demonstration Project on the Merit Systems
Principles and Prohibited Personnel Practices.
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The evaluator attempted to review required Site Historian Records fo capture the
“history” or intervening events that were impdrtant to the évaluation. It was
determined, however, that a Site Historian had not been designated and no
records had been kept of events that might have affected the success of the

project.

An employee survey was completed as part of the summary evaluation with
greater participation of employees than in the Baseline or the Interim phases of
evaluation. In the Baseline employee survey, only 55 (27% of the HINU
workforce) employee surveys were completed. Ninety-three employee surveys
(45% of the workforce) were completed in the Interim phase of evaluation. In the
summary phase of evaluation, 129 employee responses (63% of the HINU

workforce) were completed.

Statistical data was requested of the HINU Human Resources and President's

. Office over a six month period. However, except in a few instances (noted in the
éummary evaluation), this data was not provided to the evaluator. In cases
where statistical data was provided, comparisons were made of attitudinal,
perceptual and objective (statistical) data on the accomplishment of project
interventions and objectives.

Description of HEWP Interventions

HEWP personnel system changes were referred to as “interventions”. The
detailed and official descriptions of each of the interventions are included in the
March 10, 2000, Federal Register Notice. Primary interventions were déveloped
to have the most significant impact on the HINU workforce. These included:

(1) Simplified, Accelerated Hiring. To compete with the private sector,

managers needed an improved hiring process that was sireamlined, easy to
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administer, and allowed for timely job-offers. The HEWP Demonstration Project
system was designed to provide a flexible system that allowed the University to
more rapidly appoint individuals to positions. Veterans and Indian Preference
continued to apply. The Delegated Examining Process provided a flexible
system in which candidates were assigned numerical scores and were placed

into groups when referred to selecting officials.

The Scholastic Achievement Appointment provided the authority to appoint
candidates with degrees to positions with positive education requirements.
Candidates were required to have a cumulative grade point averagé (GPA) of 3.5
- or better (on é 4 point scale) in courses or fields of study required for the
occupation, and were 'requifed to have an overall GPA of at least 3.0 on 2 4.0

scale.

(2) Permanent and Contingent Appointment Authorities. HEWP provided

a method to adjust the workforce as needed with two appointment options:
permanent and contingent appointments that provided for flexible hiring practices
at the University. The permanent appointment replaced the existing career and
career-conditional appointments. The contingent appointment was a new
appointment authority that was roughly based on tﬁe existing term appointment.

(3) Contribution-based Compensation and Appraisal System (CCAS).

The purpoée of CCAS was to provide an equitable and flexible method for
appraising and compensating the HINU workforce. CCAS measured employees’
contributions to the mission and goals of the University, rather than how well the
employee performed as defined by a job description and performance standards.
Contribution was measured by using a set of factors, discriminators, and
descriptors, each of which was relevant to the success of the HINU. The factors
were:

1. Primary Duties and Requirements 4. Teamwork/Supervision
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2. Customer/Student Service 5. Professional Development Activity
3. Department and Institutional Service 6. Communications/Research and

Publications

(4) Classification Authority, Under the Demonstration Project,

classification authority was delegated to the HINU President who had the
authority to re-delegate classification authority to subordinate supervisor levels,
at least one level above the first-line supervisor. A new simplified Statement of
Duties and Requirements (SDR) was to replace the normal position description
form. The SDR combined position information, staffing requirements, and
contribution expectations into a single document. It included job specific
information and reference to the CCAS level descriptors.

Secondary. interventions were those that were based on interventions that had
been tried and tested in other Demonstration Projects. The secondary

interventions included:

(1) Extended Probationary Period. This provision applied to all divisions

of HINU and provided a means for extending the opportunity to evaluate the
contributions of newly hired employees.

(2) Broadbanding. The broadbanding system replaced the GS grade
structure. chupatibns with similar characteristics were grouped together into
career paths with broadband levels designed to facilitate pay progression and to
allow for more competitive recruitment of quality candidates at differing pay rates.

Results and Findings

(1) Simplified, Accelerated Hiring. in order to accomplish this abjective,
HINU established a streamlined applicant examining process under the
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Delegated Examining Authority that they were given under the Demonstration
Project. The process was to be used to fill positions at HINU. Basic eligibility -
factors were to be determined, using any and all a\(ailable resources, linking
applicants’ knowledge, skills and abilities to those required for the position.
Minimum eligibility requirements were those that were equivalent to the lowest
equivalent grade of the appropriate broadband level. Selective placement factors
could be established when judged to be critical to sticcessful job performance.
The intent was that all candidates were to be evaluated to determine if they met
minimum qualifications and, if one or more candidates demonstrated qualified
Indian preference eligibility, then only those candidates were to be considered for
the position. For scientific and professional positions at the basic rate of pay
equivalent to GS-9 and above, names of all qualified applicants were fo be
referred by quality groups in the order of the numerical rating, including any
veterans’ preference points. For all other positions, veterans’ preference eligible
candidates with a compensable service-connected disability of ten-points or more
who met basic (minimum) eligibility were to be listed at the top of the highest
group certified. For GS-9 and above academic and academic administrative
positions, the University could convene committees to review the applications on
the certification list. Non-academic supetrvisors could choose to use the |
committees in the hiring process for GS-9 level positions and above. Under the
new delegated examining authority, the HINU Personnel Director was to serve as
a consultant during the hiring process, overseeing.Indian and 'veterans’
preference; timely processing and equitable procédures for all applicants. Other
project initiatives, such as delegated classification authority, and new hiring
appointments were established to promote accomplishment of this project
intervention. —

In reviewing the accomplishment of this intervention, perceptual data from on-site
interviews was considered. This perceptual data indicated that the on-site

Personnel Director still controlled all hiring processes and did not serve as a
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consultant as identified in the Federal Register Notice. Interviewed supervisors
also repotted that the hiring processes were still the same as before the
Demonstration Project; that selection committees including managers from
applicable divisions were seldom established. Instead, selection committess, it
was reported, included voting members of the Union, EEO and other
organizational divisions outside of the areas in which the vacant position was

located.

Information from the summary employee survey (attitudinal data) was compared
with the resuits of the same questions on the baseline survey. The results of this
comparison reflected that the percentage of supervisors who believed they had
enough authority to hite the people with the right skills when they needed them
has significantly decreased during the Demonstration Project. The same
supetrvisors were slightly less satisfied that the last caﬁdidate they hired had
skills that were a good match for the position.

Statistical data was requested from HINU on the timeframes for filling vacant
positions. The information was not provided to the evaluator. However,
information on the timelines for filling vacant positions was obtained from newly
hired employees during on-site interviews and statistical data was then obtained
from the department of Academic Affairs. This data reflected that the timeframes
to fill some positions had improved while the timeframes to fill other positions was
considerably longer in length; up to six months in length. This appeared to be
the result of féctors, such as the requirement of classification determinations on
some positions, requiring that a determination be made by OIEP Human
Resources Office in Albuquerque, NM, since classification authority had been
delegated to but was not utilized at HINU,

Two separate hiring appointments were established at HINU commensurate with
the implementation of HEWP. A Scholastic Achievement Appointment was
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established that provided HINU with the authority fo appoint candidates with
degrees o positions with positive education requirements. This appointment -
applied to Indian Preference candidates only. Four (4) candidates were
appointed under this authority in 2001 although only one (1) was still on board at
the time of the summary evaluation. No candidates had been appointed under
this authority since 2001.

An Eminent Scholars Appointment was also established under HEWP. Under
this authority, the President of HINU could appoint Indian preference candidates
who had specialized skills and/or knowledge in fields not conventionally acquired
through academic degree programs but that was relevant to the mission of the
University. This appointment authority could have been very beneficial to
expeditious hiring of individuals in much needed positions. However, this
appointment authority was never utilized by HINU.

To summarize, the interventions established to promote simplified, accelerated
hiring at HINU had not achieved their intended objectives. The timelines for
filling positions were, in some cases, up to six months in length, classification
authority was still being accomplished at OIEP in Albuquerque and not at HINU.
Supervisors were less satisfied with the processes for filling vacant positions than
before implementation of the Demonstration Project.

(2) Permanent and Contingent Appointment Authorities. Prior to HEWP
implementation, instructors were often hired on emergency appointments to fill

positions. Since emergency éppointments were only 3 months in duration, it took
several different instructors {each hired on an emergency appointment) t;) teach
a course for a full semester. These appointments were replaced under HEWP
with contingent appointments that, while not permanent in nature, did not have a
3 month limitation, allowing one instructor to teach a course for the full semester.
This appeared to be very beneficial to fulfillment of the HINU mission although it
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still appeared that the number of employees hired on appointments other than

permanent was unusually large.

As part of the accelerated hiring process, a new multi-purpose statement of
duties and requirements (SDR) was intended to replace the traditional position
description (PD). A memorandum was issued by the HINU President on June 5,
2000, outlining the use of the SDR and mandating replacement of the PD with
the new multi-purpose SDR. However, the change in procedure from the PD to
the SDR was never utilized and, at the time of the summary evaluation, the PD
was still being utilized at HINU.

Under HEWP, the HINU President had the authority to grant sabbaticals to .
employees without application to a higher level of authority.: The purpose of the
sabbatical auihority was to enable an employee to spend time in an academic or
work environment or to take advantage of the opportunity to devote full-time
efforts to technical, academic or managerial research that could have aided
HINU in achieving its ultimate objective of full accreditation. The HINU President
reported that several sabbaticals had been approved in cases where expenses
were paid by an entity outside the University. Although this was directly
attributable to the University’s lack of available funds to cover the expenses, itis
directly contrary to the responsibility of the University, as identified in the Federal
Regi'ster Notice, to cover the expenses of the sabbatical. By.limiting approval of
sabbaticals to those on which outside coverage of an employee’s expenses was
provided, the University missed an opportunity to reap the other benefits that
were identified in the Federal Register Notice under this Authority.

(3) Contribution-based Compensation and Appraisal System (CCAS).

The CCAS promoted salary adjustment decisions made on the basis of an
employee’s overall annual contribution when compared to all other employees
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and level of compensation. Therefore, larger-than-average increases were
permitted for employees who were deemed to be under compensated and
smaller-than-average increases were permitted for employees who were

determined fo be over-compensated in relation to their institutional contributions.

Problems with the CCAS and pay pools were identified in both the Interim
Evaluation and the Faculty Senate Position Paper. Supervisors in each
Department had attempted to implement the CCAS system without oversight
resulting in uneven implementation and application of the system. There were no
procedures established to ensure that awards were linked to mission contribution
and accomplishment. The resuits of responses to questions on the employee
survey relating to the CCAS reflected that there had been an increase in the level
of employee confidence in the CCAS since the baseline and interim surveys.
This appeared to be the result of steps taken in some Departments to rectify
disparities in application of CCAS within the University. A comparison was
made of the CCAS to the appraisal system used in other Demonstration Projects
and it was noted that the CCAS had not been developed specifically for use in
HINU’s unique higher education learning environment. Instead, the CCAS had
been developed and used in other Demonstration Project with missions that were
dissimilar to that of HINU.

Complaints were also received over the procedures for pay pools and awards.
The results of the employee survey revealed that an 8.6% decrease in the
number of employees who now believed that financial rewards were seldom
related to employee performance. Eleven percent fewer employees believed that
pay raises depended on their contribution to the accomplishment of the HINU
mission. Twenty-one percent fewer employees believed that pay raises
depended on how well they performed. One percent fewer employees believed
that cash awards depended on how well they performed. Six percent fewer

employees believed that high-performing employees received monetary awards.
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Ten percent fewer employees believed that high-performing employees received
non-monetary awards. Twenty-five percent fewer employees believed that
supervisors were fair in recognizing individual accomplishments and 10% fewer
employees believed that the organization recognized supervisors who took the
time to develop their employees’ knowledge, skills and abilities. Based on the
fact that the survey results reflected a general decrease in the confidence level of
employees in the appraisal and awards programs, the objective of the
Demonstration Project to realize more satisfied employees as a result of a firmly
established link between mission contribution and pay/awards has not been

established.

Additional reviews were made to determine if a disparity existed between awards
to employees in the Experimental Group (full HEWP participation) and the
Control Group. No disparity was nbted between the groups. It was noted,
however, that there was a much higher number of employees who received .
monetary award greater than $5,000. prior fo implementation of the

Demonstration Project.

There was coﬁsiderable dissatisfaction expressed by employees over the fact
that there was no public recognition of awards and that the criteria for giving
awards was not known to the general employee population. It is recommended . .
that a Personnel Policy Board be established to establish criteria for awards and
to make determinations on such issues as public recognition of awards.

{4) Broadbanding. Under the broadband system, it was anticipated that
competitive promotions would be less frequent and that movement throdgh the
broadband levels would be a more seamless process than under the current
GSIWG procedures. It was also anticipated that advancement within the
broadband system would be contingent on merit. One major factor of the

broadband system was the addition of higher quality candidates for employment
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because salaries of individual candidates were to be based on academic
qualifications and/or work experience and not limited by the current GS/WG pay
procedures. The hiring official was to determine the starting salary of individual
candidates based on the available labor market considerations relative to special
qualification requirements, the scarcity of qualified applicants, programmatic
urgency, and the education/experience level of each new candidate.

In on-site interviews, it was determined that there was little understanding of the
broadband system byA employees; how employees moved up within the
broadband system or between broadband levels. In response to questions on
the employee survey, it was noted that 60% of responding supervisors indicated
that they had not received adequate training on administration of the pay system.
Supervisors were also less satisfied than they were during the Baseline
evaluation with the amount of authbrity they had to determine pay for their
employees. Statistical data was obtained and it was determined that the
salaries of new employees during the latter years of the Demonstration Project
were less likely to be set at the equivalent of step 1 of the GS bay system.” This
indicates that the system had worked to a certain extent even though supervisors
were less pleased with the process. It was also determined that the pr@mary

factor in limitations placed on pay setting was budgetary in nature.

(5) Delegation of Classification Authority. Prior to the implementation of

HEWP, classification authority was maintained at the OIEP Human Resources
Office in Albuquerque, New Mexico. This caused delays in filling vacant
positions while the positions were classified. Delegation of classification
authority to HINU under HEWP was intended to give HINU managers atthe
lowest practical level the authority, control and flexibility they needed to provide
quality educational opportunities for American indian students. Under HEWP,
classification authority was delegated to the HINU President. The authority could
be further re-delegated to subordinate management levels. First-line supervisors
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were responsible for determining position requirements, preparing the Statement
of Duties and Requirements and providing classification recommendations fo the
Human Resources Director who was to provide on-going consultation and

guidance to managers and supervisors throughout the classification process.

Unfortunately, except on a very limited basis, classification authority was never
implemented at HINU and it was never operated according to the procedures
outlined in the Federal Register Ngtice. The result was dissatisfaction among
managers who correctly believed that the authority to classify positions had been
delegated to HINU under P.L. 105-337. Instead of implementing and utilizing
classification authority at HINU, the University continued to forward positions to
the OIEP Human Resources Office in Albuquerque to be classified. According
to the HINU Human Resources Specialist, this decision had been made as a
result of complaints that she had received from HINU staff concerning her
classification of positions in the Section of the University where her husband
worked. However, by continuing to send positions to OIEP in Albuquerque fo be
classified, the intent and benefit of this aspect of the Demonstration Project was

negated causing frustration among supervisors.

(6) Delegation of Procurement/Contracting Authority. Along with

Classification Authority, HINU was also delegated procurement and contracting -
authority under HEWP. A GS-13 Contracting Officer was hired on September
19, 2004 to administer the newly delegated contracting and procurement
authorities. When interviewed during the on-site visits, the Contracfing Officer
noted that full procurement/contracting authority had not yet been realized.
Others at the University indicated that the delay was due to the acquisitibn ofa
program entitled, “IDEAS” that would shortly be obtained and full
contract‘mglprocuremer:t au;thority would be realized. There were benefits noted
under this authority even though it has not yet been fully implemented. For
example, the new Contracting Officer now has an unlimited warrant level
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authority (in an interview with the primary HR Specialist, Jefferson, the evaluator
was informed that the warrant level has been raised to $10,000) which aliows for
purchasing of more equipment and supplies than allowed prior to HEWP

implementation.

(7) Extended Probationary Period. One of the benefits to HINU under
HEWP was the retention of “excellent contributors” and the separation of “poor

performers”. In order to accomplish this, an extended probationary petiod was
implemented that changed the “trial period” for employees from one to three
years. The results of the employee survey revealed a greater percentage of
employees than in the Baseline survey who expected to look for another job
outside of the University during the coming year. In addition, the extended
probationary period had been unevenly implemented and applied by the HINU
Human Resources Office resulting' in confusion among supervisors and staff at
fhe University as to how the probationary period was set. At the conclusion of
the Demonstration Project test period, the HINU President had intervened and
had established policy that ensured consistent application of the extended
probationary period. Even with these problems, the extended probationary
period had been applied within HINU to allow sufficient determination that this
had proved to be of benefit to the University in seﬁarating poor performers.

(8) Increased Utilization of Supervisory Authority. One of the primary

objectives of HEWP was to give more authority to supervisors to take personnel
"actions. However, the Demonstration Project did not achieve this intended

objective as proven by the results of the employee survey.

(9) Unintended Outcomes. A review was made to determine whether the

Demonstration Project had any unintended outcomes on veterans, EEO or other
groups, on merit systems principles, or on prohibited personnel practices.
Although EEO complaints had risen during the Project period, it was determined
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that this was the result of other factors and not of the Demonstration Project.
There were several allegations of misuse of the system by the Human Resources
Office that had not been investigated. However, at the conclusion of this
summary evaluation, the primary subject of these complaints (the primary HINU
Human Resources Specialist) had left HINU for another Federal position. It was
recommended that if future complaints of this nature were raised they be
immediately investigated to determine their validity.

Factors Affecting the Success of the Demonstration Proj'ect

It was determined that several factors affected the present and future success of
the Demonstration Project. First, although HINU has been promised sufficient
budget to implement HEWP and to operate HEWP objectives, this had not been
realized. The budget of HINU had remained the same throughout the
Demonstration Project leaving little money to implement the Project interventions.
For example, although broadbanding had been implemented, the lack of budget
to support this intervention had severely limited its application and success.
Secondly, employees and supervisors have lost confidence in the system and
have lost faith that the interventions will ever be fully implemented. Third, the
Academic staff has been furloughed four of the past eight summers leaving them
with a loss of salary for the furloughed period. In prior administrations, a summer _
session was adopted that helped interested Instructors work fhréugh the summer
months thus obtaining additional salary for the summer period. In response to
the summary evaluation, the HINU President reported that the decision not to
hold a summer session for four of the past eight years had been based ona
recommendation from Academic Affairs. Regardless of the reason for the
decision ndt to hold a summer session, however, the loss of salary by the
Academic staff has caused budgetary decisions (such as the cost of HEWP
implementation) to be questioned by this Department who believe that available.
funds should be applied toward the mission. Unless this issue is resolved,
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initiatives, such as HEWP, are most likely doomed to failure. Lastly, there were
numerous complaints about the lack of personnel services provided by the HINU
Human Résources Office to HINU employees and supervisors. There were also
complaints about retaliatory action taken by this office against the HINU
workforce.  Since the HR Office is critical to any success of the Demonstration
Project, it is recommended that this Office be placed in an organizational
structure directly ur}der the HINU President to ensure that personnel services are

evenly provided to the entire HINU workforce.

Threats to Internal Validity. Five (5) threats to internal validity were identified.

First, a Type il error was identified. This means that the Demonstration Project
was incorrectly imblemented. Therefore, the evaluation tested only the project
that was implemented and not the project that was intended. Second, although
statistical data was requested from"HINU on many occasions, very little of the
requested information was provided. Where possible, the data was obtained
from other sources, such as individual HINU managers and the OIEP HR Office.
However, the failure to HINU to provide the requested data, in some cases,
severely impacted on the ability to conduct an accurate evaluation of the Project ‘
accomplishments. Third, during on-site interviews, employees expressed fear of
retaliation by the HINU HR Office if the evaluation identified them by name or
position. These individuals were promised confidentiality and, in some cases,
this has negatively impacted on the ability to verify and validate some information
in the evaluation. Lastly, during the Baseline employee survey, only a very small
percentage of the HINU workforce completed employee surveys. Since this data
has been used in comparison to later surveys, it impacts on the validity of

comparisons in the summary evaluation.

Findings and Recommendation.
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Many of the HEWP inferventions were never implemented or were unevenly
implemented across organizational divisions. Therefore, it is difficult to
recommend implementation or términation of these untested interventions: The
interventions that were most beneficial to HINU were the extended probationary
period, the Contracting/Procurement Authority, and the establishment of
permanent, contingent and temporary appointment authorities. It should be
noted, however, that care should be taken to ensure that the use of contingent
and temporary appointments do not detract from the security for retention of the
employee population as is now indicated. By making the majority of all
appointment with a Not To Exceed (NTE) date rather than making the
appointments permanent, the University will be less likely to compete
satisfactorily with the University of Kansas for quality candidates in the area.
Other project interventions,_such as broadbanding and the CCAS/awards
programs, were implemented but were only partially utilized due to the severe
budgetary restrictions faced by the University. it was determined that the CCAS
appraisal system was not developed exclusively fo meet HINU’s unique higher
education mission. Rather, it is the same intervention that was used in other
Demonstration Projects. The evaluator reviewed both the HINU CCAS and the
CCAS implemented as part of the Depariment of Defense Civilian Acquisition
Workforce Personnel Demonstration Project and found the programs too similar
in nature to ensure that the needs of HINU’s unique mission are met. ltis
recommended that further evaluation of these interventions (and modification of
the HINU CCAS) be conducted to ensure that these will be beneficial to the

University prior to permanent implementation.

Government-wide Applicability. Some of the project interventions could be

utilized government-wide, such as the Procurement/Contracting Authority.
However, since none of the HEWP interventions were thoroughly and evenly
implemented and tested, the evaluator is reluctant to make such a
recommendation at this time. If the project is extended and the interventions are
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more thoroughly tested, a decision on whether to recommend the interventions

for government-wide application could be made.

Extension of the Demonstration Project. HEWP was extended for an additional

two years. Despite the fact that the Project was extended, no changes were
made at that time that would have resolved the many outstanding problems that
HINU was experiencing with HEWP. Since many of the interventions had not
been implemented or had been unevenly implemented, the extension of the
Project did little to assist the validation of results under the Demonstration
Project. As reflected in the results of the most recent employee survey, 33 1/3
percent of responders are against permanent implementation of the Project. A
larger percentage of responders (44%) are unsure whether the Project should be
permanently implemented, reflecting a failure to achieve the stated program
objective of a higher rate of satisfied employees through linkage between Project
interventions and contribution to mission accomplishment. The percentages in
the employee survey are now more positive than in the previous Baseline and
Interim surveys. Based on this increase in employee percentages toward project
implementation, it would be a disservice to the money and efforts that have been
expended toward accomplishing HEWP, to abandon the project at this point.
The interventions have not been thoroughly tested to determine their ability to

benefit successful mission accomplishment.

A recommendation could be made to further extend the project for an additional
period of time. - However, this would accomplish little if full implementation of
project interventions is not accomplished in conjunction with the extension of the
project or if needed changes to the system are not actualized. There is also little
point in making a recommendation to extend the project if the funds needed to
fully implement the interventions are not avaitable. If the above issues are
resolved, however, extension of the project could be very beneficial to HINU in
fully implementing and testing project interventions.
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General Recommendations. The results of the most recent employee survey .

reflect that only 24% of responders support project implementation and this
reflects dissatisfaction among the HINU workforce in HEWP. However, the
project was designed to assist HINU in meeting mission objectives and this could
still be accomplished through implementation of the project interventions.
Unfortunately, the interventions were not sufficiently implemented and tested to
provide definitive proof that they have met the objectives stated for the Project in
the Federal Register Notices. If the project is to be permanently implemented,
there must be further test'ing of project interventions to establish a stronger link
between the interventions and success or failure fo meet mission

accomplishments.

Jt is recommended that the-decision on the outcome of HEWP be made in
coordination with the newly appointed HINU President who has the most to gain
or lose in this process. Lacking support of the newly appointed President, there

is little chance for the program to succeed.

The Project could be terminated and HINU revert back to the former Title 5
system. Since so much time and effort has already been extended toward the
Project, this would be the least favored of the options on the outcome of the
Project. C

A request could be made to extend HEWP based on the fact that the
interventions were never fully implemented and tested. This recommendation
should be made, however, only if the newly appointed President fully supports
the project and there are funds available to fully implement and utilize the project
interventions. If a request is made to extend the project, a Personnel Policy
Board must be established to oversee even project implementation and
operations and the HEWP Operating Manual must be finalized and distributed to
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managers and employees fo dispel the atmosphere of secrecy that now
surrounds some project interventions. Procedures must be established for
CCAS, broadbanding and award that includes all organizational divisions and
ensure even operations throughout the University. Classification authority must
be implemented and accomplished at HINU instead of OIEP to expedite hiring
procedures. A Site Historian must be appointed and records kept during the
extended time period of the project. All project interventions must be fully
implemented and thoroughly tested with detailed records kept regarding the
accomplishment of stated objectives.

If a decision is made to proceed with project implementation, it is recommended
th'at only the interventions proven useful to HINU in the past six year
Demonstration Project peripd be included in the request for permanent
implementation. These would include: procurement/contracting authority,
permanent/contingent/temporary appointment authorities, and the extended
probationary period. Consideration should also be given to implementing project
interventions on a permanent basis only in Academic Affairs where it is most
needed. However, without the broadbanding intervention HINU would still be
less likely to compete with UK for much needed talent.

Interim Changes. Whether a decision is made to extend or to permanently
implement the project, several actions should be initiated by the HINU President.
First, the HINU Human Resources Office should be placed in the organization
structure directly under the Office of the President with technical oversight by the
OIEP HR Cffice. Only in this way will the President be able to ensure that
adequate HR services are provided to the entire organization without preferential
treatment to some organiiational divisions. Alterﬁately, HINU could explore the
option of outsourcing the HR function to another Federal agency if this would be
economically beneficial to the University. A thorough personnel management
survey should be conducted of the HINU HR functions to determine the level of
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personne! support being provided to HINU employees and staff. Consideration
should be given to utilizing a 360 degree evaluation of the HR office as part of -
this evaluation.

Additionally, the issue of furloughing the academic staff must be resolved as this
is the source of many issues surrounding employee dissatisfaction and retention
in the Academic Division. In a meeting with the Faculty Senate, the evaluator
was informed that recommendations were previously made and forwarded to the
President on ways to implement summer school at the University (or distance
learning). The President responded that she did not recall these
recommendations and she did not believe that they had been forwarded to her. If
there are such recommendations, they should be reviewed and considered as
this would allow some of the academic staff an option of working through the
summer school term and wbuld increase the salary to these individuals.

Follow-up. This summary evaluation should be coordinated with the Office of
Personnel Management to ensure that all required areas of evaluation had been
addressed. The evaluator will work with HINU after the report has been
coordinated with OPM to finalize the evaluation and address areas needing
revision. A diskette containing a copy of this evaluation is being forwarded to
HINU so that necessary changes can be made. In addition, the evaluator
requests a meeting with BIA/BIE officials who review this document to clarify the
information submitted in portions of this evaluation.
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Appendix B
PUBLIC LAW 105-337—O0CT. 31, 1998 -112 STAT. 3171

Public Law 105-337
105th Congress '

' An Act .

To allow Haskell Indian Nations University and the Southwestern Indian Polytechuic

Tostitute each to conduct n demonstration project to test the feasibility and Oct, 31, 1998
desirability of new. personnel management policies and procedures, and for other | TR, 4259

purposes. .
Be it enacted by the Senate and House of Representaiives of

3

the United States of America i Congress pssembled, II:IIasken Indian
< . K ationy
SECTION 1. SHORT TITLE, : University.and
Southwestern

This Act may be cited as the “Haskell Indian Nations University Indian

and Southwestern Indian Polytechnic Institute Administrative Sys- %”:gpﬁ;}cthnic
7 inte
tems Act of 18987, ] ) e tive
SEC. 2. FINDINGS. Systems Act of
The Congress finds that— Kahsas, .
(1) the provision of culturally sensitive curricula for higher Now Mexdco, .
education programs at Haskell Indian Nations University and note.
the Southwestern Indian Polytechnic Institute is consistent 25 USCS731.
with the commitment of the Federal Government to the fulfill-
ment of treaty obligations to Indian tribes through the principle
of self-determination and the use of Federal resources; and
. (2) giving a greater degree of autonomy to those institu-
tions, while maintaining them as an integral part of the Burean
of Indian Affairs, will facilitate—
% (A) the transition of Haskell Indian Nations University
to & 4-year univexgity; and
(B) the administration and improvement of the aca-
demic program of the Southwestern Indian Polytechnic
- Institute,
SEC. 3. DEFINITIONS; APPLICABILITY, ! : 25 USC 3731
note.

(a) DEFINITIONS.—For purposes of this Act:

(1) SECRETARY.—The term “Secretary” means the Secretary
of the Interior, )

(2) EMPLOYEE~The term “employes”, with Tespect to an
institution named im subsection (b), means an individual .
employed in or under such institution, .

(8) ELIGIBLE,—The term “eligible” means an individual who
has qualified for appointment in the institution involved and
whose name has been entered -on the appropriate register or
list of eligibles.

(4) DEMONSTRATION PROJECT.—The term “demonstration
project” means a project conducted by or tinder the supervision
of an institution named in subsection (b) to determine whether
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specified changes in personnel management policies or proce-

dures would result in improved personnel management.

(b) APPLICABILITY.—This Act appliés to— o
(1) Haskell ITndian Nations University, located in Lawrence,

Kanéas; and :

(2) Southwestern Indian Polytechnic Institute, located in
Albuguerque, New Mexico.
25 USC 3731 SEC. 4, AUTHORITY.
note. (2) IN GENERAL.—FEach institution named in section 3(b) may

conduct a demonstration project in accordance with the provisions
of this Act. The conducting of any such demionstration project shall
not be limited by any lack of specific authority under title 5,
United States Code, to take the action contemplated, or by any
provision of such title,or any rule or regulation prescribed under
such title which is inconsistent with the action, including any
provision of law, rule, or regulation relating to-—
(1) the methods of ‘establishing qualification requirements
for, recruitment for, and appointment to positions;
T (2) the methods of classifying posifions and compensating
employees;
(8) the methods of assigning, reassigning, or promoting
employees; ¢
(4) the methods of disciplining employees;
(5) the methods of providing incentives to employees,
including the provision of group or individual incentive bonuses
or pay; :
(6) the hours of work per day or per week;

(7) the methods of involving employees, labor organizations,
and employee organizations in personnel decisions; and

(8) the methods of reducing overall staff and grade levels,
(b) CONSULTATION AND OTHER REQUIREMENTS.—Before

commencing a demonstration project under this Act, the president
of the institution involved shall—

(1) in consultation with the board of regents of the institu-
tion. and such other persons or representative bodies as the
president considers appropriate, develop a plan for such project
which identifies— .

(A) the purposes of the project; L
(B) the types of employees or eligibles to be included

(cat%gorized by occupational series, grade, or organizational

unit); .

() the number of employees or eligibles to be included

(in the aggregate and by category);

(D) the methodology;

(E) the duration;

(F) the training to be provided;

(&) the anticipated costs;

(H) the methodology and criteria for evaluation,
consistent with subsection (f); ‘

(@) a specific description of any aspect of the project
for which there is a lack of specific anthority; and

(J) a specific citation to any provision of law, rule,
or regulation which, if not walved, would prohibit the
cdnduc%ng of the project,.or any part of the project as

roposed;
&) publish the plan in the Federal Register;

Fedsral Repister,

rehlinetinn
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(3) submit the plan so published to public hearing; )
(4) at least 180 days before the date on which thé proposed Notification.
praject is to commence, provide notification of such project

to—

(B} each House of Congress;

(A) emp]oyées likely to be affected by the project; and

(5) at least 90 days before the date on Whici: the proposed Reports,

project is to comrhence, provide each House

of Congress with

a report setting forth the final version of the plan; and

(6) at least 60 days before the date on which the proposed
project is to commence, inform all employees as to the final
version of the plan, including all information relevant to the
malking of an election undér subsection (h)(2)(A).

" may— .
(1) provide for a waiver of—

(c) LmvaraTionNs.—No demonstration project under this Act

(A) any provision of law, rule, or regulation providing

for—

(i) equal employment opportunity;

(ii) Indian préference; or
(ii1) veperans’ preference;

(B) any provision of chapter 23 of title 5, United States

Code, or any other provision of such title

relating to merit

system principles or prohibited personnel practices; or any

rule or regulation prescribed under auth
pravision; or

ority of any such

(C) any provision of subchapter II or III of chapter
73 of title 5, United States Code, or any rule or regulation
preseribed under authority of any such provision;
(2) impose any duty to engage in collective bargaining

with respect to— .
(A) classification of positions; or
(B) pay, benefits, or any other form
or

of compensation;

(3) provide that any employee be required “to pay dues

or fees of any kind to a labor organization as a condition

of employment. x

(d) COMMENCEMENT AND TERMINATION DATES,—‘-Each dem-

onstration project under this Act—

(1) shall cornmence withih 2 years after the date of enact-

ment of this Act; and . .
(2) shall terminate by-the end of the 5y

ning on the date on which such project commences, except

ear period begin-

that the project may continue beyond the end of such 5-year

period—

of the project; and
B

(A) to the extent necessary to validate the results

Y to the extent provided for under subsection

(h)(2XB).

(a) DISCRETIONARY AUTHORITY TO TERMINATE.—A demonstra-
tion project under this Act may be terminated by the Secretary
or the president of the institufion involved if either determines

that the project creates a substantial hardship

on, or is not in

the best interests of, the institution and its educational goals.

(f) EVALUATION.—
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(1) IN GENERAL—The Secretary shall provide for an evalua-
tion of the results of each demonstration project under this
Act and its impact on improving public management.

(2) INFORMATION.—Upon request of the Secretary, -an
institution named in section 3(b) shall zooperate with dand assist
the Secretary, to the extent practicable, in any evaluation
undertaken under this subsechion and provide the Secretary
with requested information and reporis relating to the conduct-
ing ofits demonstration project, :

(&) ROLE OF THE OFFICE OF PERSONNEL MANAGEMENT.~Upon

request of the Secretary or the president of an ihstitution named
in section 3(b), the Office of Personnel Management shall furpish
information or technical advice on the design, operation, or evalua-
ion, or amy other aspect of a demonstration project under this

Act.

(h) APPLICABILITY.—

(1) IN GENERAL.—Except as otherwise provided in this sub-
section, all applicants for employment with, all eligibles and
employees of, and all positions in or under an institution named
in section 3(b) shall be subject to inclusion in a demonstration
project under this Act. T

.(2) PROVISIONS RELATING TO CERTAIN BENEFITS.—
(A) OPTION FOR CERTAIN INDIVIDUALS TO REMAIN-UNDER

CURRENT LAW GOVERNING CERTAIN BENEFITS.—

(i) ELIGIBLE INDIVIDUALS.—This subparagraph
applies in the case of any individual who, as of the
day before the date on which a demonstration project
under this Act is to commence at an institution—

(I) is' an employee of such institution; and
(1) if benefits under subchapter III of chapter

83 or chapter 84 of title 5, United States Code,
are to be affected, has completed at least 1 year
of Government service (whether with such institu-
tion or otherwise), but taking into account only
civilian service creditable under subchapter III of
chapter 83 or chapter 84 of such title,

. G) OpmioN.—If a demonstration project is to

. include changes to any benefits under subpart G of

part ITI of title 5, United States Code, an employee
described in clause (i) shall be afforded an election
not to become subject to such demonstration project,
to the extent those benefits are involved (and to instead
remain subject to the provisions of such subpart G
as if this Act had not been-enacted). -

* (B) CONTINUATION OF CERTAIN ALTERNATIVE BENEFIT
SYSTEMS AFTER DEMONSTRATION PROJECT TERMINATES FOR
PERSONS BECOMING SUBJECT THERETO TUNDER THE
PROJECT —Notwithstanding any other provision of this Act,
the termination of a demunstration project shall not, in
the case of any employee Who becomes’ subject to a system
of alternative benefits under this Act (in lieu of benefits
that would otherwise be determined under subpart G of
part III of title 5, United States Code), have the effect
of terminating— )

@) any rights accrued by that individual under
the system of alternative benefits involved; or



163

PUBLIC LAW 105-337—O0CT. 31, 1808 - 112 STAT. 3175

(i1) the system under which these alternative bene-
fits are afforded, to the extent continuation of such
system beyond the termination date is provided for
under the terms of the dernonstration project (as in
effect on the termination date).

(3) TRANSITION PRQVISIONS,—

(A). RETENTION OF ANNUAL AND SICK LEAVE ACCEUED

BEFORE BECOMING SUBJECT TO DEMONSTEATION PROJECT.,-—
Any individual becoming subject to a demonstration project
under this ‘Act shall, in ‘a_manner consisient with the
requirements of section 6308 of title 5, United States Code,
be credited with any annual leave and any sick leave
standing to such individuals. credit immediately before
becoming subject to the project.

(B) PROVISIONS RELATING TO CREDIT FOR LEAVE UPON
SEPARATING WHILE THE DEMONSTRATION PROJECT IS STILL
ONGOING.—Any demonstration project under this Act shall
include provisions cansistent with the following:

() LUMP-SUM CREDIT FOR ANNUAL LEAVE.—In the
case of any individiial who, at the time of becoming’
subject to the ‘demonstration project, has any leave
for which a lump-suip payment might be paid under
subchapter VI of chapter 55 of title 5, United States
Code, such individual shall, if such individual sepa- -
rates from service (in the circumstances described in
seetion 5551 or 5552 of such title 5, as applicable)
while the demonstration project is still ongoing, be
entitled to a lump-sum payment under such section
5551 or 5552 (as applicable) based on the amount
of leave standing to such individual’s credit at the
time such individual became subject to the demonstra-
tion project or the amount of leave standing o such
@mliiv-idual’s credit at the time of separation, whichever
is less.

(ii) RETIREMENT CREDIT FOR SICK LEAVE.~—~In the

case of any individual who, at the time of becoming

subject to the demonstration project, has any sick leave

which would be creditable under sectien 8339(m) of ¥

title 5, United States Code (had such individual then .

separated from service), any sick leave standing to

such individual’s crédit at the time of separation shall,

if separation cccurs while the demonstration project

is still ongoing, be so creditable, but only to the extent

that it does not exceed the amount of creditable sick

leave that stood to such individual’s credit at the time

such individual bscame subject to the demonstration

roject. )

C) TRANSFER OF LEAVE REMAINING UPON TRANSFER .
TO ANOTHER AGENCY.—In the case of any employee who ’
becomes subject to the demonstration project and is subse-
quently transferred or otherwise appomted (without a
break in servics of 3 days or longer) to another position
in the Federal Government or the government of the Dis-
trict of Columbia under a different leave system (whether
while the project is still ongoing or otherwise), any leave
remaining to the credit of that individual which was earnsd
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25 USC 3731
note. .

25 USC 3731
note.

25 USC 3781
note,

Deadline.
26 USC 3731
note,

or credited under the demonstration project shall be trans-
ferred to such individuals credif in the new employing
agency on an adjusted basis under regulations prescribed
under section 6308 of title 5, United States Code. Any
such regulations shall be prescribed taking into account
the provisions of subparagraph (B).

(D) COLLECTIVE-BARGAINING AGREEMENTS.—Any collec-
tive-bargaining agreement in effect on the day before a
demonstration project under this Act commences shall con-
tinue to be recognized by the institution involved until
the earlier of— .

i) the date occurring 3 years after the commence-

ment date of the project; .

(31) the date as of which the agreement is scheduled
to expire (disregarding any o%tion to renew); or

(iii) such date as may be determined by mutual
agreeraent of the parties.

SEGC, 5. DELEGATION OF PROCUREMENT AUTHORITY.

The Secretary shall, to the maximum extent consistent with
applicable .Jaw and subject to the availability of appropriations
therefor, delegate to the presidents of tlie respective institutions
named in section 3(%) procurement and contracting authority with
respect to the conduct of the administrative functions of such
institution. : :

SEC, 6. AUTHORIZATION OF APPROPRIATIONS. .

There are authorized to be appropriated, for fiscal year 1999,
and each fiscal year thereaftsr, to each of the respective institutions

named in section 3(b}—
(1) the amount of funds made available by appropriations
as operations funding for the administration of such institution

for fiscal year.1998; and
(2) such additional sums as may be necessary for the oper-
ation of such institution pursuant to this Act. )

SEC, 7. REGULATIONS,

The president of each institution named in section 3(b) may,
in consultation With the appropriate entities (referred to in section
4(bX1)), prescribe any regulations necessary to carry out this Act.
SEC, 8. LEGISLATION TO MAXE CHANGES PERMANENT.

Not later than 6'months before the date on which a demonstra-
tion project under this Act is scheduled to expirs, the institution
conducting such demonstration project shall submit to each House

of Congress—
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(1) recommendations as to whether or not the changes
uuger such project should be continued or made permanent;
an

(2) proposed legislation for any changes in law necessary
to-carry out any such recommendations.

Approved October 31, 1898. -

LEGISLATIVE HISTORY-—H.R. 4269: ' "
HOUSE REPORTS: Nu 106-700, Pt. 1 (Comm. on Government Reform and Over- v

£,
CONGRESSIONAL RECORD Vol. 144 (1998):
Oct. 6, considered and passed Houae.
Oct. 14 considered and
WEEKLY COMPILATION OF?PRESIDENTIAL DOCUMENTS, Vol. 34 (1898):
Oct. 31, Presidential statement.
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DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs
Higher Education Workforce Project

AGENCY: Bureau of Indian Affairs,
Interior,

ACT(ON: Notice of approval of 2
demonstration project final plan.

SUMMARY: On March 10, 2000, the
Bureau of Indian Affajrs (BIA}
published a natice in the Federal
Register (65 FR 13170, to allow Haskell
Indian Nations University to conduct a
demonstration project to test the
feasibility and desirability of a new
personnel management policies and
procedures, This notice announces the
approval of a final plan of the
demonstration project for Haskell Indian
Nations University.

DAYES: Implementation of this
demonstration project will begin on
October 1, 2000.

FOR FURTHER IRFORMATION CONTACT: Dir.
Karen Swisher, Haskell Indian Nations
University, Lawrence, Kansas 66046,
785-749-8497; e-mail address:

kswist 1.cc.haskell.edu
SUPPLEMENTARY INFORMATION:

1. Overview

Public Law 105337, Haskell Indian
Nations University (HINU) and
Southwestern lndian Palytechnic
Institute (SIPI) Administrative Systems
Act 0f 1998, Oct. 31, 1998, allows HINU
to conduct a demonstration project to
test the feasibility and desirability of
new personnel mansgement policies
and procedurss. Public Law 105337
finds that the provision of culturally
sensitive curricula for higher education
programs at Haskell Indjan Nations
University is consistent with the
commitment of the Federal Government
to the fulfillment of treaty obligations to
Indian tribes through the principle of
self-determination and the use of
Federal resources. It further finds that
giving a greater degree of autonomy to
the institution while maintaining it as
an integral part of the Bureau of Indian
Affairs will facilitate the transition of
Haskell Indien Nations University to a
4-year university, This notice is
published in accordance with authority
delegated by the Secretary of the Interior
to the Assistant Secretary—Indian
Affeirs by 209 DM 8.

e 31 total comments received on
the first notice in the Federal Register,
March 10, were valuable gnides ta
revision of the Higher Education
‘Workforce Project (HEWP). Three
speakers commented on the Federal
Register notice at the April 24 public

hearing, and 28 letters were received by
the deadline of May 8, Fourteen
identical letters npposed the
demonstration in general terms, A
number of commentors submitted a
form letter which arrived on May 9, and
its concerns although not official
comments, were also considerad,
‘Written comments represented input
from both Haskell employees and
alumni. Most changes to the
demonstration project derive from these
public comments.

‘The majority of the changes are in the
area of Contribution-based
Compensation and Assessment System
{CCAS). Major changes includs the
decision that the General Increase will
be given to all employees annually
regardless of CCAS assessment scores,
Within-Grade Increases will also
continue. And the General Schedule
salary structure will be maintained as
the framework for the project’s
broadbanding system, revisions were
mads ta clarify Indian preference,
veterans’ preference, merit principles,
and Equal Employment Opportunity
(EEO).

The comments highlighted instances
of misunderstanding with the present
personnel system as well as the project
innovations. They underscored E\e
importance of providing training on the
Demonstration Projsct to supervisors
and employees. The substance of all
comments received has been conveyed
to the Office of Indian Edugation
Programs (OIEF) and the HEWF Steering
Committee, in the event that policies,
Pprocesses, and training sessions may
benefit from such perspectives. The
following ia a summary of these written
and oral comments by topical areas and
a response to each.

2, Summary of Comments
A. Participating Employees, ILE.

Comments, One comment suggested
only faculty should go under the

. demonstration project, The commenter

stated that hiring problems are a
problem in the area of Instruction, so
amployees in other areas should be
exempt from the demonstration.
Response. Puhlic Law 105-337 Sec.4
Authozity (h) (1) states that all
applicants for employment with, atl
eligible and employees of, and all
positions in or under an institution
named in section 3(b) shall be subject to
inclusion in & demonstration project
under this Act. Prior to the design phase
of the demonstration project other work
units on campus besides insteuction had
expressed dissatisfaction with the
current personnel system. For the
preceding reasons all employees at the

institution will be included in the
demonstration project. Information was
added to clarify the makeup of the
participanis in the project and the
division of the participants into an
experimental and a control group for the
purpose of evaluating the contribution
based portion of the assessment process.

B, Hiring and Appointment Authorities,
LA

Comments. Three comments gave
support to the HEWP plan to classify,
examine and appoint employees on site
rather than at the area BIA personnel
office in Albuguerque.

An area of great concern was Indian
Preference. Of the jtems contained in
the letters which arrived after the
closure of the comment period was the
statement that Indian preference is
compromised by the demonstration, and
one other letter voiced this concern.
One letter in support of HEWP noted the
Indian Preference wording of IILA.1,
which states that applicants who meet
Indian Preference qualifications will
receive preference in hiring. Also, the
impact of the Scholastic Achievement
Appointment on Indian prefersuce
received two negative comments. One
further question regarding Indian
Preference concerned ranking
Siocedures for Indjan preference if more

an one applicant meets Indian
Preference.

Two comments opposed the optional
extension of the probation period from
one to three years, because of a concern
that this would place undue stress on
employees. One stated that one year of
probation, not three, wes sufficient time
to evaluate an employes.

Two comments supported contingent
appointments, and one other comment
expressed the concern that contingent
appointments would replace permanent
employess.

One comment suggested language that
would delineate the Haskel! Board of
Regents, role in the hiring and review of
the Haskell President. It hased its
authority on Public Law 105-337 and a
resolution passed by the National
Haskell hoard of Regents Jan. 13, 2000
(2000-03). The recommended language
included giving the Regents authority
for (1) determining the process for
applications for President; (2] rating and
ranking Presidentisl applicants and {3)
recommending the most qualified
candidate(s) to the Director of OIEP. It
suggested that the Regants conduct an
annual review of the President to be
used to help determine appropriate
personnel actions based on performance
or conduct, The comnment further
suggested that the Regents expand their ..
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authority after long-range developmént
planning, self-study, and training.
Commenters also showed concern for
hiring procedures. One requested
clarification of academic procedures in
reference to hiring of Academic

positions and questioned whether non- -

academic administrators should follow
the same procedures. One comment
stated that the term insufficient number
is not clarified in reference to highest
certifiable grouping of candidates
(ILA.1.a).

Respange. HEWP proceeds with the
hiring and appointment authorities of
the demonstration project, which
improves personnej administration of
employess. The demonstration project
corrects personnel problems by
providing on-site personnel
classification, examination, rating, and
appointment authorities,

The revised docwment clarifies and
strengthens wording of Indian
preference hiring procedures, which is
supported by the Public Law 105-337
limitation:

No demonstration project under this Act
may provide for a waiver of Indien
preference. (4.C.i).

The Indian Preference rating section
now reads:

If one or more qualified applicants
d dian s

then only those applicants will be considered
for the position, Those Indian Proference
candidates who meet the minimum
qualifications will be further evaluated based
on Knowledge, Skills, and Abilities that are
dirgetly linked to the position(s} to be filled
and receive m:msricancoms of 70, 80, or 90.

If no Indian Preferenco applicants meet the
minimum qualifications, then other
candidates will be considersd, Thase non-
Indian Preference candidates who meat the
rainimum gualifications will ba further
evaluated based on Knowledge, Skills, and
Abilities that are directly linked to the
position(s) to be filled and recelve numerical
scores of 70, 80, or 80, *

The Scholastic Achigvement
Appointment in the Federal Register is
revised to allow this appointment only
for candidates who qualify for Indian
Preference.

Policies for probation and contingent
appointments remain as they are in the
Federal Register. The flexible probation
period allows for employees to finish
advanced degrees or licensing required
for upper-level position. This
encourages an educated, well qualified
workforce, In the case of faculty, the
Slrcbatinn poriod is a compromise with

@ seven. years required for tenure at
most colleges, Contingent appointments
are not meant to replace permansnt
employees. The Federal Register states:

‘The contingent appointment may not be
used to replace or substitute for work
performed by employees occupying regular
positions required to perfarm the mission of
the institution, but may be usod to
supplc.l]'nent regular positions work activities

2],

The intent of HEWP is to provide
contingent appointments for general
staffing needs and academic
appointments equivalent to the
positions of teaching assistant and
instructor. Contingent appointments are
subjsct to time limits so that contingent
employees can transition to permanent
positions. The use of part-time
instructors can become exploitive, with
such employees given limited salaries,
1o benefits, and no permanent status.
HEWP allows for the flexibility of
temporary and emergency additions to
the workforce, but with the provision
that ongaing employment leads to
institutional commitment,

HEWP does not address the
relationship between the Board of
Regents and OIEP. The demonstration is
a personnel systern within the federal
government, and legal Hability for the
system restg with the federal
goveinment, The HEWP Operations
Manual and the memorandum of
understanding between OIEP and the
Board of Regents will expand on the
Regents, role outside of this document.

WP clarified the term academic
procedures in IILA,1.a, The Federal
Register is revised to clarify the number
of highast certifiable groupings of job
candidates:

If according to the judgment of hiring
personnel the 'superior’ group does not
create a large enough pool of eligible
applicants for ranking, then applicanta in the
next lower group may be certified,

C. Broadbanding, IIL.B,

Comments, One comment suggested.
employees’ change in broadband levels
should be noncompetitive, Other
comments showed a need for
olarification of the Federal Register: one
comment misinterpreted broadbanding
as a means to lower base salary; another
comment said the terms Professionalt
and Technical/Specialist as broadband
categories were unclear; another
comment requestad clerification for GS
and WG equivalent levels, as well as
executive ranges. Finally, the Simplified
Assignment Procass (I11.B.2) was
considerad a preliminary step toward
downsizing:

[Simplified Assignment Process} implies
HINU is downsizing, shrinking instead of
growing,

Response. Advances within
broadband levels are noncompetitive,
and advances from one broadband area

to another can be noncompetitive, This
provides for rewarding hig’ax—perfunni.ng
employess whe contribute to the
institution’s mission. This also
encourages continuity by movi
employees through broadbands without
necessitating a change to a supervisory
positions. Broadbanding does not
change base pay or the locality
adjustment. Step increases for
satisfactory or higher performance, and
incentive increases as a result of
assessment scores can be added to base
pay. Base pay is not subject to reduction
except under adverse actions. The three
broadband categeries are changed to
Academic, Technical/Specialist and
Support. HEWP revised graphics and
terms to clarify broadband salary levels
and increases. The Simplified
Assignment Process section opens with
a general statement that emphasizes the
flexible assignment process of
broadbanding rather than as a method of

. initiating downsizing at HINU.

D, Classifications, III.C.

Comment, Employees are entitled to
an appeals process for classification of
positions and a timeline.

Response, The section Classification
Appeals (II.C.6} addresses appeals and
limits, including the time period far
case processing under Title V (5 CFR
511.605).

E. Contribution-based Compensation
Assessment Systemn, I1.D,

@ Four cc pp
CCAS as a tool to improve employee
quality. Individual comments about
CCAS questioned proceduzel details.
These included clarity of the graphic
illustration (with the suggestion that it
shlu]\i.\ld be i.uvai'ted sc; up showo% high-
achieving employees); privacy o
ranking proce%\u‘es; anlc)l sscond-level
supervision of the pay pool fox the

inistrative Council and
President, Two comments questioned,
the learning contract process, with one
concerned that employees would be
required to pursue degrees and/or
training to keep a job. One commenter
was unfamiliar with the term 380 degroe
feedback used in the assessment
process. Another comment on 360
degree feedback expressed concern that
surveys used to provides customer
feedback would be too time consuming
and farther requested information on
the specific means to obtain peer
evaluation,

Response. The demonstration
implements CCAS on the starting date
but with amendrments based on
comments, Details of the procedures are

-clarified, including the graphic

illustration of CCAS. Privacy in



40914

169

Federal Register/Vol. 65, No. 127/Friday, June 30, 2000/Notices

personnel matters continues to be a
priority of the managers, supervisors,
and HINU personnel office for CCAS
according to federal guidelines, As the
supervising manager of HINU, the
President has final authority over the
Administrative Council end in turn is
assessed by the OIEP director. The
learning contracts, which are written
agreaments between supervisors and
employees, encourage employees to
receive training to remain current with
their appropriate employment fields.
The institution also expects employees
to learn appropriate behaviors in the
workplace. HINU has required, for
example, all-campus training in
harassment issues as well as computor
literacy. Training is part of the ongoing
personnel progess. Such training
enhances the skills of employees,
resulting in qualified, high-performing
amployees. HEWP added wording to
clarify the term leaxning contract, and
the Operations Manual will specify
procedures, HEWP added language to
I1.D.3 to clarify the term 360 degree
feedback, as an assessment system that
includes input from several sources.
HEWP does not believq that surveys
would be unmanageab?;:nAt present,
customers provide information via
surveys for teacher evaluation,
computer services, library services
evaluation, and procurement and
warehouse evaluation. Other areas of
the instifution use surveys to collect
data, but they are not coordinated into
one assessment process, which would
be the advantage of the demonstration
project. Progedures for peer evaluation,
as well as customer and manager
evaluetions, will be developed for each
ares of the institution and explained in
the Operations Manual.
F. General Comments

A renge of general comments
questioned overall procedures of the
demonstration project, including the
following:
(1) Fairness

Comunents, Two comments suggested
supervisors can use the broadbanding
system to unfairly move employeis to

desirable worl < t5 20

enable managers to insert the phrase
“other duties as assigned”’ into job
descriptions. Because such broadbend
changes may not be adverse actions, no
appeal process is in place. Two
comments expressed concern that the
supervisors would conduct the
employee assessment unfairly and
politicize the process. One respondent
was uncertain who would conduct the
assessments, and if that person would
be appropriate. One comment suggested

the importance of equitable
administration of sabbatical awards, and
another comment noted the importance
of managerial training for fairness of the
demonstration.

Response. The demonstration
establishes a structured, group review
pracess to assess employees’
contributions to the mission, including
broadband work assignments,
assessments, and sabbatical awards,
This process is designed to reduce
favoritism and promote fairness. The
advantage of flexible movement among
assignments and levels enhances the
ability of the institution to meet needs
that change quickly as new academic
programs evolve and as budget
appropriations change on an annual
basis. Employees with exceptional skills
can be recruited and moved through pay
levels more quickly. Sabbaticals are
evaluated on criteria that evaluate
overall contribution fo the mission.
Balances are in place to ensure
supervisors give employees fair work
assignments, assessments, and rewards.
The demonstration preject provides a
balance to supervisory assessment
scores and fanking through vse of pay
pool panels, These provids for review of
supervisors® ratings by their peers (i.e.,
by other raters in the same pay pool}
and by the supervisor of all raters in that
pool, In addition, rated employees are
rank-ordered by the entire pay pool
panel. The intent here is not 80 much
to require ranking per se as to ensure
that inflation or deflation by any rater
will be identified and coxrected via the
normal operation of the panel process.
Finally, the pay pool manager (who is
at a higher organizational level than all
the above-mentioned supervisors)
ovarsees and approves the results of the
group review progcess.

A focused training session will teach
supervisors and managers how to
administer CCAS correctly, HEWP
concurs that formal and informal
training is essential for every employee
in the project. Additionally, a third-
party evaluator continually collects data
on project operation and monitors
campensatian trends, among other

areas.

Broadbanding doss not imply -
employees will be assigned outside their
fields of expertise. The Federal Register
states:

a technical expert can be assigned ta any
project, task, or function requiring similar
technical expertise, A manager might bo
asked to manage any similar function or
institution consistent with that individual’s
qualifications (TIL.B.2),

An employee may appeal an
undesirable assignment undser the

current negotiated agreement with the
union. The negotiated union agreement
also provides appeals procedures for
assessment scores. The current
evaluating supervisor, familiar with the
work environment, will conduct the
asgessment.

In sumnmary, the pay pool panel
process, managerial training, continuing
evaluation, and union appeals all guard
against favoritism and promote fairness
for employees under the demanstration.

(2) Composition of the Steering
Compmittee and Team

Comments. Two commenters raised
congcerns reiarding the individuals who
developed the demonstration project.
They noted the need for expertise in the
fields of labor law, federal personnel
systems, and academic personnel
systemns. Adequate Indian

P ion on the devel t team.
and committee was questioned by one
comment,

Response, HEWP team mermbers
represented labor law concerns
throughout the development of the
project documents, Also, steering
committes members are familiar with
labor law in their roles as respondents
1o union negotiations. The negotiated
agreement in effect during the initial
design portion of the project was with
NFFE. After the initial publication of
the proposed project IEF was certified as
the ‘gargai.ning unit for HINU. Currently,
IEF does not have a negotiated
agreement with the university.
However, the administration of the
university is committed to working with
1EF to ensure the success of the
university. The federal parsonnel
specialist at Hagkell has worked with
the team from the time of her
appointment in Jnly, 1999. An Office of
Personnel Management personnel
officer familiar with demonstrations
projects spent details totaling more than
seven months at Haskell. She worked
with the team and steering committes to
develop a lawful, effective personnel
system. Those who worked on BEWP
also had academic experience in
personnel practices, including
University of Utah, Arizona State
University, Cornell University, and .
Montana State University. Team.
members researched personnel practices
at numerous colleges and universities,
including St. Mary’s College, Baker
University, University of Kansas, Ohio
State University, Simon Fraser
University, George Mason University,
Georgia Institute of Technology,
Portland State University, University of
Delaware, University of Minnesota,
University of Wisconsin, and others.
Most of the team and committee
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members who developed the program
are Indian. The steering committee and
director of Office of Indian Education
Programs have final authority over the
project. All of these individuals are
Indian. The team used volunteer
members with expertise who
contributed to the overall effort, Two-
thirds of the SIPI-Haskell team were
Indian. When Haskell separated from
SIPI, two non-Indians remained with
the team out of four active members,
and three resource peaple. Four out of
six members of the sub-committee
developing descriptors for the
operations manual are Indian,

(3) Academic Freedom

Comment. One comment suggested
HEWP suppresses academic freedom
because it Eerives from a military
model, Another comment also
expressed concera over academic
freedom.

HResponse. As a federal institution,
Haskell remains under federal lJaw
regarding conflict of interest and the
Hatch Act. HEWP makes no change
from Title V in classroom or other axeas
of academic freedom. In Academi
Ethics (IILE.2} it clarifies employee
responsibilities and rights regarding an
academic environment outside the
restrictions of usual government
employment. Ideas and concepts were
drawn from other demonstration
projects, Air Force and Army, however,
the employees in these projects were
civil service emplayees as is the case
‘with HINU,

(4) Availability of Federal Register
Document for Employee Input.

Comments. One comment in support
of HEWP described the numerous
training sessions made available to
employees. Two adverse comments
noted the working draft of the Federal
Register was unavailable to emplayses,
while one comment said the Federal
Register language was overly
bureaucratic.

Response. In December, 1999, the
HEWP team announced availability of
the draft at the library and on the
campus electronic bulistin board. The
team provided training sessions during
regular meeting times, including
meetings with Faculty Senate, Facilities,
Athletics, Managers, Food Services, and
Student Services. They created an o-
mail address for response to comments
and suggestions. Because the Federal
Register is a legalistic document, and
provides evidence that is acceptable to
a court of law {prima facie evidence},
language must be accurate and specific.
Team members followed models,
recommendations, and requirements in

the National Archives end Records
Administration publication “The
Federal Register: What It Is and How To
Use It” (rev, 1992),

{5) Budget

Comiments. Concerns arose over
adequate budget to support the changes
of HEWP, including monies to support
professional training and technological
upgrades.

Response. The steering committee end
team members made OIEP aware of the
need for budget increases. Salary
adjustments are based on the possibility
of level funding, Clarification of tho
professional training provisions (I1.G)
includes encouragement for outside
grants monies. To address upgrades of
information systems on campus, outside
consultants evaluated the available
technology and estimated costs to
implement and support the
demonstratjon project. The revisions to
HEWP made as a result of comments
simplify the information technology
needs,

(6) Definitions

. Comment, One commenter asked for
the addition of explanatory definitions
to the document. The comamenter noted
Retained Rate Employee in IILD.5 is a
confusing term. The commenter also
questioned the meaning of positive
education requirements in the
Scholestic Achievement Appointment
gection {TIL.A.1.b). Another comment
noted Merit Principles are not defined
in LD, the section, Delegation of
Examining Authority.

Response, The definition and rights of
an employee who retains a salary after
a Reduction-In-Force under 5 U.S.C.
5363 and 5 CFR part 536 are delineated
in these federal documents, which are
cited in ILD.5. The term positive
education requirements refers to
positions with a directly related or
professional level college curricalum.
Federal Merit Principles are the
widespread ethical and legal standards
that guide all federal institutions’
personnel systers (5 U.S.C. 23012305}
Technical demonstration project terms
were defined within the text of the
document. The operations manual will
include a glossary of technical
personnel vocabulary.

{7) Waivers

Comument. The waiver to Chapter 71
of Title V, USC was considered
unnecessary since all employees are
under the demonstration project.

Hesponse. The waiver enforces the
unilateral application of the project to
all unjon and non-union employees, as

dstermined in the authorizing law,
Public Law 105-337.

Dated: June 23, 2000.
Kevin Gover,
Assistant Secretary—Indian Affairs.
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1. Executive Summary

The project was designed by an
Alternative Personnel System (APS)
Team, under the authority of the Interim
President of HINU and the Office of
Indian Education Programs, Bureau of
Indien Affairs. There are three major
areas of change: (a} Institntion-
controlled rapid hiring; (b) a
contribution-based compensation
system; (c) and a simplifisd assignment
process. The project will cover all
emplayees at HINU as described under
section IL E. The Department of Interior
will perform extensive evaluation of the
project.
1. Introduction
A. Purpose

The purpose of the project is to
demonstrate that greater managerial
control over personnel processes and
functions at the worksite can enhance
the effectiveness of a higher education
workforce and, at the same time, expand ..
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the opportunities available to employoees
through a more responsive personnel
system. This demonstration project will
provide managers at the lowsst practical
level the authority, control, and the
floxibility they need to provide quality
educational opportunities for American
Indian studenis, This project not only
provides a system that recognizes,
rewards, and retains employses for their
contribution, but it also supports their
personal and professional growth.

B. Problems With the Present System

Haskell Indian Nations University, a
Federal higher education institution,
provides post-secondary education to
Native American students from across
the United States. To do this effectively
and efficiently, the institution must
employ top-quality faculty,
administrators, support staff, and
technical/specialist workforce. The
current porsonnel system must be re-
engineered to provide incentives and
rewards to employsss who exhibit
characteristics of educational mastery,
enthusiasm, and innovation, and who
increase their contribution to the higher
education mission accordingly. Hiring
testrictions and overly complex job
classifications unduly exhaust valuable
resources (staff, time, and budget), and
unnecessarily detract attention from the
institution’s educational mission.
Managers must be able to compete with
the private and public education sector
for the best talent and be able to make
timely and competitive job offers to
potential employees, Those same
managers need the tools to reward
employees for continuing excellence so
that the higher education system reflects
a quality workforce. The current
personnel system. does not provide an
environment that motivates employees
to continue to increase their
contribution to the institution and its
mission. A contributipn-based
compensation system. will hel;
managers acquire motivational taals and
gl;ovirla a forum in which to apply

em. The higher education process is
continually chenging and depends on
shared expertise of a highly educated
faculty and staff; therefore, managers
can implement most effsctive strategies
through local control of positions and
their clessification. Managers need the
ability to move emplayees freely within
their institution to meet the sducational
mission and to provide developmental
opportunities for employees. Managers
at present have only limited tools to
shape the workforce to ensure
continued growth of new ideas,
strategies, and state-of-the-art skills for
the 21st century,

The inflexibility of many of today’s
personne] processes and the diffused
authority, accountability, and approval
chains throughout the system result in
a workforcs that cannot posture itself for
a rapidly changing technological and
academic environment, This
demonstration is designed: (1} To
provide an encouraging environment
that promotes the growth of ail
employees; and (2} to improve the local
higher education manager’s ability and
authority to manage the workforce
effectively.

C. Changes Required/Expected Benefits

This project will demonstrate thata
human resources’ system tailored to the
missiox and nesds of a higher education
institution will result in: (&) Increased
quality in the higher education
workforce and the educational outcomes
produced; {b) increased timeliness of
key personnel processes, especially
hiring; {c) increased retention rates of
“excellent contributor” and separation
rates of “poor contributors’; (d)
increased satisfaction of instjtutional
customers with the higher education
process and its outcome; and {g}
increased satisfaction with the
personnel nianagement system by
customers/ students, employess and
tribal communities:

The Higher Education Werkforce
Project (HEWP) builds on the features of
demonstration projects at the
Department of Defense Acquisition, Air
Force Research Laboratory, Departoent
of the Navy (China Lake}, and National
Institute of Standards and Technology
(NIST). The long-standing Departient
of the Navy (China Laka) and NIST
demonstration projects have produced
impressive statistics on job satisfaction
for their employees versus that for the
Federal workforce in general, Therefore,
in addition to the expected bensfits
mentioned above, it is anticipated that
the HEWF will result in more satisfied
smployees as a consequence of the
proposed demonstration project’s hiring
procedures, classification aceuracy, pay
equity, and fairness of performance
management, A full range of measures
will be collected during project
evaluation.

D. Participating Institutions

The Higher Education Workforce
Project {(HEWP) will cover Haskell
Indifan Nations University, an
institution of higher education of the
Department of the Interior, Bureau of
Indian Affairs, HINU is located in
Lawrence, Kansas.

E. Participating Employees

In determining the scope of the
demonstration project, primary
consideration was given to the number
and diversity of occupations within the
Higher Education Workforce Projact,
which includes professional employees
and supporting personnel, The project
provides for adequate development and
testing of the Contribution-based
Compensation and Assessment System.
(CCAS), The intent of this project is to
provide the institution with increased
control and accountability for the
covered workforce, Therefore, the
dacision was made to include all
General Schedule (GS) and Wage Grade
System (WG) positions in the
demonstration project. All positions and
series in eéffect on October 1, 2000 will
be included in the demonstation project.
Employees will be divided into two
groups, an Experimental and a Control
group. Employess covered under the
Performance Managoment and
Recognition System Termination Act
(pay plan code GM] are General
Schedule employees and are covered
under,the demonstration project.
F. Bar’gaining Units

Of the approximately 200 HINU
employees, all except managerial
smployees formerly were under union
representation by gxe National
Federation of Federal Employees union
and were covered by a negotiated
national agreement. At the time of final
publication the Indian Educators
Federation (IEF) union had been
certified as the bargaining unit
representative for OIEP. The NFFE
agreement will continue to be
recognized as the applicable agreement
unti] such time as a new agreement is
reached in accordance with the spacific
Tequirements under Public Law 105—
337. Any collective bargaining
agreement in effect on the day befors
this demonstration project commences
shall continue to be recognized by HINU
until such date of a new negotiated
agreement, as may be determined by
mutual agreement of the parties.

G, Project Design

In 1996, after several years of
planning and research, HINU submitted
legislation to Congress for developing a
different higher education personnel
system, In 1997 SIPI submitted .
legislation to Congress proposing an
alternative personnel system. In 1998,
the two pieces of legislation were joined
dus to the similarity of the two higher
aducation schools’ missions and
identification of similar problems with
acquiring personnel, Public Law 105—
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337, Oct, 31, 1998, authorized each
institution to carry out a demonstration
project for developing a higher
education alternative personnel system.
A joint Steering Committee was
established in September 1999 as the
governing body for the project. Members
on the Steering Committes represented
both institutions and the Office of
Indian Education Programs, BIA. An
Alternative Personnel Systemn Team was
established in October 1999, made up of
employees from SIPI and HINU to
design and.develop the demonstration
project that would test a new personnel
system for use at SIPI and HINU. Tha
APS team presented recommendations
for a new system to the Steering
Committee in December 1989 for
approval. BIA, OIEP subsequently
determined that the two institutions
could separate individual alternative
personnel systems and the Steering
Committee wes disbanded, HINU
continued to use its APS team ta design
this project. The APS team developed
an alternative personnel system that
represents sweeping changes in the
entire spectrum of human resources
management for HINU, Several of the
initiatives are designed to assist the
institution in hiring the best people to
fulfill mission requirements, Others
focus on developing, motivating, and
equitably compensating employees
based on their contribution to the
migsion. Initiatives to effactively
manage workforce turnover and
maintain institutional excellence were
also developed.

Public Law 105-337 authorizes HINU
to test alternative benefits systems,
Though no changes have been made to
the existing benefits systems in thia
publication, HINU raserves tha right to
test alternative bensfits systems in the
fature in accordance with the provisions
of Public Law 105-337.

I Personnel System Changes
A. Hiring and Appointment Authorities
1. Simplified, Accelerated Hiring

‘The complexity of the current system
and various hiring restrictions create
delays; hamper management's ability to
hire, develop, realign, and retain a
quality workforce that is reflective of the
institution's mission statement; and
inhibit a quick response to the
technological, economic and
educational needs of tribal
communities. Line managers,
departmental and divisional menagers
find the complexity limiting as they
atternpt to accomplish timely
recruitment of needed personnel with
appropriate knowledge and skills, To
compete with the private sector and

instjtutions of higher learning for the
best talent available and be able to make
expeditious job offers, managers need a
process that is streamlined and easy to
administer. In order to creats a human
resources management system that
facilitates meeting HINU's mission and
institutional excellence, this
demonstration project will respond to
today’s dynamic enviranment by
obtaining, developing, motivating, and
retaining high-performing employees.
The project will provide a flexible
system that can restructure or renew the
workforee quickly to meet diverse
mission needs, respond to workload
needs, and contributs to quality
educational infrastructure.

Specifically, this part of the
demonstration project will provide
simplified, eccelerated hiring of quality
personnel by providing HINU full
authority to appoint individuals to
positions, Appropriate recrujtment
methods and rescurces will include
thosa that are likely to yield quality
candidates with the knowledge, skills,
and abilities necessary to perform the
duties of the position,

(a) Delegated Examining Authority.
This demonstration project establishes a
streamlined applicant examining
process, This process will be used to fill
all positions at HINU, Basic eligibility
factors will be determined, using any
and ell available resources, linking
applicants' knowledgo, skills, and
abilities to those required in each
position. Minimurn eligibility
requirements will be those at the lowest
equivalent grade of the appropriate
broadband level. Selective placement
factors may be established when judged
to be critical to successful job
performance. These factors will be
determined by the HINU selscting
officials and communicated to
applicants for minimum eligibility. All
candidates will be evaluated to
determine if they meet minimum
qualifications. If one or more qualified
applicants demonstrate Indian
preference eljgibility, then only those
applicants wilgl be considered for the
position. Those Indian Preference
candidates who meet the minimum
qualifications will be further evaluated
based on Knowledge, Skills, and
Abilities that are directly linked to the
position(s) to be filled and receive
numerical scores of 70, 8¢, or 90,

If no Indian Preference applicants
mest the minimum qualifications, then
other candidates will be considered.
Those non-Indian Preference candidates
who meet the minimum qualifications
will be further evatuated based on
Knowledge, Skills, and Abilities that are
direetly linked to the position(s) to be

filled and receive numerical scores of
70, 80, or 90,

Vetarans’ preferencs sligibles mesting
basic (minimum) qualifications will
receive an additional five or ten points
(depending on their preference
eligibility) added to the minimum
scores identified above. Applicants will
be placed in one of the following quality
groups based on their numerical score
including any preference points:
Basically Qualified (scare of 70 to 78);
Highly Qualified (score of 80 to 89); or
Superior (score of 90 and above). The
names of veterans’ preference eligibles
will be entered ahead of others having
the same numerical scare.

For scientific and professional
positions at the basic rate of pay
equivalent to GS~8 and above, names of
all qualified applicants will be referred
by quality groups in the order of the
numerical ratings, including any
veterans’ preference points. For all other
positions, {i.e., othar than professional
positions at the equivalent of GS—8 and
above), veterans’ preference eligibles
with a compensable service-connectad
disability of ten percent or more who
mest basic (mintmum) eligibility will be
listed at the top of the highest group
certified,

For GS5-9 and above academic and
academic administrative positions, the
ingtitution may convene committees to
review the applications on the
certification list, In accordance with
academic procedures—which could
include review of credentials and
interviews—these committees will
recommend a ranked preference list to
the hiring officials. Non-academic
supervisors may choose to uss
committees in the hiring process for
GS-8 level positions and above.

All applicants in the highest group
will be certified. If according to the _
judgement of the selecting official the
Superior group does not create a Jarge
enough pool of eligible applicants for
ranking, then applicants in the next
lower group may then be certified;
should this process not yield a sufficient
number, groups will be certified
sequentially until a selection is mads or
the qualified pool is exhausted, When
two or more groups ate certified,
applicants will be identified by quality
group (i.e., Superior, Highly Qualified,
Basjcally Qualified) in the order of their
numerical scores, Indian preference
eligibles will be placed at the top of the
Superior group, Passing aver any
veterans’ preference eligible(s] to select
a non-preference non-Indian eligible
requires approval under current pass-
aver ox objection procedures.

The on-site Personnal Directar will
serve as a consultant during the hiring
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process, overseeing Indian and veterans’
preference, timely processing of
paperwork, and other procedures that
ensure lawful and equitable procedures
for all applicants. The hiring process
will reflect the federal Merit Principles.

{b) Scholastic Achievement
Appointment, This demonstration
project establishes a Scholastic
Achievement Appointment that
provides the authority to appoint
candidates with degrees to positions
with positive education requirements.
"This appointment applies only to Indian
Preference candidates. Candidates may
be appointed under this procedure if (1)
They meet the minimum standards for
the positions as published in OPM’s
Operating Manual “Qualification
Standards for General Schedule
Positions,” or university classification
standards, (2) they meet the selective
factors stated in ﬂyxe vyacancy
announcement, (3) the ocoupation has a
positive education requirement, (4) the
candidate has a curmulative grade point
average {GPA) of 3.5 or better (ona 4.0
scale) in those courses in those fields of
study that are specified in the
Qualification Standards for the
occupational series and an overall
undergraduate GPA. of at least 3.0 on a
4.0 scale, and (5) the appointment is
into a position at a pay Feval lower than
the top step of GS-7. Appointments may
also be made at the equivalent of GS—

@ through GS—11 on the basis of
graduate education and experience, but
with the requirement of a GPA of at
least 3.7 on a scale of 4.0 for graduate
courses in the field of study required for
the occupation,

{c) Eminent Scholars Appointment.
This demonstration project establishes
an Eminent Scholar Appointment that
provides the authority to appoint Indian
Preference candidates with expertise
relevent to the mission of the
institution. Candidates appointed under
this authority may have specialized
skills and/or knowledge in fields not
conventionally acquired through
academic degree programs.
Qualifications include a demonstrated
record of achievement and recognition
as a foremost expert in the appointee's
area of expertise. Academnic degrees mey
be considered. The President has hiring
authority over this appointment.

2, Permanent, Contingent and
Temporary Appointment Authorities
The educational work environment is
seriously affected by variable workload
and mission changes that require
fiexibility not only in workforce
numbers but required skills and
knowledge. The current personnel
system is unable to adapt the workforce

rapidly to these changes. This
demonstration project provides a
method to adjust the workforce as
needed. Under this demonstration
project there are three appointment
options: permanent, contingent and
temporary appointments. The
permanent appointment replaces the
existing career and career-conditional
appointments. The contingent
appointment is a new appointment
authority that is based roughly on the
existing term appointment to provide
flexibie hiring practices for HINU, The
contingent appaintment is for limited
positions not to exceed four years, with
an option for one additional year when
the need for an employee’s service is not
permanent. All employses under the
permenent and contingent
appointments will be eligible for
benefits under the guidelines of the
demonstration project, provided the
appointment is the duration of at least
one year, Benefits are the same as those
currently afforded permanent
employees, An academigc year is
considered equivalent to a calendar year
for academic appointments.

The instifution may meke a temporary
appointment for a period that is
expected to last less than one year.
Reagons for making & contingent or
temporary appointment include, but are
not limited to, carrying out special
project work; staffing new or existing
programs of limited duration; filling a
paosition in activities undergoing review
for reduction or closure; and replacing
permanent exployees who have been
temporarily assigned to another
position, ars on extended leave, or have
entered military service, Selections for
temporary appointments for less than
one year will be non-competitive.
Selections for contingent appointinents
may be made under non-competitive or
competitive examining processea.
Employees hired under a one-year or
more, contingent appointment authority
are not permanent, but may be eligible
for conversion to permanent
appointment, To be converted, the
employee must {1) have been selected
for a contingent position under
competitive procedures, with the
announcement specifically stating that
the individual(s) selected for the
contingent position(s} may be eligible
for conversion to permenant
appointment at a later date; (2) must
have participated in each cycle of the
contribution-based assessment process
during their appointment; and. (3] be
selected under merit promotion
procadures for the permanent position.
Service under a contingent appointment
immediately prior to a permanent

appointment may be applied toward the
prabationary period at the discretion of
the manager, provided contribution is
adequate and the permanent position is
in the same career path as the
contingent appointment. The institution
may place a contingent employee in any
other contingent position, provided the
employee meets the qualifying
requirements of that position, However,
such reassignment will not serve to
extend the appointment beyond the
original contingent appointment time
period. Academic and Technical/
Specialist conversions will require
review by appropriate peers. Permanent,
contingent and temporary appointments
may be used for part-time and full-time
purposes. The contingent and temporary
appointments may not be used to
replace or substitute for work performed
by employees ocoupying regular
positions required to perform the
mission of the institution, but may be
used to supplement regular positions
wark activities. Any position filled
using a temporary appointment for two
consecutive years must be reviewed by
the Personnel Director for more
appropriate designation as a permanent
or contingent appointment position.

3. Modified Probationary Peried

For amployees in the Acaderaic and
Technical/Specialist career paths, the
current one-year probationary period
does not always provide managers the
time needed to properly assess the
contribution and conduct of new hires
in the higher education environment.
New hires may be involved in extended
training, degree completion and/or,
educational assignments away from
their normal institution, A means of
extending the opportunity for
management to review and evaluate the
contribution and potential of new hires
is needed. Expansion of the current cne-
year probationary.period affords
management better control over the
quality of employees required to meet
mission neads and provide sufficient
opportunity to evaluate contribution
during the {eginning of a career,
Permanent employees will fulfill a
maximum of three years probation that
may be decreased to not less than one
year. All newly hired employees may be
subject to an extension of their
probationary period equal to the length
of any educational/training assignment
that places the employee outside normal
supervisory review. The modified
Erohationary period applies to new

ires or those who do not have
reexnployment or reinstatement
eligibility. Aside from extending the
probationary period, all other features of
the current probationary period are
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retained. Probationary employees will
be terminated when they fail to
demonstrate proper conduct, technical
competency, and/or adequate
contribution for continued employment.
When al supervisor clecide?J to terminate
an employeo serving a prabationary
period because his/her work
contribution or conduct during that
period fails to demonstrate fitness or
qualifications for continued
employment, the supervisor shall
terminate the employee=s services by
written notification thirty days prior to
the effective date of the action.
Probationary employees will receive all
the benefits of the non-probationary
permanent employess, with the
exception that they may be separated
without due cause. After fulfilling the
probationary requirements, an employee
will not be separated without full
substentive and procedural rights.

4. Voluntary Emeritus Program

Under the demonstration project, the
President of HINU has the authority to
offer retired or separated individuals
voluntary assignments in the institution
and to accept the gratuitaus services of
those individuals. Voluntary Emeritus
Program assignments are not considered
employment by the Federal Government
{except as indicated belaw), Thus, such
assignments do not affect an
employee=s entitlement to buy-outs or
severance payments based on earlier
separation from Federal Service. This
program may not be used to replace or
substitute for work performed by
employess occupying regular positions
required to perform the mission of the
institution.

The Voluntary Emeritus Prograva will
ensure continued quality higher
education by allowing retired
emplayess to retain a presence in the
HINU education community.
Experienced workers will be available to
onrich the institution=s educational
mission through mentorships and other
service, .

To be accepted into the Voluntary
Emeritus Program, a volunteer must be
racommended to the President by one or
more HINU education managers. Not

everyons who applies is entitled to an
emeritus position. The President must
document the decision process for sach
applicant (whether accepted or xejected)
and retain the documentation
throughout the assignment,
Documentation of rejections will be
maintained for two years,

To ensure success and encourage
participation, the volunteer’s Federal
ratirement pay (whether military or
civilian) will not be affected while the
volunteer is serving {n emeritus status.
Retired or separated Federal employees
may accept an emeritus position
without a *‘break in service” or
mandatory waiting period.

Valuntary Emeritus Program
volunteers will not be permitted to
monitor contracts on behalf of the
Government but may paxticipate on any
contract if no conflict of interest exists.
‘The volunteer may be required to
submit a fineancial disclosure form
annually and will not be permitted to
paxticipate on any contracts where a
conflict of interest exists,

An agresment will be established by
the voluntser, the President, and the
Personnel/Human Resources Office, The
agreament must be finalized before the
assumption of duties and sball include:

(a) a statement that the service
provided is gratuitous, does not
constitute an appointment in the Civil
Service, is without compensation or
other benefits except as provided for in
the agreement itself, and that, except as
provided in the agreement regarding
work-related injury compensation, any
and all claims against the Government
because of the service are waived by the
voluntesr;

(b) a statement that the volunteer will
be considered a Federal employee for
the purposes of:

(i) Subchapter I of Chapter 81 of Title
5, U.8.C, {using the formula established
in 10 U.8.C. 1588 for determination of
compensation} (work-related injury
compensation);

(iiTGhapter 171 of title 28, U.S.C. (tort
cleims procedure);

(ifi} Section 552a of Title 5, U.S.C,
(records maintained on individuals);
and

(iv) Chapter 11 of title 18, U.S.C.
(conflicts of interest).

{c} the valunteer's work schedule;

(d) length of agreement {defined by
length of project or time defined by
weeks, months, or years);

(e) support provided by the activity
(travel, administrative, office space,
supplies, etc.);

(f) a one-page statement of duties and
experience; a statement specifying that
no additional time will be added toa
volunteer=s sexvice credit for such
purposes as retirement, severance pay,
and leave as a result of being a member
of the Voluntary Emeritus Program; a
provision allowing either party to void
the agreement with ten days= written
notice and;

(g) the level of security access
required.

B. Broadbanding
1, Broadband Levels

A broadband system will replace the
current General Schedule (GS) and
Wage Grade structure. Currently, the 15
grades of the General Schedule are used
to classify positions and, thersfore, to
set pay. The General Schedule covers ail
white-collar work—administrative,
tachnical, clerical, and professicnal. The
Wage Grade System covers all blue-
collar work—trade, craft, and labor.

Occupationa with similar
characteristics will be grouped together
inta three career paths with broadband
levels designed to facilitate pay
progression and to allow for more
competitive racruitment of quality
candidates at differing rates. Academic,
Technical/Specialist, and Support
designate career paths as depicted in
TABLE I. Competitive promotions will
be less frequent, and movement through
the broadband levels will be a more
seamless process than under current
procedures. Like the broadband systems
used at the Department of the Navy
(China Lake) and the National Institute
of Standards and Technology (NIST)
permanent demonstration projects,
advancement within the system is
contingent on merit.



175

40920 Federal Register/Vol. 65, No. 127/Friday, June 30, 2000/Notices
TABLE |.—BROADBAND CAREER PATHS
Academic:
It ] o v
(GS 4-6) {(GS 7-9) ‘ GS (10-12) GS (13-15)
Technical or Specialist:
1 I T )Y
(GS 4-6) (GS 7-9) GS5 (10-12) GS (13-15)
Support:
I us
(GS 4-8) (GS 7-9) GS (10-12)

There will be four broadband levels in
‘the demonstration project, labeled I, T,
101, and IV, Levels I through IV will
include the current grades of G5-01
through GS-15. These are the grades in
which the workforce employees are
currently found. Wage grade
cormpensation levels were converted to
GS grade, then the GS grade was used
in setting the broadband levels. The
position of President of HINU will be
paid minimally at the GS 15, step 1 pay
rate and will be limited by a maximum
pay rate equivalent to Executive
Schedule Level IL

Generally, employees will be
converted into the broadband ievel that
includes their permanent GS and WG
grades of record. Each employee is”
assured an initial place in the system
without loss of pay. As the rates of the
General Schedule and/or Executive
Schedule are increased, the minimum
and maximum rates of the broadband
levels and the salary range of the
President willalso increase. Individual
employees receive pay increases based
on their assessments under the
Contribution-based Compensation and
Assessment System (CCAS). General
pay increases will ba given to all
employees regardless of assessment
scares. Within-Grade Increases will
occur as scheduled under the General
Schedule, subject to attainment of a full
performance assessment score.
Gurrently no special salary rates are in
effect at HINU. However, if a position is
created that falls under a special salary
rate, that rate will be converted to a
broadband level comparable to the
special salary rate and that special
salary rate will no longer be applicable
to the demonstration project employes.
Employees will raceive the locality pay
of their geographical area.

All applicants for employment with,
all ahgii s for smployment with and
all newly hired employees will be hired
under the HEWP demonstration

program procedures, and will be subject
to the HEWP demonstration prograni,
All newly hired personnel entering the
system will be employed at a level
congistent with tho expected basic
qualifications for the broadband and
level, as determined by rating against
qualification standards. Salaries of
individual candidates will be based on
academic gualifications and/or work
experience. The hiring official will
determine the starting salary based upon
available labor market considerations
relative to special qualifications
requirements, scarcity of qualified
applicants, programmatic urgency, and
education/experience of the new
candidates. In addition to the flexibility
available under the Broadbanding
system, the authorities for retention,
recruitment, and relocation payments
granted under the Federal Employees
Pay Comparability Act of 1890 (FEPCA)
can also be used.

The use of broadbanding provides &
stronger link between pay and
contiibution to the mission of the
institutions. It is simpler, less time
consuming, and less costly to maintain,
In addition, such a system is more easily
understood by managers and employees,
is easily deleggted to managers,
coincides wit%: recognized career paths,
and coraplements the other personnel
management aspects of the
demonstration project.

Academic work requires knowledge
in a field of science or learning
characteristically acquired through
education or fraining equivalent to a
bachelor’s or higher degree with major
study in or pertinent to the specialized
field, as distinguished from general
sducation. The Academic provides or
performs the primary mission of the
institution. Technical/Specialist work
involves extensive practical knowledge,
gained through experience and/or
specific training or requires knowledge
pertinent to the occupation typically

acquired by a college degree,
certification or licensing, Work in these
ocoupations may involve substantial
elements of the work of the Academic
field, but requires less than full
knowledge of the field, Technical/
Specialist work is associated with and
supportive of the mission, Support
Services occupations involve structured
work in support of office or facility. The
work facilitates the program/mission.

2. Simplified Assignment Process

Today’s environment of downsizing
and workforce transition mandates that
the institution have maximum
flexibility to assign individuals.
Broadbanding enables the institution to
have the maximum flexibility to assign
an employee within broed descriptions,
consistent with the needs of the
institution and the individual's
qualifications. Assignments may be
accomplished as realignments and do
not constitute a position change, For
instance, a technical expert cen be
assigned to any project, task, or function
requiring similar technical expertise.
Likewise, a manager could be assigned
to manage any similar function or
institutional component consistent with
that individual’s qualifications. This
flexibility allows broader latitude in
agsignments and further streamlines the
administrative process and system.

C. Classification
1. Occupational Seriés

The present General Schedule
classification system has 434
occupational series that are divided into
22 occupational groups. The present
Federal Wage classification system has
similar groupings. The HEWP currently
covers mumerous series in the 22
occupational groups and Federal Wage
System. These occupational series and
groups will be maintained throughout
the demonstration project.




Federal Register/Vol. 65, No. 127 /Friday, June 30, 2000/Notices

176

40921

2. Classification Standards

The present system of OPM
classification standards will be used for
identification of proper series and
occupational titles of positions within
the demonstration project. The GCAS
broadband factors and their level
descriptors, as aligned in the thres
career paths, will be used for the
purpose of broadband and level
determination. Under the demonstration
project, each broadband level will be
represented by a set of descriptors,

3. Clagsification Authority

Under the HEWP, the President will
have delegated classification autharity
and may re-delegate this authority to
subordinate management levels, Re-
delegated classification approval must
be exercised at least one management
leve} above the first-line supervisor of
the position under review, except in the
case of thoss amployees reporting
directly to the President, First-line
supervisors will provide classification
recornmendations. The Personnel
Director will provide on-going
consultation and guidance to managers
and supervisors throughout the
classification process,

4. Statement of Duties and
Requirements

Under the demonstration project’s
classification system, a new Statement
of Duties and Requirements (SDR) will
replace the current position description.
The SDR will combine the position
information, staffing requirements, and
contribution expectations into a single
document. The new SDR will include a
description of job-specific information,
reference the CGAS broadband level
descriptors for the assigned broadband
lovel, and provide other information
pertinent to the job. An automated
corputer assisted process to producs
the SDR may be used. The objectives in
developing the new SDR axs to: (a)
Simplify the descriptions and the
preparation process thro
automation; (h) provide more flexibility
in work assignments; and provide a
more useful tool for other functions of
personnsl management, .g.,
recruitment, assessment of contribution,
employee development, and reduction
in force.

6, Fair Labor Standards Act

Fair Labor Standards Act {FL5A)
exemption or non-exemption
determinations will be made consistent
with criterie found in 5 CFR (Code of
Federal Regulations) part 551.

All emoployees are covered by the
FLSA unless they meet criteria for
exemption. Positions will be evaluated

as nesded by comparing the duties and
responsibilities assigned the broadband
level descriptors for each broadband
level, and the 5 CTR part 551 FLSA
criteria.

6. Classification Appeals

An employee may appeal the
occupational series, title, or broadband
level of his/her own position at any
time. An employee must formally raise
the areas of congern to supervisors in
the immediate chain of command in
writing. If an employee is not satisfied
with the supervisory responss, he or she
may then appeal to the Haskell
Classification Appeals Panel. Time
periods for case processing under 5 CFR
511,605 apply.

An employee may not appeal the
accuracy of the SDR document, the
demonstration project classification
criteria, or the pay-setting criteria; the
propriety of a salary schedule; or
matters grievable under an
administrative or negotiated grievance
procedure or an alternative dispute
resotution procedure.

" The evahation of classification
appeals under this demonstration
project is based upon the demonatration
project classification criteria. Case files
will be forwarded for adjudication
through the personnel/human resources
office and will include copies of
appropriate demonstration project
ariteria.

D. Contributivn-based Compensation
and Assessment System

1. Overview

The purpose of the Contribution-
based Compensation and Assessment
Systermn (CCAS] is to provide an
equitable and flexible method for
assessing and compensating the higher
education workfarce. CCAS allows for
more emplayee involvement in the
performance assessment process,
increases communication between
supervisors and employess, promotes a
clear accountability of contribution by
each employee, facilitates employee
progression tied to institutiona}
contribution, and provides an
understandable basis for salary changss,

CCAS goes beyond a performance-
based rating systemn. It measures the
emplayee’s contribution to the mission
and goals of the institution, rather than
how well the employee performed a job
as defined by a performance plan, Past
experienca with the existing
performance appraisal system indicates
that performance plans are often
tailored to the individual’s level of
previous performance. Hence, an
employee may have been rewarded by

salary step increases for accomplishing
a satisfactory level of performance
against s diminishing set of
responsibilities. GCAS promotes salary
adjustment decisions made on the basis
of an employee’s overall annual
contribution when compared to all other
employees and level of compensation.
Therefore, larger-than-average salary
increases are possible for employees
who are determined to be under-
compensated, and smaller-than-average
increases are permitted for employses
who are deemed to be over-
compensated in relationship to their
institutional contributions,

An employee’s performance is a
synthesis of contributions that
determines the Employes Assessment
Score {EAS). Contribution is measured
by using a set of six factors, each of
which is relevant to the success of the
educational institution. The descriptors
for each factor will have four lavels,
Criteria for achieving these levels will
be determined by each organizational
unit, such as an academic department,
within the school. Taken together, these
factors capture the critical content of
jobs in each career path. The factors
may not be modified or supplemented.
These factors are the same as those used
to classify a position at the appropriate
‘broadband level.

The compensation system is an
important indicator of what an
organization believes is important to its
sucgess. A well designed compensation
system provides a battery of tools to
support organizational goals and
outcomes. The design should be
strategic, flexible, and customer-
focused. The current compensation
system, because it was implemented in
a piacemeal fashion for a hierarchical
organization, doses not relate to
educational needs and is cumbersome.
The demonstration project will test a
compensation system that is able to
change based on the needs of the entire
organization, of the taxpayer, and of the
student being served.

Employses in all four broadband
levels will have the same factors, with
applications relevant to the SDR. The
six factors are: (1) Primary Duty and
Requirements; {2} Customer/Student
Service; (3) Department and
Institutional Service; {4) Teamwork/
Supervision; {§) Professional
Development Activity; ()
Communications/Research and
Publications. Thess factors wers chosen
for assessing the yearly contribution of
HINU employees in the three career
paths (1} Academig, {2] Technical/
Specialist, and {3) Support. Each factor
has multiple levels of increasing
contribution corresponding to the
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broadband levels within the relevant
cavoer paths. These levels will be
delineated in the operations manual.
Factor 1

Primary Duty and Requirements refers
to the activities that relate to the
position description title, such as
Carpenter, relating to levels of
achievement of carpenter duties; or
Instructor, relating to achievement of
lovels related to classroom instruction,
The individual factor will relate to the
activity described by the title.
Factor 2

Custorner/Student Service pertains to
activities that relate ta direct and
indirect contact with customers/
students. Work is timely, efficient and
of accaptable quality. Personal and
organizational interactions enhance
customer relations and actively promote
rapport with customers. Flexibility,
adaptability, and decisiveness are
exercised appropriately.
Factor 3

Departmental and Institutional
Service refers to institutional programs
and department plans that contribute to
the employee’s organizational unit and

the institution as a whole to reflect the
vision, mission and goals.

Factor 4

Teamwork/Supervision refers to non- -

managerial employees (Teamwork) or
managers {Supervision and Teamwork).
Teamwork is a factor that describes any
worker's contribution to the mission
and goals of the organizational unit,
through interactions with other
employees and departments, including
supervision of employees, Management
of resources is also part of this factor,
Factor & .

Professional Development Activity
refers to any training, academic course
work, Instructional confersnces, or
activity that contributes to the
employee’s ability to perform duties for
the benefit of the institution of higher
learning,
Factor 6

Communications/Research and
Publications refers to ability to
communicate—both written and oral—
in a clear, concise, and appropriate
manner, Research and Publication refers
to researching relevant sources for
cwrriculum and instructional topic area

purposes, and in some cases publishing
the results of research.

2, CCAS Pay Ranges

The Contribution-based
Compensation and Assessment System
(CCAS) pay schedule is the same as the
General Schedule and providas a direct
{ink between increasing levels of
contribution and increasing salexy, This
is shown by the graph in Figure 1. The
horizontal axis of Figure 1 represents
the salary range of the General Schedule
from GS—4, Step 1, which is $19,000
{Calendar Year 2000) through GS-15,
Step 10, which is $100, 897 {CY00).
Each employee’s CCAS Pay Range is the
pay range for their GS grade. Locality
salary adjustments are not included in
the CCAS pay ranges, but are
incorporated into the demonstration
participant's pay.

The vertical axis in Figure 1
represents the scale for assessment
scores in 0.1 increments within each
broadband level. This scale is directly
related 1o the CCAS pay range for GS
grades, the broadband levels, and the
factor descriptor levels,

BILLING CODE 4310-02-P
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‘With the exception of the President’s
pay rate, thess CCAS pay ranges
encompass all salaries (excluding
locality pay) paid under this
demonstration, from GS—4, step 1,
through GS—15, Step 10, for CY2000.
The salary range for the President’s
position is from GS-15 to Executive
Schedule Level Il The President’s
salary is the only salary that may
increase bayond GS-15, Step 10.

Each yeer the GCAS pay ranges are
adjusted upward based on the general
pay increass under 5 U.S.C. 5303, All
employees will receive the genersl pay
increase under 5 U.S.C. 5308 each ysar.

Within-Grade Increases (WGI's] will
oceur as scheduled under the General
Schadwle system, provided the
employee earns an assessment score
squivalent to or higher than the
Expected Gantribution Scare (ECS) for
their grade and level. The pay schedule
and the GCAS pay ranges are the same
for all three career paths, with the
exception that the Support Broadband
has three levels rather than four levels,
The minimum and maxinmum numerical
assessment scores and. associated base
galaries for each broadband level, by
career path, ere provided in TABLE Il
{see 3. CCAS Assessment Process).

These minimum and maximum break
points represent the lowest and highest
General Schedule salary rates for the
grades banded together and, therefors,
the minimum and maximum salaries
possible for each broadband level.
Employees whose annual assessment
scores plotted against their base salary
fall within their current pay range are
considerad appropriately compensated.
Employees wgmse scores plotted against
their salaries fall to the left or above
their respective pay ranges are
considered under-compensated.
Ernployees whose scores plotted against
their salaries fall to the right or below
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of their respective pay ranges are
considered over-compensated. The goal
of CCAS is to make pay consistent with
employees’ contributions to the HINU
mission.
Employees will enter the

" demonstration project without a loss of
pay (see Section V, Conversion} and
without an Employee Assessment Score
(EAS). The first assessment score will
result from the first annual CCAS
assessment process. Until the first CCAS
assessment process is completed, no
employee is considered to be
appropriately, over-or under-
compensated. Employees may
dstermine their Expected Contribution
Score (ECS) by locating the intersection
of their salary and GS Grade with the
highest assessment score in each
interval for that grade and pay range.
The highest numerical value in each
interval is the ECS. Future CCAS
assessments may alter an employee’s
position relative to this graph.
3. CCAS Assessment Process

The annual CCAS assessment cycle

begins on July 1 and ends on June 30 of
the following year, with the exception of
the first year of the demonstration
project, which will begin at the project's

inception on October 1, 2000, and end
June 30, 2001, At the beginning of the
annual assessment cycle, the broadband
level descriptors wﬂ{he provided to
employees so that they know the basis
on which their contribution will be
assessed for their pay pool. (A pay pool
is a group of employees among whom
the CCAS dollars are calculated and
distributed. The President of the
institution determines the pay pool
structure (see Section III D 4)), At that
time, employses will be advised that all
factors are critical. Key terms will be
defined or clarified, Supervisor and
employes discussion of specific work
assignments, standards, objectives, and
the employee’s contributions within the
CCAS framework should be conducted
on an ongoing basis. .

Near the end of the annual (July 1 to
June 30) assessment cycle, the
immediate supervisor (assessing official)
meets with employees, requesting them
to sumimnarize their contributions for
sach factor in a self-assessment. From
an employee’s inputs and his/her own
kriowledge from all available sources,
the assessment official identifies for
each employes the earned level and
interval {low, medium or high) for sach
factor,

The assessment officials within each
pay pool {incleding second-level
supervisors) meet together to ensure
consistency and equity of the
contributicn assessments.

To determine the EAS, numerical
values are assigned to each factor, using
the intervals shown in TABLE IL.
TABLE I shows each of the thres
broadbands divided into levels, along
with the corresponding GS grades, and
the scale for contribution scores. The
highest numerical score in each interval
is the ECS for the Low, Medium, and
High intervals of the level. If the
contribution for a factor is at the lowest
possible score of Level I, an assessment
score of 1.0 is assigned. Higher levels of
contribution correspond to numerical
scores in 0,1 increments up to 4.9. A
factor score of 0.0 can be assigned if the
employee's contribution does not
demonstrate & minimum Level I
contribution. Likewise, a factor score of
5.9 can be assigned if the employee’s
contribution exceeds the maximum
Level IV contribution, The EAS is
calculated by averaging the numerical
values assigned for each of the six
factors.

TABLE . —ASSESSMENT SCORE INTERVALS WITHIN BROADBAND LEVELS

[Academic]
| [ I v
Low —[ Med. l High Low Med. l High Low [ Med. High Cow | Mod. J High
1048 | 1418 | 1719 | 2023 | 2426 | 2729 | 8033 | 8495 | 3739 | 4043 | a44s [ aras
(G5 4-8) (68 7-9) (GS 10-12) (GS 13-15)
[Technical or Specialist]
| [ ] v
Low | Med. I High Low Med. | High Low | Mad. High Low | Med. | High
1013 | 1445 | 719 | 2023 | 2406 | 27-20 | 8033 | 3486 | 3739 | 4043 | 4445 | ara0
(GS 4-8) (68 7-9) (@S 10-12) (GS 13-15)
[Support]
| [ W
w [ Mea. | High Low [ Med | Hih Low [ Med | High
1013 | 1418 | 1719 2025 | 2428 | 2728 3033 | 3435 | 08738
(GS 4-8) (65 7-9) (GS 10-12)

The assessing officials (including
second-level supervisors) meet again,
correcting any inconsistencies and
making the appropriate adjustments in
the factor assessments. Then an Overall
Contribution Score {OCS) is calculated

for each employee and employees are

placed in rank order:

0.C.8.=(Expected Contribution Score
(ECS)/Emplayee Assessment Score
(EAS})x100, %

The pay pool panel (pay pool manager
and the assessing officials in the pay
pool who report directly to him/her)
meets to conduct a final review of the
OCS and recommends compensation
adjustments for pey pool members, The
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pay pool panel has the authority to
make OCS adjustments, after discussion
with the initial assessing officials, to
ensure squity and consistency in the
ranking of all employees. Final approval
of OCS rests with the pay pool manager,
The OCS approved by the pay pool
manager becomes the final OCS,
Assessment officials will communicate
the factor scores and OCS to each
employee and discuss the results by July
15.

If on June 30, the employee has served
under CCAS for less than six months,
the assessment official will wait for the
subsequent annual cycle to assess the
employee. The first CCAS assessment
must be rendered within 18 months
after entering the demonstration project.

When an employee cannot be
evaluated readily by the normal CCAS
assessmont process due to special
circumstances that take the individual
away from normal duties or duty station
(e.g., long-term full-time training, active
military duty, extended sick leave, leave
without pay, union activities, etc.), the

official will do t the
special circumstances an the assessment
form. The assessment official will then
determine which of the following
options to use:

(a) Re-certify the employee’s last OCS;
or

{b) Preswme the employee is
contributing consistently with his/her
pay level and will be given minimally
the full general increase and any within-
grade increase that may be due.

Pay adjustments will be made on the
basis of the OCS or substitute
determination and the employee’s rate
of basic pay. Pay adjustments are subject
to payout rules discussed in section IIL.
D. 4, Final pay determinations will be
made by the pay pool manager. OCS
scores can only be adjusted after
discussion with the assessment official.

Pay adjustments will be documented
hy SF-50, Notification of Personnel
Action, For historical evaluation and
analytical purposes, dates on the
effective date of OCS assessments,
actual assessment scores, the actual
salary increases, amounts contributed to
the pay pool, and applicable bonus
amounts and/or awards will be
maintained for each demonstration
project employee,

4. 360-degree Feedback and Learning
Contracts

HINU will establish a performance
feedback system using a 360-degree
feedback process. The system will use
360-degree feedback, or input from
sevaral sources, including: (a) an
employee’s manager, {b) pesrs, and (c)
customers, Performance fesdback will

provide all employees with information
on their contribution to the
organization’s performance. It will also
help them identify their training and
developmental needs for the yearly
cycle by pinpointing areas of strength
and items needing improvement.

The results of the 360-degree
performance feedback will go only to
the employee, with group or area results
being summarized for the manager. In
areas with a single employee, the results
will be provided to the manager. If an
employee appeals his/her rating, the
employee may use 360-degree
supporting information in the appeal of
the original assessment, Training in the
use of the performance feedback system
will be provided to all employees.

This information contributes to
Learning Contracts, which are written
agresments between supervisors and
employees identifying manangement or
employee skill blocks, Skill blocks are
skills or abilities that allow a manager
or employee to succeed and excel at
their job, Every employee will have a
Learning Contract that will consider
needs identified by emplayee
developmerit measures, the psrforman&a
feedback system, and a degree/
certification/recertification systern,

This is especially important in the
development of managers, One item
identified in “A Study of Management
and Adminitstretion: The Bureau of
Indian Affairs” by the National
Academy of Public Administration, is
the need for a management development
program. One of the primary
management objectives recommended
by NAPA was management
development. To accomplish this
objective requires a committment to
provide the planning and resources
necessary to support this training and
development. The creation of a
manegement learning contracts with the
associated knowledge and skill blocks
for manageers will support this
objective,

5, Pay Pools

The pay pool structure and allocated
funds are under the authority of the
President, The following minimal
guidelines will apply to pay pool
determinations: (a) a pay pool(s} is
based on the institution’s organizational
structure and should include a rauge of
salaries and contribution levels; (b) a
pay pool must be large enough to
include a second level of supervision,
since the CCAS process uses a group of
supervisors in the pay pool to determine
QOGS and recommended salary
adjustments; and (c) neither the pay
pool manager nor the supervisors within

a pay pool will recommend or set their
own individual pay levels.

The emount o?mnnay available in the
pay pool fund is determined by the
President, An Incentive amount (I),
made up of money that would have
been available for quality step increases,
within-grade increase amounts not
awarded because of inadequate
contribution, promotions between

rades encompassed in the same
groadband level, and other appropriate
incentive factors. The amount of “T”
will be determined each year by the
President and will be at a minimum of
1 percent based on a percentage of the
basa pa{ salaries of all employees as of
September 30. The amount of “I” may
be adjusted as necessary each year to
maintain cost discipline. Though not all
funds within a pay pool must be
distributed eac]IJ) year as pay or bonses,
a poot of funds are to be set aside for
pay purposes and may not be used for
other purposes before annual pay
calculations are made. Justification for
altering the amount of money in the pay
pool fund must be made to the
President, who has final anthority. The
President, if provided sufficient
justification, has the authority to alter
the ;mo’unt of money in the pay pool
fund.

6. Salary Adjustment Guidelines

After the initial conversion into the
CCAS, employees’ yearly contributions
will be determined by the CCAS process
described above, and their OCS versus
their current rate of base pay will be
plotted on a graph. Refer back to Figure
1. The position of those points relative
to the CGAS pay ranges (GS grade) gives
a measure of the employee’s
compensation (salary) versus
contribution {(Employee Assessment
Score). Employees fall into one of three
categories: over-compensated—to the -
right or below the pay rangs;
appropriately compensated—within the
pay range; or under-compensated—to
the left or above the pay range.
Depending on the categéry into which
an 'employee falls on the graph, he/she
may be eligible for three forms of
additional compensation (all employees
wil] receive the annual general pay
increase regardless of contribution
score): (1) Within-Grade Increases
(WGI's) will occur as scheduled under
the General Schedule system provided
the employee earns an assessment scors
equivalent to or higher than the ECS for
their grade and broadband level. Failure
to obtain an adequate assessment score
will result in the denial of the WGL If
the employes is in a two-year or a three-
year waiting cycle for the receipt of a
WGL, and does not obtain an adequate
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assessment in one of the annual
assessment cycles, an average
assessment score for the WGI waiting
period must be calculated to determine
eligibility for receipt of the WGI when
it occurs. The average assessment score
would be calculated by adding all
annual assessment scores that have
occurred and dividing by the number of
years (two or three} of the waiting
period. Subsequent decisions on receipt
of WGI’s when in a one, two, or thres
year waiting period will be based on an
average of tie last two or three
assessment scores as applicable; (2) The
pay pool panel has the options of giving
an employee a base salary increase and/
or a coniribution bonus {a lump-sum
payment that dges not affect base
salary). An employee on retained pay in
the demonstration project will receive
pay adjustments in accordance with §
U.5.C.'5363 and 5 CFR part 536; (3) The
pay pool panel has the option of giving
an employee an incentive award (a
lump sum payment that does not affect
base pay).

An employee receiving a retained rate
may be eligible for a base pay increase,
since such increases are limited by the
maximum salary rate for the employee's
broadband level.

An empluiyae identified as
appropriately compensated may receive
a contribution base pay increase
provided the increase does not exceed
the maximum salary for the smployee’s
current broadband level pay range. An
employee identified as over-
compensated will receive no additional
contribution base pay increase, no
contribution bonus and no incentive
award. An employse identified as
under-compensated would be eligible
for a base pay increase. The contribution
base pay increase may not exceed the
maximum sslsrﬂ for the current level.

Employees who are appropriately
compensated and under-compensated
are aligible for contribution bonuses up
t0 $10,000 with the approval of the pay
pool manager. Contribution bonus
amounts exceseding $10,000 require the
President’s approval.

Employees whose OCS would result
in a base pay increase such that the
salary exceeds the maximum salary for
their current broadband level will
receive a contribution bonus equaling
the difference. This bonus will be paid
as a lump sum payment and will not
add to base pay.

In general, tﬁose employees who fall
in the under-compensated category
should expect to receive greater salaxy
increases than those in the over-
comgensated category, Over time, all
employees in the over- and under-
compensated categories will migrate

closer to the appropriate CCAS pay
ranges and recelve a salary appropriate
for their level of contribution,

Each pay pool manager will set the
necessary guidelines for pay -
adjustments in the pay pool. Decisions
will be consistent within the pay pool,
reflect cost discipline over the life of the
demonstration project, and be subject to
administrative review, The maximum
available base pay rate under this
demonstration project will be the rate
for a Executive Schedule Level IIL,

7. Incentive Awards Budget

The President will establish an
Incentive Awards Budget (IAB) for the
institution each year. The IAB will be
set at not less than 1 percent of the
institution’s total salary budget
calculated on September 30 of each
year, For the first year of the project, the
total IAB will be set at a minimum of
1.0 percent of total salaries. The IAB is
separate from the fands available for
base pay increasss and contribution
bonuses. The IAB includes funds
formerly spent for performance awards
and incentive awards. The IAB will be
available for use as incentive awards for
employee contributions and all other
incentive awards {i.e. Special Act or
Service). The President may adjust the
annual budget proportions of
performance awards and incentive
awards in the IAB, This will allow
adequate funds for incentive awards not
related to CCAS contributions. IAB
funds will be paid as lump sum
amounts and will nat add to base pay.
The IAB funds will be under the Fay
Pool Manager for eaclt pay pool. The
Pay Pool Manager will give final
approval for all Incentive Awards.

8. Movement Between Broadband
Levels

It is the intent of the demonstration
project to have career growth
accomplished through the broadband
levels. Movement within a broadband
level will be determined by contribution
and salary increases following the CCAS
process. Movement to & higher
broadband level is a competitive action.
Movement to a lowar broadband level
may be voluntary or involuntary.

Broadband levels derive from salaries
of the banded GS grades and equivalent
‘Wage Grades. The lowest salary of any
given broadband level is that for step 1
of the lowest GS grade in that
broadband level, Likewise, the highest
salary of any given broadband level is
that for step 10 of the highest GS grade
in that broadband level. There is a
natural overlap in salaries in the GS
grades that also occurs in the broadband
system. Since the OCS is directly related

to salaries, there is also an overlap
between OCS across broadband levels.

Under the demonstration project,
managers are provided greater flexibility
in assigning duties by moving
employees among positions within their
broadband level. If there are vacancies
at higher levels, employees may be
considered for promotion to those
positions in accordance with
competitive selection procedures,

Under competitive selection
procedures, the selecting official{s) may
consider candidates from any source .
based on job-related, merit-based
methadology. Similarly, if there is
sufficient cause, an employee may be
demoted to a lower broadband level
position according to the contribution
reduction-in-pay or removal procedures
discussed in section T E 2.

9. Implementation Schedule

The 2000 employse annual appraisal
will be done according to the
performance plan rules in effect at the
time of the 2000 close-out. Employees
will be moved by personnel action inta
the demonstration project and into the
appropriate broadband level on October
1, 2000, or as specified in the
institution’s implementation plan. The
first CCAS assessment cycle will ran
from October 1, 2000 fo July 30, 2001.
QOverall assessment scores and pay
adjustments resulting from the 2001
assessment cycle will be paid out the
first full pay period of January 2002,

10. CCAS Grievance Procedures

Bargaining unit employees who are
covered under a collective bargaining
agreement may grieve CCAS pay
determinations under the grievance-
arbitration provisions of the agreement.
Other employees not included in a
bargaining unit may utilize the .
appropriate administrative grievance
procedures fo raise a grievance against
CCAS pay decisions (5 CFR Part 771),
with supplemental instructions as
described below.

An employee may grieve the
assessment scores. If an employee is
covered hy a negotiated grievance
procedure that includes grievances over
assessment or appraisal scores, then the
smployee must use that procedure, If an
employee is not in a bargeining unit, or
is in a bargaining unit but grievances
over appraisal or assessment scores are
not covered under a negotiated
grievance procedure, then the employee
may use the administrative grievance
procedure (5 CFR Part 771) with
sugglemantal actions described below.

e employee will submit the
grievance initially to the first line .
supervisor, the assessment official, who
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will submit a recormmendation to the
pay poo} panel, The pay pool panel may
accept the assessment official’s
recommendation or reach an
independent decision. In the event that
the pay pool panel’s decision is
different from the assessment official’s
recommendation, appropriate
justification will be provided. The pay
pool panel's decision is final unless the
employee requests reconsideration by
the next higher official to the pay pool
manager. The pay-pool manager will
render the final decision on the
grievance,

11. Contrihnticn-based Reduction-in-
Pay or Removal Actions

CCAS is an assessment systemn that
goes beyond a performance-based rating
systemn, Contribution is measurad
against the CCAS factors for the thres
career paths, each having multiple
levels of increasing contribution. (For
the purpuoses of this section, these
factors are considered critical and are
synonymous with critical elements as
referenced in § U.S.C. Chapter 43.) This
section applies to reduction-in-pay or
removal of demonstration project
emplayees based solely on inadequate
contribution. Inadequate contribution in
any one factor at any time during the
assessment period is considered
grounds for initiation of reduction-in-
pey or removal action. The following
procedures replace those established in
5U.S.C. 4303 pertaining to reductions
in grade or removal for unacceptable
performance, except with respect to
appeals of such actions. The statutory
authority for appeals of contribution-
based actions appears in 5 U.5.C.
4303(e). As is currently the situation for
performance-based actions taken under
5 1.8.C. 4303, contribution-based
actjons shall be sustained if the decision
is supported by substantial evidence
and the Merit Systems Protection Board
shall not have mitigation authority with
respect to such actions. The separate
statutory authority to take contribution-
based actions under 5 U.8.C. 75, a5
modified in the weiver section of this
notice (section IX), remains unchanged
by these procedures.

‘When an employee’s contribution in
any factor is at or less than the mid-
point of the next lower broadband level
(or a factor score of zero for broadband
level T amployees}, the employes is
considered to be contributing
inadequately. In this case, the
supervisor must inform the employee,
in writing, that unless the contribution
increases to a score above the midpoint
of this next lower broadband level
{thersby meeting the standards for
adequate contribution) and is sustained

at this level, the employee may be
reduced in pay or removed. For
broadband level I employees, a factor
soore that increases to the midpoint and
is sustained at that level is determined
to be adequate.

The written notjce that informs an
employee that he/she may be reduced in
pay or removed affords the employee a
reasonable oppartunity (a minimum of
60 days] to demonstrats acceptable
contribution with regard to identifiable
factors, As part of the employee's
opportunity to demonstrate adequate
contribution, he or she will be placed on.
a Contribution Improvement Plan (CIP}.
The CIP will state how the employee’s
contribution is inadequate, what
improvements are required,
recommendations on how to achieve
adequate contribution, assistance that
the agency shall offer to the employee
in improving inadequate contribution,
and consequences of failure to improve.

Additionally, when an employes'’s
contribution plots in the area to the
right or below the upper rail of the
normal pay range, the employee is
considered to be contributing
inadequately. In this case, the
supervisor has two options. The first is
to take no action but to document this
decision in a memorandum for the
record. A copy of this memorandum
will be provided to the employes and to
higher Igvels of management. The
second option is to inform the
employee, in writing, that unless the
contribution increases to, and is
sustained at, a higher level, the
employee may be reduced in pay or
removed.

These provisions also apply to an
employee whose contribution
deteriorates during the year. In such
instances, the group of supervisors who
meet during the CCAS assessment
Pprocess may reconvene any time during
the year to review the circumstances
warrenting the recommendation to take
further action on the employee.

Once an employee has been afforded
areasonable opportunity to demonstrate
adequate contribution but fails to do so,
areduction-in-pay {which may include
a changs to a lower broadband level
and/or reassignment} or removal action
may be proposed. If the employee’s
contribution increases to an acceptable
level and is again detexmined to
deteriorate in any factor within two
years from the beginning of the
opportunity period, actions may be
initiated to effect reduction in pay or
removal with no additional opportunity
to improve. If an employes has
contributed acceptably for two years
from the beginning of an opportunity
period, and the employee’s overall

contribution once again declines to an
inadequate level, the employee will be
afforded an additional opportunity to
demonstrate adequate contribution
before it is determined whether or not
to propose a reduction in pay or
removal,

An employee proposed for a
reduction-in-pay or removal is entitled
to a 30-day advance notice of the
proposed action that identifies specific
instances of the employee's inadequate
contribution upon which the action is
based. The employee will be afforded a
reasonable tire to answer the natice of
proposed action.

A decision to reduce in pay or remave
an employse for inadequate
contribution may be based only on those
instances of inadequate contribution
that oceurred during the two-year
period ending on the date of issuance of
the proposed action. The employee will
be issued written notice at or before the
time the action will be effective. Such
notice will specify the instances of
inadequate contribution on which the
action is based and will inform the
employee of any applicable appeal or
grievance rights.

All relevant documentation
concerning a reduction-in-pay or
removal that is based on inadequate
contribution will be preserved and
made available for review by the
affected employee or a designated
representative. At a minimum, the
recards will consist of a copy of the
notice of proposed action; the written
answer of the exnployee or a summary;
and the written notice of decision and
the reasons thereof, along with any
supporting material including
documentation regarding the
opportunity afforded the employee to
demonstrate adequate contributiomn.

E. Special Situations Related to Pay
1. Change in Assignment

The CCAS concept, using the
broadbanding structure, provides
flexibility in making changes in
assignments, In many cases an
employee can be reassigned, without
change in their rate of basic pay, within
broad descriptions, consistent with the
needs of the institution and
commensurate with the individual's
qualifications. Suhsequent institutional
assignmenpts to projects, tasks, or
functions requiring the same level and
area of expertise and the same
qualifications would not constitute en
assignment outside the scope or
coverage of the current level descriptors.
In most cases, such assignments would
be within the factor descriptors and
could be accomplished without the
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need to process a personnel action.
Assignment resulting in series change,
broadband level change, or change to
KSAs shall be accomplished by official
personnel action. Thus, this approach
allows for broader latitude in
institutional assignments and
streamlines the administrative process.
Rulss for specific typss of assignments
under CCAS follow:

() Promotions. When an employee is
promoted to a higher broadband level,
the salary upon promotion will be at
lsast 6 percent, typically not more then
20 percent, greater than the employee’s
current satary, However, if the
minimum rate of the new broadband
level is mare than 20 percent greater
than the employee’s current salary, then
the minimum rate of the new broadband
level is the new salary. The employee's
salary may not exceed the salary range
of the new broadband level, When an
employee receiving a retained rate is
promoted to a higher broadband level, at
a minimurn the employes’s salary upon
promotion will be set in the higher
broadband level at & percent higher than
the maximum rate of the employee’s
existing broadband level; or at the
employee's existing retained rate,
whichever is greater,

(b) Competitive Selection for a
Position with Higher Potential Salary.
‘When an employee is conpetitively
selected for a position with a higher
target broadband Jevel than previously
held (e.g., Upward Mobility), upan
movement to the new position the
employee will receive the salary
corresponding to the minimum of the
new broadband level or the existing
salary, whichever is greater.

(c) Voluntary Change to Lower
Broadband Level/Change in Career Path
(except RIF), A provision exists today
for an employee to request a change to
lower grage. If that request is totally the
employes’s choice, then the employes’s
salary is lowered accordingly. To handle
these special circumstances, employees
must submit a request for valuntary pay
reduction or pay raise declination
during the 30-day period immediately
fol]owing the annual payout and show
reasons for the request. All actions will
be appmpriateli documented. Although
the rationale behind such g voluntary
request varies under CCAS, a voluntary
tequest for a pay reduction or a
voluntary declination of a pay raise
would effectively put an over-
compensated employee’s pay closer to
or within the employee’s contribution
level. Since an objectiva of CCAS is to
Er‘:perly compensate employees for

ir contribution, the granting of such
requests is consistent with this goal.
Under normal circumstances, all

emplayees should be encouraged to
advance their careers through increasing
contribution rather than trying to be
under-compensated at a fixed level of
contribution. When an employse
accepts a voluntary change to lower
broadbaud level or diffexent career path,
salary may be set at any poiut within the
broadband level to which appointed,
except that the new salary will not
exceed the employee’s current salary or
the maximum salary of the assigned
broadband level, whichever is lower.

{(d) Involuntary Change to Lower
Broadband Level Without Reduction in
Pay Due to Contribution-based Action.
Due to inadequate contribution, an
emplayee’s salary may fall below the
minimum rate of basic pay for the
broadband level to which he/she is
assigned. When an emplaoyee is changed
to a lower broadband level due to :‘:1151
a situation, this movement is not
considered an adverse action.

{e) Involuntary Reduction in Pay, to
Inciude Change to Lower Broadband
Leve! and/or Change in Career Path Due
to Adverse Action, Au employee may
receive a reduction-in-pay within his/
her existing broadband level and cereer
Fath; be changed to a lower broadband
evel; and/ox be moved to a new
position in a different career path due
to an adverse action, In these situations,
the employes’s salary will be reduced
by at least 6 percent, but will be set no
lower than the minimum salary of the
broadband level to which assigned.
Employees placed into a lawer
broadband due to adverse action are not
entitled to pay retention,

(f) Redustion-in-Force (RIF) Action
(including employees who are offered
and accept a vacancy at a lower
broadband level or in a different carser
path). The employes is entitled to pay
retentiion if all Title 6 conditions are

met,

(g) Return to limited or light duty
from a disability as a result of
occupational injury to a position in a
lower broadband level or to a cereer
gath with lower salary potential than

eld prior to the injury. The emlployee
is entgtled indefinitely to the salary held
prior to the injury and will receive full
general and locality pay increases,

2. Academic Ethics

According to the Efhics Reform Act of
1989, Federal amployees may not accept
outside salaries, stipends, and/or
honoraria directly related to work
duties, This prevents conflict of interest
for employees who would use
information acquired through faderal
employment to seek outside gain,
However, normal academic activities
fall outside the resirictions of usuat

government employment. The 1991
Ethics Manual for federal employees
clarifies accepteble gnidelines for
outside employment:

The Committee has determined that the
following types of compensation are not
h ia: Comp ion for activities where
speaking, appearing, or writing is only an
incidental part of the wark for which
payment is made (.g., conducting research}
*wow

Haskell emmployees may engage in outside
employment or activities that relate to their
official duties and responsibilities and accept
outside salaries, stipends, snd/or honoraria.

Employees must inform their supervisor
prior to engaging in such activities.

F. Revised Reduction-In-Force (RIF)
Procedures

RIF shall be conducted according to
the provisions of 5§ CFR part 351 and.
BIA procedures except as otherwise
specified below,

Displacement means the movemont
via RIF procedures of an employes into
& position held by an employee of lower
retention standing.

Employees are entitled to additional
years of retention service credit in RIF,
based on assessment results. This credit
will be based on the employse’s three
most recent annual overall contribution
scores (OCSs} of record received during
the four-year period prior to the
issuance of RIF notices. However, if at
the time RIF notices are issued, three
GCAS cycles have not yet been
completed, the annual performance
rating of record under the previous
performance management systom will
be substituted for one or more OCSs, as
appropriats. An employee who has
received at least one but fower than
three previous ratings of record shall
receive credit for performance on the
basis of the value of the actual rating(s)
of record divided by the number of _
actual ratings received. Employees with
thres OGS or performance ratings shall
receive credit for pexformance on the
basis of the value of the actual ratings
of record divided by three. In cases
where an individual employee has no
ennual OCS or performance rating of
record, an everage OCS or performance
rating will be assigned and used to
determine the additional service credit
for that individual. (This average rating
isderived from the current ratings of
record for the employees in that
individual’s career path and broadband
level within the competitive area
affected by a given RIF.)

When a competing employes is to be
released from his/her position, the
activity shall establish separate master
retention lists for the competitive and
excepted services, by type of work
schedule and (for excepted service
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master retention lists} appointing
autharity. Within the abave groups,
competing employees shall be listed on
the master retention list in compliance
with 5 CFR part 3551 and BIA
procedures,

Employees will be ranked in order of
their retention standing, beginning with
the most senior employee. This
employee may displace an employee of
lower retention standing occupying a
position that is at the same or lower
broadband level and that is in a series
for which the senior employee is fully
qualified, to include a series in a
different career path. The undue
interruption standard of 5 CFR
351.403(a)(1) shall serve as the criterion
to determine if an employee is fully
qualified, In addition, to be fully
qualified. (However, statutory waivers
shall continue to apply) The displaced
employee must be appointed under the
same authority, if excepted service, and
in the same work schedule. Offer of
assignment shall be to the position that
requires no reduction or the least
possible reduction in broadband. Where
more than one such position exists, the
employee must be offered the pasition
encumbered by the employee with the
lowest retention standing.

Displacement rights are normally
limited to 2 GS grades below the
employee’s present position, However, a
preference-sligible employee with a
compensable sexvice-connected
disability of 30 percent or more may
displace up to 5 grades below the
employee’s present position level.

Employees covered by the
demonstration are not eligible for grade
retention, Pay retention will be granted
to employees downgraded by reduction
in force whose rate of basic pay exceeds
the maximum salary range of the
broadband level to which assigned.
Such employees will be entitled to
retain the rate of basic pay received
immediately before the reduction for a
period of one year or the completion of
one assessment cycle whichever is
longer. The employee will then receive
the pay level or bonus equivalent to
their GCAS rating, If the CCAS rating
indicates a pay level lower than the
current pay level then the GCAS level
becomes the employees new pay level.

Under the demonstration project, all
employees affected by a reduction-in-
force action, other than a reassignment,
maintain the right to appeal to the Merit
Systems Protection Board (MSPB) if
they believe the process/procedures
wers not proparly a plieg.

Prior to RIF, empioyees may be
offered a vacant position in the same
broadband as the highest broadband
available by displacement. Employees

may also be offered placement into
vacant pasitions for which management
has waived the qualifications
requirements. If the employes is not
placed into a vacant position and cannot
be made an offer of assignment via
displacement, the employee shall be
separated,

G. Academic and Certificate Training

Trained and educated personnel are &
critical rasource in a higher education
institution, This demonstration
recognizes that trainjng and
develapment programs are essential to
improving the performance of
individuals in the higher education
workforce, and thereby raising the
overall level of performauce of the
higher education workforce, and that a
well-developed training program is a
valuable tool for recruiting and retaining
motivated employees, The HEWP
authorizes degree and certificate
training for HINU employees, and may
contribute payment for these degree and
certificate training programs, HINU will
continue to seek funds from grants and
internal budget to facilitate continuous
acquisition.of advanced, specialized
knowledge essential to the higher
education workforce, and provide a
capability to assist in the recruiting and
1etaining of personnel critical to the
grasant and future requirements of the

igher education workforce.
H, Sabbaticals

The President of HINU will have the
authority to grant sabbaticals without
application to higher levels of authority.

ese sabbaticals will.permit employees
to engage in study, research, or war!
experience that contxibutes to their
development and effectiveness. The
sabbatical provides opportunities for
employees to acquire knowladge and
expertise that cannot be acquired in the
normal working enviranment. These
opportunities should result in enhanced
employes contribution. The spectrum of
available activities under this program
is limited only by the constraint that the
activity contributs to the institution’s
mission and to the employee’s
development. The program can be used
for advanced education; employes
development; or training with indusiry
or on-the-job work experience with
public, private, or nonprafit
organizations. It enables an employee to
spend time in an academic or work
environment or to take advantage of the
opportunity to devote full-time effort to
technical, academic, or managerial
research.

The HEWP sabbatical program will be
available to all demonstration project
employees who have seven or more

years of service in the institution. Each
sabbatical will be of three to twelve
months’ duration and must result in a
product, service, report, or study that
will benefit the higher education
community as well as increase the
employee’s individual effectiveness. A
process for application for a sabbatical
will be established by the mechanism to
recommend sabbaticals to the President,
who has final approval authority, and
who must ensure that the program
benefits both the higher education
workforce and the individual employee.
Funding for the employee’s salary and
other expenses of the sabbatical is the
responsibility of the institution.

IV. Training

The key to the success or failure of the
proposed demonstration project will be
the training provided for all involved,
This training will provide not only the
necessary knowledge and skills to carry
out the proposed changes, but will also
lead to participant commitment to the
program,

Training prior to of implementation
and throughout the demonstration will
be provided to supervisors, employees,
and the administrative staff responsible
for assisting managers in offecting
changeover and operation of the new
system.

The elements to be covered in the
orientation portion of this training will
inclnde: (1) A description of the
porsonne] system; (2) how employees
are converted into and out of the
system; (3) the pay adjustment and/or
bonus process; (4) the new position.
requirements document; (5) the new
classification system; and (6) the
contribution-based compensation and
assessment system,

A, Supervisors

The focus of this project on
management-centered personnel
administration, with increased
supervisory and managerial personnel
management authority and
accountability, demands thorough
training of suparvisors and managers in
the knowledge and skills that will
prepare them for their new
responsibilities. Training will include
detailed information on the policies and
procadures of the demonstxation project,
s well as skills iraining in. using the
classification system, position
requirements document, and
contribution assessment software
devsloped for use in the project.

B. Administrative Services Stajf

The Vice President for
Administration, the Director of i
Personnel and the HEWP administrative ..
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staff will play a key role in advising,
training, and coaching suparvisors and
employees in implementing the
demonstration project. This staff will
recejve training in the procedural and
technical aspects of the project.
G. Employees

Prior to implementation, all
employees covered under the
demonstration project will be trained
through various media. This training is
intended to fully inform all affected
employees of all significant project
policies procedures, and processes.
V. Conversion

A. Conversion to the Demonstration
Profect

Initial entry into the demonstration
project for covered employees will be
accornplished through a full employee-
protection approach that ensures each
employee’s initial placernent info a
broadband level without loss of pay.
There will be no change or adjustment
for General Schedule employees. They
will remain at their current grade and
step. Automatic convarsion from the
germanent Wage Grade into the new

roadband system will be
accomplished. Wage Board employees
will be convertad ta a GS grade
corresponding to the pay rate equal to
or greater than their WG rate. They will
then be placed into the new broadband
system at that GS level.

Adverse action and pay retention
provisions will not apply to the
conversion process, as there will be no
dacrease in base pay rate. If the
employee’s rate of basic pay exceeds the
maximum rate of basic pay for the
broadband level corresponding to the
emplayee’s GS grade, the employse will
remain at that broadband level and will
receive a retained rate.

B. Conversion Back to the Former
System :

For demonstration project employees
who were originally in the Wage Board
System and are either moving to a Wage
Grade (WG] position not under the
demonstration project, or if the project
ends and the employee must be
converted back to their original Wage
Grade system, the following procedure
will be used to convert the employee’s
GS grade and step to the corresponding
WG rate of pay. The position will
convert to its original WG classification
and grade. The employee will have their
converted Wage Grade and WG rate of
pay determined before movement or
conversion out of the demonstration
project and any accompanying
geographic mevement, promotion, or

other siraultanecus action, For
conversions upon termination of the
project and for lateral assignments, the
employees pay will be equal to the
original pay level upon entering the
demonstration project. If they currently
receive a rate of pay greater than their
original rate they will be moved to the
pay level nearest their demonstration
project rate but not less than their
current rate. If their current rate exceeds
Blay lovel five of their previous WG rate

ay will retain pay at the rate received
in the demonstration project.

For GS scheduls employees there will
be no change from their project based
pay since it is the GS system. Their
current GS grade and rate will become
the employee’s actual GS grade and rate
after leaving the demonstration project
[before any other action). For transfers,
promotions, and other actions, the
current GS grade and rate will be used
in applying any GS pay administration
rules applicable in connection with the
employee’s movemnent out of the project
(e.g., promotion rules, highest previous
rate rules, pay retention rules) as if the
GS-converted grade and rate were
actually in &ffact immediately before the
employee left the demonstration project.

3. Employees Receiving a Retained Rate
Under the Project

If an employes is receiving a retained
rate under the dexzonstration project,
the employse’s GS-equivalent grade is
the highest grade encompassed in his or
her broadband level. The institation
will confer with the Office of Personnel
Management {OPM] to prescribe a
procedure for determining WG-
equivelent pay rates for employees
receiving retained rates,

4, Years of Retention Service Credit and
Contribution Provisions

Employees leaving the demonstration
project will be assigned ratings of record
that conform with pattern E of 5 CFR
430.208(d) based on the years of credit
accumulated for the 3 most recent years
during the last 4 years while under the
demonstration project. Since the
demonstration project does nat make
use of summary level designators {e.g.,
Outstanding, Level 5, Highly Successful,
Level 4; Fully Successful, Level 3; or
Unaceeptable, Level 1) used in the
appraisal system and programs
constructed under 5 U.S.C. Chapter 43
and 5§ CFR part 430, the retention
service credit that is based on tho OCS,
A score of 100%, Full Performance, or
higher will convert to a satisfactory
rating in the current Federal appraisal
system for the purpose of retention
service credit,

5. Within-Grade Increase—Equivalent
Increase Determinations

Service under the demonstration
project is creditable for within-grade
increase purposes upon conversion back
ta the GS pay system. CCAS base salary
increases (including a zero increase)
under the demonstration project are
equivalent increases for the purpose of
determining the commencement of a
within-grade increase waiting period
under 5 CFR 531.405(b).

Vi, Project Duration

The project evaluation plan addresses
how each intervention will be
comprehensively evaluated for at least
the first five years of the demonstration
project. Major changes and
modifications to the interventions can
be made through announcerment in the
Federal Register. At the five-year point,
the entire demonstration project will be
reaxamined for: (a) Permanent
implementation; (b} modification and
additional testing; (¢} extension cf the
avaluation period; or (d) termination,

VII, Evaluation Plan

Demonstration-authorizing legislation
{Public Law 105-337) mandates
evaluation of the demonstration project
to agsess the effects of project features
arid outcomes. The overall evaluation
will consist of three phases—bassline,
formative, and summary evaluations.
The evaluation for the HEWP will be
overseen by the Secretary, Departraent
of the Intexior, and Office of Indian
Edugcation Programs (OIEP). The main
purpose of the evaluation is to
determine the effectiveness of the
personnel syster changes to be
undertaken. To the extent possible,
strong direct or indirect relationships
will he established between the
demonstration project features, .
outcomes, and mission-related changes
and personnel system effectiveness
criteria. The evaluation approach uses
an intervention impact model that
specifies each personnel system change
as an intsrvention, the expected effects
of each intervention, the corresponding
measuras, and the data sources for
obtaining the measures.

During the development of the Higher
Education Workforce Project an
observation was made that while
previous demonstrations had used
sivgilax smployee assessments, there
appeared to be no study to show that the
results achieved in the projects derived
from the link between assessment and
compensation. It was suggested that the
outcomes may have resulted from the
change in the work environment when
the new assessment gystem was
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implemented. Therefore, it was decided
during the evaluation design process
that there should be an internal control
group that would participate in the
assessment process without it affecting
their compensation other than the
current system does. There would still
be an external control group, hereafter
referred ta as the comparison group.
With these three groups the effect of the
link betwseen assessment and
contribution could be more closaly
examined. The experimental, control
and comparison groups should be as
similar in composition as possible.
However, since the demonstration will
be applied to a diverse group of
employees throughout the institution
and given the size of the participant
pool it may be difficult to evaluate the
comparison group as a whole.
Therafore, the comparison group
members may be selected from the non-
participant group that most closely
matches the functions performed by the
participant group. Baseline data and
comparisons among the three groups
will' be made and the information
recorded and monitored over tire.

After completing training on
demonstration project procedures,
employees will be asked to respond
with a decision of their choice to

articipate. Once these individuals have

een identified, final selection of the
comparison group will be
accomplished.

The specific measures to be collected
using the different methods are
determined from the goals and
objectives stated for each intervention.
Both qualitative and quantitative
measures will be obtained. Most of the
potential measures can be grouped
eround three major effectiveness
criteria: speed, cost, and quality.
Collectively, the outcomes of the
interventions are hypothesized to lead
to institution personnel management
iroprovements, as reflected by
timeliness, cost offectiveness, and
quality.

Baseline measures will bs taken prior
to project implementation. Then,
repeated post-implementation
measurements will be taken to allow
longitudinal comparisons by
intervention within HINU To compare
the effects of the intervention on the
institution, two groups will be used to
evaluate the effects on the personnel
system, a control group located within
the HINU and a comparisan group
comprised of employees external to the
institution. These two groups will be
selected and compared to the
experimental group to determine the
effects and outcomes of the project.

Tha affectiveness of each intervention
and of the demonstration project as a
whole in meeting stated objectives will
be addressed using a multi-approach
method. Some methods will be
unobtrusive in that they do not require
reactions to inputs from emplayees or
managers. These methods include
analysis of archival workforce data and
personnel office data, review of logs
maintained by site historians
documenting contextual events, and
assessments of external economic and
lsgislative changes. Other methods,
such as periodic attitude surveys,
structured interviews, and focus groups,
will be used te assess the perceptions of
employses, managers, supervisors, and
personnel regarding the personnel
system changes and the performance of
their institution in general, Evaluation
activities will also take into account the
unique nature of this project in terms of
institutional diversity.

In addition to the intervention impact
model, a general context model will be
used to determine the effects of
potential intervening variables (e.g.,
annual budget, regionalization of the
personnel function, and the general
state of the economy). Potential
unintended outcomes will also be
monitored, and an atternpt will be made
by the svaluation team to link the
outcomes of demonstration project
interventions to institutional
effectiveness. In addition to assessing
the impact of the individual
demonstration project features, the
evaluation will also assess the impact of
the project as a whole, along with
possible in-cantext effects and effects of
intervening variables.

The evaluation will also monitor
impact on veterans and EEO groups,
adherence to the Merit Systems
Principles and avoidence of prohibited
personnel practices, In addition, the
evaluation will attempt to link the
demonstration project effects and
outcomes to institutional outcomes such
as mission accomplishment and
productivity,

The initial evatuation effort will
consist of three main phases—beseline,
formative, and summary evaluation
covering five (5) years. Baseline will
collect workforce data to determine the
“‘ag-is"; state, The formative evaluation
phase will include baseline data
collaction and emalyses, implementation
evaluation, and interim assessments.
Periodic reports and annual summaries
will be prepared to document the
findings. The summary evaluation
phase will focus on an overall
assessment of the demonstration projsct
outcames, looking initially at the first
four {4) years, with a follow-on report

covering the fixst five (5) years, The
rationale for summary evaluation after
the first four years is to assess whether
the demonstration will continue after
the fifth year. If the analysis indicates
that the interventions show a positive
effect towards meeting the goals of the
demonstration, then documentation will
be generated to support a request that
the demonstration pragress further, If
the analysis indicates that the
interventions do not meet the stated
objectives, or if HINU does not wish to
continue in the demonstration, then
documentation and planning for
conversion back to the existing
personnel system must be prepared. The
fifth-year surnmary evaluation, used in
reporting to Congress, will provide
averall assassment of all initiatives
individually and as a whole. It will also
provide recomumendations on broader
Federal Government application.

V. Demonsiration Projects Costs

A, Wage Grade to General Schedule
Conversion Buy-Ins

Under this demonstration project,
implementation of the broad banding
pay structure based on the GS pay
structure will ineur a conversion cost in
moving Wags Grade employees to the
General Schedule. Ta facilitate
conversion to this system without loss
of pay, employees will receive a basic
pay increase necessary to bring them
into the General Schedule, As under the
cuzrent system, supervisars will be able
o withhold these pay adjustments if the
employee’s performance has fallen
below fully successful.

B. Out-Year Project Costs

The overall demonstration cost
strategy will be to balance projected
costs with benefits of the demonstration
to bring about the projected
improvements to the institution. The
project evaluation results will be used to
ensure that out-yeer project costs will
not outweigh the derived benafits to the
demanstration. A baseline will be
established at the start of the project,
and salary expenditures will be tracked
yearly. Implementation casts, including
the WG conversion cbsts detailed above,
will not be included in the cost
evaluations, but will be accounted for
separately.

The amount of money available for
contzibution increases in the out-years
will be determined as part of the annual
project evaluation process, starting with
a review of the prior year's data for
HINU by the Personnel Policy Board,
and then will be reported to the
President of the institution. The funds
determination will be based ona
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balancing of appropriate factors,
including the following: (1) Historical
spending for WG, quality step
increases, and in-level career
promotions; (2) labor market conditions
and the need to recruit and retain a
skilled workforce to meet the business
needs of the institntion; and (3) the
fiscal condition of the institution. Given
the implications of base pay increases
for long-tern pay and benefit costs, the
compensation levels will be determined
after cost analysis with documentation
of the mission-driven rationale for the
amount, As part of the evalvation of the
project, HINU will track the bass pay
costs (including average salaries) under
the demonstration project and compared
to the base pay costs under similar
demonstration projects and under e
simulation model that replicates
Goneral Schedule spending. These
evaluations will balance costs incurred
against benefits gained, so that both

fiscal responsibility and project success
are given appropriate weight.

C. Personnel Policy Boards

It is envisioned that HINU shall
establish a Personnel Policy Board for
the demonstration projsct that will be
representative of the employee
population and chaired by the President
of the institution or delegated
representative. The board is tasked with
the following:

(a) Overseeing the pay budgst;

(b) Determining the composition of
the CCAS pay pool in accordance with
the established guidelines and statutery
constraints;

{c) Reviewing operation of the
Institution’s CCAS pay pools;

(d} Providing guidance to pay pool
managers;

(e) Administering funds to CCAS pay
pool managers;

{f) Reviewing hiring and promotion
salaries;

(g) Monitoring award pool
distibution by pay pool; Assessing the
need for changes to the demanstration
project, procedures or palicies.

D. Developmental Costs

Gosts assaciated with the
development of the demonstration
system include software automation,
training, and project evaluation. Site-
specific costs for follow-on training,
employee salary conversion, and any in-
houss software automation will be
borne by the institution from such
additional surns as may be necessary for
the operation of HINU pursuant to
Public Law 105-337, The projacted
annual expenses for each area are
summarized in Table IIL Project
evaluation costs will continue for at
least the first five (5} years and may
continue beyand that point. TABLE I
is an example of the format used. Costs
will be determined once an actual plan
is selected.

TABLE li|.—-PROJECTED DEVELGPMENT COST

[Then year dolfar {$K) by fiscal years]

- 2000 2001 2002 2003 2004 2005 2008
Personne! Costs 150,000 | 425,000 | 400,000 | 400,000| 400,000 | 400,000 | 400,000
Travel and Per Diem 25,000 5,000 5,000 5,000 5,000 65,000 5,000
Trainlng 25,000 25,000 5,000 5,000 5,000 5,000 5,000
Project 0 76,000 50,000 50,000 50,000 50,000 50,000
L 1 25,000 25,000 25,000 25,000 25,000 25,000 25,000
Data Byslems 0 75,000 5,000 5,000 5,000 5,000 5,000

IX. Required Waivers to Law and
Regulations

A, Waivers to Title 5, United States
Code

Chapter 5, Section 552a: Records
maintained on individuals. This section
is waived only to the extent required to
clarify that volunteers under the
Voluntary Emeritus Program are
considered employees of the Federal
Government for purposes of this section,

Chapter 31, Section 3111: Acceptance
of volunteer service. This section is
waived only to the extent required to
allow volunteer service under
provisions of the voluntary emeritus
program.

Chapter 33, Section 3308: Competitive
service; examinations; aducation
requirements prohibited; exceptions (to
the extent necessary to accommodate
the Scholastic Achievement
Appointment’s requirement for a college
dagraa).

Chapter 33, Section 3317 (a):
Competitive service; certification from
Tegisters (insofar ag "rule of three" is
eliminated under the demonstration
project).

Chapter 33, Section 3318 (a}: Insofar
as “rule of three” is eliminated urder
the demonstration project. Veterans’
preference provisions remain
unchanged.

Chapter 41, Section 4107 (a):
Prohibition of training for academic
degrees.

Chapter 43, Sactions 43014305
sxcept for 4303 {e) and (f): Related to
performance appraisal. In turn, 4303 {3}
and (f) are waived only to the extent
nacessary to (a) substitute “broadband”
for “grade” and (2) provide that moving
to a Jower broadband as a result of not
receiving the full amount of a general
pay increase because of inadequate
contribution is not an action covered by
the Erovisions of section 4303.

Chapter 51, Sections 5101—5102 and
Sections 5104-5107: Related to
classification standerds and grading.

Chapter 53, Sections 5301; 5302 (8)
and (9); and 5303-5305 and 5331-5336:
Related to special pay and pay rates and
systems (Sections 5301, 5302 (8) and (8},
and 5304 are waived only to the extent
necessary to allow demonstration
project employess to be treated as
General Schedule employees and to

allow basic rates of pay under the
demonstration project to be treated as
scheduled rates of basic pay).

Chapter 53, Section 5362: Grade
retention.

Chapter 53, Section 5363: Pay
retention. This waivar applies only to
the extent necessary to: (1) allow
dermonstration project employees to be
treated as General Schedule smployees;
{2} provide that pay retention provisions
do not apply to conversions from
General Schedule special rates to
demonstration project pay, as long as
total pay is not reduced; and (3) replace
the term “‘grade" with “broadband
level.” Chapter 71, to the extent its
provisions (s.g. 5 U.8.C. 7103{a){12} and
7116) would prohibit menagement or
the unjon from unilaterally terminating
nagotiations over whether the project
will apply to employees represented by
the union.

Chapter 75, Sections 7512(3): Related
to adverse action (but only to the extent
necessary to exclude reductions in
broadband level not accompanied by a
reduction in pay and replace “grade”
with “broadband level”} and 7512{4):
Related to adverse action (but only to
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the extent necessary to exclude

conversions from a General Schedule

special rate to demonstration. project

Sfy that do not result in a reduction in
¢ employee’s total rate of pay).

B. Waivers to Title 5, Code of Federal
Regulations

Paxt 300, Sections 300.801 through
300.605: Time-in-grade restrictions,

Part 308, Volunteer service: Waived to
allow volunteer service under the
provisions of the voluntary emeritus
program.

Part 315, Sections 315.801 and
315.802: Probationary period.

Part 316, Section 316.303: Tenure of
term employees (to the extent that term
employees may compete for permanent
status through local merit promotion

lans), .

Part 316, Section 316.305: Eligibility
for within-grade increeses.

Part 332, Section 332.402%: “Rule of
three” will not be used in the
demonstration project.

Part 332, Section 332.404: Order of
selsction is not limited to highast three
eligible.

Part 351, Sections 351.402 through
351.403; Gompetitive Arsa and
Competitive Levels; Section 351.504(s)
and (c): Credit for Performance; and
Section 351.601 through .608:
References to competitive levels are
eliminated.

Part 351, Sections 351,701 (b) and {c):
Assignment rights (bump and retreat):
To the extent that the distinction
between bump and retreat is eliminated
and the placement of demonstration
project employees is limited to one
broadband level below the employee’s
present level, except that a preference-
aligible employee with a compensable

service-connected disability of 30
percent or more may displace up to two
broadhand levels helow the employes’s
present position (or the equivalent of
five General Schedule grades) below the
employee’s present level.

Part 410, Section 410.308({a):
Prohibition of training for academic
degrees,

Part 430, Subpart A and Subpart B:
Performance management; performance
appraisal.

Part 432, Sections 432.101, 432.102,
432,106 and 432.107: (Only to the extent
necessary to (a) substitute broadband for
grade and (2} provide that moving to a
lower broadband as a result of not
receiving the full amount of a general
pay increase bacause of inadeqnate
contribution is not an action covered by
the provisions of section 4303].

Part 432, Section 432,103 through
432.105: Performance-based reduction-
in-grade and remaval actions.

Pert 461, Sections 451,106(b) and
451,107{b): Awards,

Part 511, Section 511.201: Coverage of
and exclusions from the General
Schedule (To the extent that positions
are coverad.by broadbanding,) Part 511,
Subpart A; Subpart B; subpart ¥,
Sections 511,601 through 511.612:
Classification within the General
Schedule; and Subpart G: Effective
Dates of Position Classification Actions
or Decisions,

Part 530, Subpart C: Special salary
rates,

Part 531, Subpart B, Subpart D,
Subpart E: Determining rate of pay;
within-grade increases and quality step
1nCcreases.

Part 536, Grade and Pay Retention
(only to the extent necessary to
eliminate grade retention and to provide

that, for the purposes of applying pay
retention provisions: (1) Demonstration
project employees are to be treated as
Gensral Schedule employees; (2) grade
is replaced by Broadband level; and (3)
pay retention provisions do not apply to
conversions from General Schedule
special rates to demonstration project
pay. as long as total pay is nat reduced).

Part 550, Sections 550,703; Severance
Pay, definition of “reasonable offer” (by
replacing ““two grade or pay levels” with
“one broadband level” and “grade or
pay level” with “broadband lovel”).

Part 575, Sections 575.102(a){1],
575,202(3)(1), 575.302{s}(1), and
Subpart D: Recruitment and relocation
honuses, and retention allowances, and
supervisory differentials (only to the
extent necessary to allow employees
and positions under the demonstration
project to be ireated as employees and
positions under the General Schedute
posifions).

Part 752, Sections 7562,401(a)(3):
Reducton in grade and pay {but anly to
the extent necessary to exclude
reductions in broadband level not
accompanied by a reduction in pay and
to replace grade with broadband level)
and 752.401(a}{4) (but only to the extent
necessary to exclude conversions from a
General Schedule special rate to
demonstration project pay that do not
result in a reduction in the smployees”
total rate of pay).

Part 2635, (only to the extent

‘necessary to allow outside employment

and activities that may conflict with
their official duties and
responsibilities.)

{FR Dog. 00-16430 Filed 6-28-00; 8:45 am}
BILLING CODE 4310-02-P
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Appendix D

Corrective Action — HINU Accountability Review — April 17 — 19, 2007

The following actions were provided to the Human Resources Officer during the close
out briefing on April 19, 2007.

1 Cleveland, Nathan
Actions back to 01-19-06 must be corrected to reflect GS pay plan. The
demonstration project does not define grades 1-3 and the employee occupies a
position at the GS-01 grade level.

2. Miller, Lucas P.
Mr. Miller was selected for a contingent appointment and was entitled to full
benefits under this appointment. The SF-50 action needs to be corrected to
provide basic life insurance coverage. The employee needs to be offered the
opportunity to enroll in all benefits: life insurance, health insurance and thrift
savings plan. ‘The service computation needs to be reviewed and corrected and
his retirement coverage needs to be changed to FERS.

3. Beets, Lynn M.
Legal authority on appointment action needs to be corrected to read:
ZIM — PL 105-337 :

4. Chapin, Bridgette K.
Legal authority on appointment action needs to be corrected to read:
ZLM — PL 105-337

5. Horne, Sharon L.
Legal authority on appointment action needs to be corrected to read:
ZLM - PL 105-337

6. ‘Warner, Linda
Initial appointment action needs to be cancelled. Correct appointment action
should be: 170 Exc Service Appt with legal authority: ZLM — PL 105-337. A
remark for the probationary period needs to be included on the SF-50 action.
Ms. Warner’s service computation date needs to be reviewed to include ber prior
Federal service and her retirement coverage needs to be reviewed. .

7. Jimbby, Twylla
Action needs to be corrected to reflect the higher grade level and salary for
appointment. :

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. JOHN BARRASSO TO
CHARLES P. ROSE

Your written testimony noted that in the course of the Department consultations
with Indian tribes, a common theme was raised by tribes that there should be more
collaboration between the tribes and the state about how Indian students are edu-
cated. The tribal testimony received during these consultations indicated that the
best way to promote such collaboration would be to elevate and fund tribal edu-
cation agencies.

Question 1. What approaches have been used by school systems to promote col-
laboration with stakeholders on how school children should be educated?

Answer. One approach to collaboration is consultation with parents of Indian chil-
dren and Indian tribes in the development of educational programs. For example,
as part of the Department of Education’s Impact Aid program, local educational
agencies (LEAs) are required to consult with parents and tribes, and in the Indian
Education formula grant program a parent committee must approve the LEA’s plan
for the use of program funds. Additionally, a small number of LEAs have entered
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into agreements with tribes regarding increased tribal involvement in State-oper-
ated schools located on tribally controlled lands.

Question 2. How should state schools be incentivized to engage in such collabora-
tion with Indian tribes?

Answer. Because American Indian and Alaska Native (AI/AN) students have
unique cultural needs, the Administration believes that States and tribes should
work together when making decisions that affect AI/AN students. Tribes are often
best positioned to understand the potential consequences of education policies and
plans for AI/AN students. We believe that States have an incentive to collaborate
with tribes because tribes can support States in such areas as training teachers, im-
plementing specific educational programs, and collecting and reporting data.

You also noted that these consultations identified additional educational chal-
lenges Indian children face due to violence, drug abuse, and high unemployment
rates in their community.

Question 3. How can the reauthorization of the Elementary and Secondary Edu-
cation Act accommodate these additional challenges so that Indian children can
achieve academic success?

Answer. Addressing the full continuum of student and community needs is critical
to helping Indian children overcome these significant challenges, allowing them to
graduate from high school and preparing them for college and the workplace. The
Administration has proposed three programs for a reauthorized Elementary and
Secondary Education Act of 1965 that would support student success from the cra-
dle through college and into a career. The Successful, Safe, and Healthy Students
program would provide support for improving school safety and promoting students’
physical and mental health and well-being, including activities to prevent and re-
duce substance use, school violence, harassment, and bullying. The Promise Neigh-
borhoods program would provide grants for the development and implementation of
effective community services, strong family supports, and comprehensive education
reforms for children in high-need communities. And a reauthorized 21st Century
Community Learning Centers program would help grantees implement in-school
and out-of-school strategies that provide students and, where appropriate, teachers
and family members, with additional time and support to succeed. We are also look-
ing into ways to encourage more meaningful and productive consultation and col-
laboration between tribes, LEAs and SEAs so that the expertise of tribal leaders can
be better used to strengthen schools that serve AI/AN students.

The National Indian Education Study recently issued by the Department of Edu-
cation found that on the National Assessment of Education Progress in both reading
and math, Department of Interior Bureau of Indian Education students scored sig-
nificantly lower than Indian students in public schools. For example, fourth grade
BIE students scored 25 points lower in reading than Indian students in public
schools and a 23 point gap among eighth grade students.

Question 4. To what do you attribute these significantly lower scores?

Answer. We find the achievement gap between BIE schools and LEA-operated
public schools very troubling, and intend to work closely with our colleagues in the
BIE to help raise achievement in those schools. Although the National Indian Edu-
cation Study (NIES) and the National Assessment of Educational Progress are not
designed to identify the causes of differences in student achievement, the NIES
found that AI/AN students in Bureau of Indian Education (BIE) schools are more
likely to be English Learners and more likely to be eligible for free or reduced-price
school lunch than their peers in LEA-operated public schools. These and other chal-
lenges may contribute to the lower scores in BIE schools. Nonetheless, we know that
demographics are not destiny and many schools all over the country are successful
with students in similar situations.

Question 5. How will you increase support and collaboration from the Department
of Education to the Bureau of Indian Education to reduce the disparity in scores
not only between BIE students and their counterparts in public schools, but also
non-Indians in public schools?

Answer. Recently, we have been working closely with the Department of the Inte-
rior (DOI) and the BIE, and we plan to build on this collaborative relationship. Dur-
ing the past year, Secretaries Duncan and Salazar have met twice to create an
agenda for reform. DOI staff has assisted ED in developing ED’s tribal consultation
plan, and ED has provided increased and targeted technical assistance to BIE staff.
Additionally, over the next few years, we plan to (1) assist BIE with its initiative
to transform some of its lowest-performing schools into science, technology, engi-
neering, and mathematics academies; (2) provide technical assistance to the BIE re-
garding its collective bargaining agreement; and (3) join DOI in the First Lady’s
Let’s Move in Indian Country initiative.
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. JOHN BARRASSO TO
HonN. CHAD SMITH

Yowr wriften testimony indicates that while the No Child Left Behind Act increased
accountability through standardized resting, highly qualified teacher requirements, specific
teaching objectives in the core acadewic subject areas, and higher levels of transparency, it
discouraged creativity and the importance of teaching critical thinking skills. Your tribe would
specifically like to see less emphasis on testing and more flexibility in establishing your own
tribal measurables.

Standardized testing is a necessary tool for assessing acadernic progress and ensuring universal
accountability in our school systems. Testing common education standards provides a uniform
system of assessment, which is simple to measure and repart. However, there are additional
areas of developmental progress that are equally important for establishing a foundation for
success. When measuring student growth, fictors in addition to academic performance,
attendance and graduation must be considered.

Cherokee Nation has established a framework of attributes, which drives our programming for
all tribal initiatives, These attributes were distilled from commen themes in our tribal language,
which is our most prolific resource for harvesting Cherokee cultural infelligence. Attainment of
the qualities of these attributes is crucial for developing leadership for our Nation and sustaining
our communities. Respect. Determination. Integrity. Leading by Example. Communication.
Confidence. Cooperation. Responsibility. Teaching Others. Patience. Humility. Strength.

Although standardized testing is a valnable tool for assessing academic growth, it cannot take
into account the fundamental aspects of Jeadetship and personal growth. Ignoring these vital
concepts in favor of concrete statistics does a disservice to building the collaborative intelligence
necessary to carry our comumunities forward. '

Question One: What types of measurables would you recommend to ensure that Indian children
are making adequate academic progress?

Additional measurements should include individual formative and summative assessments, to be
completed by the classroom teacher, for each student during each academic year. Standards for
measuring the successful completion of each grade level shonld not necessarily be based on age
equivalency. Individual student portfolios should be compiled, to track pre-established
benctunarks for measuring academic and non-academic competencies. Emotional intelligence
(EQ) scores should be captured, in addition to Intelligence quotient {(JQ) scores. At the end of
the pipeline, measuring acceptance into institutions of higher éducation or career tech training
programs will provide a statistical base of data to assess program success.
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Question Two: How would these measurables promote accountability to ensure Indian children
are learning and achieving academic success?

The proposed measureables would wotk in conjunction with standardized testing to allow for an
even greater amount of accountability. Using the standardized testing mechanism alone only
gives a hard number final test result, with no indicators for the other qualities that contribute to
acadernic success. Standardized tests do not measure emotional intelligence (EQ) at all, and
have at best, as loose correlation with intelligence quotient (IQ). The proposed measureables
would address accountability on a holistic spectrum of development, rather than limiting
assessment 10 a Summative test. Employing a more-inclusive assessment tool will provide a
greater opportunity to engage a student in remediation, before premature promotion to the next
grade level. Early detection of deficiencies will prevent the compounding of problems for those
students needing academic intervention.

Language preservation, accurate historical curricula and cultural instruction are areas of
paramount importance for Cherokee Nation’s education systemn. Our language is the basis for
our cultural intelligence, and must be infused into the public school system 1o reach as many
students as possible. Accurate American Indian history curricula must be introduced into school
systems to increase the understanding and academic integrity of all youth. Cultural instruction
must be provided to preserve and protect this rich intellectual resource that contributes to the
ethnic landscape of American diversity. Congress must provide additional authorizations and
funding to allow tribal governments to develop creative solutions for language programming,
history curricula development and implementation, and cultural instruction in public schools.
Although these areas of study are not tested through common core standard assessments, their
implications are as vast and fimdamental as core academic areas.

*Response to written questions received after hearing’s print deadline will be
retained in Committee files.*
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