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OVERSIGHT HEARING ON FRANCHISE FEE
CALCULATIONS OF FORT SUMTER TOURS,
INC.

THURSDAY, JULY 1, 1999

HOUSE OR REPRESENTATIVES,
SUBCOMMITTEE ON NATIONAL PARKS
AND PuUBLIC LANDS,
COMMITTEE ON RESOURCES,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:59 a.m., in
Room 1324, Longworth House Office Building, Hon. James Hansen
[chairman of the Subcommittee] presiding.

STATEMENT OF HON. JAMES HANSEN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF UTAH

Mr. HANSEN. Good morning, and welcome to the oversight hear-
ing today.

I am glad to see the Director has recovered from his illness and
with us. We appreciate your presence.

The purpose of this oversight hearing is to examine the franchise
fee imposed by the National Park Service on Fort Sumter Tours,
Inc., a small family-owned concessionaire that provides tour boat
transportation to and from Fort Sumter National Monument in
South Carolina.

In 1992, the Park Service nearly tripled Fort Sumter’s franchise
fee from 4.25 to 12 percent. This has had a direct negative eco-
nomic consequence at Fort Sumter Tours. They tried to find out
from the Park Service why this had happened.

However, the Park Service refused to give Fort Sumter Tours the
information they needed to understand the drastic rise in the fran-
chise fee. Thus began a continuing confrontation between Fort
Sumter Tours and the Park Service, and which has led us to con-
vene this oversight hearing today.

After recently reviewing the material, I cannot understand why
the Park Service is so reluctant to give it to Fort Sumter Tours.
In my opinion, it is riddled with major errors, it grossly overstates
the profitability of this concession. As we hear testimony today, I
believe this will become clear.

The Park Service has never admitted to Fort Sumter Tours that
errors were committed in calculating the franchise fee, and an ab-
solute refusal by the Park Service to discuss the merits of the mis-
calculated franchise fee.
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I want to make a point here: This oversight may be seen by some
as an inappropriate function of the Subcommittee; that is, as some
sort of private relief rather than centered on an issue of policy. But
would disagree with this opinion. In fact, subjects like this one is
the reason we have oversight hearings. It is a question of making
sure the Federal Government, and in this case the National Park
Service, does not trample on the rights of our citizens.

It is a question of the Federal Government following its own poli-
cies and guidelines, and it is a question of whether the Federal
Government can possibly ever admit its own mistakes, correct
those mistakes, and then move forward toward reasonable solu-
tions.

One other point: It is fairly easy for Federal bureaucrats in
Washington to decide from afar how things are going to be for peo-
ple around the country. However, it is quite another thing for those
same bureaucrats to understand that the decisions they make and
the mistakes that they may make can be devastating to hard-work-
ing Americans trying to make a living. I believe that this is what
we have here today. And it is not to be taken lightly.

Be that as it may, I was hopeful that the hearing would never
occur. By this means, that I held a meeting in my office some
months ago with the Director, the Solicitor’s Office, Fort Sumter
Tours, and other Members of Congress, Mr. Sanford, and Mr.
Spence, imploring the Park Service to take another look at this sit-
uation and resolve it to the satisfaction of both parties.

I stated at the time that the Subcommittee would hold an over-
sight hearing if the problems with the franchise fee were not re-
solved. Obviously, the Park Service did not take my suggestion
very seriously because we are here today.

It is my understanding that, following this meeting, the Park
Service asked Fort Sumter Tours for an offer. Fort Sumter re-
sponded, and the Park Service essentially said Fort Sumter’s offer
is no offer to them, apparently, to sit down and attempt to hammer
this out on the merits of the fee and discuss how it was calculated.

I am disappointed that nothing came of this. However, I am
quite willing to have this oversight in order to expedite getting this
thing resolved in a fair and equitable and honest way.

I would like to welcome our witnesses here today, and I would
now recognize the gentleman from Puerto Rico if he was here. Be-
cause he 1sn’t, I will turn to the gentleman from Tennessee for any
opening comments he may have.

Mr. DuncaN. Well, I have no formal opening statement, Mr.
Chairman. I agree with you that it is unusual for us to hold a hear-
ing on a dispute like this. And I am disappointed, like you, that
the Park Service did not work this out in some fair and reasonable
manner. But I suppose we can ask some questions about that at
the appropriate time.

Thank you very much.

Mr. HANSEN. I thank the gentleman from Tennessee.

I ask unanimous consent that the letter from Congressman Floyd
Spence be included in the record, and also the letter from Senator
Ernest Hollings be included in the record.

Mr. HANSEN. I won’t go through the entire thing, but I would like
to point out that Floyd Spence has a great personal knowledge of
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this issue, and he says, “I am familiar with the ongoing dispute in-
volving franchise fees at Fort Sumter. In the interest of Fort Sum-
ter Tours, and the National Park Service and the visitors to Fort
Sumter, this matter needs to be resolved. If errors were made in
the calculation of this franchise fee, then the errors should be cor-
rected.”

Senator Hollings says, “As you know, by statutory law, all park
concessionaires are required to pay a franchise fee based upon a
percentage of their gross receipts. It is my understanding that in
1992 the Park Service unilaterally attempted to increase the fran-
chise fee from 4.25 percent to 12 percent, and a dispute has existed
ever since.

“This increase was based upon a franchise fee analysis prepared
by the National Park Service which the Tours claims to be incon-
sistent with the Park Service guidelines that existed at the time.
While I have limited knowledge of the merits, I do believe if errors
were made, they need to be corrected.”

And it talks about the relationship that we should have between
the Park Service and our concessionaires, and as many of you
know, that is a major issue with this Committee.

And last year, we passed a new concessionaires bill. And this is
an ongoing issue which we have.

The gentleman from Nevada, we appreciate your presence here.
Do you have any opening comments before we start?

Mr. GIBBONS. No, Mr. Chairman. I welcome our witnesses and
the panel here today to hear this very important issue, and I know
how it is important for all of our tourists today to be—as well as
those people that offer services at our parks—to be afforded the
right treatment under the law, and I look forward to your leader-
ship here today.

Mr. HANSEN. I thank the gentleman.

Our first witness will be our colleague from South Carolina,
Mark Sanford. Mark actually represents that area. And we will
now turn the time to you.

STATEMENT OF HON. MARK SANFORD, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF SOUTH CAROLINA

Mr. SANFORD. I thank you, Mr. Chairman, and I thank you. Mr.
Duncan, Mr. Gibbons, for the chance to testify before the Sub-
committee. And I would say I wanted to come by here simply be-
cause for me it would be an honor to introduce Mr. Campsen and
his family, and, frankly, his enterprise. And I say that because if
I gi/as to pull down one word about this family, I would say honor-
able.

Now here is what I am getting at by that: My roots go very deep
with this family. Chip and I overlapped for a year of college. He
was actually at our family farm the night that my dad died. I spent
the better part of 20 years on hunting and fishing trips throughout
the woods and waters of the Low Country with Chip.

And the net of that is, as we all know, markets are efficient. And
if you are going over to somebody else’s house and they are coming
over to yours, sooner or later you get that phrase from somebody
that says, oh, you are going over to so and so’s house; I heard this
about them. And you go on to hear some horror story.
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And yet over the many years that I have been with this family,
I have never heard one of those stories. So I would say “honorable”
would be a description of the family. But I would say that there
is even a simpler word that describes this family, and that is the
word “integrity.”

In other words, there is a match between what they say they are
going to do and what they do. There is a match between what they
say they are about and what they are about.

And I think that this goes to the heart of this issue of the enter-
prise, Fort Sumter Tours, because each of us is stewards for the
Federal Government. I think that, you know, for most people, their
experience with the Federal Government is basically derived from
an experience with the National Park Service, but oftentimes with
a concessionaire tie-in with the Park Service.

So each of us, as fiduciaries for the Federal Government, want
to have in place people who have integrity—in other words, that
there is a match between what they talk about doing and what
they do. And this isn’t important just in general in terms of that
being, of wanting to have good stewards represent the face of the
Federal Government, but it is also, frankly, important to a lot of
folks back home.

Sure, it is important to a lot of tourists who visit Charleston, but
it is important just because a lot of people back home, when some-
body comes in from out of town, they say, well, you know, that first
shot was fired out at Fort Sumter, I'd like to go on out there, and
we go on out there. And for 364 days out of the year, three times
a day, Fort Sumter Tours runs a boat out there.

And there is nothing more important than the word “integrity”
in that service, because, again, somebody’s experience at Fort Sum-
ter is, in large part, driven by, you know, were the toilets clean on
the boat getting to and from Fort Sumter, did the boat, in fact,
leave on time?

In other words, this issue of integrity goes to the heart of what
a concessionaire ought to be about, and if not only recognized by
folks back home or by me, but, frankly, by the Park Service itself.

Now I have here a copy of an unsolicited letter to Mr. Campsen,
who had received it some time ago from the National Park Service.
And it reads as follow: “His reputation for quality of service is
matched by few concessions in the National Park Service and ex-
ceeded by none. His operation in Charleston has always been char-
acterized by excellence and a concern for our visitors and the peo-
ple who live in the city.”

I think that that is one part of what we are dealing with, the
issue of integrity and the importance of that in a concessionaire.
The other issue is what you correctly highlighted, Mr. Chairman,
and that is there is a whole lot bigger issue than having to do with
the Campsens, Fort Sumter Tours, Fort Sumter itself, and that is
the issue of concessions.

To me, this is very important because, you know, last year, when
we had that concession bill, I voted for it. In fact, I had talked to
Chip Campsen. Chip didn’t think it was a good idea. He said,
“Mark, I think it is going to be a problem if somebody has to get
two different tickets, one ticket for Fort Sumter, one ticket to go
to Fort Sumter.”
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I said, “Chip, I am going to vote against you. I think you are
wrong on this because if you can isolate costs, in other words, you
can say, what does it cost to do these different functions tied to or
from getting, let’s say, to a park, then if you can isolate that costs,
and if private enterprise can do it less expensively than the Fed-
eral Government, then we ought to make more options for that
being the case because as a conservative I don’t want to grow the
Federal Government.”

And yet, what is going on here sends precisely the wrong signal
in terms of trying to grow more private enterprise and more con-
cessions through our park system. When you have a 300 percent
increase in the middle of contract period, there is no worse signal
to future concessionaires, and that to me, more than the right num-
ber or the wrong number, that to me is what this issue is all about,
and that is, if a concessionaire has a contract with our Federal
Government, the government not breaking that contract in the
middle of the contract period.

I would just ask us to remember that we have three branches of
government up here for a very good reason, and that is, our Found-
ing Fathers wanted a slow and meticulous system that would basi-
cally, you know, keep anybody from doing anything too fast. And
I would just beg of the Park Service to really look at this very
closely because I think we are dealing with an issue far, far greater
than the Fort Sumter issue itself.

And I would yield back the balance of my time. I thank you for
letting me come before you, Mr. Chairman.

Mr. HANSEN. We thank you.

Questions for Mark Sanford, our colleague from North Carolina?
The gentleman from Tennessee is recognized.

Mr. DuNcAN. I have just one question, Mark. I wasn’t clear. Who
viflrot‘s that real positive letter that you quoted from and when was
that?

Mr. SANFORD. I don’t have the date on that. I would suspect Mr.
Campsen could give you the dates on that, because it was from the
Park Service.

Mr. DuNCAN. It was from the Park Service?

Mr. SANFORD. Yes, sir.

Mr. DuNCAN. All right. Thank you.

Mr. SANFORD. Thank you.

Mr. HANSEN. The gentleman from Nevada.

Mr. GIBBONS. Mr. Sanford, I have not been to Fort Sumter, and
I hope someday to have the privilege and the honor of visiting
there, and I am not familiar with all the other concessionaires that
are in the Park Service. Have the other concessionaires—are there
other concessionaires in that Park area for the visitors there?

Mr. SANFORD. Yes. In fact, if you go on up a little bit north, there
are a couple of islands that are owned and, for instance, there is
a concessionaire that runs, again not to Fort Sumter but runs out
to one of these coastal islands. It is a little bit north of the Charles-
ton community. That is one that I immediately know of. And I sus-
pect that there are others. But those are the ones that immediately
jump to mind.

Mr. GiBBONS. Has there been any effort to talk to that conces-
sionaire with regard to an increase in the franchise fee, similar—
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in other words, a 300 percent increase in their fees that would be
commensurate with the fees increase that we are talking about in
this matter?

Mr. SANFORD. I have not done so. That is something worth doing.
And I would be glad to have my office do just that.

Mr. GiBBONS. Well, maybe we can ask the Park Service, when
they come, whether or not they have increased

Mr. SANFORD. And in fairness to the Park Service, that is a not
a national park that the other concession runs. So it may be run
through a different branch of government.

Mr. GIBBONS. All right. But then so as far as we know, this is
the only concessionaire at Fort Sumter that has had a 300 percent
fee increase in the middle of the contract?

Mr. SANFORD. To the best of my knowledge, yes, sir.

Mr. GiBBONS. Thank you, Mr. Chairman.

Mr. HANSEN. We thank our colleague. Mr. Sanford. Would you
like to join us up on the dais?

Mr. SANFORD. Unfortunately, I have got a markup on OPEC, and
I have to run in that direction.

Mr. HANSEN. Well, I understand. Thank you very much for your
time.

Mr. SANFORD. Thank you.

Mr. HANSEN. We will call our panel up. We are pleased to have
Robert Stanton, the Director of National Park Service with us; also,
George Campsen, president of Fort Sumter Tours, and David E.
Jackson, a certified public accountant.

If those three gentlemen would like to come up, we would appre-
ciate it.

And, Mr. Director, if you have somebody you want at your shoul-
der there, that is fine. Just bring them up, too.

Mr. STANTON. Yes. Thank you very much, Mr. Chairman. I am
accompanied by Mr. Cohen of our Solicitor’s Office, and Mr. Bob
Hyde, who is a financial analyst with the National Park Service in
our Division of Concession Management.

Mr. HANSEN. Okay. Well, we will turn to you, Mr. Stanton. And
you have got the floor.

STATEMENT OF ROBERT STANTON, DIRECTOR, NATIONAL
PARK SERVICE; ACCOMPANIED BY MR. COHEN, SOLICITOR’S
OFFICE; ROBERT HYDE, FINANCIAL ANALYST, DIVISION OF
CONCESSION MANAGEMENT

Mr. STANTON. Thank you, Mr. Chairman, and members of the
Committee, for the opportunity to appear before you and to discuss
certain issues surrounding the reconsideration of the franchise fees
for Fort Sumter Tours, Incorporated.

Mr. Chairman and members of the Committee, I submit at the
beginning of my testimony, I have been advised by our Solicitor’s
Office to make the following statement:

I am here today to answer questions and respond to com-
ments concerning the franchise fee reconsideration for Fort
Sumter Tours, Incorporated. You have assure me and my staff
that this hearing will not be covering any of the issues in liti-
gation between Fort Sumter Tours and the National Park
Service.
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I appreciate this, and certainly in keeping with this agree-
ment, I would like to make clear that the National Park Serv-
ice is not reconsidering the established franchise fees for Fort
Sumter Tours. Accordingly, any statements, discussions, de-
scription, or assessments concerning the Fort Sumter franchise
fee that I may make before you today do not and will not con-
stitute a review of, a reconsideration of, or a new decision in
any nature regarding the established franchise fee.

Furthermore, I note that the various calculations that we
might discuss here today have been upheld in four different
court proceedings, including the Fourth Circuit Court of Ap-
peals, as lawful and not an arbitrary nor capricious.

Any statement that I may make before you today, Mr. Chair-
man and this Committee, to the effect that a particular cal-
culation could be done other ways, does not in any manner
suggest, admit, or otherwise imply that the decision made by
the National Park Service in this process was arbitrary, capri-
cious, or otherwise unlawful.

Now, in addition, I note that as part of this hearing, Mr. Chair-
man, you and the Committee have requested significant financial
information on Fort Sumter Tours. Some of this information is pro-
prietary or confidential. But because of Fort Sumter Tours partici-
pation in today’s hearing, we assume that the release of this infor-
mation is agreeable by the concessionaire under law 18 USC 1905.
And I would hope, Mr. Chairman, that you would advise it is ap-
propriate that this information be available on the concessionaire’s
financial status.

This matter is certainly an essentially money dispute on a busi-
ness contract. And if I may, I would like to elaborate. The contract
was entered into by the National Park Service and Fort Sumter
Tours in 18—pardon me, in 1986 and expires in the year 2000. The
contract grants for Fort Sumter Tours the exclusive opportunity to
transport by tour boat visitors from Charleston, South Carolina, to
Fort Sumter National Monument for Fort Sumter current annual
visitation of approximately 230,000 visitors per year.

Ninety-nine percent of these visitors travel to Fort Sumter on
boats operated by Fort Sumter Tours. Fort Sumter Tours charges
visitors $10.50 for adults. The gross receipts for 1998 were
$2,471,938. The contract requires Fort Sumter Tours to remit 12
percent of the gross receipts to the United States for the privilege
of serving on an exclusive basis anyone wishing to visit Fort Sum-
ter through the use of their boat.

Fort Sumter Tours’ 15-year contract was entered into under the
Concession Policy Act of 1965. The contracts governed by the Con-
cession Policy Act were not subject to meaningful competition be-
cause existing concessionaires enjoy preference over outside busi-
ness.

These preferential rights often precluded market forces from af-
fecting franchise fees. Under the Concession Policy Act, the Na-
tional Park Service was required to include in concession contracts
of more than five years in duration, provision provided for reconsid-
eration of the contract franchise fees at least every five years.

Since 1979, the National Park Service concession contracts have
provided that the contract-established franchise fees may be ad-



8

justed, up or down, every five years at the request of either the
concessionaire or the National Park Service.

The provision provides that if the National Park Service and the
concessionaire do not agree upon an adjusted franchise fee within
a specified period, the concessionaire may appeal to the Secretary
his position as to an appropriate franchise fee. And the conces-
sionaire may choose to invoke arbitrary—pardon me, advisory arbi-
tration proceeding in this process.

Any fee resulting from a reconsideration either up or down must
be consistent with the probable value of the privilege by the con-
tract based upon a reasonable opportunity, a reasonable oppor-
tunity for net profit in relation to both gross receipts and capital
investment.

The standard was set by Congress in the Concession Policy Act
that I referenced earlier. The standard is protection for both the
concessionaire and the taxpayers.

Briefly, it is important to review the history of this provision and
its application. Since 1979, several hundred franchise-fee consider-
ation periods have occurred under existing NPS contracts. In many
of these instances, neither the Park Service nor the concessionaire
sought changes either up or down to the franchise fee.

In a number of other instances, when either the Park Service or
the concessionaire sought a franchise fee reconsideration, both the
National Park Service and the concessionaire were able to arrive
at a mutually acceptable agreements as to the appropriate fran-
chise fee.

In four instances recently, concessionaires have chose to invoke
the advisory arbitrary process established in the contract to resolve
proposed franchise fees. In one of these situations, the matter was
settled. In the remaining three, the National Park Service and con-
cessionaire participated in the arbitration proceeding, and the Sec-
retary made a final decision, taking into consideration results of
the arbitration.

In each of these instances, the franchise fees were increased.
However, in each of these cases, concessionaires accepted the final
decision of the Secretary and the higher franchise fee became part
of the contract without judicial challenge. All these concessions re-
main profitable in business today.

In no cases, except in one that is the focus of today’s hearing, has
a concessionaire challenged the legality of the process of the exe-
cuted contract. In no cases, except the one before us today, has a
concessionaire refused to negotiate the appropriate franchise fee.

In this case, Fort Sumter Tours chose to litigate the issues before
the courts. The courts have uniformly upheld the legality of the re-
consideration provision and the basis of our decision.

The National Park Service has a system for establishing fran-
chise fees. In 1980, the National Park Service was repeatedly criti-
cized by Congress, by the General Accounting Office of Congress,
by the Inspector General’s Office of the Department of Interior, and
others in terms of a need to take a more critical look at the estab-
lishment and reconsideration of franchise fees.

We took these criticisms seriously and have now ensure a more
rigorous implementation of the system. This implementation is fair
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to the concessionaire, fair to the National Park Service, and cer-
tainly fair to the taxpayer.

In performing the reconsideration analysis, the National Park
Service compares the financial record of the concession to its coun-
terparts in the industry to assist in determining the probably value
of the contract.

When the Fort Sumter Tours were initially executed, the fee was
designated 4.25 percent of gross revenue. However, a franchise fee
analysis performed in 1991 showed that the probably value of these
privileges warranted a fee of 12 percent. This analysis compared
the financial records and the business opportunity of Fort Sumter
to those similarly situated businesses using statistics generated by
Dun and Bradstreet.

We understand that it has been reported to the Committee that
the National Park Service took into account non-concession reve-
nues for calculating the profit of Fort Sumter Tours makes under
this concession contract. While there was one technical error in the
original franchise fee, that may suggest that this income was taken
into account as we described to you in the letter of December 8th.
This income was not taken into account in the final determination,
nor did it affect the final determination.

A complete review of the financial analysis shows that the 12
percent fee was determined solely on the basis of the revenue asso-
ciated with the concession contract and a proper allocation of cost
associated both with the concession and with the non-concession
business. It is not disputed that in 1992 that Fort Sumter Tours
was notified of the proposed franchise fees reconsideration and that
it had contractual right to seek advisory arbitration over its recon-
sidered fee. As detailed in the letter of December 5, 1998, to you,
Mr. Chairman, and the Committee, we advised that the litigation
has since pursued. The United States Government has prevailed in
every phase of this litigation.

I want to close and underscore the fact that we remain, however,
receptive to resolving this dispute. We have asked the United
States Attorney’s Office to be open to any reasonable settlement
offer by Fort Sumter Tours. To date, Fort Sumter Tours has not
participated in any substantive discussions with respect to settle-
ment of this dispute.

Mr. Chairman and members of the Committee, this concludes my
prepared remarks with respect to the background on the reconsid-
eration of the franchise fee for Fort Sumter Tours, Incorporated.
Along with my colleague, Mr. Ed Cohen and Mr. Bob Hyde, we will
be more than happy to respond to any questions or comments on
the part of you, Mr. Chairman, and members of the Committee.

Thank you again for this opportunity.

[The prepared statement of Mr. Stanton follows:]

STATEMENT OF ROBERT STANTON, DIRECTOR, NATIONAL PARK SERVICE

Thank you for the opportunity to discuss with you certain issues surrounding the
reconsideration of the franchise fee of Fort Sumter Tours, Incorporated. As I begin
my testimony, I have been advised by the Solicitor’s Office to make the following
statement:

I am here today to answer your questions concerning the franchise fee recon-
sideration for Fort Sumter Tours. You have assured me and my staff that this
hearing will not be covering any of the issues in litigation between Fort Sumter



10

Tours and the National Park Service. I appreciate this and in keeping with this
agreement I would like to make clear that the National Park Service is not re-
considering the established franchise fee for Fort Sumter Tours. Any state-
ments, discussions, descriptions or assessments concerning the Fort Sumter
franchise fee that I may make before you today do not and will not constitute
a review of, a reconsideration of, or a new decision of any nature regarding the
established franchise fee. Furthermore, I note that the various calculations that
we discuss here today have been upheld in four different court proceedings, in-
cluding the 4th Circuit Court of Appeals, as lawful, and neither arbitrary nor
capricious. Any statement that I may make before you today to the effect that
a particular calculation could be done another way does not in any manner sug-
gest, admit, or otherwise imply that the decisions made by the National Park
Service in this process were arbitrary, capricious or otherwise unlawful.

In addition, I note that, as part of this hearing, you have requested signifi-
cant financial information of Fort Sumter Tours. Some of this information is
proprietary or confidential. Because of Fort Sumter Tours participation in to-
day’s hearing, we are assuming that the release of this information is agreed
to by the concessioner under law, including 18 U.S.C. 1905. Please advise us
if the concessioner believes otherwise.

This matter is essentially a money dispute under a business contract. The con-
tract was entered into by the National Park Service and Fort Sumter Tours in 1986,
and expires in 2000. The contract grants Fort Sumter Tours the exclusive oppor-
tunity to transport by tour boat visitors from Charleston, South Carolina, to Fort
Sumter National Monument. Fort Sumter’s current annual visitation is approxi-
mately 230,000 visitors per year. Ninety nine percent of the visitors travel to Fort
Sumter on boats operated by Fort Sumter Tours. Fort Sumter Tours charges visitors
$10 per adult visitor. The business’ gross receipts for 1998 were $2,471,938. The
contract requires Fort Sumter Tours to remit 12 percent of the contract’s gross re-
ceipts to the United States for the privilege of serving, on an exclusive basis, anyone
wishing to visit Fort Sumter.

Fort Sumter Tours’ 15-year contract was entered into under the Concessions Pol-
icy Act of 1965. The contracts governed by the Concessions Policy Act were not sub-
jected to meaningful competition because existing concessioners enjoyed preferences
over outside businesses. These preferential rights often precluded market forces
from affecting franchise fees.

Under the Concessions Policy Act, NPS was required to include in concessions
contracts of more than five years in duration a provision providing for the reconsid-
eration of the contract’s franchise fee at least every five years. Since 1979, NPS con-
cession contracts have provided that the contract’s established franchise fee may be
adjusted, up or down, every five years, at the request of either the concessioner or
the NPS. The provision provides that if the NPS and the concessioner do not agree
upon an adjusted franchise fee within a specified period, the concessioner may ap-
peal to the Secretary its position as to an appropriate franchise fee, and the conces-
sioner may choose to invoke advisory arbitration proceedings in this process. Any
fee resulting from a reconsideration, either up or down, must be consistent with the
probable value of the privileges granted by the contract, based upon a reasonable
opportunity for net profit in relation to both gross receipts and capital invested. This
standard was set by Congress in the Concessions Policy Act. The standard protects
both the concessioner and the taxpayer.

It is important to review the history of this provision. It is also important to dis-
cuss with you the implementation of this provision.

Since 1979, several hundred franchise fee reconsideration periods have occurred
under existing NPS concession contracts. In many of these instances, neither the
NPS nor the concessioner sought changes, either up or down, to the franchise fee.
In numerous other instances, when either the NPS or the concessioner sought a
franchise fee reconsideration, both the NPS and the concessioner were able to arrive
at a mutually acceptable agreement as to the appropriate franchise fee.

In four (4) instances, concessioners have chosen to invoke the advisory arbitration
process established in the contract to resolve a proposed franchise fee increase. In
one of these situations, the matter was settled. In the remaining three, the NPS and
the concessioner participated in the arbitration proceedings, and the Secretary made
a final decision, taking into consideration the results of the arbitration. In each of
these three instances, the franchise fee was increased. However, in each of these
cases, the concessioner accepted the final decision of the Secretary, and the higher
franchise fee became part of the contract without judicial challenge. All of these con-
cessioners remain profitably in business today.

In no case, except the one that is the focus of today’s hearing, has a concessioner
challenged the legality of the process of the executed contract. In no case, except
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the one before us today, has a concessioner refused to negotiate the appropriate
franchise fee. In this case, Fort Sumter Tours chose to litigate the issues before the
courts. The courts have uniformly upheld the legality of the reconsideration provi-
sion, and the basis for our decision.

This concessioner is not being treated differently from other concessioners. This
concessioner has not been treated unfairly.

The National Park Service has a system for establishing franchise fees. In the
1980s, the National Park Service was repeatedly criticized by numerous reports
from both the Inspector General’s Office of the Department of the Interior and the
General Accounting Office for its implementation of this system.

The National Park Service took these criticisms seriously. We have now ensured
a more rigorous implementation of our system. This implementation is fair to the
concessioner, fair to the National Park Service, and fair to the taxpayer. In those
cases when this has resulted in increased franchise fees, we note that the conces-
sioners operating under these contracts continue to operate profitably. We have no
shortage of individuals and companies that are willing to do business in our Na-
tional Parks under this system.

In performing the reconsideration analysis, the National Park Service compares
the financial records of a concessioner to its counterparts in the industry to assist
in determining the probable value of the contract.

When the Fort Sumter Tours contract was initially executed, the fee was des-
ignated as 4.25 percent of gross revenue. However, a franchise fee analysis per-
formed in 1991 showed that the probable value of these privileges warranted a fee
of 12 percent. This analysis compared the financial records and the business oppor-
tunity of Fort Sumter Tours, Inc. to those of similarly situated businesses, using in-
dustry statistics generated by Dun and Bradstreet. We understand that it has been
reported to the Committee that the National Park Service took into account non-
concession revenue when calculating the profit that Fort Sumter Tours makes under
this concessions contract. While there was one technical error in the original finan-
cial analysis that may suggest that this income was taken into account, as we de-
scribed to you in our letter of December 5, 1998, this income was not taken into
account in the final fee determination, nor did it affect this determination. A com-
plete review of the financial analysis shows that the 12 percent fee was determined
solely on the basis of the revenue associated with the concessions contract, and a
proper allocation of costs associated with both the concession and the non-concession
businesses.

It is not disputed that in 1992, Fort Sumter Tours was notified of the proposed
franchise fee reconsideration, and that it had a contractual right to seek advisory
arbitration over this reconsidered fee. Fort Sumter Tours chose not to engage in ne-
gotiations with the National Park Service, or in advisory arbitration. Fort Sumter
Tours instead chose to sue the United States over the reconsidered fee. As is de-
tailed in my letter to you, of December 5, 1998 (attached to this testimony), Mr.
Chairman, this matter has been in litigation ever since. And, the United States has
prevailed at every phase of this litigation.

We remain, however, receptive to resolving this dispute. We have asked the
United States Attorney’s Office to be open to any reasonable settlement offer made
by Fort Sumter Tours. To date, Fort Sumter Tours has refused to participate mean-
ingfully in any settlement discussions.

This concludes my testimony. I would be happy to answer any of your questions.
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A HA{ (‘\m\ez\.r

United States Department of the Interior

NATIONAL PARK SERVICE
1849 C Streer, NW,
Washington, D.C. 20240

IN REMY REFIX FOV:

L58 (0120) DEC -5 1998

Honorable James V. Hansen' .

Chairman, Subcommittee on National Parke
and Public Lands

Committee on Resources

House of Repressntatives

Washington, DC 205185

Dear Mr. Chairmran:

This is in further response to your letter of September 18, 1998,
concerning the circumstances of Fort Sumter Tours, Inc.'s (F5T's)
ongoing litigation against the United States regarding FsST's
franchise fee. We regret the delay in response as mentioned in your
letter of November 30, 1998. However, as several of the lssues
your letter raises are in litigation in

itt, C.a. No. 87-0293, now pending before the United States
Court of Appeals for the District of Columbia Circuit, National
Park Service (NPS) was obliged to consult with the United States
Department of Justice in the preparation of our response.

Particularly, you are concerned by the 1993 decision of the NPS,
upheld after repeated judicial challenge, to raise FST's franchise
fee from 4.25 percent of gross receipts to 12 percent of gross
receipts. Your letter poses a number of questions concerning the-
history of this matter and the basis for the actions of NPs.

Enclosed is a detailed raport responding to your questions.

Since there has been interest expressed by many of the committees
that have jurisdiction over the NPS, a copy of this letter and its
attached report is being sent to the Chairmen and ranking Menmbers
of the House Resources Committee and its Subcommittee on National
Parks and Public Lands, the Senate Energy and Natural Resources
Committee and its Subcommittee on Naticnal Parks, Historic
Preservation and Recrsation and the House and Senate Interior
Appropriation Subcommittees.
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Your continued interest in and support of the programs of the
National Park Service is greatly appreciated.

o -

Robert Stanton
Director

Enclosure

ce:r Mr. Don Young
Chairman, Committee on Resources
House of Representatives

Mr. George Miller
Ranking Minority Members
Committee on Resources
House of Repressentatives

¥Mr. Eni F.H. Faleomavaega

Ranking Minority Member

Subcommittee on National Parks
and Public Lands

Committee on Resources

House of Representatives

Mr. Frank Murkowski

Chairman, Committee on Energy
and Natural Resources

United Statas Senate

Mr. Dale Bumpers -
Ranking Hinority Member

Committee on Energy and Natural Resources
United States Senate

Mr. Craig Thomas

Chairman, Subcommittee on National Parks,
Historic Preservation, and Recreation

Committee on Energy and Natural Resources

United States Senate

Mr. Jeff Bingaman

Ranking Minority Menmber

Subcommittee on National Parks, Historic
Preservation and Recreation

Committea on Energy and Natural Resources

United States Senate
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Mr. Ralph Regula

Chairman, Subcommittee on Interior and Related Agenciles
Committee on Appropriations

House of Representatives

Nr. Sidney R. Yates

Ranking Minority Member

Subcommittee on Interior and Related Agencies
Comnmittee on Appropriations

House of Representatives

Mr. Slade Gorton

Chairman, Subcommittee on
Interior and Related Agencies,

Committee on Appropriations

United States Senate

Mr. Robert Byrd

Ranking Minority Msmber

Subcommittee on Interior and Related Agencies
Committee on Apprepriations

United States Senate
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December 4, 1998

REPORT AND RESPONSE TO QUESTIONS REGARDING THE
PORT SUMTER TOURS FRANCEISE PEE LITIGATION

I, Litigation Background.

Fort Sumter Tours, Inc. (FST) is a National Park Service (NPS)
concegsioner which has an exclusive NPS tour boat concegsion
contract to provide for a term of 15 years visitor access to Fort
Sumter National Monument, Charleston, South Carolina. Fort
Sumteris current annual visitation is approximately 230,000. 9$9%
of the visitors travel to Fort Sumter on FST tour boats.

PST has been in litigation against the United States almost
continuocusly since 1993. The wunderlying assertion of the
litigation is FST's allegation that NPS unlawfully implemented
section 3 of the Concessions Policies Act of 1965, 16 1.8.C.
20b(d) . Under this statute, NPS concession contracts of more than
five years in duration must contain a provision providing for
reconsideration of the contract's franchise fee at least every five
years.

Pursuant to this reguirement, NPS concession contracts since 1979
have provided that the contract's established franchise fee may be
adjusted, up or down, after every fifth year of the contract, at
the request of either the concessioner or NPS. 1In the event that
NPS and the concessioner do not agree upon an adjusted franchise
fee within sgpecified periods, the contract provides that the
concessioner may appeal to the Secretary its position as to an
appropriate franchise fee and the concessioner may choose to invoke
advisory arbitration proceedings in this process.

The fee resulting from an upwards or downwards fee adjustment under
NPS concession gontracts is to be consistent with the probable
value of the privileges granted by the contract, based upon a
reasonable opportunity for net profit in relation to both gross
receipts and capital invested. This standard is set by the
Concessions Policies Act.

Since 1979, several hundred franchise fee adjustment periods have
occurred under NPS concession contracts containing the equivalent
provision of section 9(e) of FST's concession contract. In the
very large wmajority of these instances, neither NPS nor the
concessioner sought a franchise fee adjustment. In almost all
other instances, when either NPS or the concessioner sought a
franchise fee adjustment, a mutually acceptable agreement was
reached.

In only four instances has a concessioner chosen to request
advisory arbitration to resolve a proposed franchise fee increase.
In one of these situationg, the matter was settled. In the
remaining three, the Secretary made a final decision on a franchise
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fee adjustment after taking into consideration the results of the
arbitration proceedings. In each of these three instances, the
concessioner's franchise fee was substantially increased. However,
in each of these cases, the concessioner accepted the final
decision of the Secretary and the higher franchise fee became part
of the contract without judicial challenge. These concessioners
all remain profitably in business.

FST's concession contract is for the period of approximately
fifteen years, from June 13, 1986, through December 31, 2000. Its
initial franchise fee was 4.25% of FST's gross receipts.

When FST was advised that NPS wished to increase its franchise fee
to 12% of gross receipts commencing with the second five year
period of its contract (June 13, 1991 - June 12, 1996), FST chose
to sue NPS rather than seek agreement on a changed fee or undertake
advisory arbitration in an appeal to the Secretary.

Ultimately, both the United States District Court in Charleston,
South Carolina, in 1994, and the United States Court of Appeals for
the Fourth Cirxrcuit, in 1995, upheld in all respects the validity of
the franchise fee adjustment clause set forth in FST's concession

contract. Both courts also upheld the wvalidity of the 12%
franchise fee proposed by NPS. For{ Sumter Tourg, Ing, v. Babbitt,

66 F. 3d 1324 (4th Cir. 1995) (referred to in this report as "FST
IH) .

When it lost FST I on appeal in the Fourth Circuit, PST petitioned
for review by the Supreme Court. The Supreme Court denied
certiorari on May 28, 1996.

The United States Appeals Court for the Fourth Circuit in FST I
stated:

In summary, section 9(e) of the FST contract is a
completely appropriate contractual provision under the
CPA {Concessions Policies Act] in that it provides for
modification of fees through a reasoned process, and does
not vest NPS unbridled authority; at the same time,
section 9{(e) guarantees that the parties will not reach
a stalemate when a fee adjustment is sought.

During the entire period of the FST I litigation, FST refused to
pay the established 12% franchise fee. NPS during this period
voluntarily refrained from terminating FST's concession contract
for failure to pay the established 12% franchise fee.

In the spring of 1996, while FST's petition for certioyrari in FST
I was pending before the Supreme Court, the Government agreed to
review additional information to be provided by FST for the purpose
of possibly initiating settlement discussions in PST I (then
pending before the Supreme Court).

2
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The Government's consideration of this possibility was sclely in
the interest of FST. The Government had establigshed the validity
of section 9(e) of the FST contract and the NPS proposed adjustmaent
of the contract's franchise fee to 12% in FST I at both the trial
and appellate level. There was no realigtic possibility that the
Supreme Court would grant gertiorari in FST I.

On May 10, 19396, NPS met with FST officials in Washington, D.C.,
for the purpose described above. At the meeting PST presented NPS
with a franchise fee *Critique" dated March 15, 1996. After the
May 10, 1996, meeting, NPS determined that an on-site wvisgit and
further meating with FST officials would be appropriate. The visit
was scheduled for June 5-7. However, on May 28, 1996, the Supreme
Court denied FST's petition for gertiorari, thereby apparently
precluding any further possibility of the govermment settling FST
1.

The Government nonetheless concluded that the review of PFST
documents for the purpose of poassible initiation of gettlement
discussions could continue, This was because, as a technical
watter, the FST I case was still alive. Under Supreme Court Rule
44.2, FST had twenty-five days from May 28, 1956, to petition for
a rehearing of the denial of gertiorari.

Accordingly, the June 5-7 scheduled gite visit and a further
meeting with FST officials took place. Subsequently, the
Government determined not to initiate settlement discussions in FST
I. By letter of July 1, 1996, the United States Attorney's Office
advised PFST that the Government did not choose to enter into
settlement discussions in FST I.

By letter of June 14, 1986, FST requested, pursuant to section 3{e)
of its contract, that its 12% franchise fee be reconsidered and
reduced to 4.25% for the contract's third five year period (June
13, 1996 - December 31, 2000). However, while seeking to reduce
the 12% franchise fee for this period of its contract, FST, even
after the Supreme Court had refused to hear its appeal, still
continued to refuse to pay its establighed 12% franchiss fee for
the second five year period of the contract.

No agreement was reached by FST and NPS as to a franchise fee
adjustment for the third five year period of the contract within
120 days from June 13, 19%6. Accorxdingly, FST had the option under
section 9(e) of ite contract to appeal the matter to the Secretary
by November 11, 1996, and, if FST chose, to invoke advisory
arbitration proceedings. FST did not take these actions.
Accordingly, the reconsideration of the FST franchise fee for the
third five year period of the FST contract expired as of November
11, 1996, without an adjustment of the fee.

The Government made a further effort to reach a compromige with FST
prior to initiating contract termination proceedings for FST's

3
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continuing failure to pay its established franchise fee. 1In the
fall of 1998, NPS and Soliciteor's Office officials met with
officials of the Department of Justice in Washington, D.C., to seek
authority to offer a debt compromise proposal to FST on behalf of
the Department of Justice. This unusual authority was granted to
NPS. On December 10, 1996, NPS officials met with FST and offered,
subject to approval by the Department of Justice, to reduce
substantially FS8T's then current franchise fee debt.

At that point in time, FST owed the United States approximately
$800,000 in unpaid franchise fees and approximately $190,000 in
interest and penalties. The Government offered:

{1} to waive all the penalties and interest;
{2} to allow FST up to three years to pay the debt;

(3) to utilize the debt payments to finance improvements
at Dockside II, thereby enhancing the new terminus for
FST's Charleston operations; and

{4) to consider any reasonable counter-offer that FST may
choose to make.

The Government was under no compulsion to make this additional
effort at settlement of the F8T franchise fee dispute. In fact, as
described, the government went to extraordinary lengths to even be
in a position to make the proposal.

By letter of December 31, 1996, FST rejected this settlement offer,
proposing instead only a franchise fee increase from 4.25% to &%
from 1991 through 19928, and 6% thereafter, as cpposed to the 12%
ranchise fee to which the Government was entitled.

By letter of January 21, 1897, more than three years after the 12%
franchise fee was lawfully established, NP$ gave notice to FST
that its concession contract would be terminated for its continuing
failure to pay the established franchise fee.

In response, FST on February 11, 1997, filed a new lawsuit, this
time in the United States District Court for the District of
Columbia. Fort Sumtexr Toursg, Ing. v, Babbitt, C.A. No. 97-00293
("FST II"). Remarkably, the first count of this new lawsuit was
based on the fact that the Government had considered the
possibility of initiating settlement discussions in FST I. PST
introduced a very imaginative argument in FST II, suggesting that
the Government's review of FST'e franchise fee critique constituted
a new decision as to FST's franchise fee which FST could challenge
in a new court.

In addition, FST claimed (even though FST was continuing to refuse
to pay the established 12% franchise fee)} that an alleged NPS

4
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refusal to agree to reduce the 12% franchise fee to 4.25% for the
third five year period of its contract constituted a breach of
contract by NPS. FST reguested the court to reduce the established
12% franchise fee to 4.25% for this period, or, in the alternativa,
to order NPS to continue the reconsideration process in accordance
with the provisions of section %(e) of its contract.

In this connection, NP3, as of the February 11, 1997, filing of FST
IT, had made no final determination as to the disposition of the
franchise fee reconsideration for the third five year period of the
F8T contract. By letter of March 31, 1997, NPS advised FST, for
the reasons described above, that the fee reconsideration process
for the third five year period had expired as of Novewber 11, 19%6,
without a change to the 12% fee.

In response to FST II, NPS voluntarily extended the then pending
PST contract termination proceedings and the Government voluntarily
congented to mediation with FST over the matters at issue in the
suit,

During the course of this mediation, the Government proposed to
settle FST II by offering:

(1) to negotiate the franchise fee debt owed by FST for
the second five year period of its contract {June 13,
19%1, - June 12, 1996} under Department of Justice debt
collection procedures {i.e, to negotiate a payment
schedule and possible reduction of interest and penalties
on the debt); and

{2} to continue the reconsideration of PST's franchise
fee with respect to the third five year periocd of its
contract {(June 13, 1996 - December 31, 2000) through the
negotiation and arbitration procedures get Fforth in
section 9(e) of the FST contract.

This latter offer was made even thc':ugh, as stated, NPS considered
that FST was not legally entitled to further reconsideration of its
franchise fee for this pericd.

If this settlement had been achieved, the negotiations and possible

! This element of the Government's settlement offer, if
effectuated, would have provided FST with the complete alternative
relisf it sought from the court in FST II regarding the third five
year period of the contract. In other words, the Government
offered by way of settlement to waive fully its legal position
regarding the expiration of the reconsideration process for the
third five year period of FST's contract and to continue the
reconslideration for that period in dus course under the provisions
of section 9{e).



20

arbitration called for by the Government's settlement proposal may
have led to a substantial reduction of the debt FST owed for the
second five year period of the F8T contract, and, possibly, a
reduction of FST's 12% franchise fee for the third five year
periced.

However, the settlement proposed by tbe Government was not
achieved. The mediation process was terminabed by mutual consent
of the parties and the court proceeded to consider the merits of
FST II.

On August 31, 1%98, the United States District Court for the
District of Columbia upheld the position of the Government on all
counts of the suit. The court held:

{1} that the review of FST documents in the spring of
2996 was not subject to legal challenge as it was only
for the purpose of possibly initiating settlement
discussions in F$T I; and

{2} that FST, through its own inaction, had failed to
pursue properly the reconsideration of its 12% franchise
fee for the third five year period of its contract.

On October 26, 1998, FST appealed this decision to the United
States Court of Appeals for the District of Columbia Circuit where
the matter is currently pending.

As of the date of this report, FS8T continues to refuse to pay its
lawfully established 12% franchise fee.

II. Response to the Subcommittee's Questions,
A. In General.

Pirst, many of the Subcommittee's questions stem from the fact, as
discussed above, that FST chose to litigate the wvalidity of the
franchise fee proposed by NPS rather than seek agreement on an
adjusted fee or undertake advisory arbitration in an appeal to the
Secretary. FST for this reason maintained in FST I that it 4id not
have an opportunity to contest the NPS decision on a new franchise
fee. However, this is not true. The district court held in FST I
that FST "had sufficient notice and opportunity to rebut the
financial analysis employed by NPS before the increased franchise
fee became a final agency action." FST I (district court) at p. 7.

Second, NPS, in providing these responses to the Subsommittee for
its governmental purposes, has not and 1is not reconsidering,
reviewing, or otherwise in any wmanner making any new decision of
any nature regarding FST's 12% franchise fee which was lawfully
established in 1993 and remains in full force and effect.

6
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Finally, to understand the type of analysis NP§ undertakes in
franchise fee determinations, it ig necessary to understand the NpPS
statutory charge under the Concessions Policies Act with regard to
£ranchise fees.

The NPS responsibility under the Concessions Policies Act is to
establish f£ranchise fees as follows:

Franchise fees, however stated, shall be determined upon
consideration of the probable value to the concessioner
of the privileges granted by the particular contract or
permit involved. Such value is the opportunity for net
profit in relation to both gross receipts and capital
invested.

16 U.S.C. section 20b{d).

Under this provision, NPS must seek to establish franchise fees
based upon the “probable value' of the privileges granted by the
contract. The actual financial results of a given concession
operation, although important in making such a determination,
necessarily are not dispositive of the probable wvalue of the
contrac:. For example, & particular concessioner may operate
inefficiently, thereby realizing little or no net income. Another
concessioner may operate efficiently, thereby realizing high net
income. However, from the perspective of determining the probable
value of the contract, NPS generally considers, subject to
appropriate adjustwents respecting particular circumstances, that
the expenses of the operation will approximate the median for the
irdustry in gquestion.

In this connection, many concessioners operate under an NPS
concession contract and conduct "outside®, i.e., non-concession
buginess, utilizing the same physical assets for both activities
and pro-rating expenses among the business activities, FST is one
such concessioner as it has an Youtsidev charter service, harbor
tour and dinner cruise business. In order to establish the true
profitability of the concession portion of FST's business
activities, NPS must ascertain that the apportionment of expenses
among the businesses, including respective utilization of capital
agsets, is done appropriately.

Ac¢epting only actwal financial results ¢of a concession operation
as reported by the concessioner would result in franchise fee
anomalies and could result in inefficient concessioners obtaining
a low franchise fee and efficient concessioners obtaining a higher
franchise fee. NP§ does not consider that such a result would be
fair or consistent with the intentions of the Concessions Policies
Act.

The necessity to make adjustments to concessioner financial
information for probable value purposes is egqually wvalid with

9
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respect to a number of other financial factors attributable to a
particular concessioner's operations. Several of these are
discussed further below in vesponse to specific BSubcommittee
questions regarding FST's franchise fee.

B. Responsge to Specific Questions.

ion 1.

Is it true that NPS has never given FST the statistical data on
which the franchise fee increase was based? If so, what is the
reason for withholding this essential information? If a
concessioner is to pay a fee increase based on this data, why
should the concessioner not see it?

Response.

The statistical data in question are contained in, as
expressly identified by FST in its 1993 FOIA request to NPS,

the Dun & Bradstreet Industry Worms publication for the years
1885 through 1989, and the R rri iat
Anpual Sales Studies publication. These publications were

not provided to FST by NPFS because they were copyrighted
materials, readily available to FST.? The propriety of NPS
not providing these copyrighted materials to FST was upheld by
the Department ©f the Interior in response to an FST FOIA
appeal and by the courts in FST I.

2 The Fourth Circuit Court of Appeals noted: "NPS contends,
and FST does not digpute, that both the Morris Studies and the D&B
noxrms are copyrighted publications that are available from the
organizations which issue them.* FST I at (Ewphasis added.}

In addition, the court stated:

We note, as well, that it is unlikely that, had FST
obtained the reports from the relevant organizations, NPS
would have objected to the inclusion of the reports in
the record before the court, since statistics f£rom some
older wversion of the D & B Norms has already been
included in the record as part of NPS-48. In fact, a
stipulation filed with the district ¢ourt on October 20,
1993, reflects that P8T had supplemented the
administrative record before the court on at least one
occasion, with NPS‘s congent.

FST I {appellate court)}, footnote 6.
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Quegtion 2,

If there are any legal impediments toc sharing the data with the
concessionex, please describe all the efforts the NPS hag made to
overcome those impediments? If, for example, there are copyright
problems, have you attempted to negotiate with the copyright
holder?

Response.

The fact that the requested publications are copyrighted
imposed a legal impediment to NPS providing copies of the
publications to FST. NPS did not attempt to negotiate with
the copyright holders on FST's behalf as the publications were
available for sale to FST by the copyright holders.

Question 3,

FST prepared a document entitled "Critigque of the National Park
Service's Franchise Fee Analysis Regarding Fort Sumter Tours, Inc.,
a National Park Service Concessioner,” revised version dated March
15, 1996. Did FST provide a copy of this document to the NPS? If
so, please describe for us what NPS did with this critique. Who
reviewed it? Was any analysis ever carried out to see if the
criticisms in the ¢ritique were in fact accurate?

Response.

FST provided a copy of its critique to NPS. It was reviewed
by the Government for the purpose of possibly initiating
settlement discussions in FST I. The NP§ officials that
reviewed the document included Mr. Robert G. Hyde, Financial
Analyst, and Mr. Robert Yearout, Concessions Program Manager.
As part of this review, Mr. Hyde travelled to Charleston and
met with FST officials. NPg discussed the results of its
review with the Office of the Soliciter and the United States
Attorney's Office, Charleston, South Carolina.

Question 4.

Who made the final decigion not to reduce the fee after FST

furnished the Critique to the NPS? Who was consulted on that

decision?

Response.
No dec¢ision {or even consideration of such a decision) was
made by the Government in 1996 regarding the reduction of the
FST 12% franchise fee which had been duly established by NPS
in 1993. The only decision made by the Government in 1996 was

]
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a decision not to initiate settlement discussions in FST I.
That decision was made by the United States Attorney's Office,
Charleston, South Carcolina, by letter of July 1, 1996.

Question 5.

Did the NPS ever answer in writing to the errors identified in that
Critique? If so, please provide us with a copy of that response.

Response.

No. As stated above, the results of the NPS review were
discussed with counsel in FST I.

OQuestion 6,

If no response on the errors identified in the Critique was ever
given, please provide the Subcommittee with that response at this
time. Please do not give litigation or legal reasons for not
responding on the merits. We are particularly interested in your
answers to these criticisms:

Response.

The following information responds to the questions posed by
the Subcommittee regarding the NPS 1992 franchise fee
analilysis. However, please note that' in providing these
responses to the Subcommittee for its governmental purposes,
NPS has not and is not reconsidering, reviewing or otherwise
in any manner making any new decision of any nature regarding
FST's lawfully established 12% franchise fee which remains in
full force and effect.

a. The small size and lack of reliability of the statistical data.

In the view of NPS, there exists no credible means to
establish the "probable value" of the privileges granted
by a concession contract without comparing the returns of
the concession operation to industry profitability and
other financial norms. In the absence of Congress
establishing by law the rate of return of concession
operations, the establishment of an opportunity to make
a profit has to take into account comparative industry
expectations.

NPS uses the most statistically reliable data available
for a given franchise fee situation. In addition, NPS by
no means nmechanistically uses statistical data to arrive
at a franchigse fea. Rather, it takes into account the
statistical data, including its relative reliability,

10
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along with a nurmber of other factors, in arriving at a
franchise fee.

In the instance of the 1992 financial analysis which led to
the establishment of a 12% franchise fee for F8T, NPS tock
into due account the limitations of the most comprehensive
data available, Dun and Bradstreet's Industry Norms. Under
Dun & Bradstreet's water industry categories, the category
most similar to PST's operations, ferry service (SCI code
4482) was not utilized because of the relatively small sample
base of this categery. The next closest category, local water
transportation (SIC4459/4489) had a significantly larger
sample base. This category was discussed in the 1993 NpS
franchise fee study. Hovever, the study did not in fact
recommend a fee based on comparisons to this category.
Rather, NPS utilized for the most part another water industry
category, water transportation (SIC 4400), which has a much
larger sample base.

b. The lack of justification for assuming away equity.

As discussed above, franchise fee analyses are performed
to establish the probable value of the privileges granted
by a concession contract, requiring adjustment for
analysis purposes of specific features of the business
choices a particular concessioner makes in performing
under the terms of a concession contract.

A specific concessioner may decide to fund the business
by eguity, debt or, as in most cases, a combination of
the two. Since these decisions affect the profitability
return ractios used for comparisgon purposes, especially if
at either of the funding extremes, NP8 franchise fee
analyses adjust the debt and equity ratio of a specific
concessioner to an industry *average" for probable value
comparison purposes. Interest. expense is also adjusted
accordingly so that the comparison with the industry is
fair.

Similarly, non-concession assets or assets carried on the
company books but which are not used for the concession are
alsc eliminated so that the resulting assets are those that
are necessary for the contracted operation. Otherwise, there
would be a dilution of earnings with respect to investment if
the earnings on these non-concession assets is less than what
is earned from the concession operaticns. It was on this
basig that the equity adjustment contained in NPS's 1992 FST
iranchise fee analysis was made.

¢. the failure to account for taxes FST's owners had to pay

because of subchapter S accounting.

11
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The probable value of the privileges granted by a concession
contract is the same irrespective of the type of businegs
structure a concessioner vishes to form and the resuiting
federal income tax consequences. There is no NPS requirement
that FST structure itself as a Sub-S corporation. If the tax
status of the concession entity had to be taken into account
in establishing franchise fees, there would be a different
franchise fee established for the same contract depending on
the rtax status of the concegsioner (individual, partnership,
C corporation, Sub S corporation, etc.). Such a result would
be inconsistent with the reguirements of the Concessions
Policies Act and standard financial analysis of the value of
a business.

¢, the reason for the NPS's claim that FST should have paid only
$1 million for a new boat when FST in fact paid over $1.4
million.

NPS's 1992 financial analysis did not claim that FS7T should
have paid only $1 million for a new boat. Rather, it pointed
cut that FST did not purchase a boat at all but leased it from
a related party. As guch, its asset value was not carxried on
FST's books, and NPS chose to set an asset value of $1 million
for the boat for probable value comparison purposes. Please
see the response to Question 9 which discusses in detaill the
$1 million asset value figure.

¢. the basis for the NPS's claim that the lease transaction for
the boat was not an arm's length transaction and the assumption
that FST paid too wmuch.

The basis in the 1392 analysis for considering that tho leasc
transaction was other than an arms length transaction was the
fact, as expressly stated in FST's 1988 financial repoxt, that
FST leased the boat f£rom a limited partnership, the general
partner of which was FST itself. The 1992 analysis did not
state that too wmuch was paid for the boat, Rather, the
analysis states that the lease arrangement resulted in lower
earnings than would have occurred under an outright purchase
of the boat and treated the boat as a capital asset of FS’I‘
with a $1 million value. Please see the response to questio

9 which discusses in detail the $1 million asset value figure.

£. the NPS's inclusion of non-concession income with concessions
income.

A supplementaxry spreadsheet contained in the 1992 analysis
1nc1uded non-¢concession income but also included all non-
concesgion expenses (for 18%86). However, the 1992 NP8
franchise fee determination worksheet {page 6 of the analysis,
the final worksheet under which the 12% franchise fee was

12
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actually calculated) eliminated all of the §195,603 of other
income reported on the FST income gtatements.

g. the NP§'s disallowance of a portion of FST's officer's
salaries.

The 1992 franchise fee analysis made an acdijustment for
cfficer's salaries based on the fact that the size of FST's
officer's salaries, averaging over 20% of groes for the §
yvears studied, compared to an industry median of 10% in the
water transportation industry as reported by the 1990 Robert
Morxig studies. Such an adjustment is required for probable
value comparison purposes as discussed above. If the FST
officer's salaries had been lower than industry norms, NPS
would have made a concomitant adjustment to the ultimate
benefit of PFST.

h. the NPS's assumption that FST could distribute to its owners
the cash on the year-end financial statements.

The 1992 analysis did not assume that FST could distribute to
its owners the cash shown on year-end financial statements.
Rather, NPS treated FST's retained earnings as equity
consistent with standard financial analysis practice.

Question 7,

s it true that in making adjustments to a concessioner's audited
financial statements for purposes of a fee calculation, the NPS is
supposed to make field studies? If so, please describe the field
studies c¢onducted in connection with the FST franchise fee
inc¢rease.

Response.
There is no requirement that NPS conduct Field studies in
considering adjustments to a concessioner's audited financial
statements for the purposes of probable value comparisgons.
Question 8.
In disallowing the officers's salaries, did the NPS conduct a fisld
study or any interviews? What information did the NPS possess that
gave an indication of what the proper pay should be for someone who
performs such duties?
Response.

No field studies or interviews with FST were conducted
regarding officer's salaries in connection with the 1992

13
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analysis. Please refer to the response to Question &€ g as to
the basis of this adjustment.

In disallowing a significant part of the purchase price of the aew
boat, what information did the NPS rely upon? Did the NPS contact
boat yards to ascertain what a fair price would be? Did the NPS
ask for FST's records of the boats acquisition? Did the NPS try to
find out if, for example, FST had put the boat out for bid?

Response,

The NPS 1992 analysis did not disallow a part of the purchase
price of the new boat. Rather, as discussed above, the new
boat was purchased by a related party and leased to FST. 1In
these circumstances, for probable value comparison purposes
only, the 1992 analysis set an asset value for the boat at $1
million and treated the boat as an FST asset (as opposed to
establishing a £fair market wvalue lease expense of a boat
sufficient to carry out the operations required by the NPS
concession contract).

The $1 million asset value figure was based on a prior NPS
estimate of the cost of a new boat necessgary to fulfill the
contract's requirements. It was not based on additional
independent information as to the cost of a new boat necessary
to fulfill the contract's requirements nor did NPS inquire as
to whether FST had put the boat out for bid.

The $1 million figure was consistent with the $1.4
million reportedly paid for the actual boat purchased by
the related party multiplied by 70 per cent. 70 per cent
was the percentage of c¢perational expenses FST itgelf
attributed to usage of the boat in the conduct of
concession operations, as opposed to operational expenses
{30%) related to usage of the boat in other FST
activities not conducted pursuant to the FST concession
contract (and therefore not subject to the franchise fee,
e.g., chaxters, harbor tours and dinner cruises).

If the entire $1.4 wmillion figure were treated as an FST
asset, even though it is used in part for non-concessgion
purposes, FST's profitability (Return on Equity) £rom its
concession operations would have been significantly
understated for probable value comparison purposes.

In this connection, the new FST boat is equipped (perhaps at
a gignificant additional cost) for the conduct of dinner
cruiges which are not conducted pursuant to the FST concession
contract. The actual purchase or lease cost of the FST boat,

14
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accordingly, may be misleading (in this and perhaps other
respects) for probable value detexmination purposes. Probable
value determinations necessarily congider investment in
equipment sufficient to carry ocut the terms of the contract,
not investment in eguipment necessary to Carry out external
business activities of a concessioner.

u i 1

In disallowing some of the costs of the boat's lease, what
information did the NPS rely upon? Did the NP8 try to ascertain
from lessors what a fair lease arrangement would be for such a
boat? Did the NPS ask for or review the records of the leasge? 1Is
it the KPS's position that & lease is not an appropriate method for
a concessioner to acguire a capital asset?

Response.

Please refer to the response to Question 9 with respect to the
firs: two sentences of this question. With respect to the
third, NP5 did not ask to review the records of the lease,
but, FST could have made these records avallable to NPS had it
chosen to do so. As stated by the court in FST I, PST "had
sufficient notice and opportunity to rebut the financial
analysis employed by NPS before the increased franchise fee
became & final agency action.” FST 1 (district court) at p.
7. With regard to the fourth sentence, it is not NPS's
position that a lease is an inappropriate method for a
concessioner to acquire a capital asset.

Quegtion 11,

In assuming that FST could distribute the cash shown on the year-
end statements, did the NPS try to ascertain why that cash was on
the records? Did the NPS ask FST what if anything it intended to
do with the cash?

Response.

The 1992 analysis did not assume that FST could distribute to
its owners the cash shown on year-end financial statements.
Rather, NP8 treated ¥FST's retained earnings as equity
consistent with standard financial analysis practice. NPS, in
developing the 1992 analysis, did not seek to ascertain from
PST why the cash was on its records nor did it ask FST what,
if anything, it intended to do with the cash.

Questjon 12,

15
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Is it true that the NPS refused to reconsider the franchise fee
increase in 1996 after it was given the Critique prepared by FST?
If 50, why not? We are not interested in the legal or litigation
reasons, but only why the NPS did not give consideration to the
merits of the erxors that FST identified.

Regponse.

The Government reviewed the Critigque for the purposes of
possibly initiating settlement discussions in FST I as
described in response to Questions 3, 4, 5, and 6 above. No
reconsideration of the fee was undertaken by NPS as the fee
reconsideration process for the second five year period of
FST's contract was concluded in 1993.

Question 13.

What is the NPS's policy on how to respond when a concessioner
brings errors in a franchise fee determination to the NPS's
actention? Is it the NP§'s policy <that such errors will be
corrected? If that is not the policy, please explain. If it is
the policy, please explain why that was not done with FST.

Response.

In the large majority of occasions when a franchige fee
reconsideration has been possible under NPS concession
concracts, neither NPS nor the concessioner sought a change in
the fee. On those occasions vwhere NPS sought a fee increase,
nearly all were resolved by mutual agreement pursuant to the
procedures set forth in the contract. If this process fails,
advisory arbitration in an appeal to the Secretary is
available at the request of the concessioner.

This process provides the congessioner with full opportunity
to bring to NPS's attention any errors it may have made in its
determination of a proposed franchise fee. NPS does not
recall another occcasion where a concessioner sought to point
out errors after a franchise fee adjustment was completed
under these procedures.

NPS has no policy or procedure permitting a franchise fee
adjustment tc be reconsidered after a final decision has heen
made on the adjustment. However, as described above, the
Government in 1996 did undertake an after-the-fact review of
additional inforwmationm provided by FST for purposes of
possibly initiating settlement discusgions in FST I.

In addition, as noted above, the court in FST I stated that
FST had "sufficient mnotice and opportunity to rebut the
financial analysis employed by NPS before the increased

16



31

franchise fee became a final agency action." FST I (district
court}) at p. 7.
Question 14.

Is it the NPS's position after consideration of FST's criticisms
that a franchise fee of 12% of gross receipts is ia fact on the
merits the fair and proper fee for the second five year period? 1If
s0, please give us your reasons.

Response.

NPS provides the following response to this question posed by
the Subcommittee. However, please note taat in providing this
response to the Subcommittee for its governmental purposes,
NPS has not and is not reconsidering, reviewing, or otherwise
in any manner making any new decision of any nature regarding
PST's 12% franchise fee which was lawfully established in 1993
and remains in full force and effect.

With this limitation in mind, NPS considers that PST's 12%
franchise fee for the second five year period of FST's
contract represented a fair and proper fee (although,
possibly, the fee could have been higher). The reason for
this view is that NPS considers that the egtablished 12%
franchise fee for this time period was consistent with the
probable value of the privileges granted by FST's contract
taking inte account an opportunity for net profit both in
relation to gross receipts and capital invested.

estion 1

Is it true that the NPS refused to reduce FST's franchise fee for
the third five year period? If so, please tell us if because of
FST's oversight the NPS did not know what FST's position was? Did
the NPS lack enough information at that point to conduct a fair and
impartial franchise fee analysis of what the franchise fee should
be for the final five year period? If so, did anyone contact FST
to request that information?

Response.

NES did not refuse to reduce FST's franchise fee for the third
five year period of its contract. Rather, FST did not pursue
a franchise fee reduction for that period in accordance with
the requirements of its contract. The court so held in FST
II. However, as discussed above, the Government offered, as
a means to settle FST II, to reopen the contract's
reconsideration process under the terms of section Si{e) for
tre thixd five year pericd.
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Q"gﬁtiQD 16

Is it the NPS's position that it is fair to refuse to consider a
reduction in a franchise fee simply because the concessioner failg
to perform some ministerial action?

Response.

FST's failure to pursue a reconsideration of its fee for
the third five year period of its contract in accordance
with the terms of its contract was a material failure by
FST as held by the courr in FST II. Again, however, the
Government offered to reconsider the franchise fee for
the third five year period under the terms of section
9(e) of FS8T's contract as a means to settle FST II. 1In
any event, NPS would not refuse to consider an otherwise
lawful reduction in a franchise fee because of the
failure of a concessioner to take an action that has no
effect on the rights and liabilities of the parties to a
concession gontract. FST's failure to pursue a
reconsideration of its fee for the third year period was
not such a failure.

Cuestion 17,

Is it NPS's position that not a single one of FST's criticisms is
in fact meritoriocus? If so, please give us your explanation. If
this is not the case, why shouldn't the NPS correct the errors.

Response.

NPS provides the following response to this question
posed by the Subcommittee. However, please note that, in
providing this response to the Subcommittee for its
governmental purpeses, NPS has not and is not
recongidering, reviewing, or otherwise in any manner
making any new decision of any nature regarding FST's 12%
franchise fee which was lawfully established in 1993 and
which remains in full force and effect.

With this limitation in wind, the NPS response to Question 6
discusses in detail the criticisms noted in the Subcommittee's
letter and NPS's assessment of their merit., NPS considers
that none of the criticisms has sufficient merit to suggest
that the 12% franchise fee established in 18%3 is not
consistent with the probable value of the privileges granted
by FST's taking into account an opportunity for net profit
both in relation to gross receipts and capital invested.

Ouegtion 18,
18
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Is it the NPS's position that a franchise fee of 12% of gross
receipts is in fact on the merits the fair and proper fee for the
third five year period? That is, are you satisfied that if NPS had
conducted a franchise fee analysis based upon the most current and
accurate information, that analysis would have produced a franchise
fee of 12% of gross receipts for the third and final five year
period of the contract? If so, please give us your reasons.

Response.

The NPS provides the following response to this question posed
by the Subcommittee. However, please note that in providing
this response to the Subcommittee for its governmental
purposes, NPS has not ard is not reconsidering, reviewing or
otherwise in any manner making any new decision of any nature
regarding PFST's 12% franchise fee which was lawfully
established in 1993 and remains in full force and effect.

With this Jlimitation in wmind, NPS considers thac PST's
established 12% franchise fee for the third five year period
of FST's contract represents a fair and proper franchise Zee
(although, possibly, the fee could be higher). The reason for
this view is that NPS considers that the established 2%
franchise fee is consistent with the probable value of the
privileges granted by FST's contract taking into account an
opportunity for net profit both in relation to gross receipts
and capital invested. NPS considers that if it had undertaken
a new analysis of the FST franchigse fee with regard to the
third five year period of the FST contract, that analysis
would have supported a franchise fee of ar least 12%.

Please note, however, that the -Government, for the
purposes of settlement of FST II, offered to reopen the
franchise fee reconsideration process for the third five
year period of the contract under the terms of section
9(e).
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Mr. HANSEN. Thank you, Director Stanton.

As you folks know, we have no control over what happens on the
floor. And those two lights at the back mean that we have a vote
on that we have to run on a rule. We will try to get back as soon
as we can, and we will stand in recess till then.

[Recess.]

Mr. HANSEN. The Committee will come to order.

Staff tells me that, Mr. Director, that you have to leave here at
12:30. Is that correct?

Mr. STANTON. In deference to you, Mr. Chairman, I will be flexi-
ble on that.

Mr. HANSEN. I would like to have you hear the testimony of the
other witnesses. So, how long is your testimony going to be, Mr.
Campsen?

Mr. CAMPSEN. Mr. Chairman, five minutes is the allotted time,
and I will be within five minutes.

Mr. HANSEN. Well, we are being generous today. We may give
you seven or eight minutes, if that is what you need.

Mr. CAMPSEN. Thank you, sir.

Mr. HANSEN. Okay. And Mr. Jackson?

Mr. JACKSON. I would hope to finish mine in five minutes as
well.

Mr. HANSEN. Well, then we have got about 43 minutes. So, Mr.
Campsen, why don’t we turn to you, and then we will question all
three of you and we’ll complete our testimony.

Mr. Campsen, you have the floor.

STATEMENT OF GEORGE CAMPSEN, PRESIDENT, FORT
SUMTER TOURS, INC.

Mr. CAMPSEN. Thank you, Mr. Chairman, gentlemen of the Com-
mittee. My name is George Campsen. I am president of Fort Sum-
ter Tours. Now Fort Sumter National Monument in Charleston is
accessible only by boat, and in 1961, the Park Service was publicly
seeking a private concessionaire, to begin public boat transpor-
tation out to the Fort.

Out of five competing proposals, we were selected. And with
money borrowed from a local bank, we acquired the vessels and so
forth, and enthusiastically became involved with our government in
business. We viewed it as a partnership, with the Park Service
being the senior partner.

We are family-owned and -operated. And over the years, my wife
and I and our four children, as they grew older, all worked to make
this concession successful, and working in complete harmony with
local park officials. We build and developed a highly reputable
service, and visitation steadily increased.

Now, in the mid-1980’s, the service recognized that a second
mainland docking facility and a larger vessel was really necessary
and desirable at Fort Sumter. The estimated cost to the conces-
sionaire would be at least $1 million.

Now, Mr. Chairman and gentlemen, we are a small, relatively
speaking, we are a very small concessionaire, with annual gross in-
come approximately at that time of $1.4 million. But we recognized
that this expansion desired by the Service was really needed.
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And to facilitate private financing of these needs, the Service of-
fered a 15-year contract so that you could borrow money from a
iaank and show them how you were going to be able to pay off the
oan.

And they issued a prospectus and published it widely seeking
proposals from all interested parties. But no one else was inter-
ested. So we borrowed more money, and we agreed to make the in-
vestments, and we did make the investments. And this 15-year,
current 15-year contract was executed in 1986.

As you know, all concessionaires pay a franchise fee based upon
the “probable value” of your particular contract privileges. At that
time, the Service valued our privileges at the rate of 4.25 percent
of our gross receipts. Now even though this was a 1 percentage in-
crease over our contract that we had at that time, we nevertheless
thought it was reasonable. And we agree to it.

But we were shocked and dismayed that after the first five years
of this 15-year contract, we were advised that the Service had re-
considered the probable value of these same contract privileges, but
we were shocked and dismayed because the Service informed us
that these same privileges had somehow increased in value to 12
percent.

We were shocked because the scope of our privileges had not
changed one bit. We were really shocked, Mr. Chairman, because
the franchise fee analysis, developed by a bureaucrat in the Wash-
ington office of the Service, contained serious mistakes. These are
the same mistakes that are plaguing us and threatening to destroy
us today, the mistakes that we have pointed out in this franchise
fee analysis.

We prepared a professionally-developed critique highlighting
these mistakes, and in good faith we requested an opportunity to
present them to appropriate officials of the National Park Service.
This we did in 1996. We said, “Gentlemen, here are the mistakes
that were made in this franchise fee calculation. Here are the con-
sequences of these mistakes. We don’t deserve this kind of treat-
ment. These things are clear errors. Won’t you please reconsider
}b701C111‘ position and correct them?” They listened, but they refused to

udge.

Now, these mistakes in this franchise feel analysis, they create
the illusion that our small concession is more profitable than it ac-
tually is. We have demonstrated that in figures, in positions which
the Park Service really does not contradict.

Please, please understand that we are not attempting to avoid
paying a properly calculated fee. What we are seeking, gentlemen,
is relief from paying a fee based upon an analysis that contains ob-
vious mistakes, which are very, very destructive to our small busi-
ness.

Now, we are all imperfect human beings, and we all make mis-
takes. Certainly, we have made mistakes. But what we can’t under-
stand is why in the world our own government, which I love and
respect, cannot admit to some obvious mistakes and correct them.

The principles of our small company, gentlemen, and our 44 em-
ployees have been living in job peril for almost seven years. It has
been a costly and unwarranted nightmare. We are mystified why
the United States of America behaves in this fashion.
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We have always provided outstanding service at Fort Sumter.
And the Park Service admits this. We have done nothing to deserve
this type of treatment. And please, in the interest of all, please
help resolve this matter on its true merits.

I thank you for your consideration. I shall be happy to answer
any questions.

[The prepared statement of Mr. Campsen follows:]
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CHARLESTON, SOUTH CAROLINA
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Good morning, Mr. Chairman and members of the Subcommittee. I am George Campsen.
Jr, 1am the President of Fort Sumter Tours. Inc. (FST), and have held this office since 1961,
I am accompanied today by my son, George E. Campsen III, known as Chip. by David Jackson.
who is Fort Sumter Tours’s independent auditor and will also offer testimony. and by Peter
Dicksen, our counsel.

Let me begin by expressing the heartfelt thanks of the owners and employees of Fort
Sumter Tours for holding this hearing. For nearly seven years we have been living a nightmare
as the National Park Service has brought the full resources of the United States Government to
bear on an ill-considered effort to charge our company 2 franchise fee that would literally put us
out of business. We are very grateful that the Subcommittee has undertaken to try to get to the
bottom of this.

Let me also take this oppormnity to express our appreciation to Representatives Floyd
Spence and Mark Sanford, and to Senator Fritz Hollings for all that they have done on our hehalf,
It is very encouraging to know that our Senators and Congressmen are determined to see that the
laws are executed with intelligence and integrity, and to take appropriate measures when they are
not. i

WHY ARE WE HERE? BECAUSE THE NATIONAL PARK SERVICE PERSISTS IN
TRYING TO CHARGE FORT SUMTER TOURS AN EXCESSIVE FRANCHISE FEE
BASED ON OBVIOUS MISTAKES

Mr. Chairman, we are here because our company has been embroiled in 2 dispute with the
National Park Service over the proper franchise fee that our company should pay for the privileges
of furnishing boat transportation between Fort Sumter National Monument, the Municipal Marina
in Charleston and Patriots Point in Mount Pleasant, S.C. This dispute has gone on far too long
and has taken z terrible toll on me, my family, and the conscientious and hard-working employees
of FST. In 1992, the NPS stunned us by deciding to nearly triple our franchise fee. from 4.25%
to 12% of gross receipts. There can be no real dispute that this decision was based on numerous
mistakes, including incorrect assumptions about our business, the use of data that courts have
universally condemned and simple accounting mistakes. Despite these manifest mistakes. the
government has persisted in its determination to charge us this flawed fee, has resorted to clever
litigation strategy to prevent the courts from reviewing the full record of the decision, and has
even threatened to terminate our franchise. Every fair and impartial person who has examined the
complete basis for the NPS's decision has concluded that the agency made any number of
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mistakes.

Despite this, Mr. Chairman, the NPS will niot negotiate on the merits, will not admit to its
mistakes, will pof even tell this Subcommittee whether or not our criticisms are correct. and to this
day has never shared with us, any court, or anyone else the statistical data on which it based its
calculations.

hai d ¢ v ent would treat my ¢ v
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FORT SUMTER TOURS HAS BEEN AN EXEMPLARY CONCESSIONER SINCE 1962
AND HAS ALWAYS BEEN HIGHLY REGARDED BY THE NPS

FST has provided boat transportation services to Fort Sumter National Monument visitors
since 1962. We also provide visitors with associated food, beverage and souvenir sales. Today,
FST employs 44 full-time employees and up to 20 seasonal employees. and vperates three
passenger vessels, We have provided these services under 2 series of concession contracts with
the NPS. The most recent of these contracts was executed in 1986 and is for a period of fifteen
years. Ihave included a copy of this contract with my testimony.

Let me tell you a little bit about this company and how it came to be. I graduated from
college in 1951 and entered active duty in the Air Force, in which I served until 1953. I finished
law school in two years and entered private practice on graduation, {aking every and any matter
that came my way, no matter how small. I served in the South Carolina State Legislature from
1958 10 1964. 1 chaired a special committee that undertook a comprehensive revision of South
Carolina's criminal code, and 1 chaired the Tourist Promotion Committee. T was also instrumental
in the establishmaent of the state's Department of Parks, Recreation and Tourism.

Mr. Chairman, FST is an old fashioned enterprise that is fast disappearing from our
nationai parks: a family owned and operated business dedicated not to the bottom line but to
providing National Park Service visitors the very best in service and comfort at a regulated
reasonable price.

1started Fort Sumter Tours almost by accident. In 1961, I was exploring building a fishing
pier in Charleston Harbor and establishing a boat service to carry people out to it from the City
of Charleston. I noticed that the boats would pass directly by Fort Sumter National Monument,
When I went 1o see the Superintendent about getting NPS permission to drop passengers off at the
fort, he told me that the NPS had just put out a Prospectus seeking proposals to operate a franchise
for passenger service to the fort. Four other operators and I submitted proposals, and mine was
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selected.

Well, I had no money. I borrowed from a bank and commissioned the construction of the
“General Beauregard,” our first vessel, at a cost of about $44.000. It began service on January
1, 1962 and had a capacity of 190 passengers. A sister vessel, the "Major Anderson.” began
service in 1963 at a cost of about $60,000. The first "General Beauregard” was sold in 1970 and
replaced by the current "General Beauregard,” which cost about $165.000 and has 2 capacity of
311 passengers.

The early years of FST were an advenwre. I had to personally guarantee everv loan or
note the company needed, as I have done ever since. For quite some time I was paid nothing for
my efforts. My mother kept the financial books and records for many years. Operating a
passenger boat service requires large amounts of capital. constant repair and maintenance and
dedicated and knowledgeable employees. Operating a passenger boat service at the highest levels
of care, as we have always done, is even more demanding. I have sold tickets and performed
office work. and done just about anything that had to be done except significant maintenance and
repairs. Until recently I held a 100 ton Captain's License.

As the Subcommittee knows, the NPS pervasively regulates and controls our concession
operations. Among more important aspects of this regulation is that the NPS controls our rates
for travel and prices for food, beverages and souvenirs, primarily by comparing them to rates and
prices charged for comparabie services and items not subject to government regulation. The NPS
controls the type of vessels that we use as well as other equipment. The NPS controls what food.
beverage and souvenir items we can offer for sale. The NPS controls our hours of operations, the
number of trips that we can take each day and the number of passengers that can be taken on each
trip. The NPS reviews our advertising and marketing. The NPS can inspect our facilities. In
fact. the NPS can, if it wishes. compel us to discipline an employee. We also have to submit
detailed audited financial information on a regular basis to the NPS.

In addition, concessions contract comes at a significant loss of flexibility and ability to cope
with setbacks and downturns, anticipated or not. For example, the federal government shutdown
last fall cost us approximately $70,000, no small sum for a business of our size. We were
expected to remain ready to resume service on very short notice. All of our costs continue to
come due, but our revenues were slashed. We were called at 9:00 one mormning and were told to
resume service at 1:00 that afternoon.

The NPS expects, and rightfuily so, that visitors to the Monument be treated with respect
and care. The NPS expects that the vessels used to transport its visitors be well-buik to a high
degree of safety and reliability. The NPS expects that the vessels, the staff, food and beverages
and other amenities and all aspects of the concessioner's operations should make a positive
contribution to the visitors' experience.
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According to section § of the 1986 Contract, FST is to maintain 2 “high standard of
physical appearance, operations, repair and maintenance.” We do just that, Under the Operating
Plan which is 2 part of the 1988 Contract, FST must provide service "which is consisient with the
highest standards of safety and maintenance, and which promotes visitor undersianding and
appreciation of the Park Isicl.” The detailed requirements are very specific as to items such
repainting, cleaning. inspections, safety, navigation, and the provision of interpretive services sich
as a recording that plays while the boat is in transit. We meet these high standards.

The NPS has never seriously- questioned FST's servite, professionalism. safely and
contribution to the monument's visitors, As the Subcommittee also knows, FST is anmually
evaluated by the NPS on a wide ranging set of very detailed criteria, hoth with respect 1o our
operations and maintenance and with respect to our contract compliance, These detailed criteria
are tough and cover the most minor items, but FST has never considered them to be anything but
the starting point for our own evaluation of how well we perform. Tam proud to say that every
year without exception the NPS has given FST the highest possible rating for both operations and
cantract compliance.

In the mid 1980, it was obvious that our dock space 4t the City Marina was bacoming
squeszed and alternative access to the fort was going to become a necessity. The construction of -
the Scarborough Bridge took about a third of the available parking space, The NPS and FST
sgreed that expansion elsewhers was 2 necessity if FSNM visitors were to he properly served.

1 brought to the NPS's attention the possibility of sexrving the fort from Patriots Point, &
naval museum which is administered by a stare authority. Patriots Point is about six miles east
of the center of Charleston and is about the same distance from the fort as the center of the city.
The aircraft carrier "Yorktown" is located at Patriots Point. In 1985, the NPS agreed that service
should be provided not just from Charleston but aiso from the Patriots Point Naval Museum in
Mount Pleasant, S.C. They also concluded that this new service, combined with proposed changes
in the existing service to Charleston, would require one vessel in addition 10 the two then used by
FST 10 provide service between Charleston and the fort. FST agreed with the NPS's analysis.

The NPS also concluded that the new vessel would cost over §1 million, FST's then
existing contract with the NPS was set to expire in 1988. That simply did rot give us adequate
security 1o reflect an investment of that risk and size, and so we explored 2 new contract with the
NPS. The NPS as is its practice published a notice giving the parameters of what this new
conract would involve, and it invited other interested parties to express an interest in competing
for this new service. No one responded to the NPS's invitation.

Thus, FST and the NPS negotiated the new 1986 Contract. The NPS wanted FST to make
a substantial new investment and assume substantially grester visks, and FST needed a long term
contract to have some assurance that we could recover that investmern and have the opportunity
to be fairly paid for the costs of the new investment and the risks involved.
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Under our previous contract, FST was paying a franchise fee of 3.25% of gross receipts.
Thus, FST made a considerable sacrifice in giving up the last two years of that contract at the
lower fee rate. As I said. under this contract, the term was for fifteen years, and it contained the
ususal language providing for reconsideration of the fee every five years.

Let me emphasize that when FST entered into the 1986 Contract, the NPS had an entirely
different interpretation of what was supposed to happen at the periodic franchise fee
reconsideration. In prior years the NPS did not attempt to exercise any right to impose a new
franchise fee on an unwilling concessioner, which is what it does now. Rather. the NPS viewed
this provision as the opportunity for the concessioner and the NPS to negotiate and agree upon a
revised fee in light of changes in the circumstances. That was the NPS interpretation at the time
EST entered into the 1986 Contract, and our willingness to take the new risks and obligations of
the contract was based ‘on this understanding. Just after the 1986 Contract was entered into. the
NPS changed its policy and took the position that it did indeed have the legal right to unilaterally
increase a franchise fee, even if the concessioner objected.

And of course, as you know, in 1998, Congress amended the law to eliminate these
periodic reconsiderations uniess there is a significant change in the privileges granted by the
franchise.

FST would certainly have not agreed to undertake all of these new risks if it had known
that the NPS would a short time later change its interpretation and insist on the open-ended
unilateral right to revise the franchise fee. FST is not a large company. does not have large
reserves of cash against such eventualities and would have viewed that change in NPS policy as
significant new risk. Events have certainly proved that to be the case.

FST's willingness to continue as an NPS concessioner and to assume the new risks and
obligations was also based on the governing statute and the provisions of the contract. The
Concessions Policy Act says that the NPS must implement the statute "in a manner consistent with
a reasonable opportunity for the concessioner to realize a profit on his operation as a whole
commensurate with the capital invested and the obligations assumed.” 16 U,5.C. § 20b(b). This
command is also in our contract in the preamble, and in section 3¢a)(1) and section 3(a)(2).

The Act also says that franchise fees “shall be determined upon consideration of the
probable value to the concessioner of the privileges granted by the particular contract or permit
involved. Such value is the opportunity for net profit in relation to both gross receipts and capital
invested.” 16 U.S.C. § 20b(d). This command is also in our contract in section 9(e) in relation
1o the franchise fee reconsideration. The Act also says that in setting franchise fees. "revenue 1o
the United States shall be subordinate to the objectives of protecting and preserving the areas and
of providing adequate and appropriate services for visitors at reasonable rates.”

Finally the 1986 Contract contains some special language that does not appear in the
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normai concessions contract, to induce us to make the needed investments and to properly reflect
the new risks involved. The contract acknowledges that it "involves a substantial investment of
capital and the assumption of the risk of operating loss, {and] it is therefore proper. in
consideration of the obligations assumed hereunder and as an inducement to capital. that the
Concessioner be given assurance of security of such investment and of a reasonable opportunity
to make a profit.”

These provisions of the law and the 1986 Contract were of vital importance to us in
deciding to execute the contract and assume its significant new risks. We would not have agreed
to the contract without them.

1 had to personally negotiate with the Patriots Point Authority for the dock space and
operating rights, and FST had to agree to construct its own dock and passenger service facilities.

The acquisition of the "Spirit of Charleston” was done with the full knowledge and
approval of the NPS. The construction of the vessel was handied in a professional manner. We
retained a J.P. Hargrove, a naval architect in Florida, to design the vessel and to solicit bids for
its construction. As I recall, a total of five bids were received, and we selected the one
recommended by the architect. The design and plans for this vessel were reviewed by the NPS,
specifically by then-Superintendent Brien Varnadore and Leonard Hall, the Chief of Concessions
Operation in the Southeast Regional Office of the NPS.

{n order to obtain the best possible financing for this expensive acquisition, we determined
to set up a partnership to acquire the vessel and lease it to FST. FST is the general partner and
1 am the limited partner, and each owns 50% of the partnership. In order to obtain the financing
for the acquisition. both FST and I had to guarantee the financing. This meant that 1 would be
personally responsible for the debt, all of it, if FST or the partnership could not make the loan
payments.

The NPS approved this acquisition arrangement, including the identity of the partners,
before we finalized it. I spoke to Mr. Hall about it, and his response was a statement 1o the effect
that leases were a familiar form of equipment acquisition for NPS concessioners. He said that his
primary concern was to get the boat into operation so that visitors could enjoy the improved
service. The lease payments are a fair payment for a lease of this type, and I have never seen
anything from the NPS that ever suggested otherwise. So far as I know, they never even bothered
to look at comparable ieases. For five years we have had our operating plan reviewed and for five
years we have sent our audited financial statements to the NPS, and we have never heard any
objection to this arrangement until proposal to increase the franchise fee.

Of course, in real life, things do not always go as anticipated. The builder ran into
difficulties and design changes had to be made. The final price was $1.4 million. I have no
reason to believe that we overpaid for this vessel, and I beligve that the final price was a fair price;
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there were certainly no hidden profits for me, FST, our lender, the builder, the architect or anyone
else. I was told and believe that the builder lost a substantial amount of money on the contract.

But we simply accepted this cost overrun as a fact of life and did what we do best: served
our customers, the visitors to Fort Sumter National Monument.

Then out of the blue, we were told in 1991 that the NPS wanted to raise our franchise fee.
In August 1991. the Washington office of the NPS prepared a draft analysis for FST's franchise
fee. This draft made a number of erroneous adjustments to the audited financial information
submitted to the NPS, and using data that was supposed to approximate industry profitability.
concluded that the fee should be increased to 12% of gross receipts

We have been trying since then to show the NPS that this is wrong; but we are running out
of options.

IF FORT SUMTER TOURS IS COMPELLED TO PAY THE WRONGLY CALCULATED
FRANCHISE FEE, IT WILL WIPE OUT OUR PROFIT AND DESTROY THIS COMPANY
AS A GOING CONCERN

If we are required to pay the franchise fee at the 12% of gross receipts level. it will wipe
out nearly all of FST's concessions profits for the balance of the 1986 Contract. A few years® data
shouid suffice to illustrate.

In 1992, according to our audited financial statements submitted the NPS. we paid a fee
of $82,222 and realized net concessions income before taxes of $165,847. If the fee had been
12% of gross receipts, we would have paid an additional $148,239 and had a net concessions
income of just $17,608.

In 1993, according to our audited financial statements submitted the NPS. we paid a fee
of $83,695 and realized net concessions income before taxes of $151.273. If the fee had been
12% of gross receipts, we would have paid an additional $150,924 and had a net concessions
income of just $349.

In 1994, according to our audited financial statements submitted the NPS. we paid a fee
of $85,967 and realized net concessions income before taxes of $185,085. If the fee had been
12% of gross receipts, we would have paid an additional $155,068 and had a net concessions
income of just $30,017.

And in 1995, according to our audited financial statements submitted the NPS, we paid a
fee of $85,967 and realized net concessions income before taxes, and before accounting for the
contingency that we would have to pay the NPS's higher fee going back to 1991, of $274.347.
If the fee had been 12% of gross receipts, we would have paid an additional $155.358 and had a
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net concessions income of just S118,989. Since we had to book a contingency of $687.840 for
the higher franchise fee, FST had a concessions loss for the year of $413.493.

This cuts deeply. As a result of the unjustified increase in our franchise fee and the direct
impact on our real world profitability (as opposed to the imaginary construction of the NPS). FST
has suspended the payment of dividends except to the extent necessary for its owners to pay
federal income taxes on the Subchapter S portions on their income.

For the four year period 1992 through 1995, then, we would have at the NPS's higher fee
realized a total of just $166.963 of net concessions income before taxes on concession revenues
of $7,865,659. The average over those four years would have been $41,741 of net concessions
income before taxes on $1.966.415 of concessions revenues. These are pitifully inadequate
returns by any measure.

The proposed increase in the franchise fee would therefore cause FST extraordinary harm.
The NPS can "adjust” FST's financial statements all that it wants, but that will not alter the nature
of FST's real obligations. Just because the NPS says that its imaginary new boat should cost $1
million does not give FST the ability to go back to the builder and demand a $400.000 refund for
the “Spirit of Charleston.” Just because the NPS wipes out $350.000 of FST equity - capital -
does not mean that FST can in reality cope with a lesser amount of capital or should now be
satisfied with a return on the lesser amount of equity.

FORT SUMTER TOURS TRIED TO OBTAIN REDRESS AT THE NPS AND IN THE
COURTS, BUT THE GOVERNMENT’S LITIGATION STRATEGY DEFEATED US, AND
NO COURT HAS EVER REVIEWED THE MERITS OF THIS FEE ON THE FULL
RECORD

Mr. Chairman, I know that you do not want this hearing to cover the litigation. But a brief
review of our efforts is needed. because it is important for the Subcommittee to understand that
we have tried very hard to get relief in the courts, and it has been very expensive for us.

When we received the government’s proposal to increase the fee and the draft franchise
fee analysis, we were, as I said, stunned. In trying to understand how the NPS could have arrived
at so harsh a conclusion. it became apparent to us that much of this draft decision was based upon
so-called industry statistics, such as Dun & Bradstreet data and Robert Morris Associates data.
So we asked the NPS for copies of this data. They refused. We made a Freedom of Information
Act request for the data. They refused. We filed a FOIA appeal. which remains pending to this
day. Inthe meantime, all sides agreed that negotiations on the pending analysis would be held in
abeyance until we resolved the FOIA appeal.

I have said that we all make mistakes, and in retrospect, I made a mistake at this point.
We should have presented the NPS with as much information as we could muster to show that
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their fee analysis was incorrect, but we made the decision to hold off on that until we could get
at the industry data. In that way, we would not be presenting our case to the NPS on a piecemeal
basis. Was that a wise choice? I certainly thought so at the time. But ! was wrong.

Evems swiftly proved that. because the NPS simply decided one day to go ahead and make
the fee increase decision final, without waiting for the FOIA appeal. They gave us thirty days.
Mr. Chairman. to present whatever information we wanted. Of course, we were taken by surprise
and thirty days is hardly enough time to catalog and explain the errors. as a glance at the
attachments to my testimony will confirm.

Because we understood immediately the harm that the NPS's proposed higher fee would
cause., we sought a declaration from the Federal District Court in Charleston that the NPS lacked
the legal authority to unilaterally impose this increase. The suit was filed on April 21, 1993.

All we sought was a declaration of the parties’ rights as to the NPS's legal authority to
impose the fee increase. However, we were outsmarted by the NPS's clever litigation tactics.
The NPS declared the fee increase final and asked the court to convert the case into a judicial
review of the arbitrariness and capriciousness of the agency’s decision. As you can tell from the
sequence of events, this caught us without giving us a chance to present our case to the agency.
and an arbitrary and capricious review is based on the record before the agency, not on the basis
of new evidence offered in the court.

‘We asked the court to compel the NPS to file the industry data with the court. For reasons
that 1 will ncver understand, the court denied that request.

On February 3, 1994, the District Court, based solely on the record as it then stood. ruled
that the NPS did have the requisite legal authority to impose the franchise fee increase and that the
record as it then stood did not show that the increase in question was an arbitrary exercise of the
Secretary's discretion. The Court said that FST had not offered any evidence to the NPS to show
the arbitrariness of the NPS's adjustments. The United States Court of Appeals affirmed the
District Court's decision. That Court also said that FST had not offered any evidence to show the
arbitrariness of the NPS's adjustments. The United States Supreme Court declined to hear the

appeal.

While the case was pending on appeal, we then undertook to persuade the NPS of the many
errors in its franchise fee analysis that I have described above.

That effort failed, and in December 1996, two NPS officials came down to Charleston to
present a settlement offer. I responded with a counter-offer, hoping that negotiations would now
getunderway. Instead, the NPS wrote to FST on January 21, 1997, and said that unless FST paid
the difference between the 4.25% and 12% franchise fees going back to June 16. 1993, plus
interest and penalties, an amount totaling at least $1,034,088.45, our concession contract with the
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NPS$ would be terminated as of February 28. 1997. Even in this letter. I would note. the NPS says
“Fort Sumter Tours has provided good service to the public over many years."

We thus had no choice but to ask the Federal court in the District of Columbia to enjoin
the termination pending a review of our claim that the NPS's refusal to reduce the fee after we
brought the mistakes to their attention was arbitrary and capricious. In response to the court's
prodding. the NPS agreed to withdraw its termination threat. The NPS asserted that it didn't
reconsider our fee and so there was nothing to review, and the court agreed. That case is pending
on appeal.

So 1 want the Subcommittee to know that we have tried every reasonable avenue that we
could find. This is our last resort.

FORT SUMTER TOURS PRESENTED THE NATIONAL PARK SERVICE WITH A VERY
DETAILED ANALYSIS OF THE NPS'S ERRORS IN THE FRANCHISE FEE
CALCULATION

While our court challenge end was pending, we began to prepare an extensive facrual
critique of the NPS's decision. On March 15. 1996, FST requested that the NPS reconsider its
decision to increase the franchise fee, In support of this request. FST submitted an extensive
Critique demonstrating the errors in the original franchise fee determination. This Critique was
developed over a period of several months and included the reports of two experts in statistical
analysis. Both of them panned the NPS's data as wholly unreliable.

On May 10, 1993, my son and I had an extensive meeting in Washingron. D.C. with
several NPS officials. We set forth at length the errors in the NPS's franchise fee analysis. In
addition, we presented a document which showed that according to NPS's own guidelines (NPS-
48) the proper level of franchise fee for FST was the 4.25% that was in the 1986 Contract.

On June 5 through 7, 1996, Robert Hyde, the Financial Analyst who had prepared the
NPS's Franchise Fee Analysis made a visit to Charleston, South Carolina. We understood that
the purpose of the visit was to review matters concerning FST's request for reconsideration of the
franchise fee. Mr. Hyde visited the offices of FST and met with FST officials, He asked a
number of questions and was given everything he asked for.

We were of course greatly disappointed to receive a letter from the government on July 1.
1996, stating that they were not going to reduce the fee despite all the mistakes we had pointed
out to them. Nota t time time since as the govi ent ever d to the

THE MISTAKES IN THE NPS’S FRANCHISE FE CALCULATION ARE NUMEROUS
AND SERIOUS



47

Testimony of George E. Campsen, Jr..
June 22, 1999 Page 11

Let me turn now, Mr. Chairman, to a discussion of these mistakes that the NPS made in
calculating our fee. You will come to appreciate how serious these mistakes are. and how utterly
wrong-headed it would be for our company to pay a franchise fee based on an analysis so riddled
with errors.

To some extent, there will be some overlap between my testimony and that of Mr. Jackson,
the independent auditor for Fort Sumter Tours.

WHAT MUST THE NPS DO BEFCRE IT CAN DISREGARD OR ADJUST THE
FIGURES IN FST'S AUDITED FINANCIAL STATEMENTS?

In setting the franchise fee for FST, the NPS disregarded numerous figures in FST's
audited financial statements. There has never been any dispute that the audited figures themselves
arc accurate. .

A. What the NPS is supposed to do: NPS-48 sets forth some basic and common sensc¢
requirements that the NPS must follow if it chooses to disregard a concessioner's audited financial
statements in setting a franchise fee.

1. NPS-48 first requires that the audited financial reports be scrutinized and
any errors or mistakes identified as they are filed each year. (Ch. 24, Pages 6-9.) No
questions were ever raised about the accuracy of FST's financial statements.

2. “[Alny known changes that are unique to the concessioner should be kept
in mind and approximated in the financial presentation.” (Ch. 24. page 15.)

3. Adjustments to major expense categories can be made by comparison to
industry statistics only “when such statistics are available.” (Ch. 24, page 17.) Thus. if
the available industry statistics are in fact unavailable because they are not valid, these
statistics cannot be used.

4. “In making adjustments to reported net profits, it appears that the best

source of comparison are industry statistics, where they are available,”

5. Adjustments to expense categories can be made only if they cannot "be
explained by the operating situation or complexities of the concessioner.” (Ch. 24. page
17)(emphasis added).

6. "Keeping in mind that industry means and averages are got absolutes but
rather statistical descriptions of a limited sample, every effort must be made to allow
reasonable expenses given the specific operating conditions* of the concession. (Ch. 24,
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Exhibit 3, page 1){emphasis added).

7. *Any adjustments made to operating or administrative expenses because of
observed differences with industey statistics must be made withcantion.” {Ch. 24, Exhibit

3, page 1){emphasis added).

8. “Fleld observation will he especially important in judging management
performance because of the lack of an effective quantitative measure.” (Ch. 24, Exhibit
3, page 1)(empbasis added).

9. If considering an adjustment to payments made to a concessioner’s owners.
“[o}f particular importance is the v o j i vided
corresponding payment.” (Ch. 24, Exhibit 3, page 2)(emphasis added).

10, Any NPS adjustment " ; i ined (dollar for dollar)”. (Ch. 24,

Exhibit 3, page 1){emphasis added).

B. What the NPS did instead: The NPS ignored every one of these requirements.
As we set forth in the demmiled papers that follow..the. NPS made numerous adjustments to FST's
figures, every one of which overstated FST's actual profitability and was therefore used to justify
a punitive franchise fee. No examination of "the operating situation or complexities of the
concessioner” was undertaken: no “field ohservation” was made before the decisions were
finalized; no comparison was made of the “value of the services being provided” by FST's
officers. Instead, the NPS made the adjustments based on a very mechanical application of very
unreliable industry statistics or unwarranted speculation, or both.

C. The effect of these mistakes was: to vastly overstate FST's supposed profitability.

D.  What does the NPS say about this? In its answers to the Subcommittee, the NPS
makes no effort to defend a number of its mistakes. and offers poor rationales for the rest. These
are discussed at greater length below, But as a general matter we note that the NPS says that there
is *no requirsment that NPS conduct field studies in considering adjustments to a concessioner's
audited financial statements. (page 13.) A simaple examination of the quoted portions of NPS-48
shows this to be false.
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MISTAKE NUMBER 1: THE NPS INCLUDED NON-CONCESSION INCOME IN ITS
THRESHOLD DECISION ON WHETHER A FRANCHISE FEE ADJUSTMENT WAS
EVEN WARRANTED

The first thing that the NPS does is to make a decision as to whether or not a franchise fee
adjustment is even warranted. The NPS made a bad mistake on this step.

What the Park Service is supposed to do is compare concession net income with concession
gross receipts, assets and equity. It then determine goncessiop profitability; then it compares that
concession profitability with “industry norms" for return on equity, return on gross and return on
assets. Five year averages are used in this estimation.

But the NPS included FST’s non-concession income for four of the five years in question.
Thus. the NPS compared FST's concession and non-concession income with only concession
receipts, assets and equity.

The effect of this mistake was nothing short of disastrous. Our average concession-only
income was $246,268. Therefore, the NPS overstated FST's net concession income by over 80%.
The NPS added in $195.603 of non-concession gross income. This vastly overstates FST's
supposed concession profitability.

If the NPS had not made this mistake, Mr. Chairman, it would have concluded that FST's
concessions profitability was in the third quartile of what it said were comparable companies.

Under the NPS's own guidelines, then, had the NPS faithfully and accurately calculated

these amount. po franchise fee adjustment would have been aythorized.

This conclusion holds even if EST accepts as accurate all of the NPS's other unwarranted
adjustments to FST's audited financial statements. These unwarranted adjustments. are discussed
indepth below. Neediess to say. if these adjustments had not been made, the NPS would have had
an even stronger basis for concluding that no change in the franchise fee was authorized.

The Subcommittee’s letter of December 5, 1998 asked the NPS if this criticism was true.
and in my opinion, Mr. Chairman, they tried to fool you. They wanted you to think that they had
eliminated the harm from this mistake by trying to make you think that they had also added non-
concession expenses. But you'll note that they said they did this only "(for 1986).” In other
words, it didn'¢ include the non-concession expenses for any of the other four years. In any event.
adding in non-concession expenses doesn’t eliminate the problem or alter the outcome. Even net
income from non-concession operations will overstate our earnings from concessions.

The NPS thus implicitly admits this mistake. but res .
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MISTAKE NUMBER 2: THE NPS CALCULATED THE WRONG MAXIMUM FEE: THE
CORRECT MAXIMUM FEE WOULD HAVE BEEN 8.7%

Another part of threshold analysis performed by the NPS is to calculate the maximum fee.
By the agency’s own guideline, in NPS-48, the maximum fee is supposed to be no more than 50%
of average net concession income before taxes and franchise fee. The NPS then takes this amount
and divides it by concession gross receipts to derive the maximum percentage for the franchise fee.

But the NPS made the same mistake here because it used the same non-concession income
figures. Instead of using the $246,268 in net concession income, the NPS added in $195.603 of
non-concession gross income and said that FST's "net income" was $441,871. This again vastly
overstated FST's supposed concession profitability. As a result, the NPS caiculated FST's
maximum permissible fee at 16.6% of gross receipts.

If the NPS had correctly performed these calculations. the NPS would have concluded that
FST's correct maximum fee would have been only 8.7% of gross receipts. Again, this holds even
if FST accepts all of the NPS's unwarranted adjustments to FST's audited financial statements.

This is a very significant mistake. Remember that ultimately the NPS decided that FST

could bear a franchise fee of 12% of gross receipts. Thus, the fee established by the NPS

xceeded the a, cv's own stated maximu;
The NPS has no defense to this mistake.

MISTAKE NUMBER 3: THE NPS USED INDUSTRY DATA IN A MANNER
UNANIMOUSLY CONDEMNED BY THE COURTS

Throughout its franchise fee analysis, the NPS used Dun & Bradstreet (D&B Industry
Norms) and Robert Morris Associates industry data (RMA Starement Studies). Since the NPS
refused to ever give us the information they used, we are still at a loss to understand preciscly
what they did. And they have given the Subcommittee an answer that is squarely at odds with
what their own franchise fee analysis says.

The franchise fee analysis says in plain English that they used data from industry SIC code
4489, which is "Water Transportation, Not Elsewhere Classified. As I said, we have never been
given this data. In its letter to the Subcommittee dated December 5, 1999, the NPS makes the
claim that they didn’t use this SIC code but another one, SIC code 4400. That is the first time this
claim has ever been made. And please note that they don't show any workpapers or data to
support this claim.

When we asked two statistics experts to review this analysis and help us understand how
the NPS could have gotten it so wrong, they told us, among other things, that this particular SIC
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code didn’t exist for three of the five years the NPS was supposedly studying. So they tried to
extrapolate what SIC codes might have been used, and completed their studies. Their conclusions
are spelled out at length in the Critique, but let me give you some of

them here.

The samples were far too small. There are approximately 3.000 passenger vessel
companies in the United States. The RMA Statement Studies had a sample of just ren companies.
and the NPS used only one year's data. The D&B Industry Norms for SIC code 4489 had sample

sizes of 16 in 1988 data and 56 in 1989 data. These are all much too small for any permissible

inferences to be drawn.

The samples were not randomly selected. For both sets of data, the samples are “self-
selected” in that each collects data voluntarily sent by businesses. This too makes the data suspect
and unusable for statistical purposes. It is a fundamental tenet of statistics that if one is to use a
sample to represent the universe of a population. the sample must be randomly drawn.

The SIC code collects data from too wide a range of businesses with different operating
characteristics. The mere title of the classification, "Water Transportation of Passengers, Not
Elsewhere Classified” amply suggests the grab-bag nature of this grouping. It lumps together
operations such as FST with swamp buggy operators, water taxis and excursion boat operators.
Other than the fact they all operate boats to make money, they have little or nothing in common.

The data voluntarily submitted and collected are not prepared according to uniform
criteria.  Thus. the studies do not know if cash or accrual accounting has heen used, if
depreciation methods are comparable, and the like. There is no way of knowing what reports, if
any, in the group were audited. The data are not comparable.

The results show a high degree of variability, which indicates unreliability. In fact. as one
expert pointed out, in the D&B Industry Norms one third of the businesses operated at a loss, This
degree of variability is usually taken as an indication of unreliability.

The conclusions of one of the experts, Dr. Mark Hartley, are worth quoting at length:

In fact, no statistically valid inferences regarding the population of businesses. or any
particular business, comprising SIC code 4489 or its predecessor(s) can be drawn from
the median and quartile data reported in the D&B Industry Norms or the RMA Statement

Studies.
* Wk

Drawing any such inferences from the D&B Industry Norms or the RMA Statement Studies
data violates fundamental principles of statistics, and constitutes a misuse of the data.
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% ok Kk

The NPS's methodology in the FFA is statistically invalid, and no confidence whatsoever
may reasonably be placed in its conclusion that a 12% franchise fee should result in FST's
anticipated profitability approximating the median for the industry FST is a participant in.

Our other expert, Dr. Robert Andrews, was highly critical of the data and the way in which

the NPS used it. Among other things, he said:

{T]he real problem is that the underlying franchise fee revision process is ili-conceived.

The statistical procedures ... used to establish industry norms are totally inadequate to
provide accurate values for a particular SIC Code. These provide rough guidelines at best
and are not accurate enough 1o be used as absolute truth the way they are in NPS-48.

In addition. the authors of both sets of data specifically warn that the data cannor be used

as the NPS used them. The RMA Statement Studies contains this disclaimer at the beginning:

RMA recommends that Statement Studies data be regarded only as general guidelines and
not as absolute industry norms. There are several reasons why the data may not be fully
representative of a given industry:

1)

2)

3)

@

)]

The financial statements used in the Statement Studies are not selected by any
random or statistically reliable method. RMA member banks voluntarily submit
the raw data they have available each year, with these being the only constraints:
(a) The fiscal year-ends of the companies reported may not be from April 1 through
June 29, and (b) their total assets must be less than $250 million.

Many companies have varied product lines; however, the Starement Studies
categorize them by their primary product Standard Industrial Classification (SIC)
number only.

Some of our industry samples are rather small in relation 10 the total number of
Jirms in a given industry. A relatively small sample can increase the chances that
some of our composites do not fully represent an industry.

There is the chance that an extreme statement can be present in a sample, causing
a disproportionate influence on the industry composite. This is particularly true in
a relatively small sample.

Companies within the same industry may differ in their method of operations which
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in turn can directly influence their financial statements. Since they are included in
our sample, too, these statements can significantly affect our composite
calculations.

{6)  Other considerations that can result in variations among different companies
engaged in the same general line of business are different labor markets:
geographical location; different accounting methods; quality of products handled:
sources and methods of financing; and terms of sale.

For these reasons, RMA does not recommend the Statement Studies figures be considered
as absolute norms for a given industry. Rather the figures should be used only as general
guidelines and in addition to the other methods of financial analysis. RMA makes no claim
as to the representativeness of the figures printed in this book.

It is hard to imagine a more forceful statement that the data is not to be used as the NPS used it.
The authors of the D&B Industry Norms also caution against their indiscriminate use. Each
subscriber to the D&R Indusrry Norms must sign a contract that includes the following provision:

The subscriber acknowledges that D&B does not. and could not for the fees charged
hereunder, guarantee or warrant the correctness, completeness, currentness,
merchantability or fitness for a particular purpose of the information. Such information
usually is not the product of an independent investigation prompted by each subscriber's
inquiry but is updated and revised on a periodic basis.

A similar caveat is provided with each written report that D&B provides its clients, which states:

This report . . . contains information compiled from sources which Dun & Bradstreet, Inc.
does not control and whose information, unless otherwise indicated in this report, has not
been verified . . . Dun & Bradstreet, Inc. . . . does not guarantee the accuracy,
completeness, or timeliness of the information provided.

T have addressed this at length for a reason. Our courts have uniformly condemned the use
of industry statistics in this manner.

This is not the place for an extended discussion of the cases. But examples of such
decisions are Walter O, Boswell Memorial Hospital v. Heckler, 749 F.2d 788 (D.C. Cir. 1984)
and Walter O, Boswell Memorial Hospital v. Heckler. 628 F.Supp. 1121 (D. D.C 1985); Humana
of Aurora v. Heckler, 753 F.2d 1579 (10th Cir. 1985); Almay v. Califano, 569 F.2d 674 (D.C.
Cir. 1978); American Iron and Steel Instityte v. O.S.H.A,, 939 F.2d 975 (D.C. Cir. 1991);
Association of Ol Pipelines v, FEER.C,, 83 F.3d 1424 (D.C. Cir. 1996); NR.D.C. v,
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Herrington 768 F.2d 1355, 1387 (D.C. Cir. 1985). For example, in American Irog and Steel
Instiate v. Q.S H.A, the court condemned the use of a Dun & Bradstreet report which relied upon
a sample of 25% of the industry concerned, a proportion staggeringly higher than was present in
any study used by the NPS here.

It see e that PS knows this just as wi W is i real 1y

they didn't want to share this data with us and went to such lengths to keep it out of court.

MISTAKE NUMBER 5: THE NPS CREATED A WHOLLY FICTITIOUS TRANSACTION
INSTEAD OF USING THE REAL NUMBERS FOR FORT SUMTER TOURS'
ACQUISITION OF ITS NEW VESSEL

As 1 have already testified, the very basis for the new contract was that the NPS wanted
FST 1o commit to a very risky investment by acquiring an expensive new vessel and new docking
facilities. Everyone knew that this vessel would likely cost at least $1 million, and that is a big
step for a company with a highly seasonal business and anaual gross revenues of perhaps S1.4
million at that time. As I have also testified. the boat ended up costing $1.4 million and was
acquired in a lease approved by the NPS.

But the franchise fee analysis made a mockery out of this. They said they would only show
a boat value of $1 million and that they would show it as a purchase and not a lease. The only
reason given for this was that this was a “related party” transaction. There was no effort to look
at the company''s records, no-effort made to see if this was a fair lease transaction. nothing of any
kind. The NPS just threw away $400,000 of price that we had to pay. The implication. which
is insulting to me, is that this was some sort of sweetheart deal. Nothing could be further from
the truth as any objective examination of real world ituations would have shown. But the NPS
doesn’t seem to be interested in facts.

According to NPS-48, if an adjustment is to be made to such audited figures, the NPS
must undertake “a search for overstated or understated expenses and for evidence of good or poor
management. Field vation wi specially jmportant because of the fack of an effective
quantitative measure.” (Emphasis added.) NPS-48 also cautions that "every attempt must be
made to allow reasonable expenses given the specific operating conditions of the authorization.”
Finally, NPS-48 further provides that "[a]ny adjustments made to operating or administrative
expenses because of observed differences with industry statistics must be made with caution.”

None of this was done here. The NPS admits that it did not conduct any field studies, did
not try to ascertain if this was a fair price, did not examine the "specific operating conditions."
and did not try to ascertain whether the lease payments were in fact comparable to a garden-variety
market-based transaction. If the N, ad 0 _investi the t ts, 1 have

and would not have found anything wrong,
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The NPS simply disregarded the actual transaction and invented a wholly imaginary one.
Instead of the transaction as it was in fact accomplished, and will in fact burden our real income
statements and balance sheets for years to come, the NPS assumed that we purchased a cheaper
boat and paid for it with a combination of $400,000 down payment from our equity and a
$600,000 loan at 10% interest over ten years. There is no explanation for why this form was
chosen. In addition, the FFA inaccurately booked the transaction.

The effect of the manipulation is to drastically overstate our profitability, by disallowing
$70,000 of annual expenses. This resulted in an imaginary increase in net income of $70,000 a
year.

The NPS improperly booked its imaginary transaction. The NPS assumed z price of $1
million, financed with a $400,000 payment and a $600,000 1en year note. It booked $70,000 in
lower expenses and higher income to reflect these assumptions (add $173,000 in decreased vessel
rent, subtract $55,556 in annual depreciation, subtract $48,000 in annual “interest," equals
$69,444). However, it failed to make the conforming adjustments required by Generally Accepted
Accounting Principles (GAAP).

GAAP dictates that every event reguires two entries. The FFA failed to list on its
imaginary books the value of the imaginary purchase as an asser. According 10 GAAP, if FST
had purchased this imaginary vessel in the manner imagined by the FFA, its net assets should have
increased by $600,000 (31,000,000 asset value less $400,000 paymemnt).

Each year under the imaginary ten year loan, FST would be paying down principal. The
FFA does not reflect this. Since the imaginary purchase was assumed to have taken place in 1986,
this meant that five years of principal payments would have taken place, and FST's equity would
have accordingly increased. The FFA made no accounting for this. The “loan” payments shown
on the worksheet are interest only.

Had the NPS acknowledged its error, it would have meant that FST was entitled to higher
revenues for a proper return on its equity. If we take the terms of the NPS's imaginary loan
($600,000, ten years, 10% interest; Exhibit B, page 5), we can illustrate the effect. At the end
of the five year period, in fact, these payments of principal for the imaginary transaction would
by my calcuiation at the end of five years have produced $227,000 in payments of principal.

Total interest paid: $248,926
Total principal paid: 226,816
Balance remaining: 373,184

Thus, at the reconsideration date used by the FFA, FST's equity should have increased by
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$227,000, and it would have been entitled to a return on that equity.

I know that these issues are not that easy to follow. But let me sum them up in a simple
manner.

T k ff eal price of the vegsel th eciation, chan:
e inf se nied Xi 7 ini i at eveq its own
imagi ra ion would have pr

In its answers to the Subcommittee's questions the NPS now claims that the adjustment is
“consistent with" the fact that the boat is also used (after normal hours) for non-concession
operations, about 30% of its operating hours. The NPS thus appears to be arguing that even if the
boat did cost $1.4 million, the NPS could have "assumed away" 30% of its capital cost and still

derived the S1 million figure. The NPS speculates without any examination at all that the boat was

"equipped (at perhaps a significant additional cost") for non-concession operations.

But this after-the-fact rationale has no more integrity than the original. Allocations of
operating costs have nothing to do with the fair allocation of the boat's capital or acquisition cost,
as the NPS itself elsewhere admits. No one disputes that the operating expenses are fairly
allocated between concession and non-concession operations. But the NPS itself says that the
correct policy should be that the NPS will accept "investment in equipment sufficient to carry out
the terms of the contract, not investment in equipment necessary to carry out external business
activities.” (Page 15.) The NPS also says that a concessioner's balance sheet should include
assets “that are necessary for the contracted operation.” In fact, had the NPS bothered to look,
it wouid have found that only one small galley (perhaps costing at most $50,000) is more
intensively used for non-concession operations; in every other respect the boat is built as if used
only for concession operations.

So the new excuse is no more defensible than the old one.

MISTAKE NUMBER 6: THE NPS DISALLOWED A LARGE PORTION OF OFFICERS’
SALARIES IN VIOLATION OF ITS OWN GUIDELINES

FST is a family-owned and operated business. All members of the family are "officers,"
but alt perform numerous "non-officer” functions. They waork hard and are paid salaries in line
with industry pay for such duties.

NPS-48 makes it very clear that the NPS is supposed to tread carefully in this area. It says
that in considering an adjustment 1o payments made 1o a concessioner's owners, "[o]f particular
importance is the value of the services being provided and the corresponding payment,” (Ch. 24,
Exhibit 3, page 2)(emphasis added).
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Nothing of the kind was done here. Instead, the NPS simply used a Robert Morris study.
based on one year's data from just tep companies, to disallow $167,000 of officers salaries -- over
53% of the total salaries. This, of course, overstated out profitability dy disallowing legitimate
expenses.

This thoughtless action wounded me deeply. The notion that we do not do an honest day’s
work for what we are paid is very offensive to me. No one who knows me or my family at all
would ever dream of making such an accusation. I would hazard, for example, that FST's officers
are paid less that the NPS officials making these kinds of decisions far from the fietd.

In its answers to the Subcommittee, the NPS asserts that its adjustment based on the Robert
Morris "is required” for a franchise fee analysis. (Page 13.) Even if valid industry statistics were
available, which they are not, the portion of NPS-48 quoted above shows this assertion is simply
not true. What is "required” by the agency's own guideline is a "comparison of the value of the
services” to the payments made, "caution” in the use of industry statistics, “field observation” and
"every effort" to allow reasonable expenses.

The NPS's "justification” thus is based on a clear misstatement of its own requirements;
no field observation was conducted to ascertain if the agency's speculation was in fact justified.

MISTAKE NUMBER 7: THE NPS DISALLOWED A LARGE PORTION OF FST’S
EQUITY AND DIDN'T EVEN PROPERLY BOOK IT

"Equity” and "debt" are the two primary forms of capital invested in a company.
Equity is the capital of the owners that is invested in the business, and debt is usually a loan to the
company. Of course capital is not free. A business pays dividends at its discretion to equity
holders, but must make regular payments on any loans. NPS-48 recognizes that in setting
franchise fees owners are entitled to a return on their invested equity.

The NPS assumed away some $350,000 of FST's equity. The only reason given originally
was a cryptic note that this was done "to approximate industry." We can only assume that one of
those invalid industry studies was used to do this, but we don’t know for sure.

NPS-48 says that concessioners with low debt (as is the case with FST) will show on their
audited financial statements profitability that appears to be overstated, and thus recognizes that any
adjustment should henefit the concessioner. In effect, a concessioner that has low debt deserves
credit for that fact. But the NPS did just the opposite: it simply used invalid industry statistics and
assumed away $350,000 of FST's hard-earned equity.

By doing this, the NPS overstated FST's actual profitability by assuming that its owners
did not need to earn any return on the $350,000 in equity that was assumed away. And Mr.
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Chai he NPS has never offered a principled def ! its of this decisi

The NPS proceeded to compound its errors by failing to observe the simplest of accounting
rules when it booked this "adjustment.” The NPS said that it was adjusting FST's equity to
“approximate industry.” It said it was adjusting FST's debt-cquity ratio. But that's not what it
did.

If the NPS had any idea of how to apply simple accounting rules, it would have subtracted
$350,000 of FST's equity account and added that same $350.000 to FST's debt sccount. It would
then have had to add to FST's annual expenses the debt service -- regular loan payments -- that
the properly booked $350,000 of debt would have required.

Instead, the NPS just took away the $350,000 from FST's actual equity byt did pot add that
amoupt to FST's debt, and did pot add any debt service. So what the NPS acwally did was
njustifiably EST's capitalization. The NPS has never claimed that FST was
overcapitalized and there was never any justification for such a claim, but jhat is how the NPS
booked its "equity adjustment.”

This mistake, a mistake of fundamental accounting, seriously understated our real need for
capital, and seriously understated FST's legitimate cost of capital, by subtracting the $350,000 in
equity but pot making the required corresponding adjustment of adding that amount to FST's debt.
Had the NPS understood simple accounting rules, it would have given FST credit for
approximately $28,000-$30,000 in anrual debt service on the $350,000 that was "adjusted” from
equity to debt.

The NPS has never at any time or in any forum ever offered a defense to this.

MISTAKE NUMBER 8: THE NPS WRONGLY ASSUMED THAT FST COULD SEMPLY
DISTRIBUTE OUT CASH ON ITS BOOKS - APPARENTLY TO COMPENSATE FOR
ALL THE "ADJUSTMENTS" THAT THE NPS

Our low season is from November to close to the end of March. During this time, we lose
money. Park visits fall off considerably, yet we must continue to pay our fixed costs and keep our
cxperienced and valuable employees on the payroll.

In addition, the low season gives us the chance to perform the extensive maintenance and
repair that any heavily used vessel must receive on a regular basis. Each of our vessels is taken
out of service each winter, sent 10 a commercial boatyard and dry-docked for repainting and all
sorts of other maintenance and repair. This is very expensive,

The combination of low sales and the heavy maintensnce and repair costs incurred each
winter means that FST at a minimum needs at least $525,000 to tide it through until March. Thus,
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while on our financial statements we always have substantial funds in hand as of December 3] of
each year, most of those funds are already “spent® in the sense that we will need them to get
through untii the visits pick up again in the spring, and to keep our vessels in the condition that
the NPS demands. These amounts are in addition to normal working capital, and in addition to
trying to accumulate the $1 million that we would need for the new Dockside Il project.

The NPS’s franchise fee analysis simply assumed that the owners of FST could treat
themselves to a windfall by raiding the company coffers and taking all that cash. This is what they
said"

The balance sheet ... eliminates much of the cash carried on the books by allowing
distributions 1o the owners, [Page 2 of the narrative.]

'Ehmmalmg this eash which is equny, means Lhat FST would not be allowed to earn a return

The notien thaz tbxs was jnst ioose cash betrays 2 chmmg lack of fa.tmlmmy with our company 's
seasonal and maintenance-intensive operations,

In its December § letter to the Subcommittee, the NPS resorted to denying the obvious.
The NPS claimed that it "did not assume that FST could distribute to its owners cash shown on
year-end financial statements.” Page 13. The NPS claimed that it treated retained earnings as
equity. The language I quoted above shows that this denial is simply not credible. The NPS
didn’t treat this cash as equity ~ which would have allowed us a return - it “eliminate{d]" that
cash.

MISTAKE NUMBER 9%: THE NPS WRONGLY DENIED FST THE OPPORTUNITY TO
RENEGOTIATE THE FRANCHISE FEE FOR THE THIRD AND FINAL FIVE YEAR
PERIOD OF THE

Finally, Mr. Chairman, the NPS is using the power of the government to force us to
contimue to pay this wrong franchise not just for the second five years of our fifteen year contract
but also for the final five years as well,

The 1986 Contract provides in scction 9(c) that cither party may request that the franchise
fes be reconsidered for a succeeding five year period. This request must be made within sixty
days after the end of the preceding five-year period. The Contract provides that

In the event that the Secretary and the Concessioner cannot agree upon an
adjustment of the franchise fees within 120 days from the date of the request for
renegotiation as made by either party, the position of the Concessioner must be
reduced to writing within 30 days therefrom and submitted to the Secretary for a
determination of appropriate fees ... .
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There is no dispute that on Junc 14, I wrote to the NPS and validly invoked this provision,
requesting that the franchise fee be reconsidered for the third five-year period. Specifically, I
requested that the fee be reduced to the previous level of 4.25% of gross receipts. The letter
specified that FST's position was based upon the materials previously submitted earlier in 1996
requesting a reconsideration of the franchise fee for the second five-ycar period. The NPS
responded with a letter stating that the request had been received and that FST would be contacted
for a meeting in September. No such meeting or any other agency action took place.

As I have testified before, on January 21, 1997, the NPS wrote to FST, stating that it
would terminate FST's current concessions contract effective February 28, 1997, unless FST paid
over $1 million in back fee increases, plus penaities and interest. FST then brought the suit on
appeal here, seeking to restrain the threatened termination.

In answering FST's motion for a temporary restraining order and preliminary injunction,
the NPS took the position that the portion of the suit seeking relief on the third five year period
was premature, as no decision had yet been made. The NPS said that "neither party has taken
final action” for that period.  According to the NPS, "there has been no decision on this matter.”
At oral argument on FST's motion for a preliminary injunction on March 18, 1997, the Assistant
U.S. Attorney said:

There has been no final agency decision. And, ultimately, the rate may not be 12
percent for the last five-year period of the contract.
ok

So nothing has been done,

RE
My understanding ... is that they will make a decision as to the third five-year term
of the contract by March 31 and would agree to doso ... .

The NPS's agency counsel went even further. He said

[alnd the next five years, they still -- there has been no final administrative
decision. That is still totally open. And it could well be that the process will result
in exactly what they are seeking.

Assuming that the NPS counsel were niot deceiving the court, the italicized language meant that
as of March 18, 1997, there was still a realistic possibility that FST's franchise fee for the final
five-year period could be reduced, perhaps to the requested 4.25% of gross receipts.

However, the NPS's final decision as conveyed in a letter dated March 31, 1997,
completely contradicted these representations to the court.  According to this letter, the parties
did not come to an agreement on the franchise fee for the third five years by 120 days after the
request for reconsideration, or Octaber, 12, 1995. The NPS says that FST was then obligated,
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to but failed to, “reduce its position to writing" during the thirty-day period beginning on October
12 and ending November 11, 1996. Since FST's June 16 request had identified the concessioner's
position and specifically incorporated the materials furnished earlier that year, there was no need
for EST to send in yet another duplicate copy of the same material. According to the NPS,
however, since FST had failed to "reduce its position to writing " within thar thirty day period, "the
reconsideration of the contract's 12% franchise fee for the period from June 14, 1996, concluded
as of November 11, 1996, without an adjustment to the contract’s 12% franchise fee which
remains in effect.”

Mr. Chairman, I concede that the District Court upheid the NPS on this, but I hasten to
add that we have appealed that decision and the Court of Appeals just denied the government’s
motion to affirm the lower court. But litigation issues aside, I hope that the Subcommittee will
agree that it is not right to "trap” 2 concessioner and saddle it with an incorrect franchise fee just
because we didn’t put our materials in a copy machine and resend them.

it’s not as if the NPS was in any doubt as to our position. Our materials told them all that
they needed to know, as you can judge for yourself.

The truth undoubtedly lies elsewhere. The NPS had successfully kept the very basis of its
decision - the corrupted industry statistics -- from the District Court in Charleston, and was now
attempting to preclude judicial review of its reconsideration. But no such obstacles existed for the
third five year period of the contract. If a reviewing court were to reach the merits of the
franchise fec decision as it applied to the third period, that court would therefore be forced to
confront the numerous errors the agency made in the original decision. And thus the agency's
recalcitrance in refusing to correct serious errors and insisting on charging an inflated fee based
on those mistakes would be exposed.

The NPS's interpretation of Section 9(¢) was patently made in bad faith. To begin with,
if the NPS interpretation had any validity at all, the NPS would have offered it long before the
March 31 letter formaily asserting this position. This was hardly a novel issue for the NPS, as
the language in question is contained in the NPS's standard concession contract, and is therefore
contained in hundreds of contracts across the country. The NPS would not have made such
statements o the lower court as it did on March 18, 1997, 10 the effect that, for example,
"ultimately, the rate may not be 12 percent for the last five-year period of the contract,” or "the
next five years, they still — there has been no final administrative decision. That is still totally
open. And it could well be that the process will result in exactly whar they are seeking.” These
representations are clearly inconsistent with a theory that the reconsideration process for the third
five ytars had in fact ended in November 1996, four months earlier. The NPS has never claimed
that it suffered any prejudice from the absence of a duplicate copy, not would such a claim be
plausible. The parties had engaged in no negotiations and FST"s position has never changed. If
the NPS intended for a drastic forfeiture 1o follow from a merely clerical act, an unreasonable
interpretation of the existing language, it had every opportunity to "make that meaning clear” in
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drafting this contract.

The most reasonable reading of this language is that the concessioner’s position must be
reduced to writing before those 30 days have expired. FST's position was reduced o writing -
and certainly well understood by the NPS -- well before the expiration of the thirty days.

CONCLUSION
In conclusion, Mr. Chairman, let me again express the thanks of Fort Sumter Tours for

this opportunity to educate the Subcommittee on & scrious injustice. I would be happy to answer
any questions that the Subcommittee might have or to provide any additional information for the

record.
éﬂgl_z_}:&x#ﬁh_d,-_
George E. Campsen, Jt.

President and Founder of Fort Sumter Tours
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Mr. HANSEN. Thank you, Mr. Campsen.

Now, Mr. Jackson, we will turn to you sir.

Mr. INSLEE. Mr. Chair? Mr. Chair?

Mr. HANSEN. Sorry.

Mr. INSLEE. I am sorry. Could I interrupt just for a moment? I
need to go over to the floor, and I have one question I would love
to ask. Would you permit me to ask the witnesses that question?

Mr. HANSEN. Surely, I will recognize you for one question. Is that
what——

Mr. INSLEE. Yes, just one.

Mr. HANSEN. Sure, go right ahead.

Mr. INSLEE. I appreciate the Chair’s indulgence. I am sorry I
won’t be able to stay. I have to excuse myself to go to the floor.

I just wanted to ask Mr. Stanton a question. I have talked to
these folks about this situation, and I am not an expert on this ob-
viously, but I wanted to—they relayed a concern to me about a dis-
agreement. Disagreements are human. All people in contractual re-
lationships get into disagreements, not too irregularly. They de-
scribed their concern to me as much, not—obviously they are con-
cerned by the disagreement, but they said that they couldn’t get
the Park Service to sit down with them to explain the Park Serv-
ice’s rationale or logic or analytical system in devising this. And
they had asked the Park Service for that information the Park
Service based their numbers on, basically, and that the Park Serv-
ice was unwilling to share that with them.

And I thought that was a little surprising. I would think in this
context that each side would sort of share their model or their
analysis with the other so that each could poke holes in it, basi-
cally, and everybody could put their cards on the table and have
a good argument.

I just want to, would like you to comment. Is their characteriza-
tion accurate? Or is there a misunderstanding? Or do we need to
improve that sort of showing each other’s cards?

Mr. STANTON. Appreciate the question, and I will attempt to be
brief in response, and I also would ask Mr. Cohen to comment be-
cause I would reference the present status.

As mentioned in my testimony, that as a condition or provision
within the concession contract there was to be, or could be, a recon-
sideration of the franchise fees five years after the first five years
of the contract, that would involve the National Park Service con-
ducting a financial analysis of the concessionaire, providing a fi-
nancial report on which we based the financial analysis, and then
communicating with the concessionaire and see whether there was
any difference or problem with that.

As that process was underway, there was not any major sub-
stantive discussion prior to the concessionaire filing a suit, arguing
that the franchise fee calculation by the Park Service, although
preliminary at that stage, was totally off base, if you will.

Consequently, as we entered into discussion with the courts or
the Justice Department, there was some limitation in terms of how
we could interact unilaterally with the concessionaire. And I will
ask Mr. Cohen to just comment on what those procedures that
were applied in that instance.



64

Mr. CoHEN. Thank you, Mr. Director. Let me just expand for a
moment. The contract itself specifies a process for the reconsider-
ation of a fee. And it indicates that every five years either party
may seek an adjustment up or down. In this case, in the first five-
year period, the Park Service sought an adjustment up.

The normal process in this is for the Park Service to put its cards
on the table and for there to ensue an informal give-and-take, just
as you described. That did not occur. In the normal case—in the
normal case—there is an opportunity, if the concessionaire does not
agree with the decision of the Park Service, to appeal it to the Sec-
retary. That did not occur.

In that same process, there is an opportunity for the conces-
sionaire to seek voluntary arbitration. That did not occur in this
case. It did not occur because the concessionaire made the decision,
for whatever reason, and is certainly free to make that decision, to
go directly to court.

So the normal opportunity, where the differing figures in this
process, and this is not a precise process because you are trying to
reconstruct a marketplace circumstance, which is an artificial situ-
ation because you don’t have competition.

So the purpose of the informal process is to have that give-and-
take that didn’t happen here. It is unfortunate that it didn’t hap-
pen here. But it wasn’t just once that it didn’t happen. It didn’t
happen the second five-year period either. And we can have discus-
sions as to why it did or didn’t happen the second five-year period,
but I can tell you that when the second five-year period was ap-
pealed to District Court, the government offered the opportunity to
go back and start the process over again in mediation. And that did
not occur.

So I think there is a record that demonstrates that our process
envisions exactly what you have described. It just hasn’t been em-
ployed here. And I don’t think it is a coincidence that the only situ-
ation where a franchise fee reconsideration has ended up in court
is the only situation where the process that I have just described
did not occur.

Mr. INSLEE. Thank you. And I will read your testimony for the
remainder of the hearing. I need to excuse myself. Thank you very
much.

Mr. HANSEN. I don’t want to hold this up, but I think the gen-
tleman from Washington asked quite an interesting question there.
Let me just quickly ask this one to pick up on what he said: When
they asked for information from the Park Service before going to
court, was it forthcoming from the Park Service?

Mr. Campsen, do you want to respond to that?

Mr. CAMPSEN. Mr. Chairman, I would defer to my legal adviser,
Mr. Dickson.

Mr. HANSEN. I don’t want to get you all tied up in legalistics
here. Remember, you are not in court here. We don’t even have a
contempt charge.

Mr. Stanton?

Mr. DicKSON. There is a simple answer to the question, Mr.
Chairman, and you will note that neither the Director nor his at-
torney gave Mr. Inslee a direct answer to his question. The answer
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to the question is the information was not turned over. To this day,
it has not been turned over.

Mr. HANSEN. I guess I just assumed—and I don’t want to belabor
this; I want to get to Mr. Jackson here—but I assumed why they
didn’t go through the procedure, and maybe I am on a false as-
sumption, I don’t know, was because they were asking for informa-
tion that wasn’t given to them.

Mr. DicksoN. That is correct.

Mr. HANSEN. And that is the reason that they circumvented the
process, if I understand this right? Keep in mind, I don’t have a
dog in this fight. I am just trying to figure out what happened.

Mr. DicksoN. What happened was, the draft franchise fee anal-
ysis was prepared and was given over to Fort Sumter Tours. It was
obvious that a number of decisions had been made based on indus-
try statistics, such as Dun and Bradstreet numbers. But Fort Sum-
ter Tours said, can we have this information, please. The Park
Service said, no, you cannot. And so, I don’t know how you are sup-
posed to negotiate with somebody if you don’t understand the basis
on which the decision was made.

They filed a Freedom of Information Act appeal, and that was de-
nied. And for the year that this process of trying to get the data
went on, all parties agreed that access to this data was withdrawn.

Then, in April of 1993, the Park Service changed its mind and
said, “We are done. Here is your franchise fee. It is over.”

Mr. HANSEN. We have some interesting rules of discovery here,
haven’t we?

Mr. Jackson, let’s turn to you, sir.

STATEMENT OF DAVID E. JACKSON, CERTIFIED PUBLIC
ACCOUNTANT

Mr. JACKSON. Good morning, Mr. Chairman and honorable mem-
ber of the Subcommittee. First, I want to thank you for allowing
me to testify this morning.

Mr. Chairman, I am here because my firm has served as the
independent auditors of Fort Sumter Tours since 1995. They asked
me to review a franchise fee analysis, which had been prepared by
the Park Service from the information which had been extracted
from its audited financial statements. Mr. Chairman, my review re-
vealed that this analysis contains numerous mistakes that fall into
three categories of errors.

First, there are errors which violate Park Service guidelines. Sec-
ond, there are errors in the application of generally accepted ac-
counting principles. And third, there are errors resulting from a
lack of understanding as to how a small, family-owned business op-
erates.

Because of these mistakes, Fort Sumter Tours will incur over a
hundred thousands dollars a year in additional franchise fees due
to the false conclusions derived from this analysis. Mr. Chairman,
this represents a significant amount of money to Fort Sumter
Tours because it is a small, family-owned business, and during this
period of time, its gross receipts was only $1.4 million.

Basically, the Park Service went through four steps in this anal-
ysis. First, it calculated the company’s average annual concession
profit. Next, it made some financial adjustments. Third, it cal-
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culated some financial ratios. And then finally, it compared these
ratios with what it claimed are industry standards to determine if
a franchise fee increase was justified.

I have an exhibit which is captioned, “The Wrong Way: What the
Park Service Did,” which presents the conclusions derived by the
Park Service from these four steps. This is worksheet four, which
is in their analysis. Mr. Chairman, I would like to present four
mistakes of the types of errors that I found in the analysis.

The first two mistakes are violations of Park Service guidelines.
The first mistake is the Park Service included over $195,000 of
non-concession income in the calculation of concession net profits.
It is a clear violation of its guidelines.

I don’t understand why this income was included because it was
clearly identified in the analysis. This mistake represents almost
50 percent of the concession profit that the Park service claims
Fort Sumter Tours earned. This one mistake invalidates the ratio
comparisons contained in the analysis and eliminates the justifica-
tion for a fee increase. It is a very serious mistake.

The second mistake is a byproduct of the first mistake, because
including the incorrect income in the calculation of the maximum
allowable fee is to cause this to be overstated. The maximum allow-
able fee, without this income, is only 8.7 percent, not the 15.6 per-
cent that the Park Service claimed in the analysis. Because of this
mistake, the Park Service increased Fort Sumter’s franchise fee
rate to 12 percent, which is significantly greater than 8.7 percent.
And it is again a clear violation of their guidelines.

We have an exhibit which is captioned “The First Correction,”
taking out the non-concession income, which presents the conclu-
sions which would have been derived if this income had been re-
moved. Again, these are very serious mistakes.

The next mistake results from errors in the application of gen-
erally accepted accounting principles as it related to an adjustment
to capitalize a vessel that was leased by the company from a re-
lated partnership. This vessel, as Mr. Campsen indicated earlier,
was the basis for the 15-year new contract that the company was
granted in 1986. This adjustment should not have been made be-
cause it had already been properly reported and recorded in the
company’s audited financial statements. This mistake caused the
concession profit to be overstated by $70,000—another serious mis-
take which invalidates the ratio comparisons.

The final mistake that I want to present clearly demonstrates a
lack of understanding by the Park Service as to how a family busi-
ness operates. Without an investigation of the type of duties per-
formed, the Park Service reduced officer salaries by $163,000. Mr.
Chairman, it is very common, for all family members working in
a small business, to be named as officers. In fact, Fort Sumter
Tours officers perform numerous non-officer functions.

And they are compensated in line with the industry pay for the
duties performed. Again, the Park Service made no attempt to gain
an understanding of the actual duties being performed. And this
adjustment should not have been made—another serious mistake
which invalidates the ratio comparisons.

To summarize, Mr. Chairman, in my opinion, this analysis con-
tains mistakes totaling over $428,000 in the calculation of Fort
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Sumter Tours’ concession profits. These serious mistakes represent
almost one-third of the company’s total gross revenue of $1.4 mil-
lion.

If these mistakes are corrected—and we have an exhibit which
is captioned, “What the Park Service Was Supposed to Do”—the
conclusions would have been that there was no fee increase justi-
fied.

Thank you, Mr. Chairman. This concludes my prepared remarks.
And I also will be happy to answer questions of the Subcommittee.

[The prepared statement of Mr. Jackson follows:]

STATEMENT OF DAVID E. JACKSON, CPA

Because my firm has served as the outside independent auditors of Fort Sumter
Tours, Inc. (F'ST) since 1995, I was asked to review a Franchise Fee Analysis (FFA)
dated February 27, 1992, which had been prepared by the National Park Service
(NPS). To formulate a reasonable basis for my opinion, I familiarized myself with
the Concession Policy Act, Public Law 89-249 and NPS-48 as they relate to calcu-
lating franchise fees. My review revealed that this analysis contains numerous mis-
takes that fall into three categories of errors which include violations of the NPS’s
guidelines for the preparation of franchise fee analysis, improper applications of
Generally Accepted Accounting Principles (GAAP), and a lack of understanding of
how a small family business operates. If these mistakes are not corrected, it will
cost FST over $100,000 a year in additional franchise fees because of the faulty con-
clusions derived from this analysis which served as the basis for a recommended
franchise fee increase from 4.25 percent to 12 percent of gross revenue from conces-
sion operations. This represents a significant sum of money to FST because it is a
small family owned business whose average annual gross revenue from its conces-
sion operations as calculated by the NPS in this analysis was only $1.4 million a
year.

In general, to prepare this analysis, the NPS extracted financial information from
the audited financial statements of FST for the five year period 1986 through 1990.
From this information, the NPS calculated the average annual profit generated by
the company from its concession operations, made certain financial adjustments,
and then calculated three financial ratios. These three financial ratios are Return
of Gross Revenue (ROG), Return on Equity (ROE) and Return on Assets (ROA). Re-
turn is defined as the net profits after income taxes generated by the company from
its concession operations. This net income is the numerator in each of the profit-
ability measures utilized by the NPS. The denominators are gross concession rev-
enue for ROG, average equity for ROE, and average assets for ROA. After calcu-
lating the financial ratios, the NPS then compares them to some industry standards
for similar companies to determine if the operating results fall within an acceptable
range. If the ratios are acceptable, no franchise fee increase is warranted. In this
instance, because of the erroneous adjustments contained in the analysis, the NPS
decided to increase the existing franchise fee rate. In the following paragraphs, I
will present examples of the types of mistakes contained in the analysis.

Mistakes/Omissions Which Violate NPS Guidelines

This first mistake made by the NPS in this analysis was the inclusion of non-con-
cession income of $195,603 in the calculation of the profit FST was generating from
its concession operations. This income was clearly identified in the analysis as other
non-concession income. Its inclusion is an indisputable violation of its own guide-
lines. NPS-48 clearly states that financial reports should reflect only in-park oper-
ations and should not include income or expenses of other non-concession operations
or business of a concessioner’s organization. This error represents almost 50 percent
of the concession profit calculated by the NPS in the analysis. This one mistake
completely invalidates the entire ratio analysis comparisons contained in the docu-
ment because as previously stated “Return” means the net profits from concession
operations. It also eliminates the justification for a fee increase because if this error
were corrected, the financial ratios of FST would fall within the acceptable industry
standards. (See Exhibit 1 for calculations.)

NPS guidelines state that the maximum franchise fee should not be greater than
50 percent of the concessioner’s pre-tax and pre-franchise profit. The purpose of this
calculation is not to set the fee, but to establish the maximum fee NPS may impose.
NPS calculated FST’s maximum permissible fee at 15.6 percent. If the above error
(including non-concession income in this maximum fee calculation) is corrected, the
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maximum permissible franchise fee would be 8.7 percent not the 15.6 percent fee
calculated by NPS. The recommended 12 percent franchise imposed by the NPS on
the company is greater than the correct maximum allowable fee and is another vio-
lation of its guidelines. (See Exhibit 1 for calculations.)

NPS’s worksheet found on page 6 of the analysis contains numerous mistakes
which affect the conclusions which were supposed to be derived from the informa-
tion presented. In the column which presents the average amounts with a 4.25 per-
cent franchise fee, several errors can be found. First, as mentioned above, the re-
ported amounts include other income of $195,603 from non-concession sources. In
addition, the income taxes of $36,330 presented in this column is incorrect. In the
calculation of this average from the information extracted from FST’s audited finan-
cial statements, NPS failed to consider that no income taxes were included for two
out of the five years presented. In 1989, FST elected under allowable Internal Rev-
enue Codes to be taxed as an “S” corporation. Under these regulations, the taxable
income of the company is reported on the individual income tax returns of its share-
holders. A provision for income taxes should have been included for these two years
in the determination of the true net income the company earned from its concession
operations. Again, this caused the reported profit to be overstated which would have
also caused the financial ratios to be overstated. The titles for the other columns
presented are very misleading. The column descriptions contain which new fran-
chise fees are included in its presentation. However, in each instance, the heading
amounts did not agree with the actual calculated amount of the franchise fee used
in the column. For example, the actual fee rate used in the column designated as
including a 12 percent rate was actually only 10.3 percent. This misrepresents the
results contained in the worksheet and the conclusions which can be derived from
them. As discussed in more detail below, NPS failed to include the effects of a cap-
italization adjustment relating to a vessel when calculating ROE and ROA in this
worksheet. Again, this caused these profitability measures to be overstated. (See Ex-
hibit 2 for calculations.)

NPS guidelines also permit making positive adjustments which might be bene-
ficial to a concessioner. This is a recognition that a mature company is likely to have
fully depreciated assets and little debt which would make it appear more profitable
in a comparison with a relatively new business because its depreciation and interest
expense deductions would not be as large. NPS failed to make any adjustments in
the calculation of the financial ratios even though FST is a mature company with
significant fully depreciated assets and very little debt.

Mistakes in the Application of Generally Accepted Accounting Principles

Material errors were made in a capitalization adjustment by NPS relating to a
vessel which was leased to FST by a partnership in which it was a 50 percent part-
ner. This acquisition is the single largest financial transaction ever undertaken by
the company. In addition, the purchase of this boat was the basis for the NPS grant-
ing FST a new 15 year contract in 1986. This adjustment should not have been
made because this lease had already been recorded and properly reported in accord-
ance with GAAP in the audited financial statements of the company, This incorrect
adjustment caused the concession profit to be overstated by $70,000 in the analysis.
Again, the “Return” portion of the financial ratio calculations were overstated and
the underlying profitability measures were overstated because of this error.

Even if you agree with the premise that the adjustment should be made, and I
don’t because it is not in accordance with GAAP, NPS incorrectly used a cost of $1
million and debt of $600,000 in the capitalization adjustments. I also prepare the
income tax returns for the partnership which owns this vessel and it cost over $1.4
million and the debt incurred in its purchase was $1.3 million. There was no expla-
nation given in the analysis to support the use of the wrong amounts and I can
think of no basis under GAAP for the use of incorrect dollar amounts. The use of
the wrong amounts caused the concession profit to be overstated by $56,000 because
both depreciation and interest expenses would be understated. Once again, the “Re-
turn” portion of the financial ratio calculations were overstated and so were the un-
derlying profitability measures. In addition, the company was deprived of the right
to earn a return on $400,000 of its assets. To compound this mistake, when the prof-
itability ratios of ROA and ROE were calculated, the related capitalized value and
equity were ignored. Again, this caused these two profitability ratios to be over-
stated ( See Exhibit 2 for calculations)

Another mistake in the application of GAAP occurred when NPS assumed away
$347,700 of the company’s equity. The only reason given in the analysis was that
this was done “to approximate industry.” Equity and debt are the two primary
sources of capital utilized by a company. Capital is the amount invested by the own-
ers of the company and debt is a loan to the company. Neither are free because an
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owner wants a return on his investment, usually in the form of a dividend, and in-
terest must be paid on a loan. NPS guidelines recognizes that in setting franchise
fees, owners are entitled to a return on their invested capital. As previously men-
tioned, an adjustment should be made to reflect the fact that a company has low
debt because retained capital is being used to finance the operations of the business.
I can think of no place in GAAP when you can just assume away equity of a busi-
ness and that is what was done with this adjustment. By assuming away this eq-
uity, the profitability measure of ROE was overstated in the analysis.

If you agree with the premise that this adjustment was correct, and I do not, NPS
should have increased the debt of the company by the same $347,700. In addition,
an adjustment should have been made to the concession profit for the interest which
would be due on this loan. Again, by not making this adjustment, the “Return” in
the profitability measures of ROG, ROA and ROE would have been overstated and
the resulting calculations incorrect.

Lack of Understanding of How a Small Business Operates

NPS clearly demonstrated a lack of understanding of how a small family owned
business operates when officer salaries were reduced by $162,762 without any inves-
tigation of what type of duties were being performed by the officers of the company.
It is common practice for all family members who work in the business to be named
an officer of their company. Their birthright not their actual duties is the reason
for them being elected as officers. The officers of FST perform many non-officer du-
ties and are compensated in line with industry pay for these duties. The NPS made
no attempt to gain an understanding of the actual duties of the officers and this
adjustment should not have been made. Again this resulted in the concession profit
to be overstated which caused the “Return” in the profitability ratios to be over-
stated and invalidates their calculations.

Conclusion

In my opinion, this analysis contains mistakes totaling over $428,000 in the deter-
mination of FST’s concession profits. These errors represent almost one third of the
average gross revenue of $1.4 million it derived from its concession operations.
These mistakes invalidate the financial ratio comparisons contained in the analysis
and eliminates the NPS’s basis for the fee increase.

This concludes my prepared testimony. I will be happy to answer any questions
from the Subcommittee.
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Fort Sumter Tours, Inc.
Franchise Fee Worksheets 3 & 4
Exhibit 1

The purpose of Exhibit 1 is to compare the pro(itability ratios computed by NPS in the
analysis with the returns which would have been reported if the non-concession income of $195,603
had not been incorrectly included in the calculation of the profit eamed by FST from its concession
operations. The exhibit also presents the correct amounts of Equity and Assets which should have
been used in the ratio calculations of ROE & ROA. NPS had failed to include the effect of its vessel
capitalization adjustment in the totals used for these calculations.

One of the conclusions that can be derived from this comparison is that the maximum
franchise fee allowable under NPS guidlines should be 8.7%, not the 15.6% reported by NPS in the
analysis.

Another conclusion that can be derived from this exhibit is that these corrections
drastically reduce the financial returns of FST and eliminate the justification for a fee increase.
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Fort Sumter Tours. Inc.
F nchise Fee # 3 & #4 Comparnison Without Nan-Concession Incomse (NC1)
As Without
Originally NCI
Reported _  _Of $195.603

Franchise Fes Workshest 3. Reported Statistics and Adjustments
flla Adjustments To income
Officer Salares 162,742 162,742
Veassel Rent 173.812 173,812
Depreciation (55.556) {55.556)
intarast (48,600 (48,000}
Total 232,898 232,998
b Adjustment to Equity (347,700) (347,700)
lllc  Adjustment to Assets 17,924 17.924
Worksheet 4: Fes Detarmination
\ Adjusted Income
Ave % Franchise Fee 58.368 58,368 Correct
Avs Incomae Before Taxes 150.504 {45.029) Return
incoms Adjustments From W/S# 3 232,993 232,998 Calcuiations
»wial Income Sefors Taxes & FF 441,870 248,287 246.267
Lass Franchisa Fee (58.,368)
Income Before Taxes 487,899
Estimated Incoma Taxes {183.011) {102,004) (77.8628)
Adjustad Income After Taxes 268,859 144,263 110,071
New Retums (Before Franchise Fees)

Cn Gross Recaipts 18.3% 10.2% 7.8%

On Equity 41.5% 23.9% 17.6%

Cn Assets 20.8% 11.6% 3.8%
Returns Based on Net Incoms After Taxes Adj For Vessal C

On Equity 25.3% 14.1% 10.7%

On Assets 125% 8.9% 5.3%

gxhidit 1

Gross =
Equity =
Assats =

Equity =
Assets =

Maximum Fee Guideline (1/2 of income Before Taxas and Franchise Fee Divided By Gross Receipts)
T%

il. Maximum Feg Guidsiine

13.6%

8.

1. Fea Determination: Based an Comparison With Industry Retums (Statistical Quartiles)

As Originally Raponted

Gross -0.50 32 870 _y
Equity “A3.3 5.7 35.0
Assels 29 4.7 116 __pr
As Corrscted For { Of Nen-C, ' And After Taxes
S5 .50 32_ v 870
Equity -13.3 8.7 v 350
Assats 29 ___ 47_1/ 115

1,416,766
624,000
1,244,000

1.024.000
2077332
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Fort Sumter Tours, Inc.
Financial Summary-With New Fees Inserted-For Comparison With Industry Statistics
Exhibit 2

The main purpose of Exhibit 2 is to demonstrate that the profitability measures of ROE and
ROA at various franchise fee rates were incorrectly calculated by NPS in the analysis because of the
failure to consider the effects on Equity and Assets produced in the vessel capitalization adjustment.

Another purpose of Exhibit 2 is to disclose the misleading nature of the franchise fee
amounts contained in the heading of the various columns.

The main conclusion derived from Exhibit 2 is that the profitability ratios of ROE and ROA
presented in the analysis were incorrect and greatly overstated.
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oy W Hpe
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Ackust Franchies Fee % 2% e 7,00 200% 9 50% 0 2P%
AaRuparied e L] wn wan
Gront Recoiphs 1418708 L LT 1408, 106 1498, 70n 1407
Costol 3aen .1 [IE% TS 1 11134 [ 1
Geone Prom; R X TLIRAB | LIOKAR LA L0440 13000
Uivnct Saiacey 2520 #3000 23200 248200 8200 N800
Dperating Susples 402 w401 02 7202 22492 a0l
Rupairs & Mtk 0,257 0,567 0287 w05t wa LYo
Vehicle Expense .u»h 5_." X “ ° z»s.. o
21 ans 230
Crammrbdolons. -o“ :.3- n o » o °
Otbwe Dract 2. 13.07¢ 2 Jaon 014 15014
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Fort Sumter Tours, Inc.
Financial Fee Summary With New Franchise Fees Inserted
Exhibit 3

The purpose of Exhibit 3 is to present profitability measures for franchise fee rates ranging
from 4.25% to 5.5%.

The conclusion that can be derived from Exhibit 3 is that the profitability measures are
within the acceptable range even with the disputed financial adjustments made by NPS,
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Exhibit 3

Fort Sumter Tours, Inc.

Financisl Fee Summary With Naw Franchise Fees insarted

Franchise Fee %

Gioas Receipts
Cost of Suies

Wncome Belore Taxes
ncome Taxes
Nel income
Returr on Equity
Roturn on Assets
Equity =

Return on Gross Receipis

.25%
AsReporied WM

1.418,708
112,48

104420

245,200
2,402
80257

]
42210
0

3330

. 114,173
11.7%

9.3%

571,700
1,220,076

8.1%

425% 4.50% 5.00% £.50%
wih with
1,416,708 1,416,768 1,418,768 1,416,768
12348 112,48 12348 12,348
1,304,420 1,304 420 1,304,420 1,304 420
243,200 245,200 248,200 245,200
22,402 22402 22402 22,402
80,257 00,257 80,257 €0,257
] 0 0 [
42210 42210 42,210 42,210
[] [ [ 0
X 15074 L1501 15014 15,074
BRI TSN DTSR uswa
141,677 141.677 141,677 161,677
110,008 110.005 110,005 110,005
54,231 54231 54.23¢ 54201
1,507 1,507 11,507 11,507
.760 18,760 18,760 18,760
9,760 9,780 9,780 9,780
128674 28674 120674 128,674
AT483 T T drdeas 41483 474634
14.160 14,160 14,160 14.160
100,114 100,114 100,114 100,114
49,839 49,819 49,839 49.839
33369 368 33,369 33,369
197482 197402 187482 197,482
804 94 854 094
60.213 83.754 70,830 .2
61907 64,648 1732 78816
[] 0 [ 0
186,054 182513 175429 188,45
61,486 59,997 57,018 54,039
_daases | w:se_ RALTS] 114,306
12.2% 12.0% 1.6% 11.2%
6.0% 59% 57% 55%
1,024,000 1,024,000 1,024,000 1,024,000
2,017.332 2,017.3R% 2017332 2,077.332
18% 86% 84% 8%
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Fort Sumter Tours, [nc.
Financial Fee Summary With New Franchise Fees Inserted
Exhibit 4

The purpose of Exhibit 4 is to present a comparison between the financial results if the
disputed financial adjustments are included with the results which would occur if no adjustments
were made and a 12% franchise fee is employed.

The conclusion derived from Exhibit 4 is that if the disputed adjustments are eliminated, a
12% franchise fee would produce disastrous financial results for FST.
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Fort Sumter Tours, Iinc.
Financiai Fea Summary With New Franchise Fees Inserted

Franchise Fee % 12.0% 12.0%
Adjusted No Adjustments
Grass Receipts 1,416,766 1,416,766
Cast of Sales 112,346 112,346
Gross Profit 1,304,420 1,304,420
Diract Salaries 245,200 245,200
Operating Supplies 22,402 22,402
Repairs & Maint 60,257 80,257
Utilities 0 0
Vehicle Expense 42,210 42,210
Commissicns V] Q
Other Direct 15,074 188,886
Total Direct 385,143 558,955
Officers’ Salaries 141,877 304,419
Other Saiaries 110,005 110,005
Advertising 54,231 54,231
Auditing Fee 11,507 11,507
Profit Sharing 18,760 18,760
Travei 9,780 9,780
Other Admin 128,674 128,674
Total Admin 474,634 637,376
insurance 14,160 14,160
Depreciaiton 100,114 44,559
Interest 49,838 1,839
Other Fixed 33,369 33,369
Totai Fixed 197,482 93,927
Building Use Fee 894 894
Percentags Fee 170.012 170,012
Total Franchise Fee 170,906 170.806
Other Income 0 0
Income Before Taxes 76,255 (156,744)
Income Taxes 16,924 0
Net Income (Loss) 59,301 (156,744)
Return on Equity 9.5% -16.1%
Return on Assets 4.8% -12.8%
Equity = 624,000 971,700
Assets = 1,244,000 1,226,076

Retun on Gross Recesipts 4.2% -11.1%

Exhibit 4
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Mr. HANSEN. Thank you. We have copies of these charts here in
our hands. Does the Park Service have these charts?

Would you get—you can take those down, if you would, please.
But, would somebody get the Park Service these charts? I would
like to have them there. Would you get those and get those to the
Park Service? I would like a response from those.

And while we are doing that, Mr. Gibbons, we will turn to you,
sir.

Mr. GiBBONS. Thank you very much, Mr. Chairman. And I appre-
ciate the Director of the National Park Service being here today on
this issue. And I know that a lot of these decisions probably you
have been briefed on, some of which were not your decisions, and
I certainly appreciate that as well.

But I noticed in your testimony, which was obviously written by
counsel, to be very legalistic in your approach to this whole matter.
It also states throughout the whole tenure of this thing that the
Fort Sumter Tours did not go to arbitration, did not seek an alter-
native method of resolving this dispute and seek some sort of arbi-
tration, which you think is some middle ground? Is that what you
are saying to them? Or is there something else that you are imply-
ing by the fact that they didn’t go to an arbitration?

Mr. STANTON. That is a process that is outlined in the concession
contract.

Mr. GiBBONS. Well, I know what the process says. But if you go
to arbitration, what I am saying is, do you believe in your heart,
in your mind, that if they went to arbitration there would be some
middle ground between the 12 percent and the original franchise
fee that was adjusted.

I know the guy sitting next to you is probably advising you on
this, but what do you think? Is there room in there for change?

Mr. STANTON. It is difficult to speculate if there would have been
any change. In looking at what the past practices have been in
those cases that gone to arbitration, it certainly gives an oppor-
tunity for the two principal parties, that being the Park Service
and the concessionaire to mutually review the differences of opin-
ion and come out with, hopefully, a mutually accepted adjustment
in the franchise fees.

Mr. GIBBONS. Mr. Stanton, that is a wonderful answer to a yes-
or-no question, and I appreciate it. My question is, having looked
at the information that has now been presented to you and has
been presented before this Committee, do you believe that the Park
Service made a mistake and are they willing to correct it?

Mr. STANTON. I don’t believe that we made a mistake. As I men-
tioned in response to the three points that the previous speaker
made with respect to the inclusion of outside income, which was in
fact included in the initial analysis, and I commented on that in
my testimony, that error was corrected. And consequently, in the
final computation, it was not included.

With respect to the calculation of the value of the boat and also
the adjustment in the Director’s income, I would ask that our fi-
nancial analyst, Mr. Bob Hyde, comment briefly on that.

Mr. GIBBONS. Well, Mr. Stanton, let me also say that I am look-
ing at testimony, page 5, and it says that “while there was one
technical error”—what was that technical error?
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Mr. STANTON. The technical error was the inclusion of the non-
concession income in the first preliminary analysis, and that was
corrected.

Mr. GIBBONS. Now in assessing Fort Sumter Tours’ profitability,
the Park Service did include non-concession income. Is that not
true?

Mr. STANTON. In the initial or the preliminary analysis, and that
was detected and it was corrected. And in the final computation,
no non-concession related income was included in the final com-
putation.

Mr. GiBBONS. You mean no non-concession-related income was
included? You said no concession-related.

Mr. STANTON. Non-concession, non-concession.

Mr. GIBBONS. Well, does that mean that the Park Service for the
first five years of Fort Sumter Tours income profitability was over-
stated, in your calculation?

Mr. STANTON. I could not

Mr. HYpE. If I may?

Mr. HANSEN. Please identify yourself for the record, please, sir.

Mr. HYDE. My name is Robert Hyde. I am the financial analyst
who performed the analysis. There is a two-step process in
reviewing

Mr. GiBBONS. Well, let me just say, the process—the question
asked, does that say that the tour service’s income in the first five
years was overstated, according to the Park Service’s calculation—
if what the Director has already said, that there was a mistake in
the technical addition of non-concession profit in that, so the an-
swer would be?

Mr. HYDE. It was overstated in the initial part of the analysis,
but it was corrected in the latter part of the analysis where the fee
was set. Page 5 is where it was carried, and page 6 it was elimi-
nated properly.

Mr. GiBBONS. Well, then, if you don’t take it out in the begin-
ning, I mean, that would adjust the idea of whether or not, or state
the idea of whether or not an increase in the fee was even war-
ranted. Is that not true?

Mr. HYDE. There is a part where you are looking at the original
fee, and yes, it would be overstated at that point, but then

Mr. GiBBONS. And that would go to the basis of whether or not
justification of a fee increase was needed?

Mr. HYDE. At that stage, there is no franchise fee applied to the
concessionaire’s results, proper results. And the process then ap-
plies the fee at the point where the new fees, the prospective new
fees are applied. It did not include any non-concession income.

Mr. GIBBONS. Let me go over here to the CPA for the person. He
is just sitting on pins and needles waiting to answer these very
questions. And I would like to ask you, if you have a different opin-
ion of the questions I have asked, and whether or not——

Mr. JACKSON. Yes, I have a very different opinion.

Mr. GiBBONS. Would you go ahead and tell us what your opinion
is on this matter?

Mr. JACKSON. The inclusion of the $195,000 greatly overstated
the profitability, which caused these three ratios, return on gross,
return on equity, return on assets, to be greatly overstated. So then
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when they looked at the ratios they calculated, and compared them
to their industry statistics, how could they compare them properly,
they were overstated. The first part—that is the first error.

Then the second one is very critical too. The inclusion of this in-
come caused the maximum allowable fee to be overstated. I mean,
it wasn’t 15.6 percent. It was 8.7. They, because of the errors, set
a rate at 12 percent. We shouldn’t even be talking about 12 per-
cent, we should be talking at most at 8.7 percent.

Mr. GiBBONS. Excuse me. Your belief is that, by the inclusion of
the mistaken inclusion of the non-concession profit in the original
five-year contract term, caused the erroneous consideration of war-
ranting a fee increase?

Mr. JACKSON. Yes, sir. Exactly.

Mr. GiBBONS. Thank you, Mr. Chairman.

Mr. HANSEN. The gentleman from Nevada brought up some very
interesting points here I would kind of like to square in my own
mind and see if we got this right.

It seems like they did include non-concession fees. If you did, cal-
culating the maximum franchise fee, if we figured this right that
you could charge, the National Park Service guideline 48 says that
the maximum fee you can charge is 50 percent of the pre-franchise
tax and pre-tax income, if I am reading your guidelines right. Is
that right?

Mr. JACKSON. That’s correct.

Mr. HANSEN. Well, that is on chapter 24, page 18. So you used
the figure $441,871, and, Mr. Jackson, you correct me if I am
wrong on this because I could be. Well, in fact, that includes
$195,603 of non-concession income. Is that right?

Mr. JACKSON. That’s correct.

Mr. HANSEN. So, if that premise is right, we go to guideline 48,
then the fee would have been 8.7 percent. Is that right?

Mr. JACKSON. Yes, sir. That is correct.

Mr. HANSEN. Better than 12 percent.

Mr. JACKSON. The maximum allowable fee. Now that is not nec-
essarily the fee that

Mr. HANSEN. Well, I am going by their guidelines here.

Mr. JACKSON. The guideline is for the maximum allowable fee,
not necessarily what the fee should be.

Mr. HANSEN. Mr. Stanton, would you like to—am I figuring this
wrong?

I would have Mr. Hyde comment.

Mr. HYDE. You are correct, sir. The maximum is overstated in
the analysis, using the overstated figure on page 5. That is correct.

Mr. HANSEN. So that would have been—what I just said would
be a correct statement, and the fee would have been 8.7 percent,
rather than 12 percent, if all these assumptions are correct?

Mr. HYDE. That is correct. The maximum guideline as a prelimi-
nary analysis would be 8.7 percent.

Mr. HANSEN. I see. Well, that is interesting.

Mr. Stanton, I guess we could debate this thing for a long time
regarding what procedure should have been followed. Your col-
league mentioned to Mr. Inslee that they didn’t follow this proce-
dure. They claim that you didn’t give them the information. And
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so what is the use of going into arbitration. We don’t know what
the other side is going to say.

Having been part of arbitration when I used to work for a large
insurance company, you know, we didn’t go in blind. We walked in
and all three parties pretty well knew what was going on when we
walked in there. And we were kind of stuck with the results. And
you are kind of a river boat gambler when you do that, but I guess
that is one of the things you do.

Following that, if I heard the gentleman correctly, he said the
next thing they do is the Secretary would make a decision. Does
that follow arbitration? Or is that before arbitration?

Mr. STANTON. That would follow arbitration.

Mr. HANSEN. So the final arbitrator, if they choose to go that
route, would be the Secretary?

Mr. STANTON. That is correct.

Mr. HANSEN. So you start out, they can appeal—then go from ap-
peal to arbitration to the secretary?

Mr. STANTON. That is correct.

Mr. HANSEN. But in this case, and their contention is because
they didn’t have the information so they didn’t feel comfortable
doing that, they went straight to court, which was what, Federal
District Court?

Mr. STANTON. Federal District Court.

Mr. HANSEN. And, in the Federal District Court, they in effect—
you prevailed. Is that correct?

Mr. STANTON. The Federal Government prevailed. That is cor-
rect.

Mr. HANSEN. And this was then appealed?

Mr. STANTON. It was appealed.

Mr. HANSEN. And you prevailed again?

Mr. STANTON. Prevailed again.

Mr. HANSEN. On what grounds? Could you tell me?

Mr. STANTON. As I understand that the court held that the proc-
ess employed by the National Park Service was proper, and that
our calculation, that we had given adequate notice to the conces-
sionaire with respect to reconsideration of the franchise fees, and
that the Park Service had the authority to adjust the franchise fees
from 4.25 to 12 percent.

Mr. HANSEN. Mr. Stanton, as you may recall in my office, Mr.
Campsen and his son and their counsel argued that it wasn’t dis-
cussed, that the franchise fee wasn’t brought up in court, and that
the merits of the franchise fee was not as issue. Is that a correct
statement?

Mr. STANTON. That is not my understanding, Mr. Chairman.

Mr. GiBBONS. Mr. Chairman?

Mr. HANSEN. Excuse me. Who has got the floor here?

Mr. GiBBONS. I was going to ask you to yield for a second on a
question like this because it seems to me what we should have is
the court decision before us because I am under the standing, un-
derstanding, reading Director Stanton’s testimony, the only issue
that was brought before the court was whether or not the Park
Service had the right to adjust the fee, which is part of the con-
tract, and secondly, the calculation of the fee was not at issue in
that decision.
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I find nowhere in the decision does it talk about the merit or the
correctness of the calculation of the fee. So maybe we should have
the actual court decision before us.

Mr. STANTON. If you would please, Mr. Chairman?

Mr. HANSEN. Excuse me, go ahead, sir.

Mr. STANTON. I wanted to provide for the record a copy of the
court decision. And the court did address the calculation of the
franchise fee.

Mr. HANSEN. That would certainly be helpful for us as far as this
oversight hearing goes.

[The information follows:]

Mr. CoHEN. Mr. Chairman?

Mr. Campsen—oh, excuse me. I am sorry. Go ahead.

Mr. CoHEN. I just wanted to read from the Fourth Circuit opin-
ion: “FST raises what it believes are three errors in NPS’s calcula-
tion of 12 percent franchise fee in the instant case.” And then they
proceed to analyze the three errors that were raised and discussed.

And we will provide this for the record.

Mr. HANSEN. Well, thank you. We appreciate having that.

Hang on a minute.

Mr. Campsen, you testimony is always interesting. You started
this business in 19617

Mr. CAMPSEN. Yes, sir.

Mr. HANSEN. And the theory behind this is a lot of folks would
like to be ferried out to Fort Sumter to see it and, I assume, you
started buying vessels, as you pointed out, advertised your busi-
ness, people would come to wherever your vessels were tied up.
And you would then take them out.

Tell us, go through that operation a little bit, would you, just for
the benefit of the Committee? What you do, in other words.

Mr. CAMPSEN. Yes, sir. Fort Sumter National Monument was not
created until 1948, and there was no concession operations going
on at Fort Sumter. There was no concession boats taking people
out there. The Park Service wanted to start public boat transpor-
tation out to the Fort, and they sought people, interested people,
to do that.

We were one of five proposals. And we were evaluated, and we
were selected. I went to the local banks, and I borrowed sufficient
money to get the first boat in operation. And we started operating,
carrying people to the Fort on January the 1st, 1962. And we have
been doing that since. We borrowed money. I always personally
guaranteed the note.

Mr. Chairman, I don’t come from a rich family. As a very young
man, I really didn’t have any money, but I guaranteed the note,
and the banker trusted me. We have always paid back everything
we ever borrowed, and our credit standing is good. But that 1s how
we got started.

And I had some cousins who were involved in operating shrimp
boats around Charleston, very, very fine, honorable people who
knew all about boats. They helped me to get started, and none of
us made any money at all or drew any income from Fort Sumter
Tours.

It was a wing and prayer and a hope that we would be able to
build a business that made some sense economically, and we
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worked very closely with the local Park Service officials. We have
always got the highest ratings possible. We did the advertising. We
did the promotion. And visitation started increasing.

It got to the point where I could even start having a little profit
from Fort Sumter Tours. But we grew and we expanded, and we
went into doing things other than Fort Sumter, like conducting
harbor tours around Charleston Harbor. The boat did not stop at
the Fort.

Some people are really not interested in going to the Fort. And
we also expanded by using our boats for special charters, people
want to charter a boat for any number of reasons. Churches want
to charter the boats, private businesses, and so forth. We charter
those at night.

Mr. HANSEN. Mr. Campsen, if I may interrupt you, we are going
to lose this Director in a minute.

Let me just ask you, how many boats or ships do you have?
Being an old Navy man

Mr. CAMPSEN. We have three.

Mr. HANSEN. Three? How many people do they hold?

Mr. CAMPSEN. We have three. One is the Spirit of Charleston,
which has been described and talked about here. That boat was
built down in Louisiana. We had a naval architect design the boat.
That boat was—plans and specifications were approved by the local
Park Service people, as we were developing to be used to carry peo-
ple over to Fort Sumter. And at night, this boat is used to carry
people on dinner excursions.

We had a different crew come in, and the boat is transformed
from daytime operation to nighttime operation. And we do that to
make as much money as we can to pay for the boat and pay for
the people who work for us.

We have 44 people, and we have a payroll that we have to meet,
of course, meet every Friday.

Mr. HANSEN. Yes. How long does it take to get from the Harbor
to Fort Sumter?

Mr. CAMPSEN. It takes 30 minutes from our landing facility to
get out to Fort Sumter, 30 minutes.

Mr. HANSEN. And, Mr. Campsen, before we lose our time here,
I don’t know that—we are not mediators here, we are just trying
to resolve some of these things. I would like to ask the Director this
question: Have you ever considered the National Park Service
going back and recalculating. I remember many times with a new
battery of folks, not that the others haven’t done a good job, and
taking another look at it.

And on your side of the issue, Mr. Campsen, you figure if you
were given the opportunity to go to arbitration, would you do it?

Mr. CAMPSEN. Well, yes, sir, provided it was binding arbitration.
Let me say this, Mr. Chairman: We have proposed to the Park
Service that we would be willing to submit the correctness of this
franchise fee calculation to an independent accounting firm, like
Ernst and Young or someone that we don’t have any real control
over that are nationally recognized, and ask them to—tell the Serv-
ice, here is where we think this was an error based upon the guide-
lines of the Park Service in existence at the time.
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And we would be bound by that. And we would pay for that anal-
ysis. We proposed that to the Park Service, and they didn’t react
to it at all. They didn’t refuse or accept. They just acted like they
didn’t receive it.

But, yes sir, to answer your question, if we had an opportunity
to go to binding arbitration, we would agree to that.

However, please understand that our small company since 1992
has been incurring enormous expenses, enormous expenses trying
to correct the NPS’s mistakes and miscalculations. I don’t know.
There has got to be an end to this sometime, because we are going
bankrupt one or two ways. Either we are going bankrupt fighting
this 12 percent calculation, or we are going bankrupt when they
impose it and make us pay it. And so we are in between a rock
and a hard place, Mr. Chairman, if you will.

The expense of attorneys and other consultants and time and
frustration has been enormous. So, yes, sir, we want to end this.
We want to come to some arrangement whereby a proper calcula-
tion of our fee is finally obtained.

Mr. HANSEN. I appreciate that, Mr. Campsen. I am just sitting
here trying to figure out a way to resolve an issue.

Mr. CAMPSEN. I understand.

Mr. HANSEN. And it seems to me that if there was a way, and
I don’t understand all the procedures and what is in statutory law
here, I am just kind of off the top of my head. If we could—way
we could put arbitration together and we live with the results, that
is one way we have been in the past.

Another thing, of course, is that we look to the Park Service.
Maybe they will take another look at this, come up with some other
folks to do that. I have seen judges order people to do that, saying
you go in and put some new folks in there and take another look
at this thing and see if it was done right, and then come back. So,
that is another remedy that may be there.

Mr. Gibbons, maybe you would like to comment?

Mr. GiBBONS. Well, I thank the gentleman, and I know that his
leadership is appreciated on this issue because it is an important
issue, not just for the Park Service but for the future of 40-some
employees who are sitting out there worried about their income.

I mean, their income depends upon the success of this operation.
It doesn’t necessarily equate to the same payroll check that the
Federal bureaucrats get every Friday without worry about whether
or not the lights are going to come on, or somebody is going to pay
the tax and do this.

And I would just simply like to reiterate that if the calculations,
according to the accountants for the Park Service that we have
gone over are correct, and, Mr. Chairman, I think you put it very
correctly that we are looking at somewhere around $246,000—
$242,000, excuse me, $246,260 is the calculation, and that would
put it in the 8.7 percent maximum cap, compared to the 12 percent.

I would think the Park Service has to realize right away that
there is at least a conceding point right there to go to some kind
of negotiating position. And I would hope the Park Service realizes
that it is not all one way.

And some days the Park Service has to give in when they are
wrong as well. And from what I have heard, Mr. Chairman, I think
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the Park Service did have a technical error and should be willing
to work with the gentleman as well.

Mr. HANSEN. Just as the gentleman points out in just this hear-
ing we have had, the Park Service has pointed out that it should
have been 8.7 on this if we take those fees, which is substantial.

Mr. GiBBONS. Well, Mr. Chairman, that is the maximum. And
then we have to start with somewhere between where they were
originally and then the maximum cap of 8.7, not the 12 percent.

Mr. HANSEN. That is all predicated on if we accept these assump-
tions, which apparently we do in this case.

Well, I know, Mr. Stanton, you are here three-and-half minutes
overtime.

Mr. STANTON. That’s fine. Mr. Chairman, Mr. Gibbons, again, I
appreciate the opportunity. Let me make a couple of comments, if
I may.

One is with respect to Mr. Campsen’s assessment of the relation-
ship with the National Park Service. I concur wholeheartedly. It
has been an excellent partnership. The services that Mr. Campsen
and the Fort Sumter Tours, Incorporated have provided over the
years have been valuable service benefiting thousands and thou-
sands of visitors to Fort Sumter and Fort Moultrie. And it is a
value, their partnership is a value of service that they provide to
the public.

That is not the question that is before us today. So I don’t want
any comments that I make diminish the quality of services that the
concessionaire has provided. It has been satisfactory, indeed, out-
standing over the years.

Secondly, as I indicated in my testimony, is that we have asked
the district attorney—rather, the U.S. Attorney’s Office to be open,
receptive to any proposal or suggestions from the concessionaire in
hopes that we can move towards a resolution of this as soon as pos-
sible. And we are committed to working again with the U.S. Attor-
ney to resolve the suit and move to a different level of work.

Mr. HANSEN. I appreciate that, Mr. Director, and I appreciate
you being here.

We are sitting scratching our heads, like you folks, on how is this
resolved. It seems to me there are a couple of things that logical,
reasonable people could sit down and get it done, and then we
wouldn’t have to go through all this expense, time, and effort.

And that is one of the reasons you have arbitration; that is one
of the reasons we have other things that don’t get it wrong to all
you lawyers out there, but sometimes I think the only guy that
wins on this thing is counsel. No disrespect, Counselor.

Mr. DicKSON. None taken, sir.

Mr. HANSEN. But having seen a lot of money go out and having
signed a lot of those checks, I can tell you that—anyway, with that
said, we will take it under advisement as the Committee and see
if there is a legislative remedy. We would like to get this over with.
Frankly, I think, of my 10 terms on this Committee, the biggest
thorn in our flesh is always the fight with concessionaires, Park
Service, other folks. And as the Director aptly pointed out, conces-
sionaires are integral and an important part of the Park Service.

And there has been a good relationship here for years, I hate to
see this blow up. I know it is an extremely important thing to the
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folks who want to see this very interesting historical place. So if
we could do anything in our power to help this thing out, we want
to do it and bring this to a reasonable and amicable solution.

zﬁnd unless Mr. Gibbons wants to add anything to that, we
wi

Mr. DicksoON. Mr. Chairman, may [——

Mr. HANSEN. Counselor.

Mr. DicksoN. I simply wish to express the deep appreciation of
Fort Sumter Tours for this hearing. It is obvious to us, I believe
that after several trips to the courthouse and numerous statements
by the Park Service that there was never anything wrong with this
franchise fee analysis, it took this oversight hearing and your ef-
forts to get them to concede that the fee should never have gone
above 8.7 percent, not from the very beginning. And we are very,
very grateful to you for that.

Mr. HANSEN. Well, we thank you for that, and Mr. Director,
again we apologize. We have held you eight minutes over, and I
know the Vice President is over there and that is probably where
you are supposed to be, and so am 1.

But I wanted to have this hearing. And let me thank all of you
for being here, and this will conclude this oversight hearing.

[Whereupon, at 12:38 p.m., the Subcommittee was adjourned.]

[Additional material submitted for the record follows.]
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FLED

FEB 3 1994
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA ‘M A, BIRCH ~

CHARLESTON DIVISION MEQTAG '

FORT SUMTER TOURS, INC. ) CIVIL ACTION # 2:93~0918-1AJ
L)
Petitioner,’ )
)
-y }
)

BRUCE BABBITT, SECRETARY, ) ORDER

DEPARTMENT OF THE INTERIOR, )
an agency of the federal )
government, )
)
Respondent. }
}

This action is before the court upon the petition of Fort
Sumter Tours, Inc. for the interpretation of its concession
contract with the respondent., Upon agreement of the parties,
this non-jury action was presented in the format of an
appellate argument, and both parties have fully briefed the
issues. Oral arguments were presented to this court on

January 5, 1994.

EACTS

Under the Concessions Policy Act ("CPA"), 16 U.S.C. §§ 20
through 20g, thae Secretary of the Interior is responsible for
the oversight of national parks and monuments such as Fort
Sumter National Monument, and the National Park Service is
tasked with carrying out the operation of these parks and
monuments. Fort Sumter Tours, Inc. ("FST" or "concessioner")
has provided public transportation to the Fort Sumter National
Monument under contract with the National Park Service ("NPS"

or "government") for the past 32 years. As part of its
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agreement with <the NPS, the concessioner FST has made
significant capital expenditutes in order to carryﬂout its
duties of transporting tourists to Fort Sumter. These capital
expenditures included the acquisition of an additional vessel,
the "Spirit of Charleston" for which FST paid S$1.4 million,
and the construction of an additional docking facility at
Patriot's Point for $i54,000. These two particular items were
acquired when NPS decided to offer tours from Patriot's Point
in addition to thosae originating from the City Marina, FST
negotiated the current contract with NPS when this additional
route was proposed.

This current contract batween the parties was executed on
June 13, 1986 and is in effect through December 31, 2000.
This contract necessarily covers an extended time period in
order to facilitate the financing of the above noted capital
expenditures by the concessioner. The portioen of this
contract at issue is section 9(e), which provides that while
the franchise fee was set at 4.25% of FST's annual gross
receipts, at five-year intervals during the term of the
contract, the franchise fee percentage may be reconsidered.
From 13586 to 1991 that percentage was 4.25%, and the NPS
dotermineé that the fse should be increased teo 12% for the
period June 1991 to June 1996, To illustrate the significance
6f this change, FST points out that in 1992 the franchise fee
at 4.25% totalled $82,222. The fee for that same year at the

proposed rate of 12% amounts to $229,531.44.
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The concession contract provides that NPS must indicate
its intent to reconsider thé franchise fee within.'Go days
after the expiration of each five-year period in the term of
the contract. NPS sent a letter to FST indicating its
intention to *renegotiate” the franchise fee on June 20, 1991,
eight days after expiraticn of the first five-~year period.
See Administrative Record at Tab C. On March 16, 1992, NPS
informed FST of the proposed fea increase to 12%. Id. at Tab
H. FST asserted its objection to the proposed increase by
letter to NPS on March 24, 1992, JId. at Tab I. 1In a letter
dated May 15, 1992, NPS acknowledged FST's objaction, and
stated that "[t}lhe conclusion [from their analysis) is that
the fair value of the privileges granted hy the contract is,
in fact, 12 percent of the annual gross recaipts. Unless you
can substantiate your belief that the current value of these
privileges is, in fact, 4.25 percent of the gross revenues, we
cannot accept your conclusions." Id. at Tab M. On April 14,
1993, FST stated in a letter to NPS i:hai: "wa believe it is in
our mutual interest to seek a declaration of rights by the
courts on this critical issue. Such a declaration will
provide all interests with certainty of their rights and
dutias réqardinq the _renegotiation of franchise fees at thiﬁ
point and in the future." Id. at Tab S. In its letter dated
April 15, 1993, NPS cutlined the objection procedure for FST
to follow according to sectien 9(e) of the concession

contract: %[P)lease state to us in writing your objections to
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this proposed fee. Please include in your response your
preferred method of resolving’ cour dispute . . . . [}]cu can
either request the Secretary . . . to determine the
appropriate fee, or you can éequest the establishment of an
arbitration panel to recommend to the Secretary an appropriate
fee.” Administrative Record at Tab T. Instead of following
this procedure, FST chose to file a declaratory judgment
action in this court on April 21, 1993. By letter dated June
16, 1993, NPS noted that FST bypassed the advisory arbitration
process, and stated that its final decision was to increase
the fae to 12%. Jd. at Tab V.

FST's argument is essentially three-prong: First, that
NPS had no statutory authority under the CPA to adjust the
franchise fee percentage through section 9(e) of the contract.
Next, F3T argues that if NPS did have that authority under the
CPA, section 9(e) of the contract cannot be enforced becausa
it conflicts with section 9{a) of the contract. Third, FST
contends that even if the NPS had authority and section 9(e)
of the contract is valid, the government failed to justify the
increase by substantial evidenca regarding the profits earned
by FST. 1In its petition, FST seeks an order by this court
declarinq.that ﬁeither the CPA nor the contract authorize thé
NPS to Iincrease the franchise fee as proposed. In the
alternative, FST seeks a declaration that FST waived its right
to reconsider the franchise fea by failing to satisfy the

notice requirement as stated in the contract.
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NPS counters that under both the concession contract and
the CPA it has discretion ‘reevaluate the :rancl;ise. fae
percentaga every five years. Further, it contends that the
plain language of the contra.ét does not raquire a change in
the scope of the contract in order for the Secretary of the
Interior to establiah 2 new parxcentage. Additionally,. NPS
points out that if the concessionar disagrees with the
Secretary's determination of the fee, there are appellate
remedies under the Administrative Procedurs Act ("APA"), with

reversal for arbitrary and capricious acts by the Secretary.

RISCUSSION

This court has jurisdiction over this petition under the
APA by virtue of the fact that FST does not seek money damages
in its patition. S U.S.C. § 702 ("An action in a court of the
United States szesking rellief cther than money damages . . .
shall not be dismissed nor ‘relief therein be denied on the
ground that it is against the United States"). See Hamilton
Stores, Inc. v. Hodel, 925 F.2d 1272, 1278 n.12 (10th Cir.
1991). “The claim of violation of plaintiff [FST's] rights
under the statute and regulations, and the parallel contract
provisian.n, comes within federal question jurisdiction of t.ha
district court under 28 U.S.C. § 1331 for review of the
challenged agency action.® Id. at 1279 (citing Bell v, New
Jersey, 461 U.S. 773, 777-78 n.3, 103 S. Ct. 2187, 2180 n.3
{(1983}). "Thers is appropriate federal quastion jurisdiction
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under § 1331 to adjudicate the plaintiff's federal clainms hera
of violation by the defendants of the Concessions Policy Act
of 1965, 16 U.S.C. § 20 gt seg. regulations promulgated under
that Act, 36 C.F.R. §§ 51.1~51.7 (1989} ard the plaintiff‘s
claim premised on its contract with NPC (sic], a federal
agency~-~a federal guestion itself. Hamilton Stores, 925 r,.24

at 1279 (citing United States v. Allsgheny County, 322 v.s.
174, 183, 64 S. Ct. 908, 913 (1544)).

The decision of the Secretary of the Interior to increase
the franchise fee inmposad upon FST became a “final agency
action® undser section 10(c) of the APA, 5 U.S8.C. § 704, when
NPS sent a letter indicating its final decision to FST on June
16, 1993. See Fort Sumter Tours. Inc. v, Andrus, 564 F.2d
1119, 1123 (4th cir. 1977) (affirming an injunction which FST
scught against the Secretary of the Intericr for failure to
accord FST the full measure of its statutory right to renew an
earlier concession contract).

Regarding the procedural posture of this action, it was
originally filed as a declaratory judgment action, and is now
before this court as an administrative appeal of the Secretary
of the Interior's final agency action to raise the franchise
fea. The declaratory judgment action was filed on April 21;
1993, prior to the time that the decision became a final
agency action by letter dated June 16, 1593. Appeals of
agency decisions may be heard only after they become final

agency actions. 5 U.S5.C. § 704.
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Because of the procedural posture of this action, this
court must ensure that the petitioner was not depriw;:l of its
opportunity to present an alternative proposal to the analysis
which led NPS to increasa the franchise fee. It is of
paramount importance that litigants have a full and fair
opportunity to present their arguments prior to the final
agency action. In the present case, however, FST had
sufficient notica and opportunity to rebut the financial
analysis employed by NPS before the increased franchise fee
became a final agency action. FST chose to challenge the
action of NPS from the standpoint of statutory and contractual
authority. This court will thus review the authority of the
Secretary of the Interior and NPS under the CPA and the
concession contract. If such authority exists to increasae the
franchise fee, this court shall then proceed to review the
agency's decision under the “"arbitrary and capricious”
standard of review. Under such a review, this court is bound
by the Administrative Record which reflects the information
avajlable to the respondents at the time of the final agency
action.

This court must ascertain whether the Secretary's
decision constituted an abuse of the discretion which he was.
authorized under the CPA and under the corncession contract.
The review of this final agency action is to be conducted in

accordance with APA § 10(<¢):

The actions of the Secretary of the
7
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Interior and his delagatas are reviewed
in accordance with the administrative
Procedure Act, S U.S.C. § 706.
Administrative decisions must be upheld
unless ‘'arbitrary, capricious, an abuse
of discretion, or otherwise not in
accardance with law.’ 5 U.s.C. §
706(2){A}. The scope of judicial raview
under this standard is narrow, and the
Court is not permittad to substitute its
own judgment for that of the
administrative decision-maker. The
relavant inquiry is whether the agency
tfconslidared tha relevant factors and
articulated a rational connecticn between
the facts found and thae choice made.®!’

Northern Spotted owl v, Lujsn, 758 F. Supp. 621, 624 (W.D.

Wash. 1991) (case citations onitted).

1. STATUTORY AUTHORITY
"This CQQrt nust inquire whether the Secretary and his
delegates have properly discharged their duties under the
{Concessions Policy Act] and appropriate administrative
regulations." JId. The relevant intermal policy provisions in
the present case are tha Concessions Hanagameht Guidalines,
known as "NPS-48," which set forth the procedures for the NPS
to analyze the profits made by concessioners such as FST.
This analysis then serves as the basis for any adjustment of
the franchise fee at five-year intervals during the term of
the contract at igsue. The Concessions Policy Act, 16 U.S.C.
§§ 20 throﬁgh 209 ("CPA"), provides:
(b} The Secretary shall exarcise his
authority in a manner consistent with a
reascnable opportunity for the
concessioner to realize a profit on his

cperation as a whole commensurate with
8
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the capital invested and the obligations

assumed, -
’

{(d) Franchise fees, however stated, shall
be determined upon consideration of the
probable value to the concessiconer of the
privileges granted by the particular
contract or permit involved. Such value
is the opportunity for net profit in
relation to both gross receipts and
capital invested. Consideration of
revenue to the United States shall be
subordinata to the cbjectives of
protecting and preserving the areas and
of previding adequate and appropriate
services for visitors at reasonable
rates. Appropriate provisions shall be
made for reconsideration of franchise
fees at least every five years unlass the
contract is for a laesser period of time.
16 U.S.C. § 20b(b) and (d).

In its first argument FST claims that under the curxent
contract and the CPA, the NPS only has authority to impose
such an increase upon agreement of the parties or a change in
the scope of the contract privileges or cbligations. FST
contends that under 16 U.S$.C. § 20b{d) noted above, the
"probable value to the copcassioner of the privileges granted
by the particular contract or permit invelved® would only
change if there was a change in the scope of the contract.
FST states that an example of such & change would be if NPS
suddenly informed FST that it would be required to provide
boat transportation for tours to nearby Fort Moultrie in
addition to the tours to Fort Sumter. Such a change nmight
require FST to obtain an additional vessel, and make other
capital expenditures similar to the construction of the

9
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landing dock at Patriot's Peint. That change would have a
substantial impact on FST's profitability, and a rram;hise fea
adjustment would likely be appropriate. Under the present
facts, FST maintains that because it neither agreed to the 12%
fee nor had a change in the scope of its concession contract,
NPS cannot carry out this franchise fee adiustment,

This court's attention is drawn to 16 U,8.0. § 20b{d},
quoted in  the above discussion, which states that
*{elonsideration of revenue to the United States shall be
subordinate to the objectives of protacting and preserving tha
areas and of providing adequate and appropriate services for
visitors at reasonable rates.” Thus, while revenue to the
government is "subordinate to the primary objectives® of the
CPA, this provision provides authority for the Secretary of
the Interior to at least consider its own operating expenses
and revenue yregquirements when it considers the adjustmant of
franchise feas to be paid by its concessioners. This section
provides an indication that this subsection was not enacted
solely for the benefit of the concessioner. The franchise fee
may be increased or decreased, so long as the concessioners
are given a reasonable opportunity to make a profit and the
monuments' and parks are well preserved and open to the public.
FST argues that theres must be a change in the scope of the
contract before the Secretary of the Interior may raise the
tranchise fee. This argqument presumes that there is no other

basis upon which the fee may he increased. The statuts perely

10
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provides that the franchise fee may be adjusted so long as NPS
ensures that "the objectives of protecting and preseé&ing the
areas and of providing adequate and appropriate services for
visitors at reasonable rates® are not overshadowed by efforts
to increase its own revenues. If such an increase in
tranchise fee revenues is necessary to cover operating
expenses of parks and monuments, for example, the primary and
subordinate objectives of the CPA will not be in conflict.
FST contends that the main goal of the CPA was to promcte
the efficient operation of national parks and monuments by
encouraging private investment by concessioners. Further, FST
argues that allowing the NPS to drastically reduce the
profitability of the concessioner by increasing franchise fees
while a contract is in effect would directly conflict with the
goal of encouraging long-term capital financing by
concessioners. Without this stability over the life of a
concession contract, the concessioners will experience great
difficulty in obtaining loans for these capital investments.
This argument has strong policy appeal, but this court
finds that under the CPA and the concession contract, the
Secretary of the Interior has discretion to adjust the level
of the franchise fee set forth in the concession contract, sé
long as the concession;r is afforded a reascnable opportunity
to make a profit. As noted above, "[tlhe scope of judicial
review under this standard is narrow, and the Court is not

permitted to substitute its own judgment for that of the

11
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administrative decislion-maker." Horthern Spotted Qwl v,
Ludan, supra, 758 F. Supp. at’624. :

FST specifically objected to the procedure the NPS
enployed to determine the proi)er percentage of the franchise
fan. The NPS-48 guidelines rely on statistics to determine
fees based upon "average profitability" in the concession
industry. FST argues that calculation of fees in this way
viclates the CPA, and that by applying this regqulation, Nps is
illegally attempting to control FST's profitability. It is
undisputed that in order to reassess the percentage of the
franchise fee, financial analysts for the NPS made certain
adjustments to the financial records of FST to detarmine F3T's
annual profits. It appears that there were two expense items
of special concern to the analysts: the salariss paid to
officers, and the method in which FST listed its expenses for
a tour beoat "Spirit of Charleston." The government explains
that officers’' salaries are routinely subjected to a higher
level of scrutiny than other expenses, because high salary
expenses could be employed to disguise the amount of profits
made by concessioners. Additionally, the government analysts
deternined that profits could be more accurately ascertained
by a ntraiqht purchase and installment expense method rather
than the method employed by FST, which involved a lease
agreement with a limited partnership.

The government contends that FST did not propexly

preserve this issue for consideration by this court. It

12
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contends that while FST may have objected to the fae increase
when 1t was proposed by KPS# FST did not prévide an
alternative analysis for the Secretary of the Interior to
consider prier to making his final determination. Without
this alternative analysis, the government argues that the
financial analysis performed by NPS nmust be accepted by this
court as a factual matter. FST contends that it was not
required to offer an alternate analysis in order to preserve
its objection to the resulting increase in franchise fees.

In its review of this decision, this court is bound to
consider only the administrative record, which consists of the
information available toc the decisionmaker at the time of the
final agency action. According to Burlingten Truck Lines v.
United States, 371 U.S. 156, 168-6%, 83 S. Ct. 239, 246
(1962), "[t]lhe courts may not accept appellate counsel's post
hec raticnalizations for agency actiecn: . . . an agency's
discretionary order [may only)] be upheld, if at all, on the
same basis articulated in the order‘by'Cha agency itself .
« " For this reason, this court cannot consider any
alternative analyses unless they wers brought before the
decisionmaker at the time of the final agency action. This
same reasbning was applied in an earlier order in this action;
filed September 3, 1993, in which this court granted the
government's protective ordaer against discovery.

The relevant inquiry in the analysis ¢f the final agency

action is whether the agency "considered tha relevant factors

13
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and articulated a rational connection between the facts found
and the choice made." Northern Spotted Ovl v. Luian, supra,
758 F. Supp. a8t 624. Thus, in the instant case, the ingquiry
is whether the procedure outiined in NPS-48 appears to be a
rational method of determining profit levels for the purpose’
of franchise fee assessment., "The scope of judicial review
under this standard is narrew, and the Court is not permitted
to substitute its own judgment for that of the administrative
decision-maker." Id.

Under this standard of review, this court finds that the
procedure followed by the NPS under NPS-48 is nelther
arbitrary nor capricious, and that it is a rational method to
determine the actual profits made by FST. As NPS pointed ocut,
to avaluate the proper level of the franchise fee, certain
exp@nse items on the financial records of concessioners are
adjusted by financial analysts to account for potential
manipulation of the profit levels. Further, in its analysis
of the concessioner's profitabiiity, the NPS utilizes
information on profits from statistical averages within the
industry. The statistical average profit margin within the
concessions industry is not necessarily a truly accurate
reprssantétion of the annuval profits made by individuai
concessioners. Each year individual concessioners encounter
a variety of factors which may have a dramatic effact on their
annual profits. However, this court finds that such

adjustments and the use of industry averages aras a raticnal

14
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method for the government to measure profits and avoid the
injustice of according lower Tranchise fees to conceésioners
with accounting methods which disgquise profits. The propriety
of FST's accounting for exper{ses and profits is not at issue
hera. Rather, this court merely finds that the proceduraes
employed by the government analysts were rational and neither
arbitrary nor capricious. It is not irrational for the NPS to
utilize industry expense and profit averages as the basis to
assess an individual concessioner's reasonable opportunity to
make a profit. FST arques that because the NPS-48 methoed
determines the proper franchise fee percentage depending upon
the relationship of the concessicner's profit to the average
profit in the industry, this method acts as a disincentive for
concessioners to operate in a profitabie manner. However, the
requirement of the NPS is to afford concessioners a reascnable
opportunity to make a profit, while ensuring that the national
monument:s are operational and well maintaired. It is neither
irrational nor unreasonable for the NPS to review industry
data in order to determine franchise fees which "shall be
determined upon consideration of the probable value to the
concessioner of the privileges granted by the particular
contract 'or permit ipvolved." 16 U.S.C. § 20b(d). Thé
Secretary of the Interior did not abuse his discretion by
determining that a 12% franchise fee struck the proper balance
between FST's opportunity to earn a reasonable profit and the

subordinate consideration of revenue to maintain the monument.

15
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LI, THE CONCESSION CONTRACT

The second argument set foHrth by FST is that secéion g (&)
of the concession centract is unenforceable because (it
directly cenflicts with secéicn $({a), and that KPS cannot
modity the contract by raising the franchise fee without
supperting that modification with additional consideration to
FST.

According to FST, section 9(e) of the contract, which
provides for reconsideration of the franchise fee at five-year
intervals, is In direct conflict with section 9{a) (2} of the
contract, which provides that the franchise fee is 4.25% for
the 15 vear term of the contract. FST concludes that these
two sections can operate together only if this court finds
that a change in the franchise fee pust be accompanied by a
change in the rights and obligations under the wcontract.

As petiticner set forth in its Amended Brief at p. 10,
according to section 9(e) of the concession contract, "[tlhe
Secretary [shall determine] appropriate fees consistent with
. + . the probable value to the concessioner of the privileges
granted by the contract based on a reasonable opportunity for
a profit in relation to both gross receipts and gapital
invested. . . .* Further, "{tlhe written determination of thé
Secyetary as to franchise fees shall be final and conclusive
upan the parties hereto.”

As stated by then-District Judge Russa2ll, "[ilt is the

duty of Courts, not to write contracts, but to enforce them,

16
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giving their language its ’'plain, ordinary and popular
sense.'" MMMW, 278
F, Supp. 725, 727 (D.S.C.) aff'd, 398 F.2d 824 (4th cir.
1968). This court finds that NPS had contractual authority to
reconsider and adjust the franchise fee to be paid by PET. In
a plain reading of the concession contract, section 9(e) is an
adequate expression of the parties’ intent to make the
franchise fee of subsection 9(a) subject to reconsideration.

Regarding the lack of additional consideration by NPS in
support of the change in the franchise fee, the government
points to the Uniform Commercial Code provisions on sales of
goods, arguing that when a contract term is left to be
specified in the future, the resulting garn shall be in good
faith and commercially reasonable. U.C.C. §§ 2-305(2); 2-
311(1). See alse James J. White and Robert S. Summers,
Uniform Commarcial Code §§ 3-5 & 3-7 (34 ed. 1988). It does
appear that the Secretary of the Interior's discretion to
determine the franchise fee over the objection of the
concessioner is contrary to a traditional formulation of a
contract as an "exchange of risks." Ig. However, this
contract is not one for the sale of goods. Thus, while this
analogy té a sale of goods contract is persuasive, reterence§
to Article 2 of the Uniform Commercial Code are generally
inapplicable.

It appears that the parties to the present concession

contract agreed to leave the franchise fee open to

17
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raconsideration in order to allow esithex party to escape from
what it Zfelt to ba an unréasonable franchise n;. The
concession contract in the instant case clearly states that
NPS must afford the conc-ssi&ner a reasonable opportunity to
make a profit, and that the franchise fee is to be bascci upon
the probabla value of the concession to FST. It further
appears to this court that the RPS~-48 procedurss employed by
the Sacretary of the Intarier in adjusting the franchise fae
were neither arbitrary nor capricicus, and were performed in
accordance with tha contract section 9(e). The contract does
not provide a guaranteed ninimum profit for the concessioner,
nor does it set a2 limit on maximum profits from the
concession. $o long as NPS does not apply an arbitrary or
capricious analysis when it determines that the concessioner
has a reasonable opportunity to make a profit, NBS has upheld
its part of the agreament. The contract contains ne
discusgion of additional consideration Oor changing the
franchise fee only upon & change in the scopa of dutlies of
either party.

Plaintiffs point to City of Spaxtanburg v, Spartan Villa,
253 S5.E.2¢ 501 (S.C. 1978) for the proposition that the
gcvernmex:xt cannot inc;-uue fees unilaterally after those feaé
vere set in cont:act,‘unless the obligation for additional
fees was supported by some new consideraticn, This case is
distinguishable from the case at bar, however, because in
spartan Villa, the city agreed in contract to a set fem that

18
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must be paid for water service; the city subsequently enacted
an ordinance which raised thig fee. There was no pro&ision in
the contract for a periodic review or adjustment of the fee as
there is in the present case.‘ As the court stated, "[t)here
was no reservation that the ([sewar] tap was temporary or that
the fee was only partial payment." Id. at 502. Spartan
villas later received a letter from the city indicating that
the permission to use the sewer service was only temporary.
The court found that the parties had agreed prior to that
letter that the permission was not temporary, and that the
city must furnish sewer service for the original amount paid
by Spartan Villas.

It is beyond dispute that "past coasideration is no
consideration." Richard A. Lord, 4 Williston on Contracts &
8:9 iat 207-09 (4th ed. 1992). The original contract in
Spartan Villa did not express an intention or expectation that
the fee would be subject to modification within the term of
the contract. For that reason, a unilaterzl increase in fees
without a prior agreement as to fea reconsideration was
improper in that case. In the present case, howaver, the
unambiguous language of the contract sets forth procedures for
periodic' reconsideration and possible adjustment of thé

franchise fee.

III. NOTICE
NPS sent a letter to FST on June 20, 1991, eight days

ie
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aftar the end of the first five-year period of the contract,
which advised that NPS was censidering a “renaqotia'{:icn" of
the franchise fee. See Administrative Racord at Tab ¢,
Later, on March 16, 19%2, x'ps sant another letter %o FST
indicating that thair analysis resulted in a proposed
tranchise fee of 12%. Id. at Tab H. This court finds that
the letter of June 20, 1931 was sufficlent to put FST on
notice of the action by WPS, and that FST was thereby afforded
adequate time te respond and otherwise defend against the

proposed reconsideration of the franchise fea.

CONCLUSTON

Fort Sumter Tours, Inc., entersd into the prasent
concession contract with the understanding that while its
concession actlvity is to be strictly regulated by the
National Park Service, they would nonetheless be given a
reasonable opportunity to- meke a profit on concession
activity. The contract clearly states that at five-year
intervala during the term of the cantract, the azount of the
franchise fee is subiect to reconsideration. So long as NPS
continues to provids a reasonable cpportunity for FST to earn
a protit,. thers is su;ficient consideration to allow NPS tc;
reconsider the amount of the franchise fee. The proceduras
that NPS followed in this raconsideration were neither
arbitrary ner capricious, and the resulting franchise fes is

not so excesgive as ta preclude a reasonable opportunity for
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FST to earn a profit from its concession. For the foregoing

reasons, it is

ORDERED, that the petition filed on November 15, 1993, in
which Fort Sumter Tours, Inc. seeks an interpretation of this
concession contract that would disallew the National Park
Service's increase of the franchise fee to 12%, ke, and it is
hereby, denied, The Sacretary of the Interiér's final agency

action which increased the franchise fee is hereby affirmed.

IT IS SO ORDERED. f - ;
fkirt @M =

Fdlcon B. Hawking,
United States District Judge

Charleston, S.C.

Februdry 3. 1//, 1994
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
FORT SUMTER TOURS, INC. )
}
Flaimist, }
} -
v. } Civil Action No. §7-203-LFO
) .
BRUCE BABBITT, Secrewary of the Interior, ) ,
el ) FILED
Defendants. ) AUG 31 1898
) Cinrk, U.S. District Court
Distriet of Calumbin
MEMORANIAM

‘

Since 1962, plaint ¥ has provided passenger service to the Fort Sumter National
Monument, focated on an island off the coast of Charleston, South Caseling, under a geries of
concession contracts with the Nationa] Park Service.! The contract now in effect (the
“Contract™) was executed in June 1936 and is sef to expire on December 31, 2000, That Contract
reguites plaintiff to pay a given percentage of its annual grass receipts to the Secretary of the
Interior (“Secretary™) us 2 “franchise foe.”

Citing a provirion of :he Contract that perusits periodiz reconsideration of tha franchise
fee, the Park Service nptifid plaintiff In 1991 that it intended 10 raise the franchiss fes ffom
4.25% to 12% of plaintifi’s annval gross receipts. In response, plaintiff flled & igws::ﬁ inthe
United States Districe Coust for the District of South Caroling seeking s declasstion that the Park
Servies lacked wuthority unilaterally 10 increase the franchise fre. The district court ruled that the
Park Service has authority to indrease the funchise fte, and rejected plaintiff’s challengs 1o the

! Concessiens contracts ars governed by the National Park System Concessions
Policy Act (“CPA™, 16 U.5.C. §§ 20-20y, which authorizes the Secretary of the Interior to
contract with privats companies to provide services 10 visitors to the National Park System,
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detarmination of the 12% fee. The United States Court of Appeals for the Fourth Circuit
affirmed the district court’s ruling in 1995, and the United States Supreme Court deniad
plaintiffs petition for 2 writ of certicrar in 1956, During its protracted legal challenge to the fee
increase, plaintiff continued to pay the 4.25% franchise fee to the Park Service,

In early 1956, undeterred by its defeeat, plaintiff submitted to the Park Service a report that
purported 1o show flaws in the Park Service’s 1991 calculation of the 12% franchise fes. The
Park Service did not reduce the fee, but rather notified plaintiff on Januaf 21, 1997 that the
Contract would be terminated on February 23, 1597 unless plaintiff paid more than $1 million in
back fees, penalties, and interest.?

On February 11, 1997, plaintiff filed a complaint with this Court challenging the Park
Service's refusal in 1996 to reduce the 12% franchise fee. PlaintifY subsequently moved for a
preliminary injunction to restrain the I;ark Service from terminating the Contract, and the Park
Service moved to dismiss the complaint. A hearing on plaintiff’s mation for a preliminary
injunction was held March 18, 1997. By consent of the parties, the matter was referred to
mediation shortly thereafier, but that effort was ultimately unsuccessful.

An Order of November 4, 1997 d'enied plaintifi™s motion for a preliniinary injunction as
both premature and moot, based on oral sepresentations of the parties that no notice of contract
termination was currently pending. The Order granted defendants’ motion to dxsrmss with
respect to Counts Six, Seven, Eight, Ten, Eleven, and Twelve of the Complaint, and advised the

parties that with raspect 10 the remaining counts (One, Two, Three, Four, Five, and Nize),

: After Plaintiff filed this l]awsuit, the Park Service agresd to extend the termination
date of the contract from February 23, 1997 to March 31, 1997.

2
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defendants’ motion t¢ dismiss would be treated as & motion for summary judgment. Pursuantto
Rule 12(b), both partics wers given an opportunity to present any further material “made
pentinent to such @ motion by Rule 56, plaintff filed z brief in opposition on November 14,
1997, and defendant replied on November 25, 1997, Argument on the summary judgment
motion was heard on December 2, 1997,

For reasons set forth below, summary judgment must be granted to defendants on all
remaining counts.

L

. A.

Analysis of plaintiff’s complaint requires a review of the lengthy dispute that underlies it.
Under the original Contract, plaintiff was required 1o pay a franchise fee to the Secretary in the
amount of 4.25% of its annual gross receipts. The Contract permits “reconsideration” of
plaintiff's franchise fee at five-year intervals. Section 9(e) of the Contract provides:

Within sixty (60) days efter the end of each 5-year period of this contract
or a5 otherwise specified, ut the instance of either party hereto, the amount and
character of the franchise l'ees pruwded for in this section may be reconsidered.
within 60 days after the end of the

applicable contract year but cannot be male before the ead of such year, Inthe

event that the Secretary and the Concessioner cannot agree upon an adjustment of’

the franchise fees within 120 dayy from the date of the request for repegotiation as

made by either party, the position of the Conesssioner mnst be reduced to writing

within 30 days therefrom and submitted to the Secretary for a determination of

appropriate fees . . . . If desired by the Concessioner, an advisory arbitration pane!

will be :sublished ... for the purpose of recommending to the Secratary

appropriate franchise fees. ., . The written detenmination of the Secretary as to

franchise fees shall be final and conclusive upon the parties hereto.

Contract, § 9(e) (emphasis added),
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After the first five-year period of the Contract had expired, the Park Service rotified
plaintiff in writing that it was ra;:onsidering the franchise fes for the secord five-ysar pericd
(*1991 Period™). Piirsuant to an agency guideline known as “Park Service-43,™ the Park Servics
began its reconsideration of plaintiff's franchise fee for the 1991 Pericd by considering financial
reports submitted by plaintiff for 1986 through 1990, Plaintiff submxrted information conceming
its jease of 2 boat called the “Spirit of Charleston.” Finding that the Jeass was “not an arm’s
length transaction and bas resulted in lower camings than would have ocsurred under an outright
purchase of the oat,” the Park Service decided to treat the transaction as a sale rather than a
lease. Also, finding that plaintifl®s corporate officers wers overpaid relative to benchmarks for

3 Park Service-43 establishes s formula for calculating concessioner franchise fees:

[t}he appropriate franchise fe for concessioners shall be determined by
first comparing the concessioner's profitability against the profitability of
similar industries, The concessioner’s reported statistics may be adjusted
to reflect the value realized by the concessioner. Any known future
changes in the financial condition of the operation should be taken into
account.

In order to protect the investments and efforts of the parties involved, a
minimum and maximum fee shall be determined thu: establishing fee
limits. A fee wiil be determined within these limits that produces &
reasonable level of profitability consistent with the risk undertaken by the
concessioner. ;
As » final test, the impact of this fee should be reviewed 10 ensure that it is
not at = level which will interfere with the concessioner's reascnable
opportunity for s profit. Additionally, it should not interfere with the
concessioner’s abillty to charge comparable rates or impact on Park
Service objectives of preserving and protecting park resources.

The final fez determination is based on this comparison of the
concessioner's returns with similar outside retumns,

4
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the water transporiation industry, as reflected in 8 1990 report published by Robert Morris
Associates (the “Morris Repert™), the Park Service adjusted their salarizs to match the industry
median. '

Using this adjusted financial information, the Pazk Service arrived at a minimurs and
meximurs franchise fee, as required by Pack Szrvice-43, and cxlculeted a tentative franchise fee
of 12%. The Park Service then considersd the Dun & Bradstreet (“D & B”) Industry Norms for
the water transportation industry, and concluded that plaintiff could afford to pay the 12% fee
and still earn a profit above the median returns for the industry. On March 186, 1952, the Park
Service informed plaintiff that it had determined the sppropriate franchise fee to be 12%, and that

such fee would be effective dating back 1 June 13, 1991, the beginning of the 1591 Period.!

B.

Plaintiff objected in writing to the 12% fee on March 24, 1992. On April 14, 1993,
plaintiff informed the Park Service that it did not want to negotiate the issue of the fe¢ increase,
but that it wanted a cowrt to declare the rights of the parties. Plaintiff wrote the Park Service that
“[sJuch a declaration will provide all interests with certainty of their rights ar.d duties regarding

the renegotiation of the franchise fess at this point and in the future.”

* Section 9(e) of the Contract provides that:

The written determination of the Secretary as ts franchisc fees skall
be final and conclusive upon the parties hereto. Any new fees
established will be retroactive to the commencement of the
applicable period for which notice of reconsideration is given and
be effective for the remaining term of the contract unless
subsequent negotiations establish yet a different franchise rats.

5
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The next day, the Park Service reminded plaintiff of the Contract's provision for
arbitration in the event the parties are unable to agres on a franchise fes. Plaintiff chose 1o forego
abitraticn and filed a declaratory judgment action in the South Carclina district court on April
21, 1953, On June 16, 1553, e Park Service wrctz 1o plaintiff and explained that in light of
pleintifi”s choice not to arbitrate, it had made a final agency decision to increase the franchise fes
10 12%. This final agency decision transfonmed the character of the pending district court
litigation from a'de;:laratcxy judgment action to “an administrative appeal of the Set;etary of the
Interior’s final agency action to raisz the franchise fee.” Fort Sumter Tours, Inc, v, Babbitt, No.
93.918; Mem. Or. at 6 (D.S.C. Feb. 3, 1994) (“Fort Sumter Tours 1I").

The district court first evaluated whether the Park Servics had the authority to increase
the franchise fee. It concluded that “under the CPA and the concession contract, the Secretary of
the Interior has discretion 0 adjust the level of the franchise fee set forth in the concession
contract, so long as the concessioner is afforded a reasonable opportunity to make a profit.” Fort
Sumter Tours [ ar 1], The court then analyzed the procedure by which the Park Service
calculated the 12% franchise fes.® It found that the Park Service's caleulation under Park
Service-48 was neither arbitrary nor capricious, and that the procedures set forth in Park Service-
43 were rational. Id. at 14. Concluding that the 129% franchise fes was “not 50 excessive as to

preclude a reasonable opportunity for {plaintiff] to earn a profit from its concession,” t}xe distriet

§ Noting that plaintiff had rot objectsd to the Park Service's calculation of the
franchise fee before the Park Service, the court declined 1o consider any alternative analyses that
plaintiff had not raised before the Park Service. Eort Sumter Tours T at 13 (citing Burlington
Truck Lines v. United States, 371 U.S. 156, 162-69 (1962) (“The courts may not accept appellate
counsel’s post hoc rationalizations for agency astion; . . . an agency's discretionary order [may
only] be upheid, if at all, on the same basis articulated in the order by the agency itself. .. .").

é
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court affirmed the Secrstary’s “final agency action which increased the franchise fee.” Id, at 21.
The district court denjed plaintif’s subsequent moticn for reconsideration.

On appeal 1o the United States Court of Appeals for the Fourth Circuit, plaintiff ranewed
its statutory and contractual challenge to the increased franchise fes. Conducting a de nove
review, the court of appeals affirmed the district court’s conclusion that the Park Service bad the
statutory and contractual authority 1o increase the franchise fee. Fort Sumter Tours, Inc. v,
Babbitt, 66 F.3d 1324, 1325-1333 (4th Cir. 1995) (“Fort Surnter Tours [I"). The Fourth Ciseuit
also considered plaintiff's challenge to the calculation of the fze. Fort Sumter Tours I at 1333-
35. Applying the Administrative Procedure Act's “arbitrary and capricions” standard of review,
5 U.S.C. § 706, the court concluded that the Park Service's treatment of the “Spirit of
Charleston™ ransaction was “clearly supperted by the facts in the record, and was not arbitrary or
capricious.” ]d, at 1335,

The court then evaluated the Park Service's use of the Morris Report and the D& B
Industry Norms as industry standards. Finding the Park Service's use of industry expense and
profit averages 10 be “entirely appropriate,” the court of appeals concluded that plaintiff had net
met its buroen of establishing that the reports themselves were inaccurate, or that the industries
analyzed in those reports were not comparable 1o plaintiff*s industry. d, at 1336-37.
Concluding that plaintiff had produced no evidence of arbitrary or capricious actions .'on the part
of the Parx Service, the Fourth Circuit affirmed the district court irs all respects. Id, at 1337, The
Fourth Circuit subsequently rejected plaintiff's pétition for rehearing and suggestion for
rehearing in banc, and the Supreme Court rejected plaintiff"s petition for a writ of certiorarl. For

Sumter Tours, Inc. v, Babkitt, 517 U.5. 1220 (1996).
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C.

In March 1996 ~— approximataly two and cne half months befors the Supreme Cow
denjed plaintiff's éﬁoraﬁ petition — plaintiff's president, George Campsen, Jr., approacked
Rebert Yearout, Concessions Program Manager of the Park Seryice, at z meeting of the Nationa!
Park Hospitality Asscciation in Washington, D.C. Camspsen broached the issue of the pending
fitigation with Yearout, who had teen in charge of the Park Service's interna! administration of
the case. Stating that he considered the Fourth Circuit’s decision to be erronecus, Campsen
asked Yearout if the Park Service would be willing to engage in & discussion about the case.

"The parties dispute what happened next. Yearout contends that he informed Campsen
that, because the matter was still pending, the Park Service eould not take any action without the
approval of the United States Depantment of Justice. Decl. of Robert Yearoutat § 6. Campsen
states that Yearout simply told him that he would be happy to look at any information Campsen
wished to present. Decl. of George Campsen, Jr. at §5. In any event, shorntly after the meeting
Campsen wrote Yearout that I am encouraged and appreciate your willingness to explore the
opportunity for some ‘common ground® resolution.™ Attached to the March 15, 1996 letter was a
docurnent titled “Critique of the National Park Service's Franchise Fee Analysis Regarding Fort
Sumter Tours, Inc., 2 National Park Service Concessioner” (“Critique’™), which Campsen
indicated would demenstrate the “fatally flawed"™ analysis that led to the Park Service’?s
caleulation of the 12% franchiss fee in 1993, Sez Defs.’ Ex. 5.

With the approval of the Justice Department, on May 10, 1956 plaintifi*s representatives
met with a group of Park Sarvice officials, which included Yearout, agency counsel for the Park

Service, and g Park Service financial analyst. Again, the parties dispute what happened at that

8
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mesting. According to defendants, agency counsel made it clear that the Park Sarvice was
acsepting information from plaintiff for a single limitad purpose: to determine whether it should
recommend that thé Department of Justice szttle the pending litigation, S3s Yearout Decl. at f§
8-12; Deel. of Lazs A. Haaslin at 7§ 3-7; Decl. of Rotert IG. Hyde at 9§ 3-6. Further, sccording ©o
defendants, plaintiff's representatives acknowledged thar the Critique would be considered for
that purpose alone. Id, In support of their position, defendants offer 2 May 15, 1996 letter from
agency counsel to Campsen stating:

‘The Service wil] consider, in consuitation with appropriate officials of the
Depanment of Justice, the information you provided at the mesting,

Because of the continuing litigation betwesn Fort Sumier Tours and the National Park
Service, any further correspondance on this tanter will come from John Douglas,
Assistant United States Attorney. As ] am sure you appreciate, the National Park Service,
because of the litigation, is not in a position to directly respond 1o the concerns you have
raised.

Letter from Hanslin ro Campsen, Jr. of 5/15/96, PL.’s Ex. C.

Plaintiff denies that agency counsel ever explained that the Park Service was considering
the Critique for the limited purpose of deciding whether to recommend that the Justice
Department pursue settlement negotistions. Plaintiff's representatives add that they would have
objected to this explanation if it had been made. Resp. Decl. of George Campsen, Jr. at 7§ 13-17,

The Supreme Court denied plaintiff"s certiorari petition on May 28, 1996. OniJuly 1,
1996, shortly aftes expiration of the period in which plaintiff could petition the Suprcri:e Count
for @ rehearing of the denial, 523 Decl. of John H, Douglas at 5, Assistant U.S. Attorney John
Douglas sent a letter to plaintiff’s counsa! stating:

As you no doubt know, the responsidle officials at the Park Service have recently
engaged in a therough review of the franchise fees that were at issue in the above
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litigation, at the instigation of your client, with a view toward potential sattlement.
This review was undertaken with the full agresment and cooperation of the Justice
Department. After due consideration of both the merits of your client's
contentions and the procedural posture of the case, we have concluded that
settlement would not be in the interests of the United States. [ would emphasize
that this decision was basad both upon the review of the apparent fairness of the
franchise fees imposed and the fact that the Supreme Court has denied the writ of
certiorari which you had sought.

Letter from Douglas to Infinger of 7/1/96, Defs.” Ex. 16.

Meagwhile, June 13, 1996 marked the end of the 191 Peried of the Contract. On June
14, plaintiff wrote to John Tucker, Superintzndent of the Fort Sumter National Monument, and
requested, pursuant to section 9(e} of the Contract, reconsideration of the franchise fee for the
third and final five-year period of the Contzact (the “1996 Period™). The Superintendent
responded that:

{W]e would be pleased to meet with you to discuss your proposal in relation to the

probable value of the contract. We would propose a meeting in late September at

which our respective positions would be discussed.

1 will get back 10 you in a few weeks to discuss a meeting cate.

Letter from Tucker to Campsen, Jr. of 8/1/96, Pl.’s Ex. D. No further correspondence concerning
the 1996 Perind oc;cumd. :nc} 110 meeting was held,

With respect to the 1991 Period, however, the Park Service presented a debt compromise
proposal 1o plaintiff in December 1996. In the “interest of prompt resolution,” the Park Servics
offered 1o waive approximately $150,000 in penalties and interest and allow plai;xtiﬁ' three years
to satisfy the aryearage payment of approximately $340,000. The Park Service informed plaintiff

that if it did not agyee to those terms, the Justice Department would injtiate collection

10
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procesdings against it, and the Contract would be terminated. Sez Letter Som Campsen, Ir. tc
Yearout of 12/31/96, Defs.’ Ex. 17, at 1.2,

In response; élaintiff stated that “we again wge the Service 1o setasids the 12% fee
caleuiation in the Franchiss Fee Analysis dated Febroary 27, 1992,” adding that “[wle continue
to believe this is justified upon the new evidentiary material we furnished in the recent

_reconsideration progess.” 14, at 2. Stressing its own financial inability 1o make the requested
arrearage payments, plaintiff made a “counter-cffer” to the Park Service under which it would
pay arrearage fiees based on a rate of 5% of gross receipts retroactive to June 14, 1991 and 2 6%
franchise fes from January 1, 1997 until the Contract expires on Decamber 31, 2000. I, at 2-3,

On January 21, 1997 the Park Service tejected plaintifi’s offer and demanded payment of
£1,034,088.45 in franchiss fees, penalties, and interest, The Park Service stated that it would
terminate the Contract if such payments were not made by February 28, 1997, Letter from
Galvin to Campsen, Jr. of 1/21/97, Defs.” Ex. 18. On February 11, 1397, plaintiff filed this
Jawsuit, seeking to enjoin the Park Service from terminating the Contract and to obtain various
forms of declaratory relief. The complaint alleges vislations of the Administrative Procadure Act
and breaches of contract.

In response to plaintiff®s June 14, 1596 request for reconsideration of the 1996 Pericd fee,
on March 31, 1997 the Park Service advised plaintiff that the period for reconsideration bad
expired on November 11, 1596. Letter from Galvin to Campsen, Jr. of 3/31/97, PL’s Opp. to
Mot for Summ. J. Ex. A. at 1. Referring to Section 9(2) of the Contract, the Park Service stated:

As we did not come to agresment upon an adjustment of the franchise fee by

October 12, 1996, 120 days after June 14, 1996, you had 30 days from that date,
to November 11, 1996, to reducs your position to writing and to submit it to the

11
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Secretary for a determination of an appropriate fec for the period commencing
Juze 14, 1996, Thais you did not do. Likeswise, you did not request that adviscry
arbitraticn be initiated in conrection with your request for reconsideration of the
contract’s 12% franchise fee.

In these circumstances, the reconsideration of the contract's 12% fanchise fee for
the period from June 14, 1996, concluded as of Novemter 11, 1996, without an
edjustment to the contract's 12% franchise fee which remains in effect.

I

Counts One, Two, Three, Four, Five, and Nine of the ccmplﬁnt are breught under the
Admin:isuative Procedure Act, 5 U.S.C. § 701 gf seq. (“APA™). Plaintiff does not directly
challenge the Park Service's original 1993 decision to increase the franchise fee, a challenge that
was adjudicated by the United States District Court in South Carolina and affirmed by the Fourth
Circuit. Rather, plaintiff’s present APA claims are based on (1) the Park Service’s
“reconsideration™ of the fee for the 199! Period during May and June 1996, and (2) the
subsequent refusal of the Park Service to reduce the fee for the 1996 Period. Plaintiff argues that
these “agency actions” violated the APA because they were arbitrary and capricious and an abuse

of agency dis :retion.

A,
Counts One through Five of the complaint are based on the Park Service's alleged
reconsideration, in the summer of 1996, of the franchise fee for the 1591 Period, and its

subsequent refusal — communicated by the July 1, 1996 letter from AUSA Douglas — to reduce

12
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the fez.* Defendants dispute that a reconsideration took place, and argue that the Douglas letter
merely communicated the decision of the United Stazes not 1o settle plaintiff's lawsuit.

An agency"s}eﬁxsaf to reconsider 2 previous determination is subject to oxly lmited
judisial review. ICC v, Brotherhood of Lecomntive Englrs, 432 U.S. 270, 27530 (1987); see
also S U.S.C. § 701(s)2). Bowever,

{i]f for any reason the agency reopens & matter and, after yeconsideration, issues & new

and final order, that order is reviewable on jts merits, even though the agency merely

reaffirms its origine! decision.
Sendrs Corp. ¥ Magaw, 111 F.3d 162, 167 (D.C. Cir. 1597) (eitations omitted). If the Park
Service did not reopen the issue of the 12% franchise fee for reconsideration in 1996, and then
reaffirm its pravious decision, there is no final agency action for this Court 10 review under the
APA, Sge 511.8.C. § 702. The Park Service acknowledges that it reviewed the Critique
submitted by plaintiff, but claims it considerad the information for the limited purpose of
evaluating whether 1o recommend that the Justice Department pursue settiement of the then-
pr;nding livgation. While disputing the nanure of the May 10, 1596 meeting, plaintiff does not
contest defendants’ assertion that the Department of Justice has sole authority to settle lawsuits
on behalf of the United Stares, and that such settlement decisions sre not reviewable under the
AFA. Thus, the viability of plaintiff’s claims depend on whether the events that transpired

between the May 10, 1996 mesting and the July 1, 1996 Douglas Jetter constituted s

¢ Count One conceras “use of invalid statistical data without adjustments for
faults™; Count Two concerns “invalid and unsupported adjustments to [Fort Sumter Tours]
financial data”; Count Three concerns “failure to allow opportunity to zarg a profit
commensurate with risks and capital invested™; Count Four concerns “setting franchise fae based
on impermissible objective of maximizing revenue to the government™ and Count Five concerns
;;:xsc{ of in]valid [Park Service-48] without prior publication for notice and comment required by
e [APA)."

13
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recensideration and subsequent reaffirmaticn of the Park Service's 1593 decision to raise the

franchise fes 10 12%.

While the parties present different versions of those events, their factual disputes are not
matesial to the resolution of defandants’ motion for swnmary judgment. In Sendra Corp,, our
Court of Appeals held that it is the 83ency’s characterization that determines whether a
previously decided matter has been “recpened™

That the agency discusses the merits at length when it denjes 2 request for

reconsideration does not necessarily mean the agency has reopened the

proceedings. For formal agency adjudications, an sgency order stating only that it

is denying reconsideration is conclusive, so long as the ageney has not altered its

.original decision. Courts will not, in other words, look behind the agency’s

formal disposition of the reconsideration request to see whether the sgency “in

fact™ reopened its original decision (and thus rendered s new final order). There is

3 corollary to this rule. Only “when the agency has clearly stated or otherwise

demonstrated,” that it bas reopened the proceeding will the resulting agency

decision be considered a new final order subject to judicial review under the usual

standards. These principles of sdministrative law have no less force in informal

adjudications. . . . Thus, unless the agency cleasly states or indicates that it has
reopened the marter, its refusal of a request for reconsideration will be treated as
simply that.

Sendra Corp,, 111 F.3d at 167 (citations omitted).

The July 1, 1996 letter from AUSA Douglas letter states that “the responsible officials at
the Park Service have recently engaged in 2 thorough review of the franchise fees that were at
issue in the above litigation . . . with 2 view toward potentig] settlement.™ Defs.” Ex. 16
(emphasis added). The Douglas letter continues that “[a)fier due consideration ofboth the merits
of [plaintiff®s] contentions and the procedural posture of the case, we have concluded that
setlement would not be in the interests of the United States,” Id, (emphasis added). An earlier

letter from counsel for the Park Service, written just one week after the May 10 mesting, states

14



122

the Service's intention 1o “consider, ith 2z
of Justice, the information you provided at the meeting™; it firther states that “the Nationa] Park
Service, because of the litigation, is et in 2 posjtion to dirsetly raspeed 10 the sonseme voy have
raised.” Letter from Hanslin to Campsen, Jr. of 5/15/98, PL’s Ex. C at 1 (emphasis sdded). Both
of these lenters - the Doug!as letter explicitly, the Hanslin letter irplicitly — indjcate that the
Park Service accepted and reviewed plaintifT's Critique for purposes of discussing 2 possible
settjement of plaintiff’s lawsuit, rather than reopening the 1993 decision that rised the franchise
fee t0 12%.

(As discussed above, plaintiff contests the recollections of defendants’ representatives that
agency counse! clearly indicated that the May 10 meeting was for purposes of settlement review
only. However, plaintiff's evidence at best suggests that the purpose of the May 10, 1996
meeting was ambiguous. Nowhere, either in the declarations of its officials or the
correspondence berween plaintiff and the Park Service, has ylaintiﬂ'pci:ﬁcd 1o a “clear”
statement or demonstration, as required by Sendra Corp,, that the Park Service reopened and
reconsidered its decision concerning the 12% franchise fee. Plaintiff has submitted evidence that
it helieved that the Park Service was reconsidering the 199% franchise fee. But Plaintiff's
impression that the Park Service was considering that information for one purpose does not
effectively challenge the Park Service's claims that it considered the information for a:fnozher
purpose.

Thus, under Sendra Corp,, the Park Service's 1996 actions with respect to the 12%
franchise fee for the 1991 Period were not of the “final agency™ variety that would make them

reviewable by this Court under the APA.  Plaintiff contends that the Court cannot reach this

15



123

conclusion without reviewing “the administrative record.™ But plaintiff has not eswblished what
documnents, beyond those already offered by defendants in their moticn 1o dismiss, weuld
comprise the “administrative record” of what was — viewed in the terms most favorable to
plaintiff — an informal agency adjudication. Ses Szndrs Cors,, 111 F3dat 167, The
correspondence from the Park Service and the Department of Justics to the plaintiff is sufficient
to establish that the agency did ot clearly reopen its 1993 ecision on the Franchise fee.
Accordingly, s@m judgment is granted to defendants on Counts One ‘hrough Five of the
complaint.
) B.
i Count Nine of the complaint raises a different claim: that the Park Service violated the
APA by failing to reconsider and reduce the franchise fee for the 1556 Period. In contrast 1o the
informal manuer in which plaintiff attempted to achieve reconsideration of the fee for the 1991
Period, on June 14, 1996 plaiatiff wrote the Superintendent of the Fort Sumter National '
Monument and formally requested that the amount of the franchise fee for the Contract™s third
fiveeyear period be reconsidered, as contemplated by Section 9(e) of the Contract. Letter from
Campsen, Jr. to Tumner of 6/14/96, Pi.'s Ex. D. On August 1, 1996, the Saperintendent
responded that “we would be pleased to meet with you to discuss your proposal in relation to the
probable value of the contract, We would propose s meeting in late September at which our
respective positions would be discussed.” Letter from Tucker to Campsen, Jr. of 3/1/96, PL's
Ex, D, No further correspondence was sent fmm"eizher party until after commencement of this

litigation,

16



124

By letter of March 31, 1997, the Park Service's Acting Director expressed his belief that
plaintiff effectively waived its right to reconsideration of the fee for the 1958 Pariod by fa.iling 1o
comply with the procedures for reconsideration outlined in Section e} of the Contract. Letter
from Galvin to Campses, Jr. of 3/31/97, PL's Opp. to Mot. for Summ. J. Ex. Aat {. The plain
language of Section 5(e) supports the Park Service’s interpretation:

Within sixty (60) days afier the end of each S<year pericd of this contract

or as otherwise specified, at the instance of either party bereto, the amount and

character of the franchise fees provided for in this section may be reconsidered.

Such request shall be made in writing within 60 days after the end of the

applicable contract year but cannot be made before the end of such year. In the

event that the Secratary and the Concessioner cannot agree upop an adjustment of

.the franchise fees within 120 davs from the date of the request for renegatiation as
made by either party,

and submitted to the Secretary for a determination of
appropriate fees . . ..

PlaintifT initiated thc Section 9(e) reconsideration process through its June 14, 1996 request, but
failed to reduce its position to writing and re-submit it to the Park Service within 150 days (120
plus 30) of that initial request.

Plainiff contends that it “reduced its position to writing on Juns 14, 1996, and that
position has never changed.” PL's Opp. at 15, It further argues that the Contract “does not say
that the position has to be again reduced to writing and resubmitted afier the 120 day peried.” Id,
On the contrary, the Janguage of Section H(e) includes reference to two separate writings: a
written request initiating the reconsideration process, and a written summary of the

\ concessicner’s position t¢ be submined some!img after 120 days, but no more than 130 days after

the original request, assuming that the parties do ot resolve the issue earlier.

17
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Because plaintiff'did not submit its request for recensideration of the 1996 Period
franchise fee in accordance with Section 5(e), the Park Servics cannot be said to have denied its
request. Henee, there is no “firal agency ection™ subject to review under the APA; summery
judgment is therefore granted to defendants on Count Nine.

.

The Order of November 4, 1987 dismissed Counts $ix, Seven, Eight, Ten, Eleven, and
Twelve of the complaint “for reasons explained in a Memorandum o be filed.™ Those reasons
are outlined below,

A

Counts Six and Twelve seemto i.nwkc the Administrative Procedure Act by alleging
“arbitrary and capricious™ conduct on the part of the Park Service. In Count Six, plaintiff alleges
that “{1Jhe theeats made by [the Park Service] to terminate [plaimifP's] 1936 Contract sre
arbitrary, capricious, illegal and unjustified so long as [plaintifi] is pursuing its rights of review
and appeal.” . But such “threats™ do not constitute reviewable final agency action under the APA,
nor are they alleged to violate any statutes or regulations. Further, in light of the Fourth Cireuit’s
ruling that it had the authority to increase the franchise fee 10 12%, the Park Service had every
right to demand sppropriate psyment under the Contract, :

Plaintiff asserts in Count Tweive that the Park Service “should™ wuive interest, penalties,
and costs when requests for reconsideration or n;'liew are pending, or “when it is against equity
and good conscience to impose such burdens and not in the interests of the United States.” This

18
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count also fails 1o allege that the Park Service viclated any specific statutory requirement when it
refused to waive such costs,

Forthe forc‘g;iu reasons, Counts Six ard Twelve are dismissed under Fed. R. Civ. P.
12(b)(6) for faiture to state 3 claim upen which relief can be granted. Sae Neitzke v, Williams,
490 U.S. 319, 327 (1939) (“{[T}f as a matter of 1aw ‘it is clear that no relief could be grantad under
any set of facts that could be proved consistent with the allcgations,’ & claim must be dismissed,
without regard to whether it is based on an outlandish legal theory or on & close but ultimately
unavailing one”).

B.

Counts Seven, Eight, and Ten allege that the Park Service breached the Contract by: (1)
thwarting plaintifi”s alleg=d contractual right 1o eara 8 profit (Count Seven); (2) threatening to
terminate the Contract (Count Eight); and (3) refusing to reconsider the amount of the franchise
fee for the third five-year period of the Contrast (Count i‘en).

Count Seven raises the claim that the Park Sexvice's “decision after reconsideration and
afier review of [plaihﬁﬁ's] new evidence to increase the franchise fes 10 12% of gross receipts”
was a breach of the Contract.” 'I‘hisnoumisbamdbylhedocuimaﬂsmandchim'
preclusion: The Fourth Circuit has already decided that the Park Service was contnct;ully
authorized to increase the franchise fee in 1993. Eort Sumter Tours 1T, 66 F.3d 1324, 1332.33

7 Count Seven alleges that the Park Service decided to “increase™ the franchise fee
in 1996. But elsewhere in its own complaint, plaintiff alleges that the Park Service at most
denied its request for a reduction of the fee — quite & different thing than actually “increasing™ it.
See Counts One through Five, which refer to the Park Service's “arbitrary and capricious denial
of reduction upon reconsideration.”

19
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{4th Cizr. 1995). Under these doctrines, 3 final judgrnent on the merits of an action preciudes the
pasties from relitigating issues that were or ¢ould bave beea finally deciced.™ Bailey v, DiMario,
525 F. Supp. 801, $10 (D.D.C. 1995) (Greene, J).

In 1593, plaintiff had the contractual rlg!nbehﬂmﬂl,dcnhﬁmethﬁmhhefee
and subenit the matter to an srbitrator. Plaintff mede 2 strategic decision: It choss to give up
that right and instead sue defendants in the South Carolina distrist court. As s consequence of
that decision, the district court refused to consider plaintiff®s alternative analyses, but confined its
desision to the administrative record. Afier noting its concem that litigants must have s full and
fair oppornunity to present their arguraents prior to the final agency action,” the district court
concluded that plaintiff “had sufficient notice and opportunity to rebut the financial analysis
employed by [the Park Servics] before the increased franchise fee became a final agency sction.”
Fon Sumter Touws ] ot 7. Ses also Yamaha Corp. of Amerisa v, United Sates, 961 F.24 245,
254-55 (D.C. Cir. 1952) (“Preclusion cannot be svoided simply by offering evidence in the
second proceeding that could have been admitted, but was not, in the first.”) (quoting Chexles
Alan Wright et al., Federal Practice and Procedurs: Jurisdiction § 4426 ot 141 (1981)).

-~ -Plaintiff argues that the first judgment does not have preciusive effect here because
plainiff “did not have an adequate opportunity to fiigate the ficts that form the basis of the
reconsidsration request” PLs Opp. to Mot. for Suram. J. at 15. It bases this assertion cn the
&ummwnm'smammmmmmwm;hm
Service in discovery. But plaintifT had an oppormuity to ilgate these issues; the distrist court
heard its motion t compel-and ruled on it. Even if the South Carolina district court was wrong

20
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to deny plaintiff's discovery requests — as plaintiff urges — this Court may not revisit that
decision here. Count Seven is thus barred by the doctrines of issue and claim preclusion.®
m:@m:mmhmmwmurdm
‘Yreached the Contract by threatening to terminate it in 1996, Plaintiff does not specify what
provision of the Contract was breached by the Park Service's threatened termination; it states
) wmmmmwsdyc«wmm)%mmm
" perform the [Contract in good faith.® Complaint§ 112-13. Unless that duty can be found
somewhere in the Contract, violation ofthat duty cansot serve as the basia for s breach. S
Washingion Bancomorstion v, Said. 812 F- Supp, 1256, 1272.73 (D.D.C. 1593) (Lambents, 1.
(holding that when plaintiff states that defendant breached the contract, but “nowhere cites to any
aspect of the contract which he breached,” there is 5o cause of action stated, sven taking the
Waﬁmm:emwamamﬁaddmmhﬁmm
prejudice, under Rule 12(bX6)).

Plaintiff’s fina) claim for breach of contract, raised in Count Ten, alleges that the Park
Sesvice breachad the Contrast when it “refus[ed] to reconsider” the franchise fee for the 1596
Period of the Cortract. As explained sbove, Section 9{(¢) of the Contract govemns requests for
WMWW”M&W Tellingly, cem!‘l'atnksno
n&mwSmm%e),&mdmmedn?u&S«w«'sW&uywmw

’ Plaintiff suggests that because issue and claim preclusion are affirmative defenses,
the Court should not consider them when deciding defendants’ 12(b)(6) motion, which is
intended to test the sufficiency of the complaint, However, becsuse the Court acts as an appellare
court when reviewing agency determinations, becanse the “entire case oa review is a question of
Iaw and only & question of aw,” and “because a court can fully resolve any purely legal question
on a motion to dismiss, there is no inherent barrier 1 reaching the merits at the 12(b)(6) stage.”
Marshall County Health Care Auth. v, Shalala, 938 F.24 1221, 1226 (D.C. Cir. 1993).
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and perform the {Clontract in good faith.” Plaintiff, sgain, has failed 10 state a claim for breach
of eontract
For the foregoing reasons, Counts Seven, Eight, and Ten of the Complaint are dismissed

for failure to state a claim upon which relief may be granted.

C
In Count Eleven, plaintiff charges defendants with depriving it of its property without
payment of just compensation in violation of the Fifth Amendment. Plaintiff did not raise this
¢claim in connaction with the Fourth Circuit litigation, but it could have. Accordingly, this claim
is barred by the doetrines of claim and issue preclusion, ses Bailey, 925 F. Supp. ¢ 310, and is
therefore dismissed for failure to stats 2 claim upon which relief can be granted.

An accompanying Order implements the decisions announced herein,

Date: Waﬁ;,/@q ¢ —Leonw Fi Olerdof].
UNITED STATES DISTRICT JUDGE




130

National Park Service Mistakes in Calculating a 12% Franchise Fee
for Fort Sumter Tours, Inc.
January 7, 1999

This is a brief highlight of mistakes made by the National Park Service (NPS) in increasing Fort Sumter
Tours Inc.'s (FST) concession franchise fee from 4.25% 1o 12%. All of these errors are documented and discussed
in detatl in two documents entitied “Critique of the Nutional Park Service Franchise Fee Analysis Regarding Fort
Sumter Tours, Inc., a National Park Service Coneessioner”, and “An Analysis of the Appropriate Franchise Fee
For Fort Sumter Tours, Inc.” previously delivered to NPS.

L Background

Lol

Statutory law provides that the amount of franchise fees shall be d ined by idering the “p
value” to the i of the particul; privileges, which is defined as the opportunity for net profits
in relation to gross receipts and capital invested.

Pursuant to a concessions contract it provides boat lransponanon to Fort Sumter National Monument in Charleston

Harbor, South Carolina. FST ulso enguges in i such us dinner crulses, lurbor (ours and
charters. [n 1992, five years into it’s 15 year concessions contract, j 's {1 ise f&
i 25% 9 i j i its guidelings. In calculating the franchise fee NPS

is suppose to follow procedures set forth in NPS-48, an agency guideline.

The stated goal of the increase was to limit the profitability of FST’s to approximately the median for
businesses classificd under SIC code 4489 in the Dunn & Bradstreet Indusiry Norms (D&B). To justify the
NPS g d a flawed Franchise Fee Analysis (FFA) that:

A. In calculating profitability gt d by the i privileges, added net income from
other sources tated to the i and even d that a Jarge portion of such
other income was earned without expenses. Naturally this greatly overstated profitability earned
from the concession privileges.

B Made several unfounded adjustments to FST’s financial statements;

C. Neglected to make adj quired by NPS-48 that would benefit FST;

D. Used hypothetical rather than actual financial statements; and,

D Used statistically invalid infk ion and p

It NPS's Two Step Method of Calculating the Franchise Fee

In setting the 12 % franchise fee NPS performed 8 two step progess. Step | was a threshold analysis where

NPS made adj to FST's fi ial d the ion’s profitability to the D&B dats,

P
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end wxongfuﬁy concluded & fee {noresse was authorized under its NPS-48 guideline.’ In Step 2 NPS constructed
2 hypoth is to arrive at the actual fee increase,

P

it Mistakes in Step I Profitability Calculations

. in answering the threshold question of whether a fee increase was amhomd. NPS made fwo serious emors
of the concession. HMWMWW

mﬁnhk The non-concession net mcome mcluded dzvsdmd nnd imemt mcume, md net income fmm FST‘s
dimcr crmse. hnrbor tour and charter businesses. This g

B. For 2 of the 5 years analyzed, |
generated from its business operations. Obviously this greatly inflated profitsbility.

V.  Mistakes in Step | Adjustments to FST's Financial Statements

Inaddinonmbemomxousmm\nﬂ\emhukuhzedpmmuhyofﬂ:emm « while still
ddh g the Step 1 threshold question of whether a fee increase was authorized - NPS made serious mistakss
10 1he acfustments it made to FS°s fisancial siatements, These adjusiments increased FSTs apparent net incoms
by over $230,000, decreased its assets by over $400,000 and decreased ks equity by over $450,000 - thus making
Return on Assets {ROA), Retum on Equity (ROE) and Return on Gross Receipis (ROG) appear higher than actual.

A 2. izse, NPS
medduv&dmﬂ mutmmmmmodmwnmmmmxeuﬂ3mmm
-and the cast to be approximately $1.4 million. This adj E d FST's ap net income by reducing

debt service, Bmmwwmmktwwwmmmmm:mwdmhymmmf«
the assumed purchase; which would have worked 10 FST s beneflt by reducing ROA and ROE.

"The measuses uzed for profitability were Return on Assets {(ROA = Net Income + Assets), Returnon
Equity (ROE = Met Income + Equity) and Retum on Gross receipts (ROG = Net Income + Gross Receipts).

2



B.  Deducted $330.000 of FST's equily with no explanation or suthority. By reducing equity this
adjustment incressed FSTs ROE.

W 1)53 ldj\mmemws msde even !!mugh FST’s oﬂ'seer sa!uiec were lctua!iy within the
range considered acceptable by NPS-48, It increased apparent profitability by inflating net income.

These ldjuwnems. tequued by Exlllblt 3 of NPS-48 would have benemed TST by Increaslng as:eu smd
decreasing net income, theeeby reducing FST's ROA.

V. NPSUsed s Hypoihetical Balance Shestin the Step 2 Proforma Analysis
Having made sericus mistakes in the Step | threshold question of whether a fee incresse would be

authorized, NPS proceeded to Step 2 where it made further mistakes in seiting the actual foe increase, In
mmgahmhc&mi gmfoem m( com:!udmg FST awld mppm 8 12% fee, mmmmmmm

ﬁmﬂﬁmﬂymm:m, fi ‘iluy,md ', fud Fsrenu*dsuppm:lz%mmme
fee, .

VI Sustistiend Invalldity of NPS's Use of Icdustry Dats

Both in Step | and Step 2, NP'S used daia frow DEB-ani sitobert Morrls Associates (RMA) publication
10 set profitability targets and reduce officer salaries, Problems with the NPS's use of the data inslude:

The use of non-random sampies;

Small sample sizes;

The use of data thatis not subject to statistical validity testing;

Wide fluctontions in the data used;

Disregard of publishers’ wamnings thet the date used was sintisticaily unrellable®;
Wide variations in the business types classified under the SIC code used; und,
Lack of standardized ing methods in compiling the data.

e 4 6 8 # o e

Ph.D. Professors of Statistics at the College of Chasleston and Virginia Commonwealth University
wmm 's methods, “viohﬁ: limdmenm prmc:pie: ofsunsﬁm, aad constitute s misuse ef&ae data.” Aiso, ’

Robert Morris Assoclates wamed its information, “is not selected by any rendom or statistically
velisble method™, DRB wamed i, “does rot, and could not...guarantee or warrant the correctness,
completeness or currentaess of the information™,
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VIl Conclusion

i py. ifihe NPS had (1) used FST's
acmai baimee sbecl as the ;;fofurml smmng pomt mhc: tban 2 ﬁcmm me. and(2) pmpﬂ'ly accounted for the
-boat iease it reconstituted as & purchase, its own methodology would have hided the g 4.25% franchi

fee is appropriate.
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Franchise Fee Analysis Fort Sumter Tours, Inc.

Fort Sumter Tours, Inc. provides ferry service to Ft. Surter from
downtown Charleston Harbor and from Patriots Point Naval Museum in
Mt. Pleasant. The sarvice is authorizad pursuant to a 15 year
contract which also provides for the sale of limited refreshments
and souvanirs. The current franchise fee is 4.25 percent of gross
receipts and is required to be reconsidered between June 13, 19%1
and July 12, 1591. The concessioner was notified by letter of June
20, 1991, of the intent of the NPS to reconsider the franchise fee.

In addition to concession activities, Fort Sumter Tours, Inc., is
the general partner in a limited partnership wvhich leases the
vessal "Spirit of cCharleston™ €0 the concession for use in
providing ferry sarvice to the Monument.  This boat is also used by
Fort Sumtsr Tours, Inc,, for charter and dinner cruise operations
in the Charleston Harbor ("outside® operations) which are not part
of the concession activities. This dual use of the vessel requires
prorations of various operating, administrative, and fixed expanses
in order to isclats the financial results of the concession.

The first three pages of tha attached worksheets present a summary
of the activity and results reported by the concessioner for the
years 1986 through 1990, the f£irst S years of the contract. Tha
balance sheat summary on page 1 reflects the entire corporation
and, thus, includes the asssts and relatad eguity and liabilities
for the "outsida™ activities. The income statement on pags 2 has
been modified to rsflect, asz far as possible, ths concession
rasults. As such, the regults from tha "outzide"™ operations are
included a3 Other Incoms in the years 1987 through 1990.
Unfortunately, the concessioner only proratead direct expenses in
1886 and ao the summary for that year includas the administrative
and fixed expensa portions of the "sutside” opsrations.

It should be noted that the concasssion portien has reported a loss
over the 5 years studied while the "outside" opsrations have been
very profitable. Upon review, the concessionar's prorations do not
appaar to adequately reflect the propar breakdown of axpenses
batween ¢ ion and non-c ion cperations. Howaver, for the
purposes of this praliminary analysis and subjsct to further
discussions with the concessioner, ws hava decided %o accept the
prorations as presented,

while adjustments were not made to prorations per se, othar
adjustmants wars made to more properly zeflect the probable value
of the authorization. The large officer salaries reported by the
Fort Sumtsy Tours, Inc., which have baen prorated 85 percent to the
concession portion of the opsration, has resulted in a significant
adverse impact on profitability. For instance, in recent years,
the president has taken 2 salary of roughly $200,000 aven though it
is understoocd his day-to-day activity is limited. As a rasult,
this analyeis limits officer salariss to 10 parcent of gross
receipts, approximately the median of the water transportation
industry reportad by Robert Morris for 1989, in its
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. The adjustments are presented on page 5 of the
attachments. .

Another serias of adjuztments have besn pada concerning the lease
of the newest beoat from the linited partnership, brought intc
sarvice in 1986. The lease is not an arms length transaction and
has resulted in lower sarnings than would have occcurred under an
outright purchase of the boat. For the purposes of this analysis,
the lease payments have bsen eliminated in favor ¢f a capital
expenditure of $1 million in 1986 with 2 straight line depreciation
over 18 years, the estimated life of the boat. Dabt of $600,000 is
assumed to have besn undertaken to finance the purchase.

As a result of thesa adjustmsnts, the profitability of the ferry
service is such that a franchise fee of 12 parcent, roughly the
maximum under our guidelines, would still allow a profit in excess
of the madlian returns for the water transportation industry (SIC
4489) reported by Dun & Bradstraet in its Industry Norms for the
years 1985 through 1989%. As such, the fee of 12 percent represents
the probables value of the authorization, Psge 6 shows the results
of various franchise fges on the adjusted raturns of tha
concessioner.

In order to take 2 closer look at this conclusion, a separste
presantation has been preparsd which presents the results of sach
of the first 5 years of operation, as adjusted, and a projection of
the ramaining 10 years under the 12 percent fee. Although the
analyeis found it nacessary for the concessioner to borrow only
$500,000 in 1986 for ths boat, no other adjustmant to the aquity
was attempted. As such, the squity represents essentially all of
the investment in tha business at the end of the contract as the
debt would have been paid off in 10 years. The profits and
dividends for both the remaining 10 ysars and over the entire
contract support the 12 parcent fea. The intarnal rats of return
{IRR) reflecting the dividends paid as comparsd to the original
aguity investment calculites to 19.5 parcent.

Plaases note that the 1986 income statement has been reworked to
take the same prorations used by the concessioner in later years.
Tha- balance shest raflacts the fact that ths older boats are
agsentially depreciated and eliminates much of the cash carried on
the bocks by allowing distributions to the owners. Ais discussed
abova, only officer salaries of 10 percant of gross wvare allowed.
Although a strict analysis might have raguired a proration of the
s3sets between the concession and “outside® cparations, that is not
raflactad here. This has the effact of understating the return on
agsats and squity.

Ae sn alternative to a 12 percent fee, a combination of higher faee
and lower visitor rates should be investigated. This would serve
the visiting public better as the comparability analysis of a
transportation servics is always somewhat uncertain. In any svent,
discussions with the concessioner need to occur concerning their
secounting practicss and the assumptions in this analysis.
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fort Sumer Taurs, 1Me, 1906 - 1590
CPERATING STATISTICS
190 1909
TRANSPORTAT IO 1,138,833 05.3% 1,188,738
direct Labor - I0,AM 23,08 IN, 82
Opar Suppl 13,917 148 24,508
naintenencs 43,477 3.8X »8, 743
Fusl 39,273 3.4% o,
D SERVICE 8,193 43% »r
o8 40,192 T 41,458
SOUVENIRS 12,648 8.4 142,477
o8 43,458 35.4% £1,58
Direct Laber 20,606 2.1 21,382
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196838

R 1 03,419

[LE- R
23X 30,18
% -3 )
.63 w2
5.7 8,8

5245 36,918

0.2 130,19

374X 73,688

LS %0

987

B6.3%. 1,371,478
IT.9% 18,
.33

13,951
3.4% 1,653
2.6% 37,057
3.3% &80
aum 43,243
243 %0
34.6% n
15.9% a:’;g

1984

Bh.9% 1,250,103

.0

.08
16.4%

"w,mr -

7,086
$9,98
e

73,447
%, %%

110,18

48,60
18,352

47X

$9.6%
18.6%
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7ort fumter Tours, 1nc. om0y Pege §

FRANCHISE PEE WORKSKEEY 3t REPORTED STATISTICS AND ADJUSTNENTS

ttis ADUSTIENTS TU INCOME L0 i RASlS
ofticer Salsries 162,742 Limit officer salaricos 2 10X of gross receipts
vessal Rent 175,812 ASSume purchace rether then rental
bepirecistion €35,556) Assume 31 willien cent of vessel anef 2 ! yesr usetul Life
Iaterest : €48,000) Aversge interest for an {nitisl 10 yeor 3400,000 lean ot 10%
n
1110 ADJUSTIENTS TO ENULTY Aoy SASIS
To agpreximate Sncustry (347,700) Assume aversge wquity of 50X of essets
TR, "0}
11lc  ADJUSTMENTS TO ATSETE Aot BARIS
Yo aliminste mon-concossion and 17,926 Shaed &N BeNts AU R eppreX Sencessicn noods
ki nest boat
A

WORKSNEEY &3 FEE OETERXIMATION

1. MDISTED 1MCNE
Avg % Pranchise fee 38,368 (frem poge 2)
Avg Income Sefore Taxes 150,506 tfrom pege 2)
Avy 1re Sef Taxes & #F 208,672
Totsl Incoms Adjustments =, {frem above)
Adjuated lncose Bef Taxes 444,87
Estimated Taxes 183,089
Adjusted income After Tanss 238,868
Hew Returry (Before Fraonchics Pess) s h §roes 18,38 wheve greve rorgipea are 9,416,764
o squity 41,58 wharg total aquity fa 900
an assets 2058 where total omsets are 1,264,000
HINIB! FEE (FROM PAGE 433 8.8
. RARINAY PN QIIOELIMES 15.48 er, V2ef 453,870 dvided by 1,416,768
1. PEE BETRRMIZATION: GASED G COMPARISOR YITH INDUNTRY BETURNS (STATISTICAL OUARTILES)
{cheek emrh indlicetes contesaiener return [n rolatien to industry)
rimcy srvioss treen -8.5, 3.2 X v
%P trareperentien
4 Emutty =18.3 .7, 8.8 ‘/
o Breskimg:

195 - 1998 Aseovs 2.9 &7, eV



Sort Sumter Towrs, ine.

FIBANCIAL SLBOURY =

S RECEIPTS
RETURNS

WET SALES

cott 0F SALEE
TAOSS PROFIT
Oirect Sataries

profiz Pharing

Travel

Other Adain
TOTAL ADREH

[reursnce

Ocoracistion

interset

Other Fized
TOTAL FIXED

8 “iding Use For
entage Fes

Loar Foe

TOTAL FRAN FEE

OTHER 1NMCTRE

IHG BEP INCOME TAXES

1HCOME TAXES

HET 100

RETARY o RAUITY
RETURE O ASSETH

VITR BBV FRAXCNISK PERS JNSSATED

THCONE STATEMENT . AVERAGE w/6.25% 3#
(a8 reperced)

1,614,760
L]
1,406,766
1,344

1,306,420

245,200
2,402
0,257

o
4,210

[
188,806
558,953

100.0%
¢.ex
100.0X
7%

AVERAGE w/BX FF
(e
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FONU00T

POR COMPARISCH WITH LUOUSTRY STATISTICS

AVERAZE
(o

w7 #

Poge &

AVERAGE w/10% FF AVERAGE «/11% FF  AVIRAGE w/i2X $¢
tan tes {es

1,416,754 100.0%
s 0.0
1,618,766 100,0%
12,368 7.9%
1,304,420 72.1%
AH5,200 173X
2,002 168
0,287 4.3%
52,215 - 3.0%

8.
15,076  1.1%
EXTCR %3

W1,677 10,05
410,008  7.8%

108,448  7.98

%.1%
.18

Souity

1,414, 76b 106.0%

1,416,766 100.0% 1,416,704 1005 1,416,706
2 0m 6 s.o% & 60X [
1,616,766 100.0% 1,416,766 100.0% 1,416,766 100.0% 1,415, 76
M2, T 1 T M3 TR 112,34
1,300,420 92,93 1,300,420 V215 1,308,420 92.9% 1,304,420
23,200 LI 245,208 17,58 AS,200 173X 248,20
402 14X 2,402 L RAR L&z
60,57 B 0,57 LB &8,57 L 0,57
0 0. Q0. 0 0.%
42,210 3,08 42,218 .08 4,20 3.0% 42,210
9 %08 o a.c% 9 b.gx
15,00 19X 19,07 1.0% 15,6% 1M 8,0
B3 7B M 7B M B WSS
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10,008 7.8 190,008 7. 110,008
.8 20 3B 5,38
ne 7 .85 11,307
133 18,760 13X W7
(X1 9,790 IR S ]
9,18 128,67 9.1% 128,67
5K 474,83 T 47,43
1.0 14,10 L8 14,160
745 100,114 X100, 104
[X N 3.5 6%
2.4 360 243 3,39
B9 WS 092 9,
[N 0.1% L
7B 22,182 9.5% 146,852
(X3 8,68
T 125,048 ST 167,476
o e e a0 [
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Foprt Sumter Tours, Inc.

Proforna Analysis

Including:

Summary sheet of sxpected rssults of antire 15 ysar contract
Proforma assumptions for the years 1991 through 2000
Proforme incoms & balance shaets with partinent averages
Assuped dapreciation schedule
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(g emm—— .
s wiasss Lepdartment of the e —
J NATIONAL PARK SERVICE
SOUTHEAST REGIONAL OFFICE %
o TS Sorong Somee, S, -
LimrsoTT Adtazea, Georgs 03
C38 (SER~OC)
Hemorandus | Ib’
Tas Asgociate Di . Op ions, WADO
ProR: ’ Regional Dizectar, Southsast Region
subject: T isa Yea R i ion, Fort r Peure, Inc. |

Fursuant te the Dirmcior's mazorandun af August 27, wa hava
revievsd the finsncial analysis fov franchise fes rsconsideration
for Fort Sumter Tours, Inc., and as raguestad, offar our commants..
Incidentally, Port Suntar Tours, Iac., vas ftotifisd Dy letter |

of Juns 20 of gur intent to Teconsider the franchise fews.

First, the anmalysis is in error by indicating that the corporatien
‘paratas 8§ rastaurant adjacent to ths dosk. Actually, the vessal
Jpirie of Charleston offars dinter cruisas in Charlestan Maxbor,
ang all fuod is catersd by an cutsids indeperdsnt restaurant.

The Director's memorandus indicated that ths prurations 4id not
appear to adeguately reflsct the preper braakdown of the expenses
betwean the concession and nenconcassion operations. Gne of the
most used and accaptable mathods of proratisy is based on ravanues.
If va defuct the cost of salas indicated for the nonconcasmion
speraticns with tha presumpticn that those ¢uats sre for the
cutside cataring, ths remaining favenues brsak down into roughly
a ratio of J:2 concsssion o foncuncamsian, The acEountant's
conments accompanying the annual financial ceports sincs 1987
indicata that this ratic is used for affics sxpsasas (aslaries,
upplies and telaphone). A 7:3 ratic is ussd for boat leass
lass, fuml, Tepairs, and maintananca, We wera advised that

this zatic vas develapad using sither ths running timas of the
veszal ar tha -] of p <3 sarved, Othar sxpanses rs
charged dirsetly with tha sxcsption of officar salariss with
% p t chargad to the ion op ion, and acgowntants’
leex which are squally divided. As no objecuions had been
Taissd against these allocations, and as we jnsistad that the
Soncessioner develop a bazis fur allocating expenses which
sould not ba specifically identified with either oparation, we
" e not taken any excsptisn to them. We vould valcome any

~ Jgasuions for revisions.
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rpe financial analysis indicates that thesa allocations have
mausad & gistertion of the concession profitability in faver of
thea ion. We sugg that: the opposite is true. A
cursory reviaw of the annual reports would indicate the impact
of Hurricane Bugs in 198%. In the lagt full year befors Hugs,
the ession and ion ¥ waxre p icall
avan, whersas in 1950 the nonconcession revenuas sxceeded the
soncsssion by 2.4 parcent. That differsnce yafiects a dollzr
amount in excess of $100,000. Thm 1989 report &stimates that
boat passanger ravenuss af $155,000 vers iost for that year
alons due to the closing of Part Sumter from September 29 to
Novembar 2. We also note that ths administrativa overiaend
sliccations for 1989 and 1530, excapt for officers®' sslavies,
show that 36 parcant and 52 percent of thess axpenaas vars
sbsoried by the noncencassion.

The analysis indicates that the "unsupperted” cost sf tha new
boat, Spirit of Charlsston, vas approximately $i millien. To

an axtent this implication is trusa. The cost of the vessal was
originally estimated at $1,000,000. The annual financial

raports indicats that the industrizl dsvelopment ravanus nota
which is carried on the hooks of Fort Sumter Tourz, Inc., as &
contingent 1isbility, had an original cbligation of $1.3 milliocwm -
which is to be rstirad annusally agual asgunts evear a i0-year
period. This strongly suggests o us thet tha o3t of the

vasssl was in all probability in swesss af $1.3 2illion.

In regard to the lsase fae vhich has averagsd “ovay $250,000 3
yaar,® and the li~ysar estizated daprscistion of a purchaged
hoat, wve sugyest that tha lease fes is reasonable and tha
assumed depraciation schadule is not, Asmuming a cost of $1.3
million, at l0-percent intarest, & rapayrmant scheduls of 10
years, and using l0-yssr stralight line desprecistion, our
computer modsl, & copy of which ix enclosed for your conveniencs,
indicates a ponthly payment of $37,179.84, or $206,156 annually,
and $130,000 in snnual dapraciation. Perhaps the prapavyer has
accens €0 mere current information, but the last IRS schedules
we saw for commercial boats indicazted 7 years for deprsciation,
not the 18 suggested in the analysix, ner the 10 used in our
review. This vould make the diffarancae sven ¢graatsr,

As such, we srs 5ot in & position s comment on the adiustments
indicated for vessel rant, depracisticn, interest, sguity, assets,
or officer salarims, until the foregoing basic Zactors ars
considared. We do suggust that the analysis ba ravised to

rueflact thass conditions, and that it be morm carafully raviawed
with mors attention to the 1 £4 ial reports and particularly
To fhe ‘s and comments. Wiile the rspurts may

be complicated by including nonconcession results, sincs 1587

the raports hava basen submitted in such a mannay that separats
analysas can easily ba xade if dexired.
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CMITIQUE OF TiE NATIONAL PARK SERVICE'S
FRANCHISE FEE ANALYSIS
REGARDING
FORT SUMTER TOURS, INC.

A NATIONAL PARK SERVICE CONCESSIONER

February 26, 199
Revised March 15, 1996

GEORGE E. “CHP” CAMPSEN 111, 3.D., M.S.
Attorney for Fort Sumter Tours, Inc.

Camrsen & Cavrsen
Aitornzys st Law

56 Brosd Styeet - P.O, Box 59
Charleston, Sontk Carollus 29402
(803) 7220123
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The industries the NPS compared FST"s profitability and financial statements to, as
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Because of (1), (2) and (3) supra, the NPS failed in its duty to establish the statistical
validity of the data it utilized in setting FST*s franchisefee. ............... 13
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The manner in which the NPS employed the D&B Industry Norms dats, the way in
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accordance withthelsw. ... .......... ... ..., 13

If the NPS had ot improperly menipulated FST s finaecial data or made assumptions
in its FFA that have o basis in fact, the very methodology employed in the FFA
would kave shown that the present 4.25% franchise fee should result in profits that
falt well within the quartile limits the NPS is simingfor. .................. 13
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{8)  The 12% franchise will strip FST of its cash and securities. and result in a negative
annualcashflow. ......... ... . .. ... L0 o . 14

STANDARD OF REVIEW APPLICABLE TO NPS ACTION IN ADJUSTING

DESCRIPTION OF THE FRANCHISE FEE RECONSIDERATION PROCESS. . .16

THE MANNER IN WHICH THE NPS EMPLOYED THE D&B INDUSTRY NORMS
AND THE RMA STATEMENT STUDIES IN THE FFA IS NOT STATISTICALLY

() It is Not Valid for the NPS to Assume that FST’s Financial Statement and
Profitability Measures Should Approximate the Median for the Population of
Businesses Categorized Under SIC4489 .. ........................... 17

(2) The D&B Industry Norms Data is Not reliable Because of the Lack of my
Accounting Standards inits Collection . ..............................

(3)  The NPS’s Inference that the D&B Industry Norms Data Equals or Closely
Approximates the Financial Statement and Profitability Measures of the Larger
Population of Businesses Classified Under SIC 4489 is Statistically Invalid .. .24

(4)  The NPS Failed in its Duty to Establish the Statistical Validity of the Data it Used
fromthe D&B IndustryNorms . ............... ... ... .o 32

(5)  D&B’s Own Criticism and Limitation of Its Data Renders the NPS’s Reliance Upon
That Data Arbitrary and Capricious, and an Error in Judgement ............ 33

(6)  The Identical Criticisms Leveled at the D&B Industry Norms Apply to the RMA
Statement Studies employed by the NPS in Limiting Officers’ Salaries ... .. .. 34

(7} Conclusions Regarding the NPS’s Utilization of the D&B Industry Norms Data as a
Comparator for ST . ... .. ... ittt 35



157

vil. THE ARBITRARY, CAPRICIOUS AND ABUSIVE NATURE OF THE
ASSUMPTIONS AND ADJUSTMENTS MADE TO FST's FINANCIAL

INFORMATIONINTHEFFA ... ... ... ... . i 37
(1)  TheNPS Gave No Consideration for FST’s Low Debt, Fully Depreciated Assets or
Operation2l Eficiency ........... ... ... ... ... ..o 38
{2)  The NPS Assumed Away Almost $350,000 of FST s Equity ............. 40
(3)  The NPS Included Net Income From Non-Concession Sources, and Failed to
Acknowledge Tax Liability in Caleulating FST’s Average Net Income . ... ... 42
{4) The NPS Failed 10 Properly Account For the Reconstitution of the Vessel Lease as
APUICRESE .. e e 46
{5)  The Disallowance of Oficer’s Salaries Was Made Without Adequate Consideration
of FST's Operationai Realities . .................... ................ 49
(6)  The Utilization of Book Vaiue in the Profitability Measures is Unsound . ... . 50
(7y  FST’sHistorical Trends and Actwal Financial Condition Were Ignored in the NPS’s
FRAProforma .. ..ottt iieie it e i 54
(8)  The NPS's Cumulative Profitability Measures are Inappropriate ... ......... 58
(9)  Summaryofthe FFADISCUSSION .. .. ... ..ot i 60

VII. ANALYSIS OF THE PROFITABILITY MEASURES AND THE FINANCIAL

IMPACTOFTHEFRANCHISEFEE ... ... ... . .....cciiiiniiin.. 62
K. THEDOCKSIDE I PROJECT: ACOROLLARYISSUE................... &6
X, CONCLUSION ... i e e 67

ADDENDUM A:  FST PROFORMA - 12% FRANCHISE FEE

ADDENDUM B:  FST PROFORMA - 4.25% FRANCHISE FEE



158

ADDENDUM C: CUMULATIVE RETURN COMPARISONS
Table No. 1: FST's Profitability Measures Relative 10 D&B Industry Norms
Graph No. 1: Depiction of FST's Profitability Measures vs. D&B Industry Norms

ADDENDUM D: CONCESSION CASH FLOW ANALYSIS
Cash Flow - 4.25% Franchise Fee

Cash Flow - 12% Franchise Fee

ADDENDUME: IMPACT OF 12% FEE ON FST's CASH POSITION
Average Decrease in Cash & Securities Balance, January | - March 31
Projected Cash & Securities Position on March 31, 1996

EXHIBIT 1: AFFIDAVIT OF MARK F. BARTLEY, D.B.A., ASSCCIATE
PROFESSOR OF STATISTICS, COLLEGE OF CHARLESTON,
CHARLESTON, SOUTH CAROLINA

EXHIBIT 2: CRITICISM AND LIMITATION OF RMA ANNUAL STATEMENT
STUDIES



159

L EXECUTIVE SUMMARY

Fort Sumter Tours, Inc. (“FST™) is a concessioner with the National Park Service (“NPS”)
that operates boats to Fort Summter in Charieston Harbor, South Caroling, where the Civil War began.
Fort Sumter is a part of Fort Sumter National Monument (“FSNM™), and FST operates it concession-
related activities pursuant to a fifteen year concessions contract that expires in 2000. In March of
1992 the NPS notified FST that it was unilaterally increasing its 4.25% franchise fee 1o 12%,
approximately the highest fee permissible for FST s category of business. The fee increase was
retroactive to June 14, 1991, the beginning of the sixth year of the contract. The total principal
amount of the 12% franchise fee for the period Juse 14, 1991, through December 31, 1995, is
$1,069,693. The principal difference between that smount and the 4.25% fee FST has been paying
for the same time period is $687,840. The total psyment FST will have to make if the NPS prevails
will be approximately $800,000 with tnterest. This is no insignificant sum for a small family operated
concession that had an average net income of only $73,000 from its concession for the five year
period ending December 31, 1994,

This unilatersl franchise fee increase is one of many the NPS has pursued since 1587 when
it reversed its longstanding interpretation of the Concessions Policy Act, 16 US.C. §§ 20 to 20g
(“CPA”), the statute suthorizing and governing concessions operations in the Parks, and snnounced
through an internal agency guideline that it had the authority to unilaterally increase franchise fees
during the term of concessions contracts. FST challenged the NPS's newly claimed authority on
several grounds in feders! court. At this time the litigation remains ongoing.

The NP5 arrived 2t the 12% fee through the preparation of a document entitled, Franchise
Fee Analysis: Fort Sumter Tours, Inc., Fort Sumter National Monument, National Park Service,
Congcessions Division, Finance Branch, February 1992 (“FFA™). In the FFA the NPS calculated FST's
average finsncial statement account balsnces and average net income for the five year period, 1986-
1990 (the average net income figure is hereinafter reforred to as “ANT”). It then applied several
adjustments to this ANT figure to amive at an adjusted ANI (“Adjusted ANI™). The Adjusted ANI was
then wtilized, along with the aversge financial statement account balances, in the calcvlation of FST s
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adjusted profitability to conclude FST was too profitable and should have its franchise fee increased.
After applying seversl franchise fee rates to FST’s Adjusted ANI, the NPS sestled upon a 12% rate -
the highest it had considered. The NPS then prepared a proforma depicting FST’s expected finencial
performance with the 12% rate and compared these proforma rerums with & quartile presentation of
financial statement and return measures for samples of businesses classified by Standard industrial
Classification (“SIC™) code as reported by the Dunn & Bradstreet publication, /ndustry Nomp
(“D&B Industry Norms™). According 1o NP5-48, an internal agency guideline, the express purpose
of this procedure is to set franchise fees at 3 level 50 as to limit FST"s profitability to approximately
the median for the industry in which it is a participant.

The purpose of this Critique of the National Park Service’s Franchise Fee Analysis Regarding
Fort Sumter Tours, Inc., a National Park Service Concessioner (“FFA Critique™) is to bring to light
the deficiencies of the FFA, and in doing so to show that the imposition of & 12% franchise fee on
FST is an arbitrary and capricious sbuse of agency discretion that is not in conformity with the CPA.
The final portion of this critique shows that if only a handfid of the FFA’s most egregious deficiencies
are corrected, 1 proforma employing the exact same methodology found in the FFA proforma (“FFA
Proforma”) demonstrates that a 12% franchise fee is devastating to FST's financial viability, snd the
current 4.25% fee results in profitebility measures in the second and middle of the third quastiles of
the D&B Industry Norms duts, the precise range the NPS is aiming for in setting FST’s franchise fee.
Among the spacific adjustments the NPS made in the FFA to FST”s actual financial statement figures
are the following:

0] The lease of the vessel “Spirit of Charleston” by FST in 1986 was
reconstituted as 2 purchase (“SOC Reconstitution™). This resulted in FST’s
net income being adjusted upward by over $70,000. This reconstitution was
imposed by the NPS even though FST had solicited and receivad NPS
approval of the form of ownership of the vessel and the lease agreement as
required by its contract. The SOC Reconstitution was rot fully sccounted for,
however. The NPS fuiled to make bslance shest entries mandsted by
Generally Aceepted Accounting Principles (“GAAP™) that would have
benefited FST by making its assets and equity higher, and therefore its
profitability lower. The NPS also used purchase price and debt figures for the
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vessel of §1 million and $500,000, respectively, when it actually knew the
debt 1o be $1.3 million and the purchase price to be higher than that (the
actusl purchase price was over $1.4 million).

(it} Over $160,000 of FST"s officers salaries were disallowed on the basis of the
median officers’ salaries in 3 nonrandom sample of ten businesses reported in
the Robert Morris and Associstes publication, 1990 Annual Statement Studies
(“RMA Statement Studies”™). Athough FST was above the median of the
sample, its actuxl officers” salaries, were squarely in the middle of the third
quartile reported by ths RA44 Siarement Studies. Although NPS-48 instructs
the NPS to use “caution™ when adjusting officers’ salaries, the NPS failed to
inquire into FST’s operstional sitation that would explain its salary level.
‘This discussion of salaries thus fur actually begs the threshold issue which is
that the data the NPS relied upon in this adjustment was statistically invalid
because of the nonrandom zpature of the sample, the small sample size, the
unvesified nature of the data, the eriticism of the data by its publisher, and the
overly broad definition parameters of the SIC code{s) employed.

@) Qver $350,000 of FST's equity was assumed away to reflect the median
equity reporied in the DEB [nddusiry Norms, which is 10% of assets. In this
adjustment the NPS failed to consider the relatively low level of debt carried
by FST as instructed in NPS-48, It also failed to factor in the impact the SOC
Reconstitition shoutd have had on FST s asset balance as alluded to above.
As in the cass of the RMA Statement Studies data, the D&B Industry Norms
data upon wiich this adjustment was predicated is statistically invalid for

stng jts asseis 5 9 Q ADDear vasti
more profitable than # actusfly was. This inflated profitability srises because profitability is measured
in the FFA by returmn on assets, refum on equity and return on gross. The higher its gross income, or
the fower its assets or equity, the more profitabie FST appears.

Ongce these adjustments of questionsble cradulity were made to FST's actual financial
statements, the NPS proceeded to commit additional material errors in the establishment of the 12%
franchise fee. In conchuding that FST was too profitable and should have its franchise fee raised, the
NPS included over $195,000 of average annual net income that was not derived from operations
under #ts concession comract, but rather from FST's non-concession activities which it operates

3
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outside the scope of its contract privileges. These include dinner cruises, charters and harbos tours
that do not stop at FSNM. The NPS also failed to take into account FST’s state and federal income
tax lisbility resulting from its operations simply because it had made an election to be taxed asan S
corporation.

The NPS gave no consideration to FST’s iow debt structure, its fully depreciated assets. its
impeccable operational reports, and its operational efficiencies in setting the franchise fee as required
by NPS-48. It also failed to conduct a field study of FSTs operation which NPS-48 considers to be
“especially important in judging management performance”,

In the development of the FFA Proforma, and in the calculation of FST's anticipated
profitability under the 12% fee, the NPS utilized book value for F5T"s assets which severely
understates assets and equity in & mature company tike FST with fully depreciated assets, and thereby
artificially inflated FST’s spparent return on assets and retum on equity. The NPS also ignored FST’s
historical growth rate for gross receipts in its FFA Proforma projections, and ignored FST’s sctual
financial condition as the appropriate starting point for its FFA Proforma. This is one of the most
bizarre aspects to the FFA. Rather than use FST’s actual audited 1990 balance sheet which had been
reported 1o the NPS, in the FFA Proforma the NPS imposed a fictitious balance sheet that assumed
away $600,000 of equity, $1.6 million of assets, and aimost $540,000 of debt that FST’s real 1990
balance sheet would have shown once the SOC Reconstitution was properly accounted for. This of
courss had the effect of overstating FST"s return on asseis and return on equity.

Addendum A to this critique demonstrates that if the actual purchase price and debt level for
the vessel “Spirit of Charleston™( which information the NPS was cognizant of when it formulated
the FFA) is utilized in the SOC Reconstitution, and if the SOC Reconstitution is accounted for
consistent with GAAP, using the exact same methodology employed by the NPS in its FFA Proforma,
produces paltry cumulative returns with 2 12% franchise fee. For example, return on equity is only
1.25%, about 1/6th of what one can earn on US Treasury obligations. Addendum B, on the other
hand shows that with the same assumptions, the 4.25% franchise fee produces two return measures
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in the second guartile, and one in the middle of the third, indicating that a 4.25% franchise fee is
sppropriste secording to the NPS"s own standards. Thess results are depicted in tabular and graphic
form in Addendum . Addendum D shows that & 12 % franchise fee in 1991 + 1994, when applied
10 ¥ST’s acrual murmbers, would penerate negative cash flows, whereas & 4.25% fee generates some
negative and some positive, alheit marginsl calr flows. Finally, Addendum E shows that if FST has
1o pay the 12%4 franchise fee in amesrs, #t will be stripped of a1l of its Higuid sssets snd have to borrow
approximately $139, 000G to make it through its slow sesson. That is not the worst of it, however,
because addendum D shows that starting with this $139,000 deficit, FST can only expect negative
annual cash flows.

FST s situation would be better if it could simply refuss to accept the 12% Hanchise foe and
slose down its concession operation. Although such & course would be painful, for it means walking
sway fiom what has been heretofore & pleasurable businsss thet members of the Campsen femily have
sunk their capital, lives and careers into, & is better than the alternative of paying $800,000 1o the
NPS and then opersating st & loss for the remainder of the contract term. Unfortunately, the previous
course is not an option because it would place FST in defiult of its contract. The NPS hes assumed
the unusual position of belng able to unilsterally incresse franchise fees on its convessioners tv the
point where they operaie a8 8 Joss, really &t any time sceording to the interpretation of the CPA it
advances, and then be able to foree the insolvent concessioners to continue to operate at a loss until
their contract ferm expires. A more one-sided and unconscionsble arrangement is difficult to imagine.

Throughout this critique there are demonstrations of how the NPS violates the CPA in its
FFA which are to0 numerous snd complex to express in this Executive Summary, so they are left for
the body of the document. The author offers his apologies for the length and somewhat techaical and
delibecate nature of the documens, but there was simply no other way to dispense with the
deficiencies in the FFA. 1 commend the body of this FFA Critique for your investigation. T am
convinced that an objective and reseoned examination of the information contained herein will
impress upon the reader the injustice fling upon: FST, and the need to reform the NPS franchise foe
determination process,
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. INTRODUCTION AND FACTUAL BACKGROUND

For: Surnter, where the Civil War began, is located on an island in Charleston Harbor, South
Carolina. It is administered by the National Park Service {“NP5™} as part of Fort Sumter National
Mogument (“FSNM™). Fort Sunrter Tours, Inc. {(*F5T™} is s privately heid family corporation that
has provided public boat transportation to Fort Sumter and operated a gift shop on the Fort pursuant
10 four concessions contracts with the NPS. The initial contract was entered into on July 13, 1961,
when the NPS selected FST out of five competing proposals. Throughout this long relationship FST
has been an exemplary coscessiones, consistently receiving the highest possible annusl operationsl
svaluations, and building 2 cordial and efficient working relationship with the local NPS officials
administering FSNM.

The NP$ maimains FSNM and a suitable dock there, and the contract requires FST, at its
expense, to operate and maintain two mainiand docking facilities, aad to provide the required
passenger vessels, operating personnel, and other things necessary to accommodate visitation to
FSNM. The contrast grants to the NP5 strict control over FSTs operation, including the right to set
FST’s schedule and spprove its rates. FST in wrn pays the NPS & franchise fee expressed as s flat foe
plus a percentage of gross receipts,

The present contract was eatered info on June 13, 1986, fora te.rm of fifteen years, At the
- time the present contract was entered into, FST had two and one-half years remaining on the then
existing ten year contract. As an inducement to construct & second docking facility at Patriots Point
Naval and Maritime Museum on Chareston Harbor at 2 cost of over $150,000, and to construct &
new vessel for the carrying of passengers 1o FSNM at a cost of over $1.4 million, the NPS, after
publicetion of required notices in the Federal Register and the solicitation of competitive bids,
canceied the remainder of FST's test year contract and emered into the present contrast with 2 fileen
year term.
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Section 9(a)}(2) of the present contract calls for FST to pay a flat fee plus 4.25% of gross
receipts as @ franchise fee for the entire fifteen year term. (Administrative Record, Tab A) (hereinafter
the Administrative Record is cited as “A.R."). Section 9e) provides for reconsideration of the fee
every five years. In a letter dated June 20, 1991, five vears into the fifteen year contract, the NPS
Southeast Regional Director notified FST that it was considering a renegotiation of the franchise fee.
{A.R., Tab C). The NPS prepared a Franchise Fee Amalysis dated February 27, 1992 (“FFA™).
wherein it concluded that it would impose a 12% franchise fee. (A.R., Tab G). FST was advised of
the NPS’s fee determination by letter dated March 16, 1992. {A R, Tab H). FST objected to the 12%
ﬁgure by a letter dated March 24, 1992, (AR, Tab I).

In the FFA, the NPS calculated average net income (“ANT”) and average balance sheet and
income statement figures based upon FST’s financial reports for the years 1986 - 1990. It then
applied adjustments to thess average figures to arrive at adjusted ANI (“Adjusted ANT") by limiting
officers’ salaries to 10% of gross receipts, reconstituting the lease of the passenger vesse! “Spirit of
Charleston” as a purchase (“SOC Reconstitution™), and assuming away almost $350,000 of FST's
equity. The limitation of officers’ salaries to 10% of gross receipts was based upon information
reported in the publication by Robert Morris and Associates, /990 Annual Statement Studies (“RiA
Statement Studies™). Once these adjustments were made, Return on Assets (“ROA”), Return on
Equity (“ROE™}, and Return on Gross Receipts (“ROG™) calculations were applied 1o the adjusted
average balance sheet and income statement figures at various franchise fee rates (ROA, ROE and
ROG are hereafter collectively referred to as “Profitability Measures™). The Profitability Measures
2t the various franchise fee rates were then compared to Profitability Measures reported in the Dunn
& Bradstreet publication, Industry Norms (“D&B Industry Norms™) for a sample of businesses
reporting to Dunm & Bradstreet under 2 combination of the four digit SIC code 4489, Water
Passenger Transportation, Not Elsewhers Classified, and another SIC code that is unknown.! The

! “SIC” is an scromym for Standard Industrial Classification, and is “the statistical
classification standard underlying all establishment-based Federal economic statistics classified by
industry.” Standard Industrial Classification Manual, 1987, Executive Office of the President, Office
of Management and Budget, National Technical Information Service, Springfield, VA, Preface. In
essence, the SIC classification system is an attempt to define and categorize various industries

7
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express purpose of this comprrison was 10 st & franchise fee rate 50 23 to mit FST's profits 10
approximately the medizo reported in the D&B Industry Norms. Onee the 12%% franchise fee was thus
set, proforma balance sheets, income statements gnd Profitability Measures for 1986 - 2000 were then
projected, and the resulting cumulative Profitsbility Measures again compared to the DA&B Indusiry
Norms Profitability Measures to assure that the projecied returns of FST approximated the median
returns reported in the D&B Indusiry Norms. Having satisfied itself that the 12% fee wouid,
according to its calculations, thus kmit FST's profits, the NPS settied upon the 12% franchise fee.
This unilatera increase in the franchise fee by the NPS, five vears into the fifteen year contract,
constituted almost g threefold increase in the franchise fee

Afier receiving notificstion of the unilaters] incresse to 12%, FST made two Freedom of
Information Act (“FOIA™) requests upon the NPS under 3 US.C. § 352, soliciting information
pertaining to the franchise fee increase, the FFA. and the publicstions the NPS pradicated its FFA
upon, narely, [0S Industry Norms and RAMA Statement Studies. (AR., Tabs K and M). Informatica
regarding D&B Industry Norms aod RMA Srarement Studies was denied, along with information the
NPS classified 25 “internal pre~decisions! documenze™. (A R., Tab N). By letters dated July {7, 1962, A
and September 17,1992, legal counsel for FST informed the NPS that its refusal to supply the
requested information did not qualify as an exemption under the FOIA, again requested the withheld
information, and informed the NPS that it had appealed the NPS's denial of the requested
information. (A.R., Tabs O and P}. By an internal Memoranciuen dated March 29, 1993, the NPS
Associate Director of Operations instrucied the Southeast Regional Director to rescind a previously
granted delay in negotiations, which defay had been granted ustil afler an answer was reccived
regarding the appeal of the FOIA request denial. (AR, Tab R). Upon notification of the NPS's
sescission of the defay in negotiations, and still not in receipt of the requested information regarding
the FFA calculations, the D&B Industry Norms, or the RMA Statement Studies, FST notified the NPS

comprising the U.S. economy. There are sctually two levels of SIC codes, a four digit level, and g
ning digit level, the former being more general, and the latter more specific. As discussed infra, the
diversity and dynamism of the economy make the establishment of a SIC system that particular
bnﬁmt:“&: nextly” into virtually impossible, particularly when four digit codes are used, as is the
case in the FFA.
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by letcer dated April 14, 1993, that it did not believe the NPS had the authority 1o unilaterally increase
FST’s franchise fees, and that FST would have to seek adjudication of its rights. (AR, Tab S). The
NPS responded by pronouncing its unilateral 12% franchise fea determination a final agency decision
by letter of the Southeast Regional Director dated June 16, 1993. (A.R., Tab V).

In the subsequent [itigation in the Federsl District Court for the District of South Carolina,
Judge Falcon Hawkins presiding, FST once again attempted, through discovery, 1o gain information
regarding the D&B Industry Norms, the RMA Siatement Studies, and the methodology employed by
the NPS in the FFA in utilizing the data contsined therein. The NPS souglt and was granted a
protective order precluding the information FST had so diligently attempted o obtain, thus limiting
the evidence in the case to the Administrative Record (“AR."™), which is attached to this FFA
Critique.

This detsiled history leading up 1o the presert Liigation shows that FST’s persistent artempts
to obtain information regarding the methodology and assumptions underlying the NPS’s FFA, and
the statistical data upon which the FFA was based, have been blocked at every tum by the NPS. And
the District Court’s refuisal to permit discovery in this ares preciuded & more substantive criticism of
the NPS’s methods during the course of the litigation.

Issues involved in the present litigation include whether the NPS has the statutory right to
unilaterally increase FST's frunchise fees during the term of the contract. The comrolling statute is
the Concessions Policy Act, 16 ULS.C. §§ 20 to 20g (“CPA™). Section 20b {d) of the CPA provides:

Franchise fees, however stated, shall be determined upon
consideration of the probable value to the concessioner of the
privileges granted by the particular contract or permit involved. Such
value is the cpportunity for net profit in relation to both gross receipts
and capital invested. Consideration of reverue to the United states
shall be subordinate to the objectives of protecting and preserving the
aress and of providing adequate and appropriste services for visitors
at reasonable rates. Appropriate provisions shall be made for
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reconsideration of frsnchise foes at least every five years unless the
contract is for & lesser period of time.

FST contends that the somswhat ambiguous reconsideration provision of §20b (d) only
provides for adjusting fees during the verm of a contract by mutual agreement of both parties. This
is consistent with the title of §20b of the CPA where the reconsideration provision is found,
“Protection of Concessioner Investment”, and with the substantive provisions of every paragraph
subsumed thereunder, all of which contzin provisions for the encouragement and protection of
concessioners’ financiel interests, It is also consistent with the long standing policy of the NPS that
predates passage of the CPA. In fact, the NPS’s own interpretation of the CPA was consistent with
that advanced by FST until 1987 when, without explanation and through inmernal agency guidelines
(not through regulation, 10 which greater deference is owed), the NPS altered its interpretation of the
CPA to grant itself the unilareral right 1o increase Sanchise fees during the term of a conmrsct,

The merit of the imerpretation FST is advancing comes clearly into hgbt when one considers
&:emhmnonsofﬂremmmmpponedby the NPS. i{the NPS'sin

{wxphamsadéed} ionof th s 3 dit3
s Ty { asired! Cmﬁly such 2n unconscionable provision was ot
the iment ofConm For ifit was, and if the NPS’s imerpretation prevails, no sans businessperson
will ever become a concessioner, and the entire concession system will collapse. No one will invest
their tims, talent and capital imto & concessions relationship if the NPS can unilaterally raise franchise
fees to whatever lavel it chooses, whenaver it chooses, Suck a one-sided construetion of §20b (d) of
the CPA places concessioners totally at the mercy of the NPS. Business relationships ke the one t,.hs’
NPS is attempting to impose upon FST end its other concessioners simply do not exist i the real
world of the marketplace.

The proper construction of §20b (d) of the CPA is that it provides for reconsideration of
franchise fees by mutusl consent, and requires it at least every five years in case & concessioner’s

10
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actual operational resutts fall short of what is necessary to remuin solvent. Unlike the interpresation
advanced by the NPS, there is a mutual benefit to this construction. It authorizes the NPS to reduce
fees if necessary to assure that visitor services, which the §20b (d) of the CPA expressly considers
paramount, remain intact. And of rourse this is not an undue benefit to the concessioner because any
reduction in fees requires NPS approval, which may be withheld for any reason. It is wholly
appropriate for the NPS to have the final say a3 whether a concessioner’s request for fee reduction
is granted, as the imerpreiation advanced by FST provides. But it is wholly inappropriate for the NPS
to have the final say in increasing fees during the term of a contract whenever it chooses. as the
interpretation posited by the NPS provides. FSTs imterpretation is reesonable and contains mutuality;
the NPS construction is unconscionable and Iscks any murtuality, for it places the concessioper
completely at the NPS’s merey. In light of these and other reasons which are too expansive (o explore
in this document, FST contends it is unreasonable to interpret paragraph (d) of §20b, “Protection of
Concessioner hvestment”, as the only paragraph in §20b of the CPA that, rather than providing for
protection of concessioner investment gs the title to the section indicates, grants to the NPS the
incredible right to unilaterally increase fees at its pleasure.

Other issues involved in the litigation include whether the NPS gave FST proper notice of the
fee increase acconding 1o the terms of the contract, and whether the NPS may kit the profits of ts
concessioners to  purported industry standard in contravention of the legal doctrine that the federal
governruent may not limit the profits of government contractors absent the clear and unambiguous
authorization of Congress. see ULS. v. Bethlehem Steel, 315 U.S, 289 (1942), aid Renegotiation Act
of 1951, 65 Stav. 7 {1951), as omended, 50 U.S.C. App. §§ 1211-1233 (1964) (repealed 1978).

Yet another issue in the case is whether the NPS acted in an arbitrary and capricious manner
that constituted an abuse of agency discretion or a violation of law in unilaterally setsing FST"s foe
a1 12%. Corollary to this issue is whether the NPS’s and the court’s refusal to permit discovery into
the substantive methodology employed by the NPS in its FFA constitutes harmful ervor.
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It is this last issue, whether the methodology employed by the NPS in the FFA constimuted
arbitrary end capricious agency action that was an abuse of discretion or not in conformity with the
taw, that is the subject of this FFA Critique. Having been denied the right, unjustly so in FST"s view,
to get s type of analysis snd critique into evidence in the case, and having been denied by the NPS
acness to the documents and infovmation forming the basis of its decision that 3o devastates FST, FST
felt compelled to offer this FFA Critique for the benefit of those in policy making positions. The
larcenous sbuse the NPS is attempting to impose upon FST must be cleardly understood and
prohibited if not only FST, but the entire concession system is 1o murvive, If the federal povernment
is permitted to destroy concessioners in the fashion described herein, the entire consession system will
disirtegrate, and the fxundational principles upon which our great countey was founded - protection
of property rights, market capiialism, snd the nurturing of sn environment in which the
entrepreneurial spirit is rewarded for efficient operations that mest the npesds of customers - are in
jeopardy.

The effect of this arbitrary and capricious sction by the NPS is not inconsequential, If
permitted to stand it results ix =n incresse in fanchise foes pavable by FST from $381,853 1o
$1,069,693, an increase of $687,840 cxciudmg interest, for the penod June 14, 1991, thrcmgh
December 31, 1995, Jhis 15t 8 three erease imposed unilaierally
ssiong congract! The effect of paying what will be cloge to $800,000 with interest
will devestate FST, sssentially stipping it of all its cash and securities, which stood at $1,073,000 ss
of January 1, 1996. This would leave 2 cash and securities balance of $273,000 as of January 1, 1996,

gatve cash and s ance of 2 ximately $132.000 by March 31, 1996, the
traditional low point of FST's cash and securities durmg the calender vear. {See Addendum E),

O STATEMENT OF DEFICIENCIES IN THE FRANCHISE FEE ANALYSIS

This FFA Critigue dearly demonstrates why the NPS was determined to block FST's acoess
10 the information it sought conceming the FFA. For this FFA Critique, Bmited as # is beceuse of
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FST s inability to access information utilized in the formation of the FFA, and by FST s nability 10
depose the individual(s) responsible for preparing the FFA, clearly demonstrates that the NPS's
methodology in the FFA constitutes an arbitrary and capricious abuse of sgency discretion that is not
in accordance with the law, Consexquertly, the 12% fanchise fee resulting therefrom is insppropriate.
An in depth review of the process employed by the NPS in its FFA reveals that the process is flawed
on the following grounds:

t

2

3

«

&7

- (8

7

The incustries the NFS compared FST's profitability and financial stetements o, us
defined by Sumdard Industrial Classification (“SIC") codes, are inappropriate
comparators because the businesses comprising those SIC codes are so dissimilar
to FST.

The data contained in the D&B industry Norms and the RMA Statement Studies is
unreliable because of the absence of iing dards in its collection,
verification end reporting.

The data reported on samples of businesses in the D&B Indusiry Norms and the
RMA Statemert Studies, and the inferences the NPS drew from that data, are
statistically imvalid. Arnd since the NFS's conclusion that a 12% franchise fee is
auevapriate is predicated ypon these statistically frvalid inferences, the conclusion
thai a 1256 franchise fee is appropriote is, itself, inmvalid,

Because of (1), (2) and (3) spwe, the NPS feriled in its duty 1o extablish the statistical
validity of the data it utilized in setting FST's franchise fee.

DAB’s and RMA's own criticism and limitation of the data reported in the D&B
Industry Norms and the RAMA Stetement Stucies renders the NPS's relionce ypon that
dota arbitrary and capriciows, @sd an error in judgement.

The marmer in which the NPS employed the D&B Industry Norms and the RMA
Stzemern Studies data, the way in which it manipulated FST's financial information,
and the assumptions it made in the FFA, so violate the CPA, NPS-43, Generally
Accepted Accounting Principles (“"GAAP”), fundamental economic principles, and
economic and operational realities, as to constitute on arbitrary and capricious
abuse of agency diseretion that is not in accordance with the law.

f the NPS had pot improperly monipulated FST's financial data or made
assumptions in its FF4 that have no basis in fact, the very methodology empioyed
inthe FF4 wouid have shown that the present 4.25% franchise fee should result in
profits that fall well within the quartile limits the NPS is aiming for.
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) The 12% fraxhise will strip FST of its cash and securivies, and result in a negative
anmal cash flow,

w. STANDARD OF REVIEW APPLICABLE TO NPS ACTION IN ADJUSTING
FRANCHISE FEES

Since this analysis eritiques the NPS’s fianchise fes determination process & length, an
sxploration of the judicial standard of veview spplicable to such agency action is warranted. Under
the Administrative Procedures Act (“APAY), administrative actions are not to be upheld by the courts
if “arbitrary, capricious, an sbuse of discretion, or otherwise net I sccordance with the aw™ §
UBC § 706 (2){A). Under the arbitrary and capricious standard of the APA, 2 court hes 2 duty to
ensre there is » “rational connection between the facts found =nd the choice made” whan reviewing
agency action. Burdington Truck Lines Iuc. v. Undled Staves, 371 U 8. 156, 168 {1962). Fusthermore:

[Tlhe reviewing court must assurs jtself that the sgency
decision was "based on @ consideration of the relevant factors . .\
[focnate omiited] Moreover, it must engage in a ‘substantial inquiry’
inzo the facts, one that i *searching and carefil.’ Etpd Corp. v. EP4,
541 F.24 1, 34-35 (D.C. Cir.), cers. dended, 426 U.8. 941 {1976),
citing Citizerss to Preserve Overton Pork, Fre. v. Polpe, 401 U S. 402,
415.16 (1971).

And finally, courts should not upheld administrative decisions “that they deem inconsistent with &

stanntory mandste or thet frustrae the congressional policy underlying a satute ™ United states Aresy
Eng'r Crr. v. Fed Labor Relations duth., 762 F.24 409, 414 (4thCir. 1983), guoting National Labor
Relations Bd. v. Brown, 380 U.S. 278, 291-92 (1963),

However, ia the present case an even Jower standard of review than that for arbitrary snd
capricious as described above is appropriate. The lower standard of review is based upon the NPS
reacking its franchise fee conclusion pursuant to NPS-48, an agency guideline which sets focththe
discretionary procedure for determining franchise fees, As an agency guideline or interpretation of

14
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policy, NPS-48 has neither the force of law nor legistative regulation. Pickus v. United States Bu. of
Parole, 507 ¥.2d 1107, 1113 (D.C. Cir.. 1974). It is merely a clarification of the agency's
construction of the statute it administers, and “agency regulations not mandated by federal law are
not entitled to the degree of judicial deference and enforcement due those promulgated under
compulsion of law”. Onslow County v. United states Dep 't of Labor, 774 F. 2d 607, 611 (4th Cir,
1985). Thus, while judicial review of a legislative nule may be limited by the “arbitrary and capricious”
standard of § 706 of the APA, “a court is free to make an independent inquiry into the correctness
or propriety of an interpredve rule .. .” Guardian Fed. Sav. & Loan Ass'nv. Fed. Sav. & Loan Ins.
Corp., 589 F. 2d 658, 665 (D.C. Cir, 1978)> In making its inquivy, a court may even substitute it own
judgement for that of an agency when reviewing an interpretive rule or guideline. Warer Quality
Ass'n Employees’® Benefit Corp. v. United States, 795 ¥.24 1301, 1305 (7th Cir. 1986).

In reviewing agency action pursuant 1o an interpretive nule or guideline, a court is to perform
& “substantial inquiry™ that is “searching and carefil” into the “correctness or propriety” of such
action as required by Ethy! Corp. and Guardian Fed.. The franchise fee determination process as
appliest in the case of FST is cleariy in derogation of even the higher arbitrary and capricious standard
of review applicable 1o substaniive regulations, and any question as to its impropriey should be

2 NPS-48, issusd March 6, 1987, first anmounced the NPS’s new found prerogative to
unilaterally iricrease franchise fees sua sporite. It is merely an internal policy guideline that was not
published in the Federal Register, or contained in the Code of Federal Regulations. Revised Standard
Concessions Contract Iangusge that reflected the newly-claimed power in NPS-48 was published in
the Federal Register on September 3, 1992. 57 Fed. Reg, 40508. However, this publication of revised
Standard Concessions Contract languige did not imbue NPS-48 with any authority beyond that
acearded poticy guidance, for, “{t}he rea! dividing point between regulations and generel siatements
of policy is publication in the Code of Federal Regulations.” Brock v. Cathedral Bluffs Shale oil Co.,
796 F.24 533, 539 (D.C. Cir. 1986); see also 44 U.S.C. § 1510 (1982). NPS-48 has not been
published in the Code of Federal Regulations, and s such it should be treated as a general statement
of policy or an interpretive rule,

? See also Batterson v. Francis, 432 U.S. 416, 424-26, 0.9 (1977) (while legislative rules
“have the force and effect of law, & court is not required to give effect to an interpretive regulation™);
fnd, GmemlE‘lcchc Co. v. Gilbert, 429 U.S. 125, 141 (1976) (= court may accord less weight to
fmprmvefh w’gy;nddins than to “sdministrative regulstions which Congress has declared shall have the

orce of .

15



174

decided in favor of FST in light of the lower standard of review that is actually applicable, and in light
of a court’s prerogative 10 supplant an agency's judgement with its own when reviewing agency
action pursuant to an interpretive rule or guideline. As demonstrated in great detail below, a thorough
investigation into the machinations of the franchise fee determination process employed in the case
of FST demonstrates the process to be arbitrary, capricious, an abuse of discretion, and not in
sccordance with the CPA.

V. DESCRIPTION OF THE FRANCEISE FEE RECONSIDERATION PROCESS

The NPS utiized NPS-48 as a guideline in the reconsideration of FST"s franchise fees. NPS-
48 instructs the agency to calculate average concessioner returns On Sross receipts, equity, and s3sets
based upon the annual sudited financial reports of the concessioner for the most recent five years.
{AR., Tab B, Guidefine st 15-20), NPS-48 fizrther suthorizes the NPS, st its discretion, to adjust the
concessioner’s reported expanses to “reflect the value realized by the concessioner”. (AR, Tab B,
Guideline, pgs. 13, 17, 19).* The express aim of these acjustments is to arrive at 2 figure that
“represents the probable vaiue of the opportusity grated by the [contract] authorization™. (AR., Tab
B, Ex. 3, p. 1). The NPS then chooses “representstive” industry categories from the Dum &
Bradstreet, Inc. Publication, Industry Norms (“D&B Indusiry Norms™), snd compeares the
concessioner returns, as edjusted by the NPS, to the D&B data.® The NPS is then instructed to vary
the proposed franchise fec to ascertain a fee level that limits the concessioner’s returns on gross
receipts, equity and assets to appraximately the industry median sccording to the D&B Industry
Norms (AR., Tab B, Guideline, p. 18; and, Exhibit 1, p. 4). Finally, once the fee has been determined
by reviewing past financial resuits, some fact finding is supposed to occur to incorporste ey

*Tbe NPS reviewed FST"s financial daia for the years 1986-1990. The adjustments were
applied to average figures for the five year period. (A.R., Tab G).
. “The D&B Industry Norms repons median and quartile financisl statement and profitsbility
information on businesses in its sample population which have been classified into various four digit
Standard Industrial Classification (SIC) codes.
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significant funure changes into & pro forma depiction of the new fee’s impact on future resuhie (AR,
Teb B, p. 19).

In the review of the franchise foe determination process as implemented in the FFA, sitention
will first-be focused upon the impropriety of utilizing industries represented by SIC codes as
comparators (o FST. Then, the sististical invalidity of the NPS relying upon the D&B Indusmry Norms
and the RMA Statement Studies dats to draw inferences about the populstion of businesses
comprising such SIC codes will be addressed. The consequence of the NPS’s failure in its duty to
establish the matistical validity of the D&B Industry Norms and the RMA Siatement Studies data it
employed will then be discussed. And finally, the NPS’s adjustments to FST's financisl statements,
and the assurmptions made in the FFA will be critiqued.

VI. THE MANNER IN WEICH THE NPS EMPLOYED THE D&B INDUSTRY NORMS
AND THE RMA STATEMENT STUDIES IN THE FFA IS NOT STATISTICALLY
VALIR

() It is Not Valid for the NPS to Assume that FST's Financial Statement and
Profitability Measures Should Approximate the Median for the Population of
Businesses Categorized Under SIC 4489

A substantive analysis and criticism of the D&B Industry Norms will illuminate the arbitrary
and capricious nature of employing data contained in the D&B Industry Norms as a comparator to
FST. In order to compare FST’s operating results ¢ industry quantiles and medians as called for in

MPL4R the NPE had 1o geclen BET to 5 SIC x.ul....o.a. classification. In the FFA, the NPS indicated

that it compared FST's profitability o, “the medisn reaurns for the water transportation industry (SIC
4485) reported by Dusn & Bradstreet in its Industry Nonms for the years 1985 through 1989 (A.
., Tab G). However, as is demonstrated below, this was not possible.
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SIC 4489, which the NPS purporied to use for the entire period, 1985-1989, did not even
exist until 1987, and annusl data classified under this code was not available i the D&B Industry
Norms until the 1988 calender year. The SIC codes in effect up until 1988 were estsblished in 1972,
These 1972 codes were revised by the Office of Management and Budget, and published in the
WIMCWMM@M 1987 Executive Office of the President, Office of
Management and Budget, National Technical Information Sesvics, Springfield, VA (“SIC Manual,
1987%). It is in this 1987 revision that SIC 4489 was created by mevging parts of what were SIC 4441
and SIC 4459 under the 1972 regime, into the new SIC 4485, SIC 4441 was s code for
Transportation of Freight snd Passengers on Rivers and Canals, and SIC 4459 was a code for Logal
Transportation of Freight and Passengers, Not Elsewhere Ciassified, It iz the transportation of
passengers parts of SIC 4441 and SIC 4455 that werse combined in 1987 to creste the sew SIC code
4489, Water Transportstion of Passengers, Not Elsewhere Classified. The 1987 revisions merged the
remaining parts of the old SIC 4441 and SIC 4459 having to do with transportation of freight, futo
another new code, SIC 4449, Water Transportation of Freight, Not Elsewhere Classified. SIC
Manual, 1987, pgs. 670 and 689,

In the Preface to the SIC Manual, 1987, Iames C. Miller T, then Dirsctor of the Office of
Management and Budges, wrote that the SIC Codes are “revisad periadically to rafiest the sconomy’s
changing industrial organization”. Upon publication of its intent to revise the SIC codes in the
Federal Register on February 22, 1984, OMB received over 1100 proposals for changes. To analyze
the proposals and make the changes, OMB established a multi agency Technical Committes on
Tndustria] Classificstion, which acoepted approximately 40% of the recommended shanges.
Concerning the fruit of this Technical Committee’s Iabors, Director Miller wrote:

The 1987 SIC revision has taken info account technological
changes; institutional changes such as deregulstion in the banking,
expangion in the service sector, In addition, changes have been made
to improve industry detsil, coverage, and definitions, and to clarify
classification concepts and the classification of industrial activities.
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‘The point of this explorstion into the 1987 revisions of the SIC codes, and the etiology of SIC
4489 is twofold. First, the NPS purported in the FFA to compare FST s raturns to thoss reporied for
SIC 4480 in D&B s Indieszry Norms for the five year period, 19851989, but SIC 4489 did not even
exist for three of the five years reviewed. Secondly, whatever SIC code the NPS utilized for the years
1985-1987," are inappropriste comparators to FST oa two grounds, First, sssuming the NPS utilized
§IC 4441 and/or SIC 4459, which, upos inspection of the SIC codes in existence at that time were
its only options,” the composition of those SIC codes trint them as comparstors for FST because
they include businesses engaged in the passage of freight. The pre-1987 SIC 4441 and SIC 4459
insluded canal berge operations, eansl freight transportation, intracosstal freight transportation, ang
log rafting and transportation. SIC Manwal, 1987, pgs.275, 670 and 690. The only nexus these type
of operaiions have with FST is that they all involve boats. The second reason the SIC code(s) utilized
by the NPS for 19851987 are net representative of FSTs operstion is clearly logieal, No SIC existed
prior jo 1987 that came closs to represanting the transportation of passengers on inland waters, for
if one did, the Technical Committee on Industris! Classification would not have dissected ot
passenger from freight transportetion in preexisting SIC codes as it did, in order 10 create SIC 4489,
The clesr implication is thet even the cornmittes thet 2steblished the 1987 SIC codes, consistent with
the ressons given for SIC code changes in the Prefaoes to the SIC Mand, 7987, reslized that changes
in the marketplece had mede whatever SIC code(s) the NPS utilized for the years 1985-1987
obsolets, There is no other conclusion thet can be drawn from the fact that they segregated these old
SIC codes into parts, mergad some of the parts into the new SIC 4489, and abolished the ofd codes,

7 FST ean only specultte 83 to what the NPS utilized for 1985-1987, because its request to
depose the author of the FFA was denied by the District Court. Presumably the NPS uilized SIC
4441, SIC 4459, or 8 conmbination of the two, since components of these two SIC’s were merged o
form SIC 4489, The FFA gives no indication on its fies 15 to what the NPS did for these years other
than use SIC 4489, whick, & hss been established, was impoasils,

¢ The osly other pre-1987 revision SIC code that, by virtus of its title appears plausible for
the NPS to have used, is the old SIC 4469, Water Transportstion Services, Not Elsewhers Classified.
But upon close inspection, SIC 4459 i3 an even worse match than SIC 4441 or 4459, It included
mmm&%ﬁﬁmﬁam:ﬂwﬁmmﬂma&!m
piloting vessels in and out of harbons, and wrecking ships for scrap, SIC Manwal, 1987, pgs. 276, and
670-671. Ifthe NPS used old SIC 4469 in 1985-1987, Mdmomsmmreu’bm:rythamhe
utilization of SIC 4441 and/or 4459 that is being criticized herein.
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The NPS purported to use a SIC code for 1985-1987 that did not exist. The oaly possible
explanztion as to whet it really used, is that it utilized SIC code(s) for 1985-1987 that the OMB
committee responsible for establishing SIC codes had detarmined to be obsolete and not reflective,
not oaly of FST"s industry, but of any industry. And this decision to employ the obsolete code(s) was
raade in 1991, four years after the obsolete nature of the code(s) was established. Finally, the most
pleusible codes that the NPS might have used for 1985-1987 are clearly inappropriste because they
included businesses that carry freight on selfpropelled vessels, tg boats, and barges on inland
waters, businesses that carcy freight in barges and self-propelled vessels on canals and rivers, and
businesses that raft up and transport logs.® It is needless to say that transporting a load of coat on the
Mississippi Rives, or assembling end transporting a reft of logs on the Chio River kas po correlation
to FST's concession operation of hosting znd transporting passengers to, and opersting a gift shop
on, FSNM, except that they all occur on the water (the gift shop excluded, of course).

As demonstrated above, the SIC code(s) the NPS utiized in 1985-1987 are clearly composed
of businesses that are insppropriste comparators to FST. Yet the 4489 SIC eode utilized in 1988-
1989 evokes no more confidence in the NPS’s process. Businesees included in SIC code 4489 include
air boats, swamp buggy rides, excursion boat operations and water taxis. SIC Mamal, 1987, p. 275.
Air boats sre mrely capable of carrying more than stx passengers, and as such are not subject to
rigorous and expeasive US Coast Guard inspection standards as FST s vessels are.’® And 8 business
engaged in taking passengers on air boat rides through marshy aress, six passengers at @ time, bears
little resemblance to FST's concession operation. Swamp buggies aren’t even vessels at all, but are
wheeled vehicles that are propelied via tire contact with the ground in muddy environments, and they
too carry very few passengers. Water taxis are generally small boats under forty feet that, similar to

’AcmﬂythtNPShbdngﬁvmthebuuﬁtchhedoubtbeuuumuunnpﬁonhnbm
mdaﬂnttheNPSutﬂbedtheprsl?ﬂSlCcodeﬂhnmthedmﬁthSTsopusﬁon(S!C
4441 and/or 4459). If the NPS actually used Water Transportation Services, Not Elsewhere Classified
(SIC 4469), which title “sounds™ like it fits FST, the NPS was even farther off base as discussed in
the previous footnote.

”Pwvmdswmdxwhspmmforhimmnmmbjemtommyuscm
Guard standards which FST's veasels are subject to in their construction, maintensnce and operation,
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land based waxis, transport a few psssengers on demand from one point 10 another. Air boat. swamp
buggpy and water taxi operstions involve relatively inexpensive vehicles carrying only a handdful of
people, opersting in a completely different market niches and natural environments. They bardly
vompare to F5T°s vessels which, in the case of the “Spirit of Charleston”, cost $1.4 million and is
capsble of carrying 423 passengers. Most of these type of businesses are, based upon FSTs
gbseevations, “mom and pop™ operations that sarry very few passengers snnually and are barely
solvent. I would be safe to suy there is not an sir boat, swamp buggy or water taxi operation in the
country that snnuslly carries 10% of the 220,000+ passengers FST carries to Fort Sumter. Neither
are excursion boat operadons, whick typically include mesls and entertainment, and often aff day
sruises, comparable to FST”s operations under its concessions contract. And fow if any of these
comparstors face the same rigid price and operstional controls imposed upon FST by the NPS.Y

This discussion of SIC codes highlights the fact thet SIC codes, partieularly four digit SIC
codes as employed in the FFA, “paint with 2 broad brush™, The businesses somprising = particular
four dight SIC ends are so diverss, 1t is impossibls to utilize Snsncial data categorized by such codes
to establish what the profitability of a particulnr business shendd be. Consider SIC 4499 { Water
“Transportation Sexvices, Not Elsewhere Classified), which is 2 post-1987 cods that the old SIC 4469
was merged o, | includes such diverse operations 23 marine surveyors, which are essextially mavine
appreisers and adjusters with little or no Iabor force or capital sssets, boat rental companies, and
marine rilways énd drydocks, which require massive capital aseets and large labor forces. This is not
10 say that the SIC system has nouiility at all, for i it had none, prasumsbly the entive scheme would
not exist. The SIC codes sre beneficial for classifiing businesses in 8 very general sense. For example,
SIC 4499 is beneficial for pauging the contiibution to Gross Domestic Product (GDP) made by
businessss sngaged in providing services incidental to water transportation. For the purposes of &
measurement such 22 GDP contribution, classifiing marine sueveyors, bost rental companies and

Y For example, the NPS megulates: (1) the price and nsture of all merchandise and services
provided by FST; (2) FST's schedule, forcing FST to run in the off-season when it is unprofitable;
(3) FST's adventising; (4) the sumber of passengers FST may centy on any particular trip; (5) FST's
maintenence of vegsels; (6) FST*s ingurance coverage; and, (7) FST"s internaf operntional policies,
sach as its Safety and Loss Control Program. (A. R., Tsb A, Exhibit E).
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marine railways together is perfecily appropriate, for it is the magnitude of their only common
characteristic, services incidentsl to marine trensporiation, that is being messured. It is wholly
inappropriste, however, to assume that a quartile presentation of financial statement data and
Profitability Measures derived from a sample comprised of marine surveyors, bost rental companies
and marine railways scourstely infers anything abour similar measures for the population of
businesses, or any particular business, categorized under SIC 4499, The financial statements of these
diverse businesses are simply 100 dissimilar, because the businesses are so dissimilar. Another example
of an appropriate utilization of the SIC classification might involve the Department of Transportation
utilizing SIC 4489 to estsblish the number of passengers transported annually on inland waters. As
in the sxample sbove, the magnitude of the one common element among the businesses cormprising
SIC code 4489, transportation of passengers on inland waters, is being measured. However, once
again, it is erroneous to assume that a quartile presentation of financisl statement data and
Profitability Measures derived from a sample of businesses classified under SIC 4489 infers anything
abow what the finuncial statements or Profitability Measures for the population of businesees, or any
particular business, subsumed under SIC 4489 should be. The financial statements and Profitability
Measures of businesses classified under SIC 4489 are simply too diverse because their assets and
lisbilities, the environments they operate in, the operational challenges they face, and the markes
niches they serve, are 5o incongruous. The reality is that the U.S. economy is so complex, the
businesses comprising the economy so diverse, and industries are evolving so rapidly, that it is truly
impossitle to establish industry classifications that any particular business wilt neatly “fit” into for the
purpose of estimating some target level of profitability. The only reasonable conslusion that can be
drawn from a serious inquiry into the NPS's utilization of the D&B Industry Norms data as dictated
by NPS-48, is that the dats, being classified by SIC code as it is, is insufficient for the purpose for
which it is employed.

Thus far the polemic regarding the NPS’s uiilization of the D&B Industry Norms and the
RMA Smunmmmfomseduponﬂnfmn'digit SIC oodes the data is classified by. It bas
beenembﬁﬂwdthn,akhmghswwdesm:ppmpﬁueformmelppﬁaﬁons,hhwhony
meamdmwmmswmwmqwew
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statement data and Profitsbility Messures from that sample, and assume thar the resulting dats is
reflective of the populiation of businesses or any particular business classified under that SIC code,
‘That the SIC codes ere insppropriste when emploved to establith norms for financisl stztement and
profitability dats is 2 function of the diversity of businesses fulling within any particular four digit SIC
code's broad definition and categorizetion parameters. In essence, this is 2 sysiemic inadequacy
resulting from the “broad brush” spproach to SIC code classifieation. This inadequacy would prevail
whether one uses DE&B Industry Norms, Robert Morris & Associates Annual Sitement Studies. ot
any similer compilation of financial and profitability date by four digit SIC code.

{2} The D&B Indusiry Norms Dax is Not reliable Because of the Lock of mamy
Accounting Stardards in its Collection

Now the focus will shift 1o the particular information reporied in the DEB Industry Norms
for SIC 4489. Even if one assumnes there i3 no systemic inadequacy in employing financial statement
and profitability data categorized by four digit SIC code as the NPS did in its FFA; and, even if one
sssumes the industrial category, SIC 4489, is truly representative of FST s concession operstion; the
validity of the. data reported for SIC 4489 in the DEB Jndustry Norms for 1988 and 1989 is
inufficient becsuse of the lack of any scocoming stendards. The figures utilized in the DES Industry
Norms datebase are not sudited or verified by D&B. They are simply reported by mansgement on
forms provided by D&B in a nommiform mamer. ¥or example, the D&B data does not digtinguish
betwesn businesses ueing the accrust or eash method of accousting; betwesa businesses using Last
In-First Out (LIFQ), or First In-First Out (FIFO) methods of secounting for inventory; or between
businesses that use aocelersted versug sireight Fns dsprecistion. Neither does D&B make sny attempt
to confirm that the businesees report figures consistent with GAAP, Yet, the NPS compares FST's
financisl statements, which it knows to be audited because NPS-48 requires them to be so, with &
compilation of date darived from unaudited, unverified reporis voluntarily supplied by raanagers of,
not a random ssmple of companies, but companies that choose to participate in D&B's reporting
services,
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In considering the propriety of wilizing DEB’s figures, one must niot loose sight of the fast
MMkaMmm.mmWhmmmwmlo
D&B is to obizin 8 good credit rating. These company’s credit ratings are better the higher they make
assets and equity sppesr, and the lower they make tabilities appear. So to the extent the participating
companies zre willing xnd able (and they are very able in the case of unsudited companies) to “fudgs”
has the effect of skewing the Return on Asssts snd Return on Equity profitability figures for the
sample lower, This in tom makes FST, with its audited statements, sppear relatively more profitable
than it would i the figures reported by participating comparies were sudited. And the NPS can not
digregard the significance of the participating companies not submitting audited statements and remain
consistent with its own values 85 expressed in NPS-48, for NPS-48's requirement that concessioners
grossing over §1 million submit sudited Snancial statements to the NPS clearly demonstrates that it
considers audited statements to be assential for scourate reporting of financial information. (AR., Tab
B, p.1). Ifthe NPS requires sudited statements froms its concassioners, it should also, if its going to
compare such stxtements o 8 compilation of data from other eompanies, assure that the data on such
other companies is also besed upon sudited statements.

{3)  The NPS's Inference that the D&B Indusiry Norms Dasa Equals or Closely
Approximarss the Financiol Statzment and Profitability Measres of the Larger

Population of Businesses Classtfied Undzr SIC 4489 is Siatistically Frvalid
As stated previously, 1988 and 1989 are the enly years during the five year period anslyzed
by the FFA for wiich the D&B Industry Norms reported data for SIC 4489, Since it is uncertain
which SIC codes the NP$ utilized in 1585-1987, and sinca it has been demonstratad that whatever
code(s) were employed for those years, they were obsolets and not represemative of FST's
concessions operstions, focus will now be directsd 1o the statistical invalidity of the 1988-1989 D&E
datr, and the inferences drawn therefrom. The stetistical data reported in the D&B Industry Norms
are the medisn and quartiles for financial statement accounts snd Profitability Measures for 3
particular sample of compsnies classified under SIC 4489, The median and quartile measurements are
known as descriptive statistical measures. That is, these statistics simply describe the population
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sgmple being measured.® These descriptive statistics offer no quamification of the degree of
confidence one may place in inferences drawn from them. The degres of confidence one may place
in inferences drawn from descriptive statistics such as these sequires the applicetion of inferential
statisiics. As opposed to descriptive statisties, which simply describe, in & statistical sense, & sample,
inferential statistics deal with, “draw{ing] conchusions abou: the population from which [a) sample
is drawn . . . {o]n the basis of dats from [the] sample". Statistics, p.88.

in the present case, the NPS drew &n inference from the dsscriptive statistics reported inthe
D&B Industry Norrss. That infierense was that the quartiles and medians reported for the samples of
WMW&CMQ&:&@D&BWMWM!O or clossly approximate
the quariiles and medians for the entirs population of businesses classified under SIC 4489, That this
is an accurate statement of the NPS’s inference from the D&B data is self evident in the process it
employed in the FFA. Furthermore, NPS-48 indicates that the entire process of determining Sranchise
fees is predicated upon this inference.

determined
8 oroniabuie v H T e [gﬁphasas adéed}. (A.R., Tab B,

Review the quartile thresholds provided in Exhibit 4 for the
varicus services [Extibit 4 Bists industry returns by quartile as reported
by D&B]. Choose the concessioner’s primary service(s) and determine
what quartile the concessiones’s adiusted return on gross . . . falls
mo, AR ee A 1 # e TR OF 2 R =AW

** Descriptive statistics are gencrally concerned with measures of cemer, such as the arithmetic
mean,medhnmdmdqwi&mofbuﬁoumchsqmrﬁlamdpumﬁ!a;mﬂwim
measures of variation from the mexn among reported dats, such as variance end standard devistion.
Statistics, 2nd ed., Gilbert, Norma, (Susnders College Publishing, Philadelphia, 1981) pgs. 54- 70.
ThequuﬁlemdmdindmnpmedhtheD&BbxﬁmNmmMpﬁvemﬁsﬁu,but
drawing inferences from those descriptive statistics a3 the NPS did in the FFA lies in the domain of
inferential statist '
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mﬁmlﬁemmmxsbasedontmmcfﬁw
contessioner’s returns with sindlar puiside indusiry rebirns [emphasis
added). wmmmmamwamm)
indicate & higher percentage fee. Low concessionser retumns (ist
quartile or low 2nd quartile) mdicate & lower percentage fee. (AR,
Tab B, p.18).

That the entire franchise fee determination process set forth in NPS-48 is premised upon the
inference that the date contsinad in the DEB Indusiry Norms represents industry resums was even
recognized by the 4th Circuit when it siated:

Finally, NPS compared the FST data to the Dunn & Bradstreet
{"D&B) Industyy Norms for the water transportstion industry. NPS
mﬁedmﬁel%&mhsefee,whchub&wedwﬂdaﬂow?ﬂ
to reap profits in excess of D&B’s
femphasis added], (4th Cir. Slip Op. No. 94-1570, p.17).

W,i&m&mﬁcﬁymmof&emommofmemp&

the small sample size, and the abwence of data essential to evaluata the degres of confidence that may
be plrced in the inference.

The inttisl problem with the NPS"s inference that the DB sample datz reflects the industry's
Profitability Measures arises from the nonrandom nature of the samples employed by D&B. The
companies for which dats was reported were not randomly selected from the industry, but were
companies that voluntarily reported their financial data to D&B. The samples ure known as
“opnvenience” or “accidental” samples in statistical pariance, and statisticians plase no confidence in
convenience samples,

The problem with convenience samples , . . is that [there is] no
way of inowing if those included are representative of the target
popuistion. . . . When participstion is velustary or sample elements
are selectod because they are convenient, the sampling plan provides
no assurence that the sample is representative. Empirical evidence, as
& matter of fact, is much to the contrary. Rarsly do samples selected
on & convemiencs basis, regardisss of size, prove representative.
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Converience sermples are not recommended, therefore, for descriptive
or causal vesearch. Marketing Research: Me
Foundations, 4th ed. (The Dryden Press, Chicaga, 1987) pgs. 435«
436.

A sample should be chosen objectively, and should not be
determined by the convenience of the experimenter. . . . [Vielid
wndunom about the pepulation can be madeif the :am;:ie teken is

stople random sampls [emphasis in the original].

Definitionr A eimple random sample is chosen 30 that each sample
of that size in the population is equelly hkely to be
chosen Such & selection is said to be made at rapdom
{emphasis in the original}.

The technigoes of statistical inference . . . are based on the
sasimption that your sampie is & simple random one. . , . [Tihe sample
is 2 random one if each additional member added to the sample is
chosen so that all remaining members of the population are equally
fikely to be chosen. Stavistics, pgs. 20-21.

The seraples used & tha DEB Industry Norms ave not saadom because SIC 4489 businesses
not participating iv D&B’s reporting service had no chance whatsoever of being selected into the
satmpling sat. There sre o least 3,000 businesses in the passenger vesse! business in the United Sutes,
yet in 1588 only 16 companies reported to D&B under SIC 4489, and in 1989 there were 36
companies.™ So it appesrs tht at least 99.5% and 98,1% of the populsiion of SIC 4489 businesses

¥ The Pessenger Vessel Association (“PVA™) is the national trade aseociation of passenger
vessel operators in the United States. 1t has approximately 300 members, and scconding to WL R,
Mostelier, the 1905-1996 PVA President, there are at Jeast 2,500 other businesses in the industry that
are not members of PVA. So an informed opinion as to the size of the passenger vessel industry in
the United States is 3,000 businesses. However, the number of husinesses comprising SIC 4482
should be yer higher. Recavss of the brosd definition and indusiry parsmeters for SIC 4489,
businssses that are 8ot considered to be involved in the passenger vessel industry sccording 1o PVA
criteris, are siill included in SIC 489 (i.e. swamp buggies),
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in 1988, and 1989, respectively, were excluded from the possibility of being included in the D&B
samples. ™ These clearly were not random samples of sl businesses in SIC 4439.

In the FFA the NPS violated one of the cardinal statistical principles of sampling when it
utilized nommandom sxmples, and sssmed the Profitability Measures derived from those sarples were
degcriptive of the entire popuintion of SIC 4489 businesses from which the samples were drawn. The
statistical community has such littie faith in nonproba&ilitynr nonrandom sampies becsuse they
invariably are not representative of the larger population from which the sample was taken. They
aimost always introduce bias in the form of some characteristic or set of characteristies which ere
common to the sample members that cause or contribute 16 their being included in the noorandom
sarple. In the present case, the sample consisted of businesses voluntarily reporting finsncial data to
&R in order to obtain & credit rating. Consequently, some bias in this sample might be introduced
by an over representation of companies needing financing, or by a lack of integrity in the information
reported by virue of the voluntary submitial procedure, In any case, it i3 not necessary 1o speculste
upon or identify the nature of the bias introduced by D&B’s sampling procedure. The point of this
discussion is 2o assist in developing an imuitive understanding #s to why nowandom sampling i8
unaccepteble in infirentisl ataristics. Another reason nonrendom samiples are unsceeptsbls is that they
preciude an assessment of sampling error, and thereby prevent statisticians from determining the
aceuracy of their estimates,

Nonprobability [ronrandom] samples  involve personsl
judpement somewhere in the selection process. . . . The fact that the
elements are not gelected probebilistically frandomiy} preciudes an
assessment of ‘sampling error”. Without some knowledge of sampling
error that can be attributed to sampling procedures, we cannot place
bounds on the precision of our estimates, Marketing Research, p.435.

"Bxchﬁonrmﬁ#mmpuﬁahumﬂcudxyw*lﬁbbwmpmiahpopuhﬁon}x 100
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On the basis of the nonrardom nature of the samples employed by the NPS alone, it can be
conciuded tht the NPS had oo basis to conclude that the D&B data refiects the madian for financial
statement acoous or Profitebility Measures of business classified under SIC 4489, On the contrary,
it is clear that the consensus in the statistical community is that the nonrandom nature of the D&B
sample renders the data completely unreliable a5 & predictor for anything about businesses classified
under SIC 4489. There is 5o question about this. However, to emphasize the srbitrary sad capricious
nature of the FFA, additional statisticsl deficiencies in the D&B dats employed will be discussed.

Another major deficdency in the D&B Industry Norms data hss to do with sample sise.
Genenlly epesking, the larger the sample size in inferentia] statistics, the more acourate the statistical
inference tha: the measure of # charsetesistic in & sample is refloctive of the population 52 8 whole.
Statistics, p. 187, And, “the thing that directly sffects the size of the sampie is the varisbility of the
charactesistic inthe population™. /d,, p. 487. Bevause of the very small sample sizes (16 and 56), and
the wide varistion in the Profitshility Measures, the sample sizes in the D&B dsta are too small to
eagender any reasonsble level of confidence that they are reflective of Profitebility Measure
characteristics in the populstion of businesses clessified under SIC 4489. Although there i insufficient
data to quantify the level of confidence that may be placed in the inference that the D&B Industry
Nornss data is reflective of the population of SIC 4489 businesses, & consideration of the iremendous
variztion in the Profitability Measures reporied intuitively demonstrates that the dats, even i it were
derived from & random sample, would not be considered refiective of the industry because the
samples are too small. At this point it is important to keep in mind that the rumber of businesses in
u sample necessary to produce characteristics that are reflective of the industry & & whole, is s
function of the verishility of the charscteristice measured. The higher the variability, the greater
sample size required. In the present case, the greater the varishility in ROA, ROE and ROG in the
D&B data, the larper the sample size should be to accurately depist the industry. Ideally, the messure
of the varisbility of the Profitability Measures in the D&B samples of businesses, and the number of
samples necessary to establish statistically valid inferences, would be quantified by calculating the
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standand deviation of the guartile thcesholds and medians for a large number of samples.” However,
the dats svailsble from the D&B Industry Normes is insufficient for the standard deviation cakulation.
Conssquently, the bast indicstion of varisbility of the Profitability Measures availsble from the D&B
dats is the variability of the second and fourth quartile thresholds reported for SIC 4489 businesses
in the D&B Industry Norms ssmples for 1988 and 1989.' These are depicted in the A below:

Table At DEB Quartile Thresholds for SIC 4485, 1988 and 1989

1983 Second 1982 Fourth Range Between
Quartile Threshold | Quartile Threshold Thresholds
RCA {12.5%) 214% 33.9 %poimis
ROZ {56.1%) 49.7% 105.8 Ypoints
ROG {3.9%) 14.0% 17.9 Vmis

The varisbility of the medisns for the Profitability Measures reported for SIC 4489 in the
D&E Imbustry Norms seraples for 1988 and 1989 is another indication of the variablity of the
Profitsbility Measures. These are depicted in Table B below:

Table B: D&B Median Profitability Measures for SIC 4489, 1988 and 1989
: 1988 1989 Variance
ROA (7.7%) 13.8% 21.5 %points
ROE (33.3%) 313% 64.6 Ypaints
ROG (L2%) 6.9% 8.1 %points

3 The standiard deviation is & measure of variability of a characteristic in s sample. Srafistics,
pgs. 68-70,

1 Remember these are not the ranges for these Proftability Measures. The ranges, defined
by the Gth and 100th percentiles, would be greater than the quartils thresho'ds which are defined by

tha 25th and 75th percentiles. I the rnge data wese available, it would show an even grester degree
of variahility,
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Although the level of confidence that can be placed in the NPS’s inference that the D&B
Indusry Norms data reflects the population of businesses classified under SIC 4489 cannot be
statistically measured because of the insufficiency of the data that the NPS chose to utilize,
consideration of the wide variability in the data 25 depicted in Tables A and B leads to the intuitive
conclusion that the sample sizes in the D&B Industry Norms are 100 small 1o justify reliance upon the
sample deta to infer anything about the population of businesses classified under SIC 4489. Consider
the ROE data reported by the DB Industry Norms. The second quartile threshold for 1988 is
negative 56.1%, and the fourth quartile threshold is positive 49.7%, resuiting in an incredible range
for quartile thresholds of 105.8 percentage points! Similarly, the reported ROE medians are negative
33.3% in 1988, and positive 31.3% in 1989, for a Ekewise incredible variance of 64.6 percentage
points! These wide swings in reporied ROE are accompanied by similarly wide swings in the other
Profitability Measures.

Considering this extreme variability in the characteristics measured in the D&B samples, the
NPS’s conchusion that an average of the Profitability Measures reported for the D&B samples reflect
the Profitability Measures for the entire populstion of businesses classified under SIC 4489 is
completely without mexit, The returns for that population of businesses simply could not have varied
so wildly from 1988 to 1989. The only possible conclusion that can be drawn froma consideration
of the extreme varistion in the D&B Industry Norms data is that drewing any inferences sbout the
population of businesses from which the samples were drawn on the basis of the characteristics
messured in the samples is ;utisﬁully invalid. No confidence can be placed in the daia indicating
anything sbout the population of businesses comprising SIC 4489. Subsequently, neither can the data
supply any indication of what FST’s Profitability Measures “should be™. The NPS has simply missed
its mavk of holding FST"s profitability close to the median for businesses classified under SIC 4489
because of the insufficiency of the D&B Industry Norms data.
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t4)  The NPS Failed in its Duty 1o Establish the Statistical Validity of the Daia it Used
from the D&B Industry Norms

It is the duty of an sgency “to establish the statistical validity of the evidence before it prior
10 reaching conclusions based on that evidence,” St. James Hosp. V. Heckler, 760 F.2d 1460, 1467
1.5 {7th Cir.), cert. denied, 474 U.S. 902 (1983). However, the NPS presented no evidence to
establish the validity of the dats it utilized or the inferences it drew from the D&B Industry Norms.
Evenifit had desired to presemt such evidence, the NPS could not engage in any type of inferential
statistical analysis 1o establish the validity of its inference because the improper sampling technique
employed, and the incomplete nature of the data, make such an analysis impossible.

Applying inferemial statistics it is possible, with a randorn sample, and employing the Central
Limit Theorem and parametsic statistical analysis, to determine the sample size required to conclude,
at a predetermined level of confidence, that the mean of a particular characteristic in a population falls
within » defined ange around the mean of that characteristic for the sample. Swaristics, pgs. 155-164,
198-200. In the present csse, if there were &t least 30 measures of guartile returns, each derived from
& set of random; samples, and if additions! data were available, it would be possible, employing widely
accepted statistical techniques, to make 3 statement such as this: I am 95% confident that the interval
9.5% 10 13.3% contains the mesn of the medizn Retum on Equity for the population of businesses
classified under SIC code 4489."" The same type of statement could be made about the quartile
thresholds; about both of the other profitability measures (return on assets and rewun on gross); and
about the financial statement accounts, The Central Limit Theorem and Confidence Interval
calculation of parametric statistics is central to aimost all inferential statistics. These are the statistical
devices that are employed when, for example, survey results are assigned margins of error (another
way to express 8 Confidence Interval). The point is this, the Central Limit Theorem and Confidence
Interval calculation, with its concomitant determination of appropriate sample size, are not soms
esoteric or obscure statistical theories that the NPS should be excused for not employing in pursuit

¥ The additional data needed to conduct this type of analysis would be median and quartile
threshold data from the number of sample sets dictated by the desired level of confidence.
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of its duty to establish the statistical validity of the data it used. They are foundational to basic
inferential statistics. They are the way th statistical data is validsted, -and if the D&B data was
presented in such a way that the validity of it could not be tested, the NPS should have looked
eisewhere for daia that wes at least capable of being subjected to validity testing.

In light of the @ priori invalidity of the D&B data becauss it is not derived from a random
sample, znd in Bght of the siall sample sizes and wide varishility of the characteristics measurad in
the samples, and in light of the inabifity to even submit the D&B data to statistical validity testing
because of its incomplete nature, the conclusions the NPS reached in its FFA, which are wholly
predicsted upon inferences drawn from the D&B data, should be dismissed.

Cleariy the NPS failed in its duty to establish the statistical validity of the data it employed aad
the inferences it made therefrom in the FFA. Not only did the NPS fail to even stterapt s validstion
of its data and inferences, but it has been affirmatively demonstrated that the NPS so violates
fundaments! principles of inferential statistics ir its FAA that & serious apology for its statistical
methods is aot possible. According to St. James Hosp., this failure to validate its data and inferences
sufficiently establishes that the NPS’s methodology in reising FST’s franchise fees is asbitrary snd
capricious, and the 12 % franchise foe should be set aside However, an additional aspect of the D&B
Industry Norms dsta buttresses the conclusion that the NPS"s utilization of it in the FFA is arbitrary
and capricious,

(5)  D&B’sOwn Criticism and Limitation of Its Data Renders the NFS's Reliarce Upon
That Detta Arbitrary end Capricious, and an Evror in Judgement

The Dé&B Industry Norms were neither designed nor compiled for the purposes of the NPS,
mdwumhsvefmmdthxwhenmsgencyzdopulmgmﬁmbaudmtmdymtspdﬁc;ﬂy
designed for that purpose, and which bas been limited or criticized by its suthors on essential points,
such dgency action is arbitrary and capricious, and constitutes 2 clesr error in judgement. Himana
of Aurorg, Inc, v. Heckler, 753 F.24 1579, 1583 (10th Cir. 1985), cert. denied, 474 U.S, 263 (1985).
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It is precisely the type of limitation and criticism found in Humana of Aurora that the publishers of
the D&B Industry Norms usad to caution its subscribers not to rely indiscriminately oo their data.
Esch subscriber to the D&B Industry Norms must sign a contract that includes the following
provision:

The subscriber scknowisdges that D&B does not, and could
oot for the fees charged hereunder, guarantee or warmnt the
cotrectness, completeness, currentness, merchantability or fitness for
& particulsr purpose of the information. Such information usually is
not the product of an independent investigation prompted by each
subscriber’s inguiry but is updated and revised on a periodic basis.
Dunn & Brodstrees, Inc., § 3 of Siandard Subscriber Contract.
A similar cavest is provided with each written report that D&B provides its clients, which
siates:
This report . . . contains information compiled from sources
which Dunn & Bradstreet, Inc. does mot control and whose
information, unless otherwise indicated in this report, has not been
verified . . . Dunn & Bradstreet, Inc. . . . does not guarantee the
accuracy, completeness, or timeliness of the information provided.
So, according to Humana of Aurors, the NPS's reliance upon the data containe.
Industry Norms venders the franchise fee determination process contained in NPS-48 arbitrary and
capricious because of Dunn & Bradstreet’s oo exiticism and Emitetion of that deta.

(6)  The Identical Criticisms Leveled at the D&B Industry Norms Apply fo the RMA
Stctement Studiex employed by the NPS in Limiting Officers’ Salaries

The NPS employed dats reported in the RAMA Statement Studies 1o justify its limitation of
FST’s officers” salaries to 10% of groes receipts. Each of the criticisms levelad at the DEB Indusiry
Norms spply o the RMA Ststement Studies, The RMA Statement Studies contsin a publisher's
limitation and criticism of the dats cocteined therein similar to that found in the D&B Industry Normy
(see Exhibit 2). The NFS’s utilization of the dats should therefore be considered arbitrary and
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capricious, and & clear ervor in judgement pursusnt to Humana of Aurora. The data is compiled by
SIC code utilizing nonrandom sampling techniques (see Exhibit 2, paragraph 1), and the sample size
actually used by the NPS for SIC 4489 consisted of only 10 businesses. Not only'is this & violation
of the fundamentals of statistical analysis described supra, but the RMA Statement Studies itself
specifically wams sgninst using industry figures derived from small sunples (see Exhibit 2, paragraphs
3 und 4). The RMA Siatement Studies further provide a warring concerning the systemic deficiency
of utilizing SIC code elassification as discussed supra (see Exitibit 2, parsgraphs 2, 5 and 6). Based
upon these criticisrns, the NPS's utilization of the RA44 Statement Studies to dissllow over $162,000
of officers” salaries in the FFA is clearly an arbitrary and capricious sbuse of agency discretion, and
& glear error in judgement,

(7)  Conclusions Regarding the NPS's Utilizxtion of the D&B Industry Norms cnd RMA
Stetement Studies Data as a Comparator for FST

There is anly one reasonsble conclusion that can be drawa from this lengthy discussion of SIC
codes and the NPS's wtilization of the D&B Industry Norms and the RMA Steement Studies data.
The datu is statistically unpelisble and invalid. This is the conclusion reached by Dr. Mark F. Hartley,
D.B.A, m Associss Professor of Statistics 3t the College of Charleston, After reviewing NPS-48,
the FFA, the D&B Industry Norms and the RAA Sictenent Studies, Dr. Hartley expressed his opinion -
in an Affidovit which is sttached as Exhibit 1, along with his Curriculum Vits. Because the NPS failed
In its duty to establish the statistical validity of the data it used in the FFA, its conclusion that a 12%
Ganchize fee is appropeiate is invalid, snd the NPS's imposition of fst feé constitutes an arbitrary and
capricious sbuse of agency diseretion, and a clear error in judgemant sccording to the doctrines of
§t, James Hasp. snd Humana of Aurora,

Though less technical in nature, 8 similar conclusion was reached by an advisory arbiration
pane] addressing ax increase in franchise fees imposed upon another NPS conceasioner, Parkway Inn,
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Inc. (“Parkvay Panel”)." The Parkway Panel was the first impartial tribonal to review the franchise
fee reconsideration process of NPS-48, and was clearly critical of the use of the D&B Indusmy
Norms. The panel opined that, “{PJant of the difficulty in determining an appropriste franchise foe {is]
the shsence of more suitable data regarding the identity of Parkway's comparatons.” Parkway, p.9.
Largely due 1o deficiencies in the D&B fndusiry Norms dats, the Parkway Pael concladed that it
could not recommend a franchiss fee and suggested that:

[X}f appropriste data does not exist, the government should
undertake either to develop its own data or to explore alternative
approsches to franchise fee determinations that are not so heavily
dependent on comparisons with facilities outside the cations! parks
thst operate in a different environment. Indeed, the government may
wish to estsblish 2 task force, perhaps including representatives of the
concessioner industry, to study the issues of comparators and/or
aiternative approsches to calculsting franchise fees. J4 P.10.

The Paréwagy Panal concluded that the methodology for reconsidering franchise fees 23 set
forth in NPS-48, predicated upon D&SB Industry Norms dats as it is, is invalid. Stmilarly, in the case
of FST, the NPS's adoption of broad four digit SIC code classifications for the categorization of
FST’s concession operations, the NPSs reliance upon the DER Industry Novms and the RAMA
Smmwmdmhm}?&mmeuiﬁdmmd&ﬁu#onofmndmbythewbﬁdmgwhm
coupled with the incisive demonstration supra that the dats utilized and inferences drawn in the FFA
are in fact statistically invalid, establishes that the NPS methodology employed in raising FST’s
franchise fues is an arbitrary and capricious sbuse of sgeacy discretion that constitutes a clear efror
in judgement,

¥ Pursusnt to § X¢) of the standard NPS concessions contract, an independent arbitration
panel was convened to review the franchise fee increase for Parkway Imn, Inc. in Grest Smoky
Mountaing Netionel Park. Pariway Inn, Inc., Pisgah I and National Pork Service, No.
160061591G (AAA, 1993) (Kabn, Hanson, Winieski, Arbs.).
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Vii. TEE ARBITRARY, CAPRICIOUS AND ABUSIVE NATURE OF THE
ASSUMPTIONS . AND ADJUSTMENTS MADE TO FST's FINANCIAL
INFORMATION IN THE FFA ’

The following discussion addresses matexial errors made by the NPS in its manipulstion of
FST's financisl data and in the assurmptions it madein the FFA . In several instances the NPS actuslly
violstes the essence of the CPA"s franchise fee provisions, transgresses its own guidelines as set forth
in NP5-48, disregards fundamemsl economic principles, ignores known economic or operational
realities, or usurps GAAP. Esch of the errors works to either make FST sppear historically more
profitabie than & actually was during the period, 1986-1990, thus “Justifying” a higher fec, or works
1o ameliorste the apparent Impact of the higher fes on FST's anticipated future results for 1991-2000,

In reviewing the NPS manipulation of FST’s financial data, it is important to understand the
mathematical relationships between the daia being manipulated and the return or Profitability
Measures utilized by the NPS. The three Profitability Measures employad in the comparison with the
D&B Industry Norms data, as previously stated, sre Return on Assets (“ROA”), Return on Equity
{“ROE"), and Return on Gross Receipts CROG™). ROA, ROE and ROG axpress net income as 8
percentage of assets, equity and gross income, respectively. Net income is the numerstor in each
calculation, and the denomenstors xre assets for ROA, equity for ROE, and gross receipts for ROG.”®
Consequently, to the sxient that NPS adjustments increase net income, or raducse sssets, egquity or
gross meeipts, FST's Profitability Measures are skewed upward, enbancing its adjusted retura and
apparent profitability, ‘And the magnitude of the manipulations, particalarly when compounded
togethes, £0 grossly misrepresent FST°s finsncial condition and the probable value of FSTs contract
privileges, and so violate the CPA, GAAP, NPS-48, economic and operationsl reslities, and

™ ROE = [(adjusted average net income + average oquity) x 100)
ROA ~ [(sdjusted average net income + averags assets) x 100]
ROG = [(adjusted average net income + aversge gross receipts) x 100}
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fundamental economic principles, that the seiting of 2 12 % fanchise fee pursusnt to the FFA
constinutes arbitrary, cepricious and abusive agency action that is not in accordance with the law,*

(1) The NPSGove No Considevation for FST's Low Debi, Fully Depreciated Assets or
Operational Efficiency

NPS-48 envisions the adjustments made to FST s reported financial information to be of two
typee.m&nisaqmﬁuﬁvetypeﬂmkmbe”umedimdohsmdlddedorsubmedto
net profits”. (AR, Tab B, Ex.3, p. 1) In making this type of quantitative adjustment NPS-48
cautions that eare should be taken in compasing concessioner renuns to industry standards in two
particulsr fixed expense areas, namely, interest expense and deprecistion. NPS-48 cautions that
concessioners having little ar no long term debt with low interest expense will show a profitability
that s “oyerstated when compared to industry averages [emphasis in the osiginal]”. (AR, Teb B,
Ex.3,p. 2). Similarly, concessioners with older assets that are filly deprecisted will be “overstating
their profitebility with respect 10 industry averages [emphasis in the origieal]”. (AR, TabB, Ex.3,
p- 3). According to its own guidelines, for the purpose of comparsbility to industry sverages, FST's
net income should of been adjusted downward because it had relatively little long term debt {and
therefore 8 lower interest expense relative to the industry),?* and its majer capital assats were fully

® “prbitrary” means, “an ‘wbitrary’ manner, asﬁxadordonemws&youtpim
Withiout adequate determining principle; niot founded in the nature of thing
ormmmmmmuhdmmmwlﬂm[mm sdded] . .
Black's Law Dictionary, $th ed., West Publishing Co., 1979,

 NPS raviewwed FST s 1986-1990 financial data in the FFA. The actual debt figure utilived
by&sb@Sfmwmmmmuymmmuwdebtfwmﬁwmwmy
$92.000. Fwt&ml%aﬁl%:h&dmd&.hl%Gmdl987:£ﬁsdrdmw§ymgmﬁum
ebt levels of $37,000 and $40,000 respectively. Only in 1950 did FST carry any significant level of
dlebt, and this was.two Small Business Administration foans secured 1o cover losses incurred 2s 8
vesult of Hurricane Hugo. The two loans were originated in September of 1990, and the long tetm
pummomezommssszooom?smmn 1990 bahncesheet. Sammm

1. when concgasioners by el ..,!,m --»;7 Inf:a,anrongmbemldsﬂm
dm!ohsmrdinuyme,ﬂmSBAdethdmm‘bmemwwaymmeN?sm
making the beneficial adjustment being discussed.
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depreciated {and therefore 2 lower depreciation expense relative to the industry)® As discussed
supra, these downward adiustments of net income would have decreased FST's Profitability
Measures. The consequence of NPS not following its own guidelines is to penalize FST for baving
fittle or no debt, and forbeingnmamrecompmyﬂmhasmainmhxedassetsovertheyminsﬁch
a way 8s 10 prolong their economic life beyond that experienced by the industry at large.® This
omission is a violation of the CPA because the franchise fee is thereby partially a finction of FST's
low debt and fully depreciated ssssts rsther than the “probable value of the privileges granted by the
contract™ as requited by §20b (d) of the CPA.

The second type of sdjustment envisioned by NPS—48 iz & songuantisative type that, though
not subjest to mathematical calculetion, is 2l to ba taken into account in setting the fee. The
nonguantitative type involves & review for evidence of good or poor management. In this
nonquantitstive review of management, NPS-48 considess “{flield observation to be especially
importent in judging mansgement performance”, and poims to “{e]vahuation reports” and “periodic
operationai reviews” as “useful sides”. (AR, Teb B, Ex.3, p. 1). Again, in performing the FFA the

% Ths two passenger vessels ownad by FST, its major capital assets, were purchased in 1953
and 1971. Consequently, their original cost basis have been fully depreciated. The FFA goes 5o far
2s to acknowledge that “the older boats sre essentislly depreciated™ (A.R., Tab G), yet it does not
make the beneficial adjustment to FST 23 NPS-48 requires.

# In essence the consequence of NPS's fidlure to make this adjustment is to require of FST
&n anrual payment to the government of en amount of money equivalent to the difference betwesn
the industry aversge for interest &xpense plus depreciation, and FST’s interest expense plus
depreciation. In ether words, every bit of net incoms FST would have realized by virtse of having
paid for its capital assets and by virtue of maintsining these sssets in excellent working order, will
now be paid to the goversment. Robling a business of thess benefits of maturity (paid for capits!
assets with the concomitant Jow deprecistion expense) is taniamount to robbing 2 retires of his
petsion, and certainly hes o relationship whatsoever o the “probsble value of the privileges granted
by the contract” which §20b (d) of the CPA requires franchise fees to be based upon. The highes
franchise fee resulting fom the NPS not properly taking into account FST"s low debt and fully
deprecisted asaets is only related o, and directly determined by FSTs low debt and older assess, not
by the probabie value of its contrast privileges. It results in 3 windfall to the government that Is not
authorized by the CPA. Acconding to this methsdology, ance & consessioner pays off its notes on
fully depreciated capital assets, its franchise fbes to NPS should increase by the amount of the interest
paymants the concessioner no longer has to pay to the lender, plus the depreciation write off it no
longer takes on its books. This is highly inequitsble.
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NPS falled 10 foliow its own guidelines. There wes no field observation by the persoa(s) responsible
for setting the fee, and FST bas received nothing but the highest scores in its anmal operational
reviews. A favorable adjustment in the fee should have been made for FST due to its operstional
effiviency acconding 1o NPS-48, y&, in derogation of NPS-48, no sttemnpt to ascertain FST's
opersiional efficiency was even made, and there clearly was no credit given to FST for opermtional
efficiency becsuse the NPS set & foe at “roughly the maximuni” for FST's type of business. (AR., Tab
). This fuihure 10 take into account the operational efficiency of FST is also violative of §20b {d) of
the CPA, becsuse the franchise fee becomes a function of oparations] efficiency rather than the
“probable value of the privileges granted by the contract™. And the relationship is perversely inverse,
‘The greater the efficiency, the higher the net income and tha higher the fee; the less the efficiency, the
ipwer the net income and the lower the fee.

(2 The NPS Assumed Away Almost $350,000 of FST's Equity

In the FFA the NPS sdjusted FST s equity downveard by almost 350,000, with the only
explanation being a notation, “Assume average equity of 50% of assets™. (AR., Tab G, p. 5). One
can only assums this is an adjustment based upon the D&B Industry Norms. However, NPS-48
nowhere authorizes adjustments to concessioner’s equity. Of course the impact of assuming sway
FST's equity is to make FST sppear more profitable because the ROE calcubstion yields & higher
return with a lower equity figure. According to GAAP, Equity = Assets ~ Lisbilities,” but here, the
NPSa_ssqﬁsﬂm equity equels whatever it chooses it to be,

The reason FST has higher equity than the industry average is that FST is & mature company
‘with relatively little debt that has made profits over the years. Equity is increased by the investment
of capital in & business and anual esrnings.® The investment of capital that increases equity may

% *The owaer's equity in 4 business represents the resaurces investad by the owner; it is equal
to the total assets minus the Esbilities.” Johnson, Charles E., Robest F, Meigs and Walter B, Meigs,
Accounting: The Basts For Business Decisions, 4th ed., McGraw-Hill, 1977, p.16.

B“Owner's equity in s business comes from two sources: (1) Investment by the owner fand)
{2) Eamings from profitable operation of the business . . " Jbid, p. 17.
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take the form of not only initial start-up capital, but slso the satisfaction of debt through principal
payments. At the time the FFA was produced, FST had been in business for over thirty years. Ifin
et FST's equity is high relative to the industry, it is thirty years worth of satisfying debt and eaming
profits that has resulted in that high equity. Once again FST is being penslized for being a mature
company that has its asssts essentially paid for, and that penalty is being compounded. it is FST that
should be reaping the benefit of having serviced snd satisfied its debt over the years, yet the NPS is
stempting 1o reap the benefit with its assumptions. Equity is something » company esrns. It cannot
be crested by sccounting slight of heud. It is the cumulative result of placing start up capital in a
company, and then, through effective management yesr in and year out, ezming profits, growing
assets, and reducing lisbilities. For the NS to suspend the principles of GAAP and “assume away”
equity so that & higher franchise fee can be charged is unconscionable! It is also, a8 siated above, not
suthorized by NP§-48, and it certsinly hes no relationship to “the probable value of the privileges
granted by the contrast” as §20b (d) of the CPA requires. In face, this methodology is in direct
conflict with the explicit provisions of §20b {d) of the CPA which states in part:

Franchise fees, however stated, shall be determined upon consideration of the
pmbab!ewhetothemoﬂhepuvﬂegamed byihepammlarcomct
or penmt mvolved ! alie i , £ nrofit 0 ;

The CPA unequivocally requires that franchise fees are to reflect the probable value of contract
peivileges, and that the “value™ of contract privileges is the opportunity for net profit in relation to
gross receipts and capital invested. Equity is reflective of the capital invested in & business. Although
not a perfect measure, equity is the best indication availsble from accounting information of the
capital invested in 5 business.™ The CPA specifically requires net income 1o be related to capital
invested in setting franchise fees. When the NPS assumed awey over $350,000 of FST’s equity and

*To the extent equity misrepresents the capital invested in a business such as FST which has
ngmﬁcmtﬁxnydapmnedmea,umdmapmlmwedmoﬁhewwmﬂmaf
depreciation which lowers the value of assats on the balance sheet,
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then related net income to this lower equity figure, it directly violated the CPA by not giving FST
“credit” for the capital it hag invested.

(3)  The NPS Inciuded Net income From Non-Concession Sources, and Failed to
Acknowledge Tax Liability in Calculating FST's Average Net Income

The methodology employed in the FFA begins with the caleulation of FST's average net
income for the five year period, 1986-1990 (“ANT™). Adjustments are then spplied to the ANL, and
this adjusted ANI figure iz utilized in the Profitability Messure calcuiations to arrive at FST’s adjusted
profitability. The NPS, considering FST s adjusted profitability too high for its fiking, then proceeded
to apply various franchise fee rates to the adjusted ANI until it settled on 12% (roughly the highest
rats allowed). In the process of calculating AN, faimess and deference to fundamental economic
principles is crucial becauss the nitial ANI figure, once adjusted in a manner beneficial to NPS, was
utilized in the Profitsbility Measures to conclude FST was too profitsble. If error was made in
calculsting AN, the Profitability Measures are thrown off because ANI, once adjusted, is factored
into each Profitability Meesure. The higher ANI, the higher each Profitsbility Measure.

The NPS made twe significant errors in calculating the important ANI figure for FST. First,
it included non-concession related net income in ANL Seoondly,itﬁmmedthat?S’l"sopmiom
resulted in no income tzx Lisbility in the years 1989 and 1990 simply because FST had become an §
cotporstion effective for calender year 1989, ‘

FST operates both concession relsted and non-concession relsted businesses, Concsssion .
related activities are all activities engaged in pursuant to the privileges granted in its concession
contract with the NPS. Gross receipts from these concession related activities include ticket sales for
rips to FSNM, snack bar sales on such txips, and gift shop sales at FSNM. Gross receipts from non.
concession activities inchude harbor tour sales, charter sales, dinner cruise sales, and food and
beverage seles on such trips. Inits FFA, the NPS included in its AN celculation for 1986 - 1990, an
average of §173,154 of non-concession related net incoroe and $22,449 of “other income” (primarily
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income derived from investment of working capital}. (AR, Tab G, pgs. 2, 5).7 The NPS then, a5
wwmmwmmmmmepsrsmmmamamme—

Wmmmnm.n,'rwe,wms pp.zndS).YuwhtngMdmtheNPS
have to any fues that sre based upon net income not derived under FST's concession contract? Not
only is this inequitable snd capricious under a common law seandard, but it viclates NPS-48 end the
CPA. NPS-48 provides:

[ijancul rcpons skouid reﬂect mﬂymnparkcpmtsons snd

Added] Thlummimpommbwuuchs:pmﬁnmwrepen
shondd securately reflect only the results of the concession operation
under contract suthorization to allow for analysis,
comparison and evaiuztion by the Sexvice. (AR, Tab B, Guideline,
p.2).

In spite of the fact that NPS-48 specifically instructs the NPS to exclude non-concession net income
for “menningful snalysis, comparison and evalustion™, the NPS did in fact include the same in its
analysis of FST's profitability.

Even more significant than violating NPS-48, the inclusion of FST’s non-concession related
net income violates the CPA. Section 20b (&) of the CPA requires that franchise fees:

[S]hanbedetmned upon consideration of the probable value to the
concessioner of the privileges granted by the particular contract or permit
involved. Such value is the opportanity for net profit in relation to both gross
receipts and capital invested {emphasis added].

¥ It is important to note thess $173,134 and $22,449 figures are net. No expenses are
deducted from these figures et all. This non-concession related net income that is added to concession
related net income “goes to the bottom line”, and therefore grossly overstates the profitability of
FST's concession related sctivities.
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Here, the NPS goes beyond the Emitations established by the CPA and determines FST°s
franchisa fee by considering net income generated outside of “the privileges gramed by the particular
pontract™. Since FST’s net income derived fom non-concession relsted activity is not gencrsted
pursuant to any privileges granted to FST by its contract with the NPS, the NPS bas no authority
under the CPA 10 consider gach non-concession net incore in determining FST's franchise fee. ’i'lte
NPS simply conferred the suthority upon iself, but an agency cannot confer power upon itself.
Louisiana Public Service Comm'nv. F.C.C., 476 U.S. 355 (1986).

The second significant error the NPS made in calculsting FST's ANI was to assume FST%s
operstions genersted no income tax fability for the years 1989 sad 1990. For calendar year 1989 and
beyond, FST made an election permitted by the Intemal Revenue Code to be taxed 25 an §
corporation. § corporations, sinilar to parmerships, are “pass through™ entities that, in most
instances, are not subject 1o any tax st the corporate level. Instead of paying a corporste level tax,
#s an S corporation the tomble income and various tex attributes of FST were “passed through” and
sitributed pro ruts to its shareholders for 1989 and 1990, This is niof to say that income tax wasn’t
due the federal and state governments on the taxable income generated by FST. The tax liability
simply did not show up on FST"s books by virtue of ts 8 corporation slection; but it wes paid by
FST’s shareholders on their individual returms, And, as is common practice in the case of §
corporations, the funds to pay that tax Bebility were provided to the shareholders by distributions of
'FST’s earnings to its shareholders™ So there was tax hability resulting from FST’s operations in
1989 snd 1990, and the funds 1o satisfy that liability came from FST's eamings.

The general taxing scheme applicable to $ corporations is simple snd widely understood. Jt
is eapricious for the NPS to assume that 0o tax Hability resulted from FST’s operations in 1989 and
1990 when it niot only knew that such Eabifity existed, but was 8150 cognizant, through FST's anmmual

¥ FST’s taxable income that passed through to its shareholders in 1989 and 1950 was
$148,570 and $41,164 respectively. The 1990 figure is low reiative to the 1989 figure because of the
deleterious impact Burricane Hugo had on 1990' performance. .
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reports, of the level of taxable income that would be passed through to its shareholders. The NPS
simply assumed away or ignored income tax lishility generated by and paid for from FST's eamnings,
and the impact of this error is to overstate ANI in iis FFA. The income taxes figure nsed in calculating
ANI is the aversge of the taxes paid over the five year period analyzed in the FFA. Since the NPS
assumed no tax Esbility for two of the five yemrs, the average income taxes figure is grossly
understated, resulting in a higher ANT and, theveby, an apparently higher profitability.® This is ciearly
in violation of not only fundamerntal economic principles, but also of NPS-48. The failure to recognize
such a significant expense item 23 income taxes is also in violation of the CPA. Section 20b (d)
requires that franchise fees be determined “upon cousideration of the probable value . . of the
privileges granted by the . . . contract”. Probable value is defined in terms of the concessioner’s
“opportunity for net profit”. So, to the extent the CPA permits considerstion of profitability when
setting franchige fees, it requires a reslistic evaluation of the “opportunity for net profi”. Net profit
is the amourt remaining after all expenses are paid.® But refusing to ackmowledge such 2 significant
annual expense item s state and federal income taxes cannot be considered a realistic appraisal of

®In Schedule F of iis 1989 Concessioner Annual Report, FST informed the NPS that FST
had “elected to be taxed under Chapter S of the Internal Revere Code beginning Jamuary 1, 1989,
Shareholders are taxed individually on the income earned by the Corporation in 1989.” For 1989 and
1990, the NPS should have, 23 required by NPS-48, assumed historical tax rates, or used a 40% rate
&3 is required wheat “no historical rate is availablé™. (A R, Teb B, Exhibit 1, p. 4).

. ¥ 1f one takes the assumption that “operating conditions . . . will be basicaily similer o the
years being sevievred” as required by NPS-48, ths consequence of NPS not giving credit for income
tax liability it knew FST"s operations genersied was to sequester every year, in the form of franchise
fees, an amourt equal to the contribution 1989 and 1990's tax Hsbility should have made to average
income taxes in the FFA. (AR, Teb B, Guidelines, p. 15). In fact, ibers is a good argument that the
relatively low 1990 income tax kahility resuliing from Hurricans Hugo should have been adjusted
ypward signifioantly, remiliing in yet & higher average income tax figure with the concomitantly lower
ANI snd apparen profitabifity, NPS-48's directive to “spproximate in the Snancial presentation”, “sny
known changes that will be unique to the concessioner” should bave justified this type of adjustment
to account for the extraordinary impact of Hugo. (AR, Tsb B, Guideline, p. 15),

# In Accovanting: The Basis for Business Decisions, .77, the authors equste “net profit” to
“net mcome”, and state that “set income equals revenue minus expenses™,
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the “epporiunity for aet profit”. Such an spprosch overstates net income by §7% if a combined
feders) and state tax rute of 40% isvssd.®. ‘

(4} The NPS Falled to Properly Account For the Reconstitution of the Vessel Leaze as
a Purchase

Inits FFA, after the NPS calculated ANT as discussed in the previous sections, it procesded
to sdjust that AN figure in weys that made FST appear more profitable. One of the most significant
adjustments the NPS made to FST"s ANT wes to reconstitite the leass of the vessel “Spirit of
Chasdesion”™ &3 s purchase (“SOC Reconstitution™). This was dons even though, consistent with its
contrectusl obbigations, FST received NPS spprovel for the form of ownership 2nd lease of the vessel,
The NPS assumed s purchase prics of 51 million and debt of $600,000, smortized over ten years.
(A.R., Teb G). The vesssl acivally cost over $1.4 million and had debt of $1.3 million. The
Washington office of the NPS (where the FFA was performad) was even put on notice that its
assumptions regarding the cost and smount of debt un the vessel & question were evoneous.

fn s memorandum from James Coleman, Scutheast Regionl Director, to the Associsic
Director for Operations i Washington, responding to the Washingion office’s request to review the
then proposed FFA, Dirastor Coleman advised the Washington office that, accoeding to FST's
finuncial reports, the smount of debt on the new vessed was “$1.3 million which is 1o be retired
anmnlly in equal amounts over ten yrars™. Mr, Coleman concluded, *[tThis strongly suggests to us
th&?hemaf:hsvss&mhtﬂpm&iiﬁwhmofﬁJmﬁﬁm’.Thakegiomm
mmmm&mmwmamwdmmm&e{mrﬁmpﬁw
lease the vessel] ia ressomable™. He sven notified the Washington office that the “assumed
MMUSM}BM[WhT,%;RSM&M!?M

“mmmhmwma%mmmmmhM(hk, Tab
B, Ex. 1, p.4). For exsmpla, if taxable incomie is $100,000, and taxes are $40,000 (40%), the net
mmmkmm.mm,mmmmmmmdmmm
taxes is 67% of net income after taves. 8o if taxes are not izken into sccount, net income is
overstated by 67%.
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depreciation schadule. Mr. Colemsn’s suggestion to the Washington office was that “the snalysis be
revised to reflect these conditions, and that it be more serefully reviewed with more attemtion to the
anex! financis! veports”™. 1 is impostant to note that this memorandum is dated Novesber 13, 1991,
more than three months prior to the publication of the final FFA on Februmy 27, 1992, (see AR,
Teb F, p.2).

In spite of being put on sotics that the purchase price; debt sud deprecistion schedule
sssumptions reganding the vessel in question were erroneous, and in spite of the Regional Director’s
inflmed opinicn thet the lease payments for the vessel were reasonable, aad in spite of the fact that
the foregoing wene communicated well in sdvance of publication of the final FFA, the NPS simply
ignored the facts, disregarded the Regional Director®s opinios, and procoeded to impose the SOC
Reconstitution upen FST. Here we have the NPS utilizing assumptions that it knows to be factually
incorrect in the reconstitition of & transsction. The only explenation for this refussl to acknowledge
reality in its FFA is that the NPS was determined to exuct 5 higher Sanchise fee fom FST, and was
wiling 1o devolve to the mirreal to sccomplish that end. Certainly this violates the Burlington Truck
Lines standard which requires of agency action & “rationsl connection between the facts found and
the choice made”, end of the Etpd Corp. standard which mandstes an agency decision be “based on
& considerstion of the relevant factony”. Allowing this sction 1o stand would essentially be sanctioning
the proposition that the NPS"s authority to unilaterally incresse franchise fees on concessionars
during the terms of their contracts is limited only by its ability to fantasize justifications for such
incresses. Xt is difieult to eonceive of 3 move arbitrary and capricious sbuse of agenty discretion.®

As if this arbitrary sspect of the SOC Reconstitution wers 1ot encugh, the ooy adjustment
NPS made to FST"s financizl dats to refiact the reconstifution was 10 increase ANT by over £70,000,
the difference between FST s actual leass payments, and the interest and depreciation expense that
would oesor under the NPS's sssumpticos. Netable sdjustments that are required by GAAP to

. 'mmmuumauwmudmmmmmm
of things” and wiis “dopending on {its] will slone™, It was therefore arbitrary, {See definition of
“arbitrary”™, Black s Lew Dictionary), '
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properly scoount for the SOC Reconstitution but that were ot made are concomitant increases on
the balance sheet in assets {to refiect the sssumed purchase of the vessel), and an increase in lisbilities
(to reflect the assumed debt).  Here the NPS goes beyond any subjective standard of arbitrariness
and capriciousness, and actually violates GAAP in its financial machinations.”* According to GAAP,
onFST's balance sheet, net assets should have been increased by $600,000. Since this recanstituted
transaction was sssumed 10 have coourred in 1986, FST’s equity should have also been increased by
1990, the last year analyzed, because as FST made the principal payments on the assumed ten year
$600,000 note, its equity would increase.”’ The arbitrary nature of the NBS's FFA is perhaps no
where more clesr than in this reconstitution of 2 lease as a purchase. The NPS first assumed a
purchase price that it knew was over 28% less than the vessel actuslly cost. Then the NPS assumed
interest payments substantially less than what they would have been if FST hsd actually purchased
the vessel for its real cost rather shan lessed it. The consequence of this fiction is to make FST"s net
income look higher, and therefore make its Profitability Measures appear higher. Finally, in their
assumed reconstitution of the lease, the NPS once again suspends the principles of GAAP and fails
to make the adjustments to assets, lisbilities and equity mandated thereby. And it is these omitted
sdjustments that are the only adjustments prescribed by the SOC Reconstitution that, if they had been

% “Every event recorded in the sccovnts affects at least two items; there is no conceivable
way of making only s single change in the sccounts. Accounting is thus properly called g double entry
system [emphasis in the original].” Anthony, Robert N. and James S. Resse, Accounting: Texts and
Cases, 6th ed:, Richard D. I:wm,lnc 1973, p30

wh g absohitely is 1o excention {emphasis in the original], [is] that
fcrudzmebonﬂzdebnmum munequdtheuedxtmwmm:swhybookkeepmgu
ulieddmblﬂmx[anphmmthcmgnal]bookkeepmg.hfnnmﬁm
whish debits do niot equal credits is incotrect [emphasis added). Jbid,, p. 94.

”mmb«mmmmmmwtbewmmm
Mymwenﬁnmmof“mum&mmﬂ[mphmﬁded]byueqnﬂ
increase on the other side of the [accounting] equation, that is, by an increase in either Babilities or
the owner’s equity.” Accounting: The Basis for Business Decisions, p. 18.

* ‘The $600,000 net increase in assets would be entered a3 follows: $1,000,000 increase in
fixed asseis - $400,000 decreass in cash vtilized to pay for the equity in the vessel.

¥ Equity = Total Assets - Total Lisbilities. Accowniing: The Basis for Business Decisions,
p. 16. As principal payments wers made on the note secured by the vessel, liabilities would decrease
&nd equity increase by the amount of thess principal paymests.
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rande, would huve benefitted FST by decressing net income, and increasing assets and equity, and
thereby reducing its Profitability Measures, The NPS zhould not have it both ways - reconstituting
& tranesction in order to justify a higher fee, and neglecting those aspects of a full accomnting for the
reconstitution that inure 1o the benefit of FST. I the SOC Reconstitution is imposed by the NPS, it
shonid be properly sccounted for.

(5} The Disaliowance of Qfficer's Salories Wes Made Without Adeguate Consideraiion
of FST's Operotional Realities

The second major sdiustment NPS made to ANI wes to disallow over 53% of officer’s
salaries in order 1o Emit them to 10% of gross recsipts. (AR, Tsb G, p. 5). According to the FFA,
this Emiration was ixposed to spproiznate “the medisn of the water transportation industry reported
by Robert Morris for 1989, in its 1990 Anzus) Sistement Studies ™, (AR., Tab G).>* With regard to
arffustments to offices’s salaries, NPS-48 wams the NPS that, “{ajuy adjustments mads to operating
or adminitrative expenses becaues of oboerved differences with industry statistios must be made with
caution.”. (AR, Tsb B, Bx. 3, p. 1). Yat no caution was demonsirsted by the NPS in dissliowing
these salaries. No inquiry was mude of FST 2t to why the saluries appeared above the indusiry
average. Ineality, the resson FST's officer's salaries sppesred above the industry sverage is because
FST is & family owned and operated business which, during the period snalyzed, invodved the labors
of six fsmily membess. These family members, largely in an effort to avest any familial snimosity, were
each designated as officers, regardless of the job function they performed. Officer status was
confesred upon individuals by virtue of their family ties rsthar than their job description. FST has had
“officens” captain company baats, spend days in the eagine rooms of boate performing repairs snd
maintenunce, sell tickets, take reservations, preside over food and beverage services, engage in sales
activities, clean the office, etc. In other words, FST s “officers™ perform tasks that would not be
performed by officers in s non-family ownad business. If & “cautious” inquiry had been made into
FST's entire payroll as required by NPS-48, higher than sverage “officers™salaries would have been

“mmw&mﬂummwmmsmmummwa
hag alrexdy been establishad suprs.
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found 1o coexist with 8 lower then sverage non-officer payroll ™ This phenomenon is » consequence
of FST “officers” pesforming fimctions not typically performed by officers, and thereby supplanting
non-officer payroll. For the NPS 10 charge FST » higher franchize fise based upon wiks it happens to
designate as an “officer™ is capricious. FST could just as exsily have designatad only ofie or two
officers with cumulative salaries mush Jess than the industry average, and thereby avert this massive
adjustment against its imerest.® When one considers that possibility, the arbitrary nature of this
adjustment comes to ligh. Clearly, who FST happened to designase a8 an officer had a substantial
tmpact on the franchise fee the NPS is sttempiing to charge FST, but this is in devogation of §20b (d)
of the CPA, which precludes such arbitrary measures by requiring the fee to be based upon “the
probable value of the privileges grented by the particular contract”™. It is the value of the gonteass
rights that the NPS is to look at in setting franchise fees, not who happens to hold “officer”
designation.

(6  The Usilization of Book Value in the Profitability Measures is Unsound

In the FFA, both in concluding that FST was tco profiteble, and in projecting the fiture
impact of the 12% fie, the NPS utilized book valua as the vaue of FST’s assets.” The consequence
of using book value in celculating FST"s Profitability Measures is to significantly overstate ROA and
ROE, because the fair market values of FST's long term capital assets are much greater than their

* The RMA Statement Studlies suppiies no data for non-officer payroll, so this phenomanon
cannot be quantified by reference to that document, This should not relieve the NPS of the duty of
mmhm,m,mmwmmm"m"umdwm
making wuch sdjustments. The RMA Sictement Studies does indicate that the upper threshold for the
third quartile for officer*s salavies is 29.9% of gross receipts. The FFA shows FST s unadjusted
average officer’s silaries to be in the middle of the third quartile at 21.5% of gross receipis. (A K.,
Tsb G). So even in an unadjusted stete, FST*s officer’s salaries are not really out of line with the
Riid Seatement Studies figures.

 The salary adjustment made by the NPS resulted in FST"s ANI being adjusted opwards by
$162, 742, (AR, Tab G, Worksheet 3, p.5). This of course resulted in FST’s Profitability Measures
being significantly higher.

“ “Book value™ is, “{tJhe et smount at which an asset is shown fn accounting records. For
depreciable assets, book value equals costs minus accumulated depreciation”. Accounting: The Basis
Jor Business Decisions, p. 142.
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book values 2 A thorough understanding of how FST's Profitabifity Measures are overstated by using
book value requires an exploration of the concept and limitations of sccounting for long tenn capital
assets:

In resding & balance sheet, it is important to besr in mind that
the dallar amounts Ested do not indicate the prices at which the asscts
eouldhuo!d.norﬂwpmuuwhchtheyemﬂdbeupheed Ope

mmbhmmmﬁmmmmm

added). Accounting: The Bais for Basiness Decisions, p. 14,

[Aln asset is ordinarily estered on the accounting records at
the price paid to acquire it—that ig, at its cost~and that cost is the
basis for alf subsaquent accounting for the asset.

Since for a variety of reasons, the real worth of an asset may
chmse with the pw ofmn&mmmm

mmmptnthemmmtheyquwed ’!‘h:rexs
therefore a considerable difference between the way in which assets
are measured in sccounting and the everyday, non-accounting notion
that assets are measured &t what they are worth. In accounting, assets
are initially recorded at the exchange price paid to acquire them, that
is, at their cost; and this amount is ordinarily unaffected by subsequent
dmmﬂwvﬁnofdmum lnmhmunn..zhummuzﬂm

Example. I 'a business buys 2 plot of iand, paying $50,000 for it,
this asset would be recorded in the accounts of the business at the
amount of $50,000. If a year later the land could be sold for $100,000,

*“ The book value of these vessels on FST"s balance sheet is, consistent with GAAP, derived
as follows: Book Value of Asset = Original Comt + Capital improvements - Accumulated
Deprecistion. Since the criginzl costs of the vessels have long been depreciated away, the book value
of the vessels amounts 1o nothing more than the costs of recent capital improvements which
themselves are deprecisted over their expected Efe.
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or if it could be sold for only 520,000, no change wouid ordinarily be
made in the accounting records to reflect this fact.

mmemmsatwmdxassetsmshmmummpmys
acwmndomm&maulsmofﬂsmm Qnuf_ﬂm

Finslly:

The cost of an asset that has a long, but nevertheless limited,
lifeissystmaﬁqllymduoedmthnﬁfebyﬂwpmwucalled
‘depreciation’ . . . The purpose of the depreciation proosss ig
synmallytomovethe‘m' oft}massetﬁomtheacmwnsmd
xoshowuasacoﬁofopermons iatio :

186112 the company [emphass sdded). Jbid, . 8.

Clearly the book value of long term capital assets, particularly ones agains: which annual
depredﬁimde&lﬂiomn:ppﬁd,uhmemsecffﬂ'spngavﬁse]s, is simply an accounting
concept that has no relationship to the real economies involved. Utifizing bock value for assets in
calculating ROA and ROE cbviates the purpose for which these measures are typically employed. The
real utility in calculating ROA. and ROE is 10 determine the relstive efficiency of asset deployment,
The proper utilization of ROA and ROE is best understood with an example:

Example:  If an investor had a particular invesiment, X, and the
owner of X were considering liquidsting it and redeploying the
proceeds into another investment, Y, he would caicuiate ROA and
ROE on X, valuing it tita fair market value, and thea compare these
retumns to the ROA and ROE the owner might expect if the proceeds
of X were redeployed in Y. The investor utilizes fisir market value
instead of book value because fiir market value is what he will realize
from the sale of X to reirrvest in Y, The owner of X would be foolish
to use the book value of X in his ROA and ROE calculations, because
book value is not determinative of how much he can realize fiom the
sale of X 1o reinvestin Y,
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Yt the NPS utifizes book vahue in celculating swo of its thres Profisbility Measures ROA
and ROE) in the FFA. Understating the real velue of assets s the utilization of book value does, not
only skews ROA upwards (beeauss it imderstates assets znd thersfors makes ROA higher), but it also
overstates ROE, becauss Equity = Asssts — Liabiliies. Undersiating the real vslue of assets makes
assets and equity appesr lower; therefore ROA and ROE are higher. This misapplication of the
conoept of book value in FST's Profitsbility Measures artificially inflates FST s apparent returns, I
the market vatue for FST's capitel assets wese used, us economin prudeace dictates, both aspets and
sty would be tigrificsrly bigher, and therefore the profitability measures, ROA 2ad ROE would
be significantly lower.

The manner in which ths NPS employed book value in i#ts ROA snd ROE calculations to
establish FST's franchise fees is in violation of the CPA because the nature of thase accounting
concepis procduces franchise fies that are dictated, not by the “probable value™ of contract rights as
§ 20b (d) of the requires, but by fuctors such as the age and depresiable life of assets. This point is
best illustrsted by an example:

Exsmple. Assume Company A owas one depreciable asset with
a fair market value of $1 million, 2 book value of $500,000, and debt
of $300,000. A’s equity would be $200,000. Assume Company B
bouglt A’s asset for its $I million fair market valus minus the
$300,000 debt, which B assumed. B continues in the business A was
previously engaged in. The book value of B's asset wounld be $1
million, and B's equity would be $700,000. Further sssume that in A's
{ast 'year of opersting the business, and in B’s first yesr of cperation,
. they each earned $100,000 of net incomz. A's ROA md ROE would
be 20% end 5004, respectively; whereas B's would be 10% and 14%.
In this exsmple A and B are utilizing the same asset, in the same
business, with the same amouat of debt, and eaming identicel net
income in consecutive years. Yat A has & ROA that is twice thet of B,
and 3 ROE that is over three and one-half times that of B This
phenomencs is purely & finction of utiizing book value in the ROA
and ROE calulations. Because they are predicated upon book valus,
the ROA and ROE figures are not reflective of the economic realities
of A's and B’s businesses, or what those businesses (or concessions
contract privileges, if they opersted urxler one) are worth. They in fact
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ere the same busineases with the same market value, i ectual market
value for the asset wers used in the ROA and ROE calculstions, the
Profitability Mezsures for A'and B would be identical, and would be
truly reflective of their businesses. .

It is this same phenomencn that is at play in the Profitability Measures spplied to FST, and
FST is more or less in the position of A, having its apparemt profitsbility overstated becauseitisa
meture company with a low book value for its filly depreciated capital assets. This example
demonstretes that attempting to utilize book value to compue-ths profitability of businesses grossly
misrepresents the economic realities, ye this is precisely what the NPS does in its FFA. The result
is that what FST happens to show on its books for its depreciable assets is largely determinative of
the franchise fos the NPS sseks o impose. This is of course in violation of the CPA, which instructs
the NPS to set faes comenensurate with the “probable value of the privileges granted by the particulsr
contract”. The NPS is nowhers authorized to set fees based upon the book value of assets. Such 2
concept is simply imelevant to the value of FST's contract privilegss.

{7)  E3T'sHistorical Trends and Actual Fineoecial Condition Were lgnored in the NPS's
FF4 Proforma

The final segment of the FFA involved the development of 8 proforma incoms statement and
balance sheet for the years 1986 - 2000, the term of the contract (“FFA Froforms”), The FFA
Proforma reflects the adjustments and sssumptions made by the NPS, along with the 12% franchiss
fee. (A.R., Tab G, Proformas). From this FFA Proforma, anticipated Profitsbility Measures were
derived to determine the impact & 12% franchise fee would have on FST’s fisture performance. Upon
close scrutiny one discovers, as in the case of the adjusuneﬁts end assumptions regarding FST°s
reported financial dats, that the assxmptions in the FFA Proforma have little or no basis in fecs. They
do, however, have the effect of enbancing FST’s spparent profitability for the remainder of the
contract term.

The first assumption the NPS made in the FFA Proforma was that gross receipis would grow
at 3%, when i fict gross receipis from 1986 to 1990 fell by 7.05%, an aversge ansoal growth rate
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of - 1.76%. (A. R, Teb G, p. 2). The impact of this sceprmption is 16 overstate future nst income, 2nd
thereby mske FST appesr more profiteble than the historical tremd would dictste. Adjustments in
interest expense, depreciation, lease payments for the leased vessel, and officer’s sslaries aleo sppear
in the ¥FA Proforms, but these will 5ot be addreased here, 25 they have already been discussed above,

The most curious ssmomptions nwde in the FFA, Proforms are the amount of sssets, Habilities
and equity showing on its belance sheets. The fatest financial report svailable to the NPS when the
FFA Proform wes eompiled wea for calendar year 1990, Since the nsture of a proforma balance
shest i to Jook into the fiture snd anticipate irture financial conditions, snd since the nature of an
ecwal balsuce shost is & “mapshot” of a business’ financial condition et a pasticular point in time,®
the only logical point for the NPS to begin its formulution of FST's firture belance shests is with the
known figures from the 1990 belanee shest, Tha MPS could then procesd from this 1990 balance
shest with its assumptions regarding the items thas change » balance sheet from yesr to yezr, aad
produce s proforms that af Jeast had & factusl sterting point * Vet instead of using FST s “resl” 1990
balance sheet munbers a3 a starting polnz, the NPS, assumed avay FSTs actus! finsucist condition.
I its place, the NPS imposed & fictitious firancis] condition that, consistent with ths recuring theme
of the FFA, inures 1o the NPS"s benafit at FST"s expense. Table C below contrasts FST’s reported
1990 balsnos sheet fignres {FST Reported™),” FST s 1990 baknce theet figures properly adjusted
for the SOC Reconstition (ST Adjusted™)* and the 1950 belance sheet figures assamed by the

©*“The puspose of a balanoe shest is to show the fnancial position of & business st s pertiouler
date”, and, “the body of the balanss shees . . . consists of thres distinct elements: assets, Kabilities,
snd the owner's equity.” Accosmting: Tz Basis for Business Dectsions, p. 12.

“mmmmmammm&mmmmdwm
incuring or satisfuction of lisbilities, the retention of snnusl eamings, and distrbutions made to
shareholdess. docounting: The Basis for Business Decisions, pgs. 18-23.

“mFﬂmeﬁmmmlmwmﬁWWM
F5T's audited Concessioner Anauai Fingneial Report submitted to the NPS for 1990,

“mmmmmammmmwwmmﬁgm
adjusted only to refiect the inpact the SOC Reconstitution would have on the balance shest in 1930,
All of the NPS's assunptions reganding the SOC Reconstitution are utilized exoept tht the sctual
purchase price of $1.4 million and sctual debt of $1.3 million ase used. The effect the accounting for
this transaction would have ons FST s 1990 balance shest is as follows:
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NPS (“NPE™). The tsble then expresses the degree to which the NPS under reported FST's balance
sheet had it been properly adjusied to reflect the SOC Reconstiiution (“Under Reported™). The Usnder

Reportad figures are expressed both in sbeclute terms and as percentages.

Table C: 1990 Balance Sheet Discrepancies
FST Reported FST Adjusted NPS Under
' Reported
Assets 31,766,372 $2,816.371 $1,i64,000 | ($1,682,371)
: {58.7%)
Linbilities $613,802 §1,393,802 $375000 | (51,018,802}
(73.1%)
Equity 81,182,570 $1,432,569 §789,000 {$633,369)
. as%)

Through its sssumptions in the FFA Proforma, the NPS under reported FST's assets by
$8,7%, its lisbilities by 73.1%, and its equity by 44.5% in 1990, a year in which the NPS had FST's
actual rmumbers! To appreciate the arbitrary nature of this particuler assumption requires some
refiection upon the nature of balance sheets. As stated above, a balance sheet is & “snapshot” of &
business’ financial condition 8t the time the balance shest is compiled. X is an expresaion of &
business” assets (L., cash balamoes, aocounts receivables, net ficad assets), its lisbiities (i.¢., accounts

Asset Increased by $1,049,999. ($1.4 millon purchase price - {$77,778 annual
deprecistion x 4.5 years]). 4.5 years is used because only % a years
deprecistion is taken in the Srei year, 1986,

Lisbiiities:  Increased by $780,000. ($1.3 million original debi - [$130,000 annua!

i 98 payments x 4 years]). The first $130,000 principal payment is made
in 1987,
Eqity

Increased by $361,110. ($1,011,110 increase in assets - $650,000 incrsase
in lisbifities).
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paysble, notes payable), and the differsnce brtween the two {equity).” A balance sheet is objestively
true, It i3 2bove reproach. Except in the accounting of relatively esoteric transactions, it is not subject
to opinion, manipulstion, or alternative miethods of formulation. It is objectively compiled and
reflective of reality.

_ Theimpact of assuming sway over $1.6 million of assets and over $600,000 of equity is to,
once agsin, overstate FST’s Profitabifity Mezsures, as the ROA and ROE calculstions are thereby
inflated. Howeves, the absurdity of the NPS assuming away FST s real financial condition in 1990
is no where more clearly demonstratad than when one considers what it did with FSTs liabilities.
FST reported $383,168 of long term debt and $230,634 of current Lisbilities in its 1990 financisl
report, for tota! lishilittes of $613, 802. (AR, Tab G, p.1). In itz FFA Proforma the NPS assumed
$250,000 of Tong term debt and $125,000 of current lishilities, for total liabilities of $375,000. (AR,
Tsb G, Proforma). Of these 1otal lizbilities in the FFA Proforma, the entire $250,000 of long term
debt end 350,000 of the curren lizbilities are artributed to the SOC Reconstitution.® Adjusting the
NPS lisbility figures for the lisbilities resulting from the SOC Reconsiitution yields $75,000 of
liabilities from sources other then the SOC Recoustitution.® This $75,000 figure is the amount of
Liabilitics the NPS assumes FST bad in 1990 prior o lishility sdjustments diotated by the 80C

7 “A balance sheet consists of a listing of the assets and lisbilities of 2 business, und of the
owner’s equity.” Accownting: The Basis for Business Decisions, p. 12.

% According to the introduction to the FFA, the NPS assumed a debt of $600,009, beginning
in 1986, the yesr the vessel in question was actually purchaged. However, in reciting the assumptions
utilized in the FFA Proforma, the NPS sssumed oaly $500,000 of long term: debt in 1986. This i an
example of the NPS adopting assumptions that not only are inconsistent with reality, but which are
inconsistent with its own assumptions! Nevertheless, utilizing the NPS assumptions of an original debt
of $500,000 on the vessel in 1986, and $50,000 of principal baing retired every year, produced the
$250,000 of long term debt that sppears in the FFA Proforma in 1950, $50,000 of the current
Eabilities sre also sitriiwitable to the reconstituted transaction for it represents the current portion (due
within one year) of the vesse! debt.

** The goal of this “dissecting out™ of the smount of debt attribistable to the SOC
Reconstitution is 1o ascertain the real fisbilities the NPS sssumed away. It is ealy by comparing the
FFA Proforma lisbility levels absent ths debi atiributed to the SOC Reconstitution, to FST"s real
liability levels in 1990 (which included no fictitious vessel debt) that the amount of real Hiabilities the
NES “assumex sway™ can be ascertained,
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Reconstiution. But the reality is that FST reported $613,802 in lisbilities in 1990. And bear in mind,
no portion of these Labiliies are from the vessel purchase, because the vessel purchase never
happened. These wese real lisbilities, and in its FFA Proforms the NPS simply azsumed sway
$538.802 of them! If the NPS insizts upon imposing 2 fetitious transaction upon FSTs financial
statements, 1t should at leust adiust the data thar was there. It should have added izs Sctitious debt to
the real debt that existed in 1990. Instead, it chose to pretend that 37% of FST s lishilities did not
exist before imposing the sdditional debt dictated by its fctitous transaction. The impact of this
pretense, once agsin, imured to the NPSs fevor, ac it made FST s interest expenses sppear lower, and
therefore its net income higher.

Now the fict that the NPS “asezmed away” these tisbilities did not make them any less real
The NPS assumption did not sstisfy sy creditors and it did not pay sny account belances. The deb:
was still real and had to be satisfied by FST. The capriciousness of the KPS sssuming away over
$500,000 of Libilities sc that it can then assume FST is capable of psying a higher franchise fes
spesks volumes reganding the disingenuous nature of ite prevarications. If this is permiited to stend,
there is no sense of equity or justice remaining in our government.

8} The NPS's Cumeulative Profitcbilizy Measures are Incppropriate

After the NPS spplied its adjustments and assumptions to FST°s reported financisl data in the
FFA, it eouch.@ed that FST"s fees should be ruised to 12%. Then, in the finsl portion of the FFA, the
NPS developed the FFA Proforma to anticipate the impact of the higher fee on future performance.
In the FFA Proforms, the NPS calculated both annual and cumulative Profitability Measures. The
anmual Profiebility Measures are ROA, ROE and ROG for esch year. In the cumnulative Profitability
Measures, the net income figure utilized in the calculations is the sum of the annual net income for
the years ansiyzed in the FFA Proforma (1986-2000). Similarly, the assets, equity snd gross receipts
figures utitized in the cumulstive Profitability Measures are the sums of those figures for the years
analyzed in the FFA Proforma. So the curmlative Profitability Measures are essentially a runring
average of ROA, ROE and ROG for the period analyzed. And it is these cumulative Profitability
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mﬁnm&fmofﬂzNPS’aemmmummmmm&emﬁh
too deleterious to FST s futurs performance.

1t is sigificant that the cuuilstive Profitability Measures calculated by the NPS covered, not
oy the fishare years that the increased Stenchise fae would apply to (1991.2000), but siso the period
of the contract thac bad expired (1986-1990). The impact of inciuding in the cumulative Profitbiliy
Meamres the expired years in which & lower franchise fos was paid and profitability was therefore
‘higher, is to undersiste the daleterious irapact the higher fee hns on the remsinder of FST"s contract
term. This iz best demonsirated by an exsmple:

Example. If one of the cumulative Profitshility Measures were
25% for the initisl 5 year period of the 15 yesr contract, but 7% for
the last 10 ysars, that cumulstive Profitability Measure for the entire
15 year period would be 13% ([25% x 1/3] + [P x 23]).

But this 13% is not reflective of the impact the higher fee has upon the remainder of the
sontact term, which it to reduve profitability to 7%, The impact of the higher fue on future returns
kmmmwwmﬁmht&mﬁammomomwmm
to work the day afler the franchise foe is raised, end every dsy thereafter until the contrac expires,
they will be exrning 7%, aot 13%.The fact that they samed higher then 7% during the first § years
of the contmat would bs of Httle consolation, because the fimdamentsl consideration in every business
endezvor is whether & is profitable to go on from the present. The past is history. The guestion is
whether the future is worth the risks, and one’s capital and effort, This process of inchuding expired
contract years i the cunslative Profitebility Measures bas the effect of allowing the NPS to go back
1o years prior %o » franchise fee increase, and ke those profils o acconnt when considering
whether a firture increass is 100 draconizn.

If the NP§ is perfietly meossefil in echieving its gos! of limiting FST's profitability to
industry aversges by implementing & fee incrsass in mid-cerm, the returns esred aftes the Increase
mmﬁybwm&mywimﬁmmpﬁmwmemmﬁgm
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"The process essentially results in & retroactive franchise fee increase, which is clearly inappropriste
because FST should be given the benefit of the bangsin it struck with the NPS in negotiating the initial
fee. Heploying the logic of this spproach, in 1996, if the NPS peresived thas FST camed higher than
industry sverages rot only in 1986-1990, but slso in the period at issue, it could uniistenlly set 2 fee
that #t caloulsmies wil talke FSTs profitability down 10 zevo or below, and justify the same by showing
3 tumkﬁwmﬁmbﬁtyammmemwmequﬂmwum xverages. And as stated
previcusly, FST would have no option under the tesmms of its contraet but to continue operating 2
2 loss usil its contract axpired.

This zrocess of “Yooking bask™ o peviods prior to 2 Sranchise fee incrsase to get Veredi™ for
5 fisture fee incresse is certainly in violation of §20b {d) of the CPA, for it necessarily oversiates the
*probable value of contrsct privileges”, which by their very nature sre only forwerd looking. A
privilege granted by & contract only has velue if one is able to 8t pursuant to thes privilege. And of
course one cannot act in 8 time period that has slready expired.

) Swmmary of the FF4 Discussion

“This laborious critigue of the NPS’s methods could go on ad nouseom, However, such s
toruous course s not warranted, as it has been clearly demonstrated that the NPS, through the
statistical data it used, the process it employed, the adjustments it mede, and the asmamptions it
inmpossd, asted in sn arbitrary and capricious manner that constitutes an abuse of sgency discestion,

and is not in coformity with the lew, Table D ths fallows is s compilation of the material errors that
have been disonsged:
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Egror- Vialation oft
Predicared the its conclusions upon Fundamestal Statistical Principles
statistically invalid dats
No consideration given for FST's low debt CPA & NPS-48
No consideration given for FST's fully CPA & NPS-48
deprecinted assets ’
‘No considerstion given for FST’s operaions] CPA & NPS-48

efficiency

Assumed away almost $350,000 of FST's
equity

" CPA, GAAP, NPS-48 & Fundaments)
Economic Principles

Inciuded net income from nom-concession
sources

CPA, NPS-48 & Economic Reslities

Failed to acknowledge tax lisbility arising from

CPA, NPS-48, Fundamentsl Economic

FST’s operstions Pringiples & Eeonomic Realities
Improperly sccounted for the SOC CPA, GAAP & NPS-48
Reconstitution

Adjusted officer’s salaries in disregard of CPA, NPS-48 & Operational Realities

operationsl realities

. Utiﬁzedbookvaheinl’mﬁmbﬂi:y}&m

CPA, NPS-48, Economic Realities &

Fundamental Economic Principles
Ignored FST s historical groas sales trend NPS-48, Historical trends & Fundamental
Economic Principles
Ignored FST’s true financial conditionaithe | CPA, GAAP, NPS-48 & Economic Realities
beginning of the increased rate period
Employed inappropriste Profitability CPA & Fundamental Economic Principles
Measures
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VIL. ANALYSIS OF THE PROFITABILITY MEASURES AND THE FINANCIAL
MPACT OF THE FRANCEISE FEE

The sutached Addendum A, FST Proforma - 12% Franchise Fee, and Addendum B, FST
Proforma - 4.25% Franchise Fee are proforms financis] statements and Profitability Measures for FST
for the period 1991-2000. The year 1950 has been included as & starting point for FST's finandial
condition, snd that condition is changed from year to yesr as the snoual performances .in the
proformas dictate. Addendum A (“PF12") depicts performance with a 12% franchise fee, and
Addendum B (“PF4.25") depicts performunce with a 4.25% franchise fes. All the assumptions and
sdjustments made by the NPS i its FFA. Proforma are incorporated into PF12 and PF4.25, except
for the following:

(i)  FST's actusl 1990 balance sheet and income statement, s reported to the
NPS, are utilized o5 the starring point of the anslysis. They have only been
sdjusied to accurstely reflect, consistent with GAAP, the SOC Reconstitution,
which assumption the NPS imposes in its FFA;

(i) mmmmmwwwmmom veasel are utilized;

(i) No dividends are paid because of the absencs of sufficient cash flow.

- In Addendum €, Cumulative Return Comparisons, the cumulative returns under PF12 and
PF4.25 8s of the year 2000 are comperad to the DEB Industry Norms quartiles employed by the NPS
in its FFA. Addendum C also contains 2 graphic comparison of FST's retums under FF12 and
PF4.25, and the indusity median and 3rd quariile retums as reported in the D&B Jndustry Norms. The
Cumulziive Return Comparisons show that each of the Profitability Measures under PF12 fall within
the 2nd quartile, with RDA at 0.88%, ROE at 1.25% and ROG st 1.30%, These are all significantly
below the reposied industry medians which are 4.70%, 5.70% and 3.20%, respectively. Under
PF4.25, two of the three Profitability Measures full within the 2nd quartile, and a third falls in the
middle of the 3rd quartile. ROA s 3.47%, ROE is 4.63% and ROG is 5.95%. Under the FFA
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Proforma, ROA is 10.9%, ROE is 15.0%, and ROG is 7.5%. These results are depicted in Table E
below:

Table E: Camulative Profitability Measures
ROA ROE ROG
PFIZ 0.88% ©125% 130%
PF42S 3.47% - 4.63% 5.95%
FFA Proforma 10.90% 15.00% 7.50%
Industry Mediza 4.70% $.70% 3.20%

‘The disparity betwesn the Profitability Measures under PF12 and PF4.25, and those in the
FFA Proforma, illustrate the significance of the NPS using a fctitious balgnce sheet and income
statement in 1990, assuming a fictitious debt level and purchase price for the SOC Reconstitation in
1986, and not following GAAP in accounting for that vessel. Addendums A, B and C clearly show
that these error, which are really denials of reality, had a significant negative impact on FST in the
setting of its franchise fee. If just these three unfounded assumptions and adjustments the NPS
fmposed in the FFA are altersd to reflect reality, the profitsbility of FST appears quite differendy from
that portrayed in the FFA. Such s return to reality demonstrates that according to the NPS's own
methodology, the current 4.25% franchise foe is appropriate, for it places each of FST’s cumulative
WWWM&MmMW&&MWo&MM&M
Measures reported in the D&B Industry Norms for SIC 4489,

The real impact of the 12% franchiss foe a5 depicted in PF12 is dlearly devastating to FST.
hmmemmMWhMMNommw
in any business enterprise that had an expected ratumn on equity of 1.25%. One can eam six times that
amotnt on capitel simply by investing in U.S. Treasury obligationst Only a fool would undertake the
risks end probiems associsted with running an operating company for such & paltry return. And it
mnhem«mmamthwmmmma:dmmmeympn&medum

L3}
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book value, which, xs stated previously, understates sssets and equity, and therefore overstates
returns.

Addendums A, B and C employ the NPS’s FFA methodology to show what their conclusions
should have been at the time the FFA was produced. Like the FFA Proforma, they take & 1990
perspective beczuse FST°s 1990 Concessioner Anrual Financial Report was the most.current financial
reponﬂteNPShadttthcﬁmeoﬂbepnbﬁuﬁonofthe.FFAmFebrwyll 1992. Addendum D,
Concession Cash Flow Amalysis, 1991-1994, on the other hand, capitalizes upon the most current
financial information reported to the NPS by FST. It is not a proforma, the accuracy of which s
uncertain because of its prospective nature. Rather Addendum D utilizes FST"s actual opersting
results for 1991-1994 to show FST s cash flow under its current 4.25% franchise fee, and what its
cash flow would have been under 8 12% fianchise fes. With the 4.25% fee the cash flow was marginal
t best, with 8 negative cash flow of $109,000 in 1991, and positive cash flows of $23,000, $17,000
and 542,000 in 1992-1994, respectively. The actual cash flows FST would have experienced in 1991-
1994 with & 12% franchise fee are dismal. 1991 would have had a negative cash flow of $191,000,
and 1992-1994 would have esch had negstive cash flows of $66,000, $74,000 and $52,000,
respectively. Jt must again be emphasized that these negative cash flows are not corjectural. They are
premised upon FST’s actual opersting results.

Addendum E, Impact of 12% Fes on FST s Cash Position, depicts the impact paying the 12%
ﬁ'andﬁsefeelk_udylmadsinceluu 14, 1991, will have on FST"s cash and securities balance ag
'ofhmmyl, 1996, and March 31, 1996. As in each of the other financia! analyses discussed thus far,
the resultant impact is not one tlely to entice the private sector to invest in the National Park System.
FST’s cash and securities balance stood at $1,073,000 on January 1, 1996, Lest one think this is a
large amount of cash and securities for a concession the size of FSNM, remember, FST is 2 mature
companty with low debt service, having been in business for over 35 years. For its entire history it has
mﬁm%Mme&ymmMMm@mmﬁemWM
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passes through to shareholders by virtue of fts stams s an S corporation.® A major reason FST has
adopted this policy of retaining #ts camings is so that it will have sufficient capital to invest in the
Docksids I project s & joimt venturer of sotts with the NPS (discussed infra). It must also be noted
that FST"s concession operation comprises only about hatf of its total business. Much of the cash and
securities FST has mansged to sccumulate over the years sre not derived from its concession
operation at all, but from other son-concession aspects of its business. However, this fact has not
inhibited the NPS from attempting to take all of it

As stated previously, FST's cash and securiiies balance stood at $1,073,000 as of January 1,
1996. The principal amoun of the additions! franchise fee due if the 1224 foe is sustained is 3687,
840, With interest, the total payment will be close to $800,000. Such a payment would bring FST's
Jamsary 1, 1996, cash and securities balance down to $273,000. FST is a very seasonal business, with
tittle reverne from November through March. January and February are the months FST takes its
vessels off line to do sanual msintenance and capital projects. The confluence of these two factors
resulis in March 31 being the lowest cash and securities position of the company each year. As
depicted in Addendum E, for the five years from January 1, 1990, through March 31, 1995, FST
averaged 8 decline of $412,000 each year between Jenuery 1 and March 31. Consequently, by March
31, 1996, assuming the average negative cash flow from opemnons and the 12% franchise fes
arreamge phus inmterest being paid, FST will have a pegative cash and s s 9
FST will have to borrow money to pay the 12% franchise feemmge,mdbem a negative snnual
cash flow position theresfler a3 shown in Addendum D,

Even though the interpretation of the CPA. and the concessions contract advanced by the NPS
will result in FST baving 2 negative cash flow sach year, if the NPS ultimately prevails, FST will not
have the option of ceasing operations under its contract. The NPS will be in the position of being sbie
to unilaterally increase franchies fees during the term of FST's contract 1o the point where FST has

% FST haa been an § corporation since 1989,
&5
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» vignificant negative cash flow, and at the same time be able to force FST to continue this money
losing endexvor until its contract expires in the year 2000!

IX. THEDOCKSIDE Il FROJECT: A COROLLARY ISSUE

Other than making distributions to cover sharebolders® tax Lability resulting from their
ownership of FST's stock during the years it has been an S corporation, FST has basically retained
allits eamings. And the reason it has retained its sarnings for (ke period from 1985 to the present is
s0 that it will have sufficient capital to develop the Dockside II Project (“Dockside II”) at the foot
of Cathoun Street in Charleston, South Carolins. Dockside I is a joir: development between the
NPS, the City of Charleston snd FST that will feature 2 tour boat landing site and imterpretive facility
for FSNM (developed by the NPS), the South Carolina Marine Science Museum (2n aquarium
developed by the City of Charieston), and & food service ficifity and gift shop (developed by FST).
The estimated cost of FST’s portion of the project is $3.5 million, of which approximately 70% wilt
be financed, and 3054, or just over $1 million, will come from equity contributions made by FST. So
tha reason FST has been reteining and saving its earnings over the last 11-12 years is 30 that it can
meet the commitments it has made to the NPS and the City of Charleston &s a joint venturer in
Dockside II,

Volumss could be writtes on the obstacles and threats from outside sources the three parties
to the Dockside If joint venture have overcome, through cooperative effort, since the project’s
inceptionin 1935, FST never drexmed the biggest threst o its reslization of the project would come
from one of its joint venture partners, but it has. The NPS's sttempt to unilaterally raise FST's
franchise fees in & merower that is essentially retrouctive, constitutes the biggest obstacle FST has faced
19 date with regand to the project, for if sucosssii, the NPS would essentially strip FST of the capital
it bas saved for its equity contribution to Dockside IL.



225

X. CONCLUSION

In this FFA Critique FST has made a strong case that the NPS’s action in unilaterally
increasing FST s franchise fee is arbitrary, capricious, and constitutes an abuse of agency discretion.
At imes the points made may have appesred harsh, or too incisive, but FST believes it is not only in
its interest, but in the interest of the NPS to have such a deliberate and critical examination of its
franchise fee detesrmination process come to light. Throughout the critique care has been taken to
svoid personel disparagements, and FST hopes no offense is taken by any individuals involved in the
process of setting FST's franchise fee. But the fact remains that in attempting to justify an almost
threefold increase in FST’s franchise fee unilmerally during the term of its contract, the NPS has
violsted fundamental principles of statistical analysis, the statute establishing the National Park
concession systern, its own internal guidelines, GAAP, fundamental economic principles, and FSTs
economic and operational realities. The effect of this increase in franchise fees is to essentially strip
FST of all its liquidity, and place it in & position where it must continue to opersie at & loss for the
semaining ten years on is contract texm, or be found in default. So devastating has the NPS’s actions
been to FST, that the objective observer is compelled to consider whether the NPS’s intentions
somehow devolved to malice. FST, however, chooses to believe that, rather than overt malice
aforethought, the NPS is strugefing to implement a relatively new system of franchise fee analysis and
determination, the deficiencies of which have crystalﬁzediﬁthe case of FST.

There is, however, still opportunity to rectify the travesty of justice that is descending upon
FST, and in doing so, begin to mend a system of franchise fee determination for which serious
deficiencies have surfaced. FST understands that these deficiencies are not due to any ineptness or
malfeasance o the part of the individuals involved in preparing and implementing the conclusions of
the FFA. The people involved in the process are simply executing their duties as consistently as
possible with NPS internal directives, But it is clear that the internal directives, and the course the
NPS has taken in recext years regarding franchise fees, suffer from serious systemic problems. The
system is in dire need of an overhaul, and it should begin with the case of FST.

67
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It is time for the NPS to reconsider its franchise fee determination process with the same vigor
it reconsiders the franchise fees of its concessioners. For if the process continues unchanged, not only
will companies like ¥ST, family owned businesses that have invested capital and careers in the
National Parks and Monuments, be fnancially devestated, but the eatire conoession system designed
to atiract essential services, capital and expertise 10 the National Perks will be in jeopardy. Businesses
if they are treated the way FST has been treated thus far with regards to its franchise fee. FSTs
prayer is that ressonable minds will prevail and rescind its franchise fee increase 0 that FST, and the
hundreds of similarly situated businesses it represents, will be able to continue the beneficial
reiationship enjoyed between the NPS and its concessioners, thus enabling the public to continue to
enjoy a relaxing boat ride, or a fine mesl, or an exciting raft trip, or an excellent hote! room, in our
nations wonderful National Packs and Monuments.
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: 2% s N
(All figures in S000°s)

1995 995 567 428

Average Decrease in Cash & Securities, January 1 - March 31 412

Cash & Securities Balance as of January 1, 1996 1,073
Less: Average Decresse in Cash & Securities Balance {412)
Less: 12% Franchise Fee in Arvears, Plus Interest {800)

Projected Cash & Securitics Baisnce on Mareh 31, 1996 {139)
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[EXHIBIT 1)

STATE OF SOUTH CAROLINA )
) AFFIDAVIT OF MARK F. HARTLEY, D.E.A.
COUNTY OF CHARLESTON )

PERSONALLY appeared before me, MARK F. HARTLEY, DB.A., who being duly swom,
deposes and aays: '

i. 1 was born November 30, 1956, in West Palm Beach , Florids, and am presently s
Associate Professor of Business Administration at the College of Charieston in Cherleston,
South Carcling, which position I have beld for twelve (12) years. I bold a Doctor of Business
Administretion degree from Louisians Tech University with & major in quantitative analysis,
and teach statistics st the College of Charleston. Attached to this Affidavit is my curriculum
vits, academnic credentials, erployment history, and membership in professional and academic
organizations. Also attached is a list of 33 recent quantitative research studies I have
coordinated or performed, and s list of 57 academic publications or presentations [ have
authored or contributed to.

2 ' am generally fumilisr with the issues and relevant facts in the case of Fort Sumter
Tours, Inc. versus Bruce Babbitt, Secretary, Department of the Interior, an Agency of the
Fodersl Government (Case No. 94-1570). Specifically, I am fariliar with and have reviewed
the franchise foe datermination process set forth in NPS-48, an agency guideline for the
National Park Service (“NPS”). I have also reviewed the Franchise Fee Analysis for Fort
Sumter Tours, Inc. (“FST) and Fort Sumter National Monument, prepared by the NPS
Concessions Division, Finance Branch, which is dated February 27, 1992 (“FFA™).
Furthermore, | am familisr with and have reviewed the anmual Dunn and Bradstreet
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Publication, Industry Norms (“D&B Indusery Norms™) for SIC code 4489, Waer
Transportation, Not Elsewhere Classified, for the years 1988-1989, and am slso familiar with
and have reviewsd the D&B Industry Norms data for esch SIC eode which includes water
trangportation services for the years 1985-1987. 1 am slso familiar with and have reviewed
the Robert Morris and Associates publication, 1990 Armual Sttemert Studies (“RMA
Stasterment Studies™. Y sm fumiliar with the comtent, sumpling procedures and methodology
employed in formulating these two publications, and am aware, based upon my educational
mdpmfuﬁondmofﬁ;suﬁlﬁymdﬁnﬁuﬁomofﬁzdmmnmw.lm
also familiar with the Standerd Industrial Clxssification {“SIC™) system, slong with its utiity

Upon reviswing NPS-48, the FFA, the D&B Jndusiry Norms and the RAMA Statemers
Studies, it is clear that the NPS stiempted to set FST"s franchise fee at & level that would
cause its profitability to fall st or nesr the median profitability for the population of businesses
classifisd usder SIC code 4489 and its predecessor(s). In this aitempt, the entire franchise
fee determinstion process was predicsted upon the following inference; The profitability data
Teported in the D&S Industry Norms for SIC code 4489 and its predecessor(s) is equal 1o or
closely approximates the profitsbility of the Iarger pomiation of businessss chssified
thereunder. In my profissions] and academic opinion, there is ac question that this inference
is statistically invalid. In fact, no statistically velid inferences regarding the population of
businesses, or any particular business, comprising SIC code 4489 or its predecessor(s) can
be drawn from the medisn and quartile dsin reported in the D&B Industry Norms or the RM4
Sezterierst Stadies. Spexifically, it is invalid for the NPS to infer that the data contained in the
D&B Incdustry Norms or the RMA Stotemers Stuckies wre reflective of financial statement data
or profitsbility datg for the emtire populstion of businesses, or any particulsr business
({neluding FST), damified undes SIC 4485 or its predecesor(s). Dmwing suy such inferences
from the D&B Indusery Norms or the RMA Stotement Studies data violstes fundamental
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principles of statistics, and constitutes 2 misuse of the data.

4, Because, as indicsted sbove, the fundamental inference upon which the NPS
peedicates its FFA is statistically invalid, the conclusion drawn from the FFA, which is, that
2 twelve peroant (12%) franchise fee will canse FST's profitabifity to equal or approach the
median profitshility for the industry under which FST is classified, is also statistically invalid.

s, In fact, no valid inferences reganding the populstion of businesses, or any particular
business, clessified under SIC 4489 or itz predecessor(s) may be drawn fom the D&B
Industry Norms or the RMA Statemern: Studies duts. The dats simply has insurmountsble
statistical deficiencies. Among the statistical deficiencies are:

(@)  The samples of businesses fom which the information was drawn are not
random semples. In inferential statistics, if one is to draw any inferences about
2 population, bssed upon the measurement of 8 characteristic in 2 ssmple, the
sample must be randomly selected. Otherwise, the sample is not considersd
representative of the larger population.

(t)  Based upch oy information snd belief the population of businesses classified
under SIC 4489 is approximately thres thousand (3,000) businesses.’ The
sample sizes employed in the D&B Industry Norms under SIC 4489 were 16
in 1988 and 56 in 1989, and the sample size employed in the RMA Siatement
Studies used by the NPS was 10, Even if thees semples had been randomily

! Acoording to W.R. Mosteller, 1995-1996 President of the Passenger Vessel Associstion,
the national trade association of passenger vessel operators, the passenger vessel industry in the
United States is composed of epproximately 3,000 businesses.

3
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Mﬂuymmmﬂm&lwmh&mwthkrg&popuhﬁm
when one considers the rather broad varishility of quartile and median data

reposted.

{c) TheNPS'smethodology is statistically unrelisble because of the nonrandom
nature of the samples employed, the smll sample sizes, and the absence of
other data essentisl to properly test the statistically validity of the D&B
Industry Norms and the RMA Statement Setudies dats. Because of this
unweliability, the validity of sny inferences drawn from the D&B Indusry
Norms and the RMA Statement Studies data cannot be subjected to statistical
validity testing. 1t is thus fatally flawed for the purposes employed by the
NPS. Typically data such as that reported in the D&B Industry Norms mnd
RMA Sttement Stuches would be subject to the quantiication of sppropriate
sarnple sizes and confidence intervals pursuant to the Central Limit Theorem
of parsmetric statistics. This is & standard and fimdamentat procedure in the
field of quantitstive statistical analysis to measure the degree of confidence
memyphéehhﬂawesabemnponﬂaﬁonwhmthmmm
besed upon the messurement of & characteristic in a sample. However, the
D&B Industry Norms snd RMA Stetement Stucbes data is beyond the resch of
such fimdamenal stetistical evaiustion because of its mcomplete nature and
the urnreliable atatigtical techniques employed. The only possible conclusion
is that the data has no validity for the purposes employed by the NPS.

In ry professional opinion, if the D&B Industry Norms and RMA Statement Studies
data wese oollected by ax appropriste random method, and if the sample sizes were of sn
sppropriate size considering the variability of the characteristics measured, and if sufficient
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additionsl data were svailsble to quantify the level of confidence that could be pinced in the
inferences drawn from the dats, anly then could 2 statistically valid inference be made from
the DB Industry Novms and RMA Sienement Studies dats about the population of businesses
classified under SIC 4489 or its predecessor(s). This is not to say, however, that if all the
above mentioned conditions were met, it would be appropriate to that the populati
of businesses classified under SIC 4489, or its predecessor(s) constitute an acoeptzble
comparztes to FST for the purpose of determining appropriste or expected profitability, or
balances in financial statement accounts. The inappropriste nsture of utilizing any set of data
classified by SIC code for the purpose of satiing profitability levels or financial statement
balances is a finction of the broad parameters employed in defining each relevant SIC code.
Generally, four digit SIC codes mich ss that employed in the D& Indusiry Norms and RMA
Stctement Studdies include too many Giverse businasses 1o be utilized for this purpose. In other
words, rarely does s particular business sufficiently “fit™ imo & four digit SIC code to enable
the researcher to confidently utilize financia! statement and profitability data classified by that
SIC code as an indicator of what the financial statement and profitability dats for that
particuiar business should be. In my professional opinion this is the case with regards to FST
and the NPS’s attempt to determine what FST's financisl starement and profitability dats
“ghould be”™, by comparing such dats to information classified by SIC code in the D&B
Indaustry Norms esd RiMA Statewent Studies.

It is important 1o clarify that in this ffidavit I am not criticizing the NPS’s goal of
setting franchise fees at a Jovel that will result in FSTs profuability being equal to o
approximately equal o the median profitability of the industry FST is a participant in.
Whsther or not that Is an appropriate goal is 2 policy issue beyond the appropriate limits of
iy opinion. What ¥ am criicizing is the methodology employed by the NPS to achieve that
goil The NPS’s methodology in the FFA i wmatistically invalid, and no confidence
whatsoever may reasonsbly be placed in its conchusion that a 12% franchise fee should result
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in FST's anticipated profitability approximating the median for the industry FST is »
participam in. .

SWORN to before me, Auguszu L Allen

NOTARY PUBLIC FOR SOUTH CAROLINA

My Commission Expires
NOTARY PUBLIC FOR SOUTH CAROLIA
MY COMMBSSION gn WY, 7, 208
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LuKkiLuLLM VILTA

MARK F. HARTLEY
School of Business and Economics PO Box 1822
The College of Chariesion Mt. Pleasemt, SC 29465
Charleston, SC 29424 (803) 971-9425
(803) 953-5955, (803) 953-1797 fux hartleym@cofc.edu email
- Education:
1986

Louisiana Tech University, Ruston, LA
Mgjor field of study: Quantitative Analysis
Minor fields of study Mukmg. Ecnnomcs .

Columbus College, Columbus, GA

Columbus Co]legc, Colmnbus, GaA
Megjor field of study: Marketing

Employment:

Associate Professor, 1994 - present. Azgistant Professor, 1985 - 1994,
Department of Management and Mnkmg School of Business and Economics
The College of Charleston, Charleston, S

Tenured August, 1988

Holder, 1993 to present.

Courses taught at the College of Charleston:

Production and Operations Management, Purchasing and Materials Management, Business Statistics II,
Marketing Ressarch, Quantitative Methods and Decision Making, Intermodal Information Systems

Agsistant Professor, 1982 - 1985.
School of Business Administration
Columbus College, Columbus, GA.

Teaching Assistant, 1980 - 1982.
College of Administration and Business
Louisiana Tech University, Rustor, LA.
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8 INTRODUCTION

.In March of 1992 the National Park Service (“NPS”) notified Fort Sumter Tours, Inc.
(“FST*) that it was unilaterally increasing its franchise fee from 4.25% to 12% in the sixth
year of its fifteen year Concessions Contract (“Contract”), The new fee was retroactive to
June 14, 1991, and is approximately the highest permissible for FST*s category of business.

The purpose of this document is to appesl to the r bl of with governmental

authority, by highlighting the inappropriate nature of the FFA and the franchise fee
determination process and {o demonstrate why FST’s present 4.25% franchise fee is

appropriate.

II.  FST's12% FRANCHISE FEE SHOULD BE SET ASIDE BECAUSE THE PROCESS
BY WHICH THAT FEE WAS DETERMINED IS NOT VALID

The entire franchise fee determination process applied to FST, as set forth in NPS-48,
is premised upon the ption that data contained in the Dunn & Bradstreet Industry Norms

(“D&B Industry Norms”} aceurately depicts return and financial statement data for the
industry in which FST is 2 participant. The affidavit of Dr. Mark F. Hartley, and the analysis
of Dr. Robert L. Andrews, both Professors of Statistics, along with a document entitled,
“Critique of the National Park Service’s Franchise Fee Analysis Regarding Fort Sumter Tours,

Ine,; A National Park Service Concessioner” (“FFA Critique®), fusively d ate that
this premise is statistically invalid.' Beceuse this fundamental premise is invalid, the

conclusion drawn therefrom, that a 12% franchise fee is appropriate for FST, is also invalid.

! See pages 24-34 of the FFA Critique, Dr. Hartley’s Affidavit attached as Exhibit 1, and Dr.
Andrew's analysis attached as Exhibit 2.
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It is further demonstrated that from the standpoint of accounting and sound business practices,
the FFA is flawed.? Many of these flaws were confirmed by David Jackson in a letter to Rex Maughn
dated April 26, 1996 (attached ss Exhibit 3}. Among the flaws in this ares are:

®

{ii}

(iii)

)

The NPS assumed away almost $350,000 of FST’s equity in direct violation of
§206(d) of the CPA, which instructs the NPS, in the setting of franchise fees, to
consider the oppbmmity for net profit in relation to capital invested (which is
essentially equity).

‘The NPS imputed & purchase price and debt level for the vessel “Spirit of Charleston™
it knew to be incorrect when it reconstituted the lease of the vessel as 2 purchase, and
then failed to make adjustments to account for the reconstitution which would have
been beneficial to FST and are called for by Generally Accepted Accourting
Principles (“GAAP™).

The NPS assumed away over $160,000 of officers’ salaries on the basis of statistically
invalid data derived from 2 nonrandom sample of 10 businesses reported in Robert
Morris & Associaes 1990 Ammual Statemens Studies. This was done even though
FST’s officers’ payroll wes actually in the middle of the third quartile of the data
utilized, an acceptable range according to NPS-48, (See NPS~/8, Chapter 24, Exhibit
3).

The NPS gave no consideration to FST*s low debt, fully depreciated assets or
operational efficiency as required by NPS-48, (See NPS-48, Chapter 24, Exhibit 3).

The accounting and business practices flaws in the FFA are discussed on pages 37-60, and
summarized on pages 60-61 of the FFA Critigue.

2
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(v) The NPS included net income from non-concession sources and failed to
scknowledge FST s tax liability in concluding it was too profitable and needed to have
its frenchise fee raised.

In light of the invalid statistical premise of NPS-48, and m light of other deficiencies that
manifest themselves in the FFA, some of which are highlighted above, the NPS's conclusion that 2
12% franchise fee is appropriate for FST should be set aside. The 4.25% franchise fee should be
restored as the appropriste fee for FST, as the remainder of this document demonstrates.

IL CORRECTION OF JUST TWO OF THE MANY UNFOUNDED ADJUSTMENTS
MADE TO FST’s FINANCIAL STATEMENTS IN THE FFA DEMONSTRATES
TBAT A 4.25% FRANCHISE FEE IS APPROPRIATE

The NPS’s own methodology as employed in the FFA demonstrates that 4.25% is an
appropriate franchise fee if just two of the NPS's most unfounded adjustments to Fort Sumter Tour’s
financial munmtsmmectedsoﬁutthq*moreamdyreﬁémmdﬁy. The specific corrections
are es follows:

] The actual purchase price of $1.4 million, and actual debt of $1.3 million for the
vessel “Spirit of Charleston™ are used; and,

(i) FST's actual 1990 balance sheet is used as the starting point in the FFA Proforma,
with the balsnce sheet only adjusted to accurstely reflect, consistent with GAAP, the
reconstitution of the “Spirit of Charleston™ lease as a purchase, which reconstitution
is imposed by the NPS.

If only the above corrections are made to the NPS adjusiments in the FFA Proforms, FST s
Cumulative Profitability Measures (Return on Assets, Return on Equity, and Return on Gross
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Receipts) fall within the quartile ranges targeted by NPS-48.° The returns are depicted in Table A
below.

Table A: Cumulative Profitability Measures - Corrected NPS Proforma
ROA ROE . ROG
FST with 4.25% 3.47™% 4.63% 598%
Franchise Fee
D&B Indostry 4.70% 5.70% 3.20%
Median
RO PR

ROA and ROE are below the median in the second quartile. ROG, though above the median,
is still in the acceptable range according to NPS-43, being in the middle of the third quastile.* These
returns are depicted graphically and in tabular form relative to the D&B Industry Norms medians in
Addendum C of the FFA Critique.

Iv.  THE NPS FAILED TG MAKE A BENEFICIAL ADJUSTMENT TO FST FOR ITS
RELATIVELY LOW DEBT AND LOW BASIS IN DEPRECIABLE ASSETS

As demonstrated in Section III supra, according to the NPS’s own methodology, FST’s
profitability falls within acceptable NPS ranges if just two of its most unfounded adjustments aré
corrected to reflect reality. However, if two other adjustments beneficial to FST thet were not made,

*These conclusions are demonstrated on pages 62-66, and Addendums A, B and C of the FFA
Critique.

* The FFA indicates the D&B upper quartile threshold for ROG is 8.7%. NPS-48 indicates
that middle and lower third quartile returns are acceptable. “High concessioner returns (high 3rd
quanile or 4th quastile) indicate a higher percentsge fee. Low concessioner retusns (1st quartile or
low 2nd quartile) indicate a lower percentage fee.” NPS-48, Chapter 24, p. 18. The inference is that
the acceptable range is the middle of the 2nd quartile to the middle of the 3rd quartile.
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had been made as called for in NPS-48, FST’s profitability would have sppeared even jower. These
overiooked adjustments should dismiss any question as to whether the 4.25% franchiss fee is
appropriate.

NPS-48 indicates thst adjustments beneficial to the concessioner should be made when the
concessioner has little or no long term debt, and when the concessioner has older fully depreciated
assets.’ FST's passenger vessels, its major capital assets, were purchased in 1963 and 1971, Their
criginal cost basis was fully depwecisted by 1986, the first year the NPS considered in its FFA. The
asset balance showing on the balance sheet for these assets during the years analyzed was merely the
depreciated costs of recent capital improvements to the vessels rather than the true value of the
vessels. Thus FST's assets and equity were grossly understated, making FST appear more profitebie
than it really is.

The NP5 reviewsd FST's 1986-1950 financial data in the FFA. The actual debt figure utilized
by the NPS for comparison to industry aversges was the average debt for the five year period, or only
$92,000. For the years 1988 and 1989 FST had no debt. In 1986 and 1987 FST had relatively
insignificant debt levels of $37,000 and $40,000 respectively. Only in 1990 did FST carry any
significant level of debt, and this was two Small Business Administration loans secured to cover the
extraordinary losses incurred 4s 2 result of Hurricane Hiugo. The two loans were originated in
September of 1990, mdﬁ:etongtumponms ofthelommSJSBOOOmFS‘I"sDecanbern

argmnencmbemuieﬂm duetoxtsmraordmaxywuu this SBA debt should not contribute in
any way to the NPS not making the beneficial adjustment being discussed.

*“Concessicners reporting 1o long term debt sizmﬂdhmtowmterestc«p«xse Asuesuit,
profitability will be averstated {emphasis in the original] when comparing to industry averages.”
NFS—48, Chapter 24, Exhibii 3, p. 2. Also, “Concessioners with older assets that have fully
deprecmod will be overstating [emphasis in the original] their profitability with respect to industry
&verages.” NPS-48, Chapter 24, Exhibdit 3, p. 3.

H
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Tt is not possible to quantify the amaount of beneficial adjustment the NPS should have made
to FST’s financial data because no guidelines are provided in NPS-48 as 1o how the adjustment is to
be calculsted. But thereis no question that FST meets the criteria of a concessioner that will have
its profitability overstated by virte of its low debi and older fully depreciated assets, as set forth in
NPS-48, Chapter 24, Exhibit 3. 1t is sufficient to conclude that, according to the NPS's own
guidelines, the returns depicted in Section IT1, supra, which fall within ranges acceptsbls to the NPS
are themselves an overstatement of FST's returns. Consequently, any question as to the
appropriateness of the current 4,.25% Sanchise fee should be decided in FST’s favor.

V. THE 1991-199% D&B INDUSTRY NORMS INDICATE THAT 4.25% IS AN
APPROFPRIATE FRANCHISE FEE

Although the validity of utilizing the DB Industry Norms to estsblish FST*s franchise fee
has been discredited, if the NPS insists upon this methodology, comparison of FST s returns to
returns reported by D&B under SIC 4489 for the period 1991-1995 shows that 4.25% is sn
appropriate franchise fee. In Addendum A, FST°s comulstive Profitsbility Measures under two
scenarios are compared tothose reported by D&B for 1991-1995, The first scensrio compares FST's
data as reported in its Concessioner Anual Financial Report 1o the average D&B data for the period.
The only adjustments to FST"s reported data deal with adjusting out the disputed contingent franchise
fee, and non-concession income. Under Scenario l,?S‘l"s ROA (5.1%) and ROE (6.8%) arein the
lower half of the second quantile, and ROG (5.2%) is ever so slightly above the median (by 0.2
percentage points). Clearly under Scenario I, which again is FST”s reported financial data, there is
no justification for increasing FST's franchise fees,

mmondwamﬁoadjmmsmnadnaﬁwomeumbysmo,mp«yw. The
$100,000 figure is used because it is FST"s aversge net income for the five year period under
Scenario 1. Rather than fret over the propricty of particular adjustments to FST s financial data,
Scenario 2 simply assumes that the average net income realized by FST for the five year period is
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twice what has actually been reported. FST considers this a very generous assumption, and suggests
that any adjustments the NPS might impose that go beyond doubling FST”s average net income *
would be difficult to justify indeed.

Under Scenario 2, which again doubles FST’s average net income, ROA (9.8%) is in the
middle of the third quartile, and ROE (12.9%} is still in the second quartile, each scceptable ranges
according to NPS-48. ROG (9.8%) is in the upper haif of the third quartile, and is the only
Profitability Megsure under Scenario 2 thet might possibly be cousidered out of the scceptable range.
However, FST suggests that it is precisely this type of situation - two Profitability Measures in
acceptable ranges and one slightly out of en acoeptable range - in which it is appropriats for the NPS
to give the cancessioner considerstion for low debt and low basis in its older fully depreciated assets.
As noted i footnote 5 supre, NPS-48 acknowledges that profitsbility will be gverstated in just such
a situation.

Comparison of these Profitability Measures are depicted in tabuler form in Addendum B, and
in graphic form in Graphs 1-3 attached bereto, A review of this data clearly demonstrates that 4.25%
is an appropriate franchise fee according to the franchise fee determination procedure of NPS-48,
even i the NPS imposes sssumptions that double FST's sverage net income, Certzinly the only
rezsonable conclusion is that FST s foe should remain at 4.25%.

An interesting phenomenon that comes to light in this analysis is that the median Profitability
Measures D&B reports for SIC 4489 for 19911995 are so ruch higher than those reported by D&B
for 1985-1989 and used in the FFA. The differences are depicted in Table B below:
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Table B: Comparison of D&B Profitability Measure Medians Used in FFA
and D&B Averages for 19911998
Profitability D&B Medians Data Average D&B Percent Change
Measure in FFA Medians, 1991-1995
ROA 4.7% 84% - 8. ™%
ROE 5% 15.0% 163.2%
ROG 3.2% 5.0% 56.3%

Two points should be made regarding the wide fluctuation between the median D&B
Profitability Measures used in the FFA, and those reported by D&B for 1991-1995. First, these
fluctuations are both an indicator and consequence of the inherent invalidity of the D&B data. The
industry simply did not experience such wild fluctuation of returns. The only reasonable conclusion
is that the D&B data does not accurately reflect the industry. It is precisely this type of wide
Buctuation in sampling data that causes statisticians to conchde that the sampling technique employed
must be invalid.* The second point is that even if one continues to insist that the D&B data is valid,
the returns for 1991-1995 should be considered more reflective of FST’s industry because data
classified under SIC 4489 was used for that entire period. As noted in pages 24-31 of the FFA
Critique, SIC 4489 did not exist until 1987, and data was not classified thereunder until 1988. So
the D&B data the NPS used in the FFA for 1985-1989 was a synthesis of data classified under SIC
4489 and some other SIC cods(s) which included businesses very dissimilar from FST. Thus, to the
extent the D&B data on FST’s industry is reliable at all, the data reported for 1991-1995 must be
considered more refiable than that reported for 1985-1989. And the 1991-1995 data, which indicates
FST’s industry is much more profitable than assumed in the FFA, justifies FST"s profitability with a
4.25% franchise fee as being within ranges acceptable to the NPS.

¢ See pages 24-31 of the FFA Critique for & more detsiled discussion of why these wide
Buctuations in sampling data sre both an indication and consequence of the statistical invalidity of the
D&B data.
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VL FST DOES NOT HAVE THE LIQUIDITY TC PAY THE FRANCHISE FEES
DEMANDED

By letter dated April 26, 1996, the NPS demanded payment of $722,224.84 in past due
franchise fees, phus interest and penakty. K is impossible for FST to meet this demand, for as of
March 31, 1996, FST only had $620,371.46 of cash and securities, When interest and penalty is
#dded to the principal amount of $722,224.84, FST would have to borrow approximately $200,000
simply to pay the franchise fee arrearsge. No lending institution would extend FST credit howeves,
. because es demonstrated in Addendum D of the FFA Critique, with a 12% franchise fee FST would
be in a negative cash flow position for the remainder of the contract and be unable to service such a
losn. Even if FST were not in a negative cash flow position, no lending institution would extend
credit 1o FST in light of the NPS"s newly asserted suthority to unilaterally incresse franchise foes sua
sponte.

It should be noted that it is not because FST has paid out excessive distributions that it unable
%o pay the franchise fee arrearsge. On the contrary, FST has altered its normai distribution poliey of
distributing enough so that its shareholders are able to meet the income tax lisbility flowing through
to them from FST’s S Corporation tax return. The last distribution FST made was a $50,000
distribution in the first quarter of 1995 to cover 1994 tax lisbility. No distribution has been made
since to cover 1995 tax Hability fiowing through to shareholders.

VH. CONSIDERATION SHOULD BE GIVEN TO DOCKAGE FEES PAID BY FST
‘WHICH ARE IN THE NATURE OF FRANCHISE FEES

FST"s Contract requires FST, at its own expense, to secure mainiand docking privileges at
or near Patriots Point, and on the peninsula of Charleston. For the years 1991-1995 FST paid an
averags of 3.91% cf its concession related gross receipts for the right to operate its Fort Sumter trips
from Patriots Point and the Chasleston City Marina. FST contends these fees are in the nature of
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franchise fies, and FST should be given credit for the same, bringing FST's present effective franchise
fee rate to 8.16%. It is appropriate for the NPS to consider these dockage fees as tantamount to
franchise faes because the docking privileges they secure are required by the Contract, and are
essential o the transportation of visitors to Fort Sumter. The docking privileges FST pays for sre
essentially the majnland end of the water transportation bridge to Fort Sumter. The Comtract
privileges only allow FST to land its vessels at the Fort. Without the mainland docking facifities the
Contract privileges are worthless. Charging FST a fianchise fee for docking st the fort while
requiring it to pay a similar fee for mainland docking privilages, snd not recognizing such as
essentially an additional franchise fee, is analogous to requiring a concessioner in one of the land-
based parks to not only pay & franchise fes on its gross receipts, but to additionally pay for the road
that brings visitors into the park. If the NPS furnished the needed mainland docking facilities, &
higher overall fae to the NPS might be appropriste, But it is not appropriate to require FST to pay
third parties similar fees which are necessary for the Contract privileges to have any value, and for
the transportation of the first visitor to Fost Sumter, without in turs giving consideration for such
expense. The NPS should scknowledge that FST essentially now pays 8.16 % of gross receipts in
franchise fees.

VITL THE DOCKSIDE I PROJECT: A COROLLARY ISSUE

Other than making distributions to cover shareholders” tax lisbility during the years it bas been
an S corporation, FST has basically retained alf its earnings so that it will have sufficient capital to
deveiop the Dockside 1T Project (*Dockside TI™) at the foot of Calboun Street in Charleston, South
Carolina. Yet now the NP8 is attempting to strip FST of all these savings. Dockside If is a joint
development between the NPS, the City of Charleston and FST that will feature 3 tour boat landing
site and interpretive facility developed by the NPS, an squarium developed by the City of Chardeston,
and a food service facility and gift shop developed by FST, The estimated cost of FST’s portion of
the project is $3.5 miltion, of which approximately 70% will be financed, and 30%, or just over $1
willion, will come fiom equity contributions made by FST. So the reason FST has been retaining snd

10
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saving its earnings over the last 1112 years is so that it can meet the commitments it has made to the
NPS and the City of Charleston as a joint venturer in Dockside 11,

Volumes could be written sbout the obstacles and threats from outside sources the three
patties to the Dockside I joint venture have overcome, through cooperative effort, since the project’s
inception in 1985. But FST never dreamed the biggest threat to its realization of the project would
come from one of its joint venture partners, yet it has. The NPS's attempt to unilaterally raise FST’s
franchise fees in a mamer that strips it of all liquidity and places it in 2 negative cash flow situation
for the remainder of the Contract, constitutes the biggest obstacle FST has faced to date with regard
to the project. The implementation of this fee increase will destroy FSTs ability to proceed with its
portion of the development.

IX. CONCLUSION

Not only will implementation of the 12% franchise fee destroy FST"s ability to proceed with
the Dockside Il developmenit, it will terminate a heretofore successful partnership with the NPS, for
FST cannot have the NPS strip it of all its liquidity and continue to operate under the Contract ata
loss. FST suggests that the destruction of its partnership with the NPS will not only be a detriment
to cach permes, but the visitor to Fort Sumter, who eack of us is charged to please, will also suffer.
it should be clear to snyone who has read the FFA Critique, and who has considered the various
pmfmiomlophﬁmuubmnﬂ!vaﬁcﬁtyof!heﬁanclﬂufeedetmrﬁmﬁonpmascmminedinms-
48, that the process is inherently flawed. - Because FST’s 12% fee was established pursuant to this
flawed process, it should be set aside. '

It has been demonstrated from various lines of reasoning, inchiding the NPS’s own current

procedure, that if only the most unfounded adjustments to FST"s financial data are corrected, or if
the most current DRB data is used, 4.25% is the appropriate franchise fee for FST. FST requests,

1
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therefore, that the NP5 not destroy its concession, and leave its franchise fee at 4.25%. This is the
only fair, just and reasonable course to take.

Respectfully submitted by,

George E. “Chip” Campsen
Exscutive Vice President
Fort Sumter Tours, Inc.

1z
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Average

1,940

1,448

1,921

99

1.9%
8.4%
16.3%

4.8%
18.0%
2.9%

L%
£0%

ENDUM
PROFITABILITY RELA D&B INDUSTRY NORMS, 1991-1998
(Al figures except returns in $000)
1992 1993 1994 1985
FINANCIAL STATEMENT ACCOUNTS:
13
Totsl Assets 1,798 1,915 1,987 1,931 2,070
Equity per Financial Report 1,284 1,403 1425 1,462 976
Adj for Contingent Franchise Fee 0 0 9 9 688
Total Equity 1,284 1,403 1425 1,462 1,664
Gross Receipts 1,738 1913 1,947 2,001 2,008
Net lnoome per Financial Report (20) 166 151 185 @13)
Adjustment for Other Income (26) (65) 64} 70) 37
Adjustment for Contigent Franchise Fee 0 4] 1] 0 688
Net Income 46) 161 87 115 238
PROFITABILITY MEASURES:
FST Profitability Measupes with Actua] Net
Income
Cumulative ROA -26% 1.5% 2.5% 3.4% 1%
Cumulative ROE -3.6% 2.0% 3.5% 4.6% 68%
Cumuletive ROG -2.6% 1.5% 2.5% 3.4% 5.2%
Seenprio 2
FST Profitability Mensgres with Actus) Net
ack
Cumulative ROA 28% 6.5% 7.4% 8.2% 5.8%
Curnulative ROE 3.9% 8.8% 10.0% 11.0% 12.9%
Cunuiative ROG 3.1% 7.0% 7.5% 8.2% 9.8%
D&B Profitsblilty Mestyres
ROA
Lower Qusstile Threshold 2.3% -2.3% 9.0% 0.1% 0.4%
Mediaa 157% 2.9% 10.7% 5% 1.5%
Upper Quartile Threshold 18.4% 11% 15.9% 19.0% 20.5%
ROE
Lower Quartite Threshold 42% 2.4% 13.4% 1.3% 1.8%
Madisn 16.9% 93% 20.0% 10.4% 18.6%
Upper Quartile Thresheld 19.5% 11.5% 28.9% 34.8% 48.7%
RGG
Lower Quertile Threshold 23% 0.3% 6.1% 0.2% 0.1%
Medisn 58% 3.6% 7.0% 3.5% 5.1%
Upper Quartile Threshold 10.3% 89% 13.8% 1.3% 9.8%

10.0%
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ADDENDUM B

FST's Profuability Messures Relative to D&B Industry Norms

Profitability Measure
ID&B Industry ROA
IFST ROA + Actual Net Income
[FST ROA - Net Income + $100,000

1D&B Industry ROE
IFST ROE + Actual Net Income
{FST ROE - Net Income + $100,000

'D&B Industry ROG
[FST ROG - Aciual Net Income
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GRAPH 1: RETURN ON ASSETS
FST vs. D&B INDUSTRY NORMS, 1991-1995
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GRAPH 2: RETURN ON EQUITY
FST vs. D&B INDUSTRY NORMS, 1991-1995
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Retums

GRAPH 3: RETURN ON GROSS RECEIPTS
FST vs. D&B INDUSTRY NORMS, 1991-19585
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EXHIBITS



STATE OF SOUTH CAROLINA )

)
COUNTY OF CHARLESTON )

PERSONALLY appeared before me, MARK F. HARTLEY, D.B.A., who being duly sworn,

deposes and says:

W

1 was born November 30, 1956, in West Paim Beach , Florida, and am presently an
Associate Professor of Business Administration st the College of Charleston in Charleston,
South Carolina, which position I have held for twelve (12) years. I hold & Doctor of Business
Administration degree from Louisiana Tech University with a major in quantitative analysis,
and teach statistics at the College of Charleston. Attached o this AfSdavit is my curriculum
Vita, academic credentials, employment history, and membership in professional and academic
organizations. Also attached is a list of 33 recent quantitative research studies I have
coordinated or performed, and a list of 57 scademic publications or presentations 1 have
authored or contributed to.

I am generally familiar with the issues and relevant facts in the case of Fort Sumter
Tours, Inc. versus Bruce Babbitt, Secretary, Depanment of the Intesior, an Agency of the
Federal Government (Case No. 94-1570). Specifically, I arn famifiar with and have reviewed
the franchise fee determination process set forth in NPS-48, an agency guideline for the
National Park Service ("NPS™). | have also reviewed the Franchise Fee Analysis for Fort
Sumter Tours, Inc. (“FST™) and Fort Sumter National Monument, prepared by the NPS
Concessions Division, Finance Branch, which is dated February 27, 1992 (“FFA”).
Furthermore, I am familiar with and have reviewed the annual Dunn and Bradstreet
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Publication, Jndustry Norms (“D&B Industry Norms™) for SIC code 4489, Water
Transportation, Not Elsewhere Classified, for the years 1988-1985, and am siso familiar with
and have reviewed the D&B Industry Norms dats for each SIC code which includes water
transportstion services for the years 1985-1987. | am also familiar with snd have reviewed
the Robert Morris and Associates publication, 7990 Anmlal Steternent Stucdies (“RMA
Statement Studies”™). 1 am familiar with the content, sampling procedures and methodology
employed in formulating these rwo publications, and am aware, based upon my educational
and professional experience, of the utility and fimitations of the data contained therein, I am
also familiar with the Standard Industrial Classification (“SIC™) system, along with its wtility
and limitations.

Upon reviewing NPS-48, the FFA, the D&B Industry Norms and the RMA Statement
Stuclies, it is clear that the NPS attempted to set FST's franchise fee at a level that would
cause its profitability to fall at or near the median profitability for the population of businesses

- classified under SIC code 4489 and its predecessor(s). In this attempt, the entire franchise
fee determination process was predicated upon the following inference: The profitability date
reported in the D&B Industry Norms for SIC code 4489 and its predecessor(s) is equal 10 or
closely approximates the profitability of the larger populstion of businesses classified
thereunder. In my professional &nd academic opinion, there is no question that this inference
is statistically invalid. In fact, no statistically valid inferences rewdmg the populstion of
businesses, or any particular business, comprising SIC code 4489 or its predecessor(s) can
be drawn from the median and quartile data reported in the D&B Industry Norms or the RMA
Swarement Studies. Specifically, it is invalid for the NPS to infer that the dats contained in the
Dé&R industry Norms or the RMA Stczement Studies are reflestive of finsncial statement data
or profitzbility dawx for the emire population of businesses, or any particulsr business
{including FST), classified under SIC 4489 or fts predecessor(s). Drawing any such inferences
from the D&B Industry Norms or the RMA Stotement Studies data violstes fundamental
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principies of statistics, and constitutes & misuse of the data.

4. Because, as indicated above, the fundamental inference upon which the NPS
predicates its FFA is statistically invalid, the conclusion drawn from the FFA, which is, that

" atwelve percent (12%) franchise fee will cause FST's profitability to equal or approach the
median profitability for the industry under which FST is classified] is also statistically invalid.

5. In fact, no valid infererices regarding the popularion of businesses, or any particular
business, classified under SIC 4489 or its predecessor(s) may be drawn from the D&B
Industry Norms or the RMA Statement Studies data. The data simply has insurmountable
statistical deficiencies. Among the statistical deficiencies are:

(8)  The samples of businesses from which the information was drawn are not
random samples. In inferential statistics, if one is to draw any inferences about
a population, based upon the measurement of a characteristic in a sample, the
sample must be randomly selected. Otherwise, the sample is not considered
representative of the larger population.

(b)  Based upon my information and belief the populstion of businesses classified
under SIC 4489 is approximately three thousand (3,000) businesses.! The
sample sizes employed in thé D&B Industry Norms under SIC 4489 were 16
in 1988 and 56 in 1989, and the sample size employed in the RAMA Statement
Studies used by the NPS was 10. Even if these samples had been randomly

! According to W.R. Mosteller, 1995-1996 Presidem of the Passenger Vessel Association,
the national trade association of passenger vessel operators, the passenger vesse! industry in the
United States is composed of approximately 3.000 businesses.

3
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selected, they are too small to draw any inferences about the. larger population
when one considers the rather broad varisbility of quartile and median data
reported.

{c)  The NPS's methodology is statistically unreliable because of the nonrandom
nature of the samples employed, the small samph-: s"ma, snd the shsence of
other data essential to properly test the statistically validity of the D&B
Industry Norms and the RMA Statement Studies data. Because of this
unreliability, the velidity of any inferences drawn from the D&B Jndustry
Norms and the RMA Starement Studies data cannot be subjected to statistical
validity testing. It is thus fatally flawed for the purposes employed by the

'NPS. Typically data such as that reported in the D&B Industry Norms and
RMA Starement Studies would be subject to the quantificstion of appropriate
sample sizes and confidence intervals pursuant to the Central Limit Theorem
of parametric statistics. This is a standard and fundsmentsl procedure in the
field of quantitative statistical analysis to measure the degree of confidence
one may place in inferences about a population when those inferences are
based upon the measurement of 2 characteristic in a sample. However, the
D&B Industry Norms and RAMA Statement Studijes data is beyond the reach of
such fundamental statistical evaluation beczuse of its incomplete nature and
the unreliable statistical techniques employed. The only possible conclusion
is that the data has no validity for the purposes employed by the NPS.

In my professional opinion, if the D&B Industry Norms and RMA Statement Studies
data were coilected by an appropriate random method, and if the sample sizes were of an
appropriste size considering the variability of the characteristics measurad, and if sufficient
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additional dats were available to quantify the level of confidence that could be placed in the
inferences drawn from the data, only then couid a statistically valid inference be made from
the D&B Industry Norms and RMA Statemem Studbies data aborst the population of businesses
classified under SIC 4489 or its predecessor(s). This is not to say, however, that if all the
above mentioned conditions were met, it would be appropriate to agsume that the population
of businesses classified under SIC 4489, or its predecessor(s) constitute an accepiable
comparator to FST for the purpose of determining appropriate or expected profitability, or
balances in financial stetement accounts. The inappropriste nature of utilizing any set of data
classified by SIC code for the purpose of setting profitability levels or financial statement
balances is a function of the broad parameters employed in defining each relevant SIC code.
Generally, four digit SIC codes such as that employed in the D&B Industry Norms and RMA
Statenent Studies include 100 many diverse businesses to be utilized for this purpese. In viher
words, tarely does a particular business sufficiently “fit” into a four digit SIC code to enable
thie researcher to confidently utilize financial statement and profitability data classified by that
SIC code as an indicator of what the financial statement and profitability data for that
perticular business should be. In my professions! opinion thiz is the case with regards to FST
and the NPS’s attempt to determine what FST’s financial ‘statement and profitability data
“should be”, by comparing such dats 1o irformation classified by SIC code in the D&B
Industry Narms and RMA Statemery Studiies.

It is important 1o clarify that in this affidevit I am not criticizing the NPS’s goal of
setting franchise fees at a level that will result in FST's profitability being equal 10 or
approximately equal to the median profitability of the industry FST is a participant in.
Whether or not that is an appropriste goal is & policy issue beyond the appropriste limits of
my opinion, What I am criticizing is the methodology employed by the NPS to achieve that
~ gosl. The NPS's methodology in the FFA is statiwically invalid, and no confidence
whatsoever may reasonably be placed in its conclusion that a 12% fnnctuse fee should result
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in FST's anticipated profitability approximeting the median for the indusiry FST is &
participant in.

SWORN 10 before me, L
this _# __day of March, 1956,

NOTARY PUBLIC FOR SOUTH CAROLINA

My Commission Expires AVGUSTA-Lrid
NOTARY PUILIC FOR SOUTH CAROUNA
wmgmm.mm
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blications in Academic Refereed Journals:

» F

*Purchasing’s Rolc in the Corporale Stmegxc P!mmng Proces Accepted for publication in
: t g anzgement. . (with Wade Ferguson

and Gn:gory B. Tumer) .

“Ethics, Gratuities. and Professionalization of the Purchasing Function.” Jourpal of Business Ethics.
X1V, 751-760. (with Gregory B. Turner and Stephen Taylor).

“Developing Ethical Policy. Statements in Purchasing Departments.” ine
Review, XIX(2), 2-6. (with Gregory B. Tumer and Charlie Cook)

“Ethics Policies and Gratuity Acceptance by Purchasing Agents.* International Journal of Purchasing
and Materjals Management, XXX(3), 42-47. (with Gregory B. Tumer and Stephen Taylor).

“Are You Taking Advantage of the Productivity Incentives in the Tax Reform Act of 19862." [ndustrial
Management, XXXV(2), 22-24. (with J. Michael Alford and B. Perry Woodside).

“Income Concentration in South Carolina: How Much and Why.” Lander College Business Review.

H(2), 5-9. (with Tom S. Sale and John D. Jackson).
Other Unpublished Circulsted Working Papers:

“The Use of Inhound Shipment Tracing Systems: Redefining the Expediting Function.” Under review.
Logistics and Transpontation Review. (with Gregory B. Turner and Stephen LeMay).

Other Publications and Academic Professional Program Presentations:

“Public Sector Attitudes Toward Grannues a.nd Gxﬁ Acccptauce" Accepred for pubhcauon in

10 be Presented in Chicago, IL at the Annual Meesing, April, 1996. (with Gregory B. Tumer and
Wade C. Ferguson)
“Regional Variations in Etlucal Standards and Conducx Among Pu:channg Mnmgers. Accepted for

publication in

Intemational Meeting, to be Presemed in Ch:cago. IL at the A.nmml Meetmg. Apnl 1996 (with

Gregory B. Tumner and Wade C. Ferguson).

l)esngmng for the ananm Maxkel " Accepted for publication in Procsedings of the 1996 Southeast

, to be Presented in Charleston, SC st the Annual Meeting, February,
1996. (wnh 1. Michael Alford and Gregory B. Turner).
‘l’urchasm(, s Role m l.he Development of Corporate Ethics szments * Proceedings of the 1995
A hay g onal Mesting, 266-271. Presented at
Annhelm CA m the Annual Meetmg Mn) 1995, (wnh Gregory B. Tumer and Wade C.
Ferguson).

“Uincertainty, tiffort and Risk Aversion in Sales Force Compensation: What Does Agéncy Theory
Offer™ Proceedings of the 1994 Southeast Institute of Management Science, 319-321. Presented
in Myntlc Beach. SC at the Annual Meeting, November, 1994, (with Gregory B. Tumer and
Wade (. Ferguson).

"Group Decision Support Sysiems: An Application in the Participative Budgeting Process.” Proceedings
of the 1194 Southeast Institute of Management Science, 222-224. Presented in Myrtle Beach,
SC at the Annual Meeting, November. 1994. Winner, Best Paper Award. (with Gregory B.
Turner, Mark Mitchell. and Ron Berry).-
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" "Purchasing's Involvement in Corporate Strategic Planning.” Prage '
' Assosiation, 187-192. Prasented in Atlantic City, NJ at thz Annval Meenng. Octobe: 1994
{with Gregory B. Turner, Wade C. Ferguson, and Ed mec)
"Purchwng Plummg for D:saster Are You Prepmd?"

i & g B
Annml Cmference, May 199¢. (wnh Wade C. Fcrguson)
A Content Analysis of Ethical Policy Statements in Purchasing Deparmments.” Proceedings of the 1993

Southern Marketing Association, 171-173. Presented in Atanta, GA at the Annual Meeting,
November, 1993. (with Gregory B. Turner).

*The Impast of Inbound Shir Tracing Sy on the Expediting Function.” Proceedings of the
ic 1] iation, 435-437. Presented in Orlando, FL at the Annual Meeting.

October, 1993. {with Stephen LeMay, Paul T. Nelson, and Gregory B, Tumer).
*The Accepmncc of Gmmmes by Pnrchumg Agents Towurd the Devclopment of Effecnvc Control

Frocesd | R
Presented in Hilton Head. SC at the Amsual Mcmng, Mzrch, 5?93 (wnh Grcgary B. Tumer and

Steve Taylor).
"Teaching Styles and Methodologies: Pitfalls and Suggesuons " Symposxum for the Graduate Student
Workshop of the Southeast Decision Sciences Institute. P d in Chat ga, TN at the

Annual Meeting, February, 1993, (with Ronald M. Zigli and Robert L. Andrews).
*An Empirical Examination of the Diffusion of Document Imaging Processing Systems.” Proceedings

of the 1993 Southeast Decision Sciences Instinute, 179-181. Presented in Chattanooga, TN at the
Annunl Meeung February 1993, (with Gregory B. Turner).
"Symbiosis: dati i‘or the D‘ fop of Strategic Pr Alliances.”

te, 204-206. Presemed in
Chananooga, ™ at the Axmual Mecung, Febnmy 1993 (thh Gregory B. Turner and Mark A
Mitchetl).
“An Exammnon of Polmcal Campmgn Pncmg Decisions: A Multi-Stage Approach.” Proceadings of
A 3 ation, 419423, Presented in Greensboro, NC at the Annual
Mectmg, Octobcr. 1992 (wnh Gregory B. Turner).

"Take It Or Leave It?....The Ethics of Gift Acceptance by Industrial Purchasmg Agents.” Proceedines
of the 1992 Atlantic Marketing Association, 233-237. Pressuted in Greensboro, NC at the
Annual Meeting, October, 1992. {with Gregory B, Turmner and Mark A. Mitchell).

"Studying Ethics Within thc Puxchasmg Funcuon Let's Sm-t by Building Some ‘l‘heoreucal
Foundations." P g st of Manag 3
Presented in Mynile Bcach. SC at the Annua! Meet\ng, Sep!:mber 1992, {with Gregcry B.
Turner),

“Inbound Shipment Tracing Systems: A Perspective From the Purchasing Department.” Procesdings of
the 1991 Southeast Institute of Management Science, 255-256. Presented in Myrtle Beach, $C
at the Annual Meeting, October, 1991. (with Paul T. Nelson).

"Discrimination Awards.” Symposium on Forensic Evaluations for the 1991 Southeast Institute of
Management Science. Presented in Myntie Beach, SC at the Annual Meeting, October, 1991.
(with B. Perry Woodside and Bill Hardy).

"An Update of Statistical Applications in Age Discrimination Cases." Symposium on Forensic
Evaluations for the 1989 Southeast Decision Sciences Institute, Presented in Charleston, SC at
the Annusl Meeting, February, 1989, (with B. Perry Woodside).

"A Review and Applications of Sutistical Methodologies  Appropriatc for Evidence in Age
Discrimination Litigation.*” Symposium on Farensic Evaluations for the 1988 Decision Sciences
Institte, Presented in Las Vegas. NV at the Annual Meeting, Novernber, 1988. {with B. Penry
Woodside).
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“Teging for Model Specification Errors in Income Distribution Research.” Progeedings of the 1988
Southeast Decision Science Institnte. 99-101. Presented in Winston-Salem, NC at the Annual
Meeting, February, 1988, (with John D. Jackson and Tom S. Sde) -

"The On-Line Case: A "Bottom Line’ Approach to Statistieal Fedagogy." Proceedings of the 1968
Southeast Decision Seience Instine, 105-107. Presemted in Wuuton-SnJem. NC 2t the Aanual
Meeting, February, 1988, (with James Hawkes),

"Age Discrimination: Statistical Evidence and Measwement of Damages Proceedings of the 1987
Southeast Institute of Management Science, 34-36. Presented in Myrtle Beach, SC at the Aanual
Mecting, October, 1987, (with B. Perry Woodside).

*An Empirical Igvestigation of Income Concentration in the South: 1950-1980." Proceedings of the
1987 Southern Regional Sciences Insituie, 25-29. Presentsd in Atlants, GA & the Annual
Meeting, March, 1987, (with John D. Jackson and Tom §. Sale).

"The: Dlrcct Maul Simulation Game: Teachxng Marketmg Rosearch for 'Bottom Line' Resuits.”

7 233-235. Presented in Houston,
Tk at the Annual Meeting, March, 1987. (with .!mes Hawies and Robert N. Carter).

"Experiment Shows Entreprenewrs Cas Benefit from’ Matunty Training." Proceedings of the 1987
Southwest Small Business Instinug, 65-68. Presented in Houston, TX at the Annual Meeting,
March, 1987. {with Robert N, Carter).

“Training Rewil Computer Sales Personnel.” B; i Southwest nstinue,
§2-84. Presented in Houston, TX at the Annual Mcetmg March. 1987, (wuh RobenN Carter).

“Level of Personal Maturity Seen as Fuel for Enmpreneum.l Spirit.” Abswsct reprinted in The Joumal
of Private Enterprise. 2(1), 56. Presented in San Antonio, TX at the Association of Private
Enterprise Education Meeting, April, 1986, (with Robert N. Carter),

"The Possible Effects of Firm Size on Case Writing: A Preliminary lnvasugmon. Procecdings of the
1986 Mid-Western Case Writers Association, 53-59. Presented in Chicago, IL at the Annual
Meeting, March, 1986, (with Robert N, Carter).

*The Famziv Medxeai Canzer' Markenng Reses:ch and Swategic Planning.” Proceedines of the 1985

! : e, Case Supplement, 39-45, Presented in Las Vegas, NV at
1.he Annm.l Mceung, Novembex 1985 (thh Robert N. Carter).

“State of Indnvmua! Mmmty Advanced as Key Detcnmnam of Suceeasﬁu Rcwl Ssles Tmmnc

Asm,mgn 195 i97 Presemed in Chaﬂes:on. 5C at the A.rmual Meecmg, Octobe: 1985 (wnh
_ Robert N. Carter).
“Gap Exists in Manufacturing-Sponsored Training for Retail Computer Ssles Persomnel: Combined
Tmnmg_ in mew Ta:hmqu:smd Skxlls and Beyond Motivation Concepts Holds Remedy.”

! cienge, 473. Presented in Niagara Falls, NY
at the Annual Conference. Mav 1984, (wnh Robert N. Certer).

“Adv ancm;, \hc Small Busmms Computer Markeung Channel T‘hrough Tmning the Retail Salesperson.”
3 . Presented in Houston, TX

at r.hc :\muax Meemg. March. !984 (wuh Robert N, Caner)

“Respondent Samples in Marketing Research: A Compmson Study.” Procesdings of the 1984 Southsast
Decision_Sciences Institute, 177-179. Presemted in Savannah, GA at the Aonusi Meeting,
Februaey, 1984, (with Albert J. Taylor).

“Salesmanship und Motivation Training: A New Direction.” Proceedin o8 d-Atlgntic
Markeung Association, 1-14. Presented in Valdosia, GA at the Annl.m! Meetlng October. 1983
twith Robert N, Carter),

“Predicting Sules Performance: A Literawre Review."

P 3 { the 1983 Soust Decisi
Sciences Ipgtitate. 107-109. Presented in Houston, TX at the Annual Meeting, March, 1983.
twith O Richard Huston and Albert J. Taylor).
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Other Research Published in Professional Trade Journals:

"Salary Gender Gap Continues to Narrow Among Carolinas-Virginia Purchasing Professionals: Results
of the Third Annual NAPM-CV Salary Survey." The Southem Purchasor, XXVI, (1), 9-11.
(Janvary-February 1996). (with Wade C. Ferguson and Gregory B. Tumer).

“Purchasing Planning for Disaster - Are You Prepared?” NAPM Insights, V (11), 42-44, (November
1994). (with Wade C. Ferguson and Gregory B. Turner).

*Carolinas-Virginia Purchasing Salaries Continue to Outpace National Averages: Results of the Second
Annual NAPM-CV Salary Survey.” The Southern Purchasor. XXIV, (6), 22-24, (November-
December 1994). (with Wade C. Ferguson).

“Keep Purchasing Functioning in Disaster’s Wake." Supplier Selection & Management Report, 94-8.
10-11, (August 1594). (with Wade C. Ferguson).

"How Do Carolinas-Virginia Purchasing Professionals Measure Up in Today's Economy: Results of the
First Annual NAPM-CV Salary Survey." The Southern Purchasor, XXIII (4), 20-24, 31, (July-

: August 1993). (with Wade C. Ferguson).

"Gratuity Acceptance: Views of Future Purchasing Agents.” The Southern Purchasor, XXIII (4), 26-31.
(July-August 1993). (with Gregory B. Turmner).

"Careful There Parmer...They May Be A Guanin’ For You.” The Southern Purchasor, XXII (5), 20-24.
(September-October 1992). (with Gregory B. Tumner).

“Let's Compare Ethics Policy Statements: A Study of Purchasing Practices in the PMAC-V Region.”
The Southemn Purchasor, XXII (4), 18-21, (July-August 1992). (with Gregory B. Turner).

"Gifts and Favors From Suppliers: A Study of Purchasing Practices in the PMAC-V Region.” The
Southern Purchasor, XXII (3), 18-22, (May-June 1992). (with Gregory B. Tumner).

“What's Happening on the Home Front: A Study of Purchasing Ethical Practices in the PMAC-V
Region.* The Southern Purchasor, XXII (2), 38-40, (March-April 1992). (with Gregory B.

Turner).

"An Agricultural Product to Bank On: Trees." The Louisiana Banker, XIIX(10), 3-8. (with Lyndon
E. Dawson).

"From Pulpwood to Paper: The Channel of Distribution for Louisiana-Produced Paper.” The Louisigna
Ecopomy, XV(1), 6-8. (with Lyndon E. Dawson).

“The Louisiana Timber Industry: Marketing Channels and Pricing Practices.” The Loujsiana my,

XIV(4), 5-8. (with Lyndon E. Dawson).
Memberships, Offices Held, and Activities in Professional Organizations:

Coordinator and Publisher, The NAPM-CV Purchasing Manager's Renort, published monthly and
extensively disseminated throughout the print and electronic media nationally and in the
Carolinas-Virginia region.

Professional Development Chairman (1951-1993). Board of Directors Member, Purchasing Scholarship
Coordmntor. Quarterly Meeung Hostand Local Arrangements Coordinator, National Association

oli ini -

Coordinator, The Col h i rofe Dev emi

Monthly Meeting Speaker, numerous Local Chapters of the NAPM-CV :

Speaker and Participant, The NAPM Annua) International Purchasing Conference

Speaker and Participant, The NAPM-CV_Annual Purchasing Educators Conference

Annual Convention Speaker, The South Carolina Association of Government Purchasing Officers

Vice President for Planning & Development (1992-1993), Past (1989) and Current (1996) Co-Host and
Local Arrangements Coordinator. Track Chair. Session Chair, Manuscript Reviewer, Paper
Discussant. The Southeast Decision Sciences Institute

jes
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Track and Session Chair, Manuscript Reviewer, Paper Dissussant HLMQ&M&\M

Mansgement Science
Session Chair, Mamiscript Reviewer, Paper Discussant, W&mﬂm
Session Chair. Manuscript Reviewer, Paper Discussant, The Southern Marketing Associaion
Session Chair, Manuscript Reviewer, Paper Discussant, m_mmmm

Personal Employment, Consulting, Internships:

Consultant. 1995, Kiawah, Property Qvmers Group, Kiawah Istand, SC

Consultant, 1994, Trident’s BE.S.T. Commitiee, Charleston, SC

Consuhant. 1992-present, The Pagriot’s Point Development Authority, Mt. P!easmt, sC
Consultant, 1991-1992, Advertising Services Agency, Charleston, SC

Consultant. 1989, Gamble, Givens, and Moody CPA Figm. N. Charleston, SC
Co-Owner. 1992-present, Power Allev Sports Cards, Inc, Mt Pleasant, 3C

Involvement in Extension and Public Service Activities:

Member, ¢

s L ouncy o ISINR 26 Al =
Chairman, The Charleston County Republican Party
Sponsor and Volurteer, The Jyvenile Disbetes Foundation Walkathon
Volunteer. The American Red Cross Trident Chapter

Volunteer, The Charleston Interfaith Crisis Ministry

Site Coordinstor, T1

SS&S.%LMH&.E{Q&:S& a dxssenauon byWadeC. Fag:mon,?urchasmgMamger. Samec
Cooper. Moncks Corner, SC, for Nova University, 1993,

Major College and Department Committee Assignments Held:

Member. BA/E('ON Faculty, Student. & Alumni Issues Commities
Member. BA/ECON Computer Uljlization Committee

Pas; Member. College of Charleston Judicial Board

Past Coordinator, The Collage of Charleston Career Festival
Administrator. The NAPM-CV Purchasing Scholarship Progtam
Administrator. ﬂmﬂsmnﬂ&nﬂ:m&wm_&mmmm
Assistant o the Dean. AACSE Accreditation gnd Reaccraditatio aclies
Faculty Advisor, MMMWM.I@
Faculty Advisor, The College Republicans
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Recent External Research Activities Coordinates for Members of the Loeal Colnmumty.

"A Customer Profile and Oppomxmty Assessment for the Spons Rock Cafe," performed for the
management of the North Charleston based operation, 1995,

"An Awareness Assessment of the Charleston Area Aris Council,” performed for the Director of the local
agency, 1995,

"A Feasibility Study of Opemng an All-Natural Products Store in Americus, GA," performed for a client

. interested in entering this industry, 1995.

A Feasibility Study of the Piggly Wiggly Carolina Company’s Ccntrnhzed Bakery. performed for the
Vice President of the corporation, 1994.

"An Assessment of the Charleston Trident Business Education Partnership Program * performed for the
Trident Chamber of Commerce, 1993.

A Study of the Ethnic Greeting Card Industry,” performed for a client interested in entering the
industry, 1993.

“Summary of Light Manufacturing\Distribution Operations in South Carolina,” performed for 2 local
business brokerage company, 1992,

"South American Import\Export Study," performed for a local group of future importers, 1992,

"A New Product Development and Current Product Line Expansion Study," performed for a local book
retailer, 1991.

"A Temporary Employment Services Asitudinal Survey," performed for a regional temporary
employment services company, 1991. :

"Medical University of South Carolina Purchasing Department Assessment,” performed for the Director
of Procurement at the Medical University of South Carolina, 1990.

"A Needs Assessment for the Charleston World Trade Center," performed for the Trident Chamber of
Commerce and the Council of Trade, 1990.

"A Peninsular Charleston Fitness Facility Feasibility Study,” performed for clients interested in
developing such a facility, 1990.

"A Swdy of the Need for Mortgage Information Services in the Trident Market,” performed for clients
interested in the start-up of such a business, 1990,

"A Dealership Satisfaction Survey,” performed for a local power boat manufacturing company, 1989.

"A Feasibility and Location Study for U-Bake-It Pizza." performed for clients interested in bringing this
concept 1o the Charleston market. 1989.

“A Home Fumishings Consumer Preference Study.” performed for » national home furnishings concern,
1989.
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Récent Institutions] Research Activities Coordinated for Members of the College Community:

"4 Program Assessment of the College of Charleston's Center for Entrepreneurship,” performed for the
Desn of the School of Business and the College’s Entreprenewr in Residence, 1995,

"An Assessment of the College of Charleston’s Department of Public Safety,” performed for the Director
of the Department, 1995,

"An Assessment of the College of Charleston’s Maymester and Summer Sessions Program,” performed
for the Director of the Program, 1994.

"The 1994 Student Budget Survey,” performed for the Office of Financial Aid and Scholarships at the
College, 1994, N :

*Assessment of Attendance at Men's Basketball Games at The College of Charleston,” performed for the
Athletic Department at the College, 1994.

“A Risk Mansgement & Insurance Curriculum Program Feasibility Study,” performed for the Dean of
the School of Business and Economics at the College, 1993.

"An Assessment of the Office of Financial Assistance and Scholarships,” performed for the Director of
the Office of Financial Aid and Scholarships at the College, 1993.

"An Assessment of the Office of Career Development,” performed for the Interim Director Office of
Career Development and Placement at the College, 1992,

"The 1992 Student Budget Survey," performed for the Office of Finsncial Aid and Scholarships at the
College, 1992, }

"The TQM Initiative: A Study 10 Determine the Integration of TQM into the Business and Economics
Cusricula,” performed for the School of Business and Economics, 1992,

“The 1991 Swudent Expenses Study," performed for the Office of Financial Aid and Scholarships at the
College. 1991.

"The Feasibility of a Major in Communications at The College,” performed for the Office of the Vice
President for Academic Affairs and the English Department Faculty, 1991,

“The Masters of Accountancy Program Feasibility Study,” performéd for the Accounting Faculty in the
School of Business and Economics. 1989.

“The 1989 Student Budget Study," performed for the Office of Financial Aid and Scholarships at the
College. 1989.

"A Feasibility Study of Off-Campus and Weekend Programs at the College of Charleston,” performed
for the Office of the Vice President for Academic Affairs, 1989,

"An Intemal Audit of the College Campus Shop,” performed for the College Bookstore, 1988.
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+ inlerpretolion of Statemssit Studles Flgures

RAMA rescommsnds ihat Statement Studies data be regarded
- only ae general guidelines and not as absolule induairy norms,
Thers are several roasons why the data mey no! be lully
reprasentative of o given industry:

(%) The financial statementz used in the Staiement Stutiss
860 ROt saleciad by any random o statistically roliabls
method. RMA member banka voluntasily submit ihe raw
data they have aveliable aach ysar, with thess being tha
only constraints: (&) The fiscal year-ends of the com.
panias caporiegd may not be from Al 1 ihtough June
23, and (b) their ital asssts must be less than 3250
million.

) Many companises have varisd proguct linas; howevst, ths

" Statement Studies categorize them By thels primary
product Siandsrd Industrial Claasification (SIC) numbar
only.

{3) Some of our indushry sampiles are rathes small in taia-

llon 1] m. iotal number of luml i & given industry. A

iy smail plo can i the chancas that

some of ouwr composites do not fully represent an in-
dustry.

{4 There is tha chance ihal an exirems alalemant can be
prasemt in & sample, causing 2 lspioporiionsie in-
L on the ¥ posite. This i3 particularly
wus in & relatively small sample.

Campaniss within the same Industey may 2itlar in ihely
mathod of operations which In turh can dirsctly In-

‘flusnca ihalr financial siatements. Sinco thay ame in-
cluded In ow sample, 60, thass atatemenis can signifl-
eantly affect our composite calculations.

Other considaerations that can resull in variations
among ditferent companies engeged !n the sems
gonaral ling of husiness ase dilterent Radbor maskaie;
geopraphical location; difierant accouniing mathods;
quality of progucts handied; scurces and meiheds of
tinancing; and lerms of asls.

S

For thade raszons, nm\ dogs Aot recommsend ihe Siatgmsent
Studies g - jered o8 absoiule nerme fora plven in-
Cusiry. Rather the figures showid be uied oaly ss gensrel
guidelines antd i agdiiion to ihe ather meihods of Bnencial
analysis. RAMA makes no clalm a8 io the represanistivenass of
the figuras printed in shis dook.

Roban Moris Asscciates
One Liberty Place
Philadeliphis, PA 19103

© 1990 by Robert Morris Associates
CAUTION

ALL RIGHTS RESERVED. NO PART OF THIS BOOK MAY BE QUOTED,
REPRODUCED, DISSEMINATED, OR USED IN ANY FORM OR BY ANY
MEANS, ELECTRONIC OR MECHANICAL, iNCLUDING PHOTOCOPYING, RE-
CORDING. OR -ANY INFORMATION STORAGE AND RETRIEVAL

WITHOUT THE EXPRESS WRITTEN PERMISSION OF ROBERT MORRIS

ASSOCIATES.

Printed in U.S.A.
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[EXHIBIT 2}

Dr. Alan Hows

National Park Hospitality Assccistion
1225 New York Avenue, Suits 430
Washingten , DC 20008

Dear Dr. Howe:

1 am encloging a brief vita and a copy of my analysis of the Franchise Feo Anzlysis by the National
Purk Services for Fort Sumter Tours, Inc, and of the statisticaliy related procedures in NPS-48.
Subsequent o our telephone conversation on Thursday I added to the initisl report I sent dated -
Apcil 29, 1 sdded & statemont on the first page indicating an expanding of the opinion beyond the
fes snalysis for Fort Sunder Tours sad a section entitled Swnmary Statsesnent that addresses the
statistically related procedures in NPS-48. I have enjoyed werking on this peoject.

1 have spent at least 15 hours oa this project. Whes we agreed for me to do the snalysis T
indicated that my rate was $100 per hoar. You said that you hoped the total amonunt would not
exened $1,000. When 1 spant the extra hours that would push the cost beyond the maxinwrn you
indicated, I realized that 1 had no assorance of being compensated financially for this extra time.
QObviously, I would love 1o be paid for the full number of hours bot will certainly honor our initial
agreement  Please make payment to me personally, Robert L. Andrews.

Y would also fike to be kept spprised of the cutcome,

Sincerely,

e

Robert L. Andrews
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Rlchraond, Virginia
lhy&l!%

Below iz & professions) opinion by Robert L. Andrews, Associate Professor of Management
Sclence, School of Business, Virgiais Commonwealth Univensity, The opinion is of the Pranchise
Fee Avnlysis (FFA) by the Nadonal Perk Sexvices (NPS) for Fare Sumnter Towrs, Inc. (FST) ad
of tha stetistically related procednres in NPS-48. Ihold a PhD. in statistics from Virgina Tech,
1971, Thuve 20 years expericacs eaching statistics and relazed topics in buziness schools. :
Courses tavght have been st the undergraduste, masters and doctoral levels, My work has been
published in & wariesy of professions! jowmals. I have been recognized professionally by my peces
by being elascted to the board of direciars of the Decision Sciences Institute, an international
cseganization of primarily university facully who wach decision science topics.

A Framework for iy Anslysie

A suistics] inferential process involves severed sisps. The first is the identifiegtion of & target
population. Ideslly, one would like to have comectly mearured dasz for sl members of this
population. In many cases this population cannot be isokued for sampling. A popolation that can
be sampled is identified end may veferred to 25 the feme or sampled populadion. X the sampled
population differs from the tsxget population then the inforences will be for 2 different popalstion
than the targeted ove. Generally 3 sample is taken from the sampled population rether than
obizining dats from every wnitin the population. This semple should be taken 30 ss 10 ensurs that
the sarnple data era mpresentative of the population from which the sample is selected. The
sversaily acceped method iz b0 use simple random sampling from the freme with follow up to
slizain daza froem ol onits selackd to be sampled. Nonresponse can canse a bias because those
whe wrpond may be differcnt from those whe do not respond. A criveal part of this process is
making sure that each measorement is taken In exacily the same way for each unis being surmpled.
No amcunt of ststisticosl calculstion can covrect messurement etvar uniess multiple ocbservations
are tsken for each unit being sampled. Sumenary caleulations made from ssvple dats are subject
@ being differest from population values being estimaied. Bither blas in the overall process of
variability inherent o the estimation process ¢an be the cause of this difference. The sversge
magninade of the variability of an estimate is messured by the standard exror of the estimure,
Larger samples provide more zelisble estimates snd smaller standand exrory. Inferences about
population values ghonld wke intn sceount standand envors of the estimates being wied and using
processes with Ettle or no bias eliminates the need o estimaie the magnimde of Yss in the
estimation.

Whea data ov statistics derived from the dats are being used for management decisiong then the
decision maker must know the value and the short comings of the statistical pracess invelved. A
correct undexstanding and nse of statistizal proceduores is & vital part of quality mansgement that
has revitalized many buginesses.
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My Opinion of the Franchise Fee Analysis (FFA) performed by the Natlomal Pack Services
(NPS) for Fort Samter Tous, Inc. (FST)

First I will begin with the staristica] process nsed o obiain the data for the industey notms ased by
NPS. NextX will addrese the procedures ontlined in NPS-48 and how they wers applied to FST.
1am baaing my opinion on my professiosal inowledgs and documents providid to me by BST.
‘Theas decuments incinded

1. NPS 48, Chapter 24, Section D "Franchise Foo® ]

2. NPS Pranchise Foc Anslysis, Fors Sumier Tours, Inc. sad

3. AfSidavit of Mark F, Hantley, DBA.

Target Population or Universs of Interest: Firmns troly cormpanibls to FST.
Samplad Populaiion or Frame: Corporate entities with SIC Code 4489.

The sampled popuistion is not the sarme ss the target populsiion. The SIC code reflects
primary busingss. It does not reflect anything sbhont arsas of diversificasion in other
business veniures o the size of the company, The fece thet the sampled population is not
the sams as the target population moans that inferences from sample dase sbout the target
population gre subject to ervor dus © this difference. Siace the NPS hiss data foz all
concessioners, would it not seem appeopriste to Jook at the data for all NPS
concessionere? It wonld appesr that FST wonld have muore in comenon with them than the
wide variety of companies thet conld be in SIC 4439, wates transportgtion.

Sampling Procedure: A conveniencs tampls o companias that voluatarily choose to provide
dats, .

There it o atteropt to measure nonresponse bins. Noxresponse bias is the bins that is
introduced because the information for the nonresponse group is different from the
tesponss grovp. De. Hartley in his testimony on the FST analyxie by the NPS refers to the
very small sample size relative to the popolation for the SIC Code 4489, Witha
nonvesponse group that is clearly larger than the response proup and with the sesponse
roup being determinad by forees that do not ensure represensativences of the sample in
sny way, then the iikelihood of the informatinon far these groups being different it large.
The resuit is that the semple values bave Hitle likelibood of truly being representative of
the sampled population.

Measgrepnents: These sre no unifoemly spplicable operational definitions for the quantitstive
messuremnents provided in the sample.- Neither are there sny controls to ensure any unifoemnity of
the massurements abtained.

There are 1o clesely defined guides or controls that would cxswre that the: same critetis
wonld be applied in supplying the numbers nsed in detexmining the Donn and Bradstrees
noems. Foe cxample, the method of deprecistion is not requirad 1o be the same for all
reporting companies. The fact that different peopls would amive st different zumbers
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firom the same set of circumatances is most clearly illustrated by the fact that the NPS used
the same set of numbers &3 FST and the NPS determined total equity to be $624,000 while
PST bad self-reported total equity ts be $921,840. ‘According to the NPS the self-
reparted value here had a total error of $297,840 which represents a 47.7% error. Heace
the NPS has confirmed that the sci-repeatod values can be in ervor by as much as 47.7%.
I the NPS does this type of analysis on all concession providers, they should sarely have
their own set of data on the distribution of crrors of scif-reporied valucs. No such
information is provided. Such information could potenatially be used to establish some
measure of standard exror of these estimates. Instead, the NPS assumes that these values
had no error and the self-reparted measurements sre used foe the nosms and trested o
being absolntely true even though the NPS has showa a 47.7% error in a self-reported
measure. Return on assets which is used as a profitability measure is clearly susceptible
to measurement esror. There was no mechanism io provide for or control the oniformity
of the key measurements. There was no effort 1o measure and use standaxd exrors of the
estimates,

Statistical Result: Data cbtained from the above process were used to desermine quartile values
for three different measures of profitability, Retumn on Grozs Profit (ROG), Return on Assets
(ROA) and Return on Equity (ROE).

The provesbial statement that » chain is no styonger than its weakest link is appliceble
here. If any portion of the process is flawed then the final resultis fiawed. A major
problem with this process is that every part of the process is sericusly flawed. The
sampled population does not contain a group of companies that are traly compsrsble to
FST. Because of the way the sample data were collected there is absolutely no assurance
that the sample dats are representative of the sampled population. Thers was nothing in
Pplace to ensure that the measurements are recorded according to uniformly defined
criteris. The NPS by its own calculations has shown that the measurement part of the
pmldmumhjeumhmgnhnaﬂﬂimiuqnhy

mucn&ofmsww Onewaybcheckwhﬁhuaztohuﬁswmlyxn
was possibly comrect ar not is to see if the resalts make sense.

‘The quartiles used by the NPS for the FFA were :

iset Quartile Median 3rd Quartile
ROG -0.8 - 3.2 8.7
ROE -13.3 5.7 35.0
ROA -2.9 4.7 11.6

‘These quartile values alone mean that over one quarter of the firms in this group operate -
ataloss. Infact, if one fits a bell-shaped normal distribution to these data then about one
third of the companies woukd be operasing at an annual loss. This Gocs not pass as being
reasonable to me. Surely the NPS does not expect one third of its.concession providers to
operste st 8 loss. Unrealistic resuits generally come from incorect analysis or data or
both.
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Use of the Rasults: mqmmmmwumudummm&&
mujumdemacmfmmﬂumwdmmmhymmu
franchiae foe percentage.

Mummmm-mmmmmmmmwmm
calculations. The NPS adjosied the numbers for FST without making any adjnstment to
the umbers for the standards. The result is analogous to comparing spples mnd oranges
when the NPS adjustad numbers sre compared w0 the unadjusted self-reparted values.

Apparent Inconsistency in Pollowing NPS Guidelines: NPS 48, Chapter 24, Section D
"Franchise Fee", Financial Administretion, Bxhibit 3, page 1, states, "The review of the
mewmmudammmwwmmmm&

evideace of good or poor managerment.”

I see o indication of a search for evidence of good or pove management to accompany
the adjustments of financial data by ths NPS. Calculations and statistics are guides o be
used slong with knowledge of the process being analyzed. Good or poor managoment

clearly has an effect on productivity. ‘The process used by the NPS seems dedicated 1

pmﬂzﬁngzmdmawmha&nmﬁngk

mmwnmmamwmnmuru mprwmwbyNPShm
adjust fees ao that the profitability of a concession provider is close that of the middle of the
industry. The NPS-48 document has given rather explicit guidelines for the procsss until a final
franchise fex is detrmined. NPS-48, Chapter 24, Pinancisl Administretion, page 19, states, "I
this fee is in s comparable range with industry statistics, then this percentage franchise fee will be
the determined fer and presented to the Regional Direcior for presentation to the parties.”

Adjusting profitsbility measures 1o be comparable to the madinn means that s concession
provider has linle to gain by performing well. This procedure takes away any incentive to
perform well. The mecent collapse of the Sovict Union is an example of the result of
minsgement that controls profits at the central level sad does not provide incentives for
good performance. Werking closely with business partners is » part of the philosophy in
managing for quality expoused by Dr. Deming and other recognized experte in this wres. I
one member of a buriness activity has been particularly profitable thea it may make sense
10 encourage that partner to share some of the gain with anotber entity involved in the
activity, However, seducing profibility to the median level for the industry semoves the
_incentive to perform weil and has serious long-term implications financially for the NPS
and for the quality of services provided by concessioners.

If the NPS intends to adjust productivity for individual concessioners to the mudian of the
. industry noem thea the NPS will also be required to docreass fees for companics below the
median. Heace the NPS is now taking on risk associazed with the operation of a business
over which the NPS has no direct control. This is of particular concern becsuse the NPS

. is at the same time taking sway incentive for the concessioner t0 perform well. This
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policy may increase short-term income for the NPS bt hus serious consequences long-
term. : .

If the NPS had dats that weold provide valid industry normu for & concessioner thea the
distribution deacribed by these norms could be used to identify companies that were out of
the ordinsry. However, mercly being sbove or below the median is certainly not out of
the ondinary. The median is defined 1o be the point in the middie of 3 distridution sach
thas half of the observations are below and half are shove, By using some small undefined
band of veinee about the median as being an scoeptable range for profitability, the NBS
would label the vast majozity of companies in any SIC group as being out of the ordinary,
Cenerally accepted stadstical practics would consider having 5% on each end of the - ’
distribution as being a large percentage. Having 5% on cach end means that 10% oversil
of 2 true distribution of vaiues are being selected as being out of the ardinery. The most
uzed amount is % overall which selects 2.5% from each end of the distribution. The
NPS has allowed for an entirely oo tight of 1 bend of values around the median s teing
scceptable for concesrioner profitsbility. NPS-48 allows an analyst 1o raake a rather
arbitrary decision about which numbers would be considered comparable wo the industry
normn. Why was & 12% fee selocted fo PST rather than another value? The final .
determination allows s great deal of discretion on the part of the soalyst, It scems the only
restriction is that the fiee be "in @ comparabie range with industry statistics” and between
the calculated minimam of .1% sxd the maximum of 15.6%. The selected 12 % is much -
cloges to the maximum than the midrange valoe of 8.35% that would be midway between
the two limits. How can NPS defend a procedure as being fairly applied 1o all when it
allows so much judgment st the time of detexenining a final foe?
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Conclusions

lmmumhmuﬂmmum&emwm
National Park Services (NPS) for Fort Sumter Tours, Inc. (FST). In this procadure the
profitability data from PST were conpared with indastry norms for the SIC Code 4439, The fee
charged to FST by the NPS affacts profitability. In the analysis for FST, the fee charged by the
NPS waz adjusted until the profitability for FST was comparable to the median of the industry
norm. . .

I find this process to be flawed in soveral ways. The major areas of difficulty are: ‘
1. Companies in SIC Code 4489 represent at best a questionable peer group fox FST,
2. There is no sssurance that the sample is representative of the sampled population.

‘The measutements obtained in the sample are self-reported with no control for uniformity.
This can be & source of significant error. mmmazmmmmm
equity was in error by 47.7 %.

4, mmemmmuwgmvmmmmmmmm

: being estimates obtained from sample data. NPS-48 gives no guldelines for deteemining or
using margins of errar of the estimated values that determine the noems. This is a sexious
error when using sample estimates from small samples,

5. The resulting industry norm used by the NPS for FST is not realistic. It has about 1/3 of the
companies operating at a Joss for the year.-

8. m_unmmmmmmmuﬂwm
provided by FST and compares them to the unadjusied self-reported values for the indnstry

7. mmemhuMMiumgWMbyMiummdmgf«
evidence of good or poor management on the part of FST.

8. mmmmmmmﬁmmmnmmmmafmwmm
apparently narrow band sround the median to determine an acceptable nnge of profitability.

9. Adjusting profits to & narrow band of values sround the median means that the NPS is
uking on the risk associated with doing businoss. Concessioners with low profits will be
adjusted up and those with high profits will be adjusted down. Taking over the risk of doing
business secmns to be a questionsble objective for the NPS.

10. mmw»wﬁ:m mmﬂnt&amh
pexform well. In addition to the financial impact on concessioners this has serious long-term
financial implications for the NP$S and for the quality of serviccs provided by concessioners.
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Sumumry Statemmsnt

khcknwmmmxnhmlms«vbm&mxbﬂmmmmﬁ»h
financial burdea on Fort Sumnter Tours(PST) with & 282% increass in franchiss fee by increasing
from 4.25% to 12%. The culprit is primarily the foe revision process Iaid out in NPS-43. One
could conclude that certain judgments made in this particular case were not sppropriste.
Howevez, uwmmhmummmmtummkmw

mmﬁsdudpmmdmesﬁmownqusﬁkvﬂmuedmmbﬁmmnmmmﬂly

inadequate @ provide sceurste values for » particular SIC Code. These provide rough guidelines
at best and are not accurate enolgh to be used 23 sbaolute truth the way they are in NPS-48,

Using SIC Code to define a peer group for s concessioner is probably no better than using
national nesms. Within & particular SIC Code there is stlil too much variability of operations to
provide a camparabls pees gronp. Using a particulsr SIC Code effectively redices the sampie
sizo for the estimases. mmamnMymmmmmam
issues, such as sample design,

Quartile veluss deacribe the wmal distibution of values for 2 particular phenomenon. If the
valpes are correst for a phenomenis thexn the distribution defines a narmal spread or diswribution
of values for that phenomesot. As long as an obsarvation is in the middle sres of the distribution
shen it is considered to be nosmal or nsual for that distribution. A fundamentzl concept of
statistical analysis is that for an observation to be considered nansual or out of the ozdinary it
st be in the tails or the extremes of the distribution. Even uilng 10% of the total azea 28 the
dernurcation lins 1o label observations ag being unusuzl rather thes wrual would be considered a3
large according 10 standard statistical praetice. NPS-48 has shown nio undezstinding of these
fordamental concepts of smtistics ind insmucts the snalyst o v & narrow band of vaives uround
the medisn 1o defing the usus! mnge of vaines. However, NPS-48 does not give any defined
guideline for the exact determination of this acceptable region after having been rather explicit up
to this point in the process. Statistics as 2 subjcet arca may be defined 23 the science that studizs
vapiability, Mpwedmasmwmmmznﬂhenmnﬂuﬂsﬁmymhszmh
pIOCesses,

Ignoving the exigtence of namral variability in eonstruction of tie NPS-4€ puocedures has serions
financial implicasions for the National Park Service snd its conenesioners, Adjusting peefimdility
o the median means that the NPS is effestivaly taking on the visk of operating & concussion. Ifa
concessioner’s profitability iz sbove the median the fee will be adjusted 1o bring profitebility down
o the median Jevel or i profitability 1s below the medisn the fee will be adjusted to bring
profitability up to the median level. Doing this removes the incentive for 2 conceesicner to
perform well. Any profitebility obtined by outstanding perfarmance will be taken away by the
NES. Inidally, this may beaefit the NPS if the cureent concearioners are performing well.
Howevez, removing el incentives for good perfoemance will soon mess that concessloner
performance will drop and that the NPS will decyease fees. It mskes no senae 1o ke on the risk
associated with daing business st the same time 24 the incentive 1o perform well is removed.



296

Robert L. Andrews, page

The conceasioners have a contract with the National Park Service to provide services to
customers. How can an eateaprise adjust the profitability of a tarvice provider without taking into
consideration the quality of services provided o the customens? NPS-48, Chapier 24, Financial
Administrarion, page 12, SEC. 3(d) states, "Consideration of yevenue to the United States shall be
subordinaie to the objectives of protecting and preserving the areas and of providing adequate and
appropriate services for visitors at reasonable ratee.”  The NPS-48 resructuring of fecs otally
mmmamwmwumwnnﬁmmmu'
mmmmmummmum

T understand the idea of creating & mochanism that wonld have financially successful
concessioners to sharo some of their gain with the National Park Service, wha is & collaborstor in
thedr conceasion business, However, the feo revision process outlined in NPS-48 is not & fair
process for the concessioners and its implementation has serions Jong-teom financial implicetons
for the National Park Service, The National Park Service needs 1o go back to the drawing board
 creats & mechanism of sharing gain that woald be reasonable for the concessioners and that
would not have potentialiy detrimental Leng-termn effects for the National Park Service.
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April 26, 1996

Mr. Rex Maughn, Chairman

National Park Hospitality Associatfon
P.0. Box 29401

Phoenix, Az 85038

Re: NPS-48 Guidelines
Dear Mr. Maughn:

I have been asked to give my opinion as to whether or not the NPS-48 review
process for calculating franchise fees is consistent with Generally Accepted
Accounting Principles (GAAP) and sound business practices. To provide a
reasonable basis for my findings, I have familiarized myself with the Concessions
Policy Act (CPA) and NPS-88 as they relate to the determination and
reconsideration of franchise fees, In addition; 1 have studied the Franchise Fee
Analysis (FFA) prepared by the National Park Service (NPS) dated February, 1992
for Fort Sumter Tours, Inc. (FST) which I assumed is a typical example of the
general implementation of the guidelines contained in NPS-48.

The first extraordinary business practice I noted was the ability of the
NPS to unilaterally impose a new franchise fee rate once one had been
negotiated with a concessioner. This is unusual because the franchise fee is
calculated as a percentage of gross receipts. This automatically provides the
HPS with inflation protection and equitable participation in the future growth
of revenue generated by the concessioner. This unilateral ability to change the
franchise fee rate periodically during a contract term has a negative impact
on the ability of a business to obtain long term financing and to project its
long term capital requirements. How can a business plan for the long term if it
has no ;ontrol over what might be a significant change in its franchise fee
expense

Another flawed business practice is the use of selected business
statistics published by Dunn and Bradstreet or Robert Morris Associates as
standards to be used in the franchise feé determination process. Statisticians
will certify that this information is not statistically sound due to the way the
information is accumulated and seiected.’ Additionally, this. information is not
audited or verified and {s therefore unreliable. Can one imagine a lender using
a company’s D&B report to support its underwriting for a Toan request instead of
the company’s audited financial statements? It is virtually impossible to find
a SIC code grouping that actually matches a particular company.



300

Mr. Rex Maughn, Chairman
Page Two

To i1Tustrate the departures of GAAP and errors which can be found in a
FFA, 1 have listed below the problems which | identified in my review of FST's
FFA which changed the company s franchise fee rate from 4.25% to 12% of gross
receipts.

1. Capitalization of "Spirit of Charleston®,

A material error was contained in the FFA with respect to the
capitaHzation of this vessel. The analyst "assumed” a purchase price of §1
“ miliion and “assumed” debt of $600,000 in his caiculations. In reality, the
purchase price was in excess of $1.4 milT{on and the debt was $1.3 mi1iion. This
is clearly a departure from GAAP and an_error which would understate interest
and depreciation expense of the capitalized vessel. .

Although the vessel was "assumed capitalized" in the FFA to increase income,
when computing the profitability ratios of Return on Assets (ROA) and Return on
Equity (ROE), the related capitalized value of the vessel and debt were ignored.
Again, this is a material error and a departure from GAAP.

2. Calculation of Profitability Measures, )

In addition to the errors stated above concerning the calculations of ROA
and ROE, the FFA contained other errors which would affect the proper
calculation of these ratios as well as its other measure of profitability, the
return on gross receipts (ROG). First, “"average net income"(ANI)} 1s a key
component in these calculations. lncorrectly included in the ANI was non-
concession and other income of $195,603. Including this income would {nvaiidate
the calculation of these three ratios which served as one of the basis for
determining the reconsidered franchise fee amount. Again, another serfous error
contained in the FFA,

The Analyst also adjusted officer salaries in his determination of ANI.
He simply limited them to 10% of gross receipts. No investigation was made to
determine what actual jobs were performed by the officers. Also, no
consideration was given to this being a family business with family members
having the title of officers but in fact performing non-officer services for -
FST. Again, this adjustment would incorrectly increase ANI and invalidate the
prefitability measures.

Another serious error, the Analyst “assumed” a reduction of $347,700 in
equity to "approximate industry standard*. This reduction had no basis in
reality, The stated basis of "assume average equity of 50% of assets™ s
incredible. Equity 1s a functfon of the amount of capital principals have
invested in a business. By assuming away FST’s equity the NPS viclated its
imperative, as set forth in the CPA, to relate the capital invested in a
concession operation to the appropriate Tevel of franchise fees. This is clearly
a departure from GAAP and invalidates the calculation of ROE.
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Mr. Rex Maughn, Chairman
Page Three

FST {s a mature company, ‘having been in operation for thirty five years.
Its passenger vessels, its major capital assets, are thirty four and twenty five
years old, and fully depreciated except for recent capital improvements. Like
many mature companies, FST also has a2 relatively low debt Tevel. NPS-48 requires
adjustments beneficial to the concessioner to be wmade -in calculating
profitability measures for a company so¢ positioned, but this was not done in the
case of FST. The NPS's failure to make these required adjustments resulted in
FST's profitability measures being overstated.

3. Proforma Financial Statements

The proforma statements included in the FFA ignored historical trends of
the business in determining its underlying assumptions. For example, in the FAA,
gross receipts were "assumed® to increase 3% per year during the remainder of the
contract term: In reality, for the period 1986 to 1990, gross receipts actually
decreased an average of 1.76% per year. Ignoring recent actual business trends
had the effect of overstating the profitability measures of ROG, ROA, and ROE.

4. Use of Industry Standards

Even if no departures from GAAP or errors existed in this FFA, the use of
selected industry standards as published by Dunn and Bradstreet or Robert Morris
Associates as a basis in the implementation process of NPS-48 {s not sound
business judgement. Because of these problems it is impossible for one to
compare “app?es with apples" even if the underlying information were reliable.

As illustrated above, the FFA prepared for FST was flawed with departures
from GAAP and sound business practices. If the stated goal contained in the
Concessions Policy Act of establishing franchise fees "to allow concessionaires
the privilege of making a net profit in relation to both gross receipts and
capital invested” is to be achieved, the process of establishing and
reconsidering franchise fees needs to be revisited and changed. If this does not
occur, in my opinion, the future operations and enjoyment of our national parks
and monuments are in jeopardy.

Respectfully Submittéd.
a éat‘ -
David E. Jackson, CPA



302

CURRICULUM VITA
DAVID E. JACKSON, CPA

Thiem, Jackson and Pace, CPA’S, PA Mailing Address
171 Church Street Suite 230 P.0. Box 1809
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off d rganizatiol ur d H

American Institute of Certified Pubiic Accountants

South Carolina Association of Certified Public Accountants-served on the pract1ce
review committee and nominating committee

Coastal Chapter of SCACPAS

Estate Planning Council of Charleston

East Cooper Baptist Church-served as a member of Church Council, Deacon, and
Finance Committee

Charleston Southern University Board of Visitors

Association of Citadel Men-11fe member

Executive Association of Charleston-Board of Directors
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Fort Saster Tors, lnc.

Seaos . Cupom, Prsisnt Jepartment of the Interior
e 7 e smvice
2~e-FoSvon/ -84 NGTON,D.C. 20013-7127
B Lk il B
£3823(680) Decesber 17, 1986

Dear Coucessioner:

Sevarsl years sago wa initiated use of the concsssion identification number
(CONCID) s an internal method of identifying omry concession that axisted in
1979 or has cince bsan sdded to the rolls.

The structure of the cawcm is sixple. It iz composad of seven digitw———the
first four being am alphs code that idencifies rthe park in which the coocession
iz located amd the final thres being & nrumerical suffix which soqecatvially lden-
tifies emch sud avery cosceszion operaticn is the park.

The CONCID identifisc the oa seion, net the concessiomer. nea s CONCID i
assigned to 2 comesssiom, Rot changs sves cperation is mold or
transfevrad. Also, the euc:n bas been accepted as the identificacion fsctor
for sevaral information systems ic the Xatioua) Park Servige.

‘luu:ly nmnl uuueim were sade that the CONCID sumber be sdopted a2 kln

Ihe pt is suppowted by KPR vegional and’
field pureonnel. Rowever, it m auggested that several sdditicnal factors were
necessary to establiskh the spazificity of a consession suthorization,

Xffective immediataly, the Netional Park Service is reviaing its esnoessiocn
authorization numbering system. Under the new systam, the muwbar is compossd of
cleven digirs. The first two digits indicate the type of authorisatiom, the
next seven identify the CONCID Noumber, sud the lsst two ars ths fissal yaar in
which the authorisation is signed by the National Park Sarvics.

Your current coscessiom suthorizatios hos bess reawsbared. In the lower left
portion of this latter, we hawe sutersd ia pes and iak the zev susber that dss
besx sseigned to your comcession sutkorizatiom. Flesse be suxe to pass this
informatios along to sll of those ia your orgamisation chat donl with the
concessica operation.

Fow Tos authorization
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Contract

No._CC-3076-6-0002

THIS CONTKACT made and enterad into by and batween the United
States of America, acting in this umatter by the Secretary of the Interior,
through the Regional Directoer, Southsast Regienr, National Park Service,
hereinafter referred to as ths “Sacretary,” and Fort Sumter Tours, Imc.,
& corporaticn organized and existing undar the laws of the State of
South Carolina, hareinafter referrad tc as the “Concassioner”™:

HIINZSSEIE:

THAT WHEREAS, Fort Sumter National Monument hereinafter
referred to as the "ares” is administered by the S ary to va
the scenery and the natural and historic objects and the wildlifa therein,
and to provide for the pudblic enjoyment of tha same in such nEnnar as
will leave such ares usuimpiired for the enjoymant of future generations; and

WHEREAS, the accomplishment of thess purposes requires that
facilities and saxvices be provided for the public visiting the ares and
that all private interest shall be excluded excapt so far as may be
necessary for the accomplishment of szid purposas, including accommodation
of the publie; and .

WHEREAS, the United States has not itself preovided such nacessary
facilities and sarvices and desiras the Concessicnar to eatablish and
operate the same at reasonable rates under ths supervision and regulsrion
of the Sacraetary; and

WHEREAS, the astablishmant and maintenance of such faciliries
and services involves a substantisl invastment of capital znd the assumption
of the zisk of operating lcse, it is therefore proper, im consideracion
of the obligations assumed hereunder and as an inducement tc capital,
that the Concesszioner ba given ance of security of such inveztment
and of a reasomable opportunity to maks a profit; and ’

WHEREAS, pursuant to law the Sscratary is required to exercise
his authority hersundar in a maoner consistent with & ressenable opportunity
by tha Concassiocnar to realize a profit on the operations conducted
bereunder as a whole commensurate with tha capital invested and the
obligations assumed:

] NOW, THEREFORR, pursusnt to the suchority containad in the acts
of August 25, 1916, (39 Stat. 535; 16 U.S.C. 1, 2-4), and October 9, 1365,
(79 Stat. 969; 16 U.3.C. 20), end other laws supplamencsl thsrate and
smendatory thereof, the said parties agrees as follows:

SEC. 1. Term of Contract, (a) This contrvact sball supersade
and cancel ContTaet No. JJUOCZOLL7 affective upon its ezecution and shall
be for a term of approximately fifreea (15) ysars through Dacesmbsr 31, 2000.
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(b} The Concassicnayr shall establish and msintain two buases of
operation, one of which sust be located in tha City of Charlaston, and
shall provide sufficient vessels, as datermined ry by the 8 Vs
to accommodate the public from esch base. Such bases shall be operational
within one (1) ysar from the execution date of this concract.

{c) In the event that the Secratary develops znd provides a
docking facility in the City of Charlaston, the Concessionsr shall move
its Charleston bass to that facilicy and shall provide all equipment and
furnishing 'y to 4 ics op ions therefrom. 7The Concessioner
shall also ralocate its sales facility from the Fort Sumter museum to the
pev docking facility and shall provias such furnishings and squipsent as
may be y to d its operations tharafrom. Such moves shall be
sccomplished within one (1) year after notification by the Secrstary of
the availabiliry date of said facflity.

(d) It is expressly agraed between the parties hereto that the
investments and/or expsnditures required in the foregoing are consistsut
with subsaction 3{a) hersof.

(e) The Concessionsr may, in the discration of the Becretsry,
be ralieved in whole or iz part of any or all of the obligations of
establishing two (2) bases of operation and/or of relocating its
Charleston bass for such stated periods as ths Secratary may desm proper
upon written application by tha Concesmionsr showing circumstances bayond
its comtrol warranting such relief,

SEC. 2. ACCOMMODATIONS, FACILITIES ARD SERVICES.. (a) The
Secratary raquires and hareby authorizes the Concsssioner during the term
of this coutract to provide sccommodations, faeilities, and services for
the public within Fort Sumter National Monument, as fullows:

(1) Boat trsusporzation sarvicas between:
1. The Cicy of Chirleston, §.C. and Port Sumter and;
2+ The Patriot's Point Havael and Maritime Museum development
arss and Fort Sumter

(2) Boat transportation servicas to Fort Moultrie
. vhen ths Secrstary shall determive that such sarvics is tecessary
for public use and enjoymant of the ares

(3) Sales of souvenirs
(4) Yood and baverage services, rafrasbments and sundriss

These oparaticns shall be conducted consistent with the provisions of an

annual Concassions Operating Plan. Fallure to comply with the Concassions

Operating Plan shall constitute 2 material breach of this comtract which

way cause tha Sscratiary to tsrminste this contract pursuant to the

provisions of Sectioz 1l hersin. The Concessionsr may provids servicas

g.nddcn:n. to the operations suthorized beraunder at tha request of the
CTELATY.
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{b) The Secrstary reserves the right to detexrmine and
esontrol the nature, type and quality of the merchandise and services
described herain as authorized and required to be sold or furnished by
the Concessioner within the area. Operations under this contract and the |
adwinistration thereof by the Sscretary shall be eubject to the laws of
Congrass governing the area and the rules, regulations, and policies
promilgated thereunder, whether now in force or heresafrer enacted or
promulgated, including but not limited to the United States Public Health
Sarvice requir ts. C i s must also comply with current applicable
eriteria promulgated by the United States Department of Labor's Occupational
Safaty. and Health Act of 1970 (OSHA) and those provisions outlined in the
National Park Servica's Safety and Occupational Health Policy u:ouated

with visictor safecy and health.

(c,) During the term hereof and subject to satisfactory
performance hereunder, the Concessioner is granted a right of first
refusal to provide such additional concession accommodations, facilities
and services of the same character as required and authorized hareunder
as ths Secretary may designate as nacessery or desirable for accommodation
and convaniencs of the public in the area. If the Concessioner doubts
the necessity, desirability, timeliness, reasocnablaness, or practicability
of such new or additional facilitisas, accommodations or servicas and/or
declines or fails within 2 reasonable time to comply with .the desigration
of the Secretary, then the Secretary in his discration may authorize
others under substantially the same tarms and conditions to provide such
designacted accommodations, facilities, or services. Except for any new
facility provided by the Secretary for the purposes described in subsection
1(c) hereof, this right of first rafusal does not apply to concassion
operations in connection with lsnds hareafter acquirad which aexpand the
exiscing boundary of the area.

SEC. 3. PLANT, PERSONNEL, AND RATES. (a)(l) The Concessioner
shall maintain and operate the said accommodations, facilities, and
services to such extent and in such manner as the Secretary may de-n
satufnc:oty, and shall provide the plznt, per 1, aquiy
and commodities necessary therefor provided that the concuuow .h;u
zot be raquired to make investments inconsistent with a reasonables
opportunity to realize a profit on its operations heresunder commensurate
with the capital invested and the obligations assumed.

{2) All rates and prices charged to the public by
the Concessioner for accommodations, services, or goods furnished or sold
hereunder shall be subject to regulation and approval by the Secratary.
The Secretary shall exercise his decision making authority with respact
to the Coucessioner's rates and prices in a mauner consistent with a
reasonable opportunity for the Concessioner to realize a profit om its
oparations hereunder as & whole commensurate with the capital invested
and the obligations assumed. Reasonsbleness of rates and prices will be
judged primarily by comparison with those currently charged for comparable
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ascommodations, services, or goods furnished or sold outside of the areas
administersd by tha National Park Service under similar conditiocns, with

due allowance for length of season, provision for paak loads, average
parcentage of pancy, accessibility, svailability snd cost of labor

and materials, type e¢f patrcnage, and othar conditions customarily cousidared
in determining charges, but due regard may also be given to such other
factors as the Secrerary may deen significant.

(3) The Concassionar shall require its employees
to observe a strict impartiality &8 to rates and garvices in all
eircumstances. The Concessionsr may, subjsct to the prior approval of
the Sscratary, grant complizmantary or reduced rates under such circumstances
as are customary in businesses of the character ductad hereunder. Tha
Concessioner will provide Paderal employses conducting officisl business
reduced rates for essential transportation and other specified
services in accordancs with precsduras astablished by the Secrestary.

(b){1) The Concassioner may be raquired to have its
exployses who come in direct centsct with the public, 80 far as practicable,
waar & uniform or badge by which thay may be known and distinguisbed as
the euployees of the Concassionar. The Concessioner shall require its
enployess to exaercise courtesy and consideration in thair relatioms with
the public. .

(2) The Concessioner shall ravisw the conduct of
any of its employaee whose action or activities are comsidered by the
Concessionser or ths Secratsry to ba inconsistent with the proper
adninistration of the ares and enjoyment and protaction of visitors and

" shall take such actions as are necessary to fully corract the situstion.

(3) The Concessioner shall comply with the
requirements of (a) Title VII of the Civil Rights Act of 1964, as wall as
Execurive Ordar No. 11246 of Sepramber 24, 1965, as amsanded by Executive
Order No. 11375 of October 13, 1967, (b} Ticle V, Sectiox 303 and 504 of the
Rehabilitation sct of September 26, 1973, P.L. 93112 a» zmended in 1978,
{e) 41 CFR, Part 60~2 which prescribas affirmstive setion requiremants for
contractors and subeontractors, (d) tha Age Discriainstion is Exploymant
Act of Dacember 15, 1967 (?.L. 90-202), as emended by P.L. 95-256 of
April 6, 1978, and {a) the Architectursl Sarriers ict of 1958 (P.L. 90-480)
which requires Government Coutractors and Subcoutractors to take affiTmative
action to employ and to advesce in employment qualified handicapped .
individuals and to make facilities accessible to or usable by handicappad
persons so that they will not be denied the benefite of, be excluded from
participation in, or etharwiss be subjectad to discriminstion under any
Program or sctivity recaliving Federal finmancial assistance or under any
prograx or activicy & 4 by an E ivs agency or by the United
States Postal Servica. Tha Concessioner shall also comply with regulations
heratofore or hersafter promulgated, relating to nondiserimination im
employment and providing accessible facilities and services to the public
and shall do nothing in advertising for smployses which will prevent those
covarad by these laws from qualifying for such employment and use of their
facilitiss. Regulations heretcfors promulgstsd are set forth in Exhibit “B"
atiached hereto and made s part herecf.
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SEC. &, GOVERNMENT LAND AND IMPROVEMENTS. (a) The Secratary
hereby asiigns for use by the Concassioser during the term of this
contract, certain parcels of land and Governmant Improvaments, if any,

{as described in Exhibit "A" hereto) necessary to conduct the opsrations
authorized hersundar. The Secretary rasarves the right to withdrav such
assignzents Or parcs chareof &t any time during the tarm ¢f this contract
if, iv his judgmant, {1) suck withd 1is ry for tha purpose of
protecting visitors or ares vesourcas, or, {2) the operations utilizing
such assigned lands ars tsrminated pursusnt to Section 1l hexeof. Any
parmansnt withdrawal of assigned lands or improvessnts which are assantial
for conducting the oparation authorizasd neraunder will be considered by
the Secretary as a ternivation pursuant to Section 11 harsof. The
Sacratary shall conpsnsats the Concessioner for any possessory intarast

in such withdrawn propertiss at booi valus as deseribad in Secrion 12
heveof, oxr, in the event that Concsssioner Improvemants in waich the
Concessioner has a possessory interast are to be replaced by the Concessioner
within the area, in sccordancs with fair valde comp on for p 'y
interest described in aubsection 12(b) harsof.

(b) “Governssnt Improvemants™ as usad herein, wasas
the buildings, structures, utility systems, fixturas, equipment, and
other improvemsuts upon the lands sssigned hereunder, if any, constructed
or acquired by the Govermment and provided by the Covarnmsnt for the
purpose of this contract. The Concassioner shall bave a possessory
iaterest in improvamants it sakes to Covernmsnt Inprovemants. In the
event that such possasaory interest is scquirad by toa Government or a
successor Concassionsr at asy tims, the Concesaioner will be compenssted
for such possessory intersst pursusnt ¢s Section 12 hersof.

{¢) 7The 3ecretary shall haws the right at suy tisme to
enter upon the lunds and improvemants utilized by the Concessionar
hersunder for any purpose he may desm reasonably uecassary for the
adninistration of the area and the Goverpment services charain.

{d) The Concessioner may construst or install upon
the assigned lands auch bulldings, structures, snd othar improvements as
sre tacassary for ths operations requirsd bereunder, subject to the prior
written approval by tha Secretary of tha locarion, plans, sad specificacions
thersof. The Secretary may prescribe the form apnd contents of the
application for such approval. The desirability of any projsct as well
as the location, plane and specifications thareof will be raviewed in
accordance with the provisions of the National Enviroomental Policy act
of 1969 and the Natiosal Historic Preservation Act of 1966.

(e) If during the ters hereof a Governmsat Improvesant
nquuu rapairs or improvements that servs to prolong the life of the
Government Improvement to an extent raguiring capital investmssnt for
sajor vepair, such sapital investasnt shall be bhornme by the Covernment
subject to the svailability of appropristed funda, If appropriated funds
are ot available, and tha Secretary detarmines that sush repairs or
improvements aTe necessscy to a satisfactory performance of the Concessiovar's
cbligations haraunder, the Concessionar say be requirad to rspair the
Government Improvemsnt subject to tas limStacions on investoent sat forth
in subssction 3(a} hereof.
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SEC. S. MAINTENANCE. Subject to sub ion i(e) b £, the
Concassioner yhyumy maintain sad repair all facilities (both
Govermnent and Concassioner's lImprovemants) ussd in the opsration
hersunder, including maintengnce af assigned lands and all nscessary
housekeeping activities associsted with the operation to the sacisfaction
of the Secratary, copnsistest with the stipulstions inad in the 1
Concessicus  Operating Plan. In order that s hul\ snndnd ut physical
appearaucs, oparstioss, repaizr sod mai appropriate
iaspections will be carried out jointly by the s.::-ury md the Concessicher.

SEC. 6. CONCESSIONER'S IMPROVEMERTS. {a) “Concessioner's
Inprovements,” as used herain, means s structuras, fixtures,
equipsent, and other improvemsncs, affixed £o or rasting upon the lands
assigned hersunder in such manner as to be o part of ehcrnuy, provided
by tha Coacessioner for the purp of this ct, (excluding
inprovenants nsde to Covarnmant Improvements by the Concassioner), as
follows: (1) such improvamsnts upon the lands assigned at the dats h-mf
as aescribed in Bxhihit "C" bereto; and (2) all such improvasants
hersaftar constructed upon or affixed to tha lands assigned to the
Concessioner with the writtes consant of the Secretary. Concessionar®s
Iuprovenants do not include any isterest iz the land upon which the
descridbed struttures ars located.

{b) Tne Concessionsr shall have a posssssory incersst
in all Concessionar®s Isprovemants racognixzad by this contract. Possassory,
fakerest shall consist of all incidents of ownerzhip, excspt legal title
which shall be vasted in nhe United Statas. Howver, such possessory
isterest shall not be construed te inalude or imply any suthority,
privilege, or right to apatrate or angaye in say husiness or othar activity,
and the uss or anjoyseat of any structure, fixturs, or improvemsat in
which the C ionsr has = 'y interest shall be wholly subject
:ommnubupmumct this m:uctau:omhwm
regulations relating £o the arsa. The said posssssory interest shall vot
be axtinguished by the expiration or other termination of this conrract,
and nsy not bs terminsted or taken for public use vithout just compsnsation
2s deterained in accordancs with Section 12. tharevar usad in this
coNLract, "pOssassory iacersst” shall mean the interest descoided in this
paragraph. Parformance of the obligations assumed by the Seacratary under
Saction 12 harsof shall constizuts just cosmpansation with respect to the
taking of & possessory interest in the circusstincss therein describsd,

(¢} Any salvage resulting from tha suthoriszad removal,
ssvarance, or desoliticn of a Concassioner's Improvemsnt or any part
thereof shall bs the proparty of ths Coacessionar.

) {d) 1In the avent that a Comcassioter’s Improvement is
removed, sbandonad, demolished, or substantially destroyed and no othey
improvament is constructed on the site, the Concassiopar shall promptly,
aupon the requast of the Secrstary, restors the site ss nearly as practicabls
‘0 8 natural condition.
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SEC. 7, UTILITIES. (a) The Secretary shall furnish utilities
to tha Concassioner for use in comnection with the operations authorized
hereunder, when available, &t reascnable rates to be fixed by the Secrecary
in his discrerion, and which shall at lessc aqual the actual cost of providing
the utlility or sarvice ualess & reduced razs iz provided for ip an establisned
policy of the Secretary in effact st the time of billing. .

(b) Should any such service uot be available or
sufficient, the Concassioner may, with the written approval of tha
Secretary and undar such requirements as shall be prescribed by him,
secure the stme at its own expense from sources cutaside the area or may
install the ssme within the area subject to the following condirions:

(1} Any water rights deemed necessary by the
Concessioner for use of water on Federal lands shall be scquired &t its
expenss in accordance with any applicable state procedurss and state law.
Such vater rignts, upon expiration or tarmination of this contract for
any reason, shall ba assigned to and become the property of the United
States without compansation.

(2) Any servite provided by the Concessioner
under this section shall, if requested by the Secratary, be furaished to
the Governmant to such an extent &8 will not unreasonably restrict
anticipated use by the Concessioper. Tne rats per unit chargad the
Governmant for such service shall be 2pproximately the svaraga cost per
unit of providing suck service.

(3} All appliauces and wmachinery to be used in
conuection with the privilages grantad in this ssetion, as well as the
.plans for location mnd installation of such applisnces and aschinery,
shall first be approved by the Secretary. .

SEC. 8. ACCOUNTING RECORDS AND REPORTS. (2) The Concessiouer
sball maintain an actounting systen waerdby the accounts can be readily
identified with tha System of Account Classification prescribad by che
Secrstary. The Concassioner shall submit annually as soon as possible
but not later than sixty (60) days aftar the 31st day of December
& financial statsment for tha precacing year or portion of a yaar as
prascribed by the Secretary, and such other reports and daca as may be
required by the Secrstary. If smual gross recaipts are iz excess of
$1 million, the financial statements shall be audited by an indapendent
cartifind public accountant or by ar indapend 11 d public
carcifiad or licensed by a regulstory authority of a state ox other
political subdivisien of the United States om or befors Dacember 31, 1970,
in accordance with the auditing d and p d promulgated by the
American Institute of Certified Public Accountauts. If snoual gross racaipts
are betwesn $250,000 end $1 uillion, the financial statenents shall ba reviawed
by su independent certified public accountant or by a licsnsed public accountant
cartified or licansed by s regulatory authbority of a stata of other politicsl
subdivision of the United States oo or befora Dacesbar 31, 1970, in accordance
with the auditing standards and procedures prosulgated by the Aserican Institute
of Cartified Public Accountants.
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Financial ts panied by resarks such as “prepared froam client
records without audit” are ptahle. The independent-li d or
certified public accountant shall include & statemant to the affecr that

the amounts included in the financial report are consistent with thoss
included in the Federal and state tax returns. If they are not, then a
statement showing diffevences shall be included. The Secretary shall have
the right to verify and copy for his own use all such reports from the books,
corraspondence, memoranda, and other records of the Concessioner and subconces-
sioners, if any, sud of the racords pertaining thereto of s proprietary or
affiliated company, 4f any, during the period of the contract, and for such
time thereafter ss may be necessary to accomplish such varification.

{b) The Secratary and Comptroller General of the
United States or any of their duly authorized representatives shall, until
the expiration of five (5) calendar years after the close of business year
of the Concessioner and auy subconcessicner, have access to and the right
to examine any of the pertinsent books, documsnts, papars, and records
related to this contract, including Pederal and state incoms tax returns.

SEC, 9. FRANCRISE FEE. (a) For the term of this contract,
the Concessioner ahall pay to the Secrerary for the privileges granted
herein as follows:

(1) An annual fea for the use of any Government
Improvensnts utilizad by the C {oner h der, if any. Such fee and
assigned Government bufldings to be as set forth in Exhibit "A" hereto
but in o avent shall the fee excsed the fair annuzl valus of such
Governoent Improvemsnts as determined by the Secretary.

(2) 1In addition to the foregoing, s further sum
egual to FOUR AND ONE~QUARTER PERCENT (4 1/4%) of the Concessionar's gross
receipts, as herein defined, for the preceding year.

{b) The franchise fse shall bs due on 2 monthly basis
in such x manner that payment shall be received by the Secretary within
25 days aftar the last day of each month that the Concessionar operatss.
Such monthly payment shall include the snnual use faes for assigned Government
Izprovements, as-set forth in Exhibit “A" hereto, divided by the expected
nusber of operating months, ss well as the specified percantage of gross
receipts for the praceding wonth. The payment of any additional amcunts
due at the end of the operating year as a result of adjustments akall be
paid at the time of submission of the annual financial raport. Overpayments
shall be offset agsinst the following year's franchise fees due. All
franchise fee payments consisting of $10,000 or more, shall be daposited
slectronically by the Concessionar using the Treasury Fipsncial Communications
Systam.

) (¢) An interest charge will be assessed on overdue
amounts for sach 30-day period, or portion tharsof, that paymant is
‘delayed. The percent of interest charged will ba based on the currant
value of funds to the United States Treasury which is published quartarly
in the Treasury Fiscal Requirements Manual.
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{(d)(1) The term “gross receipts,” as used harein,
shall be construed to mean the total gmount receivad or realized by, or
accruing to, th: Concessioner frow all sales, including those tarough
vending machines and othar coin-operated devices, for cash or cradit of
sarvicas, accommodations, matsrials, and other merchandise made pursuvantc
to the rights granted in this contract, including gross receipts of
subconcessionars as hereinafter dafinec and commissions earned on contracts
oY agraenents with othsr perssns or companiss operating inm the area, and
axcluding gross rsceipts from the sals of genuine United States Indisn
and native handicraft, intracompany esrnings on sccount of charges to
othar departaents of the operation (such as laundry), charges for '
smployees' meals, lodgings, and transportation, cash df 8 on purch N
cash discounts on sales, returned siles aund allowances, interest on money
loanad or inm bank s, 4 from inv » income from subsidiary
coupanies outside of the actea, income from charter services which in no way
involve Ft. Sumter Mational Monument, sale of property other than that
purchased in the ragular course of businass for the purpoza of resale,
and sales sud sxelss texes that are added as ssparate charges to approved
sales prices, gasoline taxes, Sishing license fees, and postage stamps,
provided that the smount excluded shall not exzaed the amount actually
due or pald Govarnmeatal sgencies.

{2) The ters “"gross recsipts of subconcessionsrs™
as used in subsaction (d){1) of this section shall be ccnstruad to mean
the total amount receivad or realizad by, or accruing to, subconcessionars
from all sources, including that cthrough vending machines or ether coin-
oparated dmau. 28 & runl: of the axerciss of the rights conferved by
sub wvithout allowances, exclusious, or
deductions of any kind or nature whatascevar, and the subconcassiconer
shall report the full amount of all suer raceipts to the Concessionsr
wichin 45 days aftar the 3ist day of Dacamber of each ysar or portion of
a ysar. The subsoacessioners shall maintain an accurate and complate
record of all items listed in subsection (2)(1) of this section as exclusions
from the Concassicner'’s gross recsipts and shall report the same to the
Concessicner with the gross raceipts. The Concassioner shall -be entitlad
to axclude items listed in subgection (d)(1) in computing the franchise
£ee payable tc ths Secretary ss provided for -in- ssh fon (a) b £.

() Wichin sixty (80) days after the end of aach
S—year period of thip contract or ss otharvise specified, at the instance
cf eithar party haseco, the awount snd chersctar of the franchise faes
provided for in thia section may d& rsconsidersd. Such request shall be
nada in wrizing within 60 days aftar the snd of the applicable contrace
yaar but caunot be made bafors the end of such ysare Iz the gvant that
the Hecretary and the Concassioner cennot agres upon an adjustment of the
franchise fees within 120 days f£roem the date of the requast for rensgotiation
a3 made by sither party, the position of che Concassioner must be raduced
to writing within 30 days therefrom and gubmitted to ths Secvetary for a
detarmination of appropriats fess, cousistent with the fair valua of any
aesigoned Governsent Improvemants and the probable valus to the Concessioner
of the privileges granted by this contrses basad upon & reazonsble
opporzunity for a profit in relation to both gross raceipts and capitsl
investad. If desired by the Concessionsr, an advisory arbitration panel
will be establizhed (ona member to be selected by the Secratary, one by
the’ Concessioner, sod the third by agraemest of the originsl two) for the
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purpose of recommenaing to the Secretdry_appropriate franchise fees. The
Secretary and the Concessioner shall share equally the expsuses of such
advisory arbitration. The written determination of the Secratary as to
franchise fees shall be final and conclusive upon the parcies hersto.

Any new fees established will be retroactive to the comzencement of the
applicable period for which notice of reconsideration is given and be
effecrive for the remaining term of the contract uniess subsequent
negotiations estzblish yet a different franchise rate. If nev rates are
graster than existing rates, the Concessioper will pay all back fees due
with the next regular payment. If naw rates ars less than the existing
rite, the Concassioner may withhold the difference between the two ratas
from future payments uctil he has recouped the overpayment. Any new
franchise fees will be evidenced by an amandment to the contract unless
based upon the written determinstion of the Secratary, in which event a
copy of the determination will be attached hereto and become a part hereof

as fully as 1f originally incorporated berein.’

SEC. 10. BOND AND LIEN., The Secretary may, in his discretionm,
require the Concessioner to furnish a surety bond acceptable to the
Secretary conditiomed upon the faithful performance of this coatract, in
such form and in such amount as the Secretary may deenm adequata, not in
excesa of TWENTY-FIVE THOUSAND DOLLARS ($25,000). As additional
sacurity fox the faithful performance by the Concessioner of all of its
obligations under this contract, and the payment to the GCovernment of
all damages or claims that may result froam the Comcassioner’s failure to
observe such obligations, the Governmant shall have at all times the
£irgt lien on all assets of the Concessiocoer within the area.

SEC. 1l. TERMINATION. (a) The Secretary may terminate this
contract in whole or part for default at any time and may terminate this
contract in whole or part when necessary for the protaction of visitors
or area resources. The operaticns authorized her der may be pended
in whole or in part at the discretion of the Sacratary when necsssary to
protect the health and safaty of visitors and employees or to protect
ares resources. Termination or suspension shall be by written notice to
the Concessionar and, in the svent of proposad termination for default,
the Secretary shall giva the Concessioner a resasonsble pariod of time to
correct stated daficiavcies. Termination for default shall be utilized
in circumstances whare the Concessioner has bresched any requiraments
of this contract, including failure to maintain and operate the required
accomnodations, facilities and services to the satisfaction of the
Secretary in accordance with tha Secratary's requirements hereunder.

(b) 1In tha event of termination of this comtract whan
necassary for the protection of visitors or area rssources or for default,
the P tion to the C ioner for such tarmination shall be as
duc:;bod in Section 12, "Coupcum“.'

4

(e) In the event it is d d y to P
opcutions hereunder in whole or in part to protect the vuizou or
tesourcas of the area, the Secretary shall not be liable for any compen=
sation to the Concessionar for loases occasionad thareby, including but
not limited to, lost income, profit, wages, or other monies which may be
- claimed.
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(d) To avoid interruption of service to the public
upen the expiration or terminmation of thiz contract for any reason, the
Concessionar, upon the request of the Secretary, will (1) continue to
conduct the operations authorizad he der for a ble time to
allovw the Secretsry to salect a succassor, or (2) counsent to the use by »
temporary operator, designated by the Secratary, of thes Concessioner's
Improvements and perscnal proparty, if aay, not including current or
intangible azsets, uged in tha operations authorized hersunder upon fair
tarms and conditions, provided that the Concessiondar shall be entitled to
an amnual fee for the use of such improvemsnts and personsl property,
prorated for the period of use, in the smount of the annual depreciation
on such fmpro snd per 1 proparty plus a return oz the book value
of such S{mprovements and parsonsgl ptopatty equal to the prime lending rate,
effective oun the date tha temp or gerial snd operational
regponsibilities, as published by :hn Federal Reserve System Board of Govermors
or as agreed upon by the partiss involved. Iz this instance the method of
depreciation used shall be either straight line depreciation or depreciation
shown on Federal Tax Returus.

SEC. 12. COMPENSATION. (a) Just Compensation: The p tion
described herein shall constitute full and Just coupsunsarion to the
Concessioner from the Secretary for all losees and claims occasioned by
the circumatances descrided palow.

(b) -Contract expiration or terminstion where operations

are to be continued: If for any reason, including contract c:pixuuon
or termination as described herein, and subject to the limitation on
compensation for possessory interest contalnsd in subsection (d) hereof,
the Concessionar shall cease to be raquired by the S Yy to d
the operations suthorized heraundar or sub ial part thereof, and, zt
the time of such evant, the Sscretary intends for substantially the same
or similar operations to be contiumued by a successor, whether a private
person, corporation or an sgency of the Govarnmant, (i) the Conceasioner
will sell and tranafer to the muccessor designatad by the Secretary its

y 1ot in Con foner and Government Imsprovaments, if auy,
as «!iusd undar this contract, aad (11) the Secretsry will racuire such
successor, as a condition to the granting of a costract to operats, to
purchase from the Concessioner such p y 1 if any, and
such other property, and to pay the Conmutout the fur value tharecf.
The fair value of any possessory interest in Government Improvements
shall be book value as described in subsection 12(c) hereof. In the
svant that suco possessory intersst in Governpeat Improvesests is
acquirad by a s the will not be permitted to revalue
such possessory interest. The fair value of posssasory interest in
Concassioner's Inprovazants shall bs daesmed to de tha sound value of the
improvement to which it relaces at the time of transfer of such possessory
intarest, without regsrd to the term or othar benafits of the coatract.
The sound value of any structurs, fixture, or izprovesment shall be
dstermined upon the basis of reconstruction cost less depreciation
evidencad by its condition and prospsctive serviceability in comparison
with & new unit of liks kind, but not to exceed fair markst valus. The
fair value of werchandise and supplies shall be replacement cost including
tfansportation, The fair valse of squipment shall be replacement cost
less depraciation and obsolescence. If the Concassioner and the succassor,
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axcepting Go agencies, agras spon the fair walue of any
item or items, eithar party may serve a reaquast for arbitrstion upon the
other party, and the fair value of the item or items in question shall be
deternined by the sajority vote of a board of thres arbitrators, selscted
as follova: Each party shall nsne one mamber of such bosrd and the two
menberz s0 named ahall select the third member. If eithar party fails to
appoint an arbitrator within 15 days after the othar shall have appointed
an arbitrator and sarved writtes notice including the name and address of
the arbitrator -appointed npa\ the other party, then tha Anerican Arbitration
Association shall be Ieg 4 by the S 'y to appoiat an arbitrator
to rapresant the party failing to make the appotutment. The costs and
expanses of the arhitrator sppointad by the Assrican Arditrstion Association
to reprasant tha party fsiling To sake the appointment shall de paid for
by that party. The two arbitrators 50 nanad shall seiect the third member.
If the third meubar is not salacted within 15 days afrar the appointmsnt
of the latter of the other two arbitrators, the American Arbitration
Association shall be reyq d by the 3 'y to appoint the third arbltracor.
In requesting thaz the Amarican Arbitration Association sppoint an arbitrator
in tha situations discusssc abovs, ths Secretary soall rsquest that the
person or parsous sppointed be impartial and specially qualified in
commarcisl snd real estate appraisal. The fair valus determinad by the
Bosrd of Arbitrators shall bs biading on the partiss. The compensaticn
and expanses of the third mambar sball be paid dy the Concessionsr and
one~half of the amount s0 paid shall be added to tha purahase price.
Bafore ramching its decision, the board shall give sach of tha parties a
f£air and full opportunity to bs hsard on the matters in dispurs. If the
successor is a Govermmnt agency and thers is a dispute as to the fair
value of any possessory interest or othar items, an advisory arbitration
panel will be sstablished st the regquest of the Coucassionar (ome member to
bs salectad by the Secratary, one by the Concassicoar, snd the thira by
agncunt of the original two) for the purposa of rscommending to the

tArY a3 PP {ate fair valus. Thas Secretary aad tha Concsssicnar
shall share .quny tha expenses of such arbitrscion. Tha writtan decision
of the Secretary as o such fair value will be final and binding upos
all parties.

i (e) Contract expiration or tersination whers oparations
aTe to bs discontinueds ﬂlummmqunuw
of tarmination as deserided harein, the Concessionsr shall csase to be
required by the Sscretary to condust the operaticas authorized bersunder,
or substantial part therecf, and the Secrecary at the tims choosas to
discontinsue such operazions, or subscantial part thersof within the ares,
and/otr to absndown, remsve, or demolish any of ths Concassionsr's
Ixprovements, if eny, then the Secretary will take such sction as may b
necessary to assure the Concessioner of compansation for (1) its possessory
interast ‘in Concassicner luprovements, and GCovarnmant laprovemsnts, if
sny, in the amount of thair book valus (unrecovered cost ss showm in
Federal Income Tax Returas); (i1) the cost to the Concessioner of restoring
any assigned land to a matural condition, including removal snd demolition,
(m-nvm)umwmum;u(m)mma
cransporting to a ressonable market for sale such sovable property of the
concessioner as may be msade useless by such detarmination. Any such
proparty that has not besn removed by tha Concessicvar within & reasonable
cinse following such determioation shall becows the pnm:y of the United

States without W therefor.
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{d) Conuract Terminarion for Default for Unsatisfactor
Performance Whers rations ars £0 ba Continued. Notwithatanding any
provigion of this comtract To tna contracy, in the avest of rersination
of this contract for default for fatlure to maintain and operate tha
raquired sccommodsrions, facilities and ssrvices to the satisfaction of
the Secretary in accordsnce with tha S y's requt haraunder,
coupansation for the Concessionsr's possessory intersst in Concessionsr's
Improvamants, if any, shall be at book valus az described in subsacrion
12(e) harein. N .

{s) Other angation. In the event of terxination

of this contract, or portions thersof, for the purpose of protectiag
visitors or area resources, the Concessionar may be coapansated {in addition
to the applicabls compensation descrived in subsections (b) or (&) sbove)
for such other costs as the Secratary, in his discration, considers

Iy to compansate tha Concessivnsr for actual losses occasio by
such termination, including, dut not limited to, asd ss the appear,
cost of ralocating from one bullding to swother building, reasconabls
seversnce pay to exployses that may be affected, pasalties for sarly loan
rapaymants, and ressonable overhsad expenses required by such termination,
but, not for lost profit or othar anticipated gain from tha operations
authorized harsunder or anticipatsd ssle or assignment af tna Concsssionar's
sssets, including this cootract or any of its benafits.

SEC. 3. ASSIGMMENT OR SALE OF INTERESTS. (a)(l) The Concessicuer
and/6r any parson or entity which owns a cont iaterest (as hersin
defined) in a Concessionar's ownarship, (collectively defined as the
“Concassioner” for the purposas of this secticn) shall not assign or
otharwiss sall or transfer responsibilities under this contract or the

don op {ons authorized darsunder, nor sall or otherwiss assign
or transfer (ineluding, without limitstion, mergers, consclidations,
reorganizations or othar businass combinaticns) a controlling interast in
such oparations, this contract, or a controlling interest in the Concessionsr's
ownership, as defined harein, without the prior written approval of the
Secrstary. FYailure to comply with thias provision or tha proceduras
described hersin shall constitute & matsrial braach of this comtract for
vhich this contfsct msy be terminated immediately by the Secratary without
regard to the procedures for termiustion for default described in Saction
11 hersof, and the Secretary shall not be obliged to recogaize sny right
of any parson or eatity to an intsrast in this contract or to own of
operste the oparations suthorized bersundsr acquired in violacion harecf.

(2) The Concessioner shall advise the person(s)
or sntity proposing to suter into a transsction described in subsecction
(2)(1) above that the Secretsry shall be notified and that the proposed
transaction is subject to reaviev snd approval by the Secretary, The
Concessionar shall rsqueast in writing the Sscratary’s approval of the
proposed transaction and ahsll promptly provide tha Secretary all relevant
documants ralated to the transaction, and the names aud qualifteatricas of
the person(s) or emtity involved in the proposad transaction.
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(b){1) The Secretary in sxercising tha discretiounary
authority set forth hardin shall, among othsar matters, take inco
consideration the mansgesant gqualifications of individuals oy entities
wnich would thereby obtain an intecest in the facilities or services

authorized hersunder, the expsrience of such individuals or entities with
similar opcu\:im. and the ability of such individuals or antitiss to
the ion operations ized h der in the public
f.nutnt under thl regulation of the Sacratary.

(2) ror purposes of this ssction, the teram
“controlling % t” 4n & C ioner's Rip shall mesn, in the
instance of a corporate Concesssionsr, aa intsrest benaficial or otherwise,
of sufficient outstanding voting securities or capital of the Concassioner
so a8 to parmit exercise of substantial managarial influsnce over the
opsrations of the Concassionar and, in the instence of a partnership,
liwized partnership, joint venturs or individual entTepreneurship, any
baneficial owmership of the capital assets of the Concessicner sufficieat
to perait sub 1al garial influence over the oparations of the
Concessioner. Tha Secratary will determins at the raquest of interssted
partias vhethar or not An interest in & Concassioner constitutas a
controlling interest within the meaning harsof.

(c) Tha Concessiocner may not anter into any agreement
with any antity or parson excapt employeas of the C onsr to se
substantial sanagemant rasponsidilities for the operation authorized
harsunder or any part theraof without written approval of the Secratary
at lesst 30 days in sdvance of such transsction.

{(d) Ko mortgage shall be sxacuted, and no bonds,
shares of stock, or otiuer evidence of intersst in, or indebtadness upom,
the assats of the Concessioner, including this contract, in tbe area,
shall be issued, except for tha purposes of installing, enlarging or
improviang, plant, nqutp-u: and facilities, ptcvud that such ssuets,
including p s OF evid by ia
sddizion, may be cnculhud for tha puzposes o! purehum m-tinc
concession plant, equipment and facilities. In the evant of default om
such & mortgags, encusbrancs, or such other indebroedness, or of other
assignment, transfer, or encumbrance, the creditor, or any assiguse
therscf, shall sucecsed te the intarast of the Concassionar in such assets
but shall not thareby acquire operating rights or privilages which shall
be subject to the disposition of the Secratary.

SEC. 14, APPROVAL OF SUBCONCESSION CONTRACTS. All contracts
and ag Toth [ subjact to spproval pursuant to Ssction

13 hervwof) proposad to be entered into by the C i with P

to the sxerciss by othars of the privileges granted by this comtrsct, in
vhole or part, shall be considered as subconcession contracts and shall

be, submitted to tha Scaretary for his approval and shall be effective

only if .ppmnd. In the evant any such subconcession comtract or

+ tha Concassionar shall pay to the Secretary within
u.x:y (60) dny: a.teu' thu 31st day of Decembar each year or portionm of a
year, 3 suz equal to f£if:y percent {3502} of sany and all fees, commissions,
or compansation payabie to tha Concessiocuer tharsundar, which shall be

in addition to ths franchise fes payabls to the Sscretary on the gross
racaipts of subconcessiuners as provided for in Section 9 of this comtract.
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SEC. 15. INSURANCE AND INDEMNITY. (a) General. The Conces-
sionar shall save, hold harmiess, defand and indemnify the Unicted States
of Americs, its agents and employees Zor losses, damages or judmu
and expanses ou account of fire or othner peril, bodily isjury, éna:h or
property damage, or clains for bodily injury, death or property damage of
any naturs whatsoever, and by whomsosvar made, arising out of :lu activities
of the Concessiocoar, his employess, b or ag under the
contract. The typss and amounts of insurance covarage purchased by the
Concessionsr shall be approved by the Secretary. The Concessioner shall
annually, or at the time insursace is purchased, provide ths Secrezary
with Certificates of Insurance, Broker's Analysis, or similar documants
sufficiant to evidance compliance with this section and shall provids tha
Secretary thirty (30) days' advance written notice of any material change
in the Concessioner's insurance Program hereunder.

(b) Property Insurance. The Concessionsr &t its cost
shall sacure and maintain, for both Concessiocner luprovements and sssigned
Govar Improv: cs, fire, @ ded coverage ana such other perils
insurance in such typas snd limits as are determined by the Sacretary to
be nscassary to repair or raplace those buildings, structures, squipment,
furnishings, betterments and improvements, and merchandise nacsssary to
satisfactorily discharge the Concessionar's obligacions under this
contract. For insurance purposes, valuas of such proparty shall be
determined at the inception of this contract and updated ausually
tharsafter. Thosa values currantly in sffact are set forth in Bxhihit
“D" to this contract. Such iasurance shall provide for tha Concessioner
snd the United States of America to be zamad insureds as their interest
may appear. Insurance provisions respacting replacamant at the “same
site” shball bs waived. In the event of loss the Concassionar shall use
all proceeds of such insurance tov repair, rebuild, restors or raplaca
Concassioner and Governmant Improvements, equipment, furnishings and other
parsonal property ) der, as dirscted by tne Secrecary. The lisn
provision of Section 10 shall apply to such insurscca procesds.

{e) Additional Propert «_Requirsments——Government

Iarov-unu, Property and Equipmsnt. Tha following additional requiremsnts
N apply to structures, alli or any part of which are “Goveromant
Improvanents”™ as defined in subssction &(b).

{1) Ihe insurance policy shall coutain a loss
payable clsuse approved by the Secrstary which providas that insurance
procasds shall be paid directly to the Concessiocoar without requiring
sndorseasnt by tha Unifed States.

. (2) The use of {nsurance procasds for repair or
raphcmu of govermment structures will not slter their character aa
government structures and the Concessionsr shall gain no posssssory

.interast therein.
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(d) Public Liabilfty., Tha Concessioner shall purcluu
and maintain during the term of this contract Compreh ive G
Liability insurance against claims occssionad by actions or oazssiou of
the Concessioner in carrying out the activities and operations authorized
hereunder. Such insurance shall be in the amount commensurate with the
degrae of risk and the scope and size of such activitias authorized
herein, but in any eveat not less than $300,000 par accident., ALl liabilicy
policies are to specify that the insurance company shall bave no right
of subrogation against the United States of America except that causad
by the sole negligence of the United States or its employess and havs uo
recourse against the Government for payment of any premiums or assessments.

Specific types of covarages the Concessioner shall purchase and maintain

during the term of this contract include Comprehensive General Liability,
with extensions which provide Product Lisbility and Contractual Liability
and liquor Liability if liquor is served.

The Concessioner shall also obtain the following additional coverages:

a, Automobile Liability. The Concassioner shall
provide the following coverages raspecting vehicles owned and/or operated
by the Conceasioner: Compreh ive A bile Liability, Uninsured
Motorist coverages, and Statutory “No-Fault™ coverages, ss required by
the state of operation.

b, Workers' Comp. jon. Statutory Workers'®
Compensation as requirad in the state of operation, Employers' Liabtlity
coverage Broad Form "All Stats™ coverage, if the Concessionar operates in
more than one state, Voluntary Comp {on endor » snd Esployers®
Liability in states with monopolistic Workers' Cowpensation funds.

c. QOther. The Concessioner shall also obtain the
following coverages, in at least the limits sat forth for Comprebensive
General Lisbility.

Protection and Indemmity (Watercraft Liability 3300,000)
Umbrella Liability Policy, (Limics $700,000)

SEC. 16. PROCUREMENT OF GOODS, EQUIPMENT, AND SERVICES. In
computing net profits for any purposes of this contract, the Concessioner

agrees that its accounts will be kept in such a manner that thare will be
oo diversion or concsalment of profits in the operstions suthotised
hereunder by means of arrangements for the procuresant of squipment,
merchandise, supplies, or services from sources controlled by or under
common ownership with the Concassioner or by any other device including
management contracts with affiliated companiss.
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SEC. 17. DISPUTES. (a) Except as otharvise provided in this
contract, aany dispute, or claim, concerning this contract which i3 not
disposed of by agreement shall be decided by the Diractor, National Park
Service, who shall reduce his decision to writing and mail or otherwise
furnish & copy therecf to the Concessioner, The decision of the Diractox
shall be final and conclusive unless, within 30 days from the date of
receipt of such copy, the Concessionar maile or otherwise furnishas to
the Director a writtem notification of appeal addressed to the Secretary.
In accordance with the rules of the Board of Contract Appeals, tha decisicn
of the Secresary, or his duly authorized rapresantative for the determinarion
of such appeals, shall be final and conclusive unless determined by a-
court of competent jurisdiction to have bsen fraudulent, or capricious,
or arbitrary, or so grossly srrx as 4ly to imply bad faith,
or not supported by substantial evid In tioa with sny appeal
proceeding under this clause, the Concessioner shall be afforded an
opportunity to be heard and to offar evidence in supporrt of his appeal.
Pending final decision of a dispute or claim hersunder, the Concessioner
shall procead diligently with the performance of the coantract or as
otherwise required in accordance with the Director's decision.

Claims shall be considared harsundar only if a notice is filed in writing
with the Lirector within 30 days atter the Concessioner knew or should
have known of the facts or circumstances giving rise to tha claim.

(b) This section does not preclude consideration of
legal questions in connection with decisions providad for in paragraph
(a) above; provided, that nothing in this contract shall be construed as
waking final the decision of any adniniatnun official, rapresentative,
or board on a question of law.

(c) The provisions of this clauss shall not apply to
any clainm of a precontractual nature nor of a non-contractual nature such
as tort claims, nor with respect to discretionary acts or refusals to act
by the United States, including but not limited To tha sstadlishment of
utility rates and rates to the public hereunder and terminations or
suspensions of the contract for protaction of visitors or ares resources
nor to any othar discretionary relief or sction, nor in relation to action
or inaction by the United States in its soversign capacity. Decisions of
the Director, National Park Service, concerning the matters wmantioned in
this subsaction shall be final administrative detarminations.

SEC. 18, GENERAL FROVISIONS. (a) Raf in this
to the “SecretaTy" shall mean the Secretary of the Interior, and the term
shall include his duly authorized repressantatives.

(b) The Concessionar is not entitlad to be awarded or
to have sole negotiating rights to any FPederal procuramant or sarvice
contract by virtue of any provision of this contract.

: (c) Notwithstanding any other provision hareof, the
s:arcury reserveas the rignt to provide directly or through cooperative
or other non-concession agrsemants with son-profit organizations any
sccommodations, facilities or services to arss visitors which are part of
and appropriate to the park iaterpretive program.
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(d) Any and all taxes which may be lawfully imposed
by any State or its polirical subdivisions upon the proparty or business
of the Concessioner shall be patd promptiy by the Concessionar.

{(e) No mewbar of, or dslegate to, Congress or Rasident
Commissioner shall be admitted to any share or part of tais contract or
to any benefit that may arise harefrom, but this restriction shall not be
construad £o extand to this contract if made with a corporation or
company for its gensral bensfit.

(£)- This contract may not bs extended, renswed or
amended in any raspect axcept whan agrsed to in writing by the Secretary
and tha Concessioner.

IN WITNESS WHEREOF, the parties have haer der subscribed
their names and afiixad their seszis. .

Dated at Atlasnta, Georgia, this __13ch day of _ June N
19 86 -
UNITED STATES OF AMERICA
BY
Nacional Park Servics
ATTEST: SUMTER IOURS, INC.

NS Chapia
1'1’.?'!-2 gg .; mw’ S
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EXHIBIT "a"

GOVERNMENT~OWNED STRUCTURES ASSIGNED TO

FORT SUMTER TOURS, INC.
pursuant to

CONCESSION CONTRACT NO. _ CC~5076-6-0002

Building Annual
Number Description Fee
Space assigned in Fort Sumter for sales $930
and storags
Total dua to - $930

subsection 9(;)(1;

Approved, effective Juns 13, 1986

BY:

UNITED OF AMERICA

sY

¢ Raglo Diracto
Southesst Ragion
National Park Service
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RXHIBIT “3~
Cancession
Conrrant ¥o.: CU=5076wb~ .
———
RONDISCRIMINATION
SECTION X

Raguirements Relating to Kaployment
and
Service to the Fublie

A. EMPLOYMENT: During the performance of this contreet, the

Concessionar agraes sx follows:
(1) The Concessionar will not discrisinate againet

any employes or applicant for amploywant bacauss of raes, coler, religiom,
sax, or national origin. The Coucessienar will take affirmatiwe action
to susure that applicsuts are smployed, and that smployess sre treated
during esploymant, without regard to their race, eolor, religion, sex,
or national origin. Such astion shall include, But not b limited to,
the following: Xapleymeat upgrading, demotion or transfsr) recrcitmant
or recruitmaat advertising; layoff or termioation; rates of pay or nther
forms of cospensation; and selsction for rraimiag, including appreaticeship.
The Concessionsr sgteet to post in conspicuous places, available te amployess -
and applicsuts for ssploymsut, notices to be provided by the Secrecary sattisg
forth the provisicms of this nondiscriminstion classe.

{Z) The Concassiomer will, in all celfcitations or
for esploy placed by or on behalf of the Concassionsr,
state that all qualified applicants will ruceive coasidecation for employmsat
without regard to race, color, veligion, mex, or national origin.

(3) The Concasvionsr will send to sach lsboer vaion or
ive of - with which tha Concessionsr has & collective

Order 13246 of Septesbar 24, 1965, ss amanded by Exscutive Drder 11375
of Detobar 13, 1967, sud shall pest copias of the nctfcs ta conspicuous
Plress available to esplovoas and spplicants for !

. {4) The Concessicnar will sowply with all provisfons
of Executive Ordar No. 11246 of Septesber 24, 1965, sz asunded by Kxscutive
Order No. 11373 of October 13, 1367, sad of the rules, regulatices, and
relevant ovders of the Searetary of Lsbor. :

(5) The Concassiocssr will furnich all informstion
and reporte raquized by Exscutive Crder No. 11246 of Septasbar 24, 1963,
48 anesded by Executiva Ordsr No. 11373 of Octoher 13, 1367, and by the
sulss, ragulations, and orders of the Sacretary of ladar, ¢& pavsusut
tharato, and will perait to the Cov 2 ‘s baoks, a8,
and accouncs by the Searstary of the Istarior and the Sscretary of lebor
for purposes of fovestigation to ascariain cospliames with such rulss,
ragulations, sud ordars.
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{§) In the event of the Concessioner's noncompliiance
with the nondiacriminstion clauses of this comiract or with any of such

rules, regulstions, or d » this may be capcslled, tarminated,
or suspendad in whols or iz part and the Cuemtm: say ba declared
ineligitls for furchar in with p &

suthorized in Executive Order ¥No. 11246 of Saptamber 24, 1965, s amnvdad

by Executivae Order No. 11373 of Octobar 13, 1967, and such other sanctions
way be imposed and remedias invoked as provided in Xzecutive Order No. 11246
of September 24, 1965, ss smended by Executive Order No. 11375 of Octobar 13,
1967, ar by rule, ragulation, or order of tha Sdcretary of lLsbor, or as
otharwise provided by law.

(7) Tha Concassionar will include tha provisions af
parsgraphs (1) through (7) i avery subcontract or purchase ordar uniass
aexenpted by rules, regulstions, or ! of ths 8 'y of Labor fesued
pursuant to Section 204 of Exscutive Order Mo. 11246 of September 24, 19635,
as amended by Exwcutive Order No. 11375 of Octobar 13, 1961. so that such
provisions will be binding upon each sud tor or The C ioner
will take such action with respact to any subcontract or purchase order as
the Secretary may direct ss 2 mesns of enforeing such provisions, including
sanctions for noncompliance: Provided, howaver, that in tha event tha
Conmlimr becomss involved ia, or is threstened with, litigation with a

tor or dor as & Tesult of such dirsction by tha Secratary, the
& ioner may raq the United States to enter into such litigstion
to P the i of the United States.

B. CONSTRUCTION, REPAIR, AND SIMILAR CONTRACTS: Tha pracesding
provisions A(l) through (7) goveraing parformance of work ucder this comtract,
as set out in Section 202 of Exscutive Ordar No. 11246, dated Septembar 24, 1965,
as amended by Executive Order No. 11375 of ecteber 13, 1967, shall be applicsble
to this comtract, and shall be included fa all contrscts executed by the
Concessionar for the parformance of constructiom, repair, and similar work
contenplated by this contract, and for that purposs the tarm “"Concessionar”
shall be deeamed to rafer to ths G ioner and to awsrdad
contracts by the Concessiocnsr. .

C. FACILITIES: (1) Dafinitions: As used haratia: (1) Concassicner
shall mean the Concessionar and its ewploysss, sgests, lessess, sublessess, and
contractors, and the successors is interest of the Comecsssioneri (11) !neutty
shall mesan any and all services, facilities, privilages, and sccommodstious,
or activities available to the ganeral pubiic sad perxitted by this agrasment.

{2) Tha Concessicuar is prohibited from: (i) publictising
faeilities operated harsunder ia awy msaner that would directly or infersatislly
reflact upon or quastion the scceptability of sny persom becsuse of racs, eslor,
religion, sex, or national origin; (i1) discrimisating by segragatiocn or other
means sgainst any person becauss of race, color, religion, sex, or satiomal
':n‘i: ia furnishing or rafusing to furnish such persen the use of any such

acilicy.
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(3) The Concassioner shall post a notiee in accordance
with Federal regulations to infors the public of tha provisions of this
subsection, st such locations as will snsure thet the motice and its contents
will be conspicuocus to any p sesking datioms, facilities, services,
or privileges. Such notice will be furnished the Ccuemxmr by the Secretary.

{4) The Concessioner shell reaquire provisiocns idanrical
o those stated in subsaction C harein to bs incorporated in all of the
ionur's or other forms of ngnc-lnt for use of land made in

pursuance of this agreessnt.
SECTION XI: EMPLOYMERT OF THE RANDICAPPED

Within 120 days of the commsncenmant of a cootract every Government coutrsstor
or subcontractor holding a that gen gToss veceipts which sxcesd
450,000 or more and having S0 or moze employaes shall prepara and maintain

an affirmative actiocn program st ssch establishment which shall set foreh

the contrsctor's policies, practices end p & in d with the
affirmativa action program rejuirament.

PARY A

Tha coatractor will not discriminate against suy samployes or applicant for
esploynont bscause of physical or mental handicsp in regard to any position
for which tha enployse or applicaat for employmant is qnnlid. The .
contractar agreas to take sffiruative action to 1 1

and otherwise treat qualified handicsppad individusls v!:hu: a-muu
based upon their physical or mental handicap in all smploysent practices
such as the following: Eaployment, upgrading, demction or transfer,
Pacruitment, advertising, layoff or teraination, rates of pay o other
forms of compensation, and salection for training, including apprenticaship.

PART B

The centractor agress to comply with the rules, regulations, and relsvant
orders of the Sacretary of Lsbor issusd pursusnt to tbe Act.

‘maRy

In the event of the contractor’s noncompliance with tha requirsments of this
clause, actions for noncompliancs msy be taken in accordance with the rules,
nphh:xm. and relewvsnt orders of the Sacrstary of Labor issued pursusnt
to the Act.

PART D

The contractor agraes o post ia conspicuous places, availahla te esployeas
and appiicants for employment, notices in a :m %o be prascribad by the
‘Diractor, provided by or through the ng officar. Such norices
ohall scats the contractor’s obligation under the law to take affirmative
action to employ and advance in ewploymeut qualified hundicspped cwployeas
and spplicants for awployment, snd the rights of applicants and smployses.
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'PART X

0y

The contractor will notify esch labor union or rap va of
with which it has & collective bargaining agreement or other contract
understanding, that the contractor is bound by the terss of Sactiocn 503
of the Rehabilization Act of 1973, and is committed to take affireative
action to employ and advance in amployment physically and mantally
handicapped fndividusls.

PART ¥

m eontractor will include the provisions of this clause in evary

ract that gross racaipts vhich exceed $2,300 or mors
unless exemptad by rules, ragulations, or orders of the Secratary issued
pursuant to Section 303 of the Act. so that such provisions will be
binding upon each subc dor., The count will taka
such action with P to any “ et or putchase order ss the
Director of the 0ffice of Faderal Contract Compliaace Programs may direct
to enforce such pruvisions, including action for noncomplisncae.
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EXHIBIT "¢~

CUNCESSIOMER IMPROVEMENTS
FROVIDED BY
FORT SUMIER TOURS, INC.

Pursuant to Concassion Contract Ne. _CC-5076-6-0002
Subsection 6(a)(l)

None.
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EXHIBIT "D"
BUILDING REPLAGEMENT COST FOR INSURANCE PURPOSES

CONCESSIONER: __ FORT SUNTER TOURS, INC.
CONCESSION CONTRACT a0: CC-5076-6-0002

FOR THE PERIOD BEGINNING _ Juns 13, 1986

The replacszant ¢osts sat forth herslrn ars establishad for che sole
puxpose of insuring adey property age and shall not be
congtrued as haviag applicacion for asy othar purposa.

1. GOVERNENT BUILDINGS

JInsurance
Replacenent
Suilding No. Description Yalur
Space in Fors g Hous
Sumtar museum -
1I. CONCESSIONER BUILDINGS
Insuranca
Rsplacenunt

Building No. Description Valus
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agent would be forced to bear the full brunt
of Title VII liability, without the agent’s em-
ployer also bearing a portion of that kiability,
is illusory. Of course, any inequity which
may have been created by the staggered
liability caps is of Congress’ making and the
remedy for it lies solely with that body.

Finally. as noted above, Congress imposed
tort damages for Title VII violations, in part,
to establish “parity” between the lability
schemes under Title VII and 42 USC.
§ 1981. See also H.R.Rep. No. 92-238, 924
Cong., 2d Sess. 19 {1971); S.Rep. No. 92415,
92d Cong., 2d Sess. 24 (1971). The possibili-
ty that an employer's agent might be held
liable for tort damages under § 1981 has
existed since at least- 1975. See Faraca, 506
F2d 956. If individual liability for discrimi-
natory acts was truly beyond the contempla-
tion of Congress, it had ample opportunity to
correct those cowrts which have permitted
such liability. Instead, the 1991 amendments
broadened the damages available under Title
VII and reaffirmed the breadth of Liability
under § 1981. The apparent political neces-
sity of liability caps within that scheme
should not shroud the clear desire on the
part of Congress to bolster the broad reme-
dial goals of Title VII. For these reasons, I
find Miller, and its progeny, ultimately un-
persuasive.

In conclugion, I remain convinced, as I was
in Goodstein v. Bombardier, 889 F.Supp. 760
(D.Vt.1995), that Title VII permits an em-
ployer and that employer’s agent o be held
Jjointly and severally liable for Title VII viola-
tions. The language of the statute permits
it, canons of statutory interpretation require
it, and the object and overriding policy goals
of Title VIT warrant it. I would reverse the
district court on the issue of individual liabili-
ty under Title VII for the reasons stated and
remand for further proceedings.

w
Qi
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FORT SUMTER TOURS, INCORPO.
RATED, Petitioner-Appellant,

v.

Bruce BABBITT, Secretary, United
States Department of the Interior,
Respondent-Appeliee,

National Park Hospitality Association,
Amicus Curiae,

No. 94-1570.

United States Court of Appeals.
Fourth Circuit.

Argued May 1, 1995.
Decided Sept. 27, 1995.

Transportation provider under conces-
sion contract with National Park Service
(NPS) challenged decision of NPS to raise
franchise fee owed under contract. The
United States District Court for the District
of South Carolina, Falcon B. Hawkins, Chief
Judge, entered judgment for NPS, and pro-
vider appealed. The Court of Appesls, Mur-
naghan, Circuit Judge, held that: (1) NPS
could consider profits in adjusting fee; (2)
NPS had statutory authority to unilaterally
adjust fee: (3) NPS had contractual authority
to adjust fee; (4) NPS gave sufficient notice
of reconsideration to provider; and (5) NPS's
calculation of franchise fee was proper.

Affirmed.

1. Federal Courts ©=776
Court of Appeale reviews de novo dis-
trict court’s interpretation of statute.

2. United States =57

National Park Service (NPS) could con-
sider profits that could be expected by trans-
portation provider and prefits made by simi-
lar companies in same industries, in caleulat-
ing proper franchise fee in connection with
coneessions contract between NPS and pro-
vider; such consideration did not violate Na-
tional Park System Concessions Policy Act’
(CPA), which expressly allowed for consider-
ation of profits, and guidelines used in calcu-
lating fee did not improperly limit provider's
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profits. National Park System Concessions
Policy Act. §§ 1-9, 16 ULS.CA. §§ 20-20g.

3. United States €57 .

National Park Service (NPS) had au-
thority to unilaterally adjust franchise fees
under concessions contract with transporta-
tion provider, even though National Park
Systern Concessions Policy Act (CPA) pro-
vided only for “reconsideration” of fees; pow-
er t reconsider implied power to adjust.
National Park System Concessions Policy
Act, § 3(d), 16 US.CA § 20K(d).

4, United States 57

‘Provision of concessions contract be-
tween National Park Service (NPS) and
transportation provider giving NPS aithority
to adjust franchise fees was “appropriate
provision” for reconsideration of fees as re-
quired by National Park System Concessions
Policy Act (CPA), even though it allowed
Secretary of Interior to make final decision
concerning fees without provider's consent,
as NPS's authority was subject to significant
procedural constraints and safeguards, provi-
sion set forth process by which each side
could voice its opinions, and aggrieved eon-
cessioner could resort to courts under Ad-
ministrative Procedure Act (APA). 5
US.C.A. §§ 701-706; National Park System
Concessions Policy &ct, §% 1-9, 156 US.CA
§% 20-20g.

3. United States €=57, 72(2)

Concession contract between National
Park Service (NPS) and transportation pro-
vider giving NPS authority to adjust fran-
chise fees did not violate common law of
cantracts by allowing for modification of con-
tract term without consideration from party
opposing modification or change in cireum-
stances, as fee adiustment was not technical-
Iy modification of contract sinee it was action
contemplated by parties. and contract set
forth detailed process for adjusting fees.

#. Federal Courts &776

Court of Appeals reviews de novo dis-
trict court’s construction of public contract.
7. United States &=57

Contract between National Park Service
INPS) and transportation provider permirted

readjustment of franchise fee paid to NPS.
pursuant to express provision of contract,
notwithstanding provision of contract setting
particular franchise fee “for the term of this
contract”; plain reading of contract indicated
that specific fee amount was meant to be
aubject to reconsideration, and contract was
subject to National Park System Concessions
Policy Act (CPA), which mandated provision
for reconsideration. National Park System
Concessions Policy Act, § 3(d), 16 US.CA.
§ 20b(d).

8. United States €57

Notice by Naticnal Park Service (NPS)
o transportation provider with which NPS
had concession contract, as to NPS's recon-
sideration of franchise fee under contract,
was adequate, even ¥ letter was not request
for change in “amount and character” of fees
which were subject of reconsideration pursu-
ant to contract, as contract provided for no-
tice of reconsideration, not change itself, pro-
vider had ample time to respond, and notice
occurred within time period mandated by
contract.

9. United States ¢=57

Transportation provider under conces-
sion contract with National Park Service
(NPS) was not precluded from challenging
method by which NPS caleulated adjustment
of franchise fees pursuant to contract, be-
cause provider allegedly failed to raise issue
before agency prior to resorting to courts; no
exhaustion of administrative remedies re-
quirement existed under National Park Sys-
tem Concessions Policy Act (CPA), and pro-
vider notified NPS of its objection in letter
and appended copy of petition it planned t»
file in court. National Park System Conces-
sions Policy Act, §§ 1-9, 16 US.C.A. §§ 20-
20g.
10, United States €=357

National Park Service (NPS) could use
agency’s poliey statement in adjusting fran-
chise fee under concession contract with
transportation provider, though statement
was developed after provider entered con-
tract with NP8, as statement was not law or
regulation but was only guideline for use by
NPS in making caleulations.
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11, Administretive Law and Procedure
=741, 788

On review of informal agency action,
under Administrative Procedure Act (APA),
it is court's task to review considerations on
which agency relied, and to check that agen-
¢y’s decision has some basis in record. &
US.CA § 706.

12. United States 57

Decision of National Park Service (NPS)
to eliminate from its caleulations in adjust-
ment of franchise fee under concession con-
tract with transportation provider consider-
ation of lease payments made by provider for
new boat, and instead substitute capital ex-
penditure with deprecistion, was not errone-
ous, based on NPS's belief that lease transac-
tion lowered provider’s earnings.

13. Federal Civi! Procedure ©=1594

Denial of transportation provider's dis-
covery request as to studies supporting deci-
gion of National Park Service (NPS) to ad-
just salaries of transportation provider's offi-
cers and compare provider's financial data to
reported industry norm was not improper, in
connection with NPS's readjustment of fran-
chise fee pursnant to concession contract be-
tween NPS and provider, as studies were
copyrighted publications available from their
_issuing organizations, and NPS's guideline
contained bibliography which listed names of
both publications and their issuing organiza-
tions.
14, Administrative Law and Procedure

=676 :

Judicial review of administrative astion
is generally confined to administrative rec-
M .

15, Administrative Law and Procedure
€2458.1

Agency’s use of study that is designed
for purpose other than that for which it is
used by agency, and which is limited and
criticized by its authors on points essential to
use sought to be made of it, may be consid-
ered arbitrary snd eapricious action

18, United States ®»57

Reliance by National Park Service
(NPS) on studies regarding salaries and in-

66 FEDERAL REPORTER, 84 SERIES

dustry norms related to transportation pri
viders, in course of adjusting franchise fu
pursuant to concession econtract with tran.
portation provider, did not constitute arii.
trary and capricious action, absent showing
either that industries studied in reports wen-
not comparable to provider’s or that repors
themselves were inaccurate.

ARGUED: Marvin DeWitt Infinger. Sink-
ler & Boyd, P.A., Charleston, South Carolinu.
for Appellant. Jobn Harris Douglas. Assis.
tant United States Attorney, Charleston.
South Carolina, for Appellee. ON BRIEF:
George E. Campsen, Jr., Campsen & Camp-
sen, Charleston, South Carolina. for Appel-
lant. J. Preston Strom, Jr., United States
Arttorney, Charleston, South Carolina. for
Appellee. Henry L. Diamond, Fred R. Wag-
ner, Scott F., Belcher, Beveridge & Diamond.
P.C., Washington, DC, for Amicns Curiae.

Before ERVIN, Chief Judge,
MURNAGHAN, Circuit Judge, and YOUNG,
Senior United States District Judge for the
District of Maryland, sitting by designation.

Affirmed by published opinion. Judge
MURNAGHAN wrote the opinion, in which
Chief Judge ERVIN and Senior Judge
YOUNG joined.

OPINION
MURNAGHAN, Circuit Judge:

Fort Sumter Tours. Inc. (“FST") provides
public boat transportation in Charleston.
Socuth Carolina under a concession arrange-
ment with the United States Secretary for
the Interior {"Secretary”), pursuant to & con-
tract between FST and the National Park
Service (“NPS”). Under the contract. FST
is required to pay a franchise fee to the
Secretary equal to a determined percentage
of FST's annual gross receipts; the contract
provides {or reconsideration of the franchise
fee at five-year intervals, After five years
had passed on FST's present contract, NPS
notified FST that it wished to renegotiate the
franchise fee. FST objected to the proposed
fee change, but refused to engage in discus-
sions with NPS. After an investigation, NP§
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adopted a significantly increased franchise
fee. When FST challenged the fee in the
district court, the court affirmed NPS's deci-
sion to raise the franchise fee. FST appeals,
and we affirm.

1. Factual Background

The Fort Sumter National Monument
(“the Monument”™) is located in Charleston
Harbor, South Carolina. NPS, which admin.
isters the Monument for the Secretary, orga-
nizes the provision of facilities and services
for the public at the Monument by entering
into concession contracts with private compa-
nies. FST is one such company. FSTs
contract with NPS provides that FST will
furnish boat transportation services to and
from the Monument. The concession con-
tract requires FST to operate two mainland
docking facilities and to provide sightseeing
vessels; NPS maintains the Monument and a
suitable dock at the Monument.

The concedsion relationship between the
FST and NPS began on July 18, 1961, when
NPS first selected FST to operate the boat-
ing facility. The present contract, entered
into on June 13, 1986 with an expiration date
of December 31, 2000, is the fourth in &
series of concession contracts between FST
and NPS. Section %(s) of the present con-
tract calls for FST to pay a franchise fee to
the Secretary in the amount of 4.25% of
FST's annual gross receipts. Section e) of

the contract further authorizes reconsiders-
tion of the fee at the end of each five-year
period at the request of either party to the
contract. I such a request is timely made
(within sixty days after the end of a five-year
period), the parties may negotiate the modifi-
cation; if they cannot agree, however, NPS
makes a fina] decision as to the franchise fee
‘modification. The contract includes a provi-
sion for the appointment of an advisory arbi-
tration panel to make & recommendation to
NPS regarding the fee adjustment. Any
new fees established are retroactive to the
beginning of the five-year period for which a
reconsideration of fees was sought.

In a letter of June 20, 1991, the NPS
Southeast Regional Director notified FST
that NPS was considering renegotiating the
contractual franchise fee. NPS prepared a

franchise fee analysis on February 27, 1992,
which concluded that a 12% franchise fee was
appropriate for the five-year period starting
on June 18, 1991, FST was advised of the
NPS determination by letter dated March 16,
1992; the letter also indicated that NPS was
willing to meet with FST to discuss the
determination. FST objected to the 12%
figure by a letter on March 24, 1992.

Thereafter, an FST attorney sought docu-
ments relevant to the fee determination from
NPS under the Freedom of Information Act
(“FOIA™), § US.C. § 552. On May 15, 1992,
NPS again invited FST to discuss the fran-
chise fee modification. However, on April
14, 1993, FST advised NPS that, rather than
pursuing further negotiations, it intended to
ask a court to rule on NPS's authority to
increase the franchise fee. FST filed & de-
claratory action in the United States District
Court for the District of South Carolina on
April 21, 1993, seeking a ruling regarding the
rights and obligations of the parties under
the National Park System Concessions Policy
Act, 16 US.C. §§ 20-20g, and- under the
relevant concession contract. By 2 letter -
dated June 16, 1993, NPS advised FST that,
because FST refused to negotiate the fee and
did not wish to avail itself of the advisory
arbitration provisions under the contract,
NPS had performed an independent review
and had determined that a fee of 12% was
appropriate. The 12% fee determination be-
came & final decision of the Secretary, and
NPS requested payment of the fee amount
from FST. FST's suit then became an ad-
ministrative sppeal of the Secretary’s final
decision, over which the district eourt had
jurisdiction by virtue of the Administrative
Procedure Act (“APA"), 5 U.S.C. §§ 701-706.

Shortly after filing suit, FST attempted to
depose several NPS employees. NPS moved
for a protective order which was granted in
part by = magistrate judge, and then granted
in its entirety by the district court wpon
reconsideration. All discovery was prohibit-
ed.

After briefing and oral argument on Janu-
ary 5, 1994, the district court entered an
order upholding NPS's decision to raise
FST's franchise fee to 12% of FST's gross
receipts. FST's motion for reconsideration
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of the order was denied. and FST appealed.
In this Court. FST claims that NPS did not
have the statutory or the contractual authori-
ty to raise the franchise fee. FST also con-
tends that NFS's notiee of its intention o
change the fee was inadequate under the
contract, and that NPS calculated the 12%
fee incorrectly.

1L Statutory Authority

f1] NPS claimed suthority for its adjust-
ment of FST's franchise fee under both the
National Park System Concessions Policy
Act (“CPA™, 16 US.C. §§ 20-20g. and the
concession contract between FST and NPS.
To caleulate the exact amount of the adjusted
fee, NPS further relied on Chapter 24 of the
Concessions Guidelines, commonly referred
to as “NPS-48." which is an agency guideline
developed by NPS in 1986 that establishes a
methodology for the calculstion of conces-
sioner franchise fees. FST argues that the
method used by NPS to caleulate the fees
challenged in the instant case contravenes
both the language and the purpose of the
CPA. Specifically, FST claims that {1) NPS,
in violation of the CPA, used the adjustment
of franchise fees as a way in which to limit
FST's profits; (2) while the CPA allows NPS
to reconsider fees unilaterally, it does not
allow NPS to adjust fees; and (3) section Xe)
of the concession contract, which provides
the contractual authority for sn adjustment
of franchise fees, does not constitute an “ap-
propriate provision” for the reconsideration
of fees as required by the CPA. This Court
reviews de novo the district court’s interpre-
tation of 8 statute, C.G. Willis, Inc. v. The
Spica. 6 F.3d 198, 196 (4th Cir.1993) (citing
McDermott Int', Inc. v. Wilander, 498 US.
337, 866, 111 S.Ct. 807, 818, 112 L.Ed.2d 866
(1891)).

A Limitation of Profits

[21 The CPA authorizes the Secretary of
the Interior to contract with private compa-
nies in order to provide services to visitors to
the National Park System, see 16 US.C.
§ 20a; the Secretary administers the provi-
sion of these services through NPS. The Act
governs the concession agreements between
the Secretary and his concessioners. such as
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‘the one between NPS and FST. The CP3
contains an explicit provision regarding the
reconsideration of franchise fees:
Franchise fees, however stated, shall he
determined upon considerstion of the prot.
able value to the concessioner of the privi-
leges granted by the particular contract or
permit involved. Such value is the oppor-
tunity for net profit in relation to both
gross receipts and capital invested. Con-
sideration of revenue to the United States
shall be subordinate to the objectives of
protecting and preserving the areas and of
providing adequate and appropriate ser-
vices for visitors at reasonable rates. Ap.
propriate provisions shall be made for re-
consideration of franchise fees at least ov-
ery five years unless the contract is for a
lesser period of time.
Id § 20b(d) {(emphasis added). NPS—48. de-
veloped pursusnt to the CPA. provides a
specific method for calculating franchise fees:
The appropriate franchise fee for conces-
sioners shall be determined” by first com-
paring the concessioner’s profitability
against the profitability of similar indus-
tries. 'The concessioner’s reported statis-
tics may be adjusted to reflect the value
realized by the concessioner. Any known
future changes in the financial condition of
the operation should be taken into account.
In order to protect the investmente and
efforts of the parties involved, a minimum
and maximum fee shall be determined thus
establishing fee limits.
A fee will be determined within these iim-
its that produces a reasonable level of prof-
itability consistent with the risk undertak-
en by the concessioner.
As g final test, the impact of this fee
should be reviewed to ensure that it is not
at a level which will interfere with the
concessioner’s reasonable opportunity for 2
profit. Additionally, it should not interfere
« with the concessioner’s ability to charge
comparable rates or impact on NPS objec-
tives of preserving and protecting park
resources. . ..

The final fee determination is based ot
this comparison of the concessioners 77"
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turns with similar outside industry re-

turns.
(emphasis added).

FST argues that NPS—48, and actions tak-
en by NPS pursuant to NPS-48, contravene
the' CPA because the CPA does not allow
NPS to consider profits when determining
franchise fees. FST claims that the CPA
grants NPS discretion over concession mat-
ters (te details relating to FST's daily oper-
ational activity), the exercise of which has an
incidental effect on profits, but does not allow
NPS directly to adjust fees based on profits.
According to FST, only market forces should
exert direct control over a concessioner’s
profits.

FST contends, moreover, that NPS-48
controverts the purposes of the CPA by fo-
cussing the franchise fee determination on a
comparison of & concessioner’s returns with
the profits of other companies in the indus-
try. By caleulating franchise fees based on
such a comparison,. FST claims, NPS neces-
sarily tailors coheessioner profits to the aver-
age profitability of other similar companies.
FST argues that such a limitation of profits
encourages medioerity and discourages effi-
ciency in the concession industry, although
the CPA is designed to protect concessioner
investment and encourage efficiency. See,
eg. 16 US.C. § 20b(a} (Secretary should
“assure the concessioner of adequate protec-
tion against loss of investment ...."); id
§ 20e (concessioner acquires a possessory in-
terest in structures and improvements on
iand administered by NPS); S.Rep. No. 765
(“Senate Report”), 89th Cong., 1st Sess.
(1965) (“Section 2 emphasizes the importance
of encouraging private concessioners to pro-

,vide and operate such facilities as the Seere-
tary of the Interior finds desirable for the
accommodation of visitors to National Park
Service areas and directs the Secretary to
‘encourage and enable’ such persons to do
80."Y, reprinted in 1965 US.C.CAN. 3489,
3493,

We disagree with FST's characterization of
the role of concessioner profits in the fran-
chise fee determination. First. it is clear
that the CPA permits the express consider-
ation of profits. The CPA dictates that fran-
chise fees should be based on the “probable

value to the concessioner of the privileges
granted by the particular contract or permit
involved(,]” 16 U.S.C. § 20b(d), and defines
the “probable value” as the “opportunity for
net profit in relaton to both gross receipts
and capital invested.” Id. (emphasis added).
The CPA further mandates that the Seere-
tary “exercise his suthority in 2 manner con-
sistent with & reasonsble opportunity for the
concessioner to realize a profit on his opers-
tion as & whole commensurate with the capi-
tal invested and the obligations assumed.”
Id § 20b(b) (emphasis added). Thus, the
CPA itself quite explicitly permits the caleu.
lation of s franchise fee in relation to the
profits that can be expected by a concession-
er.

Further, FST has failed to substantiate its
contention thay NPS-48 is designed to limit
concessioners’ profits. Contrary to FST's
contention, profit limitation ia not the goal of
NPS-48; rather, the goal of NPS-48 is clear-
Iy to provide a framework for the reporting
of financial data and for the determination of
an appropriate franchise fee, and the profit
of others in the industry is a valid factor for
NPS to include as s consideration in the fee
determination, In sum, the CPA gives NPS
the authority to consider profits in caleulat-
ing franchise fees, and NPS-48 provides an
appropriate method under the CPA for
weighing profits in its fee determination.

B. Auwthority to Adjust Fees Unilaterally

{3] The contract between NPS and FST
in the instant case detalls the procedure
which a party must follow when seeking an
udjustment of franchise fees. While the pro-
¢cedure invoives the participation of both par-
ties, in the end, it is NPS's final determins.
tion of the fee amount which governs. FST
argues that although the CPA authorizes the
unilateral reconsideration of fees by NPS, -
the statute does not allow NPS to adjust
franchise fees sbsent agreement by both par-
ties to the concession contract.

The CPA expressly provides for the recon-
sideration of & concessioner’s fees: “Appro-
priste provisions shall be made for reconsid-
eration of franchise fees at least every five
vears unless the contract is for a lesser peri-
od of time." 16 US.C. § 20(d). The stat-
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ute does not, however, state whether the
provision for reconsideration of fees also ap-
plies to adjustment of fees. We therefore
look beyond the language of the statute to
determine whether NPS's interpretation of
the statute, which would authorize NPS not
only to reconsider, but also to adjust fees in
the instant case. is a rational one. See
Adams v. Dole. 927 F.2d 771, 774 (4th Cir.),
. cert. denied, 502 U.S. 837, 112 S.Ct, 122, 116
L.Ed.2d 90 (1991) (If the language of a stat-
ute is clear, a court must give effect to the
inmtent of Congress as expressed in the stat-
ute: “[ilf the statute is ambiguous, however,
the question then becomes one -of whether
the interpretation by the agency charged
with its administration is a permissible one.”
(citing Chevron US.A. Inc. v. Natural Re- «
sources Defense Council, Inc., 467 US. 837,
842-44, 104 S.Cu. 2778, 2781-82, 81 L.Ed.2d
694 (1984))).

H.R. 2091, the bill which ultimately be-
came the CPA, provided that “{a]ppropriate
provision may be made for periodic reconstd-
eration and adjustment of franchise
fees....” H.R. 2091, 8th Cong., 1st Sess.
(1965) (emphasis added). However, the bill
as eventually passed stated that “{ajppropri-
ate provisions shall be made for reconsidera-
tion of franchise fees at least every five
years....” 16 US.C. § 20b(d) (emphasis
added). Stewart L. Udall, then Secretary of
the Interior, suggested the amendment to
the bill, stating, “This amendment would
bring the provisions of the bill generally in

_line with the executive branch policy for fre-
quent review of fees charged.” Senate Re-
port, reprinted in 1965 U.S.C.C.AN. 3489,
3498. FST claims that the sole amendment
that was made to the H.R. 2091 franchise
fees provision before the bill was passed was
the deletion of the word “adjustment,” and
that the amendment demonstrates Congress’
intent to preciude NPS from adjusting fran-
chise fees under the suthority granted to
NPS by the statute.

However, FST ignores another amend.
ment that was made to the bill's languape:
the word “may” was changed to “shall” An
equally plausible reason for the deletion of
the word “adjustment™ is that Congress
chose to make reconsideration of franchise
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fees mandatory as opposed to permissive
(and therefore substituted “shall” for “may"),
but did not wish to require adjustment of
fees every five years (therefore deleting “ad-
justment™. In other words, although NPS
should reconsider fees every five vears, the
fees need not actually be changed that often.
“Adjustment” was thus deleted when “shall”
was added. The legislative history of the
CPA simply makes clear that Congress
placed primary importance on the frequent
reconsideration of fees; it does not necessari-
ly indicate that Congress intended to pre-
clude NPS's adjustment of fees.

NPS's interpretation of the CPA franchise -
fees provision—that it provides for adjust-
ment as well as reconsideration of fees—is s
completely logical one, and should be upheld.
See Adems, 927 F2d at 774 (we uphold an
agency’s interpretation of a statute if it is &
“permissible” one); Lewis v Babbitf, 998
F.2d 880, 881 (10th Cir.1983) (“We review an
agency’s interpretation of an ambiguous stat-
ute to determine whether it is ‘rational and
consistent with the statute.’” (quoting Aul-
ston v. United States, 915 F 2d 584, 589 (10th
Cir.1990), cert. denied, 500 U.S. 916, 111
S.Ct. 2011, 114 L.Ed.2d 98 (1991))); see also
Quang Van Han v. Bowen, 882 F.2d 1453.
1457 (9th Cir.1989) (a court will not substi-
tute its construction of a statute for a reason-

‘able interpretation of the statute made by an

agency (citing Chevron, 467 U.S. at 844, 104
S.Ct. at 2782)). In fact, NPS's interpretation
is persuasive; a statutory provision calling
for reconsideration of fees would be rendered
meaningless if it did not include suthority for
the adjustment of fees as well. In addition.
we do not find NPS's construction of the
statute to eontravene the CPA's purpose of
encouraging the investment of private con-
cessioners in the park system; a clause pro-
viding for periodic adjustment of fees. which
might be raised or lowered, is not necessarily
adverse to the interests of concessioners.

C. Appropriate Provision for
Reconsideration of Fees
(4] The CPA requires that “{a)ppropriate
provisions™ be made for the reconsideration
of fees at least every five years, See 16
U.S.C. § 20b(d). FST contends thay, even if
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the CPA provides statutory authority for
NPS to adjust franchise fees, § He) of FST's
contract with NPS is not an “appropriate
provision” for the reconsiderstion of fees as
mandated by the CPA. Section O(e) states in
its entirety:

Within sixty (60) days after the end of
¢ach 5-year period of this contract or as
otherwise specified, at the instance of ei-
ther party hereto, the amount and charac-
ter of the franchise fees provided for in
this section may be reconsidered. Sueh
request shall be made in writing within 60
days after the end of the applicable con-
tract year but cannot be made before the
end of such year. In the event that the
Secretary and the Concessioner eannot
agree upon an adjustment of the franchise
fees within 120 days from the date of the
request for renegotiation as made by ei-
ther party, the position of the Concession-
er must be reduced to writing within 3¢
days therefrom and submitted to the Sec-
retary for & determination of appropriate
fees, consistent with the fair value of any
assigned Government Improvements and
the probable value to the Concessioner of
the privileges granted by this contract
based upon a ressonable opportunity for a
profit in relation to both gross receipts and
capital invested. If desired by the Conces-
sioner, an advisory arbitration panel will
e established (one member to be selected
by the Secretary, one by thé Concessioner,
and the third by agreement of the original
two) for the purpose of recommending to
the Secretary apprepriate franchise fees.
‘The Secretary and the Concessioner shall
share equally the expenses of such adviso-
ry arbitration. The written determination
of the Secretary as lo franchise fees shall
be final and conclusive upon the parties
hereto. Any new fees established will be
retroactive o the commencement of the
applicable period for which notice of recon-
sideration is given and be effective for the
remaining term of the contract unless sub-

sequent negotiations establish vet a differ-

ent franchise rate. If new rates are great-
er than existing rates, the Concessioner
will pay all back fees due with the next
regular payment. If new rates are less
than the existing rate. the Concessioner

may withhold the difference between the
two rates from future psyments until he
has recouped the overpayment. Any new
franchise fees will be evidenced by an
amendment to the contract unless based
upon the written determination of the Sec-
retary, in which event a copy of the deter-
mination will be attached hereto and be-
come a part hereof as fully as if originally
incorporated herein. .
(emphasis added). FST objects to the con-
tractual provision because it allows the See-
retary to make a final decision concerning
fees without FST's consent. FST claims that
$ He) thereby gives NPS “an absolute right
to sabotage the entire contract....”
However, contrary to FST's assertions, the
contract does not empower NPS-to exercise
unfettered discretion regarding a fee adjust-
ment. The language of the contract autho-
rizes NPS o change fees only by complying
with significant procedural constraints and
safeguards. The eontractual provision does
not allow the changing of fees based on mere
speculation, but rather mandates that, fees be
changed only pursuant to “s determination of
appropriate fees, consistent with ... the
probsble value to the Concessioner of the
privileges granted by this contract based
upon & reascnable opportunity for a profit in
relation to both gross receipts and capital
invested.” Section e} further details a pro-
cess by which each side can voice objections
to fee modifications. In addition, the con-
tract provides for advisory arbitration for the
purpose of recommending appropriate fees.
and NPS has devised 2 detailed method,
embodied in NPS~18, by which to recalculate
fees. Finally, under the APA. & USC.
§§ 701-706. the aggrieved concessioner may
resort to the courts, where the Secretary’s
actions will be scrutinized to determine
whether he acted arbitrarily or capriciously.
See id. § 706, Thus. § %e) would not allow
NPS to "sabotage” the contract, as FST
fears.

{8] Further, we reject FST's argument
that § 9(e) of the contract violates the com-
mon law of conwracts. because it allows for
the modification of a contract term. ie. the
fee amount, without consideration from the
party opposing the modification or a change
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in circumstances. A fee adjustment is not
technically a modification of the contract at
issue; it is an action that takes place pursu-
ant to the very terms of the contract itself,
and is one that was contemplated by the
parties at the time of signing the contract.
Significantly, the contract does not allow ran-
dom modification at the whim of NPS; as
outlined above. the contract provides a check
on random adjustment of fees by setting out
2 detailed process which must be followed
before fees are changed. The contract is
thus designed to force the party seeking
adjustment of the fees to pursue negotiations
with the other side. and to come to a fair and
reasonable determination of the value of the
concession.

In sum, § 9e) is a completely appropriate
contractual provision under the CPA in that
it provides for modification of fees through a
reasoned process, and does not vest in NPS
unbridled authority; at the same time, § ¥e)
guarantees that the parties will not reach a
stalemate when a fee adjustment is sought.
We affirm the district court’s finding that
NPS was acting within its statutory authority
when it adjusted FST's franchise fee.

III. Comtractual Authority

[6) FST also presents a challenge to
NPS§’s authority under the contraet itself to
increase the franchise fee. FST claims that
the contract is ambiguous because two of its
terms conflict, and that the contract should
therefore be construed against NPS. The
district court found that under a plain read-
ing of the contract, there was no conflict
between the two contractual provisions. We
review de novo the distriet court’s construc-
tion of the contract. Nehi Bottling Co., Inc.
v. All-American Bottling Corp., & F.3d 157,
162 (4th Cir.1993).

(7} Section 9(a) of the contract provides:
“For the term of this contract, the Conces-
sioner shall pay w the Secretary for the
privileges granted herein as follows: .... a
further sum equal to FOUR AND ONE-
QUARTER PERCENT (4 1/4%) of the Con-
cessioner’s gross receipts. as herein defined,
for the preceding vear." FST contends that
§ 9a). which provides for a 4.25% franchise
fee to be paid for the term of the contract. is

66 FEDERAL REPORTER, 34 SERIES

in conflict with § 9(e) of the contract, which
provides for the reconsideration of the fran.
chise fee during the contract term. FST
urges this Court to construe the conflie
against NPS, and to hold that NPS may not
change the 4.25% franchise fee specified in
§ 9a).

We agree with the district court, however,
that the contract is not ambiguous, because.
under 2 plain reading of the contract, the
specific fee amount in § %a) is meant tu be
subject to reconsideration as provided in
§ XKe). Further, even if an ambiguity exists.
we are compelled to interpret it in NPS's
favor in this case. As FST itself points out.
the concession contract incorporated the
CPA as the law which was in effect at the
time of the making of the contract. See
Northem Poc. Ry. Co. v. Wall 241 U.S. 87,
91, 36 S.Ct. 493, 495, 60 L.Ed. 905 (1916)
(“[T)he laws in force at the time and place of
the making of & contract and which affect its
validity, performance and enforcement, enter
into and form a part of it, as if they were
expressly referred to or incorporated in its
terms.”). Here, the CPA mandates that a
concession contract contain a provision for
reconsideration of fees at least every five
years, see 16 U.S.C. § 20b(d), and, as we
found above, reconsideration may include ad-
justment. Thus, any ambiguity which might
be gleaned from the contractual language
must be resolved in favor of the validity of
§ 9(e) of the contract, which carries out the
statutory mandate requiring periodic recon- .
sideration of fees. If we were to construe
the contract to give effect to § 8(a) but not to
§ 9e), we would be ignoring a provision of
the contract that is necessary for the con-
tract’s validity under the CPA.

In addition, our interpretation of the econ-
tract, which provides for a fee of 4.25% under
§ %a) until the fee is reconsidered and ad-
justed under § Xe), allows us to give effect
to the contract as a whole rather than only to
a single provision. See Bruce v. Lumber-
mens Mut. Casualty Co.. 222 F.2d 642, 645
(4th Cir.1953) (the general principles of con-
tract interpretation “require that an inter-
pretation which gives a reasonable effect to
all the manifestations of intention in an
agreement is preferred 1o an interpretation
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which leaves a part of such manifestations
unreasonable or of no effect....”). We af-
firm the district court's finding that NPS had
the contractual authority to adjust FST's
fees in the instant case.!

IV. Notice

[8] On Jume 20, 1991, seven days after
the June 13, 1991 expiration of the first five-
year period under the concession contract,
NPS wrote to FST stating that “{t]his letter
is to advise you that the National Park Ser-
vice is considering a renegotiation of your
franchise fee.” The letter directed FST to 8
specific paragraph of NPS—48 as well 25 to
§ ¥e) of the contract between the parties.
FST argues that NPS's letter did not consti-
tute proper notice of reconsideration of fees
under § %e) of the contract, because the
Jetter was not a request for a change in the
amount and character of the fees.

The contract provides:

Within sixty (60) days after the end of each

S-year period of this contract or as other-

wise specified, at the instance of either

party hereto, the amount and eharacter of
the franchise fees provided for in this see-
tion may be reconsidered. Such request
shall be made in writing within 60 days
after the end of the applicable contract
year but cannot be made before the end of
such year.
The contractual provision specifies that no-
tice of reconsideration, not notice of a
change, must be given. Moreover, FST was
given ample opportunity to object w the
franchise fee derermination, both at the time
that it received the June 20 letter, and subse-

1. We find unpersuasive FST's additionai argu-
ment that § Ha! itself is ambiguous. because the
provision does not state when the probable value
of the © the § should be
assessed. Tt is clear from the language of the
contract that the value of the contract must be
determined a1 approximately the same time as
the fee reassessment takes place, i, within the
time period allowed by the contract for fee re.
consideration.

2. NPS contends that FST should be precluded
from challenging the method by which NPS cal-
culated the fees. because FST did not raise the
issue before the agency prior to resorting to the
counts.  First, we note thn xhere is no requare
ment of exh of ative 1
under the CPA. Sew Dardy v, Cisneros. — U.S.

quent to NPS's determination that 2 12% fee
would be appropriate. The district court
correctly found that the June 20 letter was
sufficient to put FST on notice of NPS's
intention to reconsider the franchise fee.
Since the notice came within the 60—day peri-
od, it was timely. The notice was therefore
unobjectionable.

V. Method of Calculating Fecs

[8) FST raises what it believes are three
errors in NPS's caleulation of the 12% fran-
chise fee in the instant case? We begin our
discussion of FST’s challenge by reviewing
the way in which NPS determined the fee
adjustment. Concessioners are required by
their concession contracts to submit to NPS
annual financial statements that have been
audited in accordance with generally accept-
ed accounting principles. The financial re-
ports submitted during the five most recent
complete years for which reports were filed
are then used by NPS as the basis for its fee
determination. NPS caleulates the conces-
sioner's annual gross receipts and adjusted
net income, and based on these numbers,
determines 8 minimum and maximum fran-
chise fee. The final franchise fee is 2 num-
ber between the minimim and maximum,
arrived st “based on (a] comparison of the
concessioner’s returns with similar outside
industry returns.” NPS then calculates the
concessioner's anticipated retwrns using the
new franchise fee to determine the effect of
the new franchise fee on the concessioner’s
remrns. Finally, NPS looks for other facts
that could have an impact on the fee. and
“{alny known future significant changes that

e, e, 113 S.Ct. 2339, 1548, 125 LEd.2d
lls (!993» twhere agency acuon is lma& there is
of exh of
remednes in a case brought under the APA, unless
expressly required by statute or agency ruler. In
any event, FST notified NPS in a letter of March
724, 1992 that it objected 10 the increase of the
franchise fee from $.23% w 12%.  FST also
appended 2 copy of the petition tha: it planned 1o
fite in the district court. dewiling the comested
igsues, 10 2 lener that it sent 0 NPS on April 14,
1993. NPS responded on June io. 1933 that it
had “carefully reviewed [FST's} objections 10 our
financial analysis.” We find that FST sufficiently
raised its objections to the fee determination
before NPS. -
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are unique to the concessioner's operating
sitvation should be included in the final fee
determination.”

f10] FST submitted the required finan-
cial reports to NPS in accordance with the
mandates of its contract and NPS-483% In
making its caleulations based on FST's finan-
cial data from 1986 through 1990, NPS made
two major adjustments to the information
before it. The first adjustment concerned
the “Spirit of Chsrleston,” a boat used by
FST to provide ferry service to the Monu-
ment.! NPS noted that the boat was also
used by FST for charter and dinner cruise
operations that were unrelated to its conces-
sion business (“outside operations™. There-
fore, NPS found it necessary to. prorate the
operating, administrative, and fixed expenses
of FST related to this boat in order to isolate
the financial results of FST’s concession op-
erations. FST itself made most of the pro-
ration adjustments for the Spirit of Charles-
ton's outside operations in its financial state-

" ments, and NPS used the prorated figures
submitted by FST for its preliminary analy-
sis,

NPS, however, made an additional finding
as to the Spirit of Charleston. Rsther than
buying the boat, the concession leased it
from a limited partnership, in which FST
itself was the general partner. NPS con-
cluded that “[t]he lease is not an arms length
transaction and has resulted in lower earn-
ings than would have occurred under an out.
right purchase of the boat.” It therefore
eliminzted from its cdleulations consideration
of the lease payments made by FST for the
boat, and substituted a capital expenditure of
$1 million in 1986 with a depreciation over 18
years, which was the estimated life of the

3. PST argues that because NPS.48 was devel
oped after FST entered ino a contract with NPS,
the guideline cannot be applied 10 the agreement
of the parties in the instant case. However, NPS
is not a law or regulation, but rather:is only a
guideline for use by NPS in making calculations.
We find no problem with the application of NPS~
48 1o the agreement at hand.

4. The story behind FST's acquisition of this par-
ticular boat sheds light on the basis of the dis-
pute in the instant case. In 1986, NPS decided
that public boat transporiation o the Monument
should be expanded. which would require addi.
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bost. NPS assumed that FST had undertak.
en a debs of $600,000 in order to finance the
purchase, with interest in the amount of $48.
000 for a !0-year loan at 10%.

NPS's second adjustment to FST's finan-
cial data was made pursuant to NPS's find.
ing that the amount of FST’s officers’ sala-
ries (85% of which was attributed to the
concession operation) had an adverse impact
on FST's profitability. As an example, NPS
pointed out that the president of FST was
earning & Yyearly salary of approximately
$200,000, rithough his daily activiry with the
concession operation was limited. In per-
forming caleulations, NPS thus chose to limit
officers’ salaries to 10% of FST's gross re-
ceipts, which was approximately the median
in the water transportation industry sccord-
ing to a report published by Robert Morris
Associates, 199¢ Annusl Statement Studies
(“Morris Studies™. NPS thus reduced offi-
cerg’ salaries in #ts caleulation from $304,419
to §162,742.

After making adjustments and performing
the requisite calculstions in order to ascer-
tain a minimum and maximum franchise fee,
and arriving at an estimated fee of 12%, NPS
caleulated the effect of a 12% franchise fee
on FST's adjusted returns. Finally, NPS
compared the FST data to the Dun & Brad-
street (“D & B™} Industry Norms for the
water transportation industry. NPS settled
on the 12% franchise fee, which it believed
would allow FST to reap profits in excess of
D & B's median returns for the industry.

FST argues that there were three flaws in
NPS's calenlation of the franchise fee. First,
FST argues that NPS's decision to ignore
the terms of FST's leasing arrangement for
the Spirit of Charleston was irrational and

donal docking facilities and a larger vessel, In
order 1o encourage FST 10 assume the added risk
of investment in these facilities, the parties con-
celled their existing contract {which was to run
only two more vears) and agreed on & new con-
tract (the one at issue in the instant case) with 2
fifteen-year term. FST subsequently acquired 8
new vessel and established & new docking facili-
1. According to the district court’s findings. the
new vessel, the Spirit of Charleston. cost FST
spproximately §1.4 million, The new docking
faciliry was constructed at a cost to FST of $134.-
000,



342

FORT SUMTER TOURS, INC. v. BABBITT

1335

Cie as 66 F.3d 1324 (4th Cir, 1998)

unsupported by relevant data. FST also
contests NPS's adjustmént to the salaries of
its officers, claiming that NPS's use of the
Morris Studies to tailor the salaries is ration-
al only if those studies accurately represent
the industry of which FST iz a part. Finally,
. FST argues that NPS provided no basis
upon which to conclude that D & B's water
transportation industry statistics are reflec-
tive of an industry that can logically be com-
pared to FST's, because FST's situation dif-
fers from that of others in the water trans-
portation industry due to rigid controls im-
posed by NPS on FST's business. FST ad-
ditionally points out that even if the Morris
and D & B publications contain data on
industries comparable to FST's, the reports
themselves may be incomplete or inaccurate.

{11} When reviewing informal agency se-
tion under the APA. a court must “hold
unlawful and set sside agency action, find-
ings, and conciusions found to be ... arbi-
trary, capricidus. an abuse of discretion, or
otherwise not in accordance with law....” §
US.C. § 706 Although the arbitrary and
capricious standard provides only for limited
review, National Treasury Employees Un-
ion v Horner, 854 F.2d4 490, 498 (D.C.Cir.
1988),

{a] reviewing court must “consider whether

the decision was based on a consideration

of the relevant factors and whether there
has been a clear error of judgment....

Although this inquiry into the facts is to be

searching and careful, the ultimate stan-

dard of review is a narrow one. The court

is not empowered to substitute its judg-

ment for that of the agency.”
Bowmen Tvansp, Ine v Arkonsos-Best
Freight Sys., Inc, 419 U.S. 281, 285, 85 S.Ct.
438, 442, 42 L.Ed .20 447 (1974) (quoting Citi-
zens to Preserve Overtor Park, Inc. v. Volpe,
401 US. 402, 416, 91 S.Ct. 814, 84, 28
L.Ed2d 136 (3971)), Itis the court's task to
review the considerations on which the agen-
¢y relied, and to check that the ageney's
decision has “some bssis in the record.”
Horner, 854 F .28 at 498.

[12] First, we find no error in NPS's
decision regarding FST's leasing arrange-
8. FST also sought to obtain the relevant reports

before trial. through a FOIA request. FST was
not provided with the information b

ments for the Spirit of Charleston. We re-
quire the Secretary to articulate 3 rational
connection between the evidence and his ex-
ercise of discretion. See Virginia Agric.
Growers Ass'n, Ine. v. Donovan, 774 F.24 89,
93 (4th Cir.1985). The sdministrative record
clearly lays out the factors upon which NPS
relied in adjusting FST's financial data con-
cerning the Spirit of Charleston. NPS stat-
ed that it made its caleulations based on 2
sale rather than a lease arrangement because
it believed that the nature of the leasing
transaction had lowered FST's earnings. and
offered the exact figures used to calculate
what the cost of the boat would have been if
the boat had been purchased outright.
NPS's determination is clearly supported by
the facts in the record, and was not arbitrary
or capricious.

[13] FST's two remsining challenges to
NPS's fee calculstion—that NPS erved in
adjusting FST’s officers’ salaries and in com-
paring FST's financial data to the D & B
Industry Norms--we consider together.
FST first claims that it was denied an oppor-
tunity to show that both the officers’ salaries
and the industry standards used by NPS for
comparison were inaccurate, becsuse it was

‘not provided with copies of the Morris Stud-

jes and D & B Norms. The studies them-
selves were not included. in the administra-
tive record, and the district court granted
NPS's motion for a protective order, al-
though FST had hoped to.obtain the financial
reports through discovery and to depose cer-
tain NPS employees who were involved in
the fee determination® FST claims that the
district court’s grant of the protective order
constituted an abuse of diseretion.

{14] Judicial review of administrative ac.
tion is generally confined to the administra-
tive record. See Fayetteville Area Chamber
of Commerce v. Volpe, 515 F.2d 1021, 1024
(4th Cir.} {in reviewing agency action under
the APA, “the focal point for judicial review
should be the administrative record already
in existence, not some new record made ini-
tiaily in the reviewing court.” {quoting Camp
v. Pitts, 411 US. 138, 142, 93 S.Ct. 1241,
1244, 36 L.Ed.2d 106 (1973) (per curiam))),

"“[t}hese documents are copyrighted public infor-

mation that can be obtained directy from sither
frarhliching ization itself.”

{p 5} org:
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cert. denied, 423 U.S. 912, 96 S.Ct. 218, 46
L.Ed.2d 140 (1975); Lewis 998 F.23 at 882
(“Judicial review under these standards is
generally based on the administrative record
that was before the agency at the time of its
decision ...." (citing Bar MK Ranuches v.
Yuetter, 994 F.2d 785, 738 (10th Cir.1993)).
However, although review is based on a lim-
ited record, “there may be circumstances to
justify expanding the record or permitting
discovery.” Public Power Council v. John-
son, 674 F.2d 781, 793 (Sth Cir.1982). We
find that the district court did not abuse its -
diseretion in finding that such circumstances
did not exist in the instant ease,

While it is the duty of an agency “to
establish the statistical validity of the evi-
dence before it prior to reaching conclusions
based on that evidence.” St James Hosp. v.
Heckler, 760 F.2d 1460, 1467 n. 5 (7th Cir.),
cért. denied, 474 U.S. 902, 106 S5.Ct. 229, 88
L.Ed2d 228 (1985), it is FSTs burden to
show that NPS's action was arbitrary and
capricious, see San Luis Obispo Mothers for
Peace v. United States Nuclear
Comm'n, 189 F.2d 26, 37 (D.C.Cir) (party
claiming that an agency’s action was arbi-
trary and capricious bears the burden of
proof), cert. denied, 479 US. 923, 107 SCt.
330, 93 L.Ed.2d 302 (1886). NPS contends,
and FST does not dispute, that both the
Morris Studies and the D & B Norms are
copyrighted publications that are available
from the organizations which issue them. In
addition, NPS-48, included in the administra-
tive record, contains a “Bibliography of In-
dustry Statistics Available for Use in the
National Park Servies Franchise Fee Deter-
mination,” which lists the names of both pub-
lications challenged by FST, and the names
of the organizations which publish them.
FST cannot claim that it was unaware of
which reports were relevant to the franchise
fee determination in the instant case, since
FST listed the exact reports in which it was
interested in the revised FOIA request that
it submitted to NPS on May 12, 1892, It was'
FST's burden to procure the Morris Studies
and the D & B Norms and to attempt to

6. We note, a5 well, that it is unlikely that, had
FST obtained the reports from the relevant orga-
nizations. NPS would have objected 1o the inclu-
sion of the reports in the record before the court,
since siztistics from some older versions of the D
& B Norms had already been included in the

RTER, 38d SERIES

supplement the administrative record, or w
show why it could not obtain the reports, It
was not an abuse of discretion for the district
court to deny discovery which was intended
to shift the burden of producing the reports
onto NPSS '

[15,16] Next, FST mounts a challenge to
the Morris Studies and the D & B publica.
tions themselves, claiming both that the re-
ports provide data on comnpanies that are not -
comparable to FST, and that the data con-
tained in the reports are not accurate. An
agency's use of 2 study that is designed for s
purpcse other than that for which it is used
by the sgency, and “which is limited and

- eriticized by its authors on points essential to

the use sought to be made of it,” may be
considered arbitrary and capricious action.
See Humana of Aurora, Ine. v. Heckler. 753
F.2d 1579, 1583 (10th Cir.), cert. denied, 474
U.S. 83, 106 S.Ct. 180, 88 L.Ed2d 148
(1985). FST has not, however, pointed to
any evidence in the record tending to prove
that NPS'’s reliance on the studies in ques-
tion constituted arbitrary and capricious ac-
tion. In ruling in favor of NPS on FS8T’s
challenge to NPS's calculations, the district
court stated that
adjustments and the use of industry aver-
ages are 3 rational method for the govern-
ment to measure profits and avoid the
" injustice of eccording lower franchise fees
to concessioners with accounting methods
which disguise profits.... [Tlhis court
... finds that the procedures employed by
the government analysts were rational and
neither arbitrary nor capricious. It is not
irrational for the NPS to utilize industry
expense and profit averages as the basis to
assess an individual concessioner’s reason-
able opportunity to make a profit.
We agree with the district court that the use
of such studies by NPS in determining fran-
chise fees is entirely appropriate. In addi-
tion, NPS-48 reflects that NPS employees
are directed to use industry norms carefully
when malking franchise fee determinations.
While FST makes bald sssertions as to the

administrative record s part of NPS-48 In
fact, a stipulation filed with the district court on
October 20, 1993 reflects that FST had supple-
mented the administrative record before the
court on at least one occasion, with NPS's con
sent.
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- inaceuracy of the reports, it has shown nei-
ther that the industries studied in the re-
ports were not comparable to FST’s, nor that
the reports themselves are inaccurate. We

- therefore affirm the district cowrt's finding
that NPS's use of the two publications did
not constitute arbitrary or capricious action.

It was FST's burden to provide the court
with evidence that NPS's actions were arbi-
trary or capricious. FST has produced no
such evidence. We therefore affirm both the
distriet court’s finding that NPS's decision to
raise FST's franchise fee to 12% was neither
arbitrary nor capricious, and the district
court’s grant of & protective order to NPS.

V1 Comciusion

We find that NPS had both the statutory
and the contractual authority to raise FSTs
" franchise fee in the instant case. Further,
the notice provided to FST and the fee deter-
mination ‘itself were unobjectionable. The
decision of the district court is therefore

AFFIRMED.

George BARGHOUT, Plaintiff-Appeliee,
v.

BUREAU OF KOSHER MEAT AND
FOOD CONTROL; Mayor and City
Counci! of Baltimore; Mayer Kurefeid,
Rabbi, Defendants-Appellants,

and

Joseph Nelkin, Chairman; Joseph Robi-
: son, Individually and in official capacity
as Ma,voxf of Laurel, Defendants.

The National Jewish Commission on Law
and Public Policy, Amicus Curiae.
Ne. 94-1918."

United States Court of Appeals,
Fourth Circuit.

Argued Dec. 8, 1984
Decided Oct. 2, 1995,

Ovmer of food business brought action
seeking declaration that municipal ordinance

making it misdemeanor to commit fraud in
sale of food labeled kosher violated establish-
ment clause. The United States Distriet
Court for the District of Maryland, Benson
Everett Legg, J., 833 F.Supp. 540, granted
summary judgment to business cwner, de-
clared statute unconstitutional, and enjoined
its enforcement. Buresu of Kosher Meat
and Food Control appealed. The Court of
Appeals, Lay, Senior. Circuit Judge, sitting
by designation, held that kosher food con-
sumer fraud municipal ordinance, which re-
quired appointment of three Rabbis and
three laymen chosen from list submitted by
Orthodox Jewish associations in order 10 es-
tablish and enforce kosher food standards,
was unconstitutional under esteblishment
clause.

Affirmed.

Luttig, Circuit Judge, filed opinion con-
curring in judgment in which Wilkins, Circuit
Judge, concurred.

Wilkins, Circuit Judge, filed concwrring
opinion.

1. Constitutional Law ¢=84.5(1)
Food 1.6

Kosher food consumer fraud municipal
ordinance, which required appointment of
three Rabbis and three laymen chosen from
list submitted by Orthodox Jewish associa-
tions in order to establish and enforce kosher
food standards, was unconstitutional under
establishment clause; ordinance fostered ex-
cessive entanglement of religious and secular
authority by vesting significant investigative,
interpretive, and enforcement power in group

of individuals based on their membership in

specific religious sect. U.S.CA. Const
Amends. 1, 14; Baltimore, Md.. City Code
art. 19, §§ 49, 52.

2, Constitutional Law ¢=84.5(1)

Food ¢=1.6

Kosher food consumer fraud municipal
ordinance which was unconstitutional under
establishment clause as requiring excessive

O
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