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ENGAGING THE ELECTORATE: STRATEGIES
FOR EXPANDING ACCESS TO DEMOCRACY

THURSDAY, JULY 23, 2009

HOUSE OF REPRESENTATIVES,
COMMITTEE ON HOUSE ADMINISTRATION,
Washington, DC.

The committee met, pursuant to call, at 11:05 a.m., in room
1310, Longworth House Office Building, Hon. Robert A. Brady
(chairman of the committee) presiding.

Present: Representatives Brady, Capuano, Davis of California,
Davis of Alabama, Lungren, and McCarthy.

Staff Present: Jamie Fleet, Staff Director; Tom Hicks, Senior
Election Counsel; Janelle Hu, Election Counsel; Jennifer Daehn,
Election Counsel; Matt Pinkus, Professional Staff/Parliamentarian,;
Kyle Anderson, Press Director; Kristin McCowan, Chief Legislative
Clerk; Joe Wallace, Legislative Clerk; Daniel Favarulo, Legislative
Assistant, Election; Victor Arnold-Bik, Minority Staff Director;
Peter Schalestock, Minority Counsel; Karin Moore, Minority Legis-
lative Counsel; and Salley Collins, Minority Press Secretary.

The CHAIRMAN. Good morning, everyone. And I would like to call
the hearing of the Committee on House Administration to order. In
all our rushing around, our staff forgot to give me a gavel, so I will
improvise and use a water bottle.

Wait a minute. We found the gavel. Now, if I don’t mix them up
and drink the gavel and bang the water, I will be okay.

I call our meeting to order.

I would like to welcome members of the committee, witnesses,
and guests.

And before I begin, I would like to take a minute to acknowledge
a member of our staff who will be leaving us soon, Kristin
McCowan, who has worked at the committee for about 3 years and
is constantly on my back, right back here, with the voice that keeps
me right. We will miss that tremendously. As the chief clerk, she
has kept affairs of the committee organized and focused.

And in the fall, she begins coursework at the University of
Southern California. Kristin has served this committee and the
Congress with distinction, and I will miss her for sure. So please
join me in a round of applause and wishing her well.

Also in the audience is her mom and dad, Mr. and Mrs.
McCowan. I would like for you to stand up, and let you know how
proud we are of your daughter. And we are going to miss her tre-
mendously.

She promises me she will come back on my back, on my shoulder
here, from time to time and whisper in my ear a few times. And
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I do appreciate that. We got very close, as you can see by this wall,
over the last couple of years.

Today’s hearing will focus on innovative voter outreach strate-
gies, how these strategies can help ensure our right to vote. In the
2008 election, new voters were engaged like never before. In part,
this engagement was due to groundbreaking technology that al-
lowed more and more diverse voters to become active participants
in the political process.

Grassroots organizations, political parties, and election officials
used the Internet to educate voters about registration rules and
deadlines. Social networking sites like Facebook launched registra-
tion drives that signed up tens of thousands of new voters. Search
engines like Google provided voters with polling place locations.
And various political blogs provided new forums for voters to ex-
press their opinions and enthusiasm for a particular candidate or
issues. These tools were not even available 4 years ago.

This technology was used to engage voters straight through Elec-
tion Day. Over the course of the day, text messaging was used to
inform voters of their polling places and to encourage them to vote.
And as polling stations closed, e-mail networks quickly spread
newli1 about the results to people around the United States and the
world.

As electrifying as the 2008 election was, it is important to note
that the election was not without problems. We must ensure that
voters can get to the polls, get on the rolls, and cast their votes
without unnecessary impediments.

Last Congress, we heard testimony about important information
voter hotlines were collecting. Throughout the election year, the
MYVOTEL1L and the GO-CNN-08 hotlines worked with media out-
lets such as NBC, CNN, and the Tom Joyner Morning Show and
collected nearly 300,000 phone calls from voters across the country
who encountered voting problems.

Now, a coalition of civil rights organizations—the Advancement
Project, the NAACP National Voter Fund, and Voter Action—has
analyzed the data and are releasing today a report of their findings
and recommendations.

We also welcome the Hip Hop Caucus and Smart Girl Politics,
who will share with us their thoughts on outreach to new voters
and ways to keep these voters engaged.

Hearing from voters about the problems they face and discussing
solutions to those problems is important to me and the members
of this committee, and we look forward to all your testimony.

I would now like to proceed with opening statements of the rank-
ing member, Mr. Lungren from California, who will have an open-
ing statement.

[The statement of the Chairman follows:]



3

Opening Statement — Chairman Brady

Hearing on
“Engaging the Electorate—Strategies for Expanding Access to Democracy”

Thursday, July 23, 2009
11am

The hearing will come to order. Welcome Members of the Committee, witnesses
and guests. Today’s hearing will focus on innovative voter outreach strategies and

how these strategies can help to ensure our right to vote.

In the 2008 election new voters were engaged like never before. In part, this
engagement was due to ground-breaking technology that allowed more and more
diverse voters to become active participants in the political process. Grassroots
organizations, political parties and election officials used the Internet to educate
voters about registration rules and deadlines. Social networking sites like
Facebook launched registration drives that signed up tens of thousands of new
voters. Search engines like Google provided voters with polling place locations.
And various Political blogs provided new forums for voters to express their
opinions and enthusiasm for a particular candidate or issues. These tools were not

even available four years ago.
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This technology was used to engage voters straight through Election Day. Over
the course of the day, text-messaging was used to inform voters of their polling
places and to encourage them to vote. And as polling stations closed, email
networks quickly spread news about the results to people around the United States

and the world.

As electrifying as the 2008 election was, it is important to note that that the
election was not without problems. We must ensure that voters can get on the
rolls, can get to the polls and cast their vote without unnecessary impediments.
Last Congress, we heard testimony about the important information voter hotlines
were collecting. Throughout the election year, the MYVOTEI! and the GO-CNN-
08 hotlines worked with media outlets such as NBC, CNN and the Tom Joyner
Morning Show and collected nearly 300,000 phone calls from voters across the
country who encountered voting problems. Now a coalition of civil rights
organizations—the Advancement Project, the NAACP National Voter Fund and
Voter Action—has analyzed the data and are releasing today a report of their

findings and recommendations.
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We also welcome the Hip Hop Caucus and Smart Girl Politics, who will share with
us their thoughts on outreach to new voters and ways to keep these new voters

engaged.

Hearing from the voters about the problems they faced and discussing solutions to

those problems is important to me and the Members of this Committee and I look

forward to all of your testimony.

We will now proceed to Members’ Opening Statements. I would like to now

recognize Ranking Member Lungren for his opening statement.

[Recognize other Members for their statements]
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I want to welcome our panel of witnesses today.
Tom Joyner
Mr. Joyner is the host of the popular nationally syndicated morning radio show,
The Tom Joyner Morning Show. His program features a well known celebrities,
newsmakers, and national leaders. Mr. Joyner is also a strong advocate for civil
rights and has led voter registration and get-out-the-vote activities. I want to
welcome Mr. Joyner back to the Committee and I look forward to your thoughts on

the hotline and how your listeners experienced the 2008 election.

Reverend Lennox Yearwood

Reverend Yearwood currently serves as President of the Hip Hop Caucus, which is
a national organization that organizes young people in urban communities to be
active in elections, policymaking, and service projects. Prior to his work with the
Hip Hop Caucus the Reverend was co-creator of the “Vote or Die” campaign as
well as Executive Director of Hip Hop Voices, a program of Voices for Working
Families at AFL-CIO. Thank you Reverend Yearwood for coming today and we

look forward to your testimony.



Elizabeth Westfall

Ms. Westfall is the Director of the Voter Protection Program at Advancement
Project, a national civil rights organization, where she manages the litigation and
advocacy activities of the program’s staff attorneys. Ms. Westfall will be
discussing the report analyzing the voter hotline data and I look forward to her

recommendations.,

Cameron Quinn

Ms. Quinn is the former Secretary of Virginia’s Board of Elections where she
oversaw statewide election administration and voter registration policies. Ms
Quinn has also served as Special Counsel on voting matters for the Civil Rights
Division at the Department of Justice, an advisor to the 2005 Federal Commission
on Election Reform, and election advisor for IFES, formerly known as the

International Foundation for Election Systems. Welcome, Ms. Quinn.



Ms. Rebecca Wales

Ms. Wales currently serves as the Director of Communications for the conservative
women's organization, Smart Girl Politics. Prior to her work with Smart Girl
Politics Ms. Wales served as Deputy National Youth Director for McCain-Palin
2008 where she was responsible for the national grassroots field strategy for the

youth demographic. Thank you for joining us today.

Without objection, your written statements will be made part of the record in their

entirety. We ask you to summarize your testimony in five minutes or less.
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Mr. LUNGREN. Thank you very much, Mr. Chairman.

I join in the accolades that you have given our chief clerk here,
and I wish her well in California. My only regret is that she de-
cided to go to USC. She could have stopped halfway across the
country at Notre Dame, but she told me it was too cold.

I would like to thank you, Mr. Chairman, for graciously allowing
the inclusion of two witnesses for the minority’s point of view on
this panel.

And before we hear the testimony of our witnesses today, I would
like to address a fundamental aspect of the concern of engaging the
electorate. It seems to me that an engaged electorate must nec-
essarily originate from a set of compelling candidates and policy of-
ferings, not Federal mandates.

Certainly, legislative relief may enable an electorate to more eas-
ily access the voting process. However, it should not be the respon-
sibility of, nor do I believe it can be accomplished by, legislation to
enthuse the electorate.

It seems that our recent history demonstrates that the motiva-
tion behind a mobilized electorate is not the ground rules set by
this or any legislative body, but rather the discussion and clash of
ideas, the quality of the candidates, the impacts of their potential
leadership that drives the less active voter to the polling station.
I don’t think that a single member of this committee would contend
that the strong increases in turnout among minority and youth vot-
ing groups originated from any legislative action.

In fact, this committee and its Elections Subcommittee have
dedicated several hearings to investigating challenges to voter
turnout and the effective submission of ballots, particularly, I
would mention, with respect to the military. If there is a compel-
ling need to act on the Federal level, it is to ensure that those men
and women in uniform around the world today who are serving
this Nation not only have a chance to register, not only have a
chance to vote, but to have those votes counted.

We heard testimony in previous hearings that a small percentage
of those who actually cast their votes had those votes counted this
last time around. That is the ultimate tragedy, it seems to me. And
I hope that the Senate will act on legislation similar to that which
this committee passed.

Despite the challenges, as I mentioned, that we witnessed, an in-
crease in participation by nearly 5 million voters is what we saw.
The Census Bureau concluded that the voting population included
about 2 million more black voters, 2 million more Hispanic voters,
and about 600,000 more Asian voters.

That discrepancy between the challenges that we identified in
the process and the marked increase in traditionally underper-
forming voting groups cannot be explained by the sudden effective-
ness of prior legislation. There must have been greater motivating
factors. And I contend that those were the candidates and the
issues.

Testimony received by this committee and Subcommittee on Elec-
tions in past hearings explained that the vast majority of calls to
various hotlines are from voters seeking information regarding the
location of polling stations or registration status. This does speak
to the fact that the electorate is motivated by the substance of elec-
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tions as opposed to the process itself. It also demonstrates that
voter education, not additional legislation, in my judgment, will be
most successful in assisting voter access in the voting process.

In election proceedings, the government’s responsibility is to en-
sure that the process is administered transparently and impar-
tially. Voting citizens, who by virtue of their active decision to vote
demonstrate that they are personally engaged, need a system in
which they can trust the legitimacy of its outcomes. To that end,
we must work toward better educating the electorate and providing
States with the flexibility to implement necessary safeguards that
help increase voter confidence in the electoral system.

Further recognizing the seminal importance of maintaining the
integrity of our elections procedures and outcomes, I hope that we
wouldn’t impose mandates intended to open up the process at the
cost of compromising protections against fraud and manipulation.
We need to encourage everyone who is eligible to vote to vote, but
we also need to protect those votes by ensuring that those who are
not eligible to vote don’t cast ballots and have them counted.

So, Mr. Chairman, I thank you for this hearing. I look forward
to the testimony of our panel of witnesses, and thank all of them
for their contribution to our ongoing discussion.

The CHAIRMAN. I thank you.

Mr. Capuano.

Mr. CAPUANO. Just here to listen.

The CHAIRMAN. Just here to listen. Well, that certainly is not
true. I am sure we will hear from you.

I want to thank our panel of witnesses today and introduce them.

Tom Joyner—Mr. Joyner is the host of a popular, nationally syn-
dicated morning radio show, the “Tom Joyner Morning Show.” His
program features well-known celebrities, newsmakers, and national
leaders. Mr. Joyner is also a strong advocate of civil rights and has
led voter registration and get-out-the-vote activities.

I want to welcome Mr. Joyner back to the committee, and I look
forward to your thoughts on the hotline and how your listeners ex-
perienced the 2008 election. I also, again, would personally like to
thank you for spending time and taking time out of your busy
schedule. I have followed you a little bit. You cover more States in
1 day than I have covered in my lifetime, a lot of us cover in our
lifetime. And I do appreciate you taking the time out of your busy
schedule to come back and testify in front of us.

Reverend Lennox Yearwood—Reverend Yearwood currently
serves as president of the Hip Hop Caucus, which is a national or-
ganization that organizes young people in urban communities to be
active in elections, policymaking, and service projects.

Prior to his work with the Hip Hop Caucus, the Reverend was
co-creator of the “Vote or Die”—I have one of your T-shirts, by the
way—“Vote or Die” campaign, as well as the executive director of
Hip Hop Voices, a program of voices for working families at the
AFL-CIO.

Thank you, Reverend Yearwood, for coming today, and we look
forward to your testimony.

Elizabeth Westfall—Ms. Westfall is director of the Voter Project
Program at the Advancement Project, a national civil rights organi-
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zation, where she manages the litigation and advocacy activities of
the program’s staff attorneys.

Ms. Westfall will be discussing their report analyzing the voter
hotline data, and I look forward to your recommendations.

Cameron Quinn—Ms. Quinn is the former secretary of Virginia’s
Board of Elections, where she oversaw statewide election adminis-
tration and voter registration policies. Ms. Quinn has also served
as special counsel on voting matters for the Civil Rights Division
at the Department of Justice, an advisor to the 2005 Federal Com-
mission on Election Reform, and election advisor for IFES, formerly
known as the International Foundation for Election Systems.

I would like to welcome you, Ms. Quinn.

And Ms. Rebecca Wales—Ms. Wales currently serves as director
of communications for the conservative women’s organization
Smart Girl Politics. Prior to her work with Smart Girl Politics, Ms.
Wales served as deputy national youth director for McCain-Palin
2008, where she was responsible for the national grassroots field
strategy for the youth demographics.

Thank you again for joining us.

And I understand that we do have an audio that we would like
to listen to before we ask Mr. Joyner to testify.

[Begin audiotape.]

CALLER. —polling place in St. Louis, Missouri, in north county,
voters who have been waiting since 10:00 this morning have not
been able to vote. There is inadequate equipment. It is very, very
poorly organized. And, as a result of that, many voters have left.

CALLER. My issue of complaint is in Philadelphia, Pennsylvania,
Ward 59, Division 4. Only one of two machines working this morn-
ing at 7:00 a.m. when the polls opened, although there were al-
ready more than 200 people standing in line.

CALLER. My name is Robert. I am calling from Pensacola, Flor-
ida. I have been in the Army for several years, and I now live in
Pensacola. And in order to vote here, I have to have a Florida ID.
So I went to get a Florida ID, and all of a sudden on the 1st of
October they have changed the rules. I have to have a birth certifi-
cate, which means I have to go back to my State and get a birth
certificate, come back to Florida to get an ID, just to vote. And
there won’t be enough time to do that between now and when the
votes actually take place.

CALLER. I am a student at the University of Miami, and I just
finished voting in voting precinct 561. People were turned away.
People were leaving lines. There were three lines attempting to
funnel through the door. They were unable to locate my name, even
though I presented my voter registration card and my ID. It is the
biggest disaster that I have ever seen.

CALLER. I had trouble at the voting booth this morning. I put the
access card in. It beeped. It did not advance. And I pushed it in
a little further again, and then it said I voted, and I did not. I
never saw the screen advance. And I approached the woman, the
voting person there, and they said, “Well, sorry, you already voted.”
Well, I don’t know who I voted for, so that was my problem.

CALLER. I am calling from Chesapeake, Virginia, in the Crest-
wood area. We are having problems at that location, Crestwood
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Middle School. We have thousands of people in line. They only
have six voting machines, and they are all down.

CALLER. I am in Douglasville, Pennsylvania. The problem I am
having at the polling station was we were voting, and I don’t know
if there was something wrong with the polling machine, but the
polling machine was voting double or triple for whatever candidate
you chose.

CALLER. On Saturday, my husband and I tried to vote in Orange
County, Florida, and were told that we were purged from the sys-
tem. When I renewed our driver’s licenses at the Division of Motor
Vehicles, we were asked if we also wanted to change our voter reg-
istration address. We agreed to do that. However, we were told by
the Supervisor of Elections at the polls that 90 percent of the
changes made at the DMV are never passed on to the Supervisor
of Elections.

[End audiotape.]

The CHAIRMAN. Thank you.

Without objection, your written statements will be made part of
the record in its entirety. And we ask that you summarize your tes-
timony in 5 minutes.

Mr. Joyner, you are the lead-off hitter.

STATEMENTS OF THOMAS JOYNER, HOST, “TOM JOYNER
MORNING SHOW”; REV. LENNOX YEARWOOD, PRESIDENT
AND CEO, HIP HOP CAUCUS; ELIZABETH WESTFALL, SENIOR
ATTORNEY, ADVANCEMENT PROJECT; CAMERON P. QUINN,
FORMER SECRETARY, VIRGINIA BOARD OF ELECTIONS; RE-
BECCA WALES, DIRECTOR OF COMMUNICATIONS, SMART
GIRL POLITICS

STATEMENT OF THOMAS JOYNER

Mr. JOYNER. Thank you. Good morning, Chairman Brady, mem-
bers of the committee. Thank you for inviting me to testify before
the panel today. I am Tom Joyner, host of the nationally syn-
dicated “Tom Joyner Morning Show.”

The CHAIRMAN. Excuse me, sir. Push that button. I know you are
not afraid of a live mic.

Mr. JOYNER. Oh.

I am Tom Joyner, host of the nationally syndicated “Tom Joyner
Morning Show.” Our show is aired in 115 markets, reaching nearly
8 million African Americans. That works out to be about one in
four of every African American in this country. We have a very
simple philosophy on the show: It is a party with a purpose. We
play good music, we laugh a lot, and we take on a lot of serious
issues.

Since I testified before this committee some 18 months ago, a lot
has happened. We made history, electing the Nation’s first African
American President. Like so many Americans, I cried on election
night in Chicago. But I am here today to make sure we do an even
better job at all of our elections, especially in 2012.

First, let me tell you how the 1-866—-MYVOTE1 hotline made a
difference last year. We received more than 300,000 calls, we
helped more than 150,000 listeners to find their poll locations, and
we registered more than 100,000 new voters. We were able to make



13

this happen thanks to my partners in the hotline, the International
Brotherhood of Teamsters and the NAACP National Voter Fund.

In addition to helping people, we also captured important infor-
mation that was used to determine whether some of our listeners
could vote. In Pennsylvania, the MYVOTE1 hotline data provided
the foundation for the NAACP’s legal action that led to a Pennsyl-
vania court requiring poll locations to have enough emergency bal-
lots on hand if machines failed. In Virginia, callers warned of a
traffic accident that blocked access to a poll location and gave alter-
native routes. In Florida, callers warned of bogus e-mails attempt-
ing to suppress African American votes. In Missouri, callers
warned voters of last-minute changes in poll locations.

There are other examples, but we don’t have time today to re-
view all of them. The success of the MYVOTE1 hotline tells me
that it is a unique and critical tool in assessing what succeeds and
what fails on Election Day.

I want to make sure your committee addresses these problems
now and removes all barriers to make sure all Americans can exer-
cise their vote. As a Nation, we have to do a better job. My lis-
teners demand it, and so do all Americans.

There are four key areas that I want you all to fix to avoid some
of the confusion, frustration, and drama we faced during last year’s
presidential primaries and during the general election.

My first point is that we need to eliminate all voter ID require-
ments. We received hundreds of phone calls on the hotline during
the primaries from Georgia about voters standing in long lines be-
cause of the ID requirements. In the Atlanta area, for example,
callers complained about waiting in one line for their IDs to be
checked, then waiting in a long line to vote. These listeners said
that they waited for hours in some locations because there weren’t
enough machines.

What I am worried about is that several State legislatures
around the country, including my home State of Texas, have been
trying to push through requirements forcing registered voters to
have government-issued IDs to vote. This makes it hard on poten-
tially millions of Americans who are citizens who may be unem-
ployed, who don’t have a driver’s license or any form of government
identification.

Second, we need to provide better training for all precinct work-
ers. What we learned from our calls on the hotline is that, quite
often, precinct workers didn’t know how to resolve problems when
they occurred. Based on our hotline, we had dozens of issues in-
volving broken machines, the lack of ballots, or simply not enough
workers on hand. We should make every effort to make sure that
these workers are properly trained, fully aware of all the issues,
and even consider reaching out to younger adults to help with the
elections, which I can help you do.

My third point is that we need to make more voting machines
available. Another huge problem was the lack of machines in areas
where there were huge concentrations of black listeners. We have
thousands of calls from listeners who say that they waited hours
in line only to find out that there were not enough machines avail-
able to handle the large crowds.
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I am just a DdJ, but it seems to me that, given the historic nature
of this election, an African American candidate, why wouldn’t you
make more voting machines available? It seems to me you make
sure that you have as many machines possible to guarantee we ex-
ercise our right to vote.

And my final point today is that we need to create a national
standard for voting machines. What made the problem worse is
that many voting precincts have different types of voting machines.
You can have paper ballots in one location and electronic machines
in another and the old-fashioned lever machines someplace else.

Why can’t we have one type of machine everywhere? Again, I am
just a DdJ, but if we had the same type of voting machines every-
where, wouldn’t that make it easier for us to tabulate the votes on
election night?

I am glad to hear about the legislation that is currently working
its way through Congress. It is the “Voter Confidence and In-
creased Accessibility Act.” The bill would establish a national
standard for voting, requiring all voting precincts to use paper bal-
lots, and require random audits of any electronic election systems.

Why paper ballots during this electronic age? Well, what we have
learned is that electronic voting machines are unreliable and un-
stable. We truly need a paper trail and a way to easily audit the
elections. We know every vote must count.

Mr. Chairman, I love this country, and I know we can do better
when it comes to our voting process. That is why I am here and
why I am going to continue to fight to ensure that my listeners and
certainly every American can vote freely and without barriers. That
is what this country is all about. We have to do everything to pro-
tect this very basic right as Americans, the right to vote.

Thank you very much. This is Tom Joyner. Thank you again.

[The statement of Mr. Joyner follows:]
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REMARKS

TOM JOYNER

COMMITTEE ON HOUSE ADMINISTRATION
“ENGAGING the ELECTORATE —

STRATEGIES for EXPANDING ACCESS TO DEMOCRACY”
11:00 AM, THURSDAY, JULY 23, 2009

GOOD MORNING, CHAIRMAN BRADY AND MEMBERS OF THE COMMITTEE. THANKS FOR
INVITING ME TO TESTIFY BEFORE YOUR PANEL TODAY. { AM TOM JOYNER, HOST OF THE
NATIONALLY SYNDICATED TOM JOYNER MORNING SHOW. OUR SHOW IS AIRED ON 115
MARKETS, REACHING NEARLY EIGHT MILLION AFRICAN AMERICANS. THAT WORKS CUT TO BE
ABOUT ONE IN FOUR OF EVERY AFRICAN AMERICANS IN THIS COUNTRY.

WE HAVE A VERY SIMPLE PHILOSOPHY WITH OUR SHOW: IT'S A ‘PARTY WITH A PURPOSE’. WE
PLAY GOOD MUSIC, LAUGH A LOT AND WE TAKE ON LOTS OF SERIOUS ISSUES.

SINCE | TESTIFIED BEFORE THIS COMMITTEE -- SOME 18 MONTHS AGO — A LOT HAS
HAPPENED. WE MADE HISTORY - ELECTING THE NATION'S FIRST AFRICAN AMERICAN
PRESIDENT. LIKE SO MANY AMERICANS, | CRIED ON ELECTION NIGHT IN CHICAGO. BUT'M
HERE TODAY TO MAKE SURE WE DO AN EVEN BETTER JOB AT ALL OF OUR ELECTIONS,
ESPECIALLY IN 2012.

FIRST, LET ME TELL YOU HOW THE 1 866 MYVOTE1 HOTLINE MADE A DIFFERENCE LAST YEAR.
WE RECEIVED MORE THAN 300,000 CALLS. WE HELPED MORE THAN 150,000 LISTENERS FIND
THEIR POLL LOCATIONS, AND WE REGISTERED MORE THAN 100,000 NEW VOTERS! WE WERE
ABLE TO MAKE THIS HAPPEN THANKS TO MY PARTNERS IN THE HOTUINE: THE INTERNATIONAL
BROTHERHOOD OF TEAMSTERS AND THE NAACP NATIONAL VOTER FUND.

IN ADDITION TO HELPING PEOPLE, WE ALSO CAPTURED IMPORTANT INFORMATION THAT WAS
USED TO DETERMINE WHETHER SOME OF OUR LISTENERS COULD VOTE.
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* [N PENNSYLVANIA, THE MYVOTEL HOTLINE DATA PROVIDED THE FOUNDATION FOR THE
NAACP'S LEGAL ACTION THAT LED TO A PENNSYLVANIA COURT'S REQUIRING POLL
LOCATIONS TO HAVE ENOUGH EMERGENCY BALLOTS ON HAND iF MACHINES FAILED.

« INVIRGINIA, CALLERS WARNED OF A TRAFFIC ACCIDENT THAT BLOCKED ACCESSTO A
POLL LOCATION AND GAVE ALTERNATE ROUTES.

e INFLORIDA, CALLERS WARNED OF BOGUS EMAILS ATTEMPTING TO SUPPRESS AFRICAN
AMERICAN VOTES.

s N MISSOURI, CALLERS WARNED VOTERS OF LAST MINUTE CHANGES IN POLL
LOCATIONS.

THERE ARE OTHER EXAMPLES, BUT WE DON'T HAVE TIME TODAY TO REVIEW ALL OF THEM.
THE SUCCESS OF THE MYVOTE1 HOTLINE TELLS ME THAT IT IS A UNIQUE AND CRITICAL TOOL IN
ASSESSING WHAT SUCCEEDS AND WHAT FAILS ON ELECTION DAY.

| WANT TO MAKE SURE YOUR COMMITTEE ADDRESSES THESE PROBLEMS NOW AND REMOVES
ALL BARRIERS TO MAKING SURE ALL AMERICANS CAN EXERCISE THEIR VOTE. AS A NATION, WE
HAVE GOT TO DO A BETTER JOB. MY LISTENERS DEMAND IT, AND SO DO ALL AMERICANS.

THERE ARE FOUR KEY AREAS | WANT YOU ALL TO FIX TO AVOID SOME OF THE CONFUSION,
FRUSTRATION AND DRAMA WE FACED DURING LAST YEAR’S PRESIDENTIAL PRIMARIES AND
DURING THE GENERAL ELECTION.

1) MY FIRST POINT IS THAT WE NEED TO ELIMINATE ALL VOTER ID REQUIREMENTS. WE
RECEIVED HUNDREDS OF PHONE CALLS ON THE HOTLINE DURING THE PRIMARIES FROM
GEORGIA ABOUT VOTERS STANDING IN LONG LINES BECAUSE OF THE ID REQUIREMENT. IN
THE ATLANTA AREA, FOR EXAMPLE, CALLERS COMPLAINED ABOUT WAITING IN ONE LINE FOR
THEIR IDS TO BE CHECKED, THEN WAITNG IN A LONG LINE TO VOTE. THESE LISTENERS SAID
THEY WAITED FOR HOURS IN SOME LOCATIONS BECAUSE THERE WEREN'T ENOUGH
MACHINES.
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WHAT I'M WORRIED ABOUT IS THAT SEVERAL STATE LEGISLATURES AROUND THE COUNTRY -
INCLUDING MY HOME STATE OF TEXAS -- HAVE BEEN TRYING TO PUSH THROUGH
REQUIREMENTS FORCING REGISTERED VOTERS TO HAVE GOVERNMENT-ISSUED 1DS TO VOTE.
THIS MAKES IT HARD ON POTENTIALLY MILLIONS OF AMERICANS WHO ARE CITIZENS WHO
MAY BE UNEMPLOYED, WHO DON'T HAVE A DRIVERS LICENSE OR ANY FORM OF GOVERNMENT
IDENTIFICATION.

2} SECONDLY, WE NEED TO PROVIDE BETTER TRAINING FOR ALL PRECINCT WORKERS. WHAT
WE LEARNED FROM OUR CALLS ON THE HOTLINE IS THAT QUITE OFTEN, PRECINCT WORKERS
DIDN'T KNOW HOW TO RESOLVE PROBLEMS WHEN THEY OCCURRED. BASED ON OQUR HOTLINE,
WE HAD DOZENS OF ISSUES INVOLVING BROKEN MACHINES, THE LACK OF BALLOTS OR SIMPLY
NOT ENOUGH WORKERS ON HAND. WE SHOULD MAKE EVERY EFFORT TO MAKE SURE THESE
WORKERS ARE PROPERLY TRAINED, FULLY AWARE OF ALL THE ISSUES AND EVEN CONSIDER
REACHING OUT 7O YOUNGER ADULTS TO HELP WITH THE ELECTIONS, WHICH | CAN HELP DO.

3) MY THIRD POINT IS THAT WE NEED TO MAKE MORE VOTING MACHINES AVAILABLE.
ANOTHER HUGE PROBLEM WAS THE LACK OF MACHINES IN AREAS WHERE THERE WERE HUGE
CONCENTRATIONS OF BLACK LISTENERS. WE HAVE THOUSANDS OF CALLS FROM LISTENERS
WHO SAY THEY WAITED HOURS IN LINE ONLY TO FIND OUT THAT THERE WERE NOT ENOUGH
MACHINES AVAILABLE TO HANDLE THE LARGE CROWDS. I'M JUST A DJ, BUT ... IT SEEMS TO ME
THAT GIVEN THE HISTORIC NATURE OF THIS ELECTION — AN AFRICAN-AMERICAN CANDIDATE —
WHY WOULDN'T YOU MAKE MORE VOTING MACHINES AVAILABLE??? IT SEEMS TO ME YOU
WOULD MAKE SURE THAT YOU HAVE AS MANY MACHINES POSSIBLE TO GUARANTEE TO
EXERCISE OUR RIGHT TO VOTE.

4) MY FINAL POINT TODAY IS THAT WE NEED TO CREATE NATIONAL STANDARDS FOR VOTING
MACHINES. WHAT MADE THE PROBLEM WORSE IS THAT MANY VOTING PRECINCTS HAVE
DIFFERENT TYPES OF VOTING MACHINES. YOU COULD HAVE PAPER BALLOTS IN ONE LOCATION
AND ELECTRONIC MACHINES IN ANOTHER, AND THE OLD-FASHIONED LEVER MACHINES
SOMEPLACE ELSE. WHY CAN'T WE HAVE ONE TYPE OF MACHINE EVERYWHERE? AGAIN, 'M
JUST A DJ, BUT ... IF WE HAD THE SAME TYPE OF VOTING MACHINES EVERYWHERE WOULDN'T
THAT MAKE IT EASIER FOR US TO TABULATE THE VOTES ON ELECTION NIGHT? M GLAD TO
HEAR ABOUT THE LEGISLATION THAT'S CURRENTLY WORKING ITS WAY THROUGH CONGRESS:
IT'S THE VOTER CONFIDENCE AND INCREASED ACCESSIBILITY ACT. THE BiLL WOULD ESTABLISH
A NATIONAL STANDARD FOR VOTING, REQUIRING ALL VOTING PRECINCTS TO USE PAPER
BALLOTS AND REQUIRE RANDOM AUDITS OF ANY ELECTRONIC ELECTION SYSTEMS. WHY
PAPER BALLOTS DURING THIS ELECTRONIC AGE? WELL, WHAT WE'VE LEARNED IS THAT
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ELECTRONIC VOTING MACHINES ARE UNRELIABLE AND UNSTABLE. WE TRULY NEED A PAPER
TRAIL AND A WAY TO EASILY AUDIT THESE ELECTIONS. WE KNOW EVERY VOTE MUST COUNT.

MR. CHAIRMAN, | LOVE THIS COUNTRY, AND | KNOW, WE CAN DO BETTER WHEN IT COMES TO
OUR VOTING PROCESS. THAT'S WHY I'M HERE, AND WHY I'M GOING TO CONTINUE TO FIGHT
TO ENSURE THAT MY LISTENERS — AND CERTAINLY EVERY AMERICAN — CAN VOTE FREELY AND
WITHOUT BARRIERS. THAT’S WHAT THIS COUNTRY IS ALL ABOUT. WE'VE GOT TO DO
EVERYTHING TO PROTECT THIS VERY BASIC RIGHT AS AMERICANS: THE RIGHT TO VOTE.

"M TOM JOYNER, AND THAT'S MY MESSAGE. THANKS FOR YOUR TIME TODAY.

HiH
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The CHAIRMAN. Thank you.
Reverend Yearwood.

STATEMENT OF LENNOX YEARWOOD

Reverend YEARWOOD. Chairman Brady, Ranking Member Lun-
gren, and members of the committee, thank you for inviting me to
testify today. On behalf of the Hip Hop Caucus, I am pleased to
present testimony on “Engaging the Electorate: Strategies for Ex-
panding Access to Democracy.”

The Hip Hop Caucus is a national nonpartisan and nonprofit or-
ganization that was founded on September 11th, 2004, in the midst
of the 2004 presidential elections. The mission of the Hip Hop Cau-
cus is to work towards ending urban poverty for the next genera-
tion by organizing young people in urban communities to be active
in elections, policymaking, and community service. Over a 42 year
period, we have built a national membership of up to 660,000 peo-
ple, 71 percent of them who are under the age of 40 years old and
60 percent of whom are women.

In 2004, I helped create the “Vote or Die” campaign with Sean
P. Diddy Combs, and I was the grassroots and political director for
Russell Simmons.

But it was prior to these get-out-the-vote campaigns, when I was
working as a minister in poor, urban communities, that I recog-
nized that poor people, in particular, did not think that they were
a part of this system. They thought that the system was against
them. Their outlook on government had a profound impact on their
personal lives.

Once they understood the simple fact that government works for
them and was not set up to antagonize them, literally their outlook
changed on everything from educational opportunities, health, eco-
nomic opportunities, the environment, criminal justice, parenting,
and obviously being simply engaged.

Being involved in democracy helps people control their own des-
tinies. Our voting system, however, is not set up to engage commu-
nities of color and poor communities in our democracy. In fact, our
system is set up to discourage these voters, and so our government
is often not functioning as a representative democracy for these
communities. It is instead functioning as a damage control mecha-
nism.

As T will explain in this testimony, we have used culture, media,
and technology to engage traditionally disenfranchised commu-
nities in elections. And I will expound on some of these strategies.

However, the message that I really want to convey is that cam-
paigns that I have created, like “Vote or Die” and “Respect My
Vote,” are not the solution. They are creative attempts to fill an in-
stitutional void that our confusing and overly burdensome voter
registration system has created. I will continue my calling to en-
gage new voters in our democracy. However, I am looking to you
to make the system more transparent and inclusive for all Amer-
ican citizens.

In 2008, the Hip Hop Caucus designed a voting campaign that
targeted young voters in urban communities who did not have col-
lege experience. And it should be noted, the rates between young
people with college experience and young people without college ex-
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perience are very, very different. Meanwhile, most youth-oriented
voter engagement campaigns are targeted at college campuses.

I just really want to give a few examples. I am so glad to be sit-
ting next to my good friend Tom Joyner. For example, on Sep-
tember 30, 2008, we partnered with Radio One on an initiative
called “One Vote Day.” Radio One has urban stations in 16 mar-
kets around the country. Through the radio, we publicized a day
of mass voter registration where, in 16 cities, people could come to
community locations on that day and register to vote. In a 12-hour
period, the Hip Hop Caucus, along with Radio One, registered
32,000 voters.

And another example is how we used our spokesperson, T.I. T.I.
Was an individual who was a major, A-list artist. T.I. Also has a
felony record. He is from the State of Georgia. And when we asked
him to be our spokesperson, we all thought that, as someone with
a felony record, he could not vote. Regardless, he was prepared to
motivate and challenge his fans to vote even though he could not.
It turned out what we learned is, in the State of Georgia, if you
are not currently serving a sentence, you can vote. And on October
29th, 2008, then 28-year-old T.I., Clifford Harris, voted early and
for the first time in the State of Georgia.

I bring this up to address two points. First, T.I., who has made
mistakes in his life, has and deserves the credibility and respect of
some of the most historically oppressed communities in this coun-
try. While many frowned on his role in the 2008 elections, the fact
of the matter is that he inspired and reached a population who tra-
ditional organizations and leaders simply cannot reach.

And, second, voting laws for ex-offenders vary State by State,
and they are the only set of Jim Crow laws that continue to ex-
pand. And most ex-offenders are completely unaware of the voting
rights that they do have.

Let me conclude by saying this. There are two things, as I con-
clude: One, I would just say the Hip Hop Caucus has worked on
a new piece of legislation with Congressman Cummings called the
“Constitution and Citizenship Day Act,” which would provide for
public and charter schools to register eligible high school students
to vote on Constitution Day, which is September 17th. The voter
registration activity will be coupled with a rally, assembly, or what-
ever. But the idea behind the legislation is to reach young voters
before they graduate high school.

And, finally, let me just say the United States is one of the few
democracies that places the burden of registration on the voter.
And because of this, voter turnout in the United States is near the
bottom of the developed world. We must do better. We must work
towards comprehensive solutions. And, as you all know very well
as Members of Congress, elections are not games, they are not con-
tests. Elections are for citizens first, and they point to our access
to democracy and are as serious as life and death.

Thank you for the opportunity to present to you today.

[The statement of Reverend Yearwood follows:]
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Chairman Brady, Ranking Member Lungren, and Members of the Committee; thank
you for inviting me to testify today. On behalf of the Hip Hop Caucus, I am pleased to
present testimony on “Engaging the Electorate—Strategies for Expanding Access to
Democracy”. The Hip Hop Caucus is a national, non-partisan, and non-profit organization
that was founded on September 11, 2004, in the midst of the 2004 Presidential Elections.
The mission of the Hip Hop Caucus is to work towards ending urban poverty for the next
generation by organizing young people in urban communities to be active in elections,
policymaking, and community service. Over a four and a half year period, we have built a
national membership of 660,000 people; 71% of whom are under the age of 40 years old,
and 60% of whom are women.

In 2004 | helped to create the “Vote or Die!” campaign with Sean “Diddy” Combs,
and I was the Grassroots and Political Director for Russell Simmons’ Hip Hop Summit
Action Network. It was prior to these Get Out the Vote campaigns, when I was working as a
minister in poor urban communities, that I recognized that poor people in particular did
not think that they were a part of the system, they thought that the system was against

them. Their outlook on government had a profound impact on their personal lives. Once
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they understood the simple fact that the government works for them, and was not set up to
antagonize them, literally their outlook changed on everything from educational
opportunities, health, economic opportunities, the environment, criminal justice, parenting,
and civic responsibility. Being involved in democracy helps people control their own
destinies.

Our voting system, however, is not set up to engage communities of color and poor
communities in our democracy. In fact, our system is set up to discourage these voters, and
so our government is often not functioning as a representative democracy for these
communities, and is instead functioning as a damage control mechanism.

As I will explain in this testimony, we have used culture, media, and technology to
engage traditionally disenfranchised communities in elections. 1 will expound on some of
these strategies, however, the message that I really want to convey is that campaigns that1
have created like “Vote or Die!” and “Respect My Vote!” are not the solution. They are
creative attempts to fill an institutional void that our confusing and overly burdensome
voter registration system has created. I will continue my calling to engage new voters in
our democracy; however, I am looking to you to make the system more transparent and
inclusive for all of America’s citizens.

The Millennial Generation, those born between 1980 and 2000, will fully enter the
electorate in 2018; less than nine years from now. This generation is so large and so
diverse that at 90 million people, they will represent just under 40% of the American
Electorate. Once more, this generation is more racially diverse than any generation before,

where 40% of this age group is people of color.
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While young people today have the most understanding, tolerance and personal
experience with people that are different than themselves, we still face incredible
disparities across race, class, gender and sexual orientation. These disparities translate
into voter participation rates as well. For example, in 2008, while just 57%of U.S. citizens
under 30 have ever attended college, 70 percent of all young voters had gone to college.

What I can positively say about young voter turnout in 2008, was that it was at an all
time high with an estimated 23 million voters between the ages of 18 and 29 turning out at
the polls (that is an 11% increase since 2000 and 3.4 million more voters than in 2004).
Increases in young voter turnout rates also surpassed those of older voters in the 2008
elections. Between 2004 and 2008, turnout rates among young voters rose, while those of
older age groups remained steady or decreased. There has been a growing movement over
the past decade to increase voter turnout among young people, and because of this
movement and the resources that have been dedicated to it, we have seen tangible
increases in young voter turnout.

In 2008, the Hip Hop Caucus designed a voting campaign that targeted young voters
in urban communities who did not have college experience. As I noted earlier, the voter
participation rates between young people with college experience and young people
without college experience are quite disparate. Meanwhile, most youth oriented voter
engagement campaigns are targeted at college campuses. With young people participating
less in churches, mosques, synagogues, and other places of worship, as well as labor unions,
and other social organizations that encourage civic participation, there exists an
institutional void and thus it is incredibly difficult to reach young people who are not on

college campuses through traditional methods. The Hip Hop Caucus employs culture,
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media and celebrities as a method to engaging young people who are outside of
institutions.

For example, on September 30, 2008, we partnered with Radio-One on an initiative
called “One-Vote Day”. Radio-One has urban radio stations in 16 markets around the
country. Through the radio we publicized a day of mass voter registration, where in 16
cities, people could come to a community location on that day and register to vote. Ina 12
hour period, the Hip Hop Caucus in partnership with Radio-One registered 32,000 voters.

Here is another example: on Election Day we sent a text/voice message out to our
membership, reminding them to vote and directing them to a website www.govote.org,
which told voters where their polling place was and gave them a list of things to bring with
them to the polls. This text message was sent by our “Respect My Vote!” spokesperson,
Grammy Award Winning, Platinum Recording Artist, T.I. Our members received a message
from T.1. that asked them to call a 1-800 number to hear a voice recording from him. When
they called the number, they heard a 60 second message from T.1,, which gave them
instructions and good old fashioned encouragement about going to the polls and staying in
line, no matter how long the lines were. This is an example of using the right messenger,
with the right message, through the right medium to reach young voters of color. We had a
20% response rate to this tactic, which may not sound like a lot, but for those who work in
this arena, you know that a 20% response rate is fantastic. It was the best response rate
our text message vendor had seen all election season among all of their clients.

1 will make one more important point on strategy and tactics to engage young voters
and voters of color, before I address some of the things that Congress can do to make

systemic change in our voting system.
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T.1, our key spokesperson for the “Respect My Vote!” campaign has a felony record.
He is from the state of Georgia, and when we asked him to be a spokesperson, we all
thought that as someone with a felony record, he could not vote. Regardless, he was
prepared to motivate and challenge his fans to vote, even though he could not. It turned
out that we learned that in the State of Georgia, if you are not currently serving a sentence
you can vote. And, on October 29, 2008, then 28 year-old T.I. voted early and for the first
time, in the State of Georgia. I bring this up to address two points. First, T.L, who has made
mistakes in his life, has and deserves the credibility and respect of some of the most
historically oppressed communities in this country. While many frowned on his role in the
2008 Election, the fact of the matter is he inspired and reached a population who
traditional organizations and leaders simply cannot reach. Second, the voting laws for ex-
offenders vary state by state; they are the only set of jim Crow laws that continue to
expand; and, most ex-offenders are completely unaware of the voting rights that they do
have.

I will conclude by addressing legislative solutions to increasing access to our
democracy through voting.

The Student VOTER Act (H.R. 1729) would require all colleges and universities that
receive federal funds to offer voter registration to students during the “enroliment for a
course of study.”

According to a 2004 study by CIRCLE {Center for Information and Research on Civic
Learning and Engagement), 30% of 18-29 year olds registered to vote at the Department of

Motor Vehicles, which is by far the most common source of registration. The success of
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institutionalizing voter registration at state agencies should be expanded to more sources,
beginning with the education system.

The Higher Education Act of 1998 requires universities to make a “good faith effort”
to offer voter registration to students, but only 40% are in compliance according to a 2004
Harvard University study. The Student VOTER Act strips that provision in favor of an
institutional approach to voter registration.

If you read the mission statement for any college or university, it speaks to
developing and educating citizens, yet they consistently fail in the most fundamental aspect
of citizenship-—voting. Colleges and universities have a special obligation to equip students
for a lifetime of civic participation and the Student VOTER Act will advance that
responsibility.

Additionally, I will note another critical piece of legislation, H.R. 1719: To amend the
National Voter Registration Act of 1993 and the Help America Vote Act of 2002 to promote
the use of the Internet by State and local election officials in carrying out voter registration

activities, and for other purposes, introduced by Congresswoman Lofgren.

Furthermore, the Hip Hop Caucus has worked on a new piece of legislation
introduced by Congressman Cummings, called the Constitution and Citizenship Day Act,
which would provide for public and charter schools to register eligible High School
students to vote on Constitution Day, which is September 17t%, The voter registration
activity would be coupled with a rally, assembly or event that further educates students on
our Constitution. The idea behind this legislation is to reach young voters before they

graduate High School, and as noted before become much more difficult to reach.
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Voter participation among young adults may be improving but there remains a lot to
accomplish. Empirical evidence suggests that voter registration is the greatest hurdle to
young voter participation. According to the same 2004 study by CIRCLE, 22% of 18-29
year olds who did not vote did so because they missed the registration deadline. An
additional 10% of that age group did not know where or how to register to vote. Therefore,
a combined 32% of 18-29 year olds who did not participate in the election did so because

of uncertainties in the registration process.

I will conclude by saying that we must continue to find institutionalized ways to
break down the barriers that impede young people and people of color from registering to
vote. We must continue to develop strategies to encourage civic participation by using
culture, media, and technology to encourage and educate young voters and voters of color.
Finally, we must seriously modernize our voter registration system. We can truly
modernize the voter registration process by upgrading to a system of universal voter
registration— a system where all eligible citizens are able to vote because the government
has taken the steps to make it possible for them to be on the voter rolls, permanently.
Citizens must take responsibility to vote, but government should do its part by clearing

away obstacles to their full participation.

The United States is one of the few industrialized democracies that places the
burden of registration on the voter, and because of this, voter turnout in the United States
is near the bottom of the developed world. We must do better; we must work toward

comprehensive solutions. As you all know very well as Members of Congress, elections are
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not games, they are not contests - elections, as citizens’ first point of access to our

democracy, are as serious as life and death.

Thank you for this opportunity to present to you today.
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The CHAIRMAN. Thank you, Reverend.
Ms. Westfall.

STATEMENT OF ELIZABETH WESTFALL

Ms. WESTFALL. Thank you, Chairman Brady and members of the
committee. My name is Elizabeth Westfall. I testify today in my ca-
pacity as the director of the Voter Protection Program at Advance-
ment Project, a national civil rights organization in Washington,
D.C. Thank you very much for your invitation to testify today.

After the 2008 general election, Advancement Project, the
NAACP National Voter Fund, and Voter Action prepared a report,
released today, entitled, “Uncovering Flaws in Election Administra-
tion: A Joint Report on the 2008 Election Based on CNN and
MYVOTE1 Voter Hotline Data.”

I would like to recognize my co-authors, John Bonifaz of Voter
Action and Greg Moore of the NAACP National Voter Fund, who
join me at this hearing.

The joint report highlights illustrative calls received by the
MYVOTEL and CNN voter hotlines from voters in Florida, Georgia,
Missouri, Ohio, Pennsylvania, and Virginia, and recommends Fed-
eral reforms to protect voters in the 2010 and future Federal elec-
tions.

My remarks today will focus on several short-term recommenda-
tions set forth in the joint report. My written testimony also dis-
cusses long-term recommendations for deeper congressional review.
I refer the committee to my written testimony, as to those rec-
ommendations.

The committee has asked panelists to suggest how to expand ac-
cess to democracy. Looking at the 2008 election from a bird’s eye
view, it is clear that voter registration and administrative barriers
1:(})1 voting played a significant role in restricting access to the fran-
chise.

According to Professor Stephen Ansolabehere of MIT, 2 million to
3 million eligible voters were prevented from voting and an addi-
tional 2 million to 4 million were discouraged from voting due to
registration or other authentication problems. He concluded that
the magnitude of these barriers has remained unchanged since the
2000 election.

The voices of voters heard in the joint report released today give
testimony to the urgent need for reforms. Scores of hotline callers
reported that they were registered or had attempted to register,
yet, on Election Day, learned that they were not in the poll books.
Circumstances varied. Some reported that they had registered
through the Department of Motor Vehicles; others, that they had
voted in recent elections; still others, that they had submitted an
aplll)lication to an election official, but were nevertheless left off the
rolls.

Barriers to voter registration, administrative error, and list
maintenance procedures likely contributed to these outcomes. To
address these problems, Advancement Project urges Congress to
enact swiftly several amendments to the “Help America Vote Act”
and the “National Voter Registration Act.”

First, HAVA should be amended to afford eligible voters who af-
firm that they are registered yet whose names do not appear on the
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rolls, a meaningful Election Day safeguard. If such voters affirm
their identity, residence, and that they timely submitted a registra-
tion application before the deadline, they should be issued a ballot
that will be counted on Election Day.

Second, HAVA and the NVRA should be clarified to provide that
neither successful database matching of an applicant’s information
with a record in the DMV or Social Security database, nor docu-
mentary proof of citizenship are requirements to register for Fed-
eral elections.

Finally, the NVRA should be amended to prohibit the purging of
voters from the rolls whose original voter registration acknowledg-
ment card is returned in the mail.

The hotline calls also indicate significant poll worker confusion
in determining the appropriate circumstances in which to issue
provisional ballots. Advancement Project’s examination of provi-
sional ballot use in the 2006 general election also unearthed trou-
bling poll worker error and training issues, including failures to di-
rect voters to the correct precinct or, worse yet, affirmatively di-
recting voters to the wrong precinct.

To reduce the use and rejection of provisional ballots, Advance-
ment Project urges Congress to amend HAVA to require provisional
ballots cast by the voters in the wrong precinct to be counted for
all Federal election contests in which the voters are eligible, and
also to guarantee that voters who have moved intrastate be per-
mitted to update their address on Election Day and, if they appear
in their correct new precinct, to vote with a regular ballot.

Finally, the hotline callers reported long voter lines due to ma-
chine failures, insufficient voting equipment, dysfunctional polling
place operations, and inadequate numbers of poll workers. Callers
also noted an uneven use of backup paper ballots to reduce ensuing
long lines and inadequate supplies of such ballots.

To alleviate these long voter lines that discourage or dissuade
voters from participating, Advancement Project recommends that
Congress enact legislation to require jurisdictions that employ
DRE, or electronic voting systems, to stock backup paper ballots
and to require the use of such ballots when half the voting ma-
chines are inoperable or voter lines meet or exceed 45 minutes.

Again, on behalf of Advancement Project, I thank the committee
for the opportunity to testify about issues of importance to voters.
Thank you.

[The statement of Ms. Westfall follows:]
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Chairman Brady and Members of the Committee on House Administration, my
name is Elizabeth Westfall. I submit this testimony today in my capacity as the Director
of the Voter Protection Program at Advancement Project. Advancement Project is a
policy, communication, and legal action civil rights organization that supports organized
communities in their struggles to achieve universal opportunity and a just democracy.
Voter protection is a central component of Advancement Project’s Power and Democracy
Program, which supports community-based efforts to increase civic participation,
improve election administration, and remove structural barriers to electoral participation
in low-income communities of color. Thank you for your invitation to testify on the
urgent need to engage the electorate and expand access to democracy before the 2010
federal election.

Since the 2000 presidential election, Advancement Project and its local
community partners have been monitoring the administration of registration and voting in
several states, investigating inefficient and inequitable election practices, and advocating
with state and local election officials where there have been legal lapses. In 2008,
Advancement Project worked in ten priority states: Colorado, Florida, Georgia,
Michigan, Missouri, Nevada, North Carolina, Ohio, Pennsylvania, and Virginia. As part
of the Watch the Vote 2008 Project — a project co-sponsored by Voter Action and the
NAACP National Voter Fund — Advancement Project helped to monitor calls from
Indiana, North Carolina, and Pennsylvania voters to the MYVOTE! voter hotline during
those states’ primary elections and, on November 4, 2008, it helped monitor calls to the
CNN voter hotline. In response to the calls, Advancement Project and its partners
provided voters with information to resolve their concerns and, in some instances,
contacted election officials and requested their intervention.

Following the 2008 election, Advancement Project, NAACP National Voter
Fund, and Voter Action prepared a report released today entitled Uncovering Flaws in
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Election Administration: A Joint Report on the 2008 Election Based on CNN and
MYVOTE]I Voter Hotline Data (“Joint Report”™) (attached hereto as Ex. 1) that highlights
and discusses illustrative calls received by two national voter hotlines from voters in
Florida, Georgia, Missouri, Ohio, Pennsylvania, and Virginia. Based on the calls, the
Joint Report urges Congress to adopt immediate measures to help protect voters in the
2010 election.

My testimony today will focus on the need to establish effective Election Day
safeguards to protect the voting rights of eligible voters whose registration status is
uncertain and to establish uniform standards governing the administration of provisional
ballots; clarify the National Voter Registration Act (“NVRA”) and the Help America
Vote Act (“HAVA”) to prohibit needless barriers to voter registration and prevent
unwarranted removal of voters from the rolls; and require states in which voters have
been forced to endure long voter lines in recent elections to offer backup paper ballots. I
will first discuss flaws or ambiguities in the NVRA and HAVA that should be corrected
to prevent states from blocking or removing eligible voters from the voter rolls. Second,
1 will recommend clarifications of HAVA related to the issuance of provisional ballots to
eligible, registered voters who have moved and the partial counting of provisional ballots
cast in the wrong precinct. Third, I will discuss the need for uniform standards in the
administration of backup paper ballots where voting machines fail and long lines
develop. Finally, I will set forth other recommendations from the Joint Report pertaining
to issues needing deeper congressional review.

L THE NVRA AND HAVA SHOULD BE AMENDED TO PROVIDE A
MEANINGFUL ELECTION DAY SAFEGUARD FOR VOTERS AND
ENSURE THAT ELIGIBLE VOTERS HAVE ACCESS TO, AND ARE
NOT NEEDLESSLY REMOVED FROM, THE VOTER ROLLS

Congress enacted the NVRA to expand voter registration opportunities for
eligible individuals in traditionally disadvantaged or underrepresented communities by
mandating voter registration in motor vehicle departments and social and disabilities
service agencies, as well as registration by mail and through non-governmental parties.
In 2002, Congress enacted HAVA in response to various failures of election
administration brought to light by the 2000 presidential election. In pertinent part,
HAVA mandated the use of provisional ballots to guarantee that voters would not be
turned away at the polls, required states to establish statewide voter registration
databases, and provided funding to states to upgrade their voting systems. But as
thousands of 2008 voter hotline calls attest, the NVRA and HAVA have not gone far
enough to ensure that all eligible voters who want to vote in federal elections can do so
and cast a ballot that will be counted. Ironically, many of the reforms mandated by
HAVA have had unintended consequences that have restricted the franchise.
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A. Voter Registration and List Maintenance Issues Raised by Hotline
Calls

The hotline calls discussed in the Joint Report reveal varied scenarios in which
voters who believed they had registered to vote learned on Election Day, when they
presented themselves to vote, that their names did not appear in the poll book. These
errors ranged from apparent failure of government agencies to process voter registration
applications, to problems in the transmittal of registration applications to election
officials, to failure to process absentee ballot applications. The calls also documented
inaccuracies in registration records, such as misspelling of voters’ namesor incorrect
addresses of voters, and incomplete registration records.

Hotline calls also suggest that some voters may have been erroneously removed
from the voter rolls through list maintenance procedures. Some hotline callers who
believed that they were registered and reported having voted in recent elections learned
on Election Day that their names did not appear on their poll books. Other callers
reported that they were registered voters, had voted in prior elections, and had not moved
yet nevertheless found their names missing from the poll books on Election Day. Still
other voters, who were reportedly infrequent but nevertheless registered voters, reported
that their names did not appear in the poll book. While these voters may have been
offered a provisional ballot, their ballots in most states would have been rejected because
they were not registered.

B. Recommended Reforms Necessary to Safegnard Eligible Voters’
Access to the Voter Rolls

Advancement Project urges Congress to improve voter registration by enacting
legislation that would require automatic registration of all eligible voters and permit
eligible voters who do not become registered automatically to register to vote on Election
Day. Legislation to automate and modernize voter registration should be crafted with
particular emphasis upon ensuring the registration of eligible voters from historically
disenfranchised communities, particularly low-income communities of color. It should
also ensure that non-citizens who are inadvertently registered to vote due to automatic
registration are not placed at risk of deportation proceedings or other adverse legal
consequences.

In the short term, as referenced in our Joint Report, Advancement Project urges
Congress to take immediate steps to address the registration barriers and list maintenance
issues suggested by the hotline calls to prevent a reoccurrence of those problems in the
2010 federal elections. First, eligible voters who believe that they are registered yet
whose names nevertheless do not appear on the voter rolls on Election Day should be
afforded a meaningful and effective Election Day safeguard to enable them to cast a
ballot that is counted. Accordingly, HAVA should be amended to allow voters who can
establish their identity and current residence in the jurisdiction, either through showing a
current and valid photo identification and/or a current utility bill, bank statement,
government check, paycheck, or other government document that shows the name and
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address of the voter, to complete a ‘voter affirmation affidavit.” If the voter affirms by
affidavit his or her identity and current residence and that he or she submitted a
registration application prior to the registration deadline, or moved within the state from a
previous registration address, the voter should be issued a ballot that will be counted on
Election Day like a regular ballot. Officials should then use the information contained
within the voter affirmation affidavit to update their voter database after Election Day.
This procedure of a ‘voter affirmation affidavit’ is currently used in Michigan and
Vermont.'

Second, the NVRA and HAVA should be clarified to increase access to the voter
rolls by prohibiting the imposition of unnecessary and burdensome restrictions on voter
registration that are unrelated to eligibility or duplicative of other evidence supplied by a
voter applicant to establish his or her eligibility. Under HAVA, states must attempt to
match a voter applicant’s driver’s license number or Social Security number, and other
personal information, against the state motor vehicle or the Social Security
Administration database. 42 U.S.C. § 15483(a)(5). Although most states do not deny a
voter registration application based on a matching failure, some states, including Florida,
deny a voter registration application for this reason. In Florida, where state law requires
matching as a condition of voter registration,2 matching errors disproportionately block
Latino and African-American voter applicants from the rolls.’ Although HAVA does not
explicitly prescribe the consequences of a matching failure, Advancement Project
believes that the clear intent and purpose of HAVA was not to make successful database
matching a prerequisite to voter registration. This view is bolstered by evidence
indicating that data mismatch errors are likely the result of administrative error, such as
data-entry and database field errors, and not related to voter eligibility.*

Third, the NVRA should be clarified to prohibit requiring documentary proof of
citizenship as a precondition to voter registration in any federal election. The NVRA
mandates that a completed voter registration form, which includes a federally mandated
affirmation of U.S. citizenship under penalty of perjury, must be accepted and processed
for purposes of registering a voter. See 42 U.S.C. §§ 1973gg-6(a) & 1973gg-7(b)(2).
Some states, however, such as Arizona and most recently Georgia, have enacted
legislation to require voter applicants to supply documentary proof of citizenship.® In
Arizona, over a two-year period, over 31,000 voter registration applications were initially

! The Vermont procedure allows voters to file such affidavits either if they affirm that they moved
within the state from a previous registration address or if they affirm that they attempted to
register but do not appear on the voter rolls.

% Fla Stat. § 97.053(6).

* Registration data from Florida reveals that matching errors are more common among voters of
color. During 2006 and 2007, the majority (65 percent) of would-be voters disenfranchised by
matching problems were African American (26 percent) and Latino (39 percent), although they
made up only 28 percent of the applicant pool. See Florida State Conference of the NAACP v.
Browning, 522 F.3d 1153, 1176 n.4 (11th Cir. 2008) (Barkett, J., dissenting).

* Id. at 1176 n. 5 (Barkett, J., dissenting).

> ARS. § 16-166(F); O.C.G.A. § 21-2-216(g)(1)(2009). Georgia’s proof-of-citizenship law has
pot yet been precleared by the U.S. Department of Justice or the U.S. District Court for the
District of Columbia, pursuant to Section 5 of the Voting Rights Act of 1965.
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rejected for failure to include documentary proof of citizenship.® Only 11,000, or 30%,
were subsequently registered to vote.” Because of the excessive burden that documentary
proof of citizenship requirements place on voter applicants, Congress should clarify the
NVRA to prohibit states from requiring such duplicative documentation as a condition of
registration.

Finally, the NVRA should be amended to prohibit sweeping list maintenance
procedures based on purported ineligibility of the voter due to a change of residence that
may result in the purging of eligible voters from the rolls. The NVRA limits the
circumstances under which states may remove voters from the rolls. 42 U.S.C.

§ 1973gg-6. In some cases, however, states continue to purge voter rolls in ways that
violate those limits.® In many states, such as Colorado and Michigan, voters whose
original voter registration acknowledgement cards are returned in the mail are
immediately removed from the rolls. The only federal apyellate court that has considered
the issue concluded that this practice violates the NVRA;” however, Congress should
clarify the NVRA to that effect to avoid inconsistent court rulings and to provide a
uniform standard.

1L HAVA’S PROVISIONAL BALLOT PROVISIONS SHOULD BE
AMENDED TO REDUCE THE USE AND REJECTION OF
PROVISIONAL BALLOTS

Section 302(a) of the HAVA was enacted in part to provide that all voters in
federal elections have access to provisional voting in cases where they do not appear on
the precinct list or an election official raises some other challenge to their eligibility. 42
U.S.C. § 15482(a). But states’ implementation of provisional voting has made this
federal protection a mixed blessing at best. Indeed, poor interpretation or implementation
of Section 302(2)’s requirements at the state level sometimes causes the very type of
disqualification and disenfranchisement that the statute was created to fix.

Some states’ laws result in the needless over-distribution of provisional ballots.
For example, Ohio law requires voters who move prior to Election Day and have not

: Gonzalez v. Arizona, No. CV 06-1268 (D. Ariz, filed Aug. 20, 2008) at 13-14.

Id.
8 Advancement Project serves as counsel in lawsuits against Colorado and Michigan election
officials challenging unlawful voter purging statutes and practices. Just a month before the 2008
general election, the courts in those cases issued temporary federal injunctions against election
officials in Michigan and Colorado to stop illegal purging practices. See United States Student
Ass’n Found. v. Land, 546 F.3d 373 (6™ Cir. 2008) (denying stay of injunction prohibiting
rejection of voter registration when voter identification card was returned as undeliverable and
reinstating all registrations canceled for that reason); Common Cause of Colorado v. Coffiman,
Civ. Act. No. 08-cv-2321-WYD, U.S. Dist. Colorado, trans. telephone conf. Oct. 31, 2008
(finding violation of federal law and ordering secretary of state to cease removing any voters
from the state voter registration database prior to upcoming election).
% See USSAF, 546 F.3d at 381-84 (denying stay of injunction prohibiting rejection of voter
registration when voter identification card was returned as undeliverable and reinstating all
registrations canceled for that reason).
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changed their address to cast a provisional ballot'>—even if the voter provides the
required identification, submits a change-of-address on Election Day or during early
voting, and votes in the correct precinct. This rule disproportionately impacts low-
income voters and voters of color, who move more frequently than high-income, white
voters. By contrast, under Florida law, voters who move are permitted to cast a regular
ballot in the precinct where they reside, provided they sign an affidavit and a poll worker
confirms the voters’ registration and eligibility.!!

A whole set of problems flows from state laws that require the disqualification of
provisional ballots cast in the ‘wrong precinct’ —i.e., at a voting location other than the
one assigned to the voter’s precinct of residence.'” Advancement Project contends that
such ‘wrong precinct’ rules misconstrue and violate HAVA’s provisional ballot
guarantee. Even assuming that such rules are facially legal, as some courts have held,"
they are being applied in ways that violate voters’ rights under HAVA and the due
process clause of the Fourteenth Amendment. The problems center on the process
encountered by voters on Election Day, which is frequently fraught with errors and lapses
on the part of poll workers. Too often, if a voter’s name is not on a precinct roster, poll
workers issue the voter a provisional ballot without determining whether the voter is in
the correct location. This problem is compounded in multi-precinct polling places.
Advancement Project found that in many instances, voters whose provisional ballots were
rejected as cast in the wrong precinct were actually at the right polling place, but at the
wrong precinct table. If poll workers had instructed these voters to walk across the room,
their votes would have counted.

Urban communities, where younger voters, voters of color, and lower-income
voters tend to be concentrated, are more vulnerable to disenfranchisement by the ‘wrong
precinct’ rule. Residents of those communities are more likely to rent and to change
residences frequently, resulting in more frequent changes in precinct assignments. In
addition, urban areas tend to have more multi-precinct polling places and numerous polls
located within a neighborhood. When poll workers issue provisional ballots that can
never be counted, they transform a tool intended to protect voters from disenfranchising
administrative errors into a tool of disenfranchisement.

Advancement Project investigated provisional ballot use and misuse in the 2006
general election in Florida and Ohio and issued a report that documents a constellation of
problems. For example, poll workers directed voters to the wrong voting location, or
failed to direct them to the voting location assigned to their precincts, causing their

Y O.R.C. Ann. § 3503.16.

' Fla, Stat. § 101.045,

12 By contrast, some states, including Georgia and Pennsylvania, require the partial counting of
provisional ballots cast in the wrong precinct; votes for contests in which the voter is eligible to
vote must be counted regardless of the precinct in which the provisional ballot is cast. 25 P.S.
§ 3050 (a.4)(7)(1); O.C.G.A. § 21-2-419(c)(2).

B See, e.g., Sandusky County Dem. Party v. Blackwell, 387 F.3d 565 (6th Cir. 2004) (reversing
the district court’s holding that HAV A requires provisional ballots cast out of precinct to be
counted).
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provisional ballots to be rejected under state law. In addition, provisional ballots were
rejected under state law because of administrative errors, such as incomplete envelopes
and missing signatures. See Advancement Project, Provisional Voting: Fail-Safe Voting
or Trap Door to Disenfranchisement? (Sept. 2008), available at
http://www.advancementproject.org/pdfs/Provisional-Ballot-Report-Final-9-16-08.pdf.
(attached hereto as Ex. 2).

Although data on states” administration of provisional ballots in the 2008
presidential election cycle is not yet fully available, it appears that problems with
administering provisional ballots persist. In Ohio, for example, voters cast 206,155
provisional ballots in 2008-—a record number—of which 39,845 (or, over 19%) were
rejected; of those 39,845 rejected provisional ballots, 14,335 were cast by registered
voters whose ballots were rejected because they were cast in the wrong precinct or
county. In Florida, nearly 1,300 registered voters cast provisional ballots that were
rejected for the same reason. Advancement Project’s recent review of provisional ballot
envelopes from ballots cast in Duval County, Florida in the 2008 general election
indicates that misdirection from poll workers caused some voters to cast a provisional
ballot in the wrong precinct.

A. Provisional Ballot Issues Raised by Hotline Calls

Election Day hotline callers raised many different provisional balloting concerns.
Some callers said they had been turned away from the polls and denied the right to vote
outright, including not having been offered a provisional ballot. In other cases, voters
described poll worker confusion about when the ballots should be offered. Once offered
a provisional ballot, many voters were concerned that the ballot would not be counted
and felt slighted, as if given a ‘second-class’ voting option. Still other hotline callers
reported that their names did not appear on polling place lists but that after pressuring
poll workers for an explanation, they learned that their name was included on central or
countywide voter lists. Finally, some hotline calls suggested that voters were unaware of
provisional balloting altogether.

B. Recommendations for Reforms Related to Provisional Ballots

Advancement Project recommends that Congress amend HAVA to curtail the
unnecessary distribution of provisional ballots and the improper rejection of provisional
ballots cast outside of the voter’s home precinct.

¢ Require partial counting of provisional ballots cast in the ‘wrong precinct.’
HAVA should be amended to clarify that provisional ballots cast by voters who
appear to vote in the wrong precinct must be counted for all federal election
contests in which the voters are eligible to vote.

e Prohibit the use of provisional ballots for voters who have moved intrastate.
HAVA should be amended to prohibit states from requiring registered voters who
have moved intrastate to vote by provisional ballot. Instead, voters who update
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their address up to or on Election Day, present themselves to vote in the correct
precinct for their current address, and present current and valid identification in
accordance with state law should be permitted to cast regular ballots.

« Establish transparency of the provisional balloting process. Some states,
including Ohio, prohibit the release of most information pertaining to provisional
voters, based on an erroneous interpretation of HAVA. " To promote
transparency of provisional balloting and foster robust public oversight of the
administration of provisional ballots, HAVA should be amended to permit the
public inspection and copying of all provisional ballot envelopes with the
signature of the voter, month and day of birth, and (if applicable) full Social
Security number or driver’s license redacted.

III. FEDERAL STANDARDS GOVERNING THE ADMINISTRATION OF
BACKUP PAPER BALLOTS SHOULD BE ENACTED TO ALLEVIATE
LONG VOTER LINES

There are no federal minimum standards for the allocation of polling place
resources such as voting machines, paper ballots, and poll workers, which leads to
disparate Election Day experiences and the disenfranchisement of voters whose polling
locations are inadequately supplied. Where resources are inadequate, voters may be
forced to endure long voter lines—a ‘time tax’ on voting—which disproportionately
burdens African-American voters. According to a report published by the CalTech/MIT
Voting Technology Project on the 2008 election general, African-American voters
waited, on average, twice as long to vote as white voters.'

On Election Day, voters at some precincts were forced to endure extremely long
lines. For example, St. Louis County had at least twenty-seven polling sites where voters
experienced multi-hour delays in casting their ballots,'® including one, Velda City Hall,
where the wait reached seven hours by mid-afternoon. In Pittsburgh, near the University
of Pittsburgh, and in State College, near Penn State, there were reports of two to three-
hour waits. At Lincoln University, a historically black college in Chester County,
Pennsylvania, the waits were reported to reach six hours.

Under state law, requirements related to the voting machine to voter ratio vary
widely. Whereas Virginia law only requires that each precinct have at least one voting

' Ohio Sec. of State, Advisory 2008-22 (Sept. 4, 2008) (“Privacy of Provisional Voter and
Provisional Ballot Information™) (public disclosure of provisional ballot information, except for
the voter’s name and precinct, is prohibited by HAVA and state law).

% Charles Stewart III, Election Technology and Voting Experiences in 2008 (Mar. 2009) at 7-8,
available at
http://vote.caltech.edu/drupal/files/working_paper/Election%20Technology%20and%20Voting%
20Experiences%20in%202008.pdf.

16 See CNN, Wait times reach 4 to 6 hours in St. Louis area, Nov. 4, 2008,
http://politicalticker.blogs.cnn.com/category/voter-problems/.



39

machine for each 750 registered voters in precincts using DRE machines,'” Ohio law
requires that each county using DRE voting systems have at least one machine for each
175 voters and in 2008, the Secretary of State of Ohio directed each county to allocate a
minimum of one DRE machine for each 175 voters in each precinct. 18

State standards pertaining to the administration of backup paper ballots likewise
vary significantly. Last year, in Pennsylvania, Voter Action and co-counsel brought a
federal lawsuit on behalf of the NAACP State Conference of Pennsylvania and others
which resulted in a preliminary injunction ordering the distribution of backup paper
ballots when 50% of a precinct’s voting machines were inoperable.lg By contrast, many
other states authorize but do not require the use of backup paper ballots. See, e.g.,
Georgia (O.C.G.A. §§ 21-2-334, 21-2-379), South Carolina (Section 7-13-1470), Indiana
(IC 3-11-3-3), Delaware (Del. Code Ann. tit. 15, § 5010), and Virginia (Va. Code Ann.
§ 24.2-642). During the 2008 general election, while Pennsylvania was ordered to
provide backup paper ballots in the event of machine failures, other jurisdictions offered
backup paper ballots to voters to reduce long voter lines that were unrelated to machine
failures. For example, Georgia and Ohio reportedly employed backup paper ballots in to
reduce long voter lines under varying circumstances, and in Kansas, backup paper ballots
were distributed when voter lines exceeded 45 minutes.

A, Polling Place Resources Issues Raised by Hotline Calls

Hotline callers reported that voting machine breakdowns and ensuing long lines
were widespread. Additionally, voters across the country experienced unduly long lines
for many other reasons, including insufficient supplies of voting machines, poor polling
place setup, and inadequate numbers of poll workers. Thousands of hotline calls reported
failures of electronic voting systems and an uneven use of backup paper ballots to
compensate for these breakdowns and accompanying delays. Some callers reported
complete system failures as polls opened on Election Day. Hotline callers said some
locations were particularly hard-hit, like Chesapeake, Virginia, where the resultant voter
lines lasted for many hours. In Florida, some of the longest voter lines developed during
that state’s early voting period. Callers reported there were not enough early voting
locations, a shortage of poll workers and voting booths, and not enough machinery to
speed the process.

Hotline callers also reported problems with the supply and administration of
backup paper ballots. Voters in several states observed that poll workers appeared to be
confused about the circumstances in which to distribute backup paper ballots. For
example, callers reported that poll workers in Georgia and Ohio appeared to lack
sufficient training and familiarity with the use of backup paper ballots. Voters from
Virginia reported that officials had not distributed adequate supplies of backup paper
ballots to certain precincts.

Y'Va. Code. Ann. § 24.2-627. The statute requires at least one voting booth for each 425 voters
in precinets using optical scan.

¥ See Ohio Secretary of State Directive 2008-64 and R.C. § 3506.02.

1% See NAACP of Pennsylvania v. Cortes, No. 08-5048 (E.D. Pa. Oct. 29, 2008).
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B. Recommendations for Reforms Related to Long Veter Lines

Advancement Project recommends that Congress enact legislation to reduce the
burden that long voter lines place on voters, particularly those who reside in communities
of color:

e Require states to stock backup paper ballots in jurisdictions where officials
have instailed DRE or electronic voting systems.
Backup paper ballots mitigate breakdowns in electronic machinery so that voters
are not disenfranchised due to technical malfunctions or poll worker error.
Backup ballots also provide a means for poll workers to reduce lines or waiting
times during peaks in voter traffic.

s Establish uniform procedures related to the administration of backup paper
ballots. Backup paper ballots should be offered to voters as soon as at least half
of the voting machines in a precinct are not functioning, or the wait time to vote
in a precinct exceeds forty-five minutes; they should be clearly distinguished from
provisional ballots, and once voted, should be deposited in a secure receptacle;
and they should be treated and counted as regular (not provisional) ballots.
Further, each polling place should have on site, at a minimum, backup ballots in
the amount of 20 percent of its registered voters.

¢ Require states in which voter lines have been long to develop remedial plans
to reduce wait times. HAVA should be amended to require states in which voter
lines were longer than 45 minutes in the 2008 general election to submit a
remedial plan to reduce wait times.

IV. THE JOINT REPORT’S OTHER RECOMMENDATIONS FOR DEEPER
CONGRESSIONAL REVIEW

In addition to the reforms outlined above, the Joint Report also urges Congress to
engage in a deeper review of the increased and costly privatization of the election
process. In many states, public officials rely on private firms and contractors to build and
maintain voter databases and election systems instead of public employees. The nation’s
democracy infrastructure is a public trust that should be a responsibility of public
agencies, officials and government information technology professionals, where
institutional memory, continuity, flexibility, and responsiveness are cornerstones of the
work and public service mission.

Electronic voting systems have proven to be unreliable and insecure for the
counting and recording of votes. Further, where these systems are used, elections cannot
be verified nor audited. Voter-marked paper ballot systems are necessary to ensure that
votes will be properly counted and that the public will have confidence in the accuracy of

10
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electoral outcomes. Mandatory election audits are also critical for protecting the integrity
of our elections.

Federal funding for election improvements is not secure. Continued HAVA
funding or funding for any new federal program to improve our voting process should be
reliable, and should include assistance for states to develop information technology
capacities to manage, update, and run election systems as an ongoing public state
government function. The reliance on private vendors and its impact on election integrity
should be evaluated as a new generation of improvements is adopted. Further, states
using unreliable and insecure electronic voting systems need funding assistance to shift to
voter-marked paper ballot systems which ensure the verifiability and accessibility of
elections.

Thank you for your kind consideration of my testimony and for ensuring that all
voters have the opportunity to vote, have their vote counted, and receive equal protection
under the law. Advancement Project is pleased at any time to provide technical advice,
assistance, and testimony to this Committee as it develops legislative reforms that will
safeguard the ability of eligible voters to participate in elections.

11
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EXECUTIVE SUMMARY

“I am calling abour a problem I had this morning for vot-
ing. I was denied my right to vote. [ am a registered voter. |
have proof of registration. I have my registration eard along
with my registration number. I had my ID with me. They
said that because I am nat on the list, I could not vote. I was
not offered a provisional ballot, T was straight-out denied my
right to vote today.”

Voter Hotline caller, Miami-Dade County, Florida
November 4, 2008

“They are not letting me vote at the voting booth and my
location because I had a different name the last voting year
and have gotien married since then, even though I have
identification that proves that was my previous name and this
is my name now, including a marriage certificate, driver’s
license, social secuvity cavd. They told me, ‘berter luck next
year”"
- Voter Hotline caller, Platte County, Missouri
November 4, 2008

T went to my palling location and they told me my regisira-
tion was erased from the system because 1 bad not voted in
the Lust federal election and that is something I have never
heard of before so I'm not able to vote because of that.”
- Voter Hotline caller, Summit County, Ohio

November 4, 2008

“T wens over to my polling location at 7:00 because I had to
drive to Delaware for work (Im a small business owner) only
10 find and be told that the mackhine was broken. [ wasny
offered any other way to vote, no back-up plan for those of us
this marning. I'm new in Delaware and won't be able to ger
home in time to vote and thats very disappointing.”
- Vater Hotline caller, Berks County, Penngylvania
November 4, 2008

These are a few of the voices of Americans who were
denied their right to vote this past November 4th and
tried to do something about it. These citizens were reg-
istered 1o vote. They went to their correct polling place
with identification. They followed the rules, yet they
faced an unexpected array of barriers and challenges.
Some were not on voter lists, or their ID was not accept-
ed, and despite efforts to prove their eligibility, they were
not allowed to vote in the 2008 presidential election.

In other instances, the voting machinery itself failed.
Electronic poll books did not work or operate smoothly.
Or electronic voting machines {DRE) had problems
ranging from not operating at all to inaccurately record-
ing voters choices. Emergency back-up paper ballots,
which were required to be available in many states, were
not used or were ineffectively used, and as a result, many
citizens left without casting a ballot.

The concerns and voices of voters who seek help

on Election Day often are forgotten as winners are
announced and the political process continues; however,
during last year's presidential cycle 68,992 voters called
two nationwide voter hotines where their Election Day
complaints, cries for help, and views of the process were
recorded — both for use on Election Day to correct
problems at the polls, and, more importandy, for use in
the months following Election Day as the basis for insti-
tuting reforms,

InfoVoter Technologies operated the two national voter
hotlines discussed in this report, in partnership with
major media organizations, such as CNN and The Tom
Joyner Morning Show. Civil rights advocates, including
Advancement Project, NAACP National Voter Fund,
and Voter Action, which are co-authoss of this report,
tracked these hodine calls during the 2008 presidential
primary and general elections and worked to ensure the
broadest voter franchise.

e

VERING

FLAWS IN ELECTION ADMINISTRATION 1
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The hotline calls offer an unfiltered window into voters’
experiences and often reveal systemic failures and limira-
tions in the administration of elections. The first minute
of each call was recorded, coded, and forwarded to local
election offices with the hope of resolving the voters’
problems. Today, these calls serve another purpose: they
can help Congress and election professionals to improve
the process for voters before the next federal election in
2010, The calls also point out election administeation
policies and practices that ase ripe for federal review.

The broad perception among election administrators that
2008 was a ‘trouble-free’ year — as no state experienced a
‘Florida-like’ presidential recount — is belied by the voices
of thousands of voters across several states who called

the hotlines seeking help to vote. Even in a presidential
election where 133 million people voted, the reporred
breakdowns in the process for thousands of voters, as
reflected in the hotline calls, matter — because every vote
matters. Moreover, as we know, 2008 was not without
fierce federal races with margins of fewer than 500 votes,
the U.S. Senate race in Minnesota being a prime example
of one such close contest.

But there is a larger and eves more fundamental point
that Congress should heed and act on before the 2010
cycle begins. For far too many voters, as their hotline calls
attest, voting is a frustration-filled, even confrontational
process where well-meaning, eligible citizens are being
denied the legal right to vote. Instead of being helped
to navigate a process that is increasingly filled with new
requirements and technologies — such as maiching a
voter’s information with government databases or new
restrictive ID requirements — voters are ever more aware
that election workers in many states give the benefit of
the doubt to the government’s rules, information and
technology instead of to eligible citizens with voting
rights.

This institutional bias extends to a reluctance to provide
back-up paper ballots in many jurisdictions using elec-
tronic voting systems, This trend is deeply disturbing and
must be fundamentally rebalanced toward the voter, so
that all eligible citizens can cast a ballot that will be prop-
erly tabulated on Election Day.

This report’s authors know election administration is
complex. Still, it is crucial that Congress require states to
adopt simple Election Day safeguards that will help to
eliminate many of the barriets to voting identified by the
hotline callers in 2008. Their voices are the vanguard of 4
million Americans who were denied the right to vote last
year because of election administration problems, accord-
ing to the Caltech/MIT Voting Technology Project’s
estimates. The suggested safeguards, which are used in a
handful of states but not nationwide, will remove poten-
tial voting barriers before the next federal election as
Congress continues its work to improve elections.

After teviewing thousands of voter hotline calls, dozens of
which are cited in this report, we urge Congress to insti-
tute these Election Day safeguards well in advance of the
2010 federal elections:

= Require states to offer eligible citizens whose names
are not on polling place voter lists, including voters
who have moved within a state, a ‘voter affirmation
affidavit,’ by which they can legally swear, under
penalty, that they previously registered to vote. Upon
completion of the affidavit, the voter would be issued
a regular ballot. Several states now use this approach,
where it is seen as simpler than the provisional ballot-
ing process created by most states to comply with the
Help America Vote Act of 2002 (HAVA).

m Require states whose election jurisdictions are using
electronic voting systems to stock a supply of emer-
gency paper ballots at polling places as a backup tool
in the event thar electronic systems fail or to help alle-
viate long lines due to unexpected voter turnout.
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u  Require states to accept as valid polling place iden-
tification, at 2 minimum, all forms of photo and
non-photo ID currently authorized by HAVA.

These proposed remedies, as well as others discussed in
this report, are based on the principle that assisting eligi-
ble voters to cast regular ballots and counting those votes
are cornerstones of our democracy.

Congress enacted the National Voter Registration Act of
1993 (NVRA) to expand voter registration opportuni-
ties for eligible individuals in traditionally disadvantaged
or underrepresented communities by mandating voter
registration in motor vehicle departments and social and
disabilities service agencies, as well as registration by
mail and through non-governmental parties. In 2002,
Congress enacted HAVA in response to various failures
of election administration brought to light by the 2000
presidential election, In pertinent part, HAVA man-
dated the use of provisional ballots to ensure that voters
would not be turned away at the polls, required states to
establish statewide voter registration databases, and pro-
vided funding to states to upgrade their voting systems.
But as thousands of 2008 voter hotline calls attest, the
NVRA and HAVA have not gone far enough to ensure
that ail eligible voters who want to vote in federal elec-
tions can do so and cast a ballot that will be counted.
Ironically, many of the reforms mandated by HAVA
have had unintended consequences that have restricted
the franchise.

As Congress considers the ongoing improvement of our
democracy infrastructure, it is crucial it does not lose
sight of the vorers’ experience particularly as new hurdles
emerge that prevent otherwise eligible citizens from vot-
ing, We urge Congress swiftly to enact the Election Day
reforms described in this report, which are intended o
prevent many of the barriers identified by voters in 20608
from recurring in 2010.

UNCOVERING
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INTRODUCTION

Sources in This Report

This report draws on the recorded calls of voters who
reported that they were eligible to vote but nonetheless
prevented from voting during the 2008 presidential elec-
tion because of shortcomings in what is broadly known
as election administration, or how our elections are run.
They went to vote on November 4, 2008, during early
voting in the preceding days, or during the primaries, but
were thwarted by various barriers. They then called one
of two nationwide voter hodines featured in this report,
cither 866-MYVOTET1 or 877-GOCNNOS for help.
The 866-MYVOTE] hotline number was marketed by
the NAACP National Voter Fund primarily to African-
American audiences through the Tom Joyner Morning
Show (TJMS), BlackAmericaWeb.com, American

Urban Radio Networks, and the National Coalition of
Black Civic Participation. The 877-GOCNNG8 hotline
number was marketed primarily on CNN and its affili-
ated networks. Calls to either hotline were directed to

a center where they were recorded, screened, coded and
forwarded to officials in that caller’s election jurisdiction.
Callers were notified at the beginning of the call, before
they were permitted to record a complaint, thar che calls
would be recorded and used on Election Day and poten-
tially afterwards, for further study. In rargeted states, the
calls were monitored in real time by the organizations
sponsoring this report, and in various instances follow-up
actions were initiated to protect the callers’ voting rights.

The hotlines were created and run by InfoVoter
Technologies, a Philadelphia-based firm that partnered
with several national media organizations, voting rights
groups and labor unions to assist voters on Election Day.
Voters calling the 866-MYVOTE! hotline were provided
the option of secking a voter registration application in
the mail via their local election officials, and that hotline
recetved 119,595 calls for that purpose during the 2008
election cycle. The hotlines received a combined total of
105,720 calls seeking information on poll locations." And,
the hotlines received 68,992 calls, with some overlap,

involving various categories of election administration:
from polling places not opening on time or operating
smoothly; to the voter’s registration information being
omitred or incorrectly listed in polling place records; to
confusion or misapplication of state or federal voter ID
requirements; to machinery failures where no backup
or alternative means of voting was offered. The voter
hotline calls discussed in this report focus on the six
‘battleground’ states of Florida, Georgia, Missouri, Ohio,
Pennsylvania and Virginia where voter registration and
participation were high.

Given the nature of this particular hodine system and sim-
ilar Election Day monitoring efforts, it is both impossible
and impractical to verify each hotline call for its accuracy
or completeness. It is presumed that the calls were made
in good faith and reflect real concerns of potential disen-
franchisement by voters who believed themselves to be
eligible and registered to vote. Accordingly, the anecdotal
excerpts in this report are not necessatily presented for
their individual truths, but rather to show patterns that
reveal potentially serious breakdowns in our nation’s sys-
tem of election administration.

This report’s authors are voting rights advocates who
work to ensure that all individuals who are eligible and
wish to participate in American democracy have that
opportunity. They present this report, its analysis and
recommendations with the intent that voters in future
elections will not experience the problems that prompted
these individuals to call a voter hotline in 2008.

Background: Election
Administration Since 2000

The practice of election administration has undergone

as many changes in recent years as any area of public
policy and government. The catalyst for these changes,
facilitated by Congress's passage in 2002 of the Help
America Vote Act (HAVA), was the controversial 2000
presidential recount in Florida and the flaws in election
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administration that it exposed, Through HAVA, Congress
sought to overhaul American elections by introducing
new technologies and practices, most notably electronic
voting systems and the requirement that states compile
statewide voter lists and databases. HAVA also sought to
offer voters a new safeguard from administrative error by
requiring states to use provisional ballots, where voters
whose credentials were questioned at the polls could cast
a special ballot that would be set aside and, if certified
pursuant to state law, counted in the final official tally.

There is no doubt election administration has evolved
significantly since HAVA. However, despite efficiencies
achieved in many states, where disparate voting systems
and practices often were replaced by new and more uni-
form Sysfems, Arnerican elecdons are not ermr—free, In
fact, the national percentage of voters who were denied
the right o vote in 2008 was almost identical to 2000,
according to the CalTech/MIT Voting Technology
Project, which is one of the nation’s foremost surveys of
voter-centered election trends.

Stephen Ansolabehere, the Project’s co-director, testified
about these findings before the Senate Rules Committee
on March 11, 2009. He reported there were an estimated
168 million registered voters in November 2008. By
Election Day, 133 million people had voted when all
methods of casting a ballot were added up, he said. Yetan
estimated 4 million people were barred from voting due
to numerous problems falling under the broad umbrella
of ‘election administration’ issues.

“This is approximately the same number we saw in
2000,” the Harvard University/MIT professor testified,
concluding that “improving registration and authentica-
tion systems ought to remain a high priority.” In other
words, despite HAVA — or because of new issues created
by HAVA or tied 1o its implementation ~ there is an
ongoing pattern of millions of voters who face participa-
tion barriers in presidential cycles when voter turnout
historically peaks.

This report draws on the actual words of voters who were
unable to vote in 2008, as well as people who witnessed
others who gave up on the process — and left their poll-
Ing place without voting. Their problems are as varied

as the election process is complex. There were failures of
public officials to process voter registration forms before
Election Day. There were poll workets who blocked vot-
ers as they interpreted new and complex laws, such as
those concerning ID requirements and provisional bal-
fots, There also were breakdowns in electronic voting
machines due to their design, operation or poll worker
error. And there were mistakes by voters themselves, such
as not being aware of legal requirements to reregister
when moving to a new jurisdiction or to update their reg-
istration information after moving within the same town

or changing a last name after marriage.

Grading the 2008 Election

Most election officials view the 2008 cycle as a success.

They accommodated record voter turnout. They did not
see major technical breakdowns that cast doubt on final
results. When faced with anecdotal evidence of electoral
problems, such as those identified by the hotline calls,
election officials counter that no voting system is without
flaws, but that they are continuing to improve the system
to the greatest extent possible given their limited budgets
and staffs.

While these assertions are largely true, they do not
acknowledge the continuing potential for a major election
disaster on the scale of the 2000 presidential election.
Unlike 2000, the 2008 election of Barack Obama as the
nation’s 44™ President was decisive in the sense that no
series of election administration failures in any state had
the potential for altering the result in that state’s election,
nor did the result of the presidential election depend on
the resolution of an election contest in a lone swing state.
One need only look at other close races in the 2008 gen-
eral election, however, such as Minnesota’s U.S. Senate
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race between Al Franken and Norm Coleman, to see how
even modest problems in election administration can
have major electoral consequences. The nation should
consider itself fortunate — or perhaps lucky — that the
ballot-by-ballot recount in Minnesota’s U.S. Senate race
did not occur in a single presidential ‘swing’ state, such as
Florida in 2000.

Some of the solutions promoted by HAVA itself, such as
the creation and reliance on statewide voter databases, new
data-matching procedures to screen information on the
voter’s registration form, the “upgrading” of voting systems,
and the use of provisional ballots have had unintended
adverse consequences for both voters and administrators.
This report cites dozens of scenarios that voters faced last
fall involving these very issues and systems.

There were common threads behind the details of what
happened o 2008 thwarted voters, as revealed by the
calls. The first is the election process itself is often biased
in favor of the state and against the voter. In many
states, if election administration errors occur — for what-
ever reason — the voter is blamed and loses their right

to participate. The benefit of the doubt is given to the
government: to its voter lists, databases and election prac-
tices, and not to the people it is intended to serve: eligible
voters. Our system accepts disenfranchisement caused by
election official error all too readily, such as individuals
who registered at a state motor vehicle agency but whose
application was not sent to the approptiate local election
office and thus was barred from voting. The operating
assumption that the state is error-free in administering
elections, or that even if the state errs, the voter must
bear the penalty, is deeply flawed. Voting rights are core
civil rights and the legitimacy of our democracy hinges
upon voter participation. Therefore, the imbalance
between the state and voters must be acknowledged by
policymakers and recast in favor of eligible voters,

Immediate Reforms Necessary
to Safeguard Voters

As the 111™ Congress revisits election administration

issues, it should take immediate steps to address the bar-
tiers identified in the 2008 and previous federal elections
to prevent a reoccurrence of those problems in the 2010
federal elections. We urge Congress to enact the following
immediate reforms in time for the 2010 elections:

» Amend HAVA to guarantee that eligible citizens
who affirm that they attempted to register to vote
but whese names do not appear on the voter rolls,
or who affirm that they moved within a state, can
cast ballots that are counted on Election Day. HAVA
should be amended to allow voters who can establish
their identity and current residence in the jurisdic-
tion, either through showing a current and valid
photo identification and/or a current utility bill, bank
statement, government check, paycheck, or other gov-
ernment document that shows the name and address
of the voter, to complete a ‘voter affirmation affidavit.”
If the voter affirms by affidavit his or her identity and
current residence and that he or she submitted a reg-
istration application prior to the registration deadline,
or moved within the state from a previous registra-
tion address, the voter should be issued a ballot that
will be counted on Election Day like a regular ballot.
Officials should then use the information contained
within the voter affirmation affidavit to update their
voter database after Election Day. This procedure
of a ‘voter affirmation affidavit’ is currently used in
Michigan and Vermont.”

Regquiring a uniform voter affidavit would be simpler
than the hodgepodge of state law that governs the
administration of provisional ballots. Moreover, by
relying on a voter’s signature and sworn oath under
penalty of law, this approach refocuses a voter’s entitle-
ment to vote on eligibility requirements — citizenship,
age, residency — and realigns the balance between state

and voter to ensure that eligible voters whose name
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does not appear on the voter rolls due to errors caused
by the state will not be disenfranchised.

= Require states to stock back-up paper ballots in
jurisdictions where officials have installed DRE or
electronic voting systems. Backup paper ballots miti-
gate breakdowns in electronic machinery so voters
are not disenfranchised due to technical malfuncdons
ar poll worker error. The backup ballots also provide
a means for poll workers to reduce lines or waiting
times during peaks in voter traffic.

»  Amend HAVA 1o require states to accept as valid
polling place identification, at a minimum, all forms
of photo and non-photo ID currently authorized
by Section 303(b) of HAVA. In many states, new
voter 1D laws are unnecessarily restrictive and force
poll workers to bar eligible, registered voters from
voting with a regular ballot. For example, hotline
callers reported that active-duty military ID cards
(which lack a signature because information is digi-
tally encoded) were rejected in Florida, just as elderly
voters who lacked a current and valid state drivers
license were barred from voting in several states. Ata
minimum, Congress should clarify that the following
forms of ID must be accepted as valid polling place
identification for any voter in a federal election: a cur-
rent and valid photo identification and/or a current
utility bill, bank statement, government check, pay-
check, or other government document that shows the
name and addzess of the voter.”

Deeper Congressional Review

In addition to the short-term reforms outlined above,
this report’s authors also urge Congress to improve voter
registration by enacting legislation that would require
automatic registration of all eligible voters and permit eli-
gible voters who do not become registered automatically
to register to vote on Election Day.

Another issue needing congressional review is the
increased and costly privatization of the election process.
In many states, public officials rely on private firms and
contractors to build and maintain voter databases and
election systems instead of public employees. The nation’s
democracy infrastructure is a public trust that should be a
responsibility of public agencies, officials and government
information technology professionals, where institutional
memory, continuity, flexibility and responsiveness are cor-
nerstones of the work and public service mission.

Electronic voting systems have proven to be unreliable
and insecure for the counting and recording of votes.
Further, whete these systems are used, clections cannot
be verified nor audited. Voter-marked paper ballot sys-
tems are necessary to ensute that votes will be properly
counted and that the public will have confidence in the
accuracy of electoral outcomes. Mandatory election
audits are also critical for protecting the integrity of our

elections.

Federal funding for election improvements is not secure.
Continued HAVA funding or funding for any new fed-
eral program to improve our voting process should be
reliable, and should include assistance for states to devel-
op information technology capacities to manage, update
and run election systems as an ongoing public state gov-
ernment function. The reliance on private vendors and
its impact on election integrity should be evaluated as a
new generation of improvements is adopted. And, states
using unreliable and insecure electronic voting systems
need funding assistance to shift to voter-marked paper
ballot systems which ensure the verifiabilicy and acces-
sibility of elections.
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As Congress revisits election administration issues in
2009, it should consider near-term steps and longer-
term responses. In the shore-term, it should enact simple
Election Day safeguards before the 2010 cycle begins to
remove barriers cited by voters during last year's presi-
dential election cycle. In the long term, it should review
federal election laws that may be outdated or not achiev-
ing desired goals of expanding the voter franchise.

Above all, Congress needs to think anew about the voting
process from the perspective of well-meaning citizens like
Rich B. of Hillsborough County, Florida., He was barred
from voting last fall but believed he was following the
law. His November 4™ hotline call revealed a regretable
situation that could have been resolved if the process
placed more value on enabling voters like him to partici-
pate and offered 2 simple means to do so:

“Yes, my name is Rich [B.]. I am in my voter precinct.... |
have my vater ID, my registration, my drivers’ license, every-
thing — and they de not even have me in the books, man.

1 plended with them this time... I'm not going to vote this

time... Please send somebody out bere to help, man.”

Similarly, administrators should stock polling places with
back-up paper ballots, so voters like this Missouri resi-
dent would not have made this voter hotline calk:

“Presently at Velda City polling place in St. Lowis, Missouri,
in North County, voters wha have been waiting since 10:00
this morning have not been able to vote. These is inadequate
equipment. It is very poorly organized. And as a result of thas,
many voters have left. Its a nearly 100% African-American
precinct. And rhats whats happening.”

Compare the Velda City report with another hotline call
from St. Louis. Both polls wete chaotic on Election Day
this past November, but this caller noted a crucial dif-
ference: the caller did not give up and eventually voted
because back-up paper ballots were issued.

T would like to report that the voting procedures ar Jennings
School district in St. Louis, Missouri, were just awesomely ter-
rible. I waited in line for over 3 hours, my daugler for over
4 hours. They didut have any working booths. We had to vote
by paper. I have never seen anything like it.”

8 INFRODUCTION
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2008 VOTER HOTLIN

E CALLS
AND ANALYSIS

Disenfrcnchised Voters in 2008 to ive and vote in our old voter poll. He went down there.
They told him that be needed to go back out to the right town

This report fooks at the 2008 lection’s voting barriers area in which we live to cast bis vote. Accarding to the Kansas

and solutions from a voter’s perspective. N . o .
persp City Board of Election Commissioners, we needed to reregister
because we moved to a different jurisdiction. However, we are

In a country with an estimared 168 million registered all still living in the Jackson County area and I just think this

voters and thousands of election jurisdiction i . .
ands on jurisd s, each with sucks. So there go two vetes out the window. And my sen is a

its own rules, political traditions and voting machinery, oung black male, age 25, trying to exercise his right t0 vore

there are surprisingly few occasions where policy mak- And 1 just think his is a sad sisuation, that today comes about

ers hear directly from voters about their experiences on
Election Day. Unlike the technical and legal debates that
often confront public officials on clection issues, the

and he cannot exercise his vight to vote. And he was never
once informed that he needed to revegister.” Jackson County,

Missouri
everyday experience of voting and the election process
is fairly simple. Voters want to show up, vote without Why, after the creation of satewide databases under

unreasonable delay or conplexity, and have confidence HAVA, did this voter even have to reregister? Are the

their vote will be counted. X
newest voter lists only used o remove vorers, not keep
them in the system as they go about their lives? It is an

Most voters do not know the mechanics of election open question if HAVA' intended remedy; provisional

administration, such as the difference berween a provi- balloting, would have permitted the voter to cast a ballot

sional and a regular ballot, as well as election officials, that would have counted, which is determined by state,

poll workers or legistators. They do not think abour not federal, law. Although the voter did not reregister in

voting most days of the year. On Election Day or dur- time for the election, his eligibility to vote - his age, resi-

ing early voting, most look for their voting materials i - . K
g carly & ¢ oting materials in dency and citizenship - was not in doubt.

desks, grab their wallet or ID if one is needed, look up
their polling place location, and allocate a short window (311 Shetacles to voting also affect other categories of
to vore. voters who move — such as active-duty members of the
military.

What many voters find, particularly in states that do not
have Election Day registration, or same-day registration “My mame is Robert. 1 am calling from Pernsacola, Fiovid,

with early voting opportunities, is a process that often and 1 have been in the Army for several years and I now live

B . ; .
does not allow a ‘margin of crror’ for mistakes by clec- in Florida near Pensacola, and in order 1o vote here I have to

ton officials, poll workers, ot first-time voters who are Bave a Flovida ID. So [ wens 10 get & Flavidi 1D and al of a

unfamiliar with the voting process. Consider this African- sudden on the first of Octoben, they changed the rules, where

America ing fi E i i i . . ;
merican hotline caller from Kansas Ciry, Missourl, who 1 have to have @ birth certificate, which means [ have to go

moved before the election but did not reregister in time, . i
oved A clection but did not reregister in time back to my state and get & biveh certificate, to come back to
Florida ro get an ID just 1o vote, and there won't be enough

My name is Sherry (L), calling on bebalf of my son. Marcus time to do that between now and when the vote actually takes

[L.]. W are buth Afvican Americans. My son went 1o vote in Pplace. So, I was just waondering if you guys heard of anyrhing

the area in which we live. His driver’ license states the area

of that nature?” Escambia County, Flovida
in which we live and they procecded to tell him thas he conld

not vote. He needed to go down to old address where we used
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This call reveals that Florida’s onerous voter ID require-
ments serve as a powerful deterrent to voting that may
dissuade eligible voters from participating in elections.

These complex and cascading explanations raise more
basic questions: why isnt voting simpler? And what is a
fair way to assist well-intentioned and otherwise eligible
citizens in a process that may be error-prone? Another
way of posing this question is, ‘Do policy makers, elec-
tion administrators and poll workers assume that most
voters’ intentions are honorable, or do they assume that
mistakes will lead to illegal voting?’

Vireually all of the callers to the Election Day hot-

lines sought simple solutions to errors that seemed to
accompany a complex election administration process,
regardless of the cause and without casting blame. They
just wanted to exercise their right to vote. Among the
most troubling calls were those from voters who reported
that they were registered voters, had voted in prior elec-
tions, and had not moved yet nevertheless found their
names missing from the poll books on Election Day.

“Yes, my name is Clinton [].], and my wife, Madelyn {].],
ord, Pr d. Naw,

she voted in the last presidential election in 2004 and, for

here in ia is not

some reason, her name did not appear on this list heve in
Royersford. So I'm just wondering exactly what the deal is.
We did check online before the end of vater regissration and
she was registered, but now she’s not registered,” Montgomery

County, Pennsylvania

I am calling on bebalf of my daughter. .. She’s a profissional
educator. She was turned away from her polling place this
morning before she went into school, told she was not on the
voring ranks... When she went to the polling place, they said
that she had been removed from the voter ranks and they did
not offer her an opportunity to use a provisional ballot. They
said they did not know what provisional ballot ro give ber,

so they denied her the opportunity to vate.” St. Louis County,

Missouri

I was directed to 5 separate precincts and then told thas my

information was not in the ballot book. So I was only able to
do a provisional vere when I know in fact that I am a regis-

seved voter.” Escambia County, Florida

When academics, such as the authors of the CalTech/
MIT report discuss situations like these last few examples,
they often refer to “false positives’ and ‘false negatives’

in the verification stage of the voter registration process.
They break registration into several stages, ending with
verifying the voter’s identity ac the polls before receiving

a ballot. The rationale given in states that have adopted
stricter voter registration and voter ID standards follow-
ing HAVA has been to prevent voters from impersonating
other voters and casting more than one ballot.

But what if, as many of the hotline calls suggest, the reason
a voter’s name is missing from his or her polling place list
is not an attempt to game election results but instead is the
resule of an error that occurred somewhere along the chain
of events in the processing of voter applications en route

to Election Day? What if new administrative practices that
have accompanied the most recent federal and state elec-
tion law changes are actually disenfranchising voters?

“What was notable in the March 11 testimony before

the Senate Rules Committee by Stephen Ansolabehere

~ co-director of the CalTech/MIT survey that surveyed
50 states and estimated 4 million registered voters were
prevented from casting ballots in 2008 - was their survey
found “no such instances” of individuals intentionally
impersonating other voters for partisan gain. lnstead,
they found many instances where voters “names are not
on the rolis but should be or are incotrectly recorded by
the election office.”

In other words, voter impersonation is not a national
issue or threat to the integrity of the system, but there is
much evidence that systemic voter disenfranchisement is,
according to one of the most extensive and credible 2008
post-election surveys undertaken.

1o 2008 VOTER MOTIINE CALLS AND AMNALYSIS
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FOCUS: VOT

The voting rights advocates who authored this report
reviewed thousands of 2008 voter hotline calls in six
states: Florida, Georgila, Missouri, Ohio, Pennsylvania
and Virginia. They found broad categories of problems
involving many scenarios where the bottom-line result
was citizens lost their right to vote. This report divides its
discussion of the hotline calls and related issues into two
sections: those involving voter registration and authenti-
cation before and on Election Day; and voting machine
failures that disrupted the process to the extent that peo-
ple were unable o vote or lost confidence that their vores
were being properly recorded.

As readers consider the hotline calls and the substance of
the issues posed, they should ask, “What real-time solu-
tion could have helped this person o vote in 20087 and
“What systemic teforms would be needed to ensure this
scenario does not recur?’ The answer to these two ques-
tions will be different and require different responses, as
helping voters on Election Day and fixing the underlying
voting process issues are different rasks.

First we turn to voter registration issues. The Flection
Day hotline calls reveal dozens of scenarios where infor-
mation errors concerning registration —~ whether the faalt
of local election officials, government databases, state
agencies, or voters themselves — prevented eligible citizens
from voting in 2008.

The first of these scenarios involves voters who believed
they were registered to vote but discovered they were
missing from polling place voter lists for various reasons,
starting with a failure of government agencies to process
their registration applications.

“On Sarurday, my husband and 1 tried to vote in Orange
County, Florida, and were told that we were purged from the
system. The last time we voted was 2002. When we rencwed
our drivers' licenses ar the Department of Moror Vehicles, we
were asked if we want to change our voter registration address.

We agreed to do that, however we were rold by the Supervisor
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of Elections at the poll that 90% of the changes made at the
DMV are never passed on 1o the Supersisor of Elections.”
Orange County, Florida.

This Jefferson County, Missouri voter, in similar cir-
cumstances, was told it was common knowledge among
officials that many voter applications are not processed by
the state.

“We tried to vore today. W were told thar when we got our
drivers’ license renewed thar they would register us to vote.
And if it didnt get done in time, we could get a provisional
ballot. And 1when we got to the polls today to vore, they didnt
show us registered. They said that the Department of Revenue
does this all the time. They say that they are going to register
you and they den't. And we asked for the provisional bal-

lot and they said it wouldnt count, and we couldn’ ger it.”
Jefferson County, Missouri

In many of the calls it was difficult to identify precisely
where the process broke down. For instance, this Georgia
caller said she received a registration application in the
mail and submitted it. Yet she discovered on Election
Day that she was not on the vorter rolls.

“My concern is that [ was sent a registration form 1o vote
here in Macon, at the Macon mall and when I gor there they
didn’t have my name on the list.” Bibb County, Georgia

Likewise, this other Georgia caller believed that she had
registered o vote but her name did not appear on the
voter rolls,

“Tam a first time voter, a virgin voter, and I was 50 anxious
and happy to vate this morning and when 1 got to the poll
Jound our I conidn't vore because I wasn't registered. My name
didn’t show up on the register. I'm just really bummed abour
it because I know I registered to vote for this historical elec-
tion, and I just wish there was something I could do.” Clayton
County, Georgia
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This Ohio voter also discovered on Election Day that his
voter record contained errors, perhaps due ro mistakes
on the part of the postal system or election officials who
mistakenly recorded that the voter’s registration card was
undeliverable.

T was then confronted with having to place a provisional
ballot because they said my voter registration card was unde-
liverable. However, I had my voter registration card with me
s0 it could not be undeliverable. Buz, I bad to vote on a pro-
visional ballot and I'm not even sure that counts.” Franklin
County, Ohio

Likewise, this Georgia voter learned on Election Day that
his voter registration application had not been processed,
apparently because county election officials erroneously
concluded that the voter’s street address was not legitimate.

“1 live in Lithonia, Georgia... T've been there for 5 years. 1
went to go vote. They told me my address does not exist. They
do not have a record of it in Lithenia... I paid the taxes

Jor the last 5 years. They have no record of this and I'm not
allowed to vote... Me and my wife, neither one, can vote.
That means no one at Leslie Ridge can vote,” DeKalb Counzy,
Georgia

Errors in the transmittal of registration applications to
election officials also arose in the administration of absen-
tee ballots. This Pennsylvania voter called the hotline
because her daughter, a college student, applied for an
absentee ballot but did not receive it in time.

“Im calling in reference to my davghter... We sent in her
absentee ballos the first week of October - for her absentee
ballot to be sent back ta the home. The absentee applicarion

1 wwas told was never received and I know that that’s not true
because I sent it in myself. I took it to the Post Office as I senr
her a care package to college... How is it that a lot of college
students I'm finding who wanted their vote to be counted in
Pennsylvania all of a sudden their absentee ballot applications,
you can’t find them?” Philadelphia County, Pennsylvania

These calls were indicative of issues involving unpro-
cessed registration and absentee ballot applications, or
registration records containing inaccurate information.

Many other hotline callers simply discovered on Election
Day that they were not on their polling place voter list,
apparently because election offices had removed, or
purged, them from the rolls through list maintenance
procedures. While the NVRA requires officials to attempt
to contact voters who have moved by mail and await two
federal election cycles before removing their registration,
these callers did not learn that their voter registration had
been cancelled until they appeared ar the polls 1o vote.

“Tm calling from Philadelphia, Pennsylvania. Several of my
friends and family bave told me that when they got to the
poils, they were rold that they can’t vote because their names
weren't on the list. However, theyve been registered for several
years and someone needs to investigate why they are twrning
people away at the polls.” Philadelphia County, Pennsylvania.

“I was trying to vote and find out that I do not exist in
the database. I had registered in 2003, 2006 and 2007

by mail, which was mailed to my apartment complex to
me. Like I said, Ijust found out that 1don’t exist as a
registered voter, so at this point I want to know what can
I do because I would like to register, well not register, but
Twould like to vote because I did register three times and
that was 2005, 2006 and 2007." Summit County, Ohio

“I did not vote in the last presidential election and they
said that was the reason why and that I would have to
reregister. I thought ence you registered to vote, you

could vote.” Cherokee County, Georgia

Another dimension of registration issues surfaced in hot-
line calls where individuals discovered that their vorer
information either was incomplete or contained specific
errors, For example, voter information sometimes errone-
ously indicated that the voter was a member of another
political party or had already voted in the general election.
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“T've been a Democrat all my life. Now all of a sudden, I
went to the voters’ booth and Iin a Republican.” Philadephia

County, Pennsylvania

I am here at the precinct trying to vote and they'e saying
that I already early voted, which I did not. I asked to do a
pravisional vote and they are saying that because it in the
system that I voted, that I cannot even do a provisional to
dispute this vote. And I did not vote on the 28th of October.”
Broward County, Florida

Intriguingly, some of the voter hotline callers were pol}
workers who noted the extent of errors they found in
voter rolls and public records while working on Election

Day.

I was one of the poll workers, and in these communities
where I was working, we experienced an unheard amount of
erross which were on the part of, I believe, the elections board.
We had some 20-, 30-year residents who were unable to vote
as narmal, We were told that, according to the roster, they
weren’t on there. Their names were misspelled, The addresses
were incorrect, which was inaccurate with the mail that they
bad received.” St. Louis County, Missouri

Provisional Ballots

Under HAVA, voters whose names are not found on poll-
ing place voter lists must be offered a provisional baflot,
which will be set aside and counted pussuant to state law.
HAVA specifies particular circumstances under which dhis
intended safeguard must be issued but allows states to

set the rules for counting provisional ballots. As a result,
there are wide variations among states affecting the stan-
dards when to accept or reject these ballots. For example,
some states will partially count a provisional ballot if it

is cast with the voter’s county but outside of the voter’s
precinct {as to all contests for which the voter is eligible),
while others will only counc it if it is cast in a specific

precinct.

Election Day hotline callers cited provisional balloting

in various ways. In the first instance, some callers said
they were denied the right to vote outright, including not
being offered a provisional ballot. In other cases, voters
described poll worker confusion about when the bal-

lots should be offered — an issue that was compounded
by increasingly restrictive new voter ID requirements in
some states.

Once offered a provisional ballot, many voters said they
did not feel that ballot would be counted and felt slighted
as if given a ‘second-class’ voting option. Finally, some
hotline callers noticed that their names were not listed

on polling place lists but after pressuring poll workers

for explanations, discovered that they were on central or
countywide voter lists. Those callers said that bureaucrat-
ic inconsistency should not have been a reason to require
that they vote by provisional ballor.

This hotling caller from Virginia said the local voter rolls
contained his wife’s maiden, not married, name, but gave
no indication that poll workers offered his wife a provi-
sional ballot.

“My wife, recently married a year and a half ago, was turned
away at the polling place today. She carvied with her, her
voter regiseration card, which had ber maiden name on it. She
carried also her driver’s license; she carried both social security
cards that had her maiden and her married name on it with
corresponding social security numbers and she also carried her
marriage certificate up there. And, she was refused ar the polls
because they said she wasn't registered 1o vote and I cannot see
how this is within the limits of the law being as it theve was
all the supporting paperwork to prove who she was. They had
her on the rolls registered at our cammon address under her
maiden name, but since she wasn’t registeved technically under
the married Lust name, she was turned away even though she
had plenty of supporting evidence to prove who she was. She
wats not even offered the opporsunity to speak to an elecrion

official.” Prince William County, Virginia
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In other cases, callers knew about provisional balloting
but were nevertheless denied a provisional ballot. This
Floridian, a military veteran and federal law enforcement
officer, was one such hodine caller:

T am a registered voser in Miami-Dade. I am an Army ver-
eran. I am also a federal law enforcement officer. I've served
my country and continue to do so. I was also denied my right
to a provisional ballot, as well. I was told just vecently from
the elections board, somebody from the elections board, that T
had absolutely no rights at all to voting in the state of Florida.
They say, Absolutely not, if you do not meet every single one of
their criteria, you will be denied your right to vore.”” Miami-
Dade County, Florida

Some callers also noticed poll workers were confused over
when to issue the ballots.

“The problem I've been having with my voting, was thar the
person that took my name down did not really understand the
difference between a provisional ballet and a regular ballot,
s0 she is giving away ro all the folks in front and in behind
me any of the cards that indicate either position whether your
provision[al ballot] or whether you are actually been voting
there ar the same precinct all the time. So, we need 1o eduoare
the individuals a little better on that mechanism in which we

are all trying to vote with,” Prince William County, Virginia

T went into my polling location with my registered voter card.
It canfirmed my name and address that matched exactly what
wits on my driver license. [ even confirmed with the Franklin
County Board of Elections the day before thar everything was
correct. 1 was at my correct voting location, but they made me
Jile a provisional ballor, they couldn’s rell me why, we called and
they still couldn’s give us an answer.” Franklin County, Ohio

Calls from other voters strongly suggested that the voters
were not offered a provisional bailot because they did not
have the correct form of vorer 1D.

T am 82 years old. 1 stood in line for three hours to vote
yesterday. And when 1 gor there, T had my voting card and
driver’ license. But the driver’s license was from New York.
So it wasw’s geceptable and I couldn’t vote.” Pinellas County,
Florida

“We are being refused the ability to vore because our address
does not mazch the address thats on our license, even though
the corvect address is on the polling shect. Again, not being
able ro vote due to the fact your addsess does not march that
of the address on your ficense. That is in the city of Overland.
People are being turned away,” St. Lowis County, Missouri

In other instances, hotline callers reported that their
names were not on their polling place list. After they
pressed poll workers and other officials to make inquiries
on their behalf, they learned they in fact were listed on
that jurisdiction’s ‘central list” or in the statewide databas-
es. In some cases, these voters were turned away from the
polls. In other cases, they were given a provisional ballot,

Just went to my local polling station and tried to vore. I was
told by them that my name was in the computer but they did
nat have it on the [polling place] list so I couldn’t vote.” Palm
Beach County, Florida

“1 had called this morning... the Fulton County elections
office, just ro make sure I was registered, becanse I am a first
time woter, and 1 just wasn't sure if they got my registration or
not. They did, they looked me up and they said I could vore
and they gave me the location and then when I got there I
was not in the system, for whatever reason, they looked me up
under fists and they didn't have me and then I was forced to
do a provisional ballot. So, I was not very bappy with my first

voting experience.” Fulton County, Georgia

Finally, among the hotline callers who received provision-
al ballots were people who felt this means of voting was

a slight or had littde confidence their vote would count.
These calls illustrate how interruptions in the voting
process — or confusion over procedures — can undermine
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public confidence in our democratic system. In one case,
poll workers appear to have wrongfully issued a provi-
sional ballot, rather than an emergency paper ballot, in a
precinct with a machine breakdown.

1 had 1o cast a provisional ballor. .. because the only machine
that was taking the punched ballots bad malfunctioned... My
basic complaint is months and months of preparation shouid
have been done to get the machine, or a machine operational
rather than going with a provisional ballot, because from
what [ understand, rumor or not, that these ballots are placed
underneath this machine may not be counted unless it is
real close election such as the 2004 election. So it would be

a shame to not have these ballors counted.” Jackson County,

Missouri

In another case, a Georgia voter appears o have been
unlawfully purged from the rolls because he had not voted
in recent elections and was issued a provisional ballot,

My husband ... a disabled Vietnam vet went 16 vote this
morning. Het 67 years old and he was told he did no longer
appear on the books; he's been removed. He was devastated.
He was not able, be put in a, I think itk called a provisional
papes, but he was not able ta vote. I'd like to know why dow't
they notify people if they are going to be removed. I know he
should have been voting, but he elected not to. Sometimes he
goes through a depressed mode and he just doesn’s want to ger
out, but this time be really wanted to vote.” Gwinnett County,

Georgia

The voter hotlines also received many calls from students
facing barriers at the polls. After enduring long lines
and entering polling places, many students wld the voter
hotlines that they were barred from voting by seemingly
arbitrary interpretations of their state voter registration

requirements.

“I'm a student at the University of Miami Law School and
submitted the last four of my Social Security for my voter

registration that was complered on time. However, I've now
received notification that they must have further verifica-

tion of my full Social Security and other information that is
extremely difficult for me to obtain. I believe that my vete

is being suppressed. On the website for voting as a student,
they state that all they needed was the last four of my Social,
however they are making, as 1 said, this more difficult, And

1 believe that this is affecting all out of seate students in the
law school at the University of Miami.” Miami-Dade Coungy,
Flovida

“Hi, 1 am a student at Virginia Commonwealth University

in Richmond, Virginia... I believe it is unfuir that students
are told they can only have their student IDs and then they get
ta the polls and they are turned away. Again, I am a student
here at Richmond, Virginia.” Richmond City, Virginia

“We are having voters being turned away from the polls.
Theyre having problems with provisional ballots and we are
having college students wha have vegistered their new addresses
on campus being turned away from the polls and not being
able to vote. This is @ huge problem seeing as that the precinet
224 is located right next to a major university around the

Dayton area.” Montgomery County, Ohio

These multiple barriers faced by student voters under-
score the rationale for having the opporrunity 1o sign
Election Day affidavits affirming that they registered to
vote and then receiving a ballot that can be counted on
Election Day.
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Better Election Day Safeguards

The experiences described by the voters in the above-

cited hotline calls pose the question of what could have
been done on Election Day to ensure that the voters, if
they are eligible and affirm that they had attempted to
register, could vote a ballot that would count. From all
appearances, these individuals were eligible voters who
had in some cases been registered for many years and
wanted to vote in a historic presidential election.

This report and its analysis seek to focus Congress on the
need for short-term solutions that can be implemented
before the next federal election cycle begins in 2010, as
well as to pinpoint issues in election administration, fed-
eral policy and law that should be part of an ongoing and
deeper election reform discussion.

Congress, in HAVA, intended that provisional ballots
would be the safety net to prevent eligible voters from
falling through cracks In the process of maintining
voter records and registration lists. However, there have
been unintended consequences that have had exacily the
opposite effect as many states have implemented this
requirement. As many hotline calls reveal, voters whose
registration information Is not accurate or current in state
and federal databases are losing their right to vote. What
is most important in this trend is that inconsistent voter
data — regardless of its source ~ has supplanted in many
states other means by which voters can demonstrate their
eligibility. The legal basis of eligibility in most states has
to do with age, citizenship, residency, mental fitness, and
in some cases felony convictions — which is altogether dif-
ferent from passing a government database matching resc.

Rejecting voter applications on the basis of failures 1o
match is only one issue cited by 2008’s voter hotline
callers. Others involve voters who were removed from
voter rolls without their knowledge. Others involve not
presenting specific forms of approved 1D before voting.
Others involve poll workers who were confused by state

or federal law requirements. Stepping back from these
specific issues, one sees a cascading effect if voters, poll
workers and administrators fail to dot every ¥’ and cross
every ‘t.” But if mistakes are made, it is the voter — not
the state ~ who Joses his or her legal right to vote.

This analysis, raised by voters themselves who called
Election Day hotlines in 2008, suggests that Congress
must act to improve Election Day safeguards before the
next federal election in 2010, while at the same time add-
ing specific post-HAVA election administration issues to
its ongping deliberations on improving elections.

Under HAVA, many states are rejecting large percent-
ages of provisional ballots. Missouri, for example,
rejected nearly 75% of the provisional ballots cast in the
November 2008 election, according to state records. In
Florida, 51% of these ballots were rejected in last fall. In
Pennsylvania, the figure was 44%. While election officials
work hard to verify provisional ballots, a handful of states
have raken a slightly different approach ro fulfill HAVAs
provisional ballot requirement. These states offer voters

a far simpler alternative, which streamlines the process
for election officials, and realigns the balance in favor

of voters who would otherwise be disenfranchised by
administrative or poll worker error.

Tha alternative combines a short “voter affirmation
affidavic’ and voting with a ballot that is wbulated on
Election Day like a regular ballot. In Michigan and
Verment, voters whose names are not in polling place
lists may complete and sign an affidavit swearing, under
penalty of perjury, that they are duly registered and then
cast a ballot that is counted on Election Day. These
affidavits are only available o voters who are willing to
legally swear that they already registered to vote and who
can establish their identity and current residence in the
jurisdiction by showing an appropriate form of current
identification.”
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Election officials use the affidavit o update lists with
current information provided by the voter. If a voter has
intentionally cast more than one ballot, officials may
readily pursue criminal charges.

In Michigan, 3,797 voters cast provisional ballots of
which 1,319 (34.74%) were the ‘affidavit ballot’ type
that were counted on Election Day. The remaining
2,478 provisional ballots cast were the ‘envelope ballot’
type, which are reviewed by local officials in the six days
immediately after the election. Of those envelope ballots,
only 655 (26.43%), or 17.23% of the total provisional
ballots cast, were ultimately counted. In other words,
Michigar’s affidavit provisional ballots were counted at
twice the rate of Michigan’s envelope provisional ballots.
In Vermont, election officials said about 2,200 voters
used the state’s one-page ‘voter affirmation form’ and
then voted using regular ballots.

Relying on a voter’s signature and sworn affidavit stac-
ing the voter complied with registration requirements or
moved within a state from a previous registration address
is far simpler for voters, poll workers and election
administrators than the provisional ballot procedures
that have followed HAVA. The use of a voter’s signa-
ture and oath attesting to their eligibility refocuses the
authentication stage of the registration process to the
criteria in state law itself.

Additionally, there are other important steps that
Congress should take to assist eligible voters while elec-
tion administrators continue to improve the voting
process under HAVA, These steps are intended to restore
the benefic of the doubt to voters in various stages of the
registration and aurhentication process, as well as during
ongoing voter list maintenance procedures,

w HAVA should be amended to clarify that 2 fail-
ure to match information on a voter’s registration
application with a record in the Social Security or
state motor vehicles database is not sufficient rea-

son to reject that voter’s application.™

w HAVAS provisional ballot language should be clarified ro
require that provisional ballots cast by voters who appear
to vote in the ‘wrong precinct’ be counted for all federal
elections in which the voters are eligible w vote.

n  HAVA’ provisions concerning voter IID should also
be clarified that states cannot abridge or narrow the

forms of [D listed in HAVA.

Congress should also enact technical amendments to the
National Voter Registration Act’s provisions related to
voter registration and list maintenance.

s The NVRA has not prevented states from adding
unnecessary requirements to register to vote that are
unrelated to a voter's cligibility. The law's requirement
that states accept the federal voter registration form
and accept complete applications submitted 30 days
before an election has not prevented states from impos-
ing onerous requirements, such as Arizona’s proof of
citizenship requirement. The NVRA should be clari-
fied to prohibit states from requiring voter applicants
o supply documentary proof of citizenship as a pre-
condition to voter registration in any federal election.

= The NVRA also has not stopped states from engag-
ing in unauthorized list maintenance practices thas
remove eligible voters from the rolls. In many states,
it appears officials are purging eligible voters based on
matches with other databases—e.g. from neighboring
states and national change of address records— that
may indicate that the voter has moved, without giving
notice to the voter as specified by the NVRA' provi-
sions. The NVRA should be clarified to prohibit the
cancelation of a voter’s registration solely on the basis
of a match with another database that may suggest
that the voter has moved, unless and until the voter
has been given notice of the removal and an opportu-
nity to reverse it if it is erroneous.
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There was another series of hotline calls that underscored
a different set of Election Day issues facing voters in
2008 — where operational problems with various electron-
ic voting systems stopped or delayed voting, particularly
in conjunction with polling locations that did not use
back-up paper ballots following the machine failures.

While election officials say 2008 was a successful federal
election that demonstrated how HAVA has helped the
nation move forward with improving election systems ~
from voter databases, to provisional balloting, to voting
machinery ~ the experience of voters in various states
suggests there are still significant and outstanding prob-
lems with many HAVA-adopted systems that not only
prevented voters from casting ballots, but created lengthy
delays at the polls and prompted voters to question
whether their votes would be accurately counted.

This next section enumerates many of these concerns

as they were experienced by voters who called the hot-
lines in six states: Florida, Georgia, Missouri, Ohio,
Pennsylvania and Virginia. These calls suggest that voter
registration-related concerns, the focus of the first half
of this report, are not the only outstanding issues for
Congress to review when it considers federal election
reform. While this repore will describe various voting
machinery issues that could arise from a variety of factors,
as well as the public reaction, the authors believe the best
short-term solution would be a new federal requirement
thar jurisdictions using electronic voting systems stock
their polling places with back-up paper ballots.

Such an Election Day safeguard would enable polling
places to keep operating and also give poll workers a tool
o accommodare votes during peaks in voter traffic or
rurnout. This contingency would ease the process while
deeper issues associated with the voting system failures
whether design flaws, programming mistakes, calibration
issues or poll worker error ~ are parsed by policymakers
and longer-term solutions are implemented.

MA
AT

CHINERY AND
ION ISSUES

‘The use of back-up paper ballots was uneven at best in
2008, including in Pennsylvania despite a pre-clection
federal court order requiring their use in that state when
vorers faced 50% or more of the voting machines break-
ing down in their precincts. However, this option is a
simple solution that, if employed in other states, would
have enabled poll workers and administrators to side-
step technical breakdowns and accommodate voters on
Election Day - the focus of this report.

Voters Experiences

Thousands of hotline calls reported failures of electronic
voting systems and an uneven use of back-up measures
o0 compensate for these breakdowns and accompanying
delays. We begin with reporss that noted complete system
faitures as polls opened on November 4, 2008, Hotline
callers said some locations were particularly hard-hit, like
Chesapeake, Virginia, where the ensuing lines lasted for
many hours. These first calls are notable for their specific
descriptions of machinery issues and a larger frustration
with the process.

“Yes,  am calling from Chesapeake, Virginia, in the
Crestwood area, we are having problems at thar location,
Crestwood Middle School, we have thousands of people in
line, they only have six voting machines and theyre all down.
Its pouring rain, wed like to have someone get over there if
possible and see what's going on. Thank you.” Chesapeate
City, Virginia

“It sook me three and a half bours to vate. They normally
would have a book with information on each voter. This year
they had elecironic systems that did not work for the first hour
of my standing in line. I was there at 6 a.m. i just getsing
home ar 9:30 or so. I really have an issue with the way things
were done. People were in the rain. People were gerting abead
of line. There was o organization and things need to change
when it comes to our voring and our voting rights. I believe
officials have not considered that we employ them basically.”
Chesapeake City, Virginia
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In Florida, some of the longest lines were during that
state’s early voting period before November 4. Hotline
callers said the machinery issues were heightened by an
apparent lack of pre-election planning to anticipate high
turnout. Callers noted there were not enough early voting
locations, a shortage of poll workers and voting booths,
and not enough machinery to speed the process.

“Yes, 1 just think that in a country that we are so advanced
with technology, we can’s get our voting systems correct. We
spent 8 hours on Sunday voting. It unbelievable that they
bave to wait until we actually show our driver’s license to
print out the ballot, and then they don't have enough stations

ready for the actual voting.” Broward County, Flovida

“Yes. 1 live in West Palm Beach and I have tried for two days
in @ row now ro vote early, but the lines are so long. Yesterday,
it looked like the line was probably 4 hours long, in the pour-
ing rain, and I finally geve up and thought I'd do it today.
And drove to a different early voter registration place which
was supposed ro have 4 shorter wait and sat there for over two
hours, and hadn’t even made it halfway though the line. So T
fonally gave up, because I thought I'd be there for another two
or three hours. It was hot. They had limited water. It was just
exbansting (sigh] and I finally give up.” Falm Beach County,
Florida

In other states, the situation was not quite as dire but still

unacceptable to hotline callers,

“T've been in line for over an hour and I will be here for at
least anather hour, perhaps another vwo. Theyre experienc-
ing voting problems in challenging voters who are first-time
registers. Therex also problems with inefficiencies at the polling
place. The Chester County Board of Elections only sent voting
books where they split the alphabet in balf, and not in quar-

ters or in eighths.” Chester County, Pennsylvania

Hotline callers also described specific failures with elec-
tronic poll books, which are a different part of the voting
system than DRE or ‘direct recording electronic’ machin-

ery used to record votes. Electronic poll books are used to
check in voters by verifying they are registered and in the
correct precinct. During Georgia's presidential primary,
there were many calls about electronic poll book issues,
starting with inoperable machines.

“Hi, the voting machines are down at Beecher Hill polling
station in Atlanta, Georgia, and people are sitting theve wast-
ing and the machines have been down for about 20 to 30
minutes, and so people are not able to vote at all.” Fulton

County, Georgia

“Hi, T'n from Morrow, Georgia, Clayton County. Its not
she ID, its the two computers thar afier you show your ID
that they use to give you your card. Theres only two comput-
ers. You get through the 1D line with no problem. Its that
the next line, you have two computers and people waiting

in a second line to get to those two computers that give you
tha yellow card. So its not the ID, itk that yellow card. You
get 1o the two computers and you can't use that yellow card.”

Clayton County, Geergia

Additionally, callers noted there were not enough poll book
computers or poll workers to accommodate the turnout.
As voters waited to sign in, the voting booths sat empty.

“I just voted, I stood in line for over an hour. They have

s listle camputers, two people checking your ID. We need
more people, more computers to check the ID. It} ridiculous
10 stand in line for an hour and st takes two seconds to vote.”
{(GA-primary-16) Henry County, Georgia

What became clear from many of the hotline calls was
once there were voter machinery breakdowns, poll work-
ers often were unaware that they had alternative means
of voting at their disposal. This is notable in Virginia and
Pennsylvania because before Election Day both states
were sued by voting rights advocates and represented,
respectively, by Advancement Project and Voter Action
aver providing back-up paper ballots. In Pennsylvania,
Voter Action obtained a federal court order to implement

UNCOVERING

FLAWS iN ELECTION ADMINISTRATION 19




64

this safeguard, However, it appears many Pennsylvania not spotless, Ohio election officials said after Election

jurisdictions did not heed the court’s order. Day that the back-up ballots were not just an alternative
when DREs failed, but also helped to alleviate long lines
I wens over to my polling location at 7:00 becavse I had to because the ballots allowed poll workers to add additional
drive to Delaware for wovk (I'm a small business owner) only tables to check in voters who then were given a paper bal-
t0 find and be told thas the machine was broken. I wasnt lot to vote. Ohio officials said the paper ballots generally
offered any other way to vote, no back-up plan for those of us kept waiting times to under two hours, which they called

this morning. I'm now in Delaware and won't be able to get an accomplishment. In some instances, voter hotline call-

home in time to vote and thats very disappointing.” Berks
County, Pennsylvania

is in the Philadelphi

“My issue and compl ennsyloani
Ward 59, Division 4, only one of two machines working
this morning at 7 a.m. when the palls open, although there
were already more than 200 people standing in line and no
indication thas that situation would be rectified any time
soon. This is really, really horrible, given the fact that some
people are going to have to get our of line eventually o go to
Jobs where they don't have bosses who are symparbetic to this
plight. More distressing, is the fuct that this has never been
 problem at this particular ward before and if the mackines
had been checked ahead of time, theres no way possible it
should be completely out at 7 a.m. as soon as it apened up.
Again, Philadelphia, Pennsylvania, Ward 59, Division 4, not
all of the muachines apen and a horrific, horrific display in

terms of the record turnour we have and apparent apathy on

the part of the individ

% ihle ™ Philadelohi
P 4 P

County,
Pennsylvania.

“Weve been in line here ar our voting place since 5:30. Theves
probably GOO peaple here. And within the first hour 5 of

our 7 voting machines have already broken, the line is at a
standstill. We were told that they did not have paper balloss
an band to switch to. Weve been promised thar we were going
10 get a technician and paper ballots, but theyve been a long
time coming. People are starting to ger a little antsy here. Very

disappointed.” Richmond City, Virginia

In contrast, Ohio sought to make back-up paper ballots

available, under directives from its Sectetary of State.
Although Ohio’s 2008 record on using this measure is

ers who cited the equipment failures noted — usually in
passing ~ that they voted by back-up ballot.

“The voting precinct gt 10 Wilmington Place, zip code
45420, there were 5 automatic voting machines, none of them
was working since the polls opened ar 6 a.m. Paper ballors
were being done and the average wait was 45 minutes to one

hour.” Montgomery County, Obio

I went to vote at 6:30 a.m. this morning. However, someone
was there working on the voter machines. Only one of the
three machines were working. So I had to use a paper bal-
Iot, most of the people had to use @ paper ballot. When I left
at 7:30, 1wo of the machines still were not working,” Stark
County, Ohio

Georgia also employed back-up paper ballots to reduce

voter lines.

“When we arrived at the polling location, nene of the cards
that you insert into the voting machine warked. So we were
allowed to do an emergency vote, which of course is a vote
that you manually de on paper, but I wasn't quite comfortable
with that but I did vote nonetheless.” Fulton County, Georgia

While these ballots did provide a safeguard, their use was

uneven at best, and some callers said officials had not dis-

tributed enough back-up ballots to their polls.

T am just calling to report that this morning I was voting
and the machines, we bad three machines and they were
down, one went down and then all three went down and they

were going to paper ballots and the folks at the polls at the
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management station said they only had 150 paper ballots and
they could copy them but they didn't have 4 copy machine and
they couldn’ leave the polls.” Louise County, Virginia

I am in Amelia Courthouse, Virginia, and all of the comput-
ers are down, they only have a bundred ballots left and tihey
went te print more. Thats what they told us. And theve is
nowhere that is secres anymore, because they were not set up
Jfor the paper ballors.” Amelia County, Virginia

Moreover, hotline callers also noticed in several states
that there was some confusion among poll workers as
to when to use the back-up ballots. It appears that poll

workers were not sufficiently trained or familiar with this

contingency.

“Iin calling to veport an irvegularity at my polling place,
which is Church of the funclear]. The machines that issue
the ballpts were down. There was only one working. A lot of
voters had to leave because the problem wasn’t rectified right
away. Finally they got a second computer to work, but they
told s that they could not use paper ballots as long as one of
the computers was working. So there was just buge delays.”

Fulton County, Georgia

“T just resurned from the polls. There was a lot of confusion

at the polls amongst election officials. They weren't quite sure
what tn do with the paper ballots, where they were supposed to
go. There was only one electronic voting machine out of 6 or 8
thar was actually working. They weren't sure how to get them
working. They were calling troubleshooters.” Monsgomery
County, Ohio

There is another dimension to this discussion concerning
the allocation of polling place resources. Election officials

have increasingly turned o paperless echnologies as a
way to increase efficiencies — speeding the process of vot-
ing, enabling jurisdictions to consolidate precincts into
‘ote centers, reducing the need 1o recruit poll workers,
and enabling faster tallies of the vote count. However,
when these technologies fail, there is a corresponding

greater impact on voters because the affected vote centers
or polls are often processing large numbers of voters and
ballots. Hotline callers noted this very trend, which they
characterized as “too many people” and “not enough
machines.”

“Hj, I went down to vote roday with 2 whole lot of other
people ar City Hall in Richmond, Virginia. And we ended
up wairing five and a half howrs — and you heard me right
10 vote. Five and @ half hours to vote on those machines
that we dan’t know if they are going to work properly for us
or not. There were four machines for thousands of people...
And it wasn’t fun and the news is trying to make it seem like
o everybody loved to be there. It was hard. It was very, very
hard, And it was unnecessary.” Richmond City, Virginia

These resource allocation issues raise additional con-
cerns, Shortly before the 2008 general election, the
Virginia State Conference of the NAACE, represented by
Advancement Project, filed a lawsuit in which it claimed
that state and county election officials had inequitably
and inadequately distributed polling place resources

on the basis of race, to the disadvantage of African-
American voters.

Whether election officials in some jurisdictions are com-
mitted to accommodating student voters is another
dimension of this issue. Many university students called
the voter hotlines reporting shortages in staffing and
machinery at their polls when compared with the voter

Turnout.

“Yes, calling from Orlando, Florida. The precincs out in
U.C.E, University of Central Florida, the wait in line is still
Jour bours long with probably over 2,000 people yet to vote.
The polls closed over @ half-hour ago. So obviously not enough
equipment or manpower there to belp.” Orange County,
Florida
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“Iim a student ae the University of Miami, and I just finished
wvating in precinct 561, I'm calling to complain because of
the disaster that eccurred today when I artempred to vote.
People were turned wway. People were leaving lines. Three
lines [were] attempting to funnel through the door. They were
unable to locate my name, even though I presensed my voter
registration card and my ID. By the time they finally did 5o,
three or four peaple had alveady given wp. It was the biggest
disaster that I have ever seen.” Miami-Dade County, Flovida

Elecironic Vofing Failures Described

‘This section of the report describes how voters experi-

enced electronic voting machinery failures. While there
have been many academic studies and state task force
reports that have discussed electronic voting rechnology
issues in scientific and engineering terms, policy makers
have heard far less frequently from voters who have expe-
rienced these problems. What is most notable in these
hotline calls are not specific malfunctions, per se, but the
accompanying dilution of public trust that occurs as vot-
ers see systems fail.

‘The first of the hotline calls describe various malfunc-
tions with electronic voring systems where a voter’s
choices apparently were not recorded by a touch-screen
computer voting machine. This is a different part of the
overall voting system than the voter registration data-
base. This is where ballots are created, and votes are cast
and recorded. Tabulating overall election totals involves
yet other machinery, usually in a centralized location.
The hotline calls start with reports of votes being cast
but not counted.

T awas the first voter at the fire house in New Town Borough
this morning at 7a.m. I voted and after getting to my aoffice
in Manhattan several hours later, I received a phone call tell-
ing me the machine had not been working, my vote had not
been counted and they wanted me to come back in to revote.
Unfortunately, T can not get home before the palls close, which

means my vote is not counted.” Bucks County, Pennsylvania

T bad trouble at the voting booth this morning. I put the
access card in, it beeped, it did not advance. And I pushed

it in a little further again, and then it said I vated. And 1
did not; I never saw the screen advance. And I approached
the woman, the voting person there and they said, ‘well, sorry.
You already vored.' Well, I don’t know who I voted for, so thar
was my problem.” Lebigh County, Pennsylvania

“We have electronic machines. I went completely through the
process from page to page. And when I went to cast my bal-
lot, it went back to the first page and I did not get 1o cast

my ballor. The person who was attending the voting booth
was helping somebody, and I left and then I called the elec-
tion board at the courthouse and they told me, It too bad.’ 1
didn’t get o vote.” Blair County, Pennsylvania

In some cases, hotline callers reported that malfunction-
ing DREs were kept in use by poll workers — not pulled
from use and replaced by offering back-up ballots.

“T voted at Ward 56 - Division 56 in Philadelphia this morn-
ing and the machine I tried voting on wasn't working, so 1
used @ different one. Howeves, rhey kept ushering people into
the broken machine and they wonld have thought that their
vate was counting, being counted, but it wasny. So some-

one might want to check into that.” Philadelphia County,
Pennsylvania

Another series of hotline calls concerned whether or not
DREs were accurately recording voters’ choices. In many
cases, the machinery appeared to be improperly ‘pro-
grammed’ or ‘calibrated’ such that a voter's selection did
not register but instead was reset to select another candi-
date or political party.

“My wife voted for a certain candidate, the democratic candi-
date. But, when she left the booth she noticed that it registered
the republican candidate... My wife actually didn’ realize
what had happened until she had exited the booth and by that

time was o late.” Prince William County, Virginia
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“I voted in Northern Virginia this morning and when I went
20 put my finger on the circle of the Republican candidate I
was voting for, it automatically checked the box above for the
Democrat candidate who I did not vote for. It was not on

the line or anywhere, but inside the circle. And I was told, I
called an atendant over and he told me I was the thivd per-
son that happened to.” Prince William County, Virginia

“The problem, soday, I encountered was when pushing the
Republican button, the light automatically jumped to the
Democrat choice. This bappened multiple times; I tried to
correct it. 1 think the voting booths were calibrased — some-
thing — but it jumped to the Democratic ticker every time I

pressed the Republican ticker.” Danphin County, Pernsylvania

“Tim trying to use the new computer voting machines, and
whenever I click on Obama because hes the best president
and T've been watching his campaign very closely, it selected
McCain. I don't want to vote for McCain but that’s how it
recorded my vote.” Warren County, Ohio

“T went to vote this morning ar our assigned 2 Ward voting
spot and the machine had @ touch-screen on it. You're allowed
to vote straight ticket. [ tried to vote straight ticket, and when
1 came to the end at the summary, the vote that I registered
it didn’t register for president and I bad te go manually and
do every single straight ticket vote. So people that think theyre
vating straight ticket here in Northumberland, Pennsylvania

arei't voting for president and this could affect Democrats and

Ronubli ”a A /

d County, P

“I'm in Douglassville, Pennsylvania... The problem I'm hav-
ing at our polling station was we were voting and I don't
know if there was something wrong with the polling machine
but the polling mackhine was voting double or triple for whas-
ever candidate you chose.” Chester County, Pennsylvania™

A final series of issues noted by hotline callers was when
DRE software did not present a complete slate of candi-
dates or political parties on the computer terminal. One
possible consequence of this programming error, if not
caught and corrected before Election Day, could be to
unduly advantage one candidate or political party.

“We had seven machines and five were broke. Abso, it did not
give me the aption to vote far the Congress, for Mark Warner.
T only could vote for the presidential candidates and there was
nothing else. We didn't cven have paper ballots for back up.
You know, it was just ridiculous. No technician out there or
anything, and I want someone to get out there and see if they
could fix the machine or hand out paper ballots.” Henrico
Caunty, Virginia
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CONCLUSION

The perception among election administeators that 2008
was a ‘trouble-free’ year is challenged by the voices of
voters who called Election Day hotlines seeking help w
vote and to ensure that their ballot would count. The
callers cited in this report are not just a subser of the tens
of thousands of Americans who sought help on Election
Day by calling voter hotlines. They are the most vocal
vanguard of an estimated 4 million citizens who lost
their right to vote last year due to election administration
issues, according to the highly respected CalTech/MIT
Voting Project. Yet their calls are more than a tool for
policy makers and election administrators who want to
improve the process. While their complaints and frustra-
tions offer insights about specific election administration
problems that compliment large studies such as CalTech/
MIT’s report on 2008, these callers were also seeking
help to vote on Election Day — which is why this report
has urged that Congyess, above all, ask what should have
been done to help these citizens last year, and act to
ensure that these barriers do not recur in 2010,

Al elected officials know that the public’s perception of
elections and governing greatly matter. The ability to
govern with public consent depends on voters belief the
process is reasonable and fair. When well-intentioned
eligible citizens are barred from voting, that erodes public
trust, The same is true of voters who encounter malfunc-
tioning machinery and alternatives are not available so
the process can continue without undue interruption.

Election administration has evolved significantly since
HAVA and administrators have welcomed many new
practices and efficiencies. However, the new sophistica-
tion in the profession of election administration has not
always served voters — even though Congress’ intentions
in HAVA, and the NVRA a decade earlier, was to help
improve the process of elections for all involved, voters
and officials.

Many of the voter hotline calls in this report come from
voters who have fallen on the deficiency side of this led-
ger. Many callers reported that their information was lost
or mangled by government agencies or vetting procedures
— and as a result they lost their right to vote. Other callers
reported failures with the machinery intended to record
their vores. As jurisdictions struggle to improve elections,
one upanticipated consequence of HAVAs reforms is that
an increasing number of states are giving greater defer-
ence to the newest technologies and voter databases than
to individual voters who are legaily eligible but somehow
have fallen through the cracks in these new systems.
Database matching and onerous voter ID requirements
are not supposed to supplant a voter’s demonstrating his
or her legal eligibility ~ by virtue of age, citizenship and
residency. However, that is what is happening in a post-

HAVA world.

There is a balance that needs to be restored in favor of
the individual right to vote that, in turn, also will help
elevate the public’s perception of the voting process. In

a post-HAVA world, where election administrators not
only have struggled to implement new federal mandates
bur also must enforce increasingly restrictive state voter
1D laws, Congress has a responsibility to side with voters
against systemic disfranchisement. Congress also should
welcome suggested solutions that are simple and inexpen-
sive to implement, as another dimension to hodine calls
is that poll workers are already doing toe much.

This report’s recommendations that Congress require
states to use voter-affirmation affidavits and back-up
paper bailots are simple, confidence-inspiring, Election
Day safeguards thar will help protect the public’s right to
vote and ensure its votes are counted. These steps, and
the other modest reforms of HAVA and NVRA described
in this report, if enacted before 2010, will give Congress
the breathing room to evaluate what is needed next in

improving elections.
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This first immediate step does not preclude Congress
from taking a deeper look at the landscape of election
adminiseration law and practices. In fact, the voices of
voters who called Election Day hotlines in 2008 have
helped focus that task — as they reveal new shortcom-
ings in the systems and practices upon which American
democracy is based. These calls from polling locations
throughout the country make clear that the work of pro-
tecting the right to vote — the bedrock of our democracy
~ remains unfinished.

ACCESSING THE VOTER HOTLNE

In preparing this report, we listened to a total of
16,927 calls w0 the MYVOTE! and CNN hotlines
From voters in Florida, Georgia, Missouri, Ohio,
Pennsylvania, and Virsinia. We have hishlichred
more than 900 of these calls which cover the range
of issues discussed here, You can access these
hishlichied calls via problem type and state 1o hear
the vorers’ voices by visiting:
hap:/lwwwoteriction.arefelectionrepart.

b learn more sbout this report and the
organizations which have authored Ir, see:

www yotencton.org: wwwadvancementprojectore:
and www.naacpnvEnet.
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The Tom Joyner Morning Show is the nation’s most popular
syndicated urban morning show in the country. It airs in
120 markets and reaches nearly eight million listeners every
week. The show was the main promotional thrust behind
marketing the 866-MYVOTEL toll-free number through
radio advertising.

The significance of the requests for poll location information
cannot be overstated as a related clection administration con~
cern. These requests reveal that many voters need assistance

in determining where they vote and those who do not obtain
such information from resources such as voter hotlines often
face difficulty accessing a regular ballot on Election Day.

he Vermont procedure allows voters to file such affidavits
either if they affiem that they moved within the state from
a previous registration address or if they affirm that they
attempted to register but do not appear on the voter rolls.

Other immediate reforms needed in time for the 2010 election
include:

*  Require states in which voter lines have been lengthy
to develop remedial plans to reduce wait times, Several
of the hotline reports complain of excessively long lines
in predominately minority or low-income precincts.
Advancement Project examined the distribution of poiling
b

place s—vOring equip and poll worl
precinet in several of the states under review in this report
and luded that absent additional and real-

location of existing resources, voters in certain counties
would be forced to endure crushing lines. End of the Line?
Preparing for a Surge in Voter Turnout in the November
2008 General Election {(Advancement Project, Oct. 2008)
available at www.advancementproject.orgfourwork/
power-and-democracy/voter-protection/view.phplcontent, .
vp_id=71 HAVA should be amended to require states

in which vorer lines were longer than 45 minutes in the
2004 or 2008 general election to submit a remedial plan to
reduce wait times.

*  Amend HAVA to clarify that HAVA-mandated match-
ing processes may not be used to substantially delay
or deny a voter applicant’s registration. There is much
evidence that data mismartch errors have more to do
with administrative issues, such as dara-entry and
darabase field ecrors, chan with a vorer’s legal eligibil-
ity - particulaly with Social Security Administration
records, “No-match, no-vore” errors unduly penalize vot-
ers, especially minorities and women. At most, voters
whaose registration informarion cannot be matched with
a record in a database should be required to produce
one of the forms of ID required by Section 303(b) of
HAVA. Congress should also direct the Social Security
Administration to clean up its data, which has been

shown to have error rates approaching 30% when used
to verify voter registrations in 2008.

Amend the NVRA to clarify that documentary proof of
citizenship may not be required as a precondition to voter
registration in any federal election. The NVRA mandates
that a completed voter registration form, which includes a
federally dated affirmation of U.S. citizenship under
penalty of perjury, must be accepted and processed for
purposes of registering a voter. Some states, however, such
as Arizona and most recently Georgia, have enacted legista-
tion to require voter applicants to supply documentary
proof of citizenship. In Arizona, over a two-year period,
31,000 voter registration applications were rejected for fail-
ure o include documentary proof of citizenship. Congress
should clarify the NVRA to prohibit states from requiring
such documeantation as a condition of registration.

Amend the NVRA to clarify that a voter's registration
may not be canceled solely on the basis that his or her
original disposition notice or voter registration card is
returned by the post office as undeliverable. In many
states, such as Colorado and Michigan, voters whose origi-
nal voter registration acknowledgement cards are returned
in the mail are immediately removed from the rolls. Several
federal courts have concluded that this practice violates the
NVRA; however, Congress should clarify the NVRA 1o
that effect to avoid inconsistent coust rulings and to pro-
vide a uniform standard.

Amend HAVA to require states to count provisional bal-
lots cast by voters who appear to yote in the ‘wrong’
precinct for all federal efections in which the voters are
eligible to vote. In many states, provisional ballots are
eejected if they have been cast in a precinct where the voter
is not registered, even if the vorer would have been eligible
to vote for certain ‘top-ticket” offices {such as President,
U.S. Senator, or U.S. Representative) in that precinee. In
the 2008 general clection, 14,335 registered Ohio voters
cast provisional ballots that were rejected because they
were cast in the wrong precinct or county, and in Florida,
nearly 1,300 registered voters cast provisional ballots that
were rejected for the same reason. Provisional ballots cast
in the wrong precinct should be counted for contests in
which the voter is cligible. As discussed in Advancement
Project’s report on provisional ballots cast in the 2006
general election, poll worker error in failing to direcr vorers
to their correct precinct frequently results in voters voting
in the wrong precinct. Provisional Voting: Fail-Safe Voting
or Trap Door to Disenfranchisement? (Advancement Project,
2008) available at hurp://www.advancementproject.org/
pdfs/Provisional-Ballot-Report-Final-9-16-8.pdf. Congress
should adopt the rule employed in Georgia, Pennsylvania,
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and other states that mandates that votes for all eligible
races be counted regardiess of the precinct in which they
are cast,

As stated earlier, the Vexmont procedure also allows voters who
affirm that they have moved within the state from a previous
registration address to cast a ballot that will be counted on
Election Day like a regular ballot. A federal requirement that
all states provide voters with such a procedure should include
both voters who atrempted to register but do not appear on
the voter rolls and voters who moved within a given state from
a previous registration address.

The Social Security Administration should be directed to
improve the accuracy of the information in its records that are
used for validating voter registration forms. Last year, the agen-
cy reported that 2.3 million data match requests from states in
September and October 2008, or 30.76% of all voter registra-
tion inquiries at that time, resulted in ‘non-matches.” HAVA
requires states to use Social Security Administration dara, but it
is exror-laden.

These calls from voters regarding clectronic voting machine
problems echo calls received during the 2006 mid-term
elecrion. Following thar election, Voter Action, along with
VotersUnite.org, Pollworkers for Democracy, and the former
VoteTrustUSA, issued a report on such problems, entitled
E-Voting Failures in the 2006 Mid-Term Elections (available
here: hep://voteraction.org/files/E-VoringIn2006Mid- Tecm.
pdf). The calls from voters in 2008 demonstrate that these
problems persist with the continued use of electronic voting
machines.
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CNN Hofline Calls as Coded by Problem Type

Florida (FL): Coded Complaints by Problem Type

Absentee 343 14.6%
Registration 534 22.8%
Identification 99 4.2%
Mechanical 270 11.5%
Paper Voting Ballots 144 6.1%
Provisional Ballots 24 1.0%
Coercion/Intimidation 173 7.4%
Poll Access 354 15.1%
Election Stoff 75 3.2%
Integrity 330 14.1%
Total 2,346

Georgia (GA): Coded Complaints by Problem Type

5

Absentee 196 13.8%
Registration 465 32.7%
Identification 72 5.1%
Mechanical 127 8.9%
Paper Voting Ballots 21 1.5%
Provisional Ballots 15 1.1%
Coercion/Intimidation 91 6.4%
Poll Access 236 16.6%
Election Staff 28 2.0%
Integrity 170 12.0%
Total 1,421

Missouri (MO): Coded Complaints by Problem Type

Absentee 50 68% i
Registration 212 28.8%
Identification 29 3.9%
Mechanical 99 13.4%
Paper Voting Ballots 56 7.6%
Provisional Ballots 4 0.5%
Coercion/Intimidation 59 8.0%
Poll Access 131 17.8%
Election Staff 30 4.1%
Integrity 67 9.1%
Total 737
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Ohio {OH): Coded Complaints by Problem Type

Absentee 103 8.2% S
Registration 279 22.3%
Identification 94 7.5%
Mechanical 173 13.8%
Paper Yoting Ballots 88 7.0%
Provisional Ballots 69 5.5%
Coercion/Intimidation 98 7.8%
Poll Access 123 9.8%
Election Staff 52 4.2%
Integrity 171 13.7%
Total 1,250

Pennsylvania (PA): Coded Complaints by Problem Type

Absentee 85 6.5%
Registration 386 29.4%
Identification 50 3.8%
Mechanical 229 17.4%
Paper Voting Ballots 23 1.7%
Provisional Ballots 28 2.1%
Coercion/Intimidation 171 13.0%
Poll Access 176 13.4%
Election Staff 30 2.3%
Integrity 137 10.4%
Total 1,315

Virginia (VA): Coded Complaints by Problem Type

Absentee 146 9.1%
Registration 310 19.4%
Identification 53 3.3%
Mechanical 363 22.7%
Paper Voting Ballots 98 6.1%
Provisional Ballots 9 0.6%
Coercion/Intimidation 151 9.5%
Poll Access 236 14.8%
Election Staff 56 3.5%
Integrity 174 10.9%
Total 1,596
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MYVOTET Hotline Calls as Coded by Problem Type

Florida (FL): Coded Complaints by Problem Type

Absentee 129 14.9%
Registration 379 43.9%
Identification 53 5.9%
Mechanical 79 9.2%
Paper Voting Ballots 29 3.4%
Provisional Ballots 8 0.9%
Coercion/Intimidation 26 3.0%
Poll Access 90 10.4%
Election Staff 10 1.2%
Integrity 62 7.2%
Total 863

Georgia (GA): Coded Complaints by Problem Type

Absentee 93 14.8%
Registration 276 44.0%
identification 37 5.9%
Mechanical 37 5.9%
Paper Voting Ballots 14 2.2%
Provisional Ballots 12 1.9%
Coercion/Intimidation 29 4.6%
Poll Access 76 12.1%
Election Staff 11 1.8%
Integrity 42 &.7%
Total 627

Missouri (MO): Coded Complaints by Problem Type

Absentee 25 11.4%
Registration 96 43.8%
Identification 15 6.8%
Mechanical 25 11.4%
Paper Voting Ballots 13 5.9%
Provisional Ballots 3 1.4%
Coercion/Intimidation 3 1.4%
Poll Access 27 12.3%
Flection Staff 5 2.3%
Integrity 7 3.2%
Total 219
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Ohio (OH): Coded Complaints by Problem Type

Absentee 45 7.7%
Registration 221 37.9%
{dentification 33 57%
Mechanical 70 12.0%
Paper Voting Ballots 41 7.0%
Provisional Ballots 27 4.6%
Coercion/Intimidation 20 3.4%
Poll Access 57 9.8%
Election Staff 17 3.9%
Integrity 52 8.9%
Total 583

Pennsylvania (PA): Coded Complaints by Problem Type

Absentee 33 8.9%
Regisiration 181 48.9%
Identification 12 3.2%
Mechanical 38 10.3%
Paper Voting Ballots 4 1.1%
Provisional Ballots é 1.6%
Coercion/Intimidation 17 4.6%
Poll Access 46 12.4%
Election Staff 12 3.2%
Integrity 21 5.7%
Total 370

Virginia (VA): Coded Complaints by Problem Type

Absentee 79 12.0%
Registration 218 33.1%
identification 29 4.4%
Mechanical 148 22.5%
Paper Yoting Ballots 23 3.5%
Provisional Ballots 4 0.6%
Coercion/Intimidation 20 3.0%
Poll Access 75 11.4%
Election Staff 18 2.7%
Integrity 44 6.7%
Total 658
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Founded in 1999 by veteran civil rights attorneys,
Advancement Project is an innovative civil rights law,
policy and communications ‘action tank’ that advances
universal opportunity and a just democracy for those left
behind in America. Its mission is to develop, encour-
age and widely disseminate innovative ideas and pioneer
models that inspire and mobilize 2 broad, national racial
justice movement to dismantle structural barriers to
inclusion, secure racial equity and expand opportunity
for all.

The Voter Protection Program, Advancement Project’s
hallmark Power and Democracy program, was estab-
lished in response to the 2000 presidential election,
which brought to light widespread barriers to voting,
Advancement Project’s seasoned voting-rights attorneys
served as counsel against the state of Florida, challenging
policies and practices that led to systemic disfranchise-
ment of African-American voters in 2000. One of the
lessons from that election cycle was that systemic break-
downs in our electoral system cannot easily be fixed on
Election Day. Advocates must work throughout the year,
and in ‘off” years, to troubleshoot and correct prob-
lems. Thus, since 2001, Advancement Project’s Voter
Protection Program has wotked with local civic engage-
ment groups to solve problems in advance of elections
through investigation, monitoring, advocacy, strategic
communications and litigation, where necessary.

In 2008, Advancement Project worked in 10 priority
states: Colorado, Florida, Georgia, Michigan, Missouri,
Nevada, North Carolina, Ohio, Pennsylvania and
Virginia. As part of the Watch the Vote 2008 Project ~ a
project co-sponsored by Voter Action and the NAACP

National Voter Fund — Advancement Project helped to
monitor calls from Pennsylvania, Indiana and North
Carolina voters to the MYVOTE! voter hotline dur-
ing those states’ primary elections and, on November 4,
2008, it helped monitor calls to the CNN hodline. In
response to the calls, Advancement Project and its part-
ners provided voters with information to resolve their
concerns and, in some instances, contacted election offi-

cials and requested their intervention.

Among its other accomplishments in 2008, Advancement
Project:

& Developed 20 state-specific poll worker palm cards to
serve as quick reference guides for thousands of poll
workers on how to resolve common problems faced
on Election Day.

Obuained a federal court injunction requiring the
state of Michigan to restore thousands of wrongfully
purged voters to the rolls. Similar purging efforts were
thwarted by the filing of litigation in Colorado.

w Published Provisional Voting: Fail-Safe Voting or
Trapdoor to Disenfranchisement, a report examining the
administration of provisional ballots in Florida and

Ohio.

® Released a report entitled End of the Line? Preparing
Jfor a Surge in Voter Turnout in the November 2008
General Election, which highlighted the need to allo-
cate sufficient voting machines, privacy booths and/
or poll workers in precincts where registration activity
and prior turnout histories indicated a likelihaod of
historic voter turnout.
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Naotional Voter Fund

The NAACP National Voter Fund is a 501(c}{4) non-
partisan social welfare organization that was formed in
2000 by the NAACE, the Nadon'’s oldest and largest civil
rights organization, which in February of 2009 celebrated
its 100th anniversary of civil rights advocacy.

The NAACP National Voter Pund (NVF) is recognized
as one of the most effective African American-led organi-
zations in the country for delivering result otiented and
cost efficient voter registration and mobilization pro-
grams. NVFs proven track record demonstrates that the
organization has conducted successful African American
turnout campaigns at the federal, state and local levels
from 2000 through 2008. NVF’s voter outreach efforts
utilized NVF’s standard direct voter contact method:
community and precinct-based outreach through issue-
oriented mail, phone, neighborhood canvassing and
election protection.

The NAACP National Voter Fund’s sole purpose is to
help promote and expand voter registration, education
and voter participation in the democratic process and to
protect the rights of voters seeking to exercise their right
at the voting booth.

The NAACP NVF Empowerment 2008 Voter
Registration and Civic Participation Campaign was a
nonpartisan, program designed to empower the African
American community by (a) targeting areas where NVF
and its affiliate organizations were working ro maximize
impact in electing a pro-civil rights President, Senate and
Congress; (b) targeting infrequent African American vot-
ess for special attention; {c) providing repeated contact
with identified voters; and creating impacted messages

delivered in a personal manner. The overall goal of
Empowerment 2008 campaign was to strengthen African
American participation in the primary and general elec-
tion process.

As the 2008 state presidential primaries approached,
the NAACP National Voter Fund (NVF) geared up for
one of the most historic election cycles in recent years.
The organization strategically utilized communica-

tion tools and tactics t enhance our voter mobilization
efforts to combine field organizing and outreach o
African American media work with Voter Registration,
Education, Get-Out-the-Vote and Election Protection

efforts.

On November 19, 2007 in collaboration with The Tom
Joyner Morning Show and InfoVoter Technologies Inc.,
REACH Media, Inc., NVF launched the MYVOTE1
Voter Registration Hodine Program, an African American
media-driven, non-partisan voter registration drive that
promoted a toll-free voter registration hotline, targeting
new and infrequent eligible African American voters.

The program also triggered a voter registration chase pro-
gram utilizing direct mail, telephone and door-to-door
canvases in twelve (12) states, including Ohio, Michigan,
Florida, Virginia, Nevada, Louisiana, North Carolina,
Pennsylvania, Maryland, New Jersey, California and
South Carolina to increase voter turnout among African
Americans during the 2008 primary and general election.

UNCOVERING

FLAWS ‘M EIECIION ADMINISTEATION 33




78

VoterAction
P

Voter Action is a national, non-profic organization at

the forefront of the election integrity movement in the
United States. Founded in 2005, Voter Action engages in
legal advocacy, research and public education to protect
our right to vote and to reclaim public control of our
public election process.

Voter Action served as the co-sponsor with the NAACP
National Voter Fund of the Watch the Vote 2008 Project,
a non-partisan comprehensive election monitoring and
election protection effort for the November 2008 elec-
tion. In collaboration with InfoVoter Technologies, the
project monitored calls to the CNN and MYVOTEL
voter hotlines and, in targeted states, initiated follow-
up actions to protect the rights of voters. Further, the
project partnered with on-the-ground citizen networks
in seven states (Colorado, Florida, Indiana, Maryland,
New Mexico, North Carolina and Pennsylvania) to assist
in verifying election problems as they emerged via the
hotlines and to help address such problems on Election
Day. The Warch the Vote 2008 Project also conducted
pilot monitoring programs for the Pennsylvania, North
Carolina and Indiana 2008 primaries.

Since its founding, Voter Action has filed lawsuits or
complaints in nine states (New Mexico, New York,
California, Arizona, Colorado, Pennsylvania, Ohio,
Wisconsin and Florida), challenging the continued use of
electronic voting machines as unreliable and insecure for
the counting and recording of vates. These legal actions
have played a critical role in the shift by several states
(including California, Colorado and New Mexico) to
voter-marked paper ballot systems which allow for verifi-
able elections through meaningful audits and recounts.

In recent years, Voter Action’s work has extended its focus
beyond electronic voting machine concerns to incorpo-
rate other emerging threats to our democratic process,
including Internet voting systems, electronic poll books
and privatized voter registration databases.

Voter Action won its most recent court victory on the
eve of 2008 general election when a federal judge in
Philadelphia ruled in favor of its clients (NAACP State
Conference of Pennsylvania, Election Reform Network
and individual voters) and required Pennsylvania to dis-
tribute emergency paper ballots when 50% or more of
voting machines break down in any precinct in the state.
The ruling serves as important court precedent for the
constitutional principle that the burden of long lines in
an election can amount to a deprivation of the funda-
mental right to vote. The New York law firm of Emery
Celli Brinckerhoff & Abady and the Public Interest Law
Center of Philadelphia served as co-counsel with Voter
Action in the case, which has since resulted in a perma-
nent injunction protecting Pennsylvania voters in future
elections.
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This report explores the issue of whether the
administration of elections-specifically in the
area of provisional voting-has improved since
the 2000 presidential election, when scores
of eligible voters were turned away from the
polls because their names did not appear on
voter registration rolls, resulting in the
disenfranchisement of a significant number
of American voters. Advancement Project’s
investigation, research, and analysis of
provisional voting in select counties in Ohio
and Florida during the 2006 general elections
reveal a wide array of serious problems that,
if widespread and not corrected, could affect
voters’ rights in the upcoming elections and
the election results themselves.



82

Executive Summary

Data from the 2000 elections shows thac berween four and six million
presidential votes were lost because of numerous flaws in the
administration of elections.! Eligible voters were turned away at the
polls based on misinformation and errors, and valid ballots were rejecred.
Some experts believe thar this may have caused as many as 3 million
votes to be lost simply because of registration issues, including problems

associared with provisional ballots.?

In response, in 2002, Congress passed and the President signed into
law the Help America Vote Act (“HAVA”). HAVA was intended to
protect voting rights by permitting voters to cast ballots even if their
names did not appear on the voter registration rolls or if their
eligibility was challenged. Specifically, under HAVA, any voter who
clairns o be registered, but whose eligibilicy cannot be established ac
the polling site, is entitled to vote chrough a provisional ballor.
Proponents of provisional voring believed that this law would ensure
that “no voter will be disenfranchised.”™ But it is clear that HAVA

is not working as Congress intended or as the proponents had hoped.

In the 2006 general election, the second general election since the
passage of HAVA, the nationwide rejection rare was over 20%. The
majority of those rejected ballots may have been cast by registered
voters, and the rejection rate varied widely from state to state.
Specifically, in 2006, almost 800,000 vores were cast provisionally,
approximately 171,000 (about 21%) of which were rejected. While
almost 44% of the ballots rejected were cast by individuals not
registered to vore, a large percentage of the rejections were due to
preventable errors, such as “wrong” precincts, incomplete ballot

forms, and missing signatures.

Moreover, the rejection rates varied greacly across the country. While
some states reported low rejection rates (none in the Districr of
Columbia, Maine, and Vermon, and less than 2% in Oregon), several

had rejecrion rates of over 50% (Alabama, Arkansas, Detaware, Hawaii,

See id.

PSR

IHlinois, Indiana, Kentucky, Michigan, Missouri, Oklahoma, Souch
Dakota, and Vieginia), with some over 80% (Delaware ar 84%,
Michigan ac 80.9%, and Kentucky at 92%). Indeed, two states reported
rejecting more provisional ballots than were aceually castt New Mexico
had a rejection race of 107.2%, and Texas had a rejection rate ac 101%.
This data-which establishes the use of provisional voting and the high
rates of rejection-illustrate the issues raised by the provisional voring

system, nationwide, in the 2006 election.

Advancement Project went behind these numbers and analyzed the
problems of provisional voring in the states of Ohio and Florida in

the 2006 election. This research revealed some disturbing data:

* Eligible, registered voters were erroneously issued provisional
ballots, only to have those pravisional ballots rejected.

* Vorers were directed by poll workers o the wrong precincts,
where they were forced to vote by provisional ballots that were
eventually rejected.

* Provisional ballots were rejected because of administrative errors,

such as incomplete envelopes and missing signatures.

The &

problems that confronted voters in Ohio and Florida in 2006 make

sues that existed across the country in 2006 and the specific

clear thac HAVA was not the panacea for the ifls confronting the
voting process; but, mare importantly, they provide a useful road

map for improvement.

To protect voters’ rights in the Novernber 2008 election-which will
tikely include a record number of voters® and many very close races-
against the problems that existed in the past with provisional voting,
Advancement Project recommends the following changes and
improvements:

* Eliminate barriers to voter registration so as to reduce the use of

provisional voting.

See Voting — What Is, What Could Be. Caltech-MIT Voting Technology Prajsct, luly 2001, at 8.

Conference Report an H.R3295, Help America Vote Act of 2002 Before House. 107th Gong. 133 {2002), 148 Cong. Rec. H7837 (dally ed. Oct. 10. 2002) {statement of Rep. Ney).
There is no clear explanation a5 1o why *tofal tejected” exceeds “total cast” for any of these States. although record-heeping and/or survey reparting may account for the discrepancy,

See The 2006 Election Administation and Voting Survey, U.S. Flection Assistance Commission, Dec, 2007, at 45.

o

Report after report shows that voter registration and voter tumout may be at record levels by the time of the November 2008 slection. In 2008, almost 60 million Americans nation-

wide-mora than one In four of all eligible voters-participated in a primary or caucus, shattering the previous recard of 35 million in 1988 and wefl above the 33 million voters who
participate in the 2000 primaries. See America Goes to the Polls ~A Report on Voter Turnout in the 2008 Presidentiat Primary, Nonprofit Voter Engagement Network, July 2008, at
1. Voter registration has continued to increase at a brisk pace since March 2008, and many expents predict that first-time voters will participate at unprecedentad levels in the
November 2008 election. Heavy November turnout could pose problems, UP), Jul. 21, 2008, available at hitp:/werw.upi.com/Top_News/2008/07/21/

Heavy_November_turnout_could_pose_ problems/UPH-8604 1218617564/,



Eliminate the “wrong” precinct rule.

Improve poll worker training by, among other things, making
clear thar provisional ballots should be issued as a last resort and
only in limited circumstances, providing instruction on assessing
precincts, and requiring examination of provisional ballots for

completeness.

Improve the administrarion of provisional voting on Election Day.

Increase the scrutiny and transparency of the provisional voting

process.

While these measures will not prevent all errors thar mighe
disenfranchise voters in the November 2008 election, they will
reduce them dramatically to help assure that the ballot cast by every
American who votes will be counted, protecting that voter's right to
participate in this country’s democratic process, and ensuring fair

and accurate election results.
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About the Study

In this report, Advancement Project presents its findings and analysis
of how provisional ballots were administered and counted in the
states of Ohio and Florida in the 2006 general election and
recommends steps to minimize the unnecessary use and rejection of
provisional ballots. Advancement Project selected these two staces

blems thar voters enc d there in recent

because of the p
presidential elections and the prominent roles thar the states played
in those elections. Advancement Project selected 15 counties from
those stares to research for this project based on, among other factors,
population size and make-up and documented evidence of voting

problerns in the past.

Advancement Project then requested, and to varying degrees
received, specific data on the provisional ballots cast in parricular
jurisdictions, including the names of voters who cast provisional
balloss, the reasons such ballots were cast, whether they were
counted, and, if not counted, the reasons for their rejection.s
Advancement Project also requested copies of the provisional ballot
envelopes in these jurisdictions, which provided additional derails
from poll workers and voters as to the circumstances under which

individual provisional ballots were cast.”

6 Advancement Project obtained these public recards directly from efection authodties in the specified jurisdictions.
7 Because elections are sill administered primasily at the loval level, the data obtained from each jurisdiction varies s a result of different record keeping, its specific disclosure ules
and polivies, andfor ditferent interpretafions of those rules and palicies by the relevant custodians of records.
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Summary of Findings

This investigation, research, and analysis revealed numerous barriers
to voter participation stemming from flaws in the voter registration
process, failures in the administration of provisional voting, and
restrictions on the counting of provisional ballots.

. FLaws N THE VOTER REGISTRATION PROCESS AND VOTER
REGISTRATION RECORDS RESULTED IN THE OVERUSE OF
PROVISIONAL VOTING AND THE ION OF BALL
CasT BY ELIGIBLE VOTERS,

The sheer number of provisional ballots cast in the counties selected
warrants a thorough review of barriers to voter registration and the
processing of voter registration applications. Moreover, many
unregistered individuals appeared at the polls on Election Day
seemingly unaware that they were nor registered, suggesting potential
problems with the sufficiency of the notice to voters about cheir
registeation seatus. Additionally, 2 aumber of voters noted on their
provisional ballot envelopes thar they had registered to vote ar state
motor vehicle offices but were not, according to election officials,
“registered voters,” demonstrating a possible failure in the

registsation process that merits further investigation.

11. MISINTERPRETATION AND MISAPPLICATION OF THE
“WRONG” PRECINCT RULE RESULTED IN THE
DISENFRANCHISEMENT OF VOTERS.

Although Advancement Project and other voting rights experts agree
that HAVA allows the counting of provisional ballots cast in the
“wrong” precincts, at least with respect to races that are not precinct-
specific, some states have interprered HAVA differently, leading to
the arguably unlawful rejection of provisional ballots and
inconsistent rules across the country. As the U.S. Election Assistance
Commission found, in 2006, 15 states counted provisional ballots
cast outside an individual's home precinct, while 30 states rejected

them out of hand. Sce gencrally The 2006 Election Administration
and Vating Survey, U.8, Election Assistance Commission, Dec, 2007,
ar 18. This misinterpretation of the law has led to the
disenfranchisement of voters for races that are not precinct-specific
(e.g-» the presidency and Senate seats).

{11 THE PROVISIONAL VOTING PROCESS Is FRAUGHT WITH
NF ERRORS, AND MK TION,

The principal problem regarding provisional voting centers is the
actual process encountered by voters on Elecrion Day, which is
fraught with errors and lapses on the part of poll workers, Across
jurisdictions, poll workers were confused or uncertain as to the
appropriate circumstances under which to administer provisional
ballots. They simply did not know the rules. For example, at one
precinct in Ohio, poll workers distributed provisional ballots in an
atrempt o reduce the long lines of vorers. In Franklin County,
Ohio, polt workers distributed provisional ballots ar a staggering rate:
In 35 precincts, one out of every five ballots cast was a provisional
ballot, and in 11 precincts, one out of every two ballots cast was a
provisional ballor. In Florida, poll workers may have issued
provisional ballots solely because a voter indicated that s/he had
requested an absentee ballor, withour first confirming whether an
absentee ballot request had been received.

Poll workers in both Ohio and Florida also failed to ascertain
whether voters were in their correct polling places and, if they were

not, did not or could not direct them ro their correct polling places.

The investigation also revealed that when voters were permitted to
vote provisionally, most poll workers did not assist votess in ensuring
that their ballots were complete and properly submitted.
For example, in Ohio, poll workers repeatedly failed to provide
adequate instructions to vorers on how to complete their provisional
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ballots, and, in both states, many poll workers did not check ballot
envelopes for completeness before they were submitted® Asa result,
many ballots of eligible voters were rejected simply because their

envelopes were incomplete.

IV. THE PROVISIONAL VOTING PROCESS IS NOT SCRUTINIZED
OR TRANSPARENT, RESULTING IN CONTINUED PROBLEMS.

This project also revealed that the provisional process is not as
scrutinized or transparent as it needs to be 1o ensure its effectiveness.
For the 2006 survey conducted by the U.S. Election Assistance
Commission, at least four states failed to provide the data requested
by this governmental entity. Advancement Project encountered
similar resistance or poor record keeping from several counties for
this project. Indeed, county election officials in several Ohio
counties refused to produce provisional ballot envelopes or the
information contained therein on the ground that HAVA prohibited
such disclosure. Advancement Project also faced challenges in
interpreting and analyzing counties’ documents that listed the
reported reasons for rejection of provisional ballots.

This lack of scrutiny and transparency thwarts efforts to assess or
improve the process, prevents or limits challenges to the process, and

undermines the public’s confidence and trust in the process.

8 in Florida and Ohio, a voter who casts a provisi hallot must plete an affirmation on the iSi ballot envelope. See FLA. STAT. § 101.048 {2007);
OHIO REV. CODE ANN. § 3505.183 (LaxisNexis 2007}, In Maryland, the voter must sign an oath on the provisional baiot application. See MD, CODE ANN,,
{Etec. Law] § 11-303(a)(2)(i) {LexisNexis 2007).
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General Recommendations

This investigation reveals that instead of functioning as a fail-safe
means of voting, provisional voting often creates a serious risk of
disenfranchisement.  As the country approaches the second
presidential election with a federally mandated provisional balloting
system in place,? government officials and election administrators
should make certain changes and improvements to ensure that
provisional ballots are used and are recognized in 2 manner that
achieves their original intent. To that end, in addition to the specific
recommendations offered below to the states of Ohio and Florida,

Advancement Project suggests the following measures to reverse the

1 blems enc lections. '

di Zp  voting p { in prior

I Repuce THE USE OF PROVISIONAL VOTING, iN THE First
INSTANCE, BY ELIMINATING BARRIERS TO VOTER

REGISTRATION.

While provisional voting does allow a person who claims o be
registered to vote on Election Day, the use of provisional voting
and the rates and reasons for rejection evidence problems and issues
with voter knowledge about both the registration process and the
election process. Because this country’s democratic process depends
on vorer participation, each state should conduct a vorer education
campaign at the start of each election year, which should include
the following:

« Educate voters on how and when to register, how and when o
vote, and when to vote provisionally.

« Encourage voters to call their Jocal elections office or have the
ability to check an official Web site a week before Election Day o
confirm the location of their precinct and polling location.

* Instruct voters to cast a provisional ballot only as a last resort. Ifa
poll worker issues a provisional ballot to a voter, the voter should
confirm that sthe is in the correct precinet.

in addition, each state should ensure that its registration outlers,
including, specifically, its deparements of moror vehicles, are trained
and equipped to register voters. Finally, election officials should be
more flexible in establishing the registration starus of voters who
present to vote on Election Day and in allowing would-be voters to
register up to Election Day. For example, if a person claims to have
filed with the state motor vehicle office, the motor vehicle office and
election official should bear the burden of showing that the person

failed ro register to vote.

In short, improving the registration process will contribute gready to
achieving full participation and election results thar reflect the desire
and will of voting Americans.

11, ELIMINATE THE “WRONG” PRECINCT RULE.

One of the most significant drawbacks to provisional ballots is thar
many states do not count provistonal ballots cast in the wrong polling
place. In 2006, only 15 states counted provisional ballots cast outside
the individual’s home precinct; 30 states rejected them out-of-hand.
The seven states with Election Day registration are not required to
offer provisional ballors, bur three of these (Maine, Wisconsin, and
Wyoming) offered some type of provisional balloting, as did North
Dakota, which does not have vorer registration.

Advancement Project and many other voting rights advocates
interpret HAVA to prohibit the rejection of a provisional ballot
because the voter cast the ballor in the “wrong” precinct. Further,
Advancement Project contends that in states where the voter
eligibility requirements do not include voting in the precinet in
which one resides, election officials should accept and count, from
each ballor cast, the votes for all non-precince-specific offices
(.., votes for president, governar, senaror). Therefore, Advancement

8 HAVA required states to samply with is statewide database requirements by January 1, 2004, or to certify by thet date that they would not meet the deadiine for good causs, in
which case the deadiine for compliance was extended to January 1, 2006, 42 U.5.C. § 15483(d).
10 For more information about provisional ballot usage in the 2004 elections, see WENDY R, WEISER & BRENNAN CENTER FOR JUSTICE AT N.YU. SCHOOL OF LAW,

ARE HAVA'S PROVISIONAL BALLOTS WORKING? (2008},

0

_pap e
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Project recommends thar states that now reject provisional ballots

cast in the “wrong” precinct should amend the election code to:

* Require that provisional ballots cast by voters ar any precinct in
the regiscrar’s jurisdiction (i.e., county, city, town) be counted for
all elections in which the voter s eligible to vote, and/or

* Define the term “jurisdiction” to include the largest geographic region
covered by cach election authority (typically county) and require the
counting of provisional ballots cast for non-precinct specific offices.

TIL IMPROVE POLL WORKER TRAINING.

While the shoreage of poll workers has recelved extensive public
attention, the training and support for poll workers are rarely scrutinized.
Yer, as elections have become technologically and procedurally more
complex, the training and support offered to poll workers have not kept
pace. New federal and state laws have created a slew of new procedures
for voting. For example, first-time voters who register by mail must
show proper identification, and people who claim to be registered but
do not appear on the vorer rolls must be issued a provisional ballot,
These new procedures, coupled with the advent in many aress of new
electronic voring machines, leave firte room for error.

Given the importance of a poll worker's work, which involves
determining whether a person can vote and how and, in many
instances, whether the ballot cast will count, it is critical that
poll workers be properly trained and that poll worker training

emphasize:

* The limited circumstances under which it is appropriate and
lawful to use provisional ballots;

* The procedures for identifying a voter's correct precinct and
directing the voter to that precince prior to issuing the voter a
provisional ballot;

* The procedutes for examining each provisional ballot envelope or
application, in the presence of the voter before s/he leaves the
polling place, to determine whether the voter has fully completed
all required portions of the envelope or application; and

The rules pertaining to vorers who have requested an absentee
ballot, have moved, or have changed their name 1o ensure that poll
workers do not improperly issue provisional ballots o these voters
or neglect to instruct them on all necessary steps that they should
take to guarantee that their provisional ballot will be counted.

In addition, Advancement Project recommends that poll workers
assist any voter whose eligibility is in question to complete a voter
registration application at the polling place to guaranee thac s/he

will become registered ¢o vote in future elections.

V. IMPROVE THE ADMINISTRATION OF PROVISIONAL VOTING
ON ELECTION DAY,

In addition to the recommended improvements to poll worker
eraining described above, Advancement Project recommends that
election officials adopt the following procedures to reduce poll
worker confusion and error on Election Day:

* Print and Distribute Multi-Precinct Poll Books: In multi-
precinct polling places, where electronic poll books are
unavailable, election officials should print and distribute poll
books that list all registered voters assigned to the polling place
and indicate each voter’s correct precincr within the poiling place.
Establish a Provisional Ballot Station: Election officials should
establish a provisional ballot station in each polling place that is

siruared away from the “check-in” location and that is staffed by
a poll worker who has expertise in provisional voting and is
assigned solely to this sration. The poll worker should receive

specialized training in making sure voters are in the correct
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precinct, assisting vorters in casting provisional ballots, and
ensuring that voters correctly complete their provisional ballor
envelopes. This station should have online and/or paper resources
1o enable the polt worker to verify voters’ correct voting locarion,

1

access to the de voter registration list,

including,
a countywide voter roster, a street guide with designated precincts,
a list of polling places with assigned precincts, and directions to
those polling places. The station should have a separate hotline,
and the hotline should be staffed by a provisional ballot expert at
the county board of elections. No provisional ballots should be

issued by poll workers at any other station.

V. INCREASE THE SCRUTINY AND TRANSPARENCY OF THE
PROVISIONAL VOTING PROCESS.

In order to ascertain whether the provisional voting process is
working and to be able to identify any gaps in the process,
Advancement Project urges local officials to scrutinize the process
before and after every election:

* Following each election, local election officials should analyze
provistonal ballot usage in their jurisdiction by tracking all
provisional votes cast and counted, by precinct, including che
reasons such ballots were cast and counted or rejected. They
should identify potential problem areas and use this analysis to
improve their poll worker training, their notices to provisional

voters, and their community education efforts.

Each secretary of state should collect this data from local election
officials to assess variances in the casting, counting, and
administration of provisional ballors. The secretary should
publicize this information on histher Web site and further analyze

the need for statewide regulations or directives.

In addition, secretaries of state must enhance their accountability,
and the accountabitity of local election officials, to the public and the
wansparency and credibility of the process by, among other things,
issuing the following directives:

* A directive thar orders local election officials to provide public
access to the name, address, and birth date of each voter who casts
a provisional ballot, and the basis for issuing each ballot, within

the canvassing period after the election; and

.

A directive to local election officials that requires the use of specific
and narrow categories to describe reasons for the issuance and/or
rejection of provisional ballots. The “not registered” rejecrion
category, in particular, should be more specific and indicate
(i} whether the voter at issue has ever been registered anywhere in
the stare, (ii) whether any previous registration had been cancelled,

and (jii} the date and reason for any previous cancellation.

As noted above, Advancement Project offers these general
recommendations for consideration by all states as they prepare for
the November 2008 election. The specific findings and
recommendations for the two states studied for this project (Ohio

and Florida) are set forth below.
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Ohio

In the November 2006 gereral election, Ohio voters cast 4,186,206
baflors, 127,758 of which were provisional.!t Approximately
104,696 of these provisional ballots were counted, and 23,062
(about 18%) were rejected.'2 Over half of the provisional ballots cast
{65,239), and 65% of the rejecred ballots (15,000'3), were cast in
Cuyal Franklin, Hamil

counties, counties with substantial populations of voters of color.

Lucas, M y, and Summit
The use of provisional ballots in Ohio, as measured by the percentage
of ballots cast, appears to be increasing. In 2004, provisional ballots
made up 2.7% of the total ballots cast during the general election.
In the 2006 general clection, it was up almost a full percentage point,
to 3.6%.'* This trend may portend an increase in the use of
provisional ballots in the 2008 general election unless state and local
election officials institute measures to combat the overuse of

provisional baflots.

instructed these voters to move over one table, to the other side of
the room, or to travel a shott distance to another precinct, their
provisional ballots would have been counted. These findings suggest
that Ohio’s statutory requirement that poll workers direct voters to
the correct precinct is not being enforced, leading to distortion and

overuse of Ohio’s wrong preciner rule.

This research also reveals that poll workers were uncertain about
when to issue a provisional ballor. Many did not determine whether
voters were in the correct polling place and did not advise voters on
where or how they could cast a regular ballot. In addition, poll
workers often did not provide sufficient instruction to voters abour
how to ensure that their provisional ballot would be counted. Inat
least one instance, poll workers used provisional ballots in an
unauthorized way, issuing them to shorten long lines at the polls.
The problems were worsened by the fact that poll workers were
forced to work with inaccurate poll registers. For example, in

Cuyahoga County, several hundred registered voters reportedly were
H h I 1,

Advancement Project analyzed th ds of provisional ballot
envelopes from the 2006 general election in Ohio's largest county,
Cuyahoga. Advancement Project also reviewed hundreds of written

comments from poll workers in Franklin, Hamilten, Lucas, and
Summit counties in the 2006 general election. This analysis reveals
a staggering overuse of provisional ballots. For example, out of 35
Eranklin County precincts, one out of every five ballots cast was a
provisional ballot, and in 11 precincts, one out of every two ballots

cast was a provisional ballot.

The analysis also shows that Ohio’s “wrong” precinct rule, coupled
with apparendly ineffective directions by poll warkers to voters,
hi of th d

As discussed below, the envelopes show that the ballots of hundreds

resuited in the disenfr of eligible voters.

of voters were rejected because the voters were in the “wrong”
precinct bur the correct polling place, or because they cast their
provisional ballots at a polling location that was less than 2 miles

from their correct polling place. 1f poll workers had properly

pped from the st voter registration database.

propenty

As Ohio prepares for a huge surge in voter turnout in the 2008

general election, it is crucial thac its state and county election officials

take immediate steps to minimize unnecessary distribution and
P!

rejection of provisional ballots.
L. PrROVISIONAL VOTING UNDER OHIO L AW

Ohio law requires the use of a provisional ballot when (1) a vorer
declares s/he is registered, but histher name does not appear on the
voter roll; (2) an election official “asserts that the individual is not
eligible 10 vote,”'s {3) a voter does not have or does not provide
proper idendification; (4) a voter voted by absentee ballog
(S} a voter’s registracion notification was returned as undeliverable;
(6) a vorter changed his/her address; (7) a voter changed his/ her

11 See tate.oh.us/SO!

The 2006 Election Administration and Voting Survey 18 {Dec. 2007},
1210

i i 1  aspx
{viting the Official Results of Voter Tornout in the November 7, 2006, General Elsction); U.S. Election Administration Commission,

13 There are variances in the numbers of rejected provisional batlots reparted by the Oia Secretary of State in its 2007 report to the Election Administration Commission and those
that Summit and Montgomery countias reported to the Secretary of State. This report ralies upon the counties’ numbers.

14 Provisional ballots made up 2.7% of the total votes cast in the November 2004 general efection. http:i tate.oh. i P
{2008). In 2004, approximately 158,642 provisional baflots were cast and approximately 123,548 {77.8%) were counted.

1542 USC. § 15482 (a){2002). See also OHIO REV. CODE ANN. § 3505.18 {LexisNexis 2007},
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1t

d without resolution; or (9) a chall d

In resp Cuyahoga County provided all of the requested

name; (8) a voter was ch

voter's registration status hearing was postponed.’s

In addition, under Ohio law, each county board of elections
determines wherther to count or reject a provisional ballot cast in its
county."” To determine the validity of a provisional ballot, the board
examines its records to derermine whether the individual who cast
the provisional ballor is registered and eligible to vore in che
election.’® The board also examines the information provided by the
voter on histher provisional ballot affirmation statement."”

PusLiC JESTS IN

ENT PROJE CORDS

Onio

Ad Project public records requests to

Cuyahoga, Franklin, Hamilton, Lucas, Montgomery, and Summit

counties for che following information: (1) the names of voters who
cast provisional ballots in the 2006 general elecrion; (2) for each
voter, whether histher ballot was counted; and (3) if the ballot was
rejected, the basis for rejecting the provisional ballot.

informartion, and Montgomery County provided the name and
address of each voter who cast a provisional ballot, the reason(s) for
issuance of the provisional ballot, and, if the ballor was rejected, the
basis for the rejection. Summit County provided the name, but not
the address, of each voter who cast a provisional ballot and the
reasons for rejection of each provisional ballot rejected. Three
countics, Franklin, Hamilton, and Lucas, refused to provide this
information, interpreting HAVA 1o preclude public access to the
names of provisional voters, the outcome of provisional ballots cast,

and the basis for rejection.®

TH. OHIO's PROVISIONAL BALLOTS IN THE 2006 GENERAL

ELECTION

Table 1.1 lists the most prevalent reasons for the tejection of
provisional ballogs in Ohic’s 2006 general election.

TABLE 1.1 OHIO'S REJIECTED PROVISIONAL BALLOTS (2006 GENERAL ELECTION)

Number of Percentage of
Reason for Rejection Ballots Rejected Rejected Provisional Baliots
Wrong Precinct 10610 46%
Not Registered 7,384 32%
No ID Provided 2,726 11.8%
Other Reasons 1,249 5.4%
Ineligible to Vote 4597 2%
No Signature 290 1.25%
Missing Batlot 181 8%
Already Voted 163 7%
Total Rejected 23,062 100%

18 OHIO REY. CODE ANN, § 3505.181 {LexisNexis 2007),

17 § 3505.183(D) {requiring *individual's name and signature,” but not date of birth, to be included in the written affirmation in order to validate batlot).

181, at B)1).
181d.

2042 U.8.C. § 15482 (2002). Contrary to this interpretation, HAVA's legislative history makes clear that the intent of HAVA's *free access® provision is te maintain privacy of
voters' identification numbers, not the names and addresses of voters who cast provisianal baflots. interpreting HAVA to pemmit election officials to withhold the names, addresses,
and/or phone numbers of voters who cast provisional ballots frustrates an importent objective of HAVA, which is to enrsure that pravisional ballats are properly handied. Suchan
interpretation also denies voters and vater pratection advacates the abilty t investigate the adrinistratian of pravisional ballots, including whether election offiiats wronghully

issued or rejected certain provisional balots.

21 This category of rejected provisional ballots, labeled “Onelsgnb!e 10 Voter acsounted for 489 provisional ballots rejected. Some of these ingligible voters may have been previously
and

for felony

Ohio law tequires the cancsllation of felans’ registrations, and such voters must re-register upon their release.

OHIO REV. CODE ANNL § 35051 (LeisNoris 2007). Alsent public scacation fo thess vetars, many e oferders may have been unaware that they were required to re-register.
As 3 result, these individuals would likely be deemed ineligible to vote, and their provisional ballots rejected.
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Under Ohio law, provisional ballots must be cast in the precinct in
which the voter resides* A provisional ballor cast in the “wrong”
precinct will be rejected.® In the 2006 general election, Ohio
rejected approximately 10,610 provisional ballots because they were
cast in the “wrong” precinct. Advancement Project and many other
voting rights advocates interpret HAVA to prohibit the rejection of
a provisional ballot solely on the ground that the voter cast the ballot
in the “wrong” precinct. Unfortunately, lirigation brought in 2004
challenging Ohio's wrong precinct law under HAVA was ultimately
unsuccessful. If Ohio had adopted Advancement Project’s position
on provisional ballots cast in the “wrong” precinct, more than 10,000
additional votes would have been counted in the 2006 general
election for these non-precinct-specific offices.

IV. COUNTY-BY-COUNTY DATA AND ANALYSIS
A. CUYAHOGA COUNTY

Cuyahoga County is Ohio’s largest county and includes the state’s
most populous city, Cleveland. Cuyahoga County has a large African
American population, representing 28.9% of the county’s residents.?¢

Advancement Project obrained and analyzed 7,100 electronic copies
of envelopes from the 11,749 provisional ballots cast in the 2006
general election that were counted and envelopes from 965 of
the 4,168 provisional ballots cast in that election that were
rejected.”  Each envelope listed the voter's name, address, and the
reason(s) the voter was required to cast a provisional balloc. If the
ballor was rejected, a Provisional Ballot Rejection Form was
attached to the provisional ballot envelope that indicated the reason

for rejection.

Advancement Projected also obrained and reviewed (1) Cuyahoga
County’s Provisional Ballot summary report, which included
numbers of provisional ballots cast and each voter’s name, address,
party affiliation, precinct, and the disposition of each provisional
ballot cast; and (2) the electronic Master Survey List provided by the
Ohio Secretary of State’s office to the U.S, Election Assistance
Commission (“EAC”) in 2007, which included statistics on the
number of provisional ballots cast and counted in the 2006 general

election in each of Ohio’s counties.

In the 2006 general election, Cuyahoga County voters cast 15,917
provisional ballots, the second largest number of provisional ballots
cast among the state’s 88 counties, Ohid's law requiring voters who
have moved within a county to vote by provisional ballot may partially
explain the county’s high usage of provisional ballocs. A total of 108
of the 11,749 envelopes of provisional ballots that were counted by
Cuyahoga County indicate that at least 2,062 (approximately 30%)
were cast because the voter had changed histher address.

1. The Issuance of Provisional Ballots

For this study, Advancernent Project reviewed 7,100 of the 11,749
envelopes of provisional ballots counted by Cuyahoga County. This
review revealed that 2,180 (30%) of these provisional ballors were
isstied because the voter had moved. A total of 791 (11%) of the
accepted provisional ballots were distributed because the voter’s
name did not appear on the precinct list at the voter’s precinct. But
election officials subsequently concluded that these voters were

registered and had cast their ballots in the correct precincts and,
|
gly.

chat the precinct voter lists may be inaccurare. Finally, at least 160

di

acc d their provisional baflots, This data suggests

228se § 3503.01 {listing qualifications required fo register to vote; a voter may vote in aff elections in the precinct where the voter resides); see also § 3505.181
{providing eligikility for casting pravisionat baflots, including when a voter's name does not appear on the precinct fist or the slestion official assents the voter is not eligible to vote);
see also § 3505.183 {voter must be a registered voter in the jurisdiction in which sthe casts a provisional baliot),

23/d.

2442 U.8.C. § 15482 (2002). HAVA requites merely that vates cast in the correct "jurisdiction” be counted. Obio law narrowly interprets corect jurisdiction” to mean precinct.
This namow interpretation was codified in 2008 under House Bill 3. Am. Sub. H.8.3 {2005).

28 Sandusky County Dem. Pariy v. Blackwell, 387 F.3d 565, 578 {6th Cir. 2004} {reversing District Court's holding that HAVA requires provisionat ballots cast out of precinct to be
counted). The case chaflenged, in part, an Ohio directive that prohibited the Counting of provisional ballots cast cutside of the veter's precinct. In Sandusky, the coun enjoined the
Secretary from enforeing the directive, but on appeal, the Sixth Circuit reversed that wuling. Sandusky, 387 £.3d a1 578.

26 www.factfinder.census.gov. Saurce: 2005 American Community Survey Data Highlights.

27in respanse to Advancement Project’s public records requast, Cuyahoga County reported that it had misplaced provisional ballot envelopes for 3,100 of its 4,188 provisional ballots.

28 Under Ohio law, & voter who has moved 10 a new precinct and has not submitted a change of addrass form to the election board before Election Day must complete a change of
address form at hisfher new precingt and vote by provisional ballat, OHIO REV. CODE ANN. § 3503.18 (LexisNexis 2007). The voter must also provide identification *in the form
of & current and vaiid photo identification, a military identification that shows the voter's name and current address, or a copy of a current utiity bif, bank staterent, government
check, paycheck, or ather govemment document,” and complete an affirmation. /d. at § 3603.14. Vaters without the proper identification are permitted 10 sign a 10-T form attesting
that they do not have proper identification, Jd. at § 3503.16 (B)(1){2}o-d). The voter may provide additionat supporting documentation for review during the 10-day period follow-
ing the election, during which time the board of lections attempts to very the information, If the information Gan bo vesiied, bafting any other deficiency with the baliot, e board
will count the provisional ballot if the vater cast the baflot in the correct precinct. See § 35051 for voters who cast isi ballats to cure their
baltots during the 10-day period afer the election).
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of the provisional ballot envelopes were not marked with any reason
Without this

information, it is impossible for voter advocates to evaluate whether

as to why poll workers had issued the ballor.
issuance of those provisional ballots was lawful,
2. Provisional Ballots Rejected

Of the 11,749 pravisional ballots submitted, almost half (4,168)
were rejected. As reflected in Table 1.2, the top two reasons for the
rejection of provisional ballots were that the voter cast the ballot in
“wrong” precinct (2,541) or was not registered {1,282),

a. “Wrong” Precinct Errors

Provisional ballots cast by voters in the “wrong” precinct account for
2,541 (61%) of the rejected provisional ballots in Cuyahoga County.
Cuyahoga County provided Advancement Project with copies of the
envelopes for 985 of the 4,168 provisional ballots rejected.
Advancement Project’s review of those envelopes reveals that of the
204 provisional ballots rejected for “wrong” precinct, 70 were cast by
voters who were actually in the correct polling place but the “wrong”
precinct, and 62 were cast by voters who were less than 2 miles from

their correct precinct. In many instances, if poll workers had

properly instructed these voters to move over one table or to the
other side of the room, or to travel a short distance to another
precince, the voters’ provisional ballots would have been counted.

For example:

* Avoter in Cleveland voted a¢ precinet 5M, but the voter’s correct
precinct was 5L, which was Jess than 2 minutes (.84 miles) away.
* A vorter in Beechwood voted ar precinct 00L, but her correct
precinct was 00M, which was in the same building, Hampron

Recreation Center.

.

A voter in Lakewood vored at precinct 4F, but his correct preciner

was 3L, which was Jess than 2 minutes (.55 miles) away.

Avoter in Strongsville vored in precinct 2N, but the voter's correct
precinct was 2M, which was in the same building, Olive Bedford
Allen Elementary School.

b. Software Glitches in the Yoter Registration Database

According to the county’s data, 1,282 (31%) of all rejected ballots
were rejected because the voter was deemed “not registered.” Of the
985 envelopes produced, approximately 600 (more than 60%) were
rejected because the voter was “not registered.”®  Of those 600

envelopes, 185 envelopes indicated that the voter was issued 2

TABLE 1.2 CUYAHOGA COUNTY'S RESECTED PROVISIONAL BALLOTS (2006 GENERAL ELECTIONS)

Number of Percentage of Percentage of Ohio's

Reason for Rejection Ballots Rejected Rejected Ballots Rejected Pravisional Batlots
Wrong Precinct 2,541 61% 111%
Not Registered 1,282 30.7% 5.5%
Missing ID 189 4.3% .82%
Missing Information 103 2.5% .45%
No Signature 44 1% 19%
Voted Other Means ] 21% 04%
Total Rejected 4,168 100% 18.1%

§1% of the ball with the Project received were rejected because the voter was "not registersd™ while only 31% of Cuyahogar's re-

jected provisional ballots overall were in that category-it appears that the envelopes Advancement Project received do not represent a random sample of the rejected provisional ballets.
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provisional ballot because of a change of address, while the remaining

415 wete issued because che voter's “name should appear on the

official precinct list but does not.”

Unfortunately, the envelopes shed no additional light on why so
many voters who believed they were registered did not appear on
the voter rolls. After one vorer in Lyndhurst, Ohio, learned thar his
name did not appear on the precinct list, the voter wrote on his
provisional, “I want chis explained!” This voter went to the polls
expecting to vote, only to learn that his name did not appear on

the roils.®

After the May 2006 primary election, the Cuyahoga County Board
of Elections formed an independent panel to conduct a
comprehensive review of the county’s election systems and o make
.31 In July 2006, this three-
person panel, the Cuyahoga County Election Review Panel
{“CERP"}, produced a report that identified problems in the 2006
election. The report identifies software problems with the county

ions for i

P

voter registration database. The Review Panel concluded: “The
DIMSnet voter registration system has dropped or displaced several
hundred registered voters.”? Consequently, any of these individuals
who tried to vote in 2006 did not appear on the precincr rolls and
would have been issued provisional ballots that were not counted
because election officials could not confirm their registration.?

There is no indication that this darabase problem has been corrected.

{ Ballot Envel

P

A third reason for rejection of provisional ballots in Cuyahoga
County was incomplete information on the provisional ballot
envelope. In the sampling of provisional balloc envelopes reviewed,
ar least ten provisional ballots were rejected due to missing birth

dates and/or signatures. Review by a poll worker to ensure thar the

envelopes were complete would have avoided the rejection of
these ballots. 3

B. FRANKLIN COUNTY

Franklin is Ohio's second largest county and includes the state’s
capitol and the state’s second largest city, Columbus. Franklin
County has a large African American population, representing

19.8% of the county’s population.®

b dsh

Adv; d and analyzed an Excel sp
from the Franklin County Board of Elections for the 2006 general

Project

election that includes the number of provisional ballots cast in each
precinct in the county and the percentage of provisional ballots cast
in cach precince as a percentage of all ballots case. Additionally,
Advancement Project obtained and analyzed approximately 542
pages of poll worker comments from Franklin County. Further, in
conjunction with the data provided by the Board of Elections,
Advancement Project reviewed the electronic Master Survey List that
the Ohio Secretary of State submitted to the EAC in 2007, which
included the number of provisional ballots cast and counted in the
Finally,

Advancement Project reviewed 2 report of calls from voters to an

2006 general election in each of Ohio’s counties.

election protection hotline called the Electronic Incident Reporting
Service (“EIRS”).

1. The Issuance of Provision Ballots

Voters in Franklin County cast more provisional ballots in the
2006 general election than any county in Ohio: Of the 385,863
votes cast, 20,322 (over 5%) were provisional ballots. In other
words, nearly one of every nineteen votes cast in che councy was a

provisional ballor.

30 Professor Candice Hoke, Director of the Canter for Election integrity at Clevetand State University, reports that a Cuyahoga County election official who handies voter registrations
stated that “a major, if not exclusive reagon for the lost vater records fies in the ‘merga records’ function of the DIMS registration software” Candice Hoke, Erroneous Yoler
Registration Defetions {Jan. 2007); Candice Hoke, Monitor Report: Possible Legal Noncompliance in the November 2008 Election, 2 (Jan. 8, 2007) (a lost voter registration
record *not only means that the voter is not permitted to vote but also that the recorded voting history is deleted and uarecoverable”).

3t Ses www.cuyahogavoting.arg for background on the panel.

32 Cuyahoga County Election Review Panel, Final Repatt, uly 30, 2008, http:/wwew.cuyahogavoting.org/CERP.Final_Report_20060720.pdf,

33/d. at 30-34.

34 Under Ohio law, election officials must reject a provisionat balfot if its envelope is incomplete. See OHIO REV, CODE ANN. § 3506,183 {LexisNexis 2007) (sets forth information
required to be completed on an affimation statement on a provisionat baltor if the ballot is to be considered valid and counted, including the vater's name and signature, an affiemation
that that voter is registered to vote in the jurisdiction where the provisional ballot is cast and is an eligible voter, and any additional information provided by the voter to the board of

slections during the 10 days after the election in which the ballat was cast).

35 www factfinder.census.gov. Source: 2005 American Community Survey Data Highlights.
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The county’s spreadsheet, entitled “2006 General Election
Provisional Ballot Applications by Precinct,”* shows that in thirry-
five precincts in Franklin County, 20% of the total ballots cast were
provisional ballots. In eleven other precincts, provisional ballots were
50% of the total ballots cast.

2. Provisional Ballots Rejected

As reflected in Table 1.3, the most common reasons provisional
ballots were rejected in Franklin County were that voters cast ballots
in the “wrong” precincts (1,801) or that voters were purportedly not
registered (684).

a. “Whong” Precinct Errors

Poll worker comments reveal that poll workers may have contributed
to voters’ casting provisional ballots in the “wrong” precincts. In ac
feast three separate instances, poll workers sent a voter to several
different precincts before the voter insisted on casting a provisional
ballot. For example, poll workers directed two Columbus voters,
whose addresses were located in Ward 34, Precinct C, to Ward 68,
Precinct C (68-C), after other poll workers had directed them to
chree different precinets. In the report, a polt worker wrote: “They

{the voters] said, ‘they werent going any further.”” The poll worker
contacted the Board of Elections and was told "o vote them
provisionally in 68-C.” The pell worker noted the voter was
“adamant about getting her vote counted.” This ballor must have
been rejected since it was cast in the “wrong” precinct; however,
without access to the names of provisional voters and their
p | ballot lopes, Ad

ascertain the disposition of ballots.

nr Project was unable to

The plight of Tracy Banner, a Franklin County voter who had moved
shortly before Election Day, further illustrates how poll worker error
contributed to the casting of provisional ballots in the “wrong”
precinct.’ On Election Day, Ms. Banner appeared at her polling
y School in Col Ohio. After Ms.

Banner waited in line for over one hour, a poll worker told her thar

place at the Innis El b

she would be required to cast a provisional ballor. When Ms. Banner
asked for an explanation, the poll worker actempted to call the
Franklin County Board of Elections for 45 minutes. Finally, the poll
worker told Ms, Banner thar since she had moved, she should vote
d that
she had completed a “change of address” at a public library in

Ms. Banner explai

at her new poiling place. In resp

September 2006, but had not received any notification of a new
polling place, so she had retutned to her former polling place.

TABLE 1.3 FRANKLIN COUNTY’S REJECTED PROVISIONAL BALLOTS (2006 GENERAL ELECTION)

Number of Percentage of Percentage of Ohio's
Reason for Rejection Ballots Rejected Rejected Ballots Rejected Provisional Baliots

Not Registered 684 28% 3%

Voted Other Means 63 2.49% 27%
Wrong Precinct 1,801 69% 8%

Missing Information 55 2% .24%
No Signature 8 34% .04%
Total Rejected 2,612 100% 11%

36 This document is located at http:/iwww.co.franklinoh.us/boe (2007).

37 Advancement Project leamed about Ms. Banner's experience during a conversation with Ms. Banner after the election.
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Ar the poll worker’s direction, Ms. Banner drove to her new polling
place in Blacklick, Ohio. There, she provided as identification her
Ohio driver’s license with her former address.® Ms. Banner was not
offered a change of address form by the poll workers.” Instead, poll
workers instructed Ms. Banner to cast a provisional ballot. Ms.
Banner provided her new and former address on the provisional
ballot envelope. After Election Day, Ms. Banner called the Board of
Elections to determine whether her provisional ballor had been
counted. She learned chat it had not.%

&. Incomplete/lnaccurate Voter Rolls

Franklin County voters cast 684 provisional ballots thar were rejected
because the voter was “not registered,” which accounts for 26% of
the provisional ballots that the county rejecred in the 2006 general
election. In light of the limited data Franklin County produced, it
is difficult to ascertain whether these voters were in fact unregistered.
Limited anecdoral evidence suggests that some voters who had
participated in elections for many years were dropped off the voter
rolls withour explanation. In ar least one instance, an experienced
poll worker recognized voters in her precinct who had voted for
many years but did not appear on the voter rolls and were forced to

cast provisional ballots that were not counted.!

7 { Ballot Envel

[ op
Franklin County poll worket comments suggest that poll workers
did not take adequate steps to ensure that voters clearly printed and
signed their names on their provisional ballot envelopes. Poll
workers cited ac least 45 instances of voters having failed to complete
a provisional ballot envelope or to complete it legibly.%2 As a result,

poll workers were often unable to discern the name of the voter whe

cast the provisional ballot from the voter's signature, likely resulting
in the rejection of those ballots.

d. Other Flaws in Election Administration

Dara revealed other flaws in the administration of the 2006 election
in these counties that may have resulted in the rejection of otherwise

valid provisional ballots.

Precinct registers may have been inaccurate, In at least one instance,
a long-time voter whose precinct had been moved was issued a
provisional ballor because his name did not appear on the new
precince’s register. Ed Willis, a rerired principal of Columbus’ East
High School, had voted with his wife in the same precinct in
Franklin County for over 20 years. Prior to the 2006 general
election, the Willises' precinct was moved. On Election Day, Mr.
Willis's name did not appear on the vorter rolls at his new polling
place. As a resuly, poll workers concluded that he was “not
registered” and required him to vote by provisional ballor. Mr.
Willis's provisional ballot was counted, thereby demonstrating that
he voted in the correct precinct and that his name was erroneously

omitted from the precinct register.

In addition, poll worker comments* concerning provisional ballots cast
in Franklin County show that many poll workers did not provide voters
with instructions on how to cure problems with their provisional ballots
to guarantee that their ballors would count™ or how to determine
whether their ballots were counted 4 After Franklin County refused 1o
provide Advancement Project with the names and addresses of voters
who cast provisional ballots in the 2006 general election, Advancement
Project atrempted to identify such voters on its own. These names were

compiled by obtaining a list of voters who cast ballots in precincts

38 OHIO REY. CODE ANN. §3503.16(B}{1) (LexisNexis 2007}. An Ohio driver's license with & former address is considered a current and valid form of photo identification for

voling purposes.

39 See id. {indicating a voter may file a Ghange of address form on the day of the election, at the precinct in which the voter resides).

40 1n the summer of 2007, Ms. Banner contacted the Franklin County Board of Elections 1o ask whether her provisional ballot cast in 2008 had been counted; she was informed that it was.
not counted, Ms. Banner subsequently received correspandence from the Board that confimned her change of address and identified her new polling location. in the 2007 election,
Ms. Banner appeared at her new polling location, as instructed, but was again required without explanation to cast a provisional ballot. This provisioral baliot was reportedly counted.

41 2006 Efectronic Incident Reparting Service (unpublished raport of phane calts on Election Day o an efection protestion hotline).

42 For example, in Dublin, Ohio, Ward 64 - Precinct B, a poll worker noted that a voter “did not priat his name on the provlisional] baflot - cannot read his written signature”

43 Poll workers in Frankfin County record prablems on the “Record Precinct Problems & Corections Below™ forms.

44§ 3505.181. During the 10-day period after an slection, provisional voters who did #ot provide identification, did not provide the tast four digits of their social security numbers, did
not camglete the affirmation statement, o were not challenged at the polis are required to provide additionat informatian to the board of elections to enabie the board to determine the

voter's eligibiliy to vote.

45 a precinct in Columbus, Ward 11, poll workers nated that they were onfused about the “yellow copy” and did nat give the copy to five provisionat voters. The ‘yaltow capy”
frovides information to voters an how 1o cure their provisional ballot to ensure that it will be counted. It also helps voters determine whether the ballot was counted or rejected,

and if rejected, the reason for the rejection. See

Cotambus, Ward 11; ses also Pregi

i
Calumbius, Precinct 138 {polt worker noted she had inadvertently placed! the “yellow copy” in the folder rather than givig i to the voter); Recard Precinct Problerms & Carrections
Below, Columbus, Ward 17, Precinct € {pol workers retained the “yellow copy” rather than giving it to voters)



99

wherein provisional ballots comprised 50% or more of all ballots cast.
From that list of voters, Advancement Project reviewed the counry voter
rolls, which include a voter’s voring histery, to identify voters who cast
provisional ballots. After identifying these voters, Advancement Project
sent Jetters to over 380 voters and, ro date, has received 38 responses.
Of these 38 responses, 23 voters reported they had not received
information on how 1o “cure” their provisional ballot to guarantee
that it would be counted or how to determine whether their
provisional ballot was counted. For example, Franklin County voters
Ariel King and Meesha Sparrow both reported that when they
appeared at the polls on Election Day, their names did not appear on
the voter rolls. Poll workers required them to vote by provisional
ballots, but failed to provide them with information about how to
cure their ballots or determine whether their ballots were counted.

C. LUCAS COUNTY

Lucas County is the least populous of the four Ohio counties in this
report. [ts largest city is Toledo. The county’s African American
community is the largest minority group and represents 17.7% of
the county’s population. s

In response to Advancement Project’s public records request, the
Lucas County Board of Elections produced two pages of poll worker
logs of Election Day complaints and a total of five pages of poll
worker coraments from four precincts in Toledo and one precincr in
Otrawa Hills. Ad
documents, as well as the clectronic Master Survey List that the Ohio
Secretary of State submitted to the EAC in 2007, which included the
numbers of provisional ballots cast and counted in the 2006 general

tyzed those

d and

Project revi

election in each of Ohio’s counties. Lucas County did not produce
a spreadsheet of provisional ballots cast by precinct or copies of

provisional batlot envelopes.

461d.

1. The Issuance of Provisional Ballots

Lucas County poll worker comments reveal that poll workers

ppropriately issued p | ballots to several voters in response
to generic Election Day problems. 1n ar least one instance, election
officials directed poll workers to issue provisional ballots to help
alleviate long lines at the polls. At Toledo Precinct 6P Friendship
Baptist Church, there were long lines of voters from approximately
2:30 p.m. until the polls closed at 7:30 p.m. Poll workers received
authorization from an unknown official to issue provisional ballots
to reduce the long lines and subsequendy issued provisional ballors
to several voters, Nothing in the Ohio election code permits issuance

of provisional ballots under such circumstances.??
2. Provisional Ballots Rejected

Lucas County voters cast 4,910 provisional ballots, of which 3,531
were counted. As reflected in Table 1.4, the two primary reasons for
rejecting provisional ballots in Lucas County were that voters cast the
ballot in the “wrong” precinct (489) or were not tegistered (475).

D. SUMMIT COUNTY

Summit County’s largest city is Akron. Summit County’s African
American community is the county’s largest minority population,
representing 13,9% of the county’s population. Although Summic
County voters cast the fewest provisional ballots (4,891) of the four
Ohio counties in this report, it had the highest rejection rate, 1,523
(319%) provisional ballots.

The Summit County Board of Elections provided Advancement
Project with a report and addendum that included the name of each
voter who cast a provisional ballor, the precinet in which the ballot
was cast, and the disposition of the ballot. The report did not include

47 See OHIO REV. CODE ANN. § 3505.181 {LexisNexis 2007) (identifying circumstances under which a voter must cast a provisional baliot, i.e., same does rot appear on tha voter

rolls, does not have of fails to provide proper identification, voted by absentes baflot,
vater, or challenged votes whose hearing has been postponed).

teturned change of address, change of name, challenged
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the addresses of voters who cast a provisional ballot. Additionally,
Advancement Project received and reviewed 315 Booth Warker Memo
Sheets from the Surnmir County Board. Booth Worker Memo Sheets
are forms that poll workers use to report their complaints of concerns
on Election Day. Finally, Advancement Project reviewed the electronic
Master Survey List that the Ohio Secretary of State submitted 1o the
EAC in 2007, which included the number of provisional ballots cast
and counted in the 2006 general election in each of Ohio's counties.

As Table 1.5 reflects, and consistent with the other three counties
identified in this report, the top two reasons for rejecting provisional
ballots in Summit County were that the vorer cast the ballot in the

“wrong” precinct {(601) or was “not registered” (278). Additionally,
Summit County rejected 128 provisional ballots on the ground thac
the vorer was “ineligible to vote.” Summit County was the only
county of the four Ghio counties profiled in this report that
employed this basis for rejection of a provisional ballor.

The Summit County Booth Worker Memo shows that in 29
precinets, most of which are in Akron, poll workers failed to
administer provisional ballots properly® For example, one poll
worker reportedly directed voters to the wrong precince: A poll
worker wrote that in Akron Preciner 3B, “three voters were told to
vote provisional in SA but should have voted in precinct 3B.

TABLE 1.4 LUCAS COUNTY'S REJECTED PROVISIONAL BALLOTS (2006 GENERAL ELECTION)

Number of

Percentage of Percentage of Ohio's

Reason for Rejection

Batliots Rejected

Rejected Ballots Rejected Provisional Ballots

Wrong Precinct 489 36% 2.1%
Not Registered 475 34% 206
Missing 1D 330 24% 1.4%
Missing Information 58 4% 125%
Voted Other Means 21 1.5% 1%
No Signature 6 43% 02%
Total Rejected 1,379 100% 6%

TABLE 1.5 SUMMIT COUNTY’S REJECTED PROVISIONAL BALLOTS (2006 GENERAL ELECTION)

Number of Percentage of Percentage of Ohio's
Reason for Rejection Ballots Rejected Rejected Ballots Refected Provisional Ballots

Wrang Precinct 601 39% 2.6%
Not Registered 278 18% 01%
Missing ID 349 23% 5%

Voted Other Means 151 10% 65%
Ineligible to Vote 128 8% 55%
No Signature 16 1% .08%
Total Rejected 1,523 100% 537%

48 poft warker in Akron Precinct 58 reported, “too many provisional ballots, tao many voids, too many voters and ballote alf messed up”



101

The provisional envelopes were placed in SA.” Assuming that the
poll worker was correct that these voters should have casr their ballors
in Precinct 3B, rather than 5A, their ballots would have been rejected
for having been cast in the “wrong” precinct.

In other instances, workers negleceed to provide voters who cast
provisional ballots with information on how 1o cure the problems
with their provisional ballots in order to guarantee that their ballots
would count, or how to determine whether their ballots were
counted. For example, one poll worker reportedly failed to provide
a voter who was given a provisional ballot because of a lack of
identificarion a notice explaining that the voter should return to the
Board of Elections with identification within 10 days to ensure that
her provisional ballot would be counted.

Finally, at least one comment suggests that poll workers mismanaged
provisional ballots. In Cuyahoga Falls, Precinct 3G, a poll worker
reported that a provisional ballot might have been lost because the
precinct was very busy and the voter may not have placed the
provisional ballot in the ballor box.

V. RECOMMENDATIONS FOR OHIO

Based on the data on and analysis of the use of provisional ballots in
Ohie in the 2006 general election, Advancement Project recornmends
that Ohio elected officials, county election officials, poll workers,
voter protection advocates, and voters take the following steps to

minimize the unnecessary use and rejection of provisional ballots.
A. ELIMINATE THE “WRONG”" PRECINCT RULE.

* The state legislatare should amend the election code to require
that provisional ballots cast by vorers at any precinct in the county
be counted for all elections in which the voter is eligible to vore.

49§ 3505, 181{CH1).
50§ 3505.183.

20

* The Ohio Secretary of State should issue a statewide directive
clarifying that current Ohie law creates an affirmative dury
binding election officials to direct voters to the correct precinct
and ordering county boards of election to count provisional ballots
that are cast in the "wrong” precinct unless the voter was directed

by election workers to the correct precinct and refused to go.

B. IMPROVE THE FORMAT OF THE PROVISIONAL
BALLOT ENVELOPE AND REQUIRE POLL WORKERS
TO REVIEW PROVISIONAL BALLOT ENVELOPES
FOR COMPLETENESS BEFORE THE VOTER LEAVES
THE POLLING LOCATION.

* The Secretary of State should redesign the provisional ballot
envelope to place a burden on poll workers to direct voters to the
correct precinct, in compliance with state law.® In particular,
both the voter and the poll worker should be required to initial the
ballot to indicate that a poll worket informed the voter of his/her
correct precincr.  Absent both sets of initials, county election
officials should count the ballot.

Poll workers should check each provisional ballot envelope,

especially for signature and dare of birth, to ensure that ic is

complete, prior to the vorer’s leaving the polls.

The Secretary of State should issue a directive o all county boards
of election that they should not reject a provisional ballot solely
because the voter has not included his/her birth date on the
provisional ballot envelope. Ohio law does not require the
rejection of a provisional ballot for lack of the voters birth date on
the ballot envelope.5
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C. EMPHASIZE THAT PROVISIONAL BALLOTS
SHOULD BE USED AS A LAST RESORT.

« Election officials should train poll workers on the limited
circumstances under which it is appropriate and lawful under state

faw to distribute provisional ballots.

Election officials should train poll warkers on their duty to direct

voters to the correct precinet.

3

Election officials should take steps o ensure that voters who cast
provisional ballots receive information from poll workers on how
to cure deficiencies with their provisional ballot during the 10-
day period after the election to guarantee that their ballot will
count. They should also be informed about how to conract local
boards of elections to determine whether their ballot was counted
or rejected, and, if rejecred, the reason(s) for the rejection.

D. ESTABLISH A PROVISIONAL VOTING STATION IN
EACH POLLING PLACE.

* Election officials should establish a provisional ballot station in
each polling place that is sicuated away from the “check-in”
location and that is staffed by a poll worker who has expertise in
provisional voting and is assigned solely to this station. The poll
worker should receive specialized training in making sure voters
are in the correct precinct, assisting voters in casting provisional
ballots, and ensuring chat voters correctly complete their
provisional ballot envelopes. This sation should have online
and/or paper resources to enable the poll worker ro verify voters’
correct voting location, including, minimally, access to the
statewide voter registration list, a countywide voter roster, a street
guide with designated precincts, a list of polling places with
assigned precincts, and directions to those polling places. The
station should have a separate hotline, and the hotline should be
scaffed by a provisional ballor experr at the counry board of

elections. No provisional ballots should be issued by poll workers

at any other station.

E. DISTRIBUTE AN ADEQUATE SUPPLY OF “CHANGE
OF ADDRESS” AND “CHANGE OF NAME” FORMS
AND VOTER REGISTRATION APPLICATIONS TO
POLLING LOCATIONS.

* Election officials should ensure that all polling places have
adequate quantities of “change of address” and “change of name”
forms available on Election Day. Election officials should train
poll workers to offer the forms to voters whose names do not
appear on the precince list and who indicate that they have maved
or changed their name.

Poll workers should be trained to instruct any voter whose
eligibility is in question to complete a voter registration
application at the polling place to guarantee that sthe will become
registered to vote for future elections.

E PRINT AND DISTRIBUTE MULTE-PRECINCT POLL
BOOKS.

* In multi-precince polling places, where electronic pofl books
are unavailable, election officials should print and distribure
poll books to each polling place thar list all registered vorers
assigned to that polling place and indicate each voter’s cotrect

precingt.

G. IMPROVE VOTER EDUCATION CONCERNING
PROVISIONAL BALLOTS.

* Urge Voters to Confirm Their Precinct and Polling Location
Before Election Day: Voters should be encouraged to call their
county elections office or check the county board of elections’ or
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Secretary of State’s Web site a week before Election Day to confirm
the location of their precinct.

Educate Voters that Provisiona! Ballots Should Be Used Only As
a Last Resor: Voters should be instructed to cast a provisional
ballot only as a last resort and, where such voting is necessary, to
confirm that s’he is in the correct precinet.

Educate Voters about Their Right to Request a Change of
Address/Change of Name Form: Voters should be informed
about their right to request a “change of address” or “change of
name” form ac cheir precinet on Election Day. Voters who have
maved to an address that is served by a new precinct withour
having updated their registration musc vote in their new precinct,
submit a change of address form, and cast a provisional ballor.
Instruct Voters to Provide Missing Information within 10 Days:
Voters who cast a provisional ballot should be given writien and
oral notice ar the polls advising them to provide any missing
information necessary to cure their ballot to their board of
elections within the 10-day period after the election in order 1o
guarantee that the ballot will be counted. On and immediately
after Election Day, election officials should issue public service
announcements with these instructions.
Notify by Mail Voters Whose Provisi
Election officials should mail all voters whose provisional ballots

! Baliot Was Rejected:

¥

are rejected a letter stating the reason for rejection and steps the
voter should take to ensure that s/he will be permitted to vote by
regular ballot in subsequent elections.

Inform Individuals with Feleny Convictions that they Must
Re-Register to Vote upon Release from Incarceration: Elecrion
officials and the Department of Probation and Parole should
inform individuals with felony convicrions thar they must re-
register to vote upon release from incarceration. The Deparrment
of Probation and Parole should provide voter registration
applications to these individuals upon their release.

22

H. INCREASE THE TRANSPARENCY OF THE
ADMINISTRATION OF PROVISIONAL BALLOTS.

¢ The Secretary of State should issue a statewide directive ordering
county boards of election to provide public access to the name,
addzess, and birth date of each voter who casts a provisional ballot,
and the basis for issuing those ballots, within the 10-day period
after the election, to promote transparency and advocacy on behalf

of vorers who cast pravisional ballots.

*

Election officials should require poll workers o complete
comment sheets or otherwise communicate their comments about
problems and concerns on Election Day in written form. Election
officials should use these comments to revise policies and poll
worker training and should produce them in response to public

records requests.

CONDUCT RIGOROUS ANALYSIS OF THE
PROVISIONAL BALLOT USAGE.

Following each election, local election officials should analyze
provisional ballot usage in their jurisdiction by tracking all
provisional votes cast and counted, by precinct, with the teasons
such ballots were cast and counted or rejected. They should
identify potential problem areas and use this analysis to improve
their polt worker training, their notices to provisional voters, and

their community educarion efforts.

The Secretary of State should collect this data from local election
officials 1o asscss variances in the administration and counting of
provisional ballots. The Secretary of State should publicize this
informarion on his/her website and further analyze the need for

statewide regulations or directives,
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Florida

In Florida's 2006 general election, 14,550 provisional ballots were
cast, 3,857 (almost 27%) of which were rejected.5t Advancement
Project reviewed the rejection numbers for each county, as set forth
below in Table 2.1.32

d and anal, d

of envelopes of provisional ballots cast in thar election in several of

Advancement Project also d copies of th
Florida's largest counties. The envelopes inclede a list of possible
reasons for issuing the provisional ballot, the voter’s affirmation, and
the information that the supervisor is o verify. The analysis reveals
both an averuse of provisional ballots and the imposition of rigid
rules unconnected to 2 voter's eligibility. This data highlights not
only the obstacles to becoming registered to vote in Florida,® but
also the fact that those who manage to become registered may be
disenfranchised by complex rules related to provisional ballots thar
often seem 1o confuse poll workers.’

Under Florida law, a provisional ballot cast in the “wrong” precinct
must be rejected. The ballot envelopes that Advancement Project
examined show that this law is misguided and fundamentally unfais,
disenfranchising voters through no fault of their own. As discussed
below, election officials or poll workers often did not provide voters

wich accurate information, or any information whatsoever, about
the location of the voter's precinct. Poll workers appeared il
equipped-lacking in training, resources, and an understanding of the
rules related to voters who move-t0 provide voters with accurate

information abous their correct precincts.

Another major reason for the tejection of provisional ballots was thas
the voters were purportedly “unregistered.” Though the records on
the whole do not shed light on whether these voters had
unsuccessfilly aciempted to register, ot had been purged from the
rolls, the records show that some voters were prevented from
registering due to Florida’s onerous “no match, no vote” starute.
Additionally, a number of voters noted on their provisional ballor
envelopes that they had registered to vote at a state motor vehicles
office but were not, according to election officials, “registered voters,”
demonstrating a possible failure in the registration process rhat

merits further investigation,

Finally, the envelopes suggest overuse of peovisional ballots. In particulas,
poll workers may have issued provisional ballots based on an indication
that the voter had requested an absentee ballor without artempting 1o
determine whether the voter had voted by absentee ballot.

TABLE 2.1 FLORIDA'S REJECTED PROVISIONAL BALLOTS (2006 GENERAL ELECTION)

Totat Provisional Provisional Percent Provisional
Location Ballots Cast Batlots Counted Counted Batiots Rejected Percent Rejected
Statewide 14,580 10,693 735% 3,857 26.5%
Broward 1,533 958 62% 575 38%
Duvat 1,176 861 73% 316 27%
Hillsborough 1,671 1,887 80% 334 20%
Miami Dade 32¢ 170 51.7% 159 48.3%
Orange 623 361 58% 262 42%
Palm Beach 1,805 1,425 79% 380 21%

§1 The 2006 Election Administration and Voting Suevey, U.8. Election Administration Commission, Dec. 2007, at 43,

52 Table 2.1 reflects the number of voters who cast provisionat ballots in the 2008 general election, and the number of counted and rejected provisional ballots statewide and in
Broward, Duval, Hilsborough, Miami-Dade, Orange, and Palm Beach counties, as reported by the Secretary of State and those counties. When a county produced mose than one
set of records and those records contained inconsistent data, Advancement Project refied upon the more detailed records.

53 A federal district court recently rejected Advancement Project's challenge to a Florida statute that prohibits the af o voter subrmitted
within the specified deadline after the registrar closed the books. See Diaz v. Cobb. 476 F. Supp. 2d 1270 {S.D. Fla. 2007). Advancement Project, the Brennan Center for Justice
at NYU School of Law, and Project Vote are currently challenging a Florida statute that requires the last four dlgits of a social security number or a driver's ficanse number, or that
the nonexistence of these numbers, be verified by the state as a to Fla. State C NAACP v. Browning, No. 07-402 (N.D. Fia, 2007).

54 For example, a voter's provisional ballot cast in a precinct in which sthe does not raside will not be counted, FLA. STAT. § 101.048(2) (2007), A voter who moves aRer s/he has
registered may cast a regular bafiot in the precinct in which s/he resides provided the voter completes an affirnation and the poll worker verifies his/her registration and eligibility.

§ 101.045. A voter who requests an absentee ballot but then wishes to vote in person may cast a requiar ballot if she either returns the ballat or if the polt worker confinms that
the absentee ballot has not been received by the supervisor. A provisiona! ballot should only be issued if the poll worker carnot determine whether the supervisor has received
the voter's absentee baflot or if the polt worker confirms that the supervisor has received it but the voter maintains that sfhe did not retum the absentee ballot. § 101.88(1)-(3).

23
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As Florida prepares for a surge in vorter registrations and voter
turnout this year, state and county election officials should take
immediate steps to ensure that all eligible applicants who submit
complete registration applications are promptly added to the rolls.
As 1o applicants whose applications are incomplete, officials should
tmely nodfy the applicants of the deficiency, as required under state
and federal law. In preparation for Election Day, officials should
provide comprehensive taining to poll workers on the appropriate
circumstances under which ro distribute provisional ballots ro vorers,
the procedures for determining a voter’s correct precinct, and the
procedures to be followed for voters who have requested an absentee

ballot or have moved.

1. PROVISIONAL VOTING UNDER FLORIDA LaAW

{ and

Florida law requires that a voter must cast a ballot in the precinct in
which s/he resides and is registered. It also permits a vorer who
maoves from the precinet in which s/he is registered to cast a regular
ballot in the precinct of histher new tesidence, provided that sthe
completes an affirmation and his/her registration and eligibility
are verified.©

TY-BY- YSt§

A. DUVAL COUNTY

The Supervisor of Elections for Duval County reported that 1,776
provisional ballots were cast in the 2006 general election.
Advancement Project obrained copies of the ballot envelopes, which
include the voter's name and address, the reason the voter was
! balloc, whether the ballor was accepred

Under Florida law, a voter who asserts that sthe is
eligible to vore but whose eligibility cannot be determined, or a voter
who an election official asserts is not eligible to vote, may cast a
provisional ballot.

The counry canvassing board® determines whether a provisional
ballor should be counted or rejected. The board counts a provisional
bailor if it derermines that the voter was entitled to vote at the
precinct in which sthe cast a provisional ballor and did not already
cast a ballot in the election.” In making this determination, the
canvassing board reviews the information provided in the provisional
ballor voter's certificate and affirmation,’ written evidence provided
by the voter, other evidence that the supervisor of elections presents,
d by the chall 23

If the canvassing board derermines that the voter was registered and

hall

and, in the case of a ¢ evidence p
eligible to vote in that precinct, the board compares the signature
on the cerdificate and affirmation with the signature on the voter’s

registration, and, if it matches, counts the ballot.#

quired to casta p
or rejected, any investigative findings, and the voter’s certificate and
affirmation, which includes a space for voter commens. In addition
to the envelopes, for each prior voter, Advancement Project obrained
a “voter registration receipt,” which includes the voter’s name, voter
status, and voter registration date, and, for many voters, their most
tecent vorer registration application. Advancement Project reviewed
data from the Election Incident Reporting System (“EIRS"),
a compilation of information gathered from calls made to an Election
Day hotline. Advancement Project also obtained a spreadsheet creared
by Duval County thac sets forch the reasons for issuance and rejection
of provisional ballots in the 2006 general election, and a copy of the
Duval County poll worker manual {June 2006},

1. The Issuance of Provisional Ballots

Table 2.2 reflects the number of voters who cast provisional ballots

in the 2006 general clection that were counted and the reasons for

suance of the provisional ballot in the frst instance.

55§ 101.048. Additionally, if a court or other order extends the poling place hours, and a person votes in an election after the regular pollclosing time, the vater must cast a

provisional ballot. § 101.049.
56 Under most ci the county
57§ 101.048(2)(a).

board

ists of the county supemvisor of elections, 2 county judge, and the chair of the board of county commissioners. § 102,141,

580n the certificate and affimation, the voter must swear or affim his/her name, date of birth, political party, that s/he has not already voted and is registered and eligible to vote in the
courty. The voter must also swear or affirm an understanding that s/he can be canvicted of a felony and imprisaned up to 5 years if sthe commits a fraud in connection with vating.

See § 101.048(2)a).

59§ 101.048(2a)-{b), The county board raviews a

baflot o determine by a preponderance of evidence if the voter is *entitied to vote in the precinct where

the person cast a vote in the election and the person had not already cast a ballot in the election” /d. {f the board determines that the voter is registered ard eligible to vote in that
precinct, the board then compares the signature on the provisional ballot envelope with the signature on the registration records and, i they match, counts the ballot. fd.

80§ 101.048(2){b).
61§ 101.045.

24
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TABLE 2.2 DUVAL COUNTY'S USE OF PROVISIONAL BALLOTS (2006 GENERAL ELECTION)

of

Number of Percen

Reason for issuance Batlots Acceptled Accepted Ballots lots Cast

Ot of County / Not in Register 310 36.00%
Requested Absentee Ballot 418 48.32%
No Photo/Signature 1D 70 B8.13%
Other/No Reason 30 3.48%
Refutes ineligibility 20 2.32%
Duplicate/File Corrected 14 1.620%
Qut of County and No ID 1 2%

Total Accepted 861 100%

According to Duval County’s records, provisional ballots were issued  poll workers would not be able to confirm whether the supervisor’s
most frequently because the voter did not appear in the precinct  office received che voter’s absentee ballot for such a large number of
register, the voter had requested an absentee ballot, of the voter had  vorers. The large number of these voters seemns to suggest a number

not produced photo identification with a signature at the polls. of possible problems:

a. Errors Regarding Vaters Who Had Requested Absentee Ballors ¢ Poll workers were not adequately trained,

* Poll workers wete acting contrary to their training to contact the
Data suggests that poll workers may have improperly issued provistonal supervisor's office,
ballots to voters who had requested ab, ballots but appeared atthe ~ * Poll workers had difficulty reaching the supervisor’s office on
polls on Election Day. Ifa voter who has received an absentes balflot lacer Election Day, andfor
decides to vote in person, Florida law requires the voter to retum the ¢ The supervisor's staff was unable to provide poll workers with
absentee ballot to the supervisor of elections, the election board in the accurate information about the voter's absentee ballot.
voter's precinct, or an early voting sive.5? If the precinct register indicaces
that the voter had requested an absentee ballot, and the voter appearsat  Additionally, one voter wha specifically noted in her affirmation that
the polls withour histher absentee ballor, a poll worker should issue the  she was rerucning her (unused) absentee ballot was nevertheless
voter a regular balloc if the poll worker confirms that the supervisor of  erroneously issued a provisional ballot.5
elections has not received the absentee ballor.5? C

b, Errors in Precinct Registers and Records
Poll workers issued a provisional ballot to 416 voters because of an
indication in the register that the voter did not surrender an at The provisional ballot lopes also reveal errors in state or
ballot and because the poll worker was not able to ascertain whether  county registration records® and errors related to the issuance of

the supervisor's office had received the ballot. It scems unlikely that  absentee ballots:

82§ 101.69.

83/d. I the voter's absentee ballot is subssquently received, it remains in fts envelape and is marked “rejected as ilegall

64 Although the voter's provisional ballat was counted, polt workers shautd not have required her to cast  provisional ballot. When a vater returs an absentes baliot, it should be
marked as cancelled, and the voter should vote by regular ballot. § 101.69.

65 The EIRS data includes reports from Several voters that they did not appear on the votor rolls in their corect pracincts.

25



107

= A voter was issued a provisional ballot because county records
mistakenly indicated that she had already voted. She insisted thar
she had not voted and her provisional ballot was subsequently
counted, which suggests that the information on the poll register

was incorrect or misread by the poll worker.

A voter noted that his wife's gender was incotrect in the register.

A vorer’s affirmation notes that a father and son's records had
been combined.

* One investigative finding noted that a ballot should be counted
because the voter had been inaccurately identified as being deceased.

Several voters noted that they had réquested an absentee ballor
but had not received it, while others indicated that their records
erroneously indicated chat they had requested an absentee ballot.

2. Provisional Ballots Rejected
As reflected in Table 2.3, Duval County counted 860 (about 73%)

of the provisional ballots cast and rejected 316 (about 27%) of
those ballets.

The county reported that the top two reasons for its rejection of
provisional ballots were that the voter’s eligibility could not be

established or the voter cast the ballot in the “wrong” precinct.
4. Problems with Voter Registration

A majo reason cited for the rejection of provisional ballots in Duval
County was that voters were not registered to vote. The ballot
envelopes reveal that in some instances officials may have wrongfully
failed to process those voters' registration applications. For example,
some voters were not registered to vote because stare election officials
were unable to “match” the information on their application with a
record in the state driver's license or Social Security Adminiscration’s
database.  But lack of a “match” could be the result of a
typographical error by a clerk, the applicant’s having a hyphenated
name or nontraditional spelling of a common name, or other factors
wholly unrelated to the applicants eligibilicy. Floridas “marching”
requirement, in effect, disproportionately prevented African
American and Latino applicants from becoming registered to vore.8”

TABLE 2.3 DUVAL COUNTY'S REJECTED PROVISIONAL BALLOTYS (2006 GENERAL ELECTION)

Number of
Ballots Rejected

Percentage of
All Provisional Ballots Cast

Percentage of
Rejected Ballots

Be Established 62.7% 16.8%
Wrong Precinct 100 31.6% 8.5%

Signature of Voter Did Not Match 1.9% B51%

Other/Voter Not in Register ] 1.9% 51%

Already Voted Early/Absentee 3 5% 26%

Absentee Ballot Not

Brought to Polls 2 63% 7%
Other/Refutes Ineligibility 1 32% 08%
Total Rejected 316 100% 27%

665ee § 97.053(6).

87n 2007, Advancement Project, the Brennan Center for Justice at NYU Schoo! of Law, and Project Vote successfully challenged Florida's refusal to register voters for lack of a
*match! but an appellate court reversed that ruling. See Fla. State Canference of the NAACP v. Browning, 522 F.3d 1183 {11th Cir. 2008). On remand, the trial court recently re-
jscted plaintiffs’ renewed request for a preliminary injunction of the statute. Aa. State Conferance, NAACP v. Browning, No. 07-402 (N.D. Fla. June 24, 2008}

26



108

Other envelopes suggest flaws with the administration of the
National Voter Registration Act’s (“NVRA”) requirement that state
motor vehicles offices distribute vorer registration applicarions to
persons who use their services.® For example, 11 individuals wrote
on their provisional ballot affirmation that they had registered to
vote while obtaining a driver's license at the Florida Department of
Highway Safety and Motor Vehicles (“DHSMV”).

Finally, at least one envelope reveals tha errors in the administration
of the state’s voter registration deadline may have disenfranchised
voters. One voter whose provisional ballor was rejected because she
“registered after book closing” appears to have registered before the
October 10, 2006, book closing. Her registration application was
signed Ocrober 3, 2006, and stamped October 4, 2006. Moreover,
a “voter registration receipt” indicated that this voter was deemed
registered as of Ocrober 4, 2006,

b. Errers Regarding Precincis

Other provisional ballor envelopes show thar voters who cast
provisional ballots in the “wrong” precincts were actually directed
there by poll workers. Subsequently, the votes were not counted

because they were cast in the “weong” precinct.

* On one envelope, a voter wrote that he had been “senc all around”
to different precincrs.

As a result of poll workers' misdirection of voters to incorrect
precincts, the provisional ballots cast by these vorers were rejected.

In other instances, poll workers appear to have misunderstood that
Florida law allows a registered voter who moves 1o a new precinct to
cast a regular ballot in that precince, provided the voter completes an
affirmation.®

¢ Numerons voters who had moved cast ballots in the precinct that
served their previous residence, instead of the precincr that served
their current address.

* One note indicates that a precincr worker told a vorer to vote at
the locarion lisred on his “[voter informarion] card,” and nos in
the precinct in which he currendly resided, contrary to Florida law.
As a result, the voter's provisional ballot was rejected.

The ballor envelopes of five other voters, whose provisional ballots
were tejected for having been cast in the wrong precinct, noted that
they had not received a voter information card. Such 2 card would
have informed each of these voters of his/her correct precinct

location.”
B. PALM BEACH COUNTY
In the 2006 general election, 1,805 provisional ballots were cast in

Palm Beach County. Advancement Project obtained copies of the

¢ On an affirmation, a voter stated that he had { to vote ar
four different precincts.

¢ On her envelope, a voter recorded thar a poll worker had instructed
her 1o go to a different precinct at 6:45 p.m. When the voter
arrived at the second precinct, she was told that she needed to cast
her ballor at the first precinct, but she did not have time to return
to the fiest precinct before the polls closed. As a result, she was
required to cast a provisional ballot in the wrong precinct.

58 See Nationa! Voter Registration Act ("NYRAY), 42 US.C. § 1973gp - 3; § 97057 (2002).

69 The affirmation includes the voter's new address, old address, and registration status; that the voter has not yet voted i the election; and that the voter is entitled to vote.
FLA, STAT. § 101.45(2}(a) {2007). A poil worker should only issue a provisional ballot i the poll worker cannot detenmine a vater's efigibility. Id.

70 These findings are consistent with data from an Election Day hotline compiled on the *Election Incident Repotting System? Calls from Duval County to the hothne included a report
from a voter that a poll worker had sent from one precinct to another, only 1o be tald by anather pail warker to return to the first precinct, Another voter told the hotline that a polt
wiorker arroneously required the voter, wha had moved within the same precinct, to vote by provisional ballot.
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pes of those ballots, which include the voter’s name and
address, the reason the voter was required to cast 2 provisional ballot,
whether the ballot was accepted or rejected, and. if rejected, the
reason for rejection. Advancement Project also obtained a
spreadsheet created by Palm Beach County chat sets forth the reasons
for issuance and rejection of provisional ballots in that election and
Election Day phone logs from the supervisor’s office that included

the name of the caller, the precinct at issue, a brief description of the
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problem, and the action taken. Additionally, Advancement Project
reviewed Election Day phone logs from the supervisor’s office and
EIRS data.

§. The Issuance of Provisional Ballots

As Table 2.4 shows, as to the provisional ballots it counted, the
county most frequently issued provisional ballots because the voter
had requested an absentee ballot ot the voter's name did not appear

on the preciner register.
a. Errors Regarding Voters Who Had Requested Absentee Ballots

Palm Beach County's records indicate that 545 people, nearly one-
third of all voters who cast provisional ballots, were issued provisional
ballots because che register indicated that cach of these voters had
requested an absentee ballor. Several of the voter affirmations reveal

TABLE 24 PALM BEACH COUNTY'S USE OF PROVISIONAL BALLOTS (2006 GENERAL ELECTION)

Reasan Voter for issuance Number of Bailots

b ballor

for a given election, they would in most cases receive absentee ballots

that voters were d an

thar if they req
for fucure elections as well.”? For example, some voters wrote on
their envelopes that they requested an absentee ballot for the primary
election only, suggesting that they did not want or intend to vore by
absentee ballot in the general election.

While these provisional ballots were counted, under Florida law,
these voters should have been permitted to vote by regular ballor if
the poll worker confirmed that the supervisor had not received an
absentec ballot from the voter”* The large number of provisional
ballots issued because of an indication that a votet requested an
absentee ballot suggests that poll workers may not have been trained
to contact the supervisor’s office under these circurnstances or were
unable 1o reach the supervisor’s office,” or that the supervisor's office

was unable to respond accurately to the poll worker’s inguiry.”

Percentage of
epted Ballo

Percentage of
All Provisional Ballots Cast

Absentee Ballot Issued 545 38.2% 30.2%
Not on Precinct Register 342 24% 18.9%
No D 314 22% 17.4%
No Reason Indicated 105 7.4% 5.8%
Voter Moved 85 4.6% 3.6%
Inactive Status 19 1.3% 1.1%
Unable to Determine Eligibility 12 84% 6%
Other 10 70% A7%
No Signature/Signature Differs 8 42% 33%
Name Change 4 28% 22%
Suspended Voter Status 3 21% 1.7%
Total Accepted 1,425 100% 79%
74§ 10182

72§ 101.69.

73 Comments in Election Day phone logs received from the supervisor's office, many of which appear to be from polt warkers, confirm that it was difficult fo contact the supervisot's

office by phone.

74 The EIRS data also indicates that polt workers did not corrsctly administer Florida’s absentes ballot rules. One voter called to report that although she had not requested an
absentee ballot, a poll worker told her that she had requested an absentee ballot and instructed her to retrieve it and return to the polls with it. But under Florids faw, even if the
vater had requested an absentea ballot, the polf worker should not have sent the voter away from the polfs because she did not have an absentee batiot in her possession,

See FLA. STAT. § 101.68 {2007).

28
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b. Errors Regarding Voters Who Had Moved

Palm Beach County's provisional ballot envelopes show that dozens
of voters were issued provisional ballots for reasons such as “moved,”
“new address,” and “change of address - voted provisional in new
and correct precinct.” By the county’s own admission, poll workers
required 65 voters to vote by provisional ballot because they had
moved. The county uldimarely counted these 65 ballots, thereby
confirming that the voters were registered and eligible and had cast
their ballots in the proper precinct. But poll workers should never
have required those voters to vote by provisional ballot. Under
Florida law, voters who move are permitted ta cast a regular ballot
in the precinct where they reside, provided they sign an affidavit and
the poll worker confirms the voter's registration and eligibility.”™
Instead, poll workers required these voters to vote by provisional
ballot, the counting of which is not guaranteed.

In addition, Palm Beach County reported that it issued provisional
ballots to an additional 342 voters because their names did not
appear on the poll register, yet the canvassing board subsequently
counted those ballots. This suggests that poll registers may have
been inaccurate or not updated with change-of-address information.
Some of these ballots may have been cast by vorers who did not
appear on the register because they had moved after they registered
to vote but nevertheless voted in the correct precinet serving their
new address. Under Florida law, if these voters affirmed their new
address and poll wotkers confirmed their registration, they should
have been permitted to vote by regular ballot.

c. Errors Regarding Voters Who Had Changed Their Name

Votets who change their name after they registered 1o vote are
entitled to cast a regular ballot on Election Day if chey complete an
affidavit.” Poll workers should issue a provisional ballot to those

75§ 101.045 (2007).
76§ 101045,
77 /d.

voters only if their eligibility, registration, or precinet is in question.”
According to Palm Beach County records, four voters were issued
provisional ballots, which were counted, because they had changed

their names.
d. Pussible Errors in Precinct Registers and Communication Problems

Palm Beach County’s records show thar 342 voters, whose
provisional ballots were counted, had to cast provisional ballots
because they did not appear on the precinct register. The sheer
volume of voters in this category could indicate that the precinct
registets and registration rolls are inaccurate or out-of-date,

In addition, comments on provisional ballot processing forms,
presumably made by poll wotkers, indicate that it was difficult to
reach the Palm Beach supervisor’s office on Election Day.’
Impediments to communication could interfere with, among other
things, 2 poll worker’s ability to verify a voter’s eligibility, which could
tesult in the improper distribution of provisional ballots to qualified

voters.
2, Provisional Ballots Rejected
As Table 2.5 reflects, of the 1,805 provisional ballots cast in Palm

Beach County, 1,425 (about 79%) were counted and 380 (abouc
21%) were rejected.

78 Comments in Election Day phane logs received from the supervisor's office, many of which appear from poll workers, confirm the difficulty that poll workers had in contacting the

supervisor's affice by telephane on Election Day.

29
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TABLE 2.5 PALM BEACH COUNTY'S REJECTED PROVISIONAL BALLOTS (2006 GENERAL ELECTION)

Reason for Rejection Number of Baliots

Percentage of All
Provisional Ballots Cast

Percentage of
Rejected Ballots

Not Registered 128 32.9% 6.9%
Wrong Precinct 92 24.2% 5.1%
Deleted Voter Status 46 12.1% 2.5%
Registered after Books Closed 40 10.5% 2.2%
Signature Missing 25 6.6% 1.4%
Provided on Balot 2 o b
Other 12 3.21% 9%
Incomplete Voter Status 2.4% 5%
Voided Provisional 4 1.1% 2%
Early Voted 3 9% 37%
Total Rejected 380 100% 21%

As noted above, the top two reasons for Palm Beach Counry's
rejection of provisional ballots were that the voter appeared
not to be registered or that the voter cast histher ballot in the

“wrong” precinct,
a. Registration Problems

The most common reason for rejection of a provisional ballor was
that the voter did not appear to be a registered voter. While the
envelopes do not explain why so many voters were unregistered, they
do suggest-as in Duval and Orange coanties-that DHSMYV may not
be fulfilling its legal requirements under the NVRA to provide
Floridians who use its services with an oppoertunity to register to
vote. Several voters in Palm Beach indicated on their provisional

braining a

d to vote while g

ballot envelopes that they had
driver’s license at the DHSMV.

30

b. Precinct Errors

Ninety-two provisional ballots were rejecred because the voter case
the ballot in the “wrong” precince. The envelopes of those provisional
ballots show that, in many instances, voters cast provisional ballots

in the “wrong” precinct at the direction of a poll worker.

* Forty-three voters who were registered to vote, but did not appear
on the precinct register, cast provisional ballots that were rejected
because they were cast in the “wrong” precinct. If not for poll
worker none of these voters would have been

disenfranchised. Poll workers should have directed each of those

voters to his/her correct precincr. Of the provisional ballots cast

error,

by these 43 voters, the envelopes on 18 ballots indicated thar the
voter had changed addresses. Under Florida law, poll workers
should have directed those voters to the polling place serving their
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new address so they could cast a regular ballot and an affirmation
with their new address.” The fact that poll workers did not
prevent chese voters from casting a provisional ballot in the
“wrong” precinct suggests that poll workers did not have adequate
information to direct voters to their correct precinet, were not

properly trained, and/or disregarded the training.

One vorer whose provisional ballot was rejected because he vored
in the “wrong” precinct stated on his envelope that poll workers
from a different precince had directed him to that precinet, which
according to the investigative findings was not his cotrect precinct.

Another voter, who was registered, was issued a provisional ballot
because he was “not in the system,” according ro a poll worker,
which suggests that the poll worker could not, or did net, attempt
to access information from the statewide vorer registration
database. As a result, the voter cast a provisional ballot in the

“wrong” precinct, and it was rejected.
. Incomplete Envelope Certificates and Affirmations

Twenty-five provisional ballots in Palm Beach County were rejected
because the voter did not sign the certificate and affirmation on the
provisional ballot envelope. Florida law requires the canvassing
board to compare a voters signarure on his/her certificate and
affirmation with the signature on the voter’s registration prior o
counting a provisional ballor.® Thus, a provisional ballot cast by a
registeted, eligible voter must be rejected if the voter did not sign
the provisional ballot affirmation, an omission that poll workers
could readily help to avoid.

In one disturbing example, a voter who was issued a provisional
—
gative

indicate that the voter was indeed registered, and election officials

findi

ballot refuted the claim that he was ineligibl
had confused the voter with someone else who had a similar name
and had cast a ballot earlier in the day. Even though this registered
and eligible voter should never have been forced to vote by
provisional ballor, his provisional ballot was not counted because he
did not sign the ballot's certificate and affirmation,

C. ORANGE COUNTY

The Supervisor of Elections for Orange County reported thar 623
provisional ballots were cast in the 2006 general elections.
Advancement Project obtained copies of the provisional ballot
envelopes, which include the voter's name and address, the reason for
the issuance of the provisional ballot, whether the ballot was accepted
or rejected, and the reasons for rejection. Advancement Project also
obtained a spreadsheet produced by Orange County containing this
information and reviewed EIRS data from Orange County.

1. The Issuance of Provisional Ballots

As'Table 2.6 indicates, for almost 60% of the provisional ballots that
were actually counted, the county was unable to provide
Advancement Project with the reason or reasons for issuance of the

provisional ballot instead of a regular ballot in the first instance.

79§ 101.045. Provided that the voter completed an afimation and the poll worker verified the voter's registration and efigibiity, the voter should have been permitted o cast a regular

ballotin the precinct of her legal residence. .
80§ 101.048(21b)1).
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TABLE 2.6 ORANGE COUNTY'S USE OF PROVISIONAL BALLOTS (2006 GENERAL ELECTIO!

Number of

Reason for Issuance Baliots Accepted

No Reason Listed on Public

Percentage of
All Provisional Ballots Cast

Percentage of
Accepted Ballots

Records Chart n2 58.7% 34%
Moved 85 18% 10.4%
Absentee Issues 46 12.7% 7.4%
No iD 26 7.2% 4.2%
Other 12 3.3% 1.9%
Total Accepted 361 100% 58%

Of the remaining provisional ballots that were counted (almost
40%), the county reported that most had been issued because the
voter had moved into the councy® had requested an absentee ballor,
or did not produce 1D at the polls.

2. Provisional Ballots Rejected

As Table 2.7 indicates, of the 623 provisional ballots cast in the
caunty, 262 (about 42%) of which were rejected because, among
other reasons, (1) the voter was not registered, (2) the vorers
information could not be matched wich 4 record in the state’s motor
vehicles database or the Social Security Administration database, or
(3) the voter cast the ballot in the “wrong” precinct.

a. Problems with Registration

The most common reason for rejecting a provisional ballot was that
the voter was not registered to vote. While the provisional ballor
envelopes do not provide much guidance or explanation of the voters'
registration status, the envelopes from Orange County, as in Duval
and Palm Beach counties, indicate possible failures by the DHSMV
to fulfill its duties under state and federal law to assist voters in
registering to vote.® In Orange County, at leasc four voters ot poll

workers recorded on a pravisional ballor envelope that the vorer

believed s/he had registered while obtaining his/her driver's license.

The second most common reason for rejecting a provisional ballot
was that the voter’s registration application had been denied because
information on the application could not be marched with a record
in the DHSMV or Social Security database. As discussed above,
following the 2006 general clection, Advancement Project and other
voting rights advocates challenged Floridd's refusal to register voters
for Jack of a “march.”?

b. Precinct Errors

The third most common reason for rejecting a provisional ballot was
that the voter cast the ballot in the “wrong” precinct. As in Duval
County, voter comments indicate that poll workers may not have
provided vorers with adequate or accurate information about theic
correct polling tocations. For example, one voter whose provisional
ballot was rejected noted on his envelope that when he appeared ac
one polling place, a poll worker directed him to a different polling
place without having searched for his registration. The second
polling place, after searching for his records, referred him to a third

location, which was his correct precinct; however, because he arrived

81 Registered voters who moved into the county should have been allowed to vote by regular haliot i they completed an affidavit with their new address and the polt worker verified
that they ware registered, eligible, and entitled to vots in that precinct. FLA. STAT. § 101.045 (2007), -
82 See National Voter Registration Act (“NVRA'), 42 LLS.C. § 1973gg; FLA, STAT. § 97057 (2002),

83 Ses supra note 67 and accompanying text,

3z
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TABLE 2.7 ORANGE COUNTY'S REJECTED PROVISIONAL BALLOTS (2006 GENERAL ELECTION)

Number of Ballots

Percentage of Percentage of

Reason for Rejection Rejected Rejected Batlots All Provisional Ballots Cast

Not Registered 50 19.1% 8%

Didn't Match State Database 48 18.3% 2.7%
Wrong Precinct 46 17.6% 7.4%
Registered after Book Closing 34 13% 5.5%
Moved QOut of State/County 24 9.2% 3.9%
Incomplete 19 7.3% 3%

ineligible 16 8.1% 2.6%
Removed from Voting Rolls 12 4.6% 1.9%
Registration Cancel 11 4.9% 1.8%
Other 3 1.14% AB%
Total Rejected 262 100 42%

at the third precincr after 7:00 p.m., his provisional ballot was not
counted. Had the poll wosker at the first location provided him
with accurate information abour his correct precinct, he would not

have been disenfranchised.
¢. Unexplained Rejections

The investigative findings of the supervisor of elections, set forth on
the envelopes of four provisional ballots, concluded that those voters
were registeted or should have been permitted to cast a regular ballot,
but those ballots were nevertheless refected. It is unclear from these
comments why there was a change in course. The provisional batlot
envelopes do not indicate the facts that support the canvassing
board's decisions to reject these ballots. Without such informarion,

it is impossible to determine whether the board acted properly.
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1. RECOMMENDATIONS FOR FLORIDA

Advancement Project recommends that Florida elected officials,
county election officials, poll workers, voter protection advocates,
and voters take the following steps to minimize the unnecessary use

and rejection of provisional ballots,

A. ELIMINATE UNNECESSARY BARRIERS TO
REGISTRATION.

¢ The Florida legislature should amend its election code to eliminate
the requirement to “match” a voter applicant’s informadion with
data in the Florida DHSMV or Social Security database as a
precondition to voter registration.

* The Florida legislature should amend its election code ro allow
applicants who submitted incomplete or incorrect registration

applications to correct their applications, within a reasonable
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amount of time from filing, so their names can be added to the
voter rolls before an upcoming election.

The Secretary of State should provide online, public access to the
statewide voter registration database. The Secretary should also
provide online access to informarion refated to incomplete and/or
incorrect applications. The Secretary should post the names and
addresses of applicants and any deficiencies associated with any of
the pending applications. Providing online access to the database
would enable an applicant to determine whether sthe is registered,
and, if rot, to take the necessary steps to correct histher application.
County election officials should adopt Duval County’s procedure
thar instructs any voter whose eligibility is in question to complete

a voter tegistration application at the polling place.

B. ELIMINATE “WRONG” PRECINCT RULE.

.

The Florida legislature should amend the election code to require
that provisional ballots cast by voters at any precint in the county

be counted for all elections in which the vorer is eligible to vote.

C. IMPROVE POLL WORKER TRAINING.

Poll workers must be trained to understand chat provisional ballors

should be used as a fast resort, and training must include decailed

]
F

as to the ¢i es under which a voter should

vote provisionally,
Poll workers must be trained on the proper rules and procedures
pertaining to voters who requested an absentee ballor or had a

change of address or name.

34

D. ENHANCE ASSISTANCE AND INFORMATION AT
POLLING SITES.

+ [County election officials should staff each preciner with an
additional poll worker devored solely ro assisting voters in
identifying their correct polling place. This poll worker should
have access to the statewide database and che ability to identify
the proper precince for any given address. This poll worker should
also have access to up-to-dare precinct and address information.
This extra worker should be stationed in front of and apart from
the “check-in” location so voters who are unsure of their precinces

can obrain assistance prior to waiting in line to vote.

.

Election officials should establish a provisional ballot station in
each polling place that is situated away from the “check-in” location
and that is staffed by a poll worker who has expertise in provisional
voting and is assigned solely to this station, The poll worker should
receive specialized training in making sure that voters are in the
correct precines, assisting voters in casting provisional ballots, and
ensuring that voters correctly complete their provisional ballot
envelopes. This station should have online and/or paper resources
to enable the poll worker to verify a voter's correct voting location,
including, minimally, access to the statewide voter registracion list,
a countywide voter soster, street guide with designated precincts, 2
list of polling places with assigned precincts, and direcrions to those
polling places. The station should have a separate hotline, and the
hotline should be staffed by a provisional ballot expert at the
county board of elections. No provisional baflots should be issued
by poll workers at any other stations.

.

All poll workers should have quick and easy access to the statewide

voter datab that they will be able 0

0 g

verify the regiscration status of a voter who has moved.
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* If a voter is uncertain of histher precinct, poll workers should ask
for the voters current address to identify the voter's proper
preciner and then direct the voter there. Poll workers should
instruct any voter whose eligibility is in question to complete a
voter registration application at the polling site to guarantee that

sthe will become registered to vote in future elections.

County election officials should have currenc maps so they can
provide accurate and current precinct informarion ro pol workers
and vorers.

* The supervisors of elections should ensure that a poll worker can easily
contact the supervisor’s office on Election Day, if the polt worker has
questions. Supervisors should also create an easily accessible and
searchable list of voters who have cast an absentee ballot.

E. IMPROVE PROVISIONAL BALLOT ENVELOPES AND
REQUIRE POLL WORKERS TO CHECK THESE
BALLOTS FOR COMPLETENESS,

* The Secretary of State should reformar the signacure block on
provisional ballot envelopes to make it larger and more prominent.

¢ The envelope should include 2 reminder to voters in large, bold
lerters that faifure to sign the envelope will result in a rejected ballot.

* Poll workers should be required o examine each provisional batloc
envelope for complereness and determine whether the vater has
signed the envelope before the voter leaves the polling place.

E INCREASE TRANSPARENCY OF THE

ADMINISTRATION OF PROVISIONAL BALLOTS.

* Poll workers should provide each voter who cast a provisional balloc
with written notification at the polls describing why s/he was issued
a provisional ballot and explaining what steps the voter can take o
ensure that histher ballot will be counted. Also, voters should be
told what they must do to vote by regular ballot in the next election.

35

G. IMPROVE VOTER EDUCATION.

Improve education and information for voters on how and
when to register, how to locate precincts, and how and when 10
vote provisionally.

Improve educarion and information for voters on how to change
addresses and names and the rules and procedures for voting
absentee, including the fact that requesting an absentee ballot in ane
elecrion will result in receiving absentee ballots in future elections.
Conducr specific outreach and education for person with felony
conviction on the rules and procedures for re-registering and voting.

H. CONDUCT RIGOROUS ANALYSIS OF THE USE OF

.

PROVISIONAL BALLOTS AND THE COMPLIANCE
WITH OTHER LAWS AFFECTING THE
ADMINISTRATION OF ELECTIONS.

Following each election, county supervisors of elections should
analyze provisional ballot usage in their county by tracking all
provisional votes cast and counted, by precinet, with the reasons
such ballots were cast and counted or rejected. They should
identify potential problem areas and use chis analysis to improve
their poll worker training, notices to provisional voters, and
community education efforts, where necessary.

The Secrecary of State should collecr this dara from Florida
counties to assess differences in the casting, counting, and
administration of provisional ballots. The Secretary should
publicize this information on a state website and analyze the need
for additional regulations or directives where necessary.

The Secretary of State should audic the Florida DHSMV to
determine whether it is, and has been, fully compliant with the

NVRA.
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Conclusion

Advancement Projecr’s analysis of public records related ro
provisional ballots cast in the 2006 general election in Ohio and
Florida evidences significant overuse and misuse of provisional
ballots. The types of problems and failures identified in this report
appear to have existed, to some degree, nationwide in the 2006
clection and arc likely to exist in elections in the future-
disenfranchising even more voters than in past elections-unless
changes and iraprovements are made to limit the unnecessary use
and rejection of provisional ballots. If steps are not taken in this
regard, voters across the country may be wrongfully disenfranchised
in November, and the country may be left with election results thar

are inaccurate or tainted.



every
vote
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The CHAIRMAN. Thank you.
Ms. Quinn.

STATEMENT OF CAMERON P. QUINN

Ms. QUINN. Mr. Chairman and members of the committee, thank
you very much for this opportunity to appear before you today to
talk about innovative voter strategies.

I am focused on the role of election officials, having served as an
election official, and having served in the capacity of trying to liti-
gate against election officials who were not complying with Federal
law.

And I want to note that election officials want to do a good job.
I have not met election officials that did not sincerely want to do
the right thing and to follow the law. The challenge for election of-
ficials is that they are trying to operate in a situation involving
partisanship and usually with very insufficient resources to do the
jobs they are being asked to do. And I think it is important to keep
that in mind as we try and think about solutions.

One of the biggest challenges in the last 8 years is the fact that
election officials have been trying to comply with significant
change, again, with insufficient resources. Congress did, for the
first time ever, put into place tremendous resources from the Fed-
eral fisc for the first time. But those resources were completely in-
adequate for the changes that were actually being mandated. The
estimate is that it was probably about three times, four times as
much as what was provided by Congress that it cost these election
officials to make the changes necessary.

So keeping in mind, change is challenging always, and change is
more challenging with insufficient resources, I would urge you to
remember that as you move forward with any thoughts as to what
else needs to be done.

I want to talk mostly about the kinds of things that we were
doing when I was at the Virginia State Board of Elections. Keep
in mind, as I have now been out for over 5 years, technology was
not at the same place. There is some really interesting new tech-
nology. I would love to be an election official again and have the
chance to try and use some of the new technology to really reach
voters.

But while I was there, because Virginia had a statewide data-
base already in place, we were able to do things like a universal
polling place lookup online. And it was available not just to voters,
but to people trying to assist voters. We know that people were
using that once we put it in place, and it really did help us reduce
the number of calls coming into elections offices so that we could
more effectively handle problems that were coming in on Election
Day.

In addition, we were doing things securely. And I know Virginia
was the first in the nation trying to do secure voter registration
confirmation for voters. They could go through DMV and get a PIN
and then be able, online, to make sure the information was correct.
And be able to then, if it was incorrect, to make changes to it.
Those kinds of technologies are so much more accessible now. And
with the HAVA requirement for statewide database, the States are
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now getting in positions where they can be looking at trying to do
these things, and there is some real opportunity there.

In addition, things like ballot tracking for absentee ballots can
make a huge difference. If people are overseas and they can not
easily make a phone call because they are 12 hours on the other
side of the world, they are able to see if the ballot request has been
received, if the ballot has been mailed, and if the ballot has been
received back by the elections office.

And e-ballots are one of those things that can make a huge dif-
ference in the transmission time, for example, in-theater operations
for the military in Iraq and Afghanistan. The military postal serv-
ice is now finding round-trip takes up to 60 days. And yet, at best,
elections offices typically are providing 45 days for transmission of
the ballot to the voter and transmission back.

So the more we can do to electronically transmit ballots securely,
while making sure that the receipt of the ballot back is also secure,
the better we are going to be able to provide that kind of innovative
strategy to allow participation.

When I was at the State Board of Elections, I felt it was impor-
tant, as Congressman Lungren said, for both transparency and in-
tegrity. And part of transparency is involving everyone collabo-
ratively in trying to come up with solutions for problems. We did
this effectively in a number of ways, but I think the one I was most
pleased with was when we did our recount and ballot counting pro-
visions, which we did in a collaborative, bipartisan way, with a lot
of attorneys. Many of them had litigated recounts across the State
and, in some cases, across the country. And then when we had a
recount in 2005, having those in place meant that we did not end
up being one of the front-page newspaper stories across the Nation.

There are also specific populations with problems that need as-
sistance. While I was there, the Virginia State Board of Elections,
we were dealing with a lot of the accessibility problems for disabled
voters. We also tried, as I mentioned, to do things for military and
overseas voters.

There are statistics about to come out, in a study coming out
within the week from the Heritage Foundation, talking about the
fact that, basically, nationwide, 85 percent of those eligible
VOCAVA voters do not manage to cast and have a ballot counted.
The Overseas Vote Foundation has mentioned the fact, in their
study after the 2008 elections, their survey indicated that, 22 per-
cent asked for a ballot and never received it at all. And another 11
percent received that ballot within a week of the election, or in fact
after Election Day, so they clearly could not return it in time.

There clearly are still pockets that do need some assistance. And
I commend the committee, because I know you all have been doing
some things to try and help solve some of these problems.

I do want to note that access, as well as integrity, are very im-
portant to the system. We need both. And they should not be seen
as mutually exclusive. There are always ways for people to work
together collaboratively to provide both access and integrity. But
integrity is an important component. And voter confidence is very
important to voter turnout and voter participation.

I mentioned in my written testimony the election system in Puer-
to Rico; it is an extraordinary system. The candidates for office are
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treated like rock stars. It really is just the most fascinating social
phenomenon. They only have the polling places open for 7 hours.
They have no early voting, they have little absentee voting, they
have very strict ID requirements, and people enthusiastically par-
ticipate in the system.

And, in fact, it seems to add to the collective social culture there,
that everybody is going out and this is what they are doing that
day, just as if there had been a huge rock concert on the island.

This is important—Mr. Joyner said earlier we can do better, and
I agree entirely. But we need to be sitting down together, trying
to figure out how we can do better that we all can agree on. And
we need to find the resources to make sure the elections offices can
implement the changes that we ask them to implement.

I encourage you all to not foreclose possibilities for States to ex-
periment. We have a Federal system, and it really has worked well.
We were very pleased with all the things that we were able to ac-
complish in Virginia.

(li\/Ir. Chairman, thank you so much for the opportunity to speak
today.

[The statement of Ms. Quinn follows:]
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Thank you for the opportunity today to testify about voter participation and to share with the
Committee some of the things Virginia implemented related to increasing voter participation
during the time | served as Secretary of the Virginia State Board of Elections, as well as some of
the things | have learned since then in my experiences beyond Virginia.

I. My Background

| am a former Secretary of the Virginia State Board of Elections, the Commonwealth’s Chief
Election Official (1999-2003). As Secretary, | oversaw statewide election administration, voter
registration and campaign finance policy and process with a staff of 27 and a $10 million budget,
and was responsible for uniform elections policy for 134 local jurisdictions.

In 2002 the agency was awarded a Grace Hopper Government Technology Leadership Award for
its online voter services, including statewide election night results, through Internet or PDA,
secure voter registration and absentee ballot confirmation processes, and universal polling place
look-up. Some of these services were “first-in-nation.” The agency also received a 1999 Digital
Sunlight Award for its campaign finance webpages.

After my service as state Chief Elections Official | have continued to serve in various capacities
related to elections and continue to follow elections administration and law. | teach election law
at George Mason University School of Law, and have for several years. | served as Special
Counsel for Voting Matters at the U.S. Department of Justice, Civil Rights Division where | was
the senior elections advisor to the Assistant Attorney General for Civil Rights on all matters
nationwide pertaining to voting and elections. During my time at DOJ the Civil Rights Division
initiated compliance litigation for the first cases brought under the new Help America Vote Act
(HAVA), as well as cases brought under UOCAVA, NVRA & the Voting Rights Act. During this
time the Voting Section of the Civil Rights Division was setting new litigation enforcement records
in a number of areas, including enforcement of language accessibility under the Voting Rights
Act. | also served for three years as the U.S. Elections Advisor for IFES, formerly known as the
International Foundation for Election Systems, and while | was there IFES worked with several
states, US territories and localities to help them with transitional compliance with the new Help
America Vote Act. And during the 2004 election | worked on Election Day on behalf of the
Reform Institute, with a coalition that supported a voter hotline number advertised by one of the
major national news organizations.

| am the chapter author of "Conduct on Election Day” in the American Bar Association’s 2008
publication “International Election Principles: Democracy and the Rule of Law.” This looked at
Election Day procedures worldwide and highlighted variations and similarities. | also served as
an academic advisor to the Federal Commission on Election Reform in 2005 (sometimes called
the Carter-Baker Commission). Between the times | left the State Board of Elections and | joined
the federal government, | also worked on elections administration issues for other countries
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around the globe, and | served on advisory boards of several national elections related
organizations, including the Reform Institute, U.S. PIRG's New Voter's Project, Freedom's
Answer, and the Overseas Vote Foundation. | received my B.S.B.A. at the University of Florida.
in addition to my law degree, | received a master's degree from the University of Virginia.

il. The Role of Elections Officials Regarding Voter Participation

While there is not universal agreement that elections officials’ roles should include addressing all
the reasons voters do not participate — for example one huge factor in voter turnout is the
strength of the competing candidates, and that selection is appropriately left to the political parties
or independent candidates who chose to enter a race - election officials do have a role, in my
opinion. And that role is to ensure that within the authority they are provided by law, and the
resources they are provided, election officials should ensure that the system has fair rules that
are equally applied so that the results reflect the will of the voters who participate. The
boundaries of that role vary from state to state, but generally, | would suggest that the role of
election officials, whether elected or appointed to office, is to ensure voter confidence in the
system as designed by the state policymakers.

Because elections officials “run” the system, they need to pro-actively try to demonstrate the
system is fair and has integrity. This means addressing perceived issues of voter access and
perceived issues of voting integrity, or lack thereof. This means being accessible to voters and to
those who patrticipate as candidates and activists and to work with them to find solutions to
problems. And this means pro-actively leading efforts to bring all sides together around a table
when there are actual or perceived elections problems, whether involving access or integrity, to
discuss the problems and to work to find mutually agreed upon solutions. Working on elections
problems occurs in an environment in which partisanship is often an issue, and cost is always a
relevant consideration. | have found, as a result, that the transparency of invited participation in a
task force, whose meetings are open to public participation, is often the best way to lead efforts
towards a solution.

Hi. Strategies Implemented in Virginia for Expanding Access to Democracy
A. Improved Access to Elections Information

The question of confidence in the voting system is significantly addressed when election officials
look to ways to improve voter and activists’ access to information, so that if someone goes
locking for information, it is available when they try to find it. In this era of 24/7 news and
technology that is available to provide information 24/7, elections offices should ensure that most
information people might seek about elections is readily accessible through the web in a timely
fashion. As someone who regularly goes to elections websites, | am often frustrated with the lack
of timely, basic information.

One of the most challenging public problems faced by elections offices at the time | served in
Virginia was that despite voter registration cards with all relevant information being mailed to
voters when they registered, and any time information changed, voters would inevitably want to
call to confirm their voter registration, or to find out where they were supposed to vote, all in the
last few days before the elections. Phone lines were jammed and voters could not get through to
either the SBE or local offices - one spectacular example involved Fairfax County in 1996 when
the telephone system for the entire county had crashed on Election Day due to the volume of
calls to the county elections offices!
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To address this problem, the need for last minute polling place information, that could negatively
affect voters’ participation, we created a public, statewide poliing place look-up so that anyone, be
it a voter, a candidate’s operation or the League of Women Voters, was able to provide correct
polling place information to those looking for it on Election Day. By providing the information in
this manner, we were able to multiply the number of places any voter, or those assisting them,
could go to find it, and reduce the volume of phone calls that came into elections offices on and
before Election Day trying to get an answer to this question, and consequently increased the
likelihood of both a prompt answer for this question and for calls on more urgent matters also
getting through.

When | was involved with the Reform Institute in the voter hotline in 2004, | was not surprised by
the fact that the overwhelming number of calls were trying to get voter registration confirmation or
polling place locations — several years in an elections office had already made me aware of that.
What | was astonished by, however, was how many elections offices in the days leading up to
and on Election Day were either constantly busy or never answered when these hotline calls
were transferred through fo the correct elections offices for answers! If phone line capacities are
insufficient, then localities need to work with telephone companies to fix the problem, and need to
have sufficient help available at election time to answer the phones.

We also were among the first to provide statewide, online election night results. And we were the
first to provide such results accessible on PDAs and other hand-held devices. We were very
pleased, i have to admit, when ABC news recognized the SBE’s website as the “best they had
seen” during their national broadcast regarding presidential primary information availability.

in addition to dealing with public data in a public fashion, however, Virginia also provided secure
online, 24/7 customer service regarding sensitive voter information, such as confirmation of an
individual voter's registration and updating of the current registration address, as well as the
ability of all voters to check, without needing to make a long distance or overseas call, the status
of their request for an absentee ballot, when the ballot was mailed, and when the returned baliot
had been received by the elections office. This last feature was intended to assist overseas and
military voters, specifically, but once development started and we realized it could easily be
provided to all voters we expanded it to allow all absentee voters to use this feature. | understand
two members of this Committee have introduced iegisiation to give all states incentives to create
similar programs, and | strongly endorse the idea.

As | mentioned earlier, as a result of its online voter services, SBE was awarded a 2002 Grace
Hopper Government Technology Leadership Award for this suite of online voter services. And as
a result of these new online services we were also able to significantly reduce the calls to SBE
and local elections offices on, and leading up to, Election Day, which then allowed elections
officials to focus on other pressing problems that needed attention before the elections. Because
of the new requirements in HAVA, all states now have the technology in place to do these same
things, and | assure you these are not expensive fixes, though they do require some additional
staff, technology and cost resources.

Similarly, SBE improved confidence in the voting system when we improved access to
information regarding campaign finance and compliance, and received a 1999 Digital Sunlight
Award for these efforts. Because there was already a non-profit involved in Virginia in publishing
candidate contributions, we did not try to duplicate efforts, but worked with them to improve their
timely access to the information, as well as to improve information for those who might be
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interested in the requirements through what was available on SBE’s website and through
increased training availability for those required to file.

B. Improved Transparency in Addressing Perceived Problems, including Efforts to
Encourage Participation of Both Those Most Directly Concerned About the Problems and
Those Already Engaged in the System

Another way the question of confidence in the voting system is significantly addressed is when
election systems use a mode! of partisan participation in elections - particularly in bi-partisan,
collaborative setting of the rules ahead of the elections. This aliows all the foxes to guard the
henhouse, as it were. This model is the one both Virginia and Puerto Rico, another system |
worked very closely with, rely upon. One of the reasons it works well, if implemented properly, is
because if processes are transparent and partisans are all participating equally in setting rules
ahead of the election, and they feel things are handled correctly during the election, the
supporters of those partisans have more confidence in the results whether the candidates they
prefer win or lose. While both places have had very close elections in recent years, neither hit
the national news as an elections meltdown the way some other states have done with recent,
close statewide elections.

One of my rules when the State Board of Elections was trying to address problems was that all
those with an interest in a problem and potential solutions must be a part of any attempts to
resolve the problem. As a result, SBE had a number of state task forces during my time that
were used to solve problems then perceived to be an issue.

This meant that when Virginia reconsidered its rules for recounts and contests after the 2000
elections, | went to the Democrat and Republican parties, and to lawyers identified with both
parties, such as George Terwilliger and Ron Kiain, and others less well known here, but
prominent in Virginia elections, to request that they review, provide comments, and get together
to talk about the drafts. The net result of this was tweaks to the statute and development of the
first baliot-counting guidelines in Virginia for all paper-based voting systems, including “true”
paper ballots, and all versions of optical scan ballots in use at that time in Virginia. Four years
later, when Virginia had a statewide recount in 2005 that was decided by 323 votes out of
approximately 2 million voters, it did not hit the national news as another state with a failed
election system as a result of its close election in large part due to the bi-partisan involvement in
the rules set out in advance and to which all had agreed.

And when | was looking to secure funding for a new voter registration database, | recruited the
executive directors of the two major political parties to accompany me, and the three of us
together visited all the key legislators on both sides of the aisle to make the case for funding.
The buzz that accompanied us through the legislators’ office building was audible! But we were
successful in getting funding for a new database my first year, in large part because the
legislators were convince that both political parties believed it was needed.

It is important to note that those who are the administrators of elections need be seen as non-
partisan in carrying out their official duties. One of my former deputies at the State Board of
Elections, a Democrat who later succeeded me as Secretary, had a wonderful phrase that | often
quote — she would say “l park my donkeys at the door.” | knew | was developing a good
reputation for professional, non-partisan work at SBE when | asked a key Senator of the opposing
party to sign four elections bills, and, without reading them, he signed two of the bills before
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stopping to ask me to confirm that there was nothing in any of them that was going to get him in
trouble with his party!

One challenge at a state level, where uniformity is important and resources are few, is figuring out
how to reach not only the public, but also the frontline polling place officials to make sure
everyone is aware of at least a few key points. In 2001 as we were coming up on what would be
the first statewide elections in the nation, along with New Jersey, since the problems in the 2000
presidential elections. SBE had no authority or ability to directly train local polling place officials,
who are the front line for voters’ experiences. SBE created a document, with public input and
active participation on the language by partisans, which we turned into a poster for every polling
place entitled “Voters' Bill of Rights and Responsibilities.” This set out the things voters could
expect, such as a provisional ballot if they were not on the voter rolls, appropriate courtesy from
polling place officials, and also what was expected of voters, such as the state law requirement
for identification. Since we were implementing this before passage of HAVA, we then mandated
that these be posted in every polling place for voters to see, which had the additional benefit from
our perspective of also reminding polling place officials what the state's expectations were in how
they interacted with voters, and helped to reinforce training they would have received from local
elections offices.

Also in 2001, since we could not afford to reach out individually to voters, we decided to see if we
could get the press to help us send a message to encourage voter confidence in the system. A
couple weeks before Election Day 2001, | was able to get the state chairs of the Democratic and
Republican parties, the state president of the NAACP, and state leaders of the League of Women
Voters and Common Cause to join me and the other two members of the Virginia State Board of
Elections for a press conference designed to reassure Virginia voters. Particularly because it was
a divisive fall campaign, and against the backdrop of the first statewide elections after the 2000
election, having that group altogether to say to the voters, through the press, that we all had
confidence in the system sent a very strong signal to reassure voters. The fact that | was able to
bring this group together to deliver this important message and re-set voter expectations was,
candidly, one of the proudest moments of my tenure at SBE.

C. Improved Accessibility for Voter Groups with Unique Participation Problems

1. Disabled Voters

Soon after | started in Virginia there was significant national effort to address the challenges of
disabled voters. After | got involved in one of the national efforts to improve disabled voter
accessibility, | recruited an elections accessibility task force to see how we could improve the
challenges for disabled Virginia voters. Membership included representation from state agencies
that dealt with the needs of disabled Virginians, local elections officials, representatives of
disabled advocacy groups, such as the National Federal for the Blind, VA chapter, and other
representatives of general elections advocacy groups in the Commonwealth.

_Additionally, because there is significant diversity among the jurisdictions in Virgihia that impact
how problems can be addressed locally, there was participation by varied local elections offices
across the Commonwealth. The Fairfax County elections office with its dozens of staff and large
budget has different issues and perspectives on solving problems than does a small, rural county
with a general registrar who only works fuil time half the year and has one part-time back-up
employee. There was intentional diversity, as well, among the disabled voter population, as the
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challenges of blind or deaf voters are significantly different from each other, or from those who
have trouble with stairs as they are wheelchair bound.

At first, meetings of this task force were frustrating, and | did not see any progress being made
towards improving processes and procedures - only griping and rehashing of prior problems. |
began to realize, however, that both disabled advocates and elections officials each needed to be
able to express their frustrations on their challenges and feel that the “other side” understood why
they were frustrated. Disabled voters, particularly those physically disabled who had trouble
getting into polling places and the blind who were unable, at the time, to vote privately and
independently, felt no one cared about their challenges and barriers. And, they felt they were
being denied the same rights others took for granted. Local elections officials were sympathetic,
but also frustrated, as some of them had proactively worked to find solutions with little
appreciation for the significant work to try a potential solution. And many typically could not get
resources or assistance from local governments to address these problems. And regarding
polling place accessibility, in many cases elections officials had tried, but had trouble locating
accessible buildings, particularly in some of the rural counties. And nationwide challenges in
recruiting polling place officials sometimes resulted in local elections officials having to rely on
polling place officials who were insufficiently sensitive or trained to attend to individual voter
problems, whether disabled or abled voters, when there was heavy turnout in a major election.

After a couple of meetings, however, this new “team” began to develop ideas and suggestions on
ways the process could be improved for little or no additional financial resources. Both “sides”
began to realize that the others were there in good faith to try to improve things. They began to
tackle the mutual goal of elections accessibility together. With locality encouragement and
participation, SBE was able to develop training for the trainers of polling place officials on
elections accessibility and developed materials to assist with sensitivity training to deal with
disabled voters. Due to these efforts, local elections officials were able to get local disabled
advocates’ assistance to work to get the necessary resources. And through our collaborative
efforts we were able to successfully revise state laws to improve elections accessibility. And then
we were able to persuade the state’s Secretary for Health and Human Resources to provide
additional resources to amplify SBE efforts to assist local elections officials in surveying polling
places for accessibility and suggesting low cost solutions, as well as in ensuring accessibility
compliance.

2. Military and Overseas Voters

After the 2000 presidential elections, Virginia initiated several efforts to reconsider how to improve
elections. Among those efforts was a task force of election officials, partisan activists,
representatives of military and overseas voters and other non-profit voter advocates to address
military, overseas and other absentee voter problems.

In the course of the task force’s efforts, we all became convinced that anything that could be done
to shorten the fransmission time a) of the request for an absentee ballot, b) of the ballot being
sent to the voters, and c) of the return of the ballot, was the single most important improvement
we could make. Since Virginia state government was already embracing the use of technology, |
started discussions about how that might be used to improve this process. Virginia's legisiature
was less enthusiastic about efforts that would compromise the security of ballots, however, and
this had to be taken into account. Moreover, the Virginia Election Code already allowed SBE to
designate alternative measures to allow voters to vote absentee in emergency situations, which
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had been inserted in 1994 subsequent to the Gulf War, to allow for such future measures as the
faxing of blank ballots to military voters.

in light of all this, procedures allowing application for absentee ballots by UOCAVA voters by
facsimile was expanded to allow for electronic submission, so long as the application was made
on the official state form and was scanned and attached to an email in a manner that showed the
applicant’s signature. This expanded the voters’ options to reduce transit time for the application
for an absentee baliot.

In addition, to deal with the transmission time of the actual ballof from the election office to the
voter, SBE began a pilot program allowing electronic transmission of blank ballots to military
voters overseas, which was expanded the following year to include all UOCAVA voters. At the
time, we were aware of only one other jurisdiction, the city of Chicago, which was also providing
electronic transmission of the blank ballot. While these efforts could not help alt UOCAVA voters,
they did aliow some UOCAVA voters to be able to reduce the challenges of transit time by two-
thirds.

These three changes, including, as | explained above, SBE’s secure absentee ballot tracking
option for voters, while not solving all the challenges, did much to expand access for UOCAVA
volers.

Frankly, regarding military and overseas voters, there is still much that needs to be done. A study
soon to be released from the Heritage Foundation does a terrific job highlighting the abysmal
voter participation of our military and other UOCAVA voters, explaining why and proposing
solutions. In it they find, for example, using data provided by the states that Minnesota last fall
had a 78.2% participation rate, yet only 14.4% of Minnesota’s 23,000 military and other UOCAVA
voters successfully cast a vote that was counted! This low participation rate was on par with
national numbers, and the report notes that this low participation rate is as severe as any in US
history over the past fifty years! And a recent Overseas Vote Foundation survey found among
military and overseas voters who responded that 22% of respondents never received their
requested ballots, and another 11% either received the ballot within a week of the election or after
it — too late to return it and be sure it would count!’

IV. Some Relevant Considerations Regarding Voter Participation and Turnout

There are numerous theories and studies on voter participation and turnout, but generally, there
seems fo be agreement that, as Professor Paul Gronke, Chair of the Political Science
Department at Reed College and the Director of the Early Voting Information Center has stated,
the primary “barriers to turnout are voter interest and motivation. .. .""

| would add that voters need to have confidence that the system is fair and honest. By statute,
the role and goal of the Virginia State Board of Elections is to "supervise and coordinate the work
of the county and city electoral boards and of the registrars to obtain uniformity in their practices

! Overseas Vote Foundation, 2008 OVF Post Election UOCAVA Survey Report and Analysis, at 19-20. Accessed and
available at hitps.//www.overseasvotefoundation.ora/files/OVF 2009 PostElectionSurvey Report.pdf

¥ “Election Day Registration: A Case Study,” electionline.org, 2, February 2007 available and viewed March 19, 2009 at
bitp:/iwww.pewcenteronthestates ora/uploadedFiles/Election%20Reform%20Briefing%2016;%20E lection-
Day%20Reqistration%20A%20Case%20Study. pdf.
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and proceedings and legality and purity in all elections.”™ f voters do not feel the system has fair
rules that are equally applied so that the resuits reflect the will of the voters, participation is
discouraged.

There is significant evidence that improved voter turnout results from voter motivation and interest
rather than from legislative changes to make voting “easier” and “less restrictive.”

For example, there is a place in the US that regularly gets approximately 80% voter turnout, one
of the highest voter participation rates in the country, though it only opens its polling places for 7
hours on Election Day, from 8AM to 3PM. This place also has no early voting and virtually no
absentee voting, with a very few exceptions for UOCAVA voters, disabled and incarcerated
voters and election officials and police working officially on Election Day. Moreover, the voter
identification requirement, which pre-dates HAVA, is so strict that voters must provide an officially
issued voter registration identification card, which includes a picture, in order to vote — those
voters who do not have it must go to the local office to get a new one and return to the polling
place to vote before the polls close, or they do not get to vote. Nonetheless, as | mentioned at
the beginning, Puerto Rico regularly has about an 80% voter turnout in general elections.

This notion that administrative election practices, such as voter registration and identification
requirements, that are in place to ensure the fundamental integrity of elections should be reduced
or eliminated because they supposedly discourage turnout ignores a fundamental truth about
elections. As Wisconsin's Attorney General, J.B. Van Hollen stated when the Milwaukee Police
released their investigation in the breakdown of the 2004 elections in Milwaukee:

[t isn't simply the right to vote that protects our democracy; it is the right to vote in fair
elections, untainted by election fraud. Make no mistake. The dilution of one's lawful vote
through the unlawful casting of ballots is a dilution of the most fundamental of our political
freedoms. . . . Law should make voting easy. But laws should not make illegal voting
easy.”

This notion that easing voter registration requirements, making voting more convenient, and
preventing efforts to improve the perception of voting integrity, such as voter identification
requirements, will improve turnout is also contrary to work done by a number of academics.

Dr. Robert Pastor and others with the American University's Center for Democracy and Election
Management found in a recent study that voter identification requirements instill public confidence
in elections, without significant barriers to participation.” In this survey of three states, indiana,
Mississippi and Maryland, 17% of those surveyed indicated they had seen or heard of fraud
occurring at their own polling place, and 60% percent had seen or heard of fraud occurring at

# Code of Virginia, Section 24.2-103A.

" Attorney General Van Hollen's Statement on Milwaukee Police Department's Report on 2004 Election, February 26,
2008. [Official report title is “Special Investigation Unit, Milwaukee Police Department, Report of the investigation info
the November 2, 2004 General Election in the City of Milwaukee.” Accessed July 20, 2008 and available at

http://www.doi state wi.us/absolutenm/anmyviewer asp?3=608z=4 .

¥ Pastor, et al., Voter IDs are not the Problem: A Survey of Three States.” Accessed July 20, 2009 and available at
bitp/iwww.american.edu/ialcdem/csae/pdfs/csae080108.pdf . This survey also looked at who had voter identification
and found that across the three states surveyed, which included Mississippi, Maryland and Indiana, less than 1% of all
voters did not have the required ID, and the number was even smaller, .3%, in Indiana, the state with the strictest photo
1D rules. Id. atpp. 9 & 15.
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other polling places!” These are stunning statistics! When asked about confidence in their vote
being accurately counted, however, Indiana voters were significantly more confident than voters
in the other two states, which did not have in place voter identification requirements as strong as
those in indiana." Of further relevance to the issue of voter confidence, nearly two-thirds of those
surveyed thought that requiring photo identification would improve trust in the US electoral
system.™

| am sure this Committee has heard before from Professor Curtis Gans, whose work on voter
turnout goes back for decades. As a relatively new election official in Virginia, who was looking
to improve elections practices and procedures | became aware of Texas’ efforts to institute early
voting, which sounded like a great concept. The more | looked into the implementation defails,
however, including the enormous cost in terms of more election officials’ time, and the pay-off in
terms of voter turnout, | realized as a result of Professor Gans’ work that increased convenience
did not always mean turnout would increase.”

| mentioned Professor Gronke earlier. He and others have also done some work regarding
convenience voting, including early voting.* The following quote from a 2007 paper on “Early
Voting and Turnout” | think well-summarizes the research on increased convenience and the
effects on voter turnout.

In conclusion, we remain skeptical of those who advocate in favor of early voting reforms
primarily on the basis of increased turnout. Both these results, and prior work in political
science, simply do not support these claims. There may be good reasons to adopt early
voting. . . . But if jurisdictions choose to adopt early voting in the hopes of boosting
turnout, it is likely they will be disappointed.”

I mention the work of these three academics and the example of Puerto Rico turnout not to assert
any of these are more valid that other available studies or situations, but to suggest that there is,
at best, mixed results to support the notion that increasing voter convenience in elections
pracedures, or sacrificing integrity for convenience in making elections administration choices, will
increase participation and turnout.

“id. at pp. 10 & 32-33.
“1d. at 20-30.
“i'1d. at 29-30.

 For the most recent work by Professor Gans that indicates convenience voting does not result in increased turnout,
see the 2008 election results data released November 6, 2008, entitied “Much-hyped Turnout Record Fails to
Materialize; Convenience Voting Fails to Boost Balloting” accessed July 20, 2008 and available at
hitp:/fwww1.american.edufia/cdem/csae/pdfs/csae2008gppriull.pdf . For access to Professor Gans' work, see
generally, the website for the Center for the Study of the American Electorate, which is directed by Professor Gans,
and which is available at htip:/Aww1.american edufiafcdem/csae/

* The Early Voting Information Center maintains a website at: hitp://www.earlyvoting net/blog/

XGronke, Paul, Eva Galanes-Rosenbaum, and Peter Miller. 2007. “Early Voting and Turnout” accessed July 20, 2009
and available at  http:/fearlyvoting.net/resources/ohio07 pdf
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CONCLUSION

Election officials have a role in expanding access to democracy - that role is that election officials,
within their legal authority and the resources they are provided, should ensure that the system
has fair rules that are equally applied so that an election’s resulis reflect the will of the eligible
voters who participate.

The boundaries of the role of election officials may vary, but generally they all should strive to
ensure voter confidence in the state’s election system. Because of their role in running the
election system, they need to pro-actively try to demonstrate the system is fair and has integrity
through their administration of elections and through their dealings with the public, particularly
when there are voters or candidates who feel there are problems.

Improved outreach, transparency and collaboration are key strategies for engaging the electorate
that elections officials can use, and while not costless, are usually low cost. Often, just making
voters feel their problems are acknowledged and that sincere efforts are underway to forestall
similar problems in the future is sufficient to improve voter confidence and expand future
participation.

Voter confidence is a key ingredient in voter participation.

| encourage our federal policymakers to be cautious in making changes that would limit the ability
of states to experiment under our federal system with issues of voter access and voting integrity.
While there are pockets of voters, such as the military and overseas voters, where there is
arguably a significant problem that truly needs a national solution, such pockets with significant,
national probiems are rare today.

With elections officials stifl working through the changes wrought by HAVA, many of the state
level pockets of problem voters are likely to be addressed soon, if they have not been already.
Further major, national change in elections before the next presidential election is likely to mean
further problems for voters, and a decrease in voter confidence due to the problems, merely due
to the challenges of change management on such a scale.

Examples, such as that of Puerto Rico and the studies cited, indicate that perhaps a case can be
made that having procedures in place that safeguard the integrity of elections helps keep voter
turnout and participation higher than might otherwise resuit.

My thanks, again, to the Committee, for this opportunity to share my experiences and my views.
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The CHAIRMAN. Thank you.
Ms. Wales.

STATEMENT OF REBECCA WALES

Ms. WALES. Good morning, Chairman Brady, Congressman Lun-
gren, and members of the Committee for House Administration.
Thank you for the opportunity to address the committee, to share
my experiences and insight regarding the previously unengaged
electorate.

My name is Rebecca Wales, and I am the national director of
communications for the conservative women’s organization Smart
Girl Politics. My experiences during the 2008 campaign cycle,
where I was the deputy national youth director for McCain-Palin
and also the deputy national coalitions director for the Rudy
Giuliani Presidential Committee, provides me with a unique per-
spective into where we were and where we need to be, moving into
the next election cycle.

Using tools like social media and other forms of instantaneous
communications, Smart Girl Politics and other organizations have
successfully tapped into a previously unengaged population of vot-
ers. The incredible response of the Tea Party movement shows that
voters are now seeking to become more actively engaged with their
government. They want to voice their discontent with policy or
their elected officials now, and not wait for the next election.

We are in a unique political climate, one in which historic can-
didates are broadening the scope of the potential electorate. We
have seen a revitalized interest in government from many demo-
graphics, including, as Mr. Joyner and Reverend Yearwood have
noted, youth voters, minorities, and women.

Smart Girl Politics was founded by two stay-at-home moms who
had limited experience in national politics but now have a platform
to make their voices heard on that level. Our mandate is not
women-specific. We are merely reaching a targeted portion of a
much broader audience. In 7 months, we have amassed over 15,000
members. This is a group that wants to be heard.

To accomplish this, Smart Girl Politics sponsored a nationwide
voter registration drive during the Tax Day Tea Party rallies. Rec-
ognizing that many of the attendees were new to activism, our
members organized in each city to provide an opportunity for Tea
Party attendees to register to vote. This is the most basic compo-
nent of political involvement, and we aim to inspire those who have
never taken the time to cast a ballot to take part in upcoming elec-
tions.

The Tea Parties movement was spawned by the rant of a cable
news correspondent on the floor of the Chicago Commodities Ex-
change this past February. People of all stripes across the country
were stirred by references to the Boston Tea Party in 1773. Facing
new and previously unheard of spending deficits that would affect
generations to come, people across America began to say we need
another Tea Party. Soon, groups were popping up throughout the
United States.

The first small rallies were held February 27th, 8 days after
Santelli’s rant, in about 30 cities. Those first spontaneous dem-
onstrations motivated a corps of Americans and began to build mo-
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mentum. This momentum led to the April 15th Tax Day Tea Party
protest. Held in 900 cities, with almost a million participants, it
was one of the largest grassroots protests in a single day in history,
even after the Department of Homeland Security labeled us “right-
wing extremists.”

What is the purpose of the Tea Party movement? It is a viral
grassroots movement propelled by activists, voters, the electorate.
It is people who are passionate about something being driven to
give up their time and their resources to talk to others about their
issues and then engaging those people.

Many have misunderstood the nature of this movement and were
under the impression that it was affiliated with the Republican
Party. There was talk about some overarching organization or
media outlet sponsoring the events. In fact, the events were orga-
nized locally and paid for through pass-the-hat-style donations.
There is no umbrella Tea Party organization. Every group orga-
nizes their own events.

As the lead organizer for the D.C. Tea Party, where I stood in
the freezing rain with 3,000 activists, I know firsthand that these
were done entirely with donations from local businesses and money
from our own pockets. This is not a highly calculated and well-
funded campaign, but a true conservative grassroots effort that can
be done over and over again.

The success of the Tea Party movement has come largely through
the use of social media. We have quickly and inexpensively been
able to reach hundreds of thousands of Tea Party activists using
Twitter and Facebook, Web sites, and SMS text messaging. Most
importantly, for use in campaign cycles, we have been collecting
this information so that we can continue to mobilize in the future.

The Obama campaign leveraged youth presence on the Web to
increase funds in ways never seen before. Using its massive grass-
roots brand recognition, they successfully outraised the Repub-
licans by tens of millions of dollars. Campaigning in America has
moved from “We Like Tke” buttons for our coat lapels and bumper
stickers for our cars to wikis, widgets, and Facebook fan pages.

With the youth vote having been lost by the Republicans by 34
percent in the 2008 presidential election, even though overall voter
turnout was unchanged from the two previous election cycles, new
techniques must be used to engage this demographic in the future.
Social media practitioners are beginning to understand that they
need to reach out to the wired voter, a new demographic.

The Tea Party movement is evidence that reaching out across
new mediums is working in engaging the electorate early in the
cycle. The goal now is to make the transfer from online momentum
to boots-on-the-ground action. Going forward, we need to continue
to think of new ways to keep them activated and have these activ-
ists engage new voters.

Thank you, Chairman Brady and committee members, for the op-
portunity to testify before you today. I would be happy to answer
any further questions.

[The statement of Ms. Wales follows:]
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Good morning, Chairman Robert Brady, Congressman Lungren and members of the Committee for
House Administration.

Thank you for the opportunity to address the Committee to share my experiences and insight regarding
the previously unengaged electorate. | am honored to address such a distinguished group on such an
important topic.

| currently serve as the National Director of Communications for the conservative women's organization,
Smart Girl Politics.  am employed as the Production Director for Sandler-innocenzi, a Republican
advertising firm. My experiences during the 2008 campaign cycle where | served as Deputy National
Youth Director for McCain-Palin 2008 and also the Deputy National Coalitions Director and Manager of
Administration for the Rudy Giuliani Presidential Committee provides me with a unique perspective into
where we were and where we need to be moving into the next election cycle.

1 am here today to offer a perspective on what is being done and what could potentially be done to
further engage an electorate that, due to historic candidates and campaigns, is growing and changing in
ways not previously seen. The conservative grassroots movement, of which { am a part, is focused on
harnessing that energy. The twenty-four hour news cycle, instantaneous communication via ceil phones
and email, as well as the evolving relationship between social media and politics, point to a future which
is not only about increasing the number of voters, but about seeing a fully engaged electorate driving
the campaign discussion.

Smart Girl Politics

We are in a unigue political climate, one in which historic candidates are broadening the scope of the
potential electorate. We have seen a revitalized interest in government from many demographics,
including youth voters, minorities and women. People who were previously apolitical, with little interest
beyond their own families and communities, are now more involved in the process. Smart Girl Politics,
for example, was founded by two stay-at-home moms who had limited experience in national politics,
but now have a platform to make their voices heard on a national level. Our mission is to reach out into
the community to engage, educate, and empower women to take a more active role in politics, as well
as strengthening support for political candidates. Our mandate is not women-specific; we are merely
reaching a targeted portion of a much broader audience. Each individual grassroots movement is a piece
of a much larger pie, and collectively they represent the electorate in its entirety. By creating small
regional groups that communicate with each other, Smart Girl Politics can create change nationally. And
in seven (7) months, we have amassed over 15,000 members. This is a group that wants to be heard.

We are in search of more than votes. As a movement, we want to engage and raise political awareness.
it is one thing to show up on Election Day and cast a vote - it is another thing entirely to bring twenty-
five people to the polls with you. We are much more interested in providing our members with the
resources they need to make informed decisions. We have fulfilled the commitment to the ongoing
education of our members through strong initiatives regarding fiscal responsibility, health care and cap
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and trade. We offer classes to give them the tools to run voter registration drives and get out the vote
efforts. Grassroots organizations, paired with new technology, have the ability to create a large active
demographic. )t is not just a new voter bloc, but also a fresh, energized electorate that is involved in the
political process more than once every four years.

To accomplish this, Smart Girl Politics sponsored a nationwide voter registration drive during the Tax
Day Tea Party rallies. Recognizing that many of the attendees were new to activism, our members
organized in each city to provide an opportunity for Tea Party attendees to register to vote. This is the
most basic component of political involvement, and we aim to inspire those who have never taken the
time to cast a ballot to take part in upcoming elections.

The goal is to promote organized grassroots activism. The organization is a vehicle for members to come
together in their own cities, forming groups that affect change locally. Using Ning as a hub, and
branching out into Facebook, Twitter, and other social mediums, members can connect, exchange ideas,
and generate excitement, eventually taking that momentum and converting it to offline action within
their communities.

Technology

The aforementioned technology has also led to sweeping changes in the reach of politics across the
country. No longer must people write letters to the editor, hoping to be published and their opinions
read. Now anyone with an internet connection and a fire in their heart can start a blog and join the
discussion. Mainstream media like the New York Times, Washington Post and many major news
networks have embraced the conversational tone of today's political landscape and opened comment
sections beneath the stories and editorials on their websites, just as the blogs do. Fox News has
developed "web only" streaming content for their website to reach a wired generation. YouTube has
replaced cable access as a way for enterprising and opinionated people to be seen and heard. Videos go
“viral” in that they are seen by hundreds of thousands and shared amongst friends and colleagues. The
opinions expressed often mirror the thoughts and passions of others, and the political establishment has
taken note of this reality.

While professional polling firms are still the go-to resource for public opinion on key issues and elected
officials, many organizations are now implementing social media practices to understand the thoughts
and feelings of the wired voter. Republican social media gurus understand that with the youth vote
having been lost by 34 percent in the 2008 Presidential election, even though overall voter turnout was
unchanged from the two previous cycles, new techniques must be used to engage this demographicin
the future. Practitioners are beginning to understand that older Americans are utilizing technology more
and more, joining Facebook, Twitter and other social media applications, and carrying mobile devices to
keep in touch with family members worldwide.

in the 2004 presidential campaign, bioggers on both sides of the political spectrum used the internet to
advance their causes. The most famous case was that of two bloggers debunking the validity of
dacuments produced by CBS News to discredit President Bush. Blogging and Internet news sites have
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been involved in the spread of political information from as far back as the Clinton/Lewinsky scandal,
which was first reported on and covered extensively on Matt Drudge's The Drudge Report.

The Democrats successfully utilized technology during the 2008 presidential campaign to increase their
fundraising efforts, communicate with volunteers nationwide, and announce their official candidate for
the vice-presidency via text message. They have since expanded their use of new media into the
previously stodgy and traditional White House environment by adding YouTube addresses from the
President.

Barack Obama and the Democrat Party leveraged youth presence on the web to increase funds for the
campaign in ways never seen. The main campaign website, which collected donations, was actually a
very small part of the larger Obama web juggernaut. Fans from rapper tudacris to web sensation
“Obama Girl” were creating viral YouTube videos that were seen by millions and eventually reported on
extensively, creating free media exposure for the campaign. At one point during the campaign, a high
school in Kansas City, Missouri got involved by having a class of 14 and 15 year old boys create an
Obama Youth video where students chanted "Alpha, Omega" and then pledged the goals they could
achieve with an Obama presidency. While opinions regarding the true "grassroots” nature of some of
these well orchestrated tactics differ, the shear magnitude of the support the received showed that the
perception of a true on-the-ground grassroots effort can be very powerful. By having such massive
grassroots brand recognition, the Obama campaign successfully out-raised the Republican campaign by
tens of millions of dollars. Campaigning in America has moved from "We Like tke" buttons for our coat
lapels and bumper stickers for our cars, to wikis, widgets, and Facebook fan pages. There are currently
hundreds of elected officials with Twitter accounts, including governors, House members and Senators.
Some are the actual practitioners of the technology, while others have a staffer maintain it. in either
case, comments from the public are fed back to decision-makers with the goal of actually helping to
influence policy.

Twitter is a fast and easy way to get one message out to hundreds of thousands - if not millions - of
people, instantly. Excellent examples of this include the wildfire and instantaneous use of the service
during the Mumbai attacks in November 2008, and more recently during the Iranian protests and strikes
against the sitting regime. A message goes out from an involved party - a witness, a victim - and is soon
“retweeted” over and over again until a large portion of users have read it. During the post-election
revolt in Iran, Twitter was used not only to get messages out through the regime's news blockade, but
also to send back messages of support, as well as medical information {lemon juice in the eyes to clean
away tear gas, how to stitch wounds using rudimentary tools) and the addresses of safe houses and
open embassies. Iran was proof that a 15-year-old armed with a cell phone on the streets of Tehran had
more power to deliver the news than CNN, Fox News and MSNBC combined.

On the micro level, individuals and smailer grassroots organizations are using the power of Twitter to
spread messages quickly and widely. Upcoming events are announced using the tool, and soon the
information is being repeated thousands of times over by others interested in the event. The recent Tea
Parties, for example, would not have received the attention they did without the viral capacity of
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Twitter. in the end, even the major media networks realized this and jumped on board and reported the
Twitter trends.

Used in conjunction with political activism or to send timely messages to or from our legislators, tools
like Twitter can get information to the people quickly, efficiently and cost-effectively.

Tea Parties

The Tea Parties were inspired by the rant of a cable news correspondent on the floor of the Chicago
Exchange in February of this year. People of all ages and political stripes across the country were stirred
by references to the Boston Tea Party, a historic protest against heavy taxation by the British Crown.
That tax revolt in Boston was a catalyst for the uprising that resulted in the American Revolution. Facing
new and previously unheard of spending and deficits that would affect generations to come, peopie
across America began to say "We need another Tea Party.” Soon groups were popping up in cities and
towns in almost every state.

The first, small rallies were held February 27, 2009. Those early rumblings motivated a core group of
Americans and began to build momentum. On April 7th, just a week before the major April 15th Tax Day
Tea Party protest, the Department of Homeland Security released a report profiling “right wing
extremists.” The language in the report served as a shot in the arm for protesters, and ammunition for
counter-protesters. Accusations of a fringe movement began to circulate. In reality, participants were
every day Americans exercising their right to become a part of the political process.

Those events were covered extensively on the Internet and by some mainstream media outlets and
news organizations. The movement against high taxation continued to grow and by the Fourth of July of
this year, hundreds of thousands of Americans were attending Tea Parties in their towns. This time,
though, the spirit was largely one of celebration.

Many have misunderstood the nature of this movement, and were under the impression that it was
affiliated with the Republican Party. There was talk that some overarching organization or media outlet,
be it the Republican National Committee or Fox News, was sponsoring the events. in fact, the events
were organized locally and paid for through "pass-the-hat"-style donations. There is no umbrella Tea
Party organization -~ though the idea has become national, every group organizes their own events,
from park permits to celebrity speakers. | was the lead organizer for the DC Tea Party. | fought with
Metro police and the US Secret Service over a permit. | had one million tea bags delivered and no place
to put them. | stood outside in the freezing rain in my blue jacket and was told that nobody in the White
House knew 3,000 of us were there. it was done entirely with donations from loca! businesses and
money from our own pockets. | can speak from experience: this was not a highly calculated and well
funded campaign, but a true conservative grassroots effort by hundreds of thousands of concerned
Americans.

What began as a protest has coalesced into a full-fledged grassroots movement. Many cities have
formed political action committees {PACs) and nonprofit organizations, and are starting to affect change
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within city councils, state legislatures, and on Capitol Hill. Formerly uninvolved Americans are becoming
activists, getting out from behind their computers to participate in the political process.

Conclusion

Grassroots groups across the country are finding new and innovative ways to reach voters who
previously had little or no interest in the democratic process. Technological advancements via the web
and SMS {text) messaging are making this easier than ever. The goal now is to make the transfer from
online momentum to “boots on the ground” action. People are beginning to take an interest offline,
volunteering and organizing locally, but we are only at the beginning.

Thank you, Chairman Brady and Committee members, for the opportunity to testify before you today. |
would be happy to answer any further questions.
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The CHAIRMAN. Thank you.

And we will now open it up for questions.

I would like to ask Mr. Joyner, that this committee has taken
testimony from some witnesses who believe the stories from voters
are not reliable, that voters cannot distinguish between problems
that are real, that are isolated, or, in fact, may be their own fault.

You have received many callers on your show. Could you charac-
terize that? How would you respond to that?

And I understand you talked about the ID issue. We happen to
agree with you. We are trying to do what we can to make that an
easier process. Instead of taking so many IDs, maybe one valid ID
or whatever we could do to speed that process up.

Voting machines and the amount of voting machines and the
standard that we use is purely financial. You know, if we mandate
to a State, then we have to fund it. And right now we have a few
problems with the finances of our country and of our States.

But you are right, they are the major problems that we have.

But how would you categorize people that come in front of us and
say that voters are saying there is a problem that really don’t exist
or the problem may be their fault? I am sure you have many calls,
you know, related toward that.

Mr. JOYNER. That the problems were the voters’ fault?

The CHAIRMAN. Well, that the problems may not be real, they
may just be isolated, or they may be the fault of the voter them-
selves for not going to the proper place, not having their proper ID.

I mean, you do a tremendous amount of advertising. And I have
listened to you and watched you. And a lot of people are paying at-
tention, when they come to the polls they need to bring what they
need to bring, State by State, whatever they need to bring to be
able to vote.

And a lot of people that testify in front of us tell us that, you
know, that they are making a lot of these things up, that they are
really not true. And I know through your documentation and just
through your listeners and people responding to you that I believe
that they are true.

Mr. JOYNER. And I believe that they are true, too. I mean, based
on the number of calls that we have gotten. I gave you examples
of areas where we had a number of calls, where we had hundreds
of calls, where people were standing in lines for up to 4 hours try-
ing to vote. And the holdup was, one, the ID requirements; two, not
enough machines, and paper ballots when the machines failed; and
the poll workers not being informed on how to deal with issues
when there were problems at the polls.

So these weren’t isolated instances that we got. I mean, we had
over 300,000 calls. And most of those were for poll locations. They
couldn’t find the poll locations; the poll locations were changed. But
then after that, we got hundreds, thousands of calls in certain
areas where they were in line—long, long, long, long lines in order
to try to vote because of ID requirements, not enough machines,
not enough poll workers who were informed. They were not iso-
lated.

The CHAIRMAN. I agree with you, and I appreciate it. And I
thank you for all you do, for taking time to allow people to call in
and to have a dialogue and to be able to let us know what all the
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problems are State by State. You are not just one State. So I appre-
ciate all that you do to bring that visibility to us and to the Amer-
ican people. Thank you for that.

Mr. JOYNER. Thank you.

The CHAIRMAN. Ms. Westfall, based on your extensive experience,
do you know of any other national archive of audio files contem-
poraneously recorded by voters during the election cycle other than
what we have?

Ms. WESTFALL. No, I do not.

The CHAIRMAN. Do you know of any other database of such audio
files that is housed on online search engines, such as the one that
you used to develop this report?

Ms. WESTFALL. None that I am aware of.

The CHAIRMAN. None at all? Do you believe the EAC should use
these tools?

Ms. WESTFALL. Certainly. I think they provide a very important
picture of what voters are experiencing on Election Day. And, in-
creasingly, the information about voters’ experience is being col-
lected in advance of Election Day.

So I think it is important data, along with academic studies, like
the one that I mentioned from MIT, the Cal Tech-MIT Voting
Project. If you look at public records and records from election offi-
cials themselves, voting records, which are what Advancement
Project seeks after the election, I think when you put all these
pieces together, they create a very important picture of how voters
are experiencing voter registration and voting on Election Day and
during early voting and suggest areas for reform.

So I think the MYVOTE1] hotline is essential, provides essential
data, and I think the EAC should consider employing a similar
type of data collection device, yes.

The CHAIRMAN. I thank you for that.

Real quickly, just Reverend Yearwood and Ms. Wales, you talk
about the young voters, who are so near and dear to us. How do
we keep them? I am sure they had major enthusiasm this last pres-
idential election, but what happens is that dissipates through other
elections. And they may come back again because presidential elec-
tions naturally have much more visibility and advertisement. But
we need to keep them.

Is there anything we need to be doing to keep our new young vot-
ers enthused and keep them on the rolls and keep them coming
back and voting instead of going down to a 13, 14 percent voting
turnout again?

Ms. WALES. Well, the Republican Party, we had a problem in the
first place because we lost them. We lost them long before the fiscal
crash. We lost them during the war. So we have catch-up to do.

We are having the problem—we have great strides to take at the
beginning, and we are taking them through social media. We get
to engage them. We have to empower them. We have to empower
them to vote. And that is a big thing for us.

The Republican Party didn’t have the money to engage them. We
had to teach them. And that is what we were trying to do on the
McCain campaign. We were trying to empower them with the mes-
sage.
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So we are playing a lot of catch-up right now with the Repub-
lican Party. Keeping them is always a problem, because we have
4 long years. We have to show them throughout, both the Repub-
licans and the Democrats, to show them that we are doing some-
thing, that what they are inheriting from their parents is some-
thing that they want to do.

I think with what we are going through fiscally, Democrats have
a long way to go, because what they are seeing is they are getting
out of college or they are in college and they are not seeing jobs.
What we need to do is show them that either there is something
to—they have a reason to vote.

And I think that is always going to be the problem, is that there
is a reason to vote. With Republicans, we get to say that their rea-
son to vote is to—I am going to use the “change” word; the Repub-
licans never like to use the word “change”—that there is reason to
make change. And Democrats get to say that we want to keep this
going, we want to keep what the change is going.

It is always a struggle. Being the deputy youth director for
McCain, I saw that firsthand. It is always a struggle to keep people
moving.

The CHAIRMAN. How about the “hope” word? You don’t use that
either, right?

Ms. WALES. I am sorry?

The CHAIRMAN. You don’t use the “hope” word either, right?

Ms. WALES. That is worse than “change.”

The CHAIRMAN. Reverend, the hip hops—I am missing hip hop.
I am too old, my kids are too old, my granddaughters are too
young. But tell me about the hip hoppers. How do we keep them?

How do we keep them not only around for—I heard somebody
mention rock stars. I don’t know, that doesn’t certainly qualify for
me. I won’t speak for the rest of my colleagues. I mean, I am from
Philadelphia. The only rocks I get is thrown at me, not stars.

But how do you keep our hip hoppers?

Reverend YEARWOOD. I will say this in regards—and I definitely
appreciate Mrs. Wales’s perspective, but I would say that, from the
generation, the millennium generation, it is important to note that
that generation that was born between 1980 and 2000, by the time
they all fully come aboard in 2018, there will be about 90 million.
They will be about 40 percent of the electorate.

And I would just say that one of the most important things about
that generation is that they, I think, are, to me, one of the most
powerful generations. I think they see what is happening. I don’t
think it is a question of keeping them involved. I think they want
to be involved.

I think that where they are now, the most powerful thing about
my generation and that generation is that you do have the first
generation where you have the sons and daughters of former slaves
working side by side with the sons and daughters of former slave
owners, and we are literally working together. It is not about black
or white, but it is black, it is white, it is brown, it is yellow, it is
red, male, female.

And I think that generation recognizes now that, 9 years into the
21st century, they have to be involved. They have critical decisions.
Obviously, we are dealing with the economy. Obviously, we are
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dealing with other issues, from the climate. And I think that they
recognize now that if they don’t get involved now, 9 years into the
21st century, it will have less of an effect later on.

And so I don’t think it is a question of them not getting involved.
They want to get involved. I think it is what Mr. Joyner and others
are saying, that we have to make this system as accessible and
transparent as possible. Nothing to keep them away. We moved a
long way from poll tax types of elections. We are now moving to
a whole new type of generation and a whole new process.

The CHAIRMAN. Thank you, sir.

Mr. Lungren, any questions?

Mr. LUNGREN. Yes. Thank you very much, Mr. Chairman.

Mr. Joyner and Reverend Yearwood, what can we do to do a bet-
ter job of making sure those young men and women that are in
uniform today are motivated to vote and that their votes count?

The figures we have had is a huge number of men and women
in uniform were unable to vote, and a large number that did vote
didn’t have their votes counted. Do you think that ought to be a
priority, too?

Mr. JOYNER. Yes, of course I think it ought to be a priority.

Mr. LUNGREN. Is there anything you can do to help us in that
regard, getting the word out and so forth?

Mr. JOYNER. Our mission is to inform. And with information
comes—after we inform with information, you empower. And that
is what we do every day on the show. We do that with our Amer-
ican audience. We are on the Armed Forces Network.

So the same things that we want for our citizens in the United
States is the same thing we want for our service men and women
for the United States.

Mr. LUNGREN. It is a bugaboo of mine that we don’t seem to see
that as a priority. I am not saying you don’t see it, but we, as a
Congress, have not. We finally acted here; the chairman worked
with Mr. McCarthy and others to make sure we had something. We
passed something. The Senate is now working on it.

I just hope that we can take the message that you presented here
and firmly plant that with respect to our desire and our obligation
to make sure men and women in uniform, who are serving us all
over the world, don’t get, you know, last in line. They ought to at
least be in line; I would even say first in line. They are out making
the sacrifice.

And so, I am happy to hear that, because I just don’t think we
are doing what we need to do there. Anything that you could do
to help us to raise that word, I think we would all appreciate.

Reverend YEARWOOD. I would add to that, as somebody who was
a former Air Force officer myself, that I know what it means to be
in the uniform, stationed right here at Andrews Air Force Base and
around this country.

One of the things that we did with T.I. Was actually sent him
to a number of bases. As you know, for people in the military, we
have families, we have obligations. And so, sometimes the elec-
tion—the process sometimes just kind of comes in our day-to-day
lives, and so you need to be reminded about it the same way wher-
ever you are, if you are in Iraq or Afghanistan or:

Mr. LUNGREN. Good. I am glad you do that.
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And, Ms. Quinn, you were talking about the fact that there were
some statistics that showed that we don’t do a very good job there.

Ms. QUINN. Yes.

Mr. LUNGREN. Or it hasn’t been a very good job done. Do you see
that as a priority? Is that something we need to do now rather
than later?

Ms. QUINN. Yes, sir, I really do.

I am the daughter of a former naval officer. We lived overseas.
I know how hard it is. I worked at Peace Corps, and we had thou-
sands of volunteers in very remote communities. It is incredibly
challenging.

And particularly for those that are serving our country and put-
ting their lives on the line, we need to be doing everything we can
to make sure they have the right to vote.

Mr. LUNGREN. See, one of the saddest things, as far as I am con-
cerned, is a number of contested elections, Minnesota and some
others. A controversy was, should we count the military ballots,
and when did they come in, and did they come in the right way?
I mean, there ought not to be any question whatsoever that we
have a process that counts those and counts those well.

Mr. Joyner, at 5 o’clock on Election Day I received a call at my
home. I was on the ballot. And the call went like this: “This is a
news alert. News alert. According to the figures that are in from
the East Coast and the Midwest, Barack Obama is going to win
this election overwhelmingly. The John McCain campaign has said
there is no way that they can win. It looks as though that the
Democrats are not only going to continue with their leadership in
the House and Senate, but are going to expand their numbers. And
it appears that nothing that happens in California, Washington,
Arizona, Nevada will change the outcome. This has been a news
alert.”

How would you describe that phone call?

Mr. JOYNER. Propaganda?

Mr. LUNGREN. Would it sound like a suppression call?

Mr. JOYNER. Yes. Suppression. Who was the author of the call?

Mr. LUNGREN. Well, actually, it happened to be connected with
some parts of the Democratic Party and some major labor unions.

The problem is, you can’t go after the fact at them because they
didn’t say “don’t vote.” Understand? So if you tried to prosecute it
later on, to say that they were violating civil rights, you couldn’t
do it successfully because they didn’t say “don’t vote.”

What they said was accurate, and was partly opinion. But there
is no doubt what they intended to do. And, by the way, the only
recipients of those were Republican voters.

What I am pointing out is that this opportunity—by the way, I
had a close election, too—this precious gift we have and obligation
we have to vote crosses all party lines, crosses all races, genders.
And we ought to all work together on this.

But I would say this in response to the implicit suggestion that
somehow requiring some form of identification is necessarily an at-
tempt to suppress the vote or is the last vestiges of Jim Crow legis-
lation. If someone votes in an election who does not have a right
to vote, aren’t they essentially canceling my vote out?
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Mr. JOYNER. Well, if you had paper ballots, there is a way to
audit that.

Mr. LUNGREN. Well, a paper ballot has nothing to do with the
identification of the person who is there to vote.

Mr. JOYNER. Well, sure it does. If someone votes who is not eligi-
ble to vote, then if you have an audit that should come up,
shouldn’t it?

Mr. LUNGREN. But how do you prove whether one is the person
WhO?iS eligible to vote if that person doesn’t show some identifica-
tion?

Mr. JOYNER. I am not saying don’t show identification, but the
requirement to show certain forms of identification doesn’t cross all
lines. If you are unemployed, if you are a citizen and you don’t
have a driver’s license, then you should be able to vote, because
you are a citizen and you are registered to vote.

Mr. LUNGREN. Well, in California, I don’t know about other
States, but in California you can go to the DMV and get a—it is
not a driver’s license, but an identification, basically, to be able to
use.

So your objection is the type of identification, not that we
shouldn’t have some identification?

Mr. JOYNER. Yes. We should have some identification. But it
should be across the board.

Mr. LUNGREN. Okay.

Reverend Yearwood, I don’t want to misstate what you said, but
it sounded to me as though you said requiring identification, in and
of itself, is improper, in your view, and would be viewed as trying
to suppress the vote. And I thought you said it was a vestige of Jim
Crow legislation.

Reverend YEARWOOD. Yes. And I do believe that there are oppor-
tunities—and you are right. To me, it is actually a little different.
Jim Crow, to me, in the 21st century is a little different. It isn’t,
to me, Jim Crow. I think my generation, with certain photo IDs,
is not Jim Crow, but I like to say maybe it is the children of Jim
Crow: James Crow, Jr., Esq. So it is a little more sophisticated.

Mr. LUNGREN. Well, my question is, would you object to any type
of identification? And if you don’t, what type of identification could
we rely on?

Reverend YEARWOOD. Well, I would say this. I would object to,
obviously, photo identification from the standpoint that what it
does is obviously it disenfranchises communities.

Mr. LUNGREN. How do you say that?

Reverend YEARWOOD. I am sorry. Say it again?

Mr. LUNGREN. How is requiring:

Mr. DAvis OF ALABAMA. Mr. Chairman, can we have regular
order so Mrs. Davis and I can get in and go cast our votes?

Mr. LUNGREN. Okay.

The CHAIRMAN. If you could sum up.

Mr. LUNGREN. Could I ask unanimous consent to enter four
items into the record: a University of Missouri article on public at-
titudes towards State elections; an account of possible vote fraud
in New Mexico; an article of vote fraud convictions in Ohio; and an
article discussing voter ID laws in Georgia?

The CHAIRMAN. Without objection.




147

[The information follows:]
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Voter ID Was a Success in November
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Remember the storm that arose on the political left after the U.S. Supreme Court upheld the constitutianality of Indiana’s voter 1D law last April?
According to the left, voter D was a dastardly Republican plot to prevent Democrats from winning elections by suppressing the votes of minarities,
particularly Afrcan-Americans.

Since the election of Barauk Obama, we haven't heard 2 word about such daims. On Jan. 14, the federal appeals court in Atlanta upheld Georgia's
voter 10 law.

The reasons for the silence about afieged voter suppression is phain. In the first place, numerous academic studies shaw that voter ID had no effect
on the turnout of voters « prior elections. The plaintiffs in every unsuccessful lawsult filed against such state requirements could not produce a
single individual who dign't ether already have an 1D or couidn't easiy get one,

Second are the figures energing from the November election, If what liberals claimed was true, Democratic voters in states with strict photo 1D
requirements would presumably have had a much more difficull time voting, and their turnout dampened in comparison to other states, Well, that
myth can hnatly be laid to rest.

The two stales with the strictest voter 1D requirements are Indiana and Georgia. Soth require a government-issued photo D, According to figures
released by Prof, Michae! McDonald of George Mason University, the overall national tuenout of eligible voters was 61.6%, the highest turnout since
the 1964 election.

The Joint Center for Political and Economic Studies (JCPES) found that black turnout in the 2008 election was at a historic high, having increased
substantially from 2004. The total share of black voters in the national vote increased from 11% to 13% according to exit polis, with 95% of blacks
voting for Mr, Obama.

S0 what happened in Georgia where the ACLY, the NAACP and other such groups claimed the state's photo ID faw was intended to depress black
rrnout? According to figures released by Curtis Gans at American University, Georgia had the largest turnout in its history, with nearly four mifion
voters. The Repubiican turnout was up only 0.22 percentage points; the Demacratic turnout was up an astonishing 6,1 percentage points, rising
from 22.66% of the eligib’z voting population to 28.74% of the eligibie population.

The overall turnout in Georg:a increased 6,7 percentage points from the 2004 election -- the second highest increase in turnout of any state in the
country. According to the JOPES, the black share of the statewide vote increased in Georgia from 25% in the 2004 election, when the photo ID law
was not in effect, to 30% in the 2008 election, when the photo 1D iaw was in effect.

By contrast, the Democretic turnout in the neighboring state of Mississippi - which has no vater ID requirement but 3iso has a large black
popuiation simiar to Gevtgia’s -~ increased by only 2.35 percentage points.

In Indiana, which the Supseme Court sad had the strictest voter 1D law in the country, the turnout of Democratic voters in the November glection
increased by 8.32 percentage points. That was the largest increase in Democratic turnout of any state in the country. The increase in overall turnout
in Indiana was the fifth highest in the country, but only because the turnout of Republican voters actually went down 3.57 percentage points. The
nearby state of ifinois (nc phote 1D requirement) hadt an increase in Democratic turnout of only 4.4 percentage points -~ nearly hall Indiana's
increase.

Of course, the decline in Republican turnout and huge increase in Democratic turnout in Indiana matched what happened elsewhere, and explaing why
Mr. Obama won. turnout ide decined 1.3 pomts from the 2004 election, while Democratic turnout increased 2.6
percentage points.

The JCPES predicts that when the final turnout numbers are in for the 2008 election, black turnout will probably reach & historic high of almost 67%
and ikely surpass white turnout for the first time. AR at a time when about half of the states have passed various forms of voter 1D requirements,
including two states with strict photo ID laws.

The claim that Republican legistatures in Georgia and Indiana passed voter I0 to depress Demacratic turnout is demanstrably false. But even if it
were true, they obviously failed miserably to achieve that objective given the huge increases in Democratic and minority turnout in both states.

1 guess berals will now clain that their historic increases in turnout would have been even higher i not for voter ID faws, But that would be an
absurd argument, given the states' performance in comparison to other states without voter ID laws.

With every election that has occurred since states have begun to implement voter 1D, the evidence is overwhelming that it does not depress the
turanut of voters, Indeed, it may actually increase the public's confidence that their votes will count.

That won't stap the ACLU or the League of Women Voters from filng more frivalous lawsuits against such state laws and continuing to waste
taxpayer money. But ultimately they wil lose, and our ability to protect the security and integrity of our elections will be preserved.

Me. von Spakovsky, 2 visiting legal scholar at The Heritage Foundation, is a farmer commissioner on the Federal Election Commission and a farmer
Justice Department official.
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Obama for America

New Mexico, we have a problem.
{Click video "source” at top to see the story.)

As part of our ongoing investigation into issues surrounding voter fraud, we have discovered
a VERY disconcerting situation. And this time, it's not in Ohio...

1t looks like out-of-state volunteers and staffers are registering and casting balots in the
battleground state of New Mexico, too.

One example is Shayne Adamski, He lives and works in Los Angeles, CA, & actively
involved in politics and was a California delegate at the Democratic National Convention just
2 short mmonths ago. Adamski is also a paid employee on the Obama campaign, and he
traveled to New Mexico to help get out the vote in this swing state. All of this is quite
admirable.

www.palestra.net/blogs/read/18025 10/13
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However, according to the Bernalifo County Clerk, Adamski registered to vote as a resident
of Albuquerque on October 5. That's just 38 days afler he was representing the state of
California as a delegate on the final day of the Democratic National Convention. He ako
requested an absentee ballot. (We do not yet know ifhe cast a ballot, we are waiting to hear
from the County Clerk.)

Tiffany Wilson and | traveled to New Mexico with photojournalist Gary Orr to check things
out.

We were able to speak with Carlos Sanchez, a spokesperson for the Obama campaign, but
he declined to comment on Adamski's specific situation. Unfortunately, we were unable to
speak with Adamski himself due to campaign policy.

Sinee we can't talk to Adamski directly or get information about him from the campaign, we
don't know whether or not he moved to Albuquergue anc/or intends to reside here, but we
were curious: are out-of-state campaign workers eligible to claim residency in New Mexico
and cast a ballot?

We realize that New Mexico does not abide by the Ohio Revised Code, something we have
become very familiar with in the past few weeks. In Ohio, you must be a resident of the state
30 days prior to the election AND have the intention of residing there permanently. Was this
the case in New Mexico?

We asked the Bemaliflo County Clerk Maggie Toulouse Oliver this very question. Conrary
to what we have discovered in Ohio, she said that out-of-state volunteers WERE in fact able
to register and to vote in New Mexico.

When we asked how this was allowed, she replied: "It's not that it's aliowed so much as that
it's not enforced. There is really no enforcement mechanism in place to evaluate whether
someone's submitting a registration based on a temporary address.”

Concerning? Yes.
But that's not the end of the story:

Tiffany ard | made owr way from Albuquerque to Santa Fe and paid a visit to the New
Mexico Secretary of State Mary Herrera, a Democrat, to pose the same question, How can
it be possible for out-of-staters to just cone into New Mexico and cast a vote?

The Secrotary of State had & VERY different response. According to Herrera, voters MUST
intend to make New Mexico their home. Much like Ohio, they can NOT come into the state
for temporary purposes and claim residency in order to cast a ballot,

When we shared what we had uncovered and gave her names of some out-of-state
volunteers we had come across, she seemed very concerned.

New Mexico has already begun opening and counting absentee ballots, If you check out
Adamsk{s Facebook profile picture above, it looks fike his ballot may have already been
filled our and perhaps even counted.

www.palestra.net/blogs/read/18025 1113
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Adarski is not the only out-of-state voter we have encountered. In addition to others fiom
California, we've done some preliminary research that indicates that Texans have been
coming into New Mexico by the bus load... have they been voting here too?

For the latest updates, go here: hitpZ/www.palestra,net/blogs/browse/214

rerd Shelby Holliday's blog | view Shelby Holliday's profile
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A Franidin County judge told three out-of-state campaigners for Barack Obama who voted here llegally that they should have known better.

The three chose Ohio over their home states -- where Obama was fkely to win -~ because they wanted to swing the Electoral Coflege vote toward
their cangidate, Common Pleas Judge Charles A. Schneider said.

rie ordered a year's probation, a $1,000 fine and a 60-day suspended jail sentence for Daniel "Tate" Hausman, 32, and Amy Little, 50, both of New
York, and Yolanda Hippensteeie, 30, of Calfornia.

Al were paid staff members for Vote Today Ohio, an independent get-out-the-vote ion supporting the D -andidat

The three, who all pleadec guity yesterday, said they had good intentions when they registered to vote and cast ballots the same day in early voting
at Veterans Memarial, They pointed to instructions on the voter-registration form and on a county Web site stating a 30-day residency requirement,

"} was paying rent and fvng full time in Ohic,” Hippensteele told !he judge "I didn't attempt to vote in ancther state,
misunderstanding. { have a profound respect for the voting process.”

Tthink it's alt a

However, Frankiin County Prosecutor Ron O'Brien had warned visiting campaigners on Oct. 21 not to vote here if they didn't plan to stay after the
election. The three said they saw the prosecutor's letter around QOct, 28 -- three days past a deadiine to withdraw improper registrations and be
forgiven.

"We felt the pits of our stomachs drop,” Hausman said.

Because the three cast paper ballots, the county Board of Elections was able to find the ballots of the two women, using identifying information on
the envelopes that had nct yet been separated from the baliots, and cance! their vates. But Hausman's could not be located and was counted.

Schneider told the three that “rescinding your request is fike giving back the money once you've been caught.”

“We all know the elections are driven by the Electoral Cellege,” he said, "and casting a vote in an unknown state instead of one where it is all but
certain ... excuse me if | remamn skeptical.”

Even # they didn't know Ohio's residency requirements, he said the organizations they worked for “knew damn well.”

Little 15 a former carapaign manager for a New York congressman, Hausman is an izati and s an
event planner.

Assistant County Prosecutor Brian Simms toid the court that alf three have families or other jobs or own homes in other states.

The charge of improper voting, though 2 h s3id, “As a person who wants to be involved in political
campaigns in the future, § have some fear this wifl lmpact my repu(a(!on

The elections board has sent the prosecutor the names of S5 other votars suspected of fraud in the Noverber 2008 election, A Gahanna woman
pleaded guity in March to voting twice and was fined $1,000 and put on probation.

bearmen@dispateh.com

FRED SQUILLANTE / DISFATCH \ Vote Today Ohio campaigners, from left, Yolanda Hippensteele, 30; Amy Little, 50; and Danie! "Tate” Hausman,
32, voted here instead of thewr home states to help Barack Obama in the fall election. ;Photo

Dacument CLMBO00020030429e54100004

© 2009 Factiva, Inc. Ali rights reserved.
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Figure 1 displays the distribution of responses. Nearly two-
thirds of the respondenes choughe that state
should do more o increase voter participation, while about
200 did not think that the state needed to do more. The
balance of the public pluced chemselves ac the midpoinc on

government

the scale, suggesting ar epinion that existing state efforts are
sufficient.

Fiaure 1 ATTITUDES AsouT Vorer TurNnouT ano Fraun

13 alraady
ensito
vete

et

Farcent

laiiziog Hiviuizing
Tornenr #raud

“the second question asked a more direct question about the
dual aims of increasing rurnout and reducing fraud: “In your
opinion, what is a mose important priority for your state
government in conducting elections, maximizing turnout
even if some voter fraud occurs, or minimizing voter fraud
even if it reduces turnon?” Respondents were again asked to
place themselves on s seven-point scale. The bottom panel
of Figure | presents the responses. A strong majority of the
U.S. public {(60%) indicated that limiting fraud was the
more impartant goal. with 36% of the respondents placing
themselves at the far enid of the scale. Less than 20% indicated
that maximizing murnout was preferable, with another 20%
placing themselves at the midpoinc of de scale.

fn sum. while the U.&. public clearly expresses a desire for
state clection administiators w take actions ro increase voter
turnout, they also want state officials to minimize fraud.
This is a challenging sk, since many election reforms

commonly thought te make voting easier, are also commonly
perceived to increase the possibility of vater fraud. To better
understand how citizens think about this potential tradeoff,
we asked them to consider these issues in the context of four
specific election reforms.  We turn to chese results in the

next section.
Attitudes about State Election Reforms

‘the 2008 CCES asked respondents abour their attitudes
toward four election reforms: EDR, VBM, early voting,
and photo identification. The first three reforms are all
conventionally thought ro facilirate voter turnout by reducing
the inconvenience of voting, while photo identification
requirements are thought to reduce voter fraud by providing
an assurance that voters are who they say they are, With
regard to each reform, respondents were asked to indicate
their level of approval, whether the reform increased turnout,
whether the reform led w0 more fraud, and whether the
reform benefitted one of the major political parties more
than the other.

Election Day Registration

EDR, or same day registration, allows people to register to
vote and cast a regular ballot at the polls on election day.
The publics approval for EDR is split. As presented in
Table 1, about 40% of the respondents expressed approval
for this reform while 44% expressed disapproval; about 16%
were undecided.  The perceived effects displayed a much
greater consensus, with 64% agreeing that it would increase
turnout. Abour 47% also agreed that EDR would increase
fraud, with 21% disagreeing, and 32% neither agreeing nor
disagreeing. The public did not display strong views on the
parrisan effect, with 34% believing it would help Democrars
more than Republicans, 19% believing it would not, and
48% indicating that EDR would not advantage Democratic
candidates more than Republican candidates.

TaBLE 1 Arrrrepes asour ELecTion Day Recistration

Strongly ) _— wagree | STORER
e Agee | Undseuted | prages | SO0
" prove of VDR ) s i e
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FINR grabsbiv K 10 o s [ 1 o e
e
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Vote by Mail

Some states have VBM which permits voters to cast their
ballot through the mail before Election Day. Public approval
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ot VBM is also split relatively evenly among the public (see
Table 2).  Approximatcly 43% of respondents approve,
33% do not, and 23% are undecided. A strong majority of
the public (58%) belicve that such a policy would increase
rrnout, with only 14% disagreeing, and 27% unsure. Slighdy
less than half of the respondents (47%) agreed that it would

increase fraud, while 22% disagreed and 32% neither agreed
nor disagreed. Finally, 35% of responses were undecided as
o whether vote by maii would benefit Democrats, with 18%
agreeing and 27% disagroeing.

TasLE 2 ATTITUBES ABOUCT VOTE BY Mart,

i

photo identification requirements had the highest appraval
rating. As presented in Table 4, 77% of the public expresses
approval with only 9% disapproving. Beliefs regarding the
effects of photo identification requirements off turnout were
evenly distributed across the respondents, with a slight dlt
coward reducing turnout. Respondents felt much more
strongly that it would reduce frand, with 78% agreeing,
only 6% disagrecing, and 16% undecided, but were mostly
undecided on its partisan effects, with 53% neither agreeing
nov disagreeing that a photo identification requirement
would advantage one party over the other.

TABLE 4 ATTITUDES ABOUT PHOTO IDENTIFICATION

Eurly Voting

Many states also have early voting, which allows registered
voters 1o cast 4 regular ballot at a designated polling place ar
anytime during severd days leading up to clection day.  As
shown in Table 3, the respanses o the 2008 CCES indicated
that early voting has more support than either EDR or vote
by mail, with 68% of the public expressing approval of this
reform. Only 17% disapproved of early voting, while the
remaining 15% were undecided.  About three-fourths of
the public agreed that st would increase voter turnout, while
19% were undecided, and only 6% disagreed. Only 20%
believe that carly voting would increase voter fraud, with
38% undecided and 2% disagreeing. A majority of the
public (53%) was unsvre as to its partisan effects, with 19%
agrecing that it wouki +id Democrats and 27% disagrecing.
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Photo Identification

Several states require voters to show a photographic
identification before casting their ballot at the election polls.
Of the four election reforms asked about in the survey,
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Discussion and Cenclusion

As states around the country continue to consider state
election reforms to make voting easier and minimize the
incidence of fraud, it is useful to take stock of public opinion.
The responses to the survey questions reported here indicate
that the public views increasing turnout as 4 laudable goal,
but they do not support efforts to increase voter participation
if they also will increase fraud.

As for specific reforms, the public expresses strong approval
{or early voting and photo identification requirements, and
somewhat weaker support for EDR and VBM. While strong
majorities of the public believe that EDR, VBM, and early
voting will increase fevels of voter participation, there is a
notable difference in perceptions about the implications for
fraud a the reforms. While only about 20% of the U.S.
public believes that early voring probably leads to more fraud,
47% of citizens believe that EDR and VBM will lead to more
fraud. There is also one important commonality in opinion
across the four reforms — z majority of the public does not
believe that any of them advantage one party over the other

in elections. This is a noteworthy finding, given thar debartes
aver state election reforms tend to be particularly politicized.
Analysis at the individual-level is necessary to understand the
dererminants of these attitudes, but at the aggregate level,
it appears that many in the public view these reforms less
politically than some serving in office.
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Mr. LUNGREN. Thank you.

The CHAIRMAN. Mrs. Davis.

Mrs. DAvis of California. Thank you, Mr. Chairman.

And thank you to all of you for being here.

The CHAIRMAN. Excuse me. The reason, we do have a vote com-
ing on, and we would hate to make you come back. So maybe we
could get through and go vote.

Mrs. Davis of California. Okay. I will try and be very quick.

You have all addressed student voting. And I know that student
voters often have difficulty meeting registration deadlines. Arrived
in school, whatever, and they don’t really know the different laws
of all the different States that they are either coming from or that
they are in. And I would like to discuss that for a second in a
minute.

But what do you think we should be doing that we could do, that
schools should be doing, to assist students so that they get the
right information in the schools? Have you seen some good models?
And what is your experience on the radio, as well?

Mr. JOYNER. Well, like I said earlier, one thing that we can do
is get some younger people to—some younger eyes. You know, in-
variably, a lot of the problems that we have on Election Day is,
God bless them, the older citizens that are there to help you get
through the process. And

Mrs. DAvis of California. Uh-huh. I am wondering about reg-
istrati?on, particularly, though, to encourage voter registration.

Yes?

Reverend YEARWOOD. Yes, I mean, obviously, I would think that
right now there is legislation being put forth. There is H.R. 1729,
which is the “Student Voter Act,” which would require all colleges
and universities that receive Federal funds to offer voter registra-
tion to students during the enrollment for a course of study. I think
that would obviously boost during that timeframe.

Mrs. DAvIs of California. Okay.

Ms. WALES. Rock the Vote has been doing it for years. And Rock
the Vote has not only by State on their Web site, but will also help
students with not just on their State, but will help the schools.
They have been doing it for cycles.

Ms. QUINN. Ma’am, I would tell you that I think there is already
a requirement on the schools to provide a voter registration appli-
cation to all students. Because I know there was discussion, even
when I was in Virginia, about providing it by e-mail versus pro-
viding it by paper.

Ms. WALES. It is not currently a school requirement, but most
schools will help. But Rock the Vote works with almost every single
university nationwide.

Mrs. Davis of California. Okay. And, just quickly following up
again, because you have talked a little bit about some standardiza-
tion. And we know that, throughout the country, we have about 26
States that allow people to vote by mail without excuses, and yet
we have other States that require a notary.

And I am just wondering, looking at that issue and perhaps oth-
ers, where do you think there should be some standardization?
Clearly, not to preempt creativity in States, but where should there
be—should people have an equal chance to vote throughout the
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country, when it comes to their ability to access voting, if they are
choosing to do it in, you know, other than just going to the polls?

Ms. WESTFALL. I think that is an excellent question. Certainly,
having a no-excuse absentee, mail-in ballot opportunity is some-
thing that should be provided to all voters.

We also strongly encourage the establishment of early voting. We
are working on that right now in Pennsylvania and Missouri. And,
of course, it has been used so successfully in many other States,
like Florida, Nevada, Colorado, and North Carolina.

Mrs. Davis of California. Okay. Thank you. I appreciate that.

Mr. Davis, go ahead.

The CHAIRMAN. Mr. Davis.

Mr. DAvis of Alabama. Thank you, Mr. Chairman. I will try to
slip in a number of observations in my 5 minutes.

First one, one of the things that is interesting to me is we still
have some forms of disenfranchisement that do go on, and they
ought to be obvious to everyone in the room.

I will give you one example. In one county in Virginia last Sep-
tember, September 2008, the head of the Board of Registrars in
that county sent out a notice to college students that, if they voted
in the State of Virginia, that it could result in their parents losing
the right to claim them as a deduction on their tax returns if they
were from out of State. That is a flatly inaccurate misrepresenta-
tion/lie about the state of the law. And one would think someone
who is running an election board would have known better.

When that kind of thing happens, there is usually a flurry of
news stories about it. It is never prosecuted. It is often never inves-
tigated. And if it goes on in that community, I wonder how many
other communities it goes on in.

And I suspect that that may get at Mrs. Davis’s question. One
of the reasons, I suspect, that voter participation among young peo-
ple stays so low may be because of confusion over where they can
vote and their status.

One thing that jumps out at me, in 2008, 18- to 24-year-olds—
and let’s really narrow in—African American 18- to 24-year-olds
did have a big increase. The biggest age jump in the country, I
think, happened in that cohort. But it still peaked out at 55 per-
cent.

Now, mind you, this is not 18- to 24-year-olds, period; this is 18-
to 24-year-olds who have registered to vote. Okay. Or at least who
were eligible to vote, I should say.

Now, if 18- to 24-year-olds who were eligible to vote, who are Af-
rican American, did not turn out for Barack Obama, then God save
someone running for water commissioner or city council or the
United States Congress.

This seems to be something that we have to get at. How do we
get past this hurdle of African Americans not voting and not par-
ticipating? Even when they had every reason in the world to be en-
ergized, even when they had a massive registration campaign, the
number still peaked out at 55.

Why, Mr. Joyner and Mr. Yearwood, do you think the number
peaked out at 55 given the history at stake in the election?
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Mr. JOYNER. I don’t think there is anything wrong with 55. But,
you know, again, if you want more voter participation, you have to
inform and you have to make the system easier.

Reverend YEARWOOD. I think that your point is correct, we
should be alarmed by that. But I think one of the things there that
we have to make sure that—and this goes to Congresswoman
Davis’s point—that we have to make sure that we have voter reg-
istration, but we must continue the process after Election Day. We
must get back to teaching civic engagement, teaching the process.

A lot of young people who we came across, you are right, when
they were very excited about the President, for instance, they were
in a position where they didn’t know the difference between, some-
times, the city council person and a Member of Congress to the
mayor. They didn’t quite know what they did.

Mr. DAvVIS of Alabama. They just know who they see on TV.

Reverend YEARWOOD. Exactly. So when we began to inform them
of the process, get them more engaged, then they are hanging
around now.

Now, I will say this, though. Since this historic election that we
did have, I now go into barbershops, and I see you on CNN, I see
you on C—SPAN, definitely I see this process being much more—
they now know Mr. Brady from Compton to New York to wherever.
They see this process. They are getting more engaged. We must
catch this moment now. This moment is now; we must use it.

Mr. DAvis of Alabama. Ms. Wales, you were trying to jump in.

Ms. WALES. Thank you.

Barack Obama had more money than any candidate in history.
He was able—the campaign was able to saturate every single
media market more than any campaign in history, be it TV, radio,
]If)lriclilt’ and social media, because of the amount of money that he

ad.

If this generation didn’t know who this candidate was, there will
never be a candidate in history that will know a candidate. If it is
tapped out at 55 percent, then they weren’t behind the issues
enough.

I mean, if you look at things like the Tea Parties, for instance—
and we need to engage around issues more. They need to believe
in an issue more.

Mr. DAviIS of Alabama. Well, let me just end on this observation,
since my time is nearly up.

The CHAIRMAN. Excuse me. If you could sum up, we have 4 min-
utes left on a vote.

And I would ask unanimous consent the record stay open for 5
legislative days to allow further questions.

Mr. DAvVIS of Alabama. Yeah. This is the last observation I would
make, Ms. Wales. Information is also an important part of this
equation. And my only pet peeve with the Tea Parties—I am happy
to see people left or right get energized, but I remember turning
on my television and watching two people at two Tea Parties
around the country on April 15th who were lamenting their taxes
and who were blaming Barack Obama and the Congress for their
taxes.

Maybe I missed something, but I thought the taxes you paid in
April were based on the tax year that ended December 31st. So if
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you didn’t like your taxes, those Tea Parties, to me, should have
happened probably last April 15th, when George Bush was in the
White House.

So there is just one minor little factual point there.

The CHAIRMAN. We all agree with that.

Again, thank you all for coming here. We do appreciate your time
and your effort. And, most importantly, we appreciate your inter-
est. Thank you for being here today.

This hearing is now adjourned.

[Whereupon, at 12:18 p.m., the committee was adjourned.]
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Women’s Voices, Women Vote

Access to Democracy:
Identifying Obstacles Hindering the Right to Vote

April 135, 2009

Numerous advocacy and educational groups have made and continue to make important
contributions in the election reform arena. For instance, the Brennan Center for Justice and the
New America Foundation have provided a comprehensive assessment of universal voter
registration proposals and are advocating for needed reform. Additionally, groups such as the
Pew Center on the States, Common Cause, Demos, Fair Elections Legal Network, Leadership
Conference on Civil Rights, and the League of Women Voters are pushing for various reform
efforts to ensure that more and more Americans have a chance to participate more easily in cur
democracy.

In this report, Women's Voices. Women Vote (“WVWV™) adds its voice to the election
reform movement by creating a repository of research showing the confusing array of state
election laws. This area of the law is rapidly evolving with states passing new laws and
fegislators introducing new bills on an almost daily basis,. WVWV’s report is designed to
illustrate the key issues, rather than provide a compendium of current election laws in all 50
states. While this work draws on the many substantial research efforts that other election reform
groups have undertaken, it is a new look at the problems and shines a new light on the
disproportionate impact that this country’s opaque laws have on many underrepresented groups.
Young voters, African Americans, Latinos, and unmarried women are now the majority of the
population, but they are not yet the majority of the electorate. According to the latest 1.8,
Census Bureay data on the 2008 general election, these groups represented 46.6% of the 2008
electorate.” One of the reasons for this underrepresentation is the way in which this country and
each individual state governs and administers elections.

WVWV has compiled the existing research on a wide range of election reform topics in
one comprehensive report for distribution to election officials throughout the country, as well as

i
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to other groups that may be involved in election reform efforts. In addition, WVWYV is
partnering with similar groups to provide additional “intellectual capital” and, to the extent
permissible, enhance their direct lobbying and reform efforts. It is time for a comprehensive
report on needed election reform measures and WVWYV is committed to focusing on
underrepresented populations who need a voice in this arena.
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INTRODUCTION

Approximately 38 Percent of Eligible Voters Did Not Cast a Ballot in 2008

In the November 2008 election, there were approximatelzy 212 million Americans eligible
to vote, but only 133 million cast ballots in the general election.” Due in part to the “Get Out the
Vote” efforts of groups including WVWYV, this figure represents the largest number of voters to
have ever participated ina U.S. election,” and an increase of 9 million more voters than the 2004
presidential election.” While this result is a great accomplishment, much more work remains to
ensure that the remaining 79 million eligible citizens that did not cast their vote are encouraged
and able to do so in future elections.® Of the 79 million Americans who did not participate in the
2008 election, 44 million were not registered.(’

Astonishingly, in 17 states the Jaercentage of the voting eligible population that voted
actually went down from 2004 levels.” WVWYV believes that one of the main reasons a higher
percentage of Americans are not voting is due to the significant obstacles posed by inconsistent
and unclear state voting laws.® A new study has confirmed that these obstacles were directly
responsible for keeping millions of Americans from casting their ballots in the 2008 presidential
election.’ Four million to five million Americans did not vote in the 2008 presidential election
because of registration problems or a failure to receive requested absentee ballots.'® Moreover,
because of administrative problems such as voter identification requirements, an additional two
million to four million registered voters were “discouraged” from voting.' As aptly stated by
Senator Charles E. Schumer, “[t}his is unacceptable and undemocratic.”"

The barriers erected by states also have a disparate impact on underrepresented voters
such as African Americans, unmarried women, Latinos, and youth voters. For instance, only
60% of African Americans voted in 2004." While unmarried women represented about 25% of
the eligible electorate, data from the U.S. Census Bureau indicates that 20.4 million unmarried
women did not vote in the 2008 election.'* Similarly, 9.8 million Latinos and 21.5 million youth
voters (ages 18-29) did not vote in the 2008 election.”

Voting Obstacles — The Need for Election Reform

In recent testimony before the Senate Rules Committee, Professor Nathaniel Persily of
Columbia Law School summed up the key electoral problem facing this country -- “The United
States continues to make voting more difficult than any other industrialized democracy.”'® Many
states have burdensome and confusing registration requirements, limited options to cast ballots
prior to Election Day, complicated voter ID requirements, inconsistent rules regarding casting
and counting provisional ballots, and varied regulations regarding the maintenance of voter lists.
These obstacles make it extremely difficult for groups that facilitate registration and voting to be’
effective. More importantly, these roadblocks particularly impact underrepresented groups such
as unmarried women and young voters who tend to be more mobile and have less education and
income, hourly workers who cannot afford to take time off work on Election Day, and immigrant
populations that lack common forms of identification.

WVWYV has included in this report its firsthand knowledge of the obstacles posed by
current election laws and the fact that reaching historically underrepresented groups significantly
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increases participation in the electoral process. This report is especially necessary because it
focuses on election reform measures that will impact historically underrepresented groups such
as unmarried women, African Americans, Latinos, and youth voters. The election reform
measures related to voter registration especially impact those groups. Through this report,
WVWYV endeavors to provide an illustrative guide to the key issues facing these groups.
WVWYV notes, however, that the sources used in compiling this report span several years and it
is not intended to be a 50-state survey of all current state laws.

WVWV’s Access to Democracy Report focuses on five key areas where the patchwork
of inconsistent laws pose the most significant obstacles and reform could yield the greatest
positive results: (1) voter registration (same day registration/registration basics); (2) absentee
voting (by mail) and early voting (in person); (3) voter identification requirements for
registration and voting; (4) provisional ballots; and (5) voter lists.

I VOTER REGISTRATION

Controversies surrounding voter registration were one of the biggest problems in the
2008 general election and produced more litigation than any other election issue.”” In 2006,
approximately one-third of Americans in the voting age population were not registered to vote.
Groups that have studied voter participation problems believe the voter registration system is
“antiquated and cumbersome,”"” “wildly outdated and badly in need of modernization,”” and
“broken and in need of reform and repair.”®' To increase voter participation, electoral reform
efforts should push for universal registration and greater consistency with regard to voter
registration standards.

18

The Brennan Center is one of the key groups at the forefront of the movement toward
universal registration with its recent publication advocating for universal registration, providing
models for reform, and supporting a Federal Universal Voter Registration Act.” Specificaily,
the Brennan Center proposes establishing a national mandate for universal voter registration
within each state, providing federal funds for states to implement universal voter registration,
and mandating permanent voter registration systems that will allow voters to stay on the rolls
when they move.”> WVWV views universal registration as a critical piece of election reform to
increase voter participation. Absent universal registration, reforms will be essential in several
key areas related to registration: (1) same day registration; (2) voter qualifications; (3)
registration forms and online registration; (4) registration deadlines.

A. Same Day Registration

One area in which reform could have the greatest positive impact on underrepresented
populations is same day registration (“SDR,” also known as Election Day registration or
“EDR™). In the 2008 presidential election, voter participation numbers were highest in the states
that allowed SDR - 69 percent compared to 62 percent.”* As noted on the Demos map below, as
of early 2009, only eight states had a form of SDR that allows voters to register and vote on
Election Day: ldaho, lowa, Maine, Minnesota, Montana, New Hampshire, Wisconsin, and
Wyoming.” North Carolina also allows SDR during the state’s liberal early voting period
ending just prior to Election Day.?
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**Source: Demos Policy Brief, Foters Win with Flection Day Regisiration, Winter 2000,
inttp/fwww . demos.org/pubs/ VolersWinWHhEDR pdf. “EDR Activity” refers to legislative initiatives to enact a
form of SDR/EDR; however, the noted states have yet to pass such legislation.

In most SDR states, a qualified voter may register on Election Day by (1) appearing in
person at the appropriate pelling place for his/her residence, (2) completing the state’s
registration materials, and (3) presenting proper proof of identification and/or residence. The
identification requirements vary by state and some states also require an oath or affirmation
confirming the voter’s registration information. In New Hampshire, for instance, qualified
individuals may register to vote at the polling place on Election Day, but will be asked to show
proof of age, citizenship, and domicile.”’

All SDR states provide, however, the same basic service to their citizens ~ allowing them
1o register and vote on Election Day in one easy step. It simplifies the process for voters,
provides “one stop shopping” for registration and voting, reduces problems at polling places, and
thereby encourages greater voter turnout and participation. In fact, in SDR states:

* Participation among the voting age p()yu}ation has
increased 10 to 12 percentage points.® (In 2004, eligible
voter turnout was 13.6% higher in states that had SDR
versus those that did not!y:*

@ Voting among young people and movers is nearly 13
percentage points higher than in non-SDR states;™

@ Approximately 90% of the electorate in SDR states
registers to vote,” (In North Carolina’s first year allowing
SPR, it saw the greatest gains in voter turnout in the entire
country!);

$ Most voters prefer to and do register to vote at the polls and
election officials enjoy increased oversight of the
registration process;33
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* Election administration costs are the same or less than non-
SDR states;* and
L Voter fraud has not increased. In fact, U.S. Representative

Keith Ellison of Minnesota stated that since the state
implemented Election Day regtstratnon he has not heard of
a single proven case of voter fraud.*

Same day registration has proven to dramatically increase voter participation. For
example, in Minnesota, where SDR was enacted in 1976, average voter turnout has been more
than 70%.% Moreover, research has found that Minnesota voters who registered at the polls
accounted for 15% to 21% of Minnesota voters in federal elections — about the same margin by
which Minnesota leads the nation in voter turnout.’’ In the 2008 presidential election, SDR
ballots accounted for more than 18 percent of the votes cast.*®

In addition, SDR particularly assists young voters and lower income citizens who often
move more frequently, and counters reduced registration rates caused by their mobility.”® Young
people move regularly for school, work, and family reasons, which makes it difficult for them to
stay registered under existing laws and results in lower registration rates than those in the general
population.” SDR would allow this highly transitory population to register at the last minute
and vote in elections. In fact, Demos has estimated that SDR could increase youth turnout by
14% points for presidential elections in this country.”!

SDR would also significantly impact other movers. With 90 million eligible voters (45%
of the population!) moving every fi ve years *2 and at least one in six Americans moving every
year (mostly within his or her state),® reform affecting these voters is imperative. One of the
most common problems reported to voter protection hotlines is voters not knowing that they
must re-register after moving, even if it is within the same city, or even a few doors down.*
Census data has demonstrated that millions of Americans move each year * For instance, 40.1
million people moved in this country between 2002 and 2003 and almost 40 million Americans
moved between 2004 and 2005, as well as 2005 and 2006.% The same data shows that Latinos
had the highest moving rate (18%), followed by African Americans (17%), Asians (14%), and
then Caucasians (12%).*" In addition, durmg the 2004-20035 period, over one-third of those
movers had incomes less than $25,000.”® SDR would allow these voters to re-register on
Election Day and cast their ballots rather than deny them their right to vote simply because they
miss the registration deadline in their new location.*

More generally, SDR counteracts arbitrary voter registration deadlmes (i.e., more than
half the states cut off voter registration 25 or more days before the electron) And even with
the most comprehensive voter lists administered with the best intentions, some voters continue to
fall through the cracks due to state or individual registration errors. To ensure that eligible voters
are not deprived of their right to vote simply because they do not appear on registration lists,
SDR must be part of any meaningful electoral reform.”* On top of all the other compelling
reasons to advocate for SDR, voters want it! According to a May 2001 poll nearly 2/3 of all
non-voters said that allowing SDR would make them more likely to vote.”® And preliminary
ﬁgures demonstrate the populanty of SDR — over I million Americans used SDR to vote on or
prior to election day in 2008.%
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B. Voter Registration Basics

Typically, the largest cause of unnecessary voter disenfranchisement in the United States
involves problems with voter registration.*® Voter registration requirements vary significantly by
state with regard to registration qualifications, forms, and deadlines/methods of delivery.
Requirements are even more divergent with regard to movers (within a state and across state
lines) and first time voters. Hotlines, Twitter reports, and websites that track voter complaints
found that registration issues were the most prevalent problem on the 2008 Election Day. For
instance, the election protection hotline set up by the National Campaign for Fair Elections
received more than 240,000 calls from voters, and more than one-third of the calls were related
to voter registration problems.”® Additionally, the Election Protection Coalition operated a toll-
free line and website tracking election problems on and before the 2008 general election and
received the greatest number of online hits (7,421) and calls (28,853) about voter registration
problems.”” The Coalition observed that “[t}he most prevalent and alarming challenge to our
electoral process today came in the form of voter registration problems. . . . Our first priority for
improving this flawed system should be to make the registration process fair, accurate, and
efficient.”™® The following subsections discuss registration issues, including the varied state
qualification requirements, registration forms, and delivery deadlines.

1. Voter Qualifications

A potential voter must be a U.S. citizen to register to vote, but other qualifications such
as residency, age, criminal status, mental capacity, and other state-specific restrictions vary by
state as detailed in Appendix A.*> For example, some states never permit convicted felons to
vote after their conviction; other states automatically reinstate the right to vote upon the end of
the individual’s sentence; and in still other states, an individual must apply for reinstatement
after the end of his/her sentence or at a state-specified time afterward. WVWYV has received
numerous questions on this issue, such as:

* 3.12.08 — Good morning, I wanted to know if my civil
rights have been restored and that's why I have started
receiving the registration application since I had applied to
have them restored. I have not received any thing from the
State of Florida to indicate that they have been restored. Is
there any way you could find out and advise me. 1 would
then be most happy to register to vote again. This was 10
years ago with my felony and have not seen any trouble
prior to or since. Please let me know one way or the other
if I am not to sen[d] this completed application back. I do
not want to be doing something wrong by completing this
application and sending it back to you. . .. Please Advise.
Thank you.

¢ 8.15.08 — I lost my right to vote in 1999 due to a felony
charge. I would like to know how I can have my rights
reinstated.
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* 10.6.08 — My story is this: 1 am an ex-felon who has been
irying to restore my civil rights for voting for the last 20+
vears. | was in [inJcarcerated, served my term, released and
have been participating as a normal honest citizen. |
wanted to vote and informed that I could not due to lack of
civil rights, which unbeknown to me were restored upon
my completion of my parole. That was over 26 years ago.
I tried to locate someone who could aide me in the process
and could find no one. I now live in a different state and
still could not vote. [ have been restricted from this right
due to lack of information. This election sparked my desire
to vote and I found out that the state restores your civil
rights once you have completed your sentence and parole.
Well needless to say 1 have contacted the Federal Election
Commission in Washington DC, to confirm this and now 1
have the ability to vote. My point is don't just accept what
people say, keep trying and you might be [surprised} . . . |
can now YVOTEN!

The following map published by the Brennan Center illustrates criminal
disenfranchisement laws throughout this country:

L

@
L
-
Permanent disendranchisement for all people with felony couvictions, unless

government approves individual rights restoration
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. Permanent disenfranchisement for at least some people with criminal
convictions, unless government approves individual rights restoration
AL AZ DE FL,MS NV, TN, WY

. Voting rights restored upen completion of sentence, including prison, parole,
and probation
AK AR, GA, ID, 1A KS, LA, MD, MN, MO, NE.* NJ, NM, NC, OK, SC, TX,
WA, WV, W1

[l  Voting rights restored automatically after release from prison and discharge
from parole (probationers may vote)
CA, CO, CT,NY,* 5D

Voting rights restored automatically after release from prison
DC, HI I, IN, MA, ML, MT, NH, ND, OH, OR, PA, RL, UT

D No disenfranchisement for people with criminal convictions
ME, VT

* Nebraska mposes a two-year waiting period after conspletion of sentence.

**Source: Brennan Center for Justice, Criminal Disenfranchisement Laws Across the United States,
http://www brennancenter.org/page/-/d/download_file_48642.pdf (last visited Mar. 16, 2009).

Voting rights and civil rights advocates have advanced for many years the position that
voting laws and restrictions applicable to felons who have served their time are purposefully
used to disenfranchise minorities.** In 2007, the Sentencing Project found that 5.3 million
Americans with a felony conviction have lost their right to vote permanently, which
disproportionately impacts African American men, 1.4 million of whom have lost their right to
vote under these restrictive laws.®' In fact, the 13% disenfranchisement rate for African
American males is seven times the national e\\ierage,62 and in six states, more than one in four
African American men are disenfranchised permanently.®®

In addition, people who move or change their name are often unclear about whether they
need to re-register to vote and where they are supposed to register or vote since these
requirements vary from state to state and sometimes, county to county. For instance, these two
emails to WVWYV illustrate common questions among potential voters:

* 5.1.08 — I recently got married and I need to know how [
can get my name changed with the registry. Any help with
this issue would be of great help . . . Once again thanks for
any help you can give me. Thanks.

* 9.2.08 — I have moved since the last presidential election
from Union [Clity in NJ to Nutley NJ. How can I [find
out] where I vote in Nov. Thanks.
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Moreover, some states require individuals to list their permanent address on their voter
registration form. These laws primarily impact homeless individuals who are unable to satisfy
that requirement -- only one-third of the more than 744,000 homeless individuals in the United
States are registered to vote.*

WVWV supports reforms to encourage greater clarity with regard to all voter
qualification requirements, including those specifically applicable to ex-felons and movers. We
critically need reform to raise awareness, understanding, and participation among eligible voters.

2. Registration Forms and Online Registration

Subject to very limited exceptions, all states accept the federal voter registration form;
however, almost all states also have a state-specific form that differs from not only the federal
form, but also from other state forms.® This variation can confuse voters and make it extremely
difficult for “Get Out the Vote™ groups to provide comprehensive information on all acceptable
forms and instructions for completing such forms. Many people throughout the country have
contacted WVWYV with questions and concerns about registration forms as illustrated in this
email:

* 3.6.08 - I have already filled out a voter registration
application and mailed it in over a month ago. I have not
received my voters card yet and today I received a second
notice application via mail. Is the[re] a long wait to receive
your card and should [1] ignore this second request or
should I reapply? I want to vote and need a card to do so.
Thank you very much.

Some states also object to registration groups widely distributing the federal form within
their state because they prefer to process their own state forms. This issue erects another barrier
for registration groups who seek to assist voters in completing and submitting their voter
registration forms. WVWYV supports reform efforts to require that state officials accept the
federal form and adequately fund the registration process, even when it requires sending the
applications to county registrars. Use and acceptance of the federal form provides simplicity for
voters, increases voter participation, and assists registration groups that seek to enfranchise
voters by providing a standard form accepted across the country.

In addition to standard acceptance of the federal form, election reform efforts should
include a push to mandate the option of online registration in all states. As of October 2008,
Arizona and Washington were the only two states to allow voters to register via the Internet, and
they have seen very successful results.®® For instance, Arizona began allowing online
registration in 2003, and in that first year 25% of voter registration occurred online.” By 2007,
the figure climbed to 72%.°% In Washington, over 6,500 citizens registered online in the two
weeks after the system’s launch in early January.” Washington Secretary of State Sam Reed
believes the online option significantly increased voter registration, particularly among youth
voters who generally tend to change addresses more frequently than other age groups.”
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3. Registration Deadlines

Registration deadlines also vary widely by state and by method of delivery (i.c., by mail,
fax, or personal delivery), whereas one standard registration date throughout the country would
provide consistency and clarity for voters (particularly, movers). The following chart published
by the Pew Center in October 2008 details the registration deadlines for the November 4, 2008,
general election and highlights the lack of uniformity across the United States:

MONTANA Tate and election day regetration;
Voter Registration Deadlines Oct  lmt doy toragistae by mal_____
NEBRASKA Oct 17 by suik Oct. 24 in person
ALABAMA Qct. 24 NEVADA Oct. 4 by mak; Oct. 14 in person
ALASKA, G s NEW HAMPSHIRE Election day registration, Oct. 25 to
ARZONA Ot & pro-register.
ARKANSAS Oct. & NEW JERSEY Oct 14
CALIFORNIA Oct. 20 NEW MEXICO O 7
COLORADO St é NEW YORK, Ot 10
CONNECTICUT Oct. 21 by mail; Oct. 28 in parson; NORTH CAROLINA Oct. 10 or one stop registration and
Presicdential baliots available far sbsantes voting from Oct. 16 ~Mow 1
unmgistered on Election Day NORTH DAKOTA No vatar registration
DELAWNARE Oct 1 QHIO Oct & ona-stop registration
DISTRICT OF COLUMBIA  Oct & and voting period
FLORIDA Oct. 6 OKLAHOMA Qct 10
GECRGIA Oct & OREGON Oct. 14
HAWA Oct 6 PENNSYDANIA Oct &
DAHO Election day registration, RHODE ISLAND Oct. 4. Presklential baliots avadable to
Oct. 10 last day to pre-register. 1 i voters on Elaction Day
LUNOIS Qa7 SOUTH CAROLINA Oct 4
INDIANA Ot & SOUTH DAKOTA Oct 20
1OWA Elaction day registration. TENNESSEE Oct. &
Oct. 25 last day to pre-register. TEXAS Oct 6
KANSAS Oct X UTAH Oct. 6 by mail; Oct. 20 in pemson
KENTUCXY Ot é VERMONT o ¥
LOUISIANA ot 6 VIRGINIA Qct. &
MAINE Election day registration WASHINGTON Oct. 4 by mail and online voter registration;
MARYLAND Oct. 14 Cct. 0ot in person
MASSACHUSETTS Oct. 15 WEST VIRGINIA Oct 14
MICHIGAN Q. & WISCONSIN Election day registration.
MINNESDTA Election day registration. Oct 15 last day to pre-register.
Oct. 14 last day o pre-register. WYOMING Election day registration.
MISSISSIPPY Oct 4 Oct & last day to pre-register.

MISSGURI Ot 8

**Source: The Pew Center on the States, Election Preview 2008: What if We Had an Election and Everyone
Came?, October 2008, hitp://www.pewcenteronthestates.org/uploadedFiles/Election%20Preview%20FINAL.pdf.

In addition to the varying deadlines, some states mandate that mail-in registration be
postmarked by the deadline, whereas other states require that election officials receive the form
by the deadline. Requiring receipt by the deadline is in direct violation of the National Voter
Registration Act (NVRA) of 1993.7' Another confusing inconsistency (particularly for people
who move to a new state) is that some states set a particular delivery time, whereas others simply
set a date. Moreover, there is no federal deadline for states to notify voters of their disposition.
The following sampling of states illustrates these issues:
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Mail-In Registration Deadlines

3 Colorado: Postmarked 29 days before the election
. Michigan: Received 30 days before the election
L Minnesota: Received by 5:00 p.m. 21 days before the election

. Nevada: Received by 8 p.m. on the fifth Saturday before the
election and postmarked within 3 days of signing the form

WVWY has received countless questions regarding registration deadlines, The following
emails illustrate a handful of common concerns:

. 10.2.08 — I filled out the reg form and it is required in my
state that I be registered 30 days prior to the election. If my
form is postmarked by today 10/3 will that qualify me or do
I have to go in person to register now???

¢ 9.23.08 — I need to know how to [register] to vote for mail
in application. How do I get this application before the Oct
6th due date? I am already registered to vote in Colorado.

* 10.15.08 — Did not know [the] deadline for change of
address was yesterday. Can [ still put {it] in {the] mail or
fax to someone?

C. Ensuring State Compliance with the National Voter Registration Act

Recognizing how voter registration laws throughout the country have disproportionately
impacted participation in the democratic process by low-income citizens, Congress passed
Section 7 of the NVRA requiring states to offer voter registration opportunities to those utilizing
or applying for public assistance programs such as Food Stamps, Temporary Assistance for
Needy Families (TANF), Medicaid, and the Special Supplemental Nutrition Program for
Women, Infants and Children (WIC). Section 7 requires public assistance agencies to not only
provide a voter registration application, but also help with the completion of the application and
transmission of the form to the appropriate election official.

Unfortunately, many states are falling far short of Congress’s mandate and inconsistently
complying with the requirement that they offer voter registration services to those utilizing
public assistance programs.” Recent surveys have found numerous instances where public
assistance organizations did not offer voter registration, including sites where voter registration
applications were completely absent.”® The NAACP Legal Defense Fund “uncovered significant
evidence of widespread non-compliance among several states, including Louisiana and
Mississippi” where agency personnel were “simply unfamiliar with the law and the obligation to
make voter registration forms available....”’* When comparing 2003-2004 with 1995-1996,
voter registration applications from public assistance agencies fell 59.64% while applications
from other sources actually increased by 22.43%.” Moreover, although 13 million (40 percent!)
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of the voting age population from households earning under $25,000 were unregistered in 2006,
the number of voter registration applications from public assistance agencies is a small fraction
of what it was when the NVRA was first instituted.”

Although there has been strong evidence of noncompliance by states, the Department of
Justice (DOJ) has fallen short of its duty to enforce the public assistance program requirements
of the NVRA.” WVWV believes it is essential that DOJ enforce state compliance with NVRA's
public assistance program provisions, WVWYV aims to assist in this effort by researching
whether states are in compliance with the public assistance program provisions and alerting DOJ
where states are falling short of their obligation. WVWYV will provide this research to assist
other election reform groups in pushing the DOJ to better enforce compliance.

1L ABSENTEE AND EARLY VOTING

In this report, the term “absentee voting™ is used to signify voting by a mail-in paper
ballot, whereas the term “early voting” is utilized in reference to voting in person at an election
official’s office or other voting location prior to Election Day. Rates of both absentee and early
voting are on the rise. In the 2008 elections, approximately 38 million Americans voted prior to
Election Day — constituting nearly 30% of the ballots cast.”® This figure represents a substantial
increase from prior years. In 2004, 20% of ballots were cast by absentee or early voters, 15% in
2000, and 7% in 1992.° States such as Florida and Texas saw especially large numbers of
ballots cast before Election Day. Four million people voted early in Florida’s 2008 general
election; and Texas had more people voting before Election Day in 2008 than voted on Election
Day in 2007t%

Although every state allows some voters to cast absentee ballots prior to Election Day,
states vary on whether they allow early voting in addition to absentee voting.*! Moreover, states’
regulations regarding who can vote absentee or early differ widely. For example, some states
allow “no excuse” absentee and early voting where any registered voter can vote prior to
Election Day; whereas other states require an excuse such as absence from the state on Election
Day, military duties, or health problems. Additionally, some states have hurdles for those voting
by mail such as restrictions for first time voters and requirements for signatures by witnesses or
notaries.
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See the following Pew Center map published in October 2008, which summarizes
absentee and early voting state laws:

® 33 states slow nosexcuse absentes voting by mall snd/or no excuse insparson early voting.

@ 16 states andd the Disteict of © fa reguire an for

1 state is all votedypmail

**Source; The Pew Center on the States, Election Preview 2008; What if We Had an Election and Everyone
Came?, October 2008, httpi//www pewcenteronthestates.org/uploadedFiles/Election%20Previewts20FINAL pdf.

A, No Excuse Absentee ‘Votinggz

All states allow some voters to cast ballots by mail, but significant variations between
states remain, which causes confusion among voters.” The following questions posed by
potential voters to WVWYV provide examples of this confusion:

& 3.11.08 — My mother has moved here from Florida. She is
living in an Assisted Living facility in Rock Hill, 8C - all
of her mail is sent to my address which is where you sent
the registration form. My question - how can | get her
registered to vote and also she would have to vote with an
absentee ballot as she is unable to drive or walk ... Can
vou help me with this?

¢ 4.10.08 — How do 1 sign up for absent[ee] [ballot], please
let me know. I [alm 74 years old.
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. 7.27.08 — My daughter turned 18 this past May and is a
student in Germany for the next year. I've emailed her the
link to your site, but still need to do something about an
absentee ballot, Can you help? Thank you.

. 8.15.08 — To Whom It May Concern, Can | be sent an
Absentee Voter Application in the mail or do I have to visit
my local town hall. Thank you.

Some states require an excuse to request an absentee ballot such as health reasons or
absence from the state on Election Day. In contrast, 28 states allow no excuse absentee voting.**
Five states — California, Colorado, Hawaii, Montana and Washington — allow permanent no
excuse absentee voting. Upon request, voters automatically receive absentee ballots in all future
elections.® In 1998 Oregon voters overwhelmingly voted to adopt an exclusive vote by mail
system, and since 2000, Oregon has conducted all elections solely by mail ballot.® In 2006, 33
of 3%7Washington counties conducted their elections entirely by mail, as allowed under state
law.

Many states also erect hurdles to those voting by absentee ballot. For example, some
states require a witness or notary public to sign absentee ballots.*® And in most states, voters
must pay for the postage on the return envelope of their absentee ballot. At least four states pay
the return postage — Hawaii, Minnesota, Nevada, and West Virginia,¥

The following October 2008 chart from the National Conference of State Legislatures
illustrates the states that allow any registered voter to vote by absentee ballot (i.e., no excuse
absentee voting).

No Excuse Absentee Voting
IAlaska INevada
|Arizona [New Jersey
iArkansas INew Mexico
California North Carolina
Colorado North Dakota
Florida Ohio
Georgia IOklahoma
Hawaii Oregon™
Idaho South Dakota
Towa iUtah
Kansas [Vermont
Maine 'Washington
Montana Wisconsin
Nebraska 'Wyoming

**Source: National Confe e of State Legislatures, Absentee and Early Voting, available at
http://www.ncsl.org/programs/legismgt/elect/absentearly.htm. Updated in part on October 9, 2008.
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As illustrated in the following chart, as of October 2008, approximately half of all states
require the signatures of either a witness or notary public on an absentee ballot.

Witness/Notary Signature
IRequired Not Required
|Alabama Arizona
Alaska Arkansas
Delaware California
Florida Colorado
Georgia* Connecticut
Hawaii* District of Columbia
Louisiana idaho
Maine IHlinois
Michigan* Indiana
Minnesota Jlowa
Mississippi Kansas
Missouri K entucky
Nebraska Maryland
New Jersey Massachusetts
New York* Montana
INorth Carolina Nevada
North Dakota New Hampshire
(Oklahoma INew Mexico
Pennsylvania* Ohio
Rhode Island Oregon
South Carolina South Dakota
Tennessee* Vermont
Texas Washington
Utah* West Virginia
Virginia . Wyoming
Wisconsin

**Source: National Conf ¢ of State Legislatures, Absentee and Early Voting, available at

http://www.ncsl.org/programs/legismgt/elect/absentearly.htm. Updated October 9, 2008.

The Common Cause Education Fund has studied the effects of a Vote By Mail (“VBM”)
election, where every registered voter is sent a ballot so that they have the option of voting by
mail. According to their January 2008 study, VBM elections can increase turnout by four to five
percentage points in general elections and significantly more in local or off-year elections.”
Many other benefits to absentee voting have been touted, including:

. Significant reductions in Election Day logistical problems such as equipment
failures, equipment shortages, poll worker shortages, and bad weather;
Additional opportunities for voter mobilization;

Reductions in last minute negative campaigning;

Greater time to deliberate about choices;

Money and time savings; and
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. More efficient deterrence of fraud when, rather than imposing photo-ID
requirements, signatures on ballot envelopes are compared to signatures on voter
registration files.”

A VBM system, in addition to no excuse absentee voting, would be the best way to
ensure that underrepresented groups are able to cast a ballot once they are successfully
registered.

B. No Excuse Early Voting

Early voting takes place in person before Election Day — voters cast their ballots at a
county clerk’s office or another satellite voting location such as a grocery store, school, or
library.” The time period for early voting varies by state but typically takes place during the 10
to 14 day window before the election and ends on the Friday or Saturday proceeding Election
Day.”® As of January 2009, fifteen states require voters to have a statutorily-delineated excuse to
vote early, 32 states allow no excuse early voting, and four states do not allow early voting.**

Early Voting Summary
State No excuse Excuse required | Not Permitted
Alabama X
Alaska
Arizona
Arkansas
California
Colorado
Connecticut X
Delaware
District of Columbia X
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky X
Louisiana
Maine X
Maryland X
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana X
Nebraska X

LA LR L]
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Early Voting Summary
State No excuse Excuse required | Not Permitted
Nevada X
New Hampshire X
New Jersey X
New Mexico ]
New York X
North Carolina
North Dakota
Ohio
Oklahoma
Oregon X
Pennsylvania X
Rhode Island X
South Carolina X
South Dakota
Tennessee
Texas
Utah
Vermont
Virginia X
Washington X
West Virginia X
Wisconsin X
Wyoming x

El

LR LR AL

R RN R

**Source: LongDistanceVoter.Org, Early Voting Rules, available at hitp://www longdistancevoter.org/early
voting_rules (Jast visited Jan. 29, 2009).

C. Reform Efforts

Advocating for relaxed requirements for absentee and early voting should be a priority in
election reform because these voting methods give voters more flexibility in casting their ballots
and thereby encourage voter participation, particularly among historically underrepresented
groups. The best case scenario would be expanding no excuse early and absentee voting to make
it a standard practice throughout the country. As of October 2008, thirty-four states already
allow either no excuse early voting or no excuse absentee voting.95 Expanding the number of no
excuse states will increase voter turnout of underrepresented populations such as college students
and low-wage workers who cannot afford to take time off of work to vote. Other benefits
include reducing Election Day logistical problems such as bad weather and poll worker
shortages. Increased early and absentee voting has been credited with the smoother November
2008 Election Day in Ohio and Florida.”®
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1. VOTERIDENTIFICATION REQUIREMENTS

States are increasingly implementing restrictive laws requiring various forms of
identification, and in some cases proof of citizenship, before voters can register to vote or cast
their ballot. These strict requirements adversely impact populations such as women, African
Americans, Latinos, low income citizens, and youths who often lack current or acceptable forms
of identification.”” For example, a 2007 Brennan Center study found that over half of voting-
eligible women do not have proof of citizenship with their current names.”® A recent study in the
Election Law Journal also found that one in ten Caucasian voters lack necessary identification,
whereas the figure for African Americans is twice as high.” In Wisconsin, for example, 2 2005
study found that 78% of African American men between 18 and 24 years of age lack a driver’s
license.'® “[D]ue to varying levels of political resources (time, money, political sophistication,
etc.) the impact of additional hurdles, like voter-ID laws, is most pronounced on specific
segments of the electorate, including the elderly, racial and ethnic minorities, immigrants, and
those with less educational attainment and lower incomes.”!®'

Moreover, required forms of identification are different in every state, prompting
questions from potential voters such as:

. 5.2.08 — I live in NC, but I have a TN driver's license.
[Hlow do I register to vote without a NC license, am a
military dependent?

. 8.12.08 — I am registerfed] to vote in KY. [ got married
two weeks ago. [W]ill I need to do something {different]
because my last name change[d]?

* 9.22.08 ~ My daughter is turning 18 on October 11. She
wants to register but she does niot have a paycheck or bank
account and she lives at home. So what does she do?

See Appendix B for state-by-state information compiled by the League of Women Voters
in 2008 regarding the patchwork of identification laws governing voter registration.'” In
addition, see Appendix C for the Lca%ue’s detailed account of each state’s identification
requirements for casting one’s vote. '’
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This 2008 Brennan Center map below also illustrates the state variations related to
identification needed to vote:

o Vote Withowt Photo i
Yoters without photo 1D receive .
prowisionat or challenged ballot, must show 7
photo 0 to have ballot counted

Hio Vote Without Non-Photo 1D: Volers without . » " )
phato or non-piwts 10 recelve provisional or challenged [[T7] 1D Requested, Not Required: Photo 1D
baliot, must show photo o non-photo 1D 1o have ballot counted may be requested butis not required to

R yole @ reguiar ballod, either non-pholo
Ho Reguler Baliot Withewt Phots 10y Volers without phate 1D 1D or affidanit accapted, depending on
recehe provisional or challenged ballot, ballo! counted i volar is -

lurisdicion
eligibie
Ho Reguler Bailot Without Non-Photo 1) Volers without HAVA requirements @Wi HAVA retuires
photo or non-phato 1D raceive provisional or chaliengsd photo o non-photo 10 8t the polls for ' st
atiof, ballet counted if voter is slighte s volars whe did nol provide verfication

by mai registration

**Source: Brennan Center for Justice, 1D Requirements Discourage Voters, httpy//www.brennancenter.org/page/~
Democracy/2%20curremt®%20ID%20provisions.pdf {last visited Mar. 16, 2009},

WVWYV encountered this issue when it sought to mail information summarizing
identification requirements to unmarried women residing in selected states. The state laws were
detailed, complicated, and inconsistent, which made them extremely difficult to summarize
accurately on a mailer.
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For instance, see the following comparison of Indiana and New Jersey.'™

Indiana

New Jersey

Indiana uses HAVA as a minimum for first
time voters and has expanded state
requirements for all voters.

(1) Every voter must present ID issued by the
federal government or state of Indiana before
signing in at the polling place. The ID must
contain:

- the voter’s name (which must conform to
his/her voter registration record);

- the voter’s photo; and

- the expiration date (the ID must be current or
have expired after the date of the last general
election, including military IDs with the
INDEF expiration date).

Acceptable forms of ID include an IN driver’s
license or photo ID card, military ID, and U.S.
passport.

(2) In addition to the noted photo ID, a first
time voter who registers by mail and does not
include a copy of his/her 1D with the
registration materials must present ID at the
polling piace that includes his/her name and
address (if not printed on the photo ID) in
accordance with HAVA. Acceptable ID
includes a current and valid driver’s license,
other photo ID, or current utility bill, bank
statement, paycheck, government check or
other government document showing the
voter’s name and address.

Pre-HAVA, New Jersey did not require ID
from any voters and post-HAVA has adopted
only HAVA’s minimum requirements.

(1) Only a first time voter who registers by
mail and does not include a verifiable driver’s
license number or last 4 digits of his/her social
security number with the registration form
must present 1D at the polling place in
accordance with HAVA. Acceptable forms of
ID includes a current and valid driver’s license,
other photo ID (student or job ID, military or
government 1D, store membership ID, U.S.
passport) or current utility bill, bank statement,
paycheck, government check or other
government document, non-photo driver’s
license, rent receipt, sample ballot, or any other
official document showing the voter’s name
and address.

WVWYV instead provided internet links to
lacking internet access could not benefit from the

the applicable state websites; however, voters
information. With roughly half the states

requiring voters to show some form of ID, the burdensome 1D requirements and the lack of
consistent and clear voter ID laws will continue to impact voter participation and election results.

IV.  PROVISIONAL BALLOTS

The Help America Vote Act of 2002 (HAVA) requires states to provide provisional
ballots to voters who are not on the registration list or lack proper 1D (among other reasons).
State regulations vary widely, however, in terms of when a voter may submit a provisional ballot

and how and when a state counts such votes. For

instance, although HAVA requires provisional

ballots, many states refuse to count provisional ballots unless they are cast in what the state
considers the correct precinct.'® In addition, some states even differ by county on processing
provisional ballots.'® Moreover, some of the disparities stem from informal administrative
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practices, where custom and discretion are the cause of differences, rather than statutes or
ordinances. HAVA simply has not led to uniformity among the states {or even counties within
some states). See the patchwork of state laws governing provisional ballots on the Pew Center’s
October 2008 map below:

& 31 siates and the Distrig of kad i tulenad ballots to be vast in the

correct precingt 1o he eligible for counting.

€ 14 states count provisiona! ballots cast in the correct jurisdiction « La. municipality,
county, stete.

& 3 states are sxempt Trooy HAVASs provis baliot i they
allow Election Day Registration,

1 state is exempt from HAVA'S g ballot revpd bacause it does not
e voter reglstration

& 1 ntate with torm-clay registrat Tows woters to cast challonge ballods.

**Source: The Pew Center on the States, Election Preview 2008, What if We Had an Election and Evervone
Came?, Oct. 2008, http://www. pewcenteronthestates org/uploadedFiles/Election%20Preview% 20FINAL . pdf.

Moreover, because of unclear and complicated rules in states and counties regarding who
receives a provisional ballot, some voters who should get provisional ballots are turned away
from the polls and others who qualify for a regular ballot are given provisional ballots.'”
Additionally, in some states certain administrative procedures governing provisional ballots are
left to the discretion of local election officials. In 2004, provisicnal baltot problems were
among the top five complaints received by the Election Protection Coalition’s hotline.'”
Reported problems included poll workers confused about provisional ballot rules and procedures,
a lack of provisional ballots at the voting site, and poll workers refusing to allow voters to cast



185

provisional ballots or not offering it as an option.'® The confusion in administering provisional
ballots was apparent once again in 2008. For example, at a precinct in Georgia, voters who did
not have a government ID were not given provisional ballots.""! In Franklin County, Ohio, if a
voter had an old address on their valid driver’s license they were mistakenly forced to casta
provisional ballot."'? Additionally, even though provisional ballots cast in the wrong precinct are
not counted in Ohio, poll workers were giving provisional ballots to those in the wrong precinct
rather than directing them to their correct precinct.'> With 800,000 provisional ballots cast in
just 14 states alone in the 2008 general election, reform in this area would have a significant
impact in future elections.'™

WVWYV suggests that all states allow voters to cast a provisional ballot at any precinct
within a county or municipality and then count all properly cast ballots throughout the state.
Such a reform would encourage voter participation and provide a true and accurate voting record
for each county and state. Election reform efforts should also push for a uniform standard
governing which provisional ballots are counted. In 2004 for instance, one third of all
provisional ballots (as many as one million votes!) were discarded at the discretion of state and
local election officials.'’* In addition, clear and consistent rules should govern the
administration of provisional ballots so local and county poll workers are able to correctly
implement the proper procedures. If states provided SDR and improved the maintenance and
accuracy of voter lists, many issues related to provisional ballots will become moot; however,
until that time, election reform efforts must address issues surrounding provisional ballots.

V. VOTER LISTS

State regulations significantly differ in terms of who updates voter lists, how the state
maintains its lists, how expansively or narrowly state or local election officials read the laws and
allow for name variations, and how and when officials purge voter lists. Additionally, many
states do not implement NVRA’s rules that a voter cannot be systematically purged from the
polls within 90 days of an election and a voter must be notified when purged.""® These variations
cut both ways in negatively affecting the registration and voting process. On one hand, improper
purges disrupt the registration and voting process because they cause confusion for voters who
believe they are registered (and later find out they are not registered) and for registration groups
attempting to enfranchise voters by contacting unregistered voters to provide registration
information. In some states, voter registration databases match names on voter rolls against
other government databases containing ineligible voters and purge those voters even though the
matching process is often inaccurate.' 7

For example, in 2000, Florida incorrectly purged thousands of voters from their rolls
because their names shared 80% of the characters of the names of convicted felons.''® This type
of name matching system particularly impacts communities of color.''® In 2006 and 2007,
Florida again purged thousands of voters when its restrictive “match” rules caused the rejection
of 15,000 new registrants — almost 75% of whom were Latino and African American voters.'?
In 2007, Louisiana undertook a purge program that attempted to “match” voters by comparing
their names and dates of birth with lists in other states and purging those that were registered in a
state other than Louisiana.”' Approximately 12,000 voters were purged using this system, a
significant number of which were African Americans and those displaced by Hurricanes Katrina
and Rita.' Numerous studies have proven that matching programs such as these are
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“unreliable” and “error-prone.”*'” This account from Nevada further illustrates the problem of
improper purges:

On February 5th, the day of the Super Tuesday caucus, a school-
bus driver named Paul Maez arrived at his local polling station to
cast his ballot. To his surprise, Maez found that his name had
vanished from the list of registered voters, thanks to a statewide
effort to deter fraudulent voting. For Maez, the shock was
especially acute: He is the supervisor of elections in Las Vegas.

Maez was not alone in being denied his right to vote. On Super
Tuesday, one in nine Democrats who tried to cast ballots in New
Mexico found their names missing from the registration lists. The
numbers were even higher in precincts like Las Vegas, where
nearly 20 percent of the county’s voters were absent from the rolls.
With their status in limbo, the voters were forced to cast
“provisional” ballots, which can be reviewed and discarded by
election officials without explanation . . . . [Maez] says he was the
victim of faulty list management by a private contractor hired by
the state.'”!

On the other hand, when lists are not maintained or updated properly, the lists contain
duplicates and other names that should have been purged (such as the names of deceased persons
or pets), which can cause confusion and frustration for voters, registration groups, and state
officials. This problem often results in registration groups sending registration forms, vote by
mail applications, and other Get Out the Vote (“GOTV™) messages to persons who should not
receive this information. For instance, WVWYV inadvertently sent GOTV material such as vote
by mail applications to persons who appeared on the voter list, but were actually deceased.
Consistency and uniformity on both ends of the spectrum should be a priority in the election
reform movement.

VI. HELPFUL RESOURCES REGARDING ELECTION LAWS AND REFORM

The confusing and inconsistent patchwork of state election laws discussed in this report
pose an overwhelming obstacle to increased voter participation and necessitates election reform
in this country. Through this report, WVWYV aims to provide a comprehensive repository of
information, which other groups and officials can use in their direct advocacy efforts. WVWV’s
advocacy arm will promote and support election reform efforts within its constituency; however,
its key focus is providing this information to other groups and officials engaged in direct
advocacy to aid them in demonstrating the significant problems posed by current laws.

24



187

Many groups also recognize the serious obstacles caused by the current registration and
voting process in this country and are working to reform various aspects of the process. For
more information on election laws and reforms, see the sources identified on the chart below,

Seurce

‘Website

ABA NET

http://www.abanet.org/vote/2008/events/home.shtm!

Brennan Center for Justice

http://www .brennancenter.org/content/section/categor
y/voting_rights_elections/

Common Cause

http://www.commoncause.org (Election Reform)

Demos http://demos.org
Election Assistance Commission http://www.eac.gov/index_htmll
(EAC)

Fair Elections Legal Network

http://www.fairelectionsnetwork.com/

Federal Voting Assistance Program

http://www.fvap.gov/for-voting-assistance-
officers/vote-guide/index.htmi

Lawyers® Committee for Civil Rights
Under Law

http://www .lawyerscommittee.org

Leadership Conference on Civil Rights

http://www civilrights.org/issues/voting/2008-
resources. html

League of Women Voters Education
Fund

http://www.voted 1 1.org/

Long Distance Voter

http.//www longdistancevoter.org/

National Association of Secretaries of
State

http://www.canivote.org/

National Conference of State
Legislatures

http://www.ncsl.org

Nonprofit Voter Engagement Network

http://www.nonprofitvote.org

Pew Center on the States

http://'www.pewcenteronthestates.org

Project Vote

http://projectvote.org

Rock the Vote

http://www.rockthevote.com/

Vote Smart

http://www.votesmart.org/voter_registration_resources
phpZstate_id=CO&g02.x=0&g02.y=16
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Chairman Robert A. Brady, and distinguished Members of the Committee, 1 am
Kristen Clarke, Co-Director of the Political Participation Group of the NAACP Legal
Defense and Educational Fund, Inc. (LDF). Founded under the direction of Thurgood
Marshall, LDF is the nation’s oldest civil rights law firm and has been active in
Congressional efforts to address minority voting rights over the last several decades. 1
am pleased that the United States Committee on House Administration has scheduled this
important hearing that seeks to identify and develop strategies for expanding access to
democracy.

Introduction

The current economic crisis presents challenges that are widely felt throughout
our country, but rising unemployment rates and the unprecedented foreclosure crisis
disproportionately burden African Americans, the poor, and other racial minorities.' In
this context, it is imperative that Congress identify strategies that can help achieve the
goals of the Fourteenth and Fifteenth Amendments, while paying particular attention to
the burdens and barriers faced by those who have been pushed to the margins of our
political process. Despite wide interest in the 2008 presidential election, only 61 percent
of all Americans eligible to vote cast ballots—just 1% more than in 2004. LDF believes
that, but for restrictive and burdensome barriers to the ballot box, many more citizens
would have voted in this historic election. It is our hope that today’s hearing will lead to
the identification of effective and new strategies that might be adopted to help ensure that
all eligible Americans will have a meaningful opportunity to vote in future elections.

Access to democracy for some Americans remains a nearly impossible dream.
Approximately 213 million voting-age citizens were eligible to vote in the 2008
presidential election, but only 186 million of them were registered to vote. Almost 13
percent of eligible voters remain excluded from participation in our political process. For
some Americans, traditional avenues to registering and voting remain beyond reach. For
others, life events—whether incarceration for offenses that may have no bearing on
eligibility to vote, displacement resulting from natural disasters such as hurricanes, or the
threatened loss of a home due to growing rates of foreclosure—result in unforeseen
barriers to participation. Finally, even successful efforts to overcome barriers are
undermined when officials fail to process registration forms or adopt purge programs that
strike eligible voters from the rolls.

Working now to enable all citizens to vote—especially those at the margins—will
strengthen our democracy. If the United States is to remain the world’s democratic
example, we must ensure that we reach the millions of eligible Americans in our country
who remain without access to the ballot box.

' See, e. 2., Patrick McGeehan & Matthew R. Warren, Black-White Gap in Jobless Rate Widens in City,
N.Y. TIMES, June 13, 2009, at Al, available a1

http:/fwww.nytimes.com/2009/07/1 3/nyregion/ | 3unemployment. html; Michael Powell, Suit Accuses Wells
Fargo of Steering Blacks ro Subprime Mortgages in Baltimore, N.Y. TIMES, June 7, 2009, at A16, available
at htip:/fwww.nytimes.com/2009/06/07/us/07 baltimore. htm,
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The Homeless and Displaced Often Suffer Disenfranchisement

Our society is one in which many citizens lead very transient lives. Whether
homeless or temporarily displaced as a result of a major natural disaster or foreclosure,
policies presuming static permanent residences disenfranchise thousands of voters. The
National Coalition for the Homeless has estimated that there are more than 744,000
homeless individuals throughout the country, and only one-third are registered to vote.
State laws vary with respect to requirements for homeless and other transient individuals
seeking to register and participate. Some states require that individuals list a permanent
address on the voter registration form and provide some form of identification. Other
states allow individuals to list the address of a local shelter or outreach center. During
the 2008 presidential election cycle, LDF leamed of a group of homeless individuals
whose registration applications were rejected by a local Louisiana Registrar because their
forms failed to identify a permanent address. The unique registration challenges for
homeless Americans present additional barriers that must be eradicated in order to make
our political process a more inclusive one for those already living in society’s shadow.

Louisiana’s 2007 purge of its voting rolls presents another stark example of the
kind of actions that have negatively impacted citizens whose voting rights have been
threatened as a result of their transient status. The state implemented a program that
purged voters presumed to be ineligible because they allegedly appeared on the
registration rolls in more than one state. As an initial matter, the state’s dubious
methodology failed to protect against false-positive results: voters with common names
could easily share the relevant identifying information with someone in another state.”
Second, the states that were the focus of this particular purge scheme were those in which
many persons displaced by Hurricanes Katrina and Rita sought refuge following the
storms. Third, the broad latitude and discretion given to election officials invited abuses.’
In August 2007, approximately 12,000 voters were purged from the State’s voter
registration lists under this program, with an unknown number removed subsequently.
Many were African-American voters displaced by the storms. Such efforts unfairly place
the burden of re-registration squarely on citizens already facing enormous challenges and,
thus, discourage individuals from future participation in the electoral process. Congress

? The methodology identified a “match” by comparing the first name, last name and date of birth of
Louisiana voters with individuals on the registration rolls in a select number of states. A match on those
three criteria entailed removal from the Louisiana rolls. Numerous studies reveal that these matching efforts
are error-prone and unreliable because they are not based on sufficiently unique criteria that would prevent
the disenfranchisement of eligible voters. See, e.g., MYRNA PEREZ, VOTER PURGES (2008), available at
hutp://brennan. 3cdn.net/Sdel bbSche2c40cbOc_sOm6bgskv.pdf.

? |llustrating the inherent unreliability of the program, Commissioner of Elections Angie LaPlace identified
several scenarios that Registrars may encounter when dealing with “voters who appear to be matches” and
proposed an approach for dealing with persons who are registered in Louisiana and out of state but who
want to cancel their out-of-state registration; and persons who are registered in Louisiana and indicate that
they have never registered out of state, among others. In a June 2007 e-mail to Louisiana Voter Registrars,
Commissioner LaPlace indicated, by way of example, that “Lisa A. Anderson” and “Lisa Pruitt Anderson”
should be considered a match because with many female voters, “one registration may be under their
middle name and one may be under their maiden name as their middle name.” In other words, err on the
side of disenfranchisement.
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should carefully assess voter removal and purge programs to ensure that they do not
unfairly and unnecessarily exclude eligible citizens from our political process.

The population of homeless, transient, and displaced persons will only grow as
unprecedented numbers of family homes continue to face foreclosure throughout the
country. On October 22, 2008, LDF filed a lawsuit on behalf of eligible voters in Indiana
with property subject to foreclosure proceedings or eviction. LDF settled the lawsuit,
which was filed in Indiana state court, ensuring that eligible voters in those homes
maintained the ability to exercise their fundamental right to vote. As we work to identify
ways to capture the millions of eligible but not yet registered voters throughout the
country, Congress should pay particular attention to those whose access to the political
process is threatened as a result of their transient or mobile status.

Persons with Criminal Convictions Face Wrongful Repistration Barriers

The prevailing methods of voter registration are nowhere less accessible than
among those who have faced criminal conviction for an offense that may have no bearing
on their eligibility to vote. While felon disenfranchisement laws vary by state, little
attention is paid to the barriers faced by those who have come into contact with our
criminal justice system—a disproportionate number of these persons are African
Americans. On September 30, 2008, LDF filed a lawsuit on behalf of Reverend Kenneth
Glasgow, a former offender who initiated a program aimed at identifying and registering
eligible voters currently incarcerated in Alabama's correctional facilities. On the eve of
the close of registration for the 2008 election cycle, the Commissioner of the Alabama
Department of Corrections terminated his voter outreach program after succumbing to
apparent political pressure to reverse his initial support. Glasgow's efforts were limited
to approximately 6,000 inmates convicted only of simple drug possession crimes,
offenses for which one does not lose voting rights under Alabama's constitution and laws,
Many of the individuals on the list were simply unaware of their eligibility to register to
vote.

As we work to identify ways to capture the millions of eligible but not yet
registered voters throughout the country, particular attention should be paid to widely
varying state laws concerning the impact of a felony conviction on the right to vote.
Many election officials, unfamiliar with the laws concerning felons’ voting rights,
unfairly exclude or deny otherwise eligible persons access to the ballot box. Programs
like Glasgow’s play an important role in helping to resolve that confusion by specifically
identifying and targeting eligible voters who currently sit on the furthest margins of our
political process.

Non-Compliance with the NVRA Undermines Congress’s Objective of Increasing
Participation

* See Complaint, Glasgow v. Allen, available at
https./fwww.naacpldf.org/content/pdfifelon/glasgow_v_allen/complaint pdf.
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Recognizing the many barriers to registration inherent in the structure of our
society, Congress sought to maximize registration opportunities through its adoption of
the National Voter Registration Act (NVRA). Accordingly, states must facilitate voter
registration at the department of motor vehicles -and other social service agencies.’
Congress mandated registration opportunities at public assistance offices to reach not
only those citizens who drive, but also poor or disabled citizens who participate in public
assistance programs.® The NVRA requires entities that provide public assistance to
integrate voter registration opportunities into the agency’s initial interaction with the
citizen, such as the application for benefits or services.

Despite these requirements, NVRA-designated agencies often do not provide
federally-required registration opportunities for a combination of reasons. First, the
agencies often fail to implement effective training on the requirements of the NVRA.
Second, personnel at NVRA-designated agencies often fail to make registration forms
available in the manner contemplated by the law. Third, the agencies often fail to submit
(or timely submit) completed applications to the appropriate election official. LDF has,
for example, uncovered evidence of non-compliance among several states including
Louisiana, Maryland, and Mississippi. Recent LDF investigations in these states reveal
that personnel at a number of NVRA-mandated agencies are simply unaware that the law
obligates them to provide registration forms to persons seeking services. The NVRA
continues to represent one of Congress’s most recent and successful efforts to design a
law aimed at reaching persons who sit on the margins of our political process, and
effective enforcement of the law’s mandate can help ensure that more eligible citizens are
given the opportunity to register and vote in our elections.

Conclusion

Difficult times can present grave challenges, especially for African Americans
and ethnic minority groups. Yet our electoral system currently denies our nation’s
greatest instrument for advancement—the right to vote—to those suffering the greatest
adversity. We must reform and repair the system to expand access to our democracy for
those who are among the most vulnerable and marginalized among us. The future of
American democracy remains tied to our ability to address the persistent bartiers that
exclude millions of citizens from being able to register and successfully exercise their
fundamental right to vote on Election Day.

5 States are required to accept voter registration applications "made simultaneously with an application for
a motor vehicle driver's license,” 42 U.S.C. § 1973gg-2(a)(1), as well as applications submitted at the
offices of other state agencies, 42 U.S.C. § 1973gg-2(a)(3).

¢ See H.R. Conf. Rep. No. 66, 103d Cong,, Ist Sess. 18-19 (1993).

7 See 42 U.S.C. § 1973gg-3, 1973gg-5(a), § 1973gg-5(a)(6).
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July 24, 2009

The Honorable Robert A. Brady, Chairman
Committee on House Administration

1309 Longworth House Office Building
Washington, D.C. 20515

Re: Hearing on “Engaging the Electorate—Strategies for Expanding Access to Democracy”

Dear Chairman Brady,

On behalf of FAWCO, with over 15,000 members in 38 countries worldwide, and its partner organizations that
include Geneva-based ACA (American Citizens Abroad) and Paris-based AARO (Association of Americans
Resident Overseas), I would like to enter one comment in the record of your July 23 hearing on “expanding
access to democracy”.

In April of this year, our organizations returned to Washington for their annual Overseas Americans Week,
bringing a position paper I am attaching, that makes a number of points on how the overseas voter base can be
broadened by facilitating procedures for registering, applying for ballots and obtaining blank ballots abroad. It
also addresses an issue of concern to many overseas voters: the fact that some people abroad are
disenfranchised, through no fault of their own, because they have not yet established residency in the United
States.

Currently 17 states explicitly allow these young people to vote at the voting address of their eligible U.S. citizen
parent(s). Some other states will, on request, allow this as well. Some states explicitly deny them the right to
vote and in others, frustrated potential voters give up without challenging an initial refusal.

And yet, consider the hypothetical but very possible case of of young John, whose 8% birthday was on October
13, 2008. John, then a high school senior in Rome, italy, had his first summer job last year and was therefore
required by law to file an income tax return with the IRS in spring 2009. John’s mother escorted her somewhat
reluctant son to the United States embassy in October to register for Selective Service, as required by law, before
his 18" birthday. And yet John, whose parents vote in the state of Maryland, was unable to vote in the November
7 election. John was disenfranchised because he still lives at home with his parents, and their home happens to
be in Rome. i

As you continue to consider ways to expand access to democracy, we urge you to remember the several thousand
young people who are similarly disenfranchised, and to bring your considerable influence to bear, through the
legislation you are now considering, on those states where the certainly unintended consequence of current
election law is to cut these young people off from their most precious asset: the right to vote.

Yours sincerely,

Lucy Stensland Laederich, FAWCO U.S. Liaison

FAWCO 1.8, Liaison: 21 Boulevard Lefebvre, F-75015 Paris, France ~ Email: USLiaison@fawco.org

FAWCO IS A NOT FOR PROFIT CORPORATION REGISTERED IN THE STATE OF NEW YORK,
ACCREDITED BY THE UNITED NATIONS AS AN AFFILIATED NON-GOVERNMENTAL ORGANIZATION SINCE 1995
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Overseas Voting Reform

Americans abroad are proud of their citizenship and vigilant in guarding their constitutional right to help
elect their President, Vice President and Members of Congress. For most overseas Americans, their right
to vote is the primary means available to them to participate in the American democratic process. Civilian
voter turnout overseas has increased steadily in recent years, and overseas Americans have historically
had higher election participation rates than their state-side counterparts — typically 3+% of votes cast,
although they comprise only about 2% of the electorate. The vast majority of local election officials
surveyed after the 2008 federal election noted increased overseas voter participation compared with
previous years. Unfortunately — and despite some recent reforms — overseas voters continue fo face a
range of obstacles and bureaucratic pitfalls that all too frequently frustrate their efforts to exercise their
cherished democratic rights.

The Uniformed and Overseas Citizens Absentee Voting Act (UOCAVA) of 1986 defines the rights of
overseas U.8. citizens to vote in U.S. federal elections, and sets out the parameters for registering and
voting by absentee ballot from overseas. UOCAVA was complemented by the Help America Vote Act of
2002 that addressed a plethora of problems in voting domestically and attempted to eliminate some of
those faced by overseas absentee voters.

Nevertheless, overseas citizens still face a number of obstacles in casting their votes and having them
counted. In the Overseas Vote Foundation 2008 Post Election Voter Survey, more than one in five (22%)
of the 24,000 respondents did not receive the official ballot they expected; nearly one-third (31%}) of
experienced overseas voters still had questions or problems when registering to vote; and more than half
{52%) of those who tried but couid not vote, were unable to because their ballots were late or did not arrive
at ail.

Pending legislation will address many of the problems encountered by Americans attempting to vote from
abroad and will require urgent support so that the changes called for can be implemented in time for the
2010 federal election.

Voting procedure reforms still needed

Voter registration, ballots and/or Federal Write-in Absentee Ballots should not be refused for any
reason that can disadvantage overseas vofers, such as “non-standard” size, shape, weight or color of
paper of the application, envelope or ballot (given that such materials are now often downioaded using
non-American machines and paper); notary, witness or oath requirements (given the often prohibitive cost
of access to notary services outside the United States), delivery of the application or ballot by a method
other than the Post Office (to allow for hand delivery, courier or express mail services); or-arbitrary
requirements that are not necessary to prevent fraud.

American citizens who do not meet state residency requirements shouid have the right to vote in all
states and the District of Columbia at the legal voting residence of their U.S. citizen parent(s). Today, only
sixteen states explicitly enable Americans who cannot satisfy state residency requirements to exercise
their constitutional right to vote in federal elections, though some states are introducing new initiatives.

The deadline for the receipt of overseas ballots should be uniformly fixed on Election Day, and
overseas ballots should be counted simulfaneously with domestic ballots, ensuring that overseas votes are
taken into account in the announcement of the results of the election.
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No voted ballots should be required to be received before the official Election Day. In the event of speciaf
emergency elections, the period between announcement of the elections and receipt of alf ballots should
be uniformly fixed at 60 days.

Postmark and date stamp requirements should be eliminated; all dated ballots shouid be accepted.

Timely expedition of ballots: The lateness of many states in sending out their absentee ballots often
makes registration and voting impossible; sfow foreign mail systems exacerbate the problem. Al states
should be required to publish a Federal ballot that can, if necessary, be distributed earlier than a full state
ballot, Thirty days should be the minimum interval between transmittal of ballots and the deadiine for voted
ballots to be received by local election officials. New methods of electronic transmission of electoral
materials should be further developed, including the possibility of faxing the federal application form and of
downloading ballots from the Internet, to be completed and returned by mail.

The Help America Vote Act (HAVA) is of crucial importance to overseas voters

Voting assistance programs are to be expanded, under HAVA, for absent uniformed services voters.
The same should apply to civilian overseas voters.

Statewide voter registration databases are dependent on funding and essential to the constitution of
compilete, accurate, regularly updated lists of voters and to the generation of statistics which will enable
refining procedures in the future. Overseas voters already benefit from faster response to registration and
ballot requests, more accurate information, better statistical reporting. Full implementation of alf such
databases must be accelerated.

The single state office should provide information to overseas voters on registration and absentee ballot
application procedures. Congress also recommended that this same office accept registration applications,
absentee ballot applications, and absentee ballots (including Federal Write-in Absentee Ballots) for the
entire state. This recommendation can greatly facilitate and simplify voting from overseas.

The Election Assistance Commission (EAC) is responsible for making recommendations to the
President and the Congress about further actions to help overseas voters. We fully support the EAC, call
for its full funding and urge Congress fo extend its mandate.

Statistical reporting on the number of overseas absentee ballots transmitted and received. We hope the
EAC will extend these statistics to the number of registration applications received, the number rejected,
the number of ballots requested, the number of ballots rejected and the reasons for any rejection in all
cases.

Appropriations requirements: There was no 2005, 2006 or 2007 HAVA appropriation for funding to the
states. At the beginning of 2008, there remained a shortfall in total HAVA funding of over $800 million,
though the Omnibus Appropriations Act of 2008 included $100 million for HAVA requirements payments
for the states and voting technology improvements. In view of the considerable needs, we continue to call
for its full funding.

Conclusion

Our organizations are all original members of the newly formed Alliance for Military and Overseas Voting
Rights (AMOVR), grouping overseas citizens’ advocacy organizations; state, local and federal election
officials; and all branches of the military including active and retired service members and their families.
The stated goals of the Alliance are to effect real change in voting procedures for UOCAVA voters before
the 2012 elections and to ensure that absent military and overseas civilian voters enjoy an equal right and
ability to vote. Together, we will continue to work with Congress and the Administration to find other
appropriate and economically feasible ways to improve the ability of absent uniformed service voters and
overseas Americans in the private sector to register and vote absentee in U.S. federal elections.
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