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DATABASE AND COLLECTIONS OF 
INFORMATION MISAPPROPRIATIONS 

TUESDAY, SEPTEMBER 23, 2003

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON COURTS, THE INTERNET,

AND INTELLECTUAL PROPERTY, 
COMMITTEE ON THE JUDICIARY,

AND

SUBCOMMITTEE ON COMMERCE, TRADE,
AND CONSUMER PROTECTION, 

COMMITTEE ON ENERGY AND COMMERCE, 
Washington, DC.

The Subcommittees met, pursuant to call, at 4:08 p.m., in Room 
2141, Rayburn House Office Building, Hon. Lamar Smith [Chair-
man of the Subcommittee on Courts, the Internet, and Intellectual 
Property] presiding. 

Mr. SMITH. The Subcommittee on Courts, the Internet, and Intel-
lectual Property will come to order along with the written permis-
sion of the Chairman of the Subcommittee on Commerce, Trade, 
and Consumer Protection. 

Before I recognize individuals for opening statements, let me just 
make a couple of comments. To my knowledge, this is the first time 
we have had such a joint hearing, and it is a privilege to do so with 
the Commerce Committee, one, because they are so important; but, 
two, because Cliff Stearns, the Chairman of their Subcommittee, is 
a personal friend and for a number of years, actually was a neigh-
bor across the hall. And I miss seeing him on that hall. 

In any case, I want to recognize Congressman Stearns, because 
we will be cochairs of this hearing today. My part will be opening 
statements and the testimony of the witnesses, an Congressman 
Stearns will preside during the question-and-answer period after 
that. 

Let me recognize myself for an opening statement. 
Today the Subcommittee on Courts, the Internet, and Intellec-

tual Property and the Subcommittee on Commerce, Trade, and 
Consumer Protection will consider the discussion draft of the 
‘‘Database and Collections of Information Misappropriation Act. 

I am sure many of you are wondering what can be said about 
database protection that hasn’t already been said? However, after 
8 years of debate, we are here to review draft legislation that em-
bodies a compromise between the House Committees on the Judici-
ary and Energy and Commerce. 
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Electronic compilations and other collections of factual material 
are absolutely indispensable to the American economy. These infor-
mation products place a wealth of data at the fingertips of busi-
ness, professionals, scientists, scholars and consumers. Databases 
are essential tools for improving productivity, advancing education 
and training and creating a more informed citizenry. 

Developing, compiling, distributing and maintaining databases 
requires substantial investments of time, personnel and money. 

Information companies must dedicate resources to gathering and 
verifying factual material, presenting it in a user friendly way and 
keeping it current. 

U.S. firms have been the world leaders in this field, but several 
recent legal and technological developments threaten to erode in-
centives for investments needed to maintain and expand databases. 

While the 1991 Supreme Court decision in Feist Publications re-
affirmed that most commercially significant databases satisfy the 
originality requirement for protection under copyright, the court 
emphasized that this protection is necessarily thin. 

Several subsequent lower court decisions have pointed out that 
current copyright laws cannot stop a competitor from lifting mas-
sive amounts of factual material from a copyrighted publication to 
use as a basis for its own competing product. 

In cyberspace, technological developments represent a threat as 
well as an opportunity for collections of information. Copying fac-
tual material from a third party’s collection and rearranging it to 
form a competing information product is cheaper and easier than 
ever. 

The draft legislation before us today provides protection to data-
bases and gives incentives to their creators to continue producing 
these invaluable tools. This legislation is a compromise. In fact, a 
key element is the misappropriation approach that is narrowly tai-
lored to target bad actors while preserving the ability of consumers 
to access and use information. 

Mr. SMITH. Now, that concludes my opening statement, and the 
gentleman from Florida, Mr. Stearns, is recognized for his. 

Mr. STEARNS. Thank you, Chairman Smith, for hosting this un-
precedented joint hearing, and on behalf of my fellow Energy and 
Commerce Subcommittee Members, I want to thank you for the 
warm hospitality. We are delighted to be here. 

The copyright clause of the United States Constitution states 
that ‘‘Congress shall have the power to promote the progress of 
science and useful arts by securing, for limited times to authors, 
the exclusive right to their respective writings.’’ . 

This power is limited by subject matter, only writings and discov-
eries of authors may be protected, purposed material may only be 
protected to the end of promoting science and useful arts; and du-
ration, writings may be protected for a limited time period. 

While all three limitations are important, it is the subject matter 
limitation that is the central consideration underlying copyright 
protection. 

For 7 years, there was a split in the courts about whether copy-
right protection would be afforded to only creative works or wheth-
er noncreative compilations of information could receive protection. 
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A minority of courts held that noncreative compilations of infor-
mation could receive copyright protection under the judicial ‘‘sweat 
of the brow’’ doctrine. 

In 1991 the Supreme Court struck down the ‘‘sweat of the brow’’ 
doctrine. The court wrestled with the ostensible paradox that while 
facts are not copyrightable, compilation of facts generally are. 

The Supreme Court explained that the key to understanding the 
seeming paradox was in understanding why facts are not copy-
rightable. 

The court held that originality is the sine qua non of copyright 
law, without regard to the resources spent in collecting and assem-
bling factual compilations. 

A compilation is no more worthy of copyright protection than the 
underlying facts themselves, unless there is a modicum of cre-
ativity in the compilation. In other words, creative compilations of 
information would be protected by copyright. Noncreative compila-
tions of information like the White Pages would not. 

And that is why we are here today. Proponents of legislation 
argue that this decision left a gaping hole in the protection of their 
products. They believe the distribution capabilities of the Internet 
have exacerbated the need to fill this gap in protection. Opponents 
of the legislation see no shortcomings in the current law and be-
lieve that proponents of legislation have failed to demonstrate a 
concrete problem that requires a legislative solution. They believe 
contract, trespass, misappropriation, unfair competition, and the 
Computer Fraud and Abuse Act provide sufficient protection for 
noncreative databases. 

It seems that while the opponents of the legislation would sup-
port a narrow misappropriation statute, they raise constitutional 
concerns about broader proprietary interest in factual information, 
and I share those constitutional concerns. 

I believe that Congress should not create property rights in facts. 
Specifically, I am concerned that the prohibition against making 
database information available has ambiguous terms that will chill 
the development of new databases and lead to further litigation. I 
am concerned that a database that is merely maintained and not 
necessarily collected would receive protection. How does this stand-
ard couple with the time sensitivity standard? Could the mainte-
nance provision cause a court to have a liberal reading of time sen-
sitivity? 

I am most concerned about the way this legislation will impact 
scientific educational and research activities. I worry that the de-
termination of what is customary is so vague, that it will only be 
resolved through costly litigation. This could put a real chill on im-
portant research activity. 

As a result, I suspect none of us would like to see this. 
And in conclusion, I look forward to a rigorous discussion of the 

constitutional issues such as the constitutional boundaries of non-
creative database misappropriation legislation and the other issues 
I have raised earlier. I am pleased that we have the opportunity 
today to have these questions answered. I withhold comment on 
the draft of the bill until I can be certain that this draft strikes 
the appropriate balance between access to information, innovation, 
and protection against misappropriation. 
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It is plausible that such a balance may be unattainable. I am cer-
tain the discussion here today will assist us, and I look forward to 
hearing from our distinguished panel. And I thank again Chairman 
Smith for his hosting this joint Committee and his hospitality. 

Mr. SMITH. Thank you, Chairman Stearns. 
Mr. SMITH. The gentleman from California, Mr. Berman, is rec-

ognized for his opening statement. 
Mr. BERMAN. Thank you very much, Mr. Chairman, and without, 

at this point specifically, reacting to some of the comments of my 
colleague from Florida, I do note the former Chairman of this Sub-
committee sitting in the back row there, Howard Coble, and there 
is something about database protection in Howard Coble that auto-
matically come to mind for anyone who sat through the many 
hours of hearings and markups of this legislation in earlier Con-
gresses. And we are still with the issue, and it is good to have 
Howard with us at this time. 

I am open-minded on this issue, one of those rare issues that I 
am open minded on. And I look forward to the witnesses and un-
derstanding exactly what the draft does, how it differs from the 
earlier legislation offered by each Committee and studying the 
issue further. So I am glad you called this hearing, and I think this 
is an important issue for us to be dealing with and look forward 
to the testimony of the witnesses. 

Mr. SMITH. Thank you, Mr. Berman. 
Mr. SMITH. And I also thank you for pointing out that Mr. Coble 

is with us, and I would like to ask him, if Mr. Coble is still here, 
he is welcome to join us up at the table here. And we appreciate 
all that he has done on this issue to date. 

Mr. COBLE. I want to thank the gentleman from California for 
his kind words. Howard, thank you, but pardon my gravelly voice. 
I am just getting over a cold. And, Mr. Chairman, thank you for 
calling—this is—I don’t think the gentleman from Florida and I are 
in synch on this, but this is a very important issue, Mr. Chairman. 
I thank you for having the hearing. 

Mr. SMITH. Thank you, Mr. Coble. 
The gentlewoman from Illinois, Ms. Schakowsky is recognized for 

her opening statement. 
Ms. SCHAKOWSKY. Thank you, Chairman Smith, and I want to 

thank my Chairman, Chairman Stearns, for holding today’s hear-
ing on the database and collection of Information Misappropriation 
Act of 2003. 

I really look forward to hearing the expert testimony from today’s 
witnesses, their thoughts on the draft bill and the problems that 
the bill aims to address. 

As we all know, this is a highly controversial issue that has been 
debated for several years by Members of both Committees. In my 
view, our copyright laws need to strike a very delicate balance be-
tween the interests of proprietors and consumers. Our laws must 
ensure that proprietors are rewarded for their work, while at the 
same time protecting the consumer’s access to information. It is ex-
tremely important that we do not pass laws that prevent people 
from obtaining factual information. Database owners can already 
copyright their original selection, coordination and arrangement of 
facts. 
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We need to explore the issue further to determine if the current 
protections are adequate. If they are not, legislative remedies must 
be narrowly tailored to solve identified problems. Sweeping legisla-
tion could hamper research and harm consumers. 

I heard just in the last few days from Northwestern University, 
a University of my district, and they were supporting a letter from 
the president of the Association of American Universities that was 
written to Chairman Tauzin and Sensenbrenner that I would—if it 
hasn’t already—like to ask unanimous consent to place the letter 
in the record. 

Mr. SMITH. And without objection, that letter will be made a part 
of the record. 

[The information referred to follows:]
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Ms. SCHAKOWSKY. Let me just quote a couple sentences. Quote, 
colleges and universities believe that any database protection legis-
lation should provide narrowly focused protection that supports 
data integrity and response to demonstrable threats to the incen-
tive to create databases without impeding access to the data and 
information upon which research and education programs depend. 

We have also heard from librarians who have been very careful 
in representing the consumer interests and researchers’ interest, 
and I look forward to learning more about this important topic 
from today’s witnesses. Thank you. 

Mr. SMITH. Thank you, Ms. Schakowsky. 
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Mr. SMITH. Without objection, other Members’ opening state-
ments will be made a part of the record, and now I will introduce 
our witnesses today. Our first witness is David Carson, general 
counsel of the U.S. Copyright Office. Mr. Carson oversees the Of-
fice’s regulatory activities, litigation and administration of the 
copyright law. He also serves as a liaison on legal and policy mat-
ters between the Copyright Office and Congress and other Govern-
ment agencies. He is a graduate of Stanford University where he 
earned a master’s degree in history, and Harvard Law School. 

The next witness is Thomas J. Donohue, president and chief ex-
ecutive officer of the United States Chamber of Commerce. Prior to 
his current post, Mr. Donohue served for 13 years as the president 
and chief executive officer of the American Trucking Association. 
Mr. Donohue earned a bachelor’s degree from St. John’s University 
and his MBA from Adelphi University. 

Our next witness is Keith Kupferschmid, vice president for Intel-
lectual Property Policy and Enforcement for the Software and In-
formation Industry Association. Mr. Kupferschmid is responsible 
for working directly with SIIA’s intellectual property committee. He 
graduated from the University of Rochester in 1987 with a BS in 
mechanical engineering and from American University’s Law 
School in 1993. 

Our last witness is William Wulf, who was elected president of 
the National Academy of Engineering in 1997. The NAE and Na-
tional Academy of Sciences operate under Congressional charter to 
provide advice to the Government on issues of science and engi-
neering. 

Mr. Wulf is the author of over 100 papers and technical reports, 
has written three books and holds two U.S. patents. And I welcome 
you all. We have written statements from every one of our wit-
nesses, and without objection, the complete statements will be 
made a part of the record. 

Mr. SMITH. As you know, we expect you to limit your testimony 
to 5 minutes, and Mr. Carson, we will begin with you. 

STATEMENT OF DAVID CARSON, GENERAL COUNSEL, COPY-
RIGHT OFFICE OF THE UNITED STATES, LIBRARY OF CON-
GRESS 

Mr. CARSON. Good afternoon, Chairman Smith, Chairman 
Stearns, Ranking Members Berman and Schakowsky. Members of 
both Subcommittees. Thank you for giving the Copyright Office the 
opportunity to testify at this hearing on the discussion draft of the 
Database and Collections of Information Misappropriation Act. 

Our written testimony provides some historical perspective on 
database protection in the United States, briefly reviews the ap-
proach taken in the discussion draft and addresses some of the con-
cerns that critics of database legislation have voiced thus far. 

In the few minutes that I have with you today, I would like to 
focus on the message that the Register of Copyrights has delivered 
in past testimony on database legislation, a message that is equally 
relevant today. Since the Supreme Court in the Feist case with-
drew much of the protection that copyright law had previously of-
fered to databases, the Copyright Office has perceived a need to 
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provide adequate incentives for the production and dissemination 
of databases. 

We believe the databases are important to our economy and cul-
ture, both as a component in the development of electronic com-
merce and as a tool for facilitating scientific, educational and tech-
nological advancement. We have long recommended an approach to 
database protection based on a misappropriation or unfair competi-
tion model rather than an exclusive property rights model. 

At the same time, we have been concerned about the risks of 
overprotection. The free flow of information is essential to the ad-
vancement of knowledge, technology and culture, and we support 
legislation that, while ensuring adequate incentives for investment, 
would not inhibit access and use for socially beneficial purposes in 
appropriate circumstances. 

The discussion draft represents a continuing evolution toward 
such an approach. We commend the leadership of those who have 
worked so hard to produce a draft that adopts this approach and 
takes into account the needs of producers of databases as well as 
users and members of the educational, scientific and research com-
munities. 

While we have not had sufficient opportunity to study the discus-
sion draft to permit us to offer any defensive views on this par-
ticular draft, we believe in general that it represents a major step 
in the direction of enactment of the type of balanced legislation 
that the Office has long recommended. 

I should point out that our testimony on this issue in the past, 
as well as today, draws heavily on our 1997 Report on Legal Pro-
tection of Databases which contains a wealth of information on the 
subject, to which I commend you. 

Since the Supreme Court’s 1991 decision in Feist, only a thin 
layer of copyright protection remains for qualifying databases. In 
order to qualify, they must exhibit some modicum of creativity in 
the selection, arrangement or coordination of the data in them. 

The protection is thin in that only the creative elements—the se-
lection, coordination and arrangement of data—are protected by 
copyright. In no case is the data itself copyrightable. 

One of the most significant cases in this area since Feist is the 
2nd Circuit’s 1997 decision in NBA v. Motorola. It is our under-
standing that the approach taken in the discussion draft is de-
signed to codify the standards set forth in the NBA case. Our writ-
ten testimony sets forth our analysis of the extent to which the dis-
cussion draft succeeds in this effort, and we believe that, by and 
large, it does succeed. 

We do believe that further clarification may be necessary in some 
instances. For example, to determine whether the approach taken 
in the discussion draft is intended to codify nothing more than the 
hot news misappropriation doctrine discussed in the NBA case and 
the landmark 1918 Supreme Court decision in International News 
Services v. Associated Press. 

While the discussion draft requires that the unauthorized mak-
ing available occur in a time-sensitive manner, courts would be in-
structed to consider the temporal value of the information in the 
database within the context of the industry sector involved in de-
termining whether the time-sensitive requirement has been met. 
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This suggests that perhaps something beyond hot news would be 
protected, but further thought should be given to clarifying the cir-
cumstances under which such protection should be given. 

We do believe that serious consideration should be given to pro-
tecting more than hot news, but on the other hand, to the extent 
that the legislation would go beyond protection of hot news, we are 
inclined to favor imposing some time limit on the duration of pro-
tection for a database. 

As always, the Copyright Office stands ready to assist you in 
your further consideration of this proposal, and I will be pleased 
to answer any questions you may have. 

Mr. SMITH. Thank you, Mr. Carson. 
[The prepared statement of Mr. Carson follows:]

PREPARED STATEMENT OF DAVID O. CARSON 

Good afternoon. Chairman Smith, Chairman Stearns, Congressman Berman, Con-
gressman Schakowsky, Members of both Subcommittees, it is a pleasure to appear 
before you today. Thank you for giving the Copyright Office the opportunity to tes-
tify at this hearing on the discussion draft of the Database and Collections of Infor-
mation Misappropriation Act. 

The Copyright Office has testified twice in recent years before the Subcommittee 
on Courts and Intellectual Property on legislation to protect databases. In the 105th 
and 106th Congresses, the Register of Copyrights testified in connection with the 
proposed Collections of Information Antipiracy Act. That bill was passed by the 
House in the 105th Congress but no action was taken in the Senate. In her testi-
mony on that legislation and on a later version, the Register testified that there was 
a need to preserve adequate incentives for the production and dissemination of data-
bases, which are increasingly important to the U.S. economy and culture, both as 
a component in the development of electronic commerce and as a tool for facilitating 
scientific, educational and technological advancement. She stated that there was a 
gap in existing legal protection, which could not be satisfactorily filled through the 
use of technology alone. This legal gap was compounded by the ease and speed with 
which a database can be copied and disseminated, using today’s digital and scan-
ning capabilities. Without legislation to fill the gap, publishers were likely to react 
to the lack of security by investing less in the production of databases, or dissemi-
nating them less broadly. The result would be an overall loss to the public of the 
benefits of access to the information that would otherwise have been made avail-
able. 

At the same time, the Register cautioned that the risks of over-protection were 
equally serious, because (as already noted) the free flow of information is essential 
to the advancement of knowledge, technology and culture. She testified in support 
of legislation that would ensure adequate incentives for investment, without inhib-
iting access for appropriate purposes and in appropriate circumstances. 

Accordingly, the Register recommended the restoration of the general level of pro-
tection provided in the past under copyright ‘‘sweat of the brow’’ theories, but under 
a suitable constitutional power, with flexibility built in for uses in the public inter-
est in a manner similar to the function played by fair use in copyright law. Such 
balanced legislation could optimize the availability of reliable information to the 
public. 

In the intervening years, nothing has occurred to change the views of the Copy-
right Office. We continue to believe that balanced legislation should be enacted that 
would provide appropriate levels of protection for producers of databases, without 
unnecessarily impeding the free flow of knowledge and information. 

The discussion draft represents a continuing evolution of the legislation address-
ing the protection of databases toward a pure misappropriation approach. In our 
previous testimony we expressed the view that misappropriation is the best ap-
proach to this issue and we commend the leadership of all of those who have worked 
so hard on this issue for their commitment to craft legislation that takes into ac-
count the needs of producers of databases as well as users and members of the edu-
cational, scientific and research communities. While we have not had sufficient op-
portunity to study the discussion draft to permit us to offer any definitive views on 
this particular draft, we believe in general that it represents a major step in the 
direction of enactment of the type of balanced legislation the Office has long rec-
ommended. 
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Much of what I say today will be based on the research and findings of the Reg-
ister in her August 1997 Report on Legal Protection for Databases, which was pre-
pared at the request of Senator Hatch, Chairman of the Senate Committee on the 
Judiciary. We are aware of no major developments since the time of that Report 
that have significantly altered the landscape with respect to legal protection for 
databases. 

My testimony today will provide a historical perspective concerning the protection 
of databases in the United States, briefly review the approach taken in the discus-
sion draft and address some of the concerns that critics of database legislation have 
voiced.

I. THE HISTORY OF DATABASE PROTECTION IN THE UNITED STATES

In the terminology of the copyright law, a database is a ‘‘compilation.’’ The Copy-
right Act defines a compilation as ‘‘a work formed by the collection and assembling 
of preexisting materials or of data . . .’’1 Compilations were protected as ‘‘books’’ as 
early as the Copyright Act of 1790. 

Over the course of the nineteenth century, two rationales developed for protecting 
compilations under copyright. The earliest cases identified the compiler’s effort—
‘‘his own expense, or skill, or labor, or money’’ 2—as the critical contribution justi-
fying protection. This type of analysis came to be known as the ‘‘sweat of the brow’’ 
doctrine. Analyses under sweat of the brow emphasized both the compilers’ efforts 
and the copiers’ ‘‘unfair use of the copyrighted work, in order to save themselves 
the time and labor of original investigation.’’3 

During the late nineteenth century, courts began to articulate another basis for 
copyright protection that generally differed from the labor/investment approach 
taken in cases involving compilations. In a series of decisions from 1879 to 1903, 
the Supreme Court held that the ‘‘writings’’ that could be protected under the Copy-
right Clause of the Constitution included ‘‘only such as are original,’’4 and indicated 
that creativity is a component of originality.5 

The evolving doctrine of originality was applied by some courts in compilation 
cases, particularly cases involving compilations of textual materials such as law 
books. These cases identified the author’s critical contribution justifying protection 
as his judgment in selecting and arranging materials.6 

This approach coexisted with, rather than supplanted, sweat of the brow cases. 
Sweat of the brow was applied to cases involving purely factual compilations, such 
as catalogs and directories. 

On the question of the scope of protection afforded to compilations, there was 
somewhat greater uniformity in the case law. In compilation cases, regardless of the 
theoretical framework adopted to justify copyright protection, once the plaintiff’s 
work was determined to be copyrightable, courts generally held a defendant to have 
infringed whenever material was copied from the plaintiff’s work. Typically, there 
was no inquiry as to whether the particular material copied was protected by the 
plaintiff’s copyright. To avoid infringement, a second-comer was required to go to 
the original sources and compile the material independently, without reference to 
the earlier work.7 A common thread running through many of these decisions was 
the court’s desire to prevent the copier from competing unfairly with the compiler 
by appropriating the fruits of the compiler’s efforts or creativity. In this sense, 
courts treated copyright protection for compilations much like a branch of unfair 
competition law. 

In the Copyright Act of 1976, Congress included in the definition of ‘‘compilation’’ 
the first express statutory link between compilations and original works of author-
ship ‘‘. . .that are selected, coordinated, or arranged in such a way that the result-
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ing work as a whole constitutes a work of authorship.’’8 Cases under the 1976 Act 
were divided about the continuing viability of the sweat of the brow doctrine. Some 
circuits continued to apply it,9 while other circuits rejected it, requiring a showing 
of sufficient creativity in order to entitle a compilation to copyright protection.10 The 
Supreme Court resolved the split in the circuits in Feist Publications, Inc. v. Rural 
Tel. Serv. Co.11 In that case, the Supreme Court held that the white pages of a tele-
phone directory (containing an alphabetical listing of all residents with telephone 
service in a defined geographic area) was insufficiently creative to merit copyright 
protection. The Court held that the requirement of creativity was not merely statu-
tory, but rooted in the Copyright Clause itself. 12 Thus, the sweat of the brow doc-
trine was laid to rest. 

What remains is a thin layer of copyright protection for qualifying databases. In 
order to qualify, they must exhibit some modicum of creativity in the selection, ar-
rangement, or coordination of the data. The protection is thin in that only the cre-
ative elements (selection, arrangement, or coordination of data) are protected by 
copyright. Explanatory materials such as introductions or footnotes to databases 
may also be copyrightable. But in no case is the data itself (as distinguished from 
its selection, coordination or arrangement) copyrightable. The absence of uniform 
protection for noncreative databases is what has given rise to the calls for this legis-
lation.

II. DISCUSSION DRAFT OF THE DATABASE AND COLLECTIONS OF INFORMATION 
MISAPPROPRIATION ACT

It is our understanding that the scope and applicability of the prohibitions in the 
discussion draft are designed to codify the standards set forth in the Second Cir-
cuit’s decision in National Basketball Ass’n v. Motorola, Inc. (‘‘NBA’’).13 That case 
involved a state law misappropriation claim by the NBA against the maker of a 
hand-held pager which provided subscribers with scores and statistics of profes-
sional basketball games in progress.14 In analyzing the case, the court concluded 
that a ‘‘hot news’’ misappropriation claim under the theory of International News 
Service v. Associated Press 15 (‘‘INS’’) would survive preemption by federal copyright 
law.16 The court enumerated five elements ‘‘central to an INS claim.’’ Those condi-
tions are: 

(i) the plaintiff generates or collects information at some cost or expense;
(ii) the value of the information is highly time-sensitive;
(iii) the defendant’s use of the information constitutes free-riding on the plain-

tiff’s costly efforts to generate or collect it;
(iv) the defendant’s use of the information is in direct competition with a prod-

uct or service offered by the plaintiff; and
(v) the ability of other parties to free-ride on the efforts of the plaintiff would 

so reduce the incentive to produce the product or service that its existence 
or quality would be substantially threatened.17

A. The plaintiff generates or collects information at some cost or expense.
The first condition is codified in subsection 3(a)(1) of the discussion draft, which 

applies the prohibition against misappropriation only to databases that were ‘‘gen-
erated, gathered, or maintained through a substantial expenditure of financial re-
sources or time.’’ The term ‘‘maintained’’ does not appear in the court’s articulation 
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of the first condition. However, the reference to ‘‘quality’’ in the fifth factor could 
suggest a recognition that misappropriation applies not only to the initial creation 
but to the periodic update and verification of the product or service. One other vari-
ation from the exact language of the court is the requirement of a ‘‘substantial’’ ex-
pense. The court used the arguably less demanding term, ‘‘some.’’ The discussion 
draft also equates ‘‘time’’ with ‘‘cost or expense,’’ which we believe is probably a de-
fensible interpretation of the elements set forth in NBA.

B. The value of the information is highly time-sensitive.

The second condition is codified in subsection 3(a)(1) of the discussion draft, which 
requires that the making available occur ‘‘in a time sensitive manner.’’ Section 3(c) 
of the discussion draft states that courts shall consider ‘‘the temporal value of the 
information in the database, within the context of the industry sector involved’’ in 
determining whether this condition is met. The discussion draft omits the term 
‘‘highly,’’ although it is not clear how much difference that makes. The discussion 
draft appears to take a flexible approach to this condition, requiring consideration 
of the business context, but also allowing a court to consider whatever other factors 
it might deem relevant. This approach may well be the subject of initial uncertainty, 
until courts have provided guidance in applying the standard. In this respect, the 
discussion draft may go beyond the ‘‘hot news’’ doctrine addressed in NBA and INS.

In its previous testimony, the Copyright Office noted with approval the applica-
tion of a definite term of protection, beginning at the time the relevant portion of 
the collection is first used in commerce. The Office continues to have concerns about 
protection without a clear end point. However, the time sensitivity provisions of the 
discussion draft may address that concern, depending upon how they are inter-
preted. It may be that consideration should be given to clarifying the scope and ap-
plication of the ‘‘time sensitive’’ component of this discussion draft. To the extent 
that it goes beyond ‘‘hot news’’—and in the past the Office has supported protecting 
more than ‘‘hot news’’—there may still be reason to consider some specific limitation 
on the duration of protection.

C. The defendant’s use of the information constitutes free-riding on the plaintiff’s 
costly efforts to generate or collect it.

The third condition is codified in subsection 3(a) of the discussion draft, which 
prohibits the ‘‘mak[ing] available in commerce to others a quantitatively substantial 
part of the information in a database generated, gathered, or maintained by another 
person . . .’’ While the term ‘‘free- riding’’ does not appear in the relevant portion 
of the text, the conditions described appear to be the practical equivalent. Moreover, 
the ‘‘free-riding’’ problem is addressed in subsection 3(a)(3).

D. The defendant’s use of the information is in direct competition with a product or 
service offered by the plaintiff.

The fourth condition is codified in subsection 3(a)(2) of the discussion draft, which 
requires that the making available ‘‘inflict[] an injury.’’ That term is defined in sub-
section 3(b) as ‘‘serving as a functional equivalent in the same market as the data-
base in a manner that causes the displacement, or the disruption of the sources, 
of sales, licenses, advertising, or other revenue.’’ Here the discussion draft expressly 
provides for direct competition and also requires the showing of at least some dis-
ruption in revenue to the compiler.

E. The ability of other parties to free-ride on the efforts of the plaintiff would so re-
duce the incentive to produce the product or service that its existence or quality 
would be substantially threatened.

The fifth condition is codified verbatim in subsection 3(a)(3) of the discussion 
draft. Thus, this legislation appears to codify the standards set forth by the Second 
Circuit.

III. CRITICISMS OF THE DISCUSSION DRAFT

I understand that the discussion draft has been the subject of criticism. I would 
like to take this opportunity to address some of those arguments.

A. Constitutionality
It has been suggested that this legislation exceeds Congress’ authority under Arti-

cle I, section 8 of the Constitution. As you know, the Constitution provides explicit 
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authority for the protection of copyright.18 As discussed earlier, the Supreme Court 
held in Feist that the Copyright Clause cannot serve as a basis of authority for the 
protection of noncreative databases. But Feist does not address whether some other 
basis for protection of such materials may exist. The most likely other basis is the 
Commerce Clause.19 At least one critic suggests that the Commerce Clause cannot 
serve this function. The Copyright Office disagrees. 

It has long been accepted that Congress has the power to enact trademark legisla-
tion under the Commerce Clause, despite the fact that trademarks may be seen as 
a form of intellectual property; that trademark law protects material that does not 
meet standards for copyright and patent protection; and that the protection may last 
indefinitely. The Supreme Court’s opinion in The Trademark Cases 20 held unconsti-
tutional an early attempt by Congress to enact a trademark law, based on a lack 
of Congressional power under either the Copyright Clause or the Commerce Clause. 
According to the Court, the Copyright Clause did not provide authority for the legis-
lation because trademarks have different ‘‘essential characteristics’’ from inventions 
or writings, since they are the result of use (often of already-existing material) rath-
er than invention or creation, and do not depend on novelty or originality.21 The 
Commerce Clause did not provide authority because the particular trademark law 
in question governed all commerce and was not limited to interstate or foreign com-
merce.22 The opinion suggested that similar legislation limited as to the type of com-
merce involved would pass constitutional muster under the Commerce Clause. In-
deed, legislation consistent with the Court’s interpretation of the Commerce Clause 
was subsequently enacted and has gone unchallenged since 1905. 

The Register’s 1997 Report on the Legal Protection of Databases stated that ‘‘To 
the extent that database protection promotes different policies from copyright pro-
tection, and does so in a different manner, it is similar to trademark law, and there-
fore seems likely to survive a constitutional challenge.’’ The prohibition set forth in 
this discussion draft appears to meet that prescription. It is crafted to protect that 
which the NBA case held to be outside of copyright. Its focus is on unfair competi-
tion through the misappropriation of a commercial product that is the result of sub-
stantial expenditure of another’s financial resources or time, in a way that inflicts 
commercial injury on that person, elements that are far removed from the core of 
copyright.

B. Subpoena to Identify Violators
The discussion draft includes a procedure similar to that in 17 U.S.C. § 512(h) to 

allow potential plaintiffs to learn the identity of those they believe have violated the 
provisions in this discussion draft. The Copyright Office believes that the section 
512(h) subpoenas are a necessary and appropriate tool in copyright owners’ struggle 
against infringement, particularly in the digital and online environments. However 
the discussion draft does differ in one significant respect: Section 512(h) requires the 
person seeking a subpoena to file with the clerk of the court a certain information 
about the claim of infringement that has given rise to the controversy that requires 
identification of the alleged infringer. This provision provides assurances that the 
subpoena is sought in good faith and that there is an objective basis for seeking it. 
The current discussion draft does not have any analogous safeguards. The Copyright 
Office recommends the inclusion of such a provision in this discussion draft.

C. Fair Use Exception
We understand that some have suggested that this discussion draft is somehow 

flawed without the inclusion of a ‘‘fair use’’ exception, similar to the one that ap-
pears in the Copyright Act.23 In the past, the Copyright Office has supported inclu-
sion of provisions similar to fair use in database protection legislation. However, the 
past legislative proposals provided for broader protection than is provided in this 
discussion draft. In providing for a narrower prohibition, the discussion draft may 
well obviate the need for a fair use-type of provision. It may well be that this discus-
sion draft already incorporates most of the principles embodied in copyright fair use. 
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The ‘‘purpose and character of the use’’ 24 is addressed by subsection 3(a) of the dis-
cussion draft, which prohibits the ‘‘making available in commerce,’’ and in sub-
section 3(b), which makes clear that the prohibition extends only to inflictions of in-
jury that serve as a functional equivalent in the same market as the database. The 
‘‘amount and substantiality of the portion used’’ 25 is also addressed in subsection 
3(a), which requires ‘‘a quantitatively substantial part of the information.’’ Indeed, 
this provision is more permissive than fair use, which may not excuse the use of 
a quantitatively insubstantial portion that is qualitatively vital to the work. The ‘‘ef-
fect of the use upon the potential market for or value of the copyrighted work’’ 26 
is addressed by subsection 3(a)(3), requiring that the ability of others to free-ride 
threaten the ‘‘existence or quality’’ of the database, as well as subsection 3(b), with 
its strong requirement of market harm. Of course, the second fair use factor, ‘‘the 
nature of the copyrighted work,’’27 is inapplicable to a legal regime specifically de-
signed to protect that which is denied copyright protection for lack of creativity. 
While we are strong proponents of fair use and understand the desire for such a 
provision in database protection legislation, we are not persuaded that such a provi-
sion is necessarily required when the prohibition itself serves the policies underlying 
fair use. 

D. Internet Service Provider Liability
There has been complaint that the discussion draft would subject internet service 

providers (‘‘ISPs’’) to liability unfairly. However, subsection 7(i) of the discussion 
draft explicitly insulates ISPs from liability unless their employees violate the prohi-
bition while acting within the scope of their duties, actively direct or induce a viola-
tion of the prohibition, or receive a financial gain directly attributable to the viola-
tive conduct. It is not readily obvious to the Copyright Office how the ordinary use 
of ISPs’ systems by their users could be within the scope of these few exceptions 
to the general rule that ISPs do not bear liability under this discussion draft. More-
over, it is notable that the discussion draft provides this benefit to ISPs without re-
quiring them to abide by many of the conditions that appear in section 512 of the 
Copyright Act,28 such as taking down violative material in response to a notice or 
terminating the account of a repeat offender. Compared to section 512, this provi-
sion appears to be generous. 

E. Alleged Expansion of Intellectual Property Protection
There is also apparently a somewhat amorphous criticism that this discussion 

draft would serve in furtherance of an alleged trend of expanding intellectual prop-
erty protection without counterbalancing other interests. The Copyright Office sees 
no such trend. Indeed, the last few years have seen expansions of exceptions and 
limitations. For example, legislation has provided exceptions and limitations for dig-
ital distance education,29 use of works by the blind,30 and the aforementioned provi-
sions for ISPs.31 

A complete analysis of intellectual property protection includes a consideration 
not only of the provisions of the law, but also of the other factors which affect the 
incentive to create and the availability for use of protected materials. Most signifi-
cantly, the dramatic growth of the use of digital technology and the Internet have 
made more materials available to more people than ever before. However, this tech-
nology has also created an avenue for the improper use of materials on a previously 
unimagined scale. Changes in the law to try to prevent or remedy these improper 
uses do not necessarily reflect a change in philosophy about the appropriate scope 
of protection and have not altered the fact that both authorized and unauthorized 
users of protected materials generally have greater opportunities to use the material 
of others than they did before these technological developments.

IV. CONCLUSION

The discussion draft represents the latest in a series of legislative attempts to pro-
vide consistent, federal standards of protection for databases. As I noted at the out-
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set, the Copyright Office is sympathetic to these efforts but does not, at this time, 
take a position on this legislation. As always, the Copyright Office stands ready to 
assist both Subcommittees and I will be pleased to answer any questions you may 
have.

Mr. SMITH. Mr. Donohue. 

STATEMENT OF THOMAS J. DONOHUE, PRESIDENT AND CHIEF 
EXECUTIVE OFFICER, CHAMBER OF COMMERCE 

Mr. DONOHUE. Thank you, Mr. Chairman. And Mr. Chairmans, 
all and Members, it is fun to appear before a joint Committee. You 
are never quite sure where the balance is. So we will keep an eye 
from this end as well. 

On behalf of the Chamber’s 3 million business members of every 
size and every sector, I am pleased to come here today and to dis-
cuss this draft legislation. Let me briefly explain the two very im-
portant reasons why the Chamber is clearly opposed to this piece 
of legislation, and then we will gladly answer your questions. 

First, the Nation already has on the books, as many have already 
mentioned, the vast web of laws that protect database information, 
laws that even database producers themselves appear to be com-
pletely satisfied with. We have the benefit of contract intellectual 
property, copyrights, state of law misappropriation, trespass and 
Federal computer antihijacking statutes and numerous other pro-
tections that are on the books and in place. 

The Chamber’s members, you will not be surprised, include many 
of the country’s biggest producers and users of databases, and I 
would clearly tell you if they didn’t think the law was protecting 
them because they would have clearly told me; but in fact, our 
Members have told us that this legislation is misdirected, in many 
ways, harmful and unnecessary. 

Proponents of the database legislation have yet to provide a real-
world example of a database that isn’t protected under current law. 
I agree under the discussion that the law has been strong and 
weak in various ends of the bookends, but clearly there is protec-
tion; and if we were to pass this draft legislation, there would be 
many new problems for all of us to face. 

It is remarkable that when you think about the enormous num-
ber of databases that our children use and we use and that all your 
staffs use every day, and the equally enormous number of opportu-
nities for some kind of serious infringement is that no one here is 
telling you about one that has happened. Six years ago the Copy-
right Office told the Congress that they could pass legislation to 
add additional protection. The Congress has not, during that period 
of time, with the introduction of new technology, with people car-
rying Blackberries around on their belt so they can access all kinds 
of information, we haven’t had these problems. 

This is a solution in search of a problem, and we ought to be very 
careful about that. 

Now, your mission in the Congress—the Congress has many mis-
sions, but in this instance it is to specifically identify and define 
the problem and then craft some legislation to fix it. I think you 
will have to spend the majority of your time looking for the prob-
lem. 



18

Let me go to the second concern I have, which is even more crit-
ical, and that is this legislation with its vague terms and allowance 
for excessive penalties—and I will say something about that at the 
end—would significantly add to the country’s frivolous litigation 
nightmare. 

For example, if this legislation were enacted, an individual or an 
organization such as the Chamber could be sued for taking the text 
of existing laws and reformatting them to make them easier for 
people to understand. It could also stop a replacements part manu-
facturer from being able to compare and hence advertise their prod-
ucts as alternatives to other more expensive originals; and with the 
legislation’s vague and expansive definition of the term time-sen-
sitive, information—time-sensitive information, an individual or an 
organization could be the target of a lawsuit for using information 
in a database that is decades old. 

Ladies and gentlemen, I think for a minute of where our society 
would be without sharing database information. We owe an incred-
ible advances in medicine, science, technology and the arts to the 
availability of that information to researchers all over the place. 

That is not to say, however, that access to database information 
should necessarily be available free. When people reformat and lay 
it out in a usable and a helpful way, they can and should charge 
for it, and the user should pay for it. 

Passing this legislation—let me conclude—would put a chill on 
business investment, deprive consumers of new information prod-
ucts and threaten a litigation bonanza that we can’t afford, and it 
would then put penalties that will quadruple the fines when the 
things we do in RICO statutes only triple them. This would be a 
very unfortunate piece of legislation. 

Thank you very much, Mr. Chairman. 
Mr. SMITH. Thank you, Mr. Donohue. 
[The prepared statement of Mr. Donohue follows:]

PREPARED STATEMENT OF MR. THOMAS J. DONOHUE 

INTRODUCTION 

Chairman Stearns, Chairman Smith, Ranking Member Schakowsky, Ranking 
Member Berman and Members of the Committees. Thank you for the opportunity 
to be here today to testify on ‘‘the Database and Collections of Information Mis-
appropriation Act’’. 

I’m Tom Donohue, President and Chief Executive Officer of the U.S. Chamber of 
Commerce, the world’s largest business federation, representing more than 3 million 
businesses of every size, sector and region of the country. 

I have previously written to both Committees to express my serious concerns 
about the draft legislation. I ask that copies of my correspondence be made a part 
of the record. 

I recognize that the staffs of your two Committees have worked hard to address 
the concerns that the Chamber and others have expressed regarding this issue. Un-
fortunately, I believe that the draft Database and Collections of Information Mis-
appropriation Act does not adequately address those concerns. Instead, this legisla-
tion continues to pose a serious threat to the business community, as well as to the 
academic and science community. I strongly urge you not to move forward with this 
legislation. 

Although the discussion draft has been shared with the public for barely three 
weeks, it has already attracted a firestorm of thoughtful criticism. Along with the 
Chamber’s objections, additional detailed and persuasive criticisms have been lodged 
by an extraordinarily diverse array of public and private entities. When the U.S. 
Chamber of Commerce, Consumers Union, the American Conservative Union, Asso-
ciation of Research Libraries NetCoalition and the Eagle Forum, all join hands in 
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opposition to a legislative initiative, it’s fair to ask what could unite groups which 
so often see the world in very different ways. 

The reason why so many organizations are so concerned about the discussion 
draft is simple. There has been no threshold showing that there is a problem that 
needs to be addressed by legislation. However, there is enormous concern that were 
this draft enacted, it may well create enormous problems for information users and 
producers, stifling innovation and adding to the excessive litigation burdens already 
facing American businesses. 

We live in the ‘‘Information Age’’ - an age in which advances in information tech-
nology have helped fuel economic growth and enhanced productivity. Fundamental 
changes in basic information policy will affect virtually every American, as well as 
virtually every business, not just those commonly thought of as information compa-
nies. 

Our country’s basic information policy provides that facts - the building blocks of 
information - cannot be owned. That historic policy was underscored in a unanimous 
1991 Supreme Court decision Feist v. Rural Telephone. In that landmark case, the 
Supreme Court reaffirmed that the U.S. Constitution prohibits copyright protections 
for facts contained in a database. The Court concluded that the Constitution’s objec-
tive of promoting ‘‘the Progress of Science and useful arts’’ is accomplished by ‘‘en-
couraging others to build freely upon the ideas and information conveyed by a 
work.’’

The basic goal of copyright, indeed of all intellectual property law, is to encourage 
creative activity. That is why the Feist court underscored that intellectual property 
protection can only be provided to those portions of a database that reflect a mini-
mal level of creativity. Notwithstanding this unanimous Supreme Court decision, 
however, proponents of broad database legislation continue to seek protection for in-
formation that they haven’t created. 

That is not to say that access to these databases should necessarily be available 
for free. Indeed, the Chamber strongly believes that current protections, such as ap-
propriate intellectual property protections, along with contract and licensing agree-
ments and state trespass and misappropriation protections, as well as other protec-
tions, should be utilized and enforced. Companies need and deserve protection for 
the time, effort and expense that they undertake to create databases, but new intel-
lectual property protections like those envisioned by the discussion draft are too 
broad and unnecessary.

WHAT’S THE PROBLEM? WHERE IS THE ‘‘GAP’’ IN CURRENT LAW? 

The Chamber has always believed that the best way to legislate is to specifically 
identify and define problems, and then carefully craft legislation to deal with those 
particular real-world harms. Whenever Congress legislates - especially in an area 
with the broad ramifications such as those inherent in changing basic and long-
standing copyright and information policy - that legislation should be narrowly tar-
geted to resolving a demonstrated real-world harm, with as little collateral damage 
as possible. 

In this arena, throughout the seven-year consideration of this issue, proponents 
of changing how our nation regulates information have yet to provide a real-world 
example of a database that can’t be protected under current law. There are an astro-
nomical number of opportunities daily for some kind of infringement. Yet the inabil-
ity to cite gaps in the law is profoundly telling. Indeed, this inability to cite real 
gaps in existing laws underscores our concern that some proponents of broad data-
base legislation seek to leverage dominance in existing markets into dominance in 
other markets - without having to gain these advantages via competition in the 
marketplace. 

Most persuasive to me is the reaction of the Chamber’s members to the discussion 
draft. Our broad membership includes many of America’s most significant database 
producers. These companies invest enormous sums of money producing creative, 
new information products. These companies currently enjoy myriad legal protections 
for their databases, including contract, copyright, state- law misappropriation, tres-
pass, federal computer anti-hacking statutes and numerous other protections. 

If our Chamber members believed for a second that they couldn’t protect their 
substantial investments in database production, they would be urging me to affirm-
atively fight for new law. Instead, I’m hearing that there is little or no upside for 
the business community in database legislation, and potentially a significant, anti-
competitive downside.
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THREAT OF EXCESSIVE LITIGATION 

As you know, the Chamber has long been concerned about the threat excessive 
litigation poses to the economy and American business. This legislation, if enacted, 
would combine vague terms and excessive penalties to create a frivolous litigation 
nightmare for businesses of all industries. 

The reason for this begins with the core prohibition of the draft bill. Since the 
Supreme Court’s 1918 decision in International News v. Associated Press, courts 
have awarded relief in what became known as ‘‘hot news’’ misappropriation cases. 
That line of cases established the tort of misappropriation, and found that even fac-
tual data could be protected if the data met a series of tests, including that the data 
is ‘‘highly time sensitive’’. The Court found in that case that wire stories were ‘‘hot’’ 
and protected for a few hours. Subsequent cases have found, for example, that 
sports scores are ‘‘hot’’ and potentially protected for a matter of minutes. 

The discussion draft, however, creates a new definition of ‘‘time sensitivity’’ in the 
context of this bill, significantly different than the ‘‘time sensitivity’’ that courts 
have been familiar with for more than eighty years under the International News 
line of cases. Specifically, this draft would potentially require courts to add the con-
cept of ‘‘value’’ to the determination of time sensitivity. 

For example, this draft legislation works retroactively, ensnaring facts in data-
bases that are conceivably decades old. The draft protects facts in encyclopedias, 
even though the lead-time in publishing means that data is generally months old 
before it reaches the bookstores. In short, it is impossible to state definitively what 
this core prohibition means - though it can be definitely stated that this prohibition 
bears only a superficial resemblance to the time-sensitivity standard created by the 
Supreme Court in the International News case and expressly preserved in Feist. 

The courts would be forced to determine whether the proposed prohibition can be 
tightened to look like constitutionally sanctioned ‘‘hot news’’ misappropriation and 
not like the copyright of facts forbidden by Feist. While the courts sort this out, the 
combination of vague terms, a private right of action, quadruple damages and in-
credibly expansive subpoena power would create a litigation bonanza that will chill 
investment and threaten business, depriving consumers of new information prod-
ucts. 

CONCLUSION 

On behalf of the Chamber, I want to thank you for the opportunity to share some 
of our more serious concerns regarding the discussion draft. The Chamber has al-
ways believed that the best way to legislate is to identify and define specific prob-
lems, and then carefully craft legislation to deal with them. While some urge ‘‘mov-
ing beyond’’ discussing the problem in order to legislate, we are convinced that, if 
there is to be legislation it should be narrowly targeted to resolving a demonstrated 
real-world harm, with as little collateral damage as possible. 

Appropriate information policy is critical to American business. While we may be 
willing to support compromise legislation carefully targeted to deal with specific, 
demonstrated ‘‘gaps’’ in existing law, there has been no demonstrated need for such 
legislation at this time. 

On behalf of American businesses and our three million members, I want to thank 
you again for inviting me to testify and share our concerns.

Mr. SMITH. Mr. Kupferschmid. 

STATEMENT OF KEITH KUPFERSCHMID, VICE PRESIDENT, IN-
TELLECTUAL PROPERTY POLICY AND ENFORCEMENT SOFT-
WARE AND INFORMATION INDUSTRY ASSOCIATION, ON BE-
HALF OF THE COALITION AGAINST DATABASE PIRACY 

Mr. KUPFERSCHMID. Chairman Smith and Stearns and Members 
of both Subcommittees, I appreciate the opportunity to testify be-
fore you today to discuss the need for legislation that protects 
America’s databases from piracy. I also would like to especially 
thank Chairman Sensenbrenner and Chairman Tauzin for their 
strong leadership on this important issue and appreciate the com-
mitment of the two Committees to work together to produce and 
enact meaningful database legislation. 
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I am Keith Kupferschmid, vice president of intellectual property 
for the Software and Information Industry Association, and I am 
here today on behalf of the coalition against database piracy. CADP 
is a broad-based coalition that was formed for the sole purpose of 
pursuing enactment of a Federal law to prevent misappropriation 
of databases. Its members include large and small database pro-
ducers who devote substantial resources to creating and distrib-
uting database products and services. 

The value of reliable and comprehensive databases that these 
companies make available to researchers, to businesses, to Govern-
ment officials, to citizens is immeasurable. Farmers use databases 
to get weather and soil information; lawyers to rely on legal prece-
dent; doctors to determine safe and effective medical procedures; 
workers to search for new jobs; pharmacists to understand drug 
interactions; home buyers to find the right house, and the list goes 
on. 

Database piracy is a major concern to America’s database pub-
lishers. With the Internet and advances in technologies, databases 
can be easily stolen and made available to others in ways that 
cause great harm to the original database producer. 

Unfortunately, U.S. copyright law and other existing laws do not 
adequately protect against such piracy. A recent case, Schoolhouse 
versus Anderson, decided in 2002, demonstrates the glaring inad-
equacies of current law. In that case the defendant copied and post-
ed on the Internet a minimum of 74 percent of a small magazine 
publisher’s database of school information. Although the defendant 
admitted to copying the database, the court held that the defendant 
was not liable for copyright infringement. 

Shortly after that case, the plaintiffs in the case got out of the 
database business. This is just one example. There are many other 
cases, including Skinder-Strauss v. MCLE, EPM Communications 
v. Notara Warren Publishing v. Microdos, Ticketmaster v. Tick-
ets.com and many others. 

In addition to the database piracy cases that have resulted in 
litigation, there are numerous other instances of piracy that never 
make it to the courtroom. Many database producers are simply un-
willing to spend the significant amounts of money litigating ques-
tionable causes of action and in the process draw attention to the 
vulnerabilities of their company’s databases. 

Clearly there is a definite and significant need for database pro-
tection legislation. In addition, the risk of potential future in-
stances of database piracy and the adverse effects that piracy 
would have on investment in databases and consumer protection is 
certainly sufficient justification for Congress to enact database pro-
tection legislation. 

I would like to focus the remainder of my remarks on the draft 
legislation. The discussion draft reflects years of discussions and 
negotiations between the two Committee staffs and stakeholders. 
The draft legislation they have developed takes a very targeted and 
very narrow approach to addressing the problem of database pi-
racy. 

It is based on a misappropriation approach that only covers the 
act of making a database available that causes significant commer-
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cial harm to the database producer. It protects the database itself, 
not the information or the facts in the database. 

The draft legislation creates a narrowly focused prohibition that 
applies only if ten criteria are met. These ten criteria, all of which 
must be satisfied, set a very high standard for qualifying for pro-
tection under this draft bill. This standard is even higher when one 
also considers the exceptions to liability that are contained in the 
draft. 

We believe that some of the substantive provisions of the draft 
will provide protection against database piracy while also account-
ing for the legitimate concerns of database users. 

However, we believe that some of the language contained in the 
draft requires clarification, notably the preemption and time sensi-
tivity provisions, among others. We are also concerned that the dis-
cussion draft does not recognize database thefts that cause non-
competitive harms. We look forward to working with the two Com-
mittees to ensure that these concerns are addressed. 

We note that a few groups, many of whom were part of the proc-
ess initiated by the two Committees to come up with a com-
promised text, have voiced their opposition to the discussion draft. 
The approach of the discussion draft, relying on a standard of mis-
appropriation, is precisely the standard that was recommended by 
many of those who are now writing to express their concern. Their 
continued opposition amply demonstrates that they simply do not 
accept the conclusions that the chairmen have both reached: that 
Congress should legislate to improve legal protection available for 
databases. 

Our goal throughout this whole process has been to get narrowly 
targeted legislation that will address the problem of database pi-
racy while also addressing the legitimate concerns of the database 
user community. To the extent that the opponents believe that the 
draft falls short of this goal, we continue to stand ready to address 
those concerns in exchange for their support for this important 
piece of legislation and their recognition that the bill must address 
the needs of the database publishing community. 

We look forward to working with the Congress and the other 
stakeholders to achieve a legislative solution that eliminates the 
unfairness we discuss today. Thank you again for all your work on 
this important legislation. I will be happy to answer any questions. 

Mr. SMITH. Thank you, Mr. Kupferschmid. 
[The prepared statement of Mr. Kupferschmid follows:]
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Mr. SMITH. Mr. Wulf. 

STATEMENT OF WILLIAM WULF, PRESIDENT, NATIONAL ACAD-
EMY OF ENGINEERING AND VICE CHAIRMAN, NATIONAL RE-
SEARCH COUNCIL 

Mr. WULF. Thank you, Mr. Chairman. Like my predecessors 
here, I am very grateful to have the opportunity to testify on this 
important legislation today. I should clarify that I am testifying on 
behalf of the U.S. National Academies. That is The Academy of 
Sciences, The Academy of Engineering, and institute of Medicine, 
but also on Behalf of the Association of American Universities, the 
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American Library Association and the Association of Research Li-
braries. 

The proposed legislation concerns a topic about which the sci-
entific research, education and library communities have had an 
abiding and continuing concern. For all of those communities, the 
free and open sharing of information is essential for progress, and 
that progress is in large measure responsible for our quality—you 
are improving quality of life. It is estimated that one half of our 
GDP growth is due to advances in science and technology. It is esti-
mated that two-thirds of our productivity growth, the real source 
of wealth creation, is due to advances in science and technology. 

A hundred years ago this year, the Wright brothers flew the first 
heavier-than-air aircraft. A hundred years ago this year, Henry 
Ford opened his mass production plant making affordable auto-
mobiles available to all of us. A hundred years ago this year, the 
average life expectancy of an American was 46. It is now 77 an in-
crease of 31 years. 

On the light side, I suppose it is interesting to speculate how 
many of us in this room would be here if it weren’t for those ad-
vances in science and technology. 

On the serious side, my point is that this is a system that one 
tampers with very carefully. An unintended consequence of well-in-
tended legislation on the free and open sharing of information 
could have enormous implications on our prosperity, our health and 
indeed on our national security. 

I would just like to make a few points about the draft legislation. 
First of all, I want to acknowledge that, in fact, the draft has a 
number of significant improvements, and we are very grateful for 
that. I must admit that my own analysis is incomplete, but I be-
lieve that there are also still problems and ambiguities, some of 
which are in my written testimony. As a consequence, the Academy 
has remained committed to being helpful in producing a balanced 
and fair bill, assuming that one is deemed necessary. 

The key I think is that there are several principles that ought 
to inform the process of crafting any new legislation in this area, 
and I would like to focus the rest of my testimony on those prin-
ciples. 

The first is that the public domain status of factual noncopy-
rightable information must be preserved. Any new protection re-
gime should leave a wide buffer zone to ensure that factual infor-
mation will not be subjected to proprietary claims. 

Two, only significant problems of unfair competition in market 
failure that have been proven should be addressed. And negative 
unintended consequences must be avoided. 

Three, a reasonable balance of interest among the stakeholders 
in an information economy should be maintained. Congress should 
proceed cautiously in creating new protection regimes, because 
once created, a new protection regime is virtually impossible to dis-
mantle. 

Four, healthy competition in the information industry needs to 
be promoted, while the further strengthening of unwarranted mo-
nopolies should be avoided. 

Five, exclusive control by private parties over information in 
databases produced by the Government must be prevented. 
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Six, new protection regimes should not create any doubt or con-
troversy about the lawfulness of traditional and customary access 
to and use of factual information for not-for-profit science, research 
and education, effective exceptions must be adopted. 

And finely, the important role and function of our Nation’s librar-
ies must not be undermined. 

Before concluding, let me note that there is little evidence, as far 
as I can tell, since the last time we testified on this issue that data-
bases or other collections of information are routinely stolen or that 
there is a significant market failure in the information industry for 
such products. 

Indeed, database producers have already enjoy a broad range of 
legal technological and self-help methods, many of which have been 
further strengthened in recent years, that protect the fruits of their 
investment. 

Nevertheless, the academies and the other organizations rep-
resented in this testimony remain committed to playing a construc-
tive role in helping Congress to consider the issues of database pro-
tection in a way that is consistent with the principles I have identi-
fied above. Thank you. 

Mr. SMITH. Thank you, Mr. Wulf. And thank you all for your 
very strong testimony today. 

[The prepared statement of Mr. Wulf follows:]

PREPARED STATEMENT OF WM. A. WULF 

INTRODUCTION 

My name is Bill Wulf. I have been asked to testify on behalf of the U.S. National 
Academy of Sciences, the National Academy of Engineering, and the Institute of 
Medicine (the ‘‘Academies’’). As you know, the three Academies were chartered by 
Congress to provide advice to the federal government and to the nation on scientific, 
technical, and medical issues. My testimony is also being given on behalf of the As-
sociation of American Universities, the American Library Association, and the Asso-
ciation of Research Libraries. 

I am grateful to have the opportunity to testify to you today about the draft legis-
lation called the ‘‘Database and Collections of Information Misappropriation Act of 
2003.’’ This proposed legislation concerns a topic about which the scientific, re-
search, education, and library communities have had an abiding interest and con-
tinuing concerns. Indeed, this is the third time that the Academies have testified 
on congressional legislation in this area since 1997, and both the Academies and 
their operating arm, the National Research Council (NRC), have published exten-
sively on these issues over the past seven years. A list of recent relevant NRC re-
ports and my biographical summary are provided at the end of this statement. Cop-
ies of the referenced NRC reports, as well as the Academies’ previous testimony, let-
ters to Congress, and background analyses that we have written on previous 
versions of this legislation, are available on request. 

Although I am authorized to speak only on behalf of the organizations that I rep-
resent here today, the issues I wish to raise with you pertain broadly to our nation’s 
scientific, research, education, and library concerns. And although I do not address 
directly the important issues raised by this legislation for the commercial sector, 
which are the focus of other testimony before you, my remarks are cognizant of the 
broader implications to our nation’s economic and social progress. 

My testimony makes the following points, which build on our previous analyses:
fl As a matter of public policy, there are several key principles that must in-

form the process of crafting any new legislation in this area, including the 
following:
1) The public-domain status of factual, non-copyrightable information must 

be preserved, and any new protection regime should leave a wide buffer 
zone to ensure that factual information will not be subjected to propri-
etary claims.
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2) Only significant problems of unfair competition and market failure that 
have been proven should be addressed, and negative unintended con-
sequences must be avoided.

3) A reasonable balance of interests among all stakeholders in the informa-
tion economy should be maintained. Congress should proceed cautiously 
in creating new protection regimes, because once created, a new protec-
tion regime is virtually impossible to dismantle.

4) Healthy competition in the information industry needs to be promoted, 
while the further strengthening of unwarranted monopolies should be 
avoided.

5) Exclusive control, either de jure or de facto, by private parties over infor-
mation and databases produced by the government must be prevented.

6) New protection regimes should not create any doubt or controversy 
about the lawfulness of traditional and customary access to and use of 
factual information for not-for-profit science, research, and education. Ef-
fective exceptions must be adopted.

7) The important role and functions of our nation’s libraries must not be 
undermined.

fl The draft legislation includes a number of improvements over previous 
versions of this legislation that have been introduced by the House Com-
mittee on the Judiciary since 1996.

fl There are still major problems and ambiguities in the current draft bill that 
can and should be addressed, assuming that the creation of a new statutory 
remedy is still deemed necessary.

fl The Academies and the other organizations represented in this testimony 
remain committed to playing a constructive role in helping Congress to con-
sider the issues of database protection in a way that is consistent with the 
principles identified in this testimony and that avoids negative unintended 
consequences.

* * *

A. KEY PRINCIPLES

1) The public-domain status of factual, non-copyrightable information must 
be preserved, and any new protection regime should leave a wide buffer 
zone to ensure that factual information will not be subjected to propri-
etary claims.

As we have noted in previous testimony on this issue, access to and use of factual 
data in the public domain is essential to furthering our understanding of nature, 
to the validation of scientific claims, and to the progress of science and our nation’s 
system of innovation. The advent of digital technologies for collecting, processing, 
storing, and transmitting data has led to an exponential increase in the size and 
number of databases created and used. A hallmark trait of modern research is to 
obtain and use dozens or even hundreds of databases, extracting and merging por-
tions of each to create new databases and new sources for knowledge and innova-
tion. 

Not only researchers and educators, but all citizens with access to computers and 
networks, constantly create new databases and information products for both com-
mercial and noncommercial applications by extracting and recombining public-do-
main data and information from multiple sources. The rapid and continuous syn-
thesis of disparate data by all segments of our society is one of the defining charac-
teristics of the information age. Moreover, the serendipitous nature of research and 
the need of scientists and others to make transformative uses of non-copyrightable 
facts are such that one cannot predict when or how a database will be used. The 
ability of individuals and organizations to use information in a wide variety of inno-
vative ways is also a measure of success of the original data-collection efforts. 

Society uses the fruits of such research and innovation to expand the world’s base 
of knowledge and applies that knowledge in myriad downstream applications to cre-
ate new wealth and to enhance the public welfare. Indeed, the policy of the United 
States has been to support a vibrant research enterprise and to assure that its pro-
ductivity is exploited for national gain. Thus, freedom of inquiry, the availability of 
scientific and other factual data in the public domain, and the open publication of 
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results are cornerstones of our research system that U.S. law and tradition have 
long upheld. 

The results of these wise policies have been spectacular. For many decades, the 
United States has been the leader in the collection and dissemination of scientific 
and technical data and in the discovery and creation of new knowledge. Our nation 
has used that knowledge more effectively than any other nation to support new in-
dustries and applications, such as the biotechnology industry and the discovery of 
new diagnostics and cures for hereditary and other diseases. 

In addition to the critical importance to our progress in science and innovation 
for factual information to remain in the public domain, it also is essential for many 
other compelling American values and needs, including 1st Amendment rights of 
freedom of expression, the promotion of the information economy, democracy and 
good governance, and other public- interest uses by consumers and society generally. 

Because of the overriding importance of non-copyrightable factual information re-
maining in the public domain, any new legislation in this area must be limited to 
remedying unfair conduct in commerce rather than extending any exclusive property 
rights in the factual information itself. 

Where there is uncertainty or doubt about the effect of potential new legislation, 
Congress should be careful to err on the side of caution. When the subject matter 
consists of the fundamental building blocks of knowledge, science and expression, 
the cost of over-protection far exceeds the cost of under-protection.

2) Only significant problems of unfair competition and market failure that 
have been proven should be addressed, and negative unintended con-
sequences must be avoided.

Proponents of new database protection legislation have long argued that the mis-
appropriation of databases is a major problem in the U.S. information industry and 
that existing methods of protection and remedies are inadequate. We find both as-
sertions to be of increasingly dubious validity. 

There is little evidence since the last time we testified on this issue before Con-
gress that databases or other collections of information are routinely stolen or that 
there is massive market failure in the information industry. Indeed, database pro-
ducers already enjoy a broad range of legal, technological, and self-help methods-
many of which have been further strengthened in recent years-that protect the 
fruits of their investments. Available legal remedies at the federal level include tra-
ditional copyright law, new rights to prevent the circumvention of technological pro-
tection measures granted under the Digital Millennium Copyright Act, and the new 
Computer Fraud and Abuse Act. Under state law, many jurisdictions have a com-
mon law prohibition against misappropriation of ‘‘hot news,’’ and a claim for tres-
pass to chattels to protect databases. 

Contracts and licenses are now used universally by database owners to make 
their products available under a range of custom-tailored, restrictive conditions. 
Technologies that protect digital databases and help enforce the existing statutory 
and contractual rights of owners are constantly being refined and strengthened, in-
cluding such methods as encryption, online database access controls, software and 
hardware based trusted systems, and digital object identifiers and electronic water-
marks. Indeed, these contracts and technologies are increasingly employed to limit 
uses of data and information that would otherwise be permitted by law. Congress 
should carefully monitor their use and consider whether limits on their use are 
needed to preserve the balance between access to and use of factual information and 
the incentives to invest in the collection of such information, both of which are es-
sential to the vigorous growth of science and knowledge. 

Finally, market based protections of databases through self-help business prac-
tices such as frequent updating and customizing can help make misappropriation 
less effective. Taken together, these database protection methods have helped make 
the commercial database market expand successfully in the United States. 

The Academies, the Association of American Universities, the American Library 
Association, and the Association of Research Libraries nonetheless are committed to 
playing a constructive role in helping Congress to consider the issues of database 
protection in a way that is consistent with the principles identified in this testimony 
and avoids unintended negative consequences. The National Research Council re-
ports referenced at the end of this testimony analyze the far- reaching negative im-
plications to research and innovation that could result from legislation that is overly 
protective of data and non-copyrightable factual information.

3) A reasonable balance of interests among all stakeholders in the informa-
tion economy should be maintained. Congress should proceed cautiously 
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in creating new protection regimes, because once created, a new protec-
tion regime is virtually impossible to dismantle.

It is essential to consider fully and to promote a healthy balance of the interests 
of all the stakeholders in the information economy and society, including the general 
public. The trend in recent years has been to increase the breadth, depth, and 
length of all types of intellectual property protection. The creation of any new statu-
tory rights, particularly for subject matter as sensitive as non-copyrightable factual 
information, must be done in full cognizance of the interaction of these rights with 
other parallel rights conferred by other statutes to avoid negative synergistic effects. 
In this regard, a major concern for the research community, as discussed further 
below, are the potential negative effects on access to and use of databases from un-
bridled, highly restrictive licensing practices, especially through increasingly legiti-
mized adhesion contracts (e.g., shrink-wrap and click-on licenses), in concert with 
any additional new statutory rights in databases. 

Further, history has demonstrated that once granted, intellectual property rights 
are rarely, if ever, reduced or limited. Thus, if there is uncertainty about the effect 
of any proposed new protection, it is important err on the side of caution and the 
preservation of the status quo.

4) Healthy competition in the information industry needs to be promoted, 
while the further strengthening of unwarranted monopolies should be 
avoided.

The promotion of competition is primarily an economic issue of direct interest to 
our colleagues in industry, but the benefits of competitive prices and increased qual-
ity accrue to the public. It is important, nonetheless, to emphasize that a preponder-
ance of scientific databases are produced by sole sources, whether in the public or 
the private sector. For example, the vast majority of observational data sets of phe-
nomena in the natural world, as well as all unique historical factual compilations, 
can never be recreated independently and are therefore frequently available only 
from a single, original source. In other cases, scientific databases are de facto 
unique natural monopolies because the cost of producing the data and the potential 
market are such that the economics will not support multiple sources. Even when 
data that are similar, but not identical, to original research results or observations 
are available for use in non-technical applications, researchers and educators are 
unlikely to consider an inexact replica of a database to be a suitable substitute if 
it does not meet fully the original specifications. For this reason, scientific databases 
are particularly prone to monopoly control. Any new legislation therefore must not 
enhance the market power of sole-source providers in any segment of the informa-
tion industry without adequate public-interest safeguards.

5) Exclusive control, either de jure or de facto, by private parties over infor-
mation and databases produced by the government must be prevented.

Consistent with principle #1 above, the public domain status of governmental 
databases and other information products is a key factor for the success of our na-
tion’s research enterprise, as well as for other compelling national values and inter-
ests. Legislation that confers new rights on the private sector must fully exempt 
government databases from the scope of protection and avoid the possibility of ex-
clusive capture by private-sector entities.

6) New protection regimes should not create any doubt or controversy 
about the lawfulness of traditional and customary access to and use of 
factual information for not-for-profit science, research, and education. Ef-
fective exceptions must be adopted.

Also in keeping with principle #1 above, it is important to provide clear immunity 
for customary non-commercial scientific, research, and educational uses from the 
scope of a database protection statute. Non-profit institutions should not be required 
to have expert intellectual property counsel looking over the shoulder of every sci-
entist and scholar. Customary activities should not be chilled. Because in the case 
of databases, facts themselves are at issue, the legislation should include an express 
presumption that such customary uses are exempt from liability and the burden of 
proof on the plaintiff of demonstrating a violation should be heightened.

7) The important role and functions of our nation’s libraries must not be 
undermined.

Libraries traditionally have served the important public-interest function of pro-
viding access to information to our nation’s citizens, and performed essential preser-
vation and archiving activities. Any new rights conferred by new legislation on data-
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base owners must not undermine the libraries’ ability to continue its role as public-
interest intermediary for the access to and preservation of factual information re-
sources.

* * *

B. PRELIMINARY COMMENTS ON THE DRAFT LEGISLATION

We have not had sufficient opportunity to analyze comprehensively the draft 
‘‘Database and Collections of Information Misappropriation Act of 2003.’’ The issues 
and competing interests in this legislation are complex and difficult to reconcile. Al-
though the process has been long and difficult, we believe that it has led to a deeper 
understanding of the issues, which was so palpably lacking when the first legislative 
proposal, based on the European Union’s database directive, was introduced in 1996. 
It also has demonstrated the inherent problems with introducing any new rights in 
this Constitutionally sensitive area and the importance of addressing adequately the 
competing legitimate interests of the many stakeholders in the information econ-
omy, not only the economic interests of the originators of commercial databases. 

Our preliminary analysis of this new version of the legislation is consistent with 
the views expressed by the major university organizations in the September 9, 2003 
letter from Nils Hasselmo, President of the Association of American Universities, to 
the two cognizant Committee Chairmen. We conclude that although improvements 
have been made over the previous legislative proposals introduced by the Committee 
on the Judiciary, very significant problems still remain to be resolved. Moreover, the 
current draft contains a number of new provisions whose intent and impact are am-
biguous and which could have serious unintended consequences for the research and 
education enterprise. 

We appreciate, in particular, several improvements that have been made in re-
sponse to the concerns expressed earlier by the Academies and other parties to this 
process. The move toward a standard of liability grounded more in unfair competi-
tion law and the elimination of some of the most unacceptable aspects of previous 
versions of the Committee on the Judiciary’s proposed statutes, are certainly wel-
come. Among the specific improvements that we see are the elimination of quali-
tative substantiality, the effort to tie liability to direct competition in the same mar-
ket as the existing database, the adoption of a knowledge requirement as a condi-
tion of liability, and a limitation to databases that require substantial effort to de-
velop. The elimination of criminal penalties and the explicit recognition of the doc-
trine of misuse as a limiting factor on lawsuits are also positive developments. 

Although the discussion draft addresses some of the concerns we identified pre-
viously, many serious problems remain nonetheless, while new ambiguities have 
been introduced by the recent changes. We note here only the issues of greatest con-
cern to the scientific, research, education, and library communities, consistent with 
the principles articulated above, and also incorporate by reference the additional 
concerns expressed in the September 9 letter from Nils Hasselmo. In particular:

fl With regard to the liability standard, the discussion draft could confer per-
petual ownership rights in a wide variety of data by virtue of protecting in-
vestment based on open-ended maintenance of a database. In addition, the 
concept of ‘‘making available to others’’ appears to be overly broad, posing 
a threat to customary collaborative work within or among universities and 
research institutions. Moreover, a minimal amount of harm-even one lost 
sale or a single lost source of data-could lead to a finding of liability and 
to a chilling of the use of public-domain factual information, contrary to the 
values articulated under principle #1 above.

fl The exception for educational, scientific, and research institutions applies 
only if the institutions are nonprofit and their ‘‘making available’’ is for non-
profit purposes. This would discourage joint research and development ac-
tivities between nonprofit institutions and corporations. Especially troubling 
is that the exception can be overridden by a shrink- wrap or click-on license 
and render the exception meaningless—a major concern noted under prin-
ciples #3 and 6. Any new legislation must preclude such a possibility. Fi-
nally, we continue to urge that the burden of proof of demonstrating that 
customary not-for- profit scientific, research, and educational uses of factual 
information are unreasonable should be a heavy one and should be borne 
by the plaintiff.

fl The scope of the exclusion for government information in the discussion 
draft is uncertain as well. It appears that a publisher that incorporates gov-
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ernment information in its database could prevent others from making 
available that government information - even if it is not available from any 
other source, contrary to principle #5.

fl By failing to address the problem of sole-source databases, the discussion 
draft increases monopolists’ control over competitive uses of information. 
This is of particular concern in the market for databases used in scientific 
research and education, as noted under principle #4. The provision on mis-
use, which could help mitigate harmful conduct of database monopolists, 
lacks any guidance for courts to determine whether misuse occurred. The 
misuse provision should specifically address the issue of sole-source data-
bases. H.R. 1858 contained appropriate language in this regard.

While we believe that the Committees have made progress on this legislation, it 
is clear that the current discussion draft is still not ready to be adopted and would 
introduce serious problems in its present form for many stakeholders in the infor-
mation economy, including the scientific, research, educational, and library sectors. 

In closing, I would like to reiterate that the Academies, and all of the organiza-
tions I represent in my testimony today, have sought to play a constructive role in 
the congressional efforts to craft appropriate legislation in this complex and sen-
sitive area. We look forward to working with Congress on this issue to develop a 
consensus on how best to move forward from here. 

Thank you again for providing us with the opportunity to testify at this hearing.

* * *

Recent relevant National Research Council reports, published by the National 
Academies Press and all freely available at: www.nap.edu :

The Role of Scientific and Technical Data and Information in the Public Domain 
(2003)

The Digital Dilemma: Intellectual Property in the Information Age (2000)
A Question of Balance: Private Rights and the Public Interest in Scientific and 

Technical Databases (1999)
Bits of Power: Issues in Global Access to Scientific Data (1997)

Mr. SMITH. At this point, I am going to turn the Chair over to 
Congressman Stearns, and we will continue with the hearing. 

Mr. STEARNS. I thank my colleague, and I certainly would defer 
to him to start with his questions. 

Mr. SMITH. Thank you, Mr. Chairman. Mr. Carson, let me direct 
my first question to you, and this goes to page 8 of Mr. Wulf’s pre-
pared testimony, and he mentions several examples of serious prob-
lems with the proposed legislation, and let me read you the first 
two and ask you to tell us why they are or are not serious prob-
lems. 

Now, he says, first with regard to the liability standard the dis-
cussion draft could confer perpetual ownership rights in a wide va-
riety of data by virtue of protecting investment based on open-
ended maintenance of a database. And second, the exception for 
educational, scientific and research institutions arise only if the in-
stitutions are nonprofit and their making available is for nonprofit 
purposes. 

Do you consider those to be serious problems, and if not, why 
not? 

Mr. CARSON. We understand the concern, Mr. Chairman. How-
ever, we are not certain how serious they are in the context of this 
bill. Let’s take the first one. Would this discussion draft confer per-
petual ownership rights? We don’t think so, and we don’t think so 
primarily because of one of the requirements that the unauthorized 
making available in commerce has to occur in a time-sensitive 
manner. 
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As we stated in our testimony, there is, we think, some ambi-
guity in the current draft that suggests what is meant by that. If, 
as we understand, this is simply a codification of the ‘‘hot news’’ 
doctrine, then we don’t see how there can be any conceivable prob-
lem with perpetual ownership rights. If it goes beyond ‘‘hot news,’’ 
then we really have to give it further thought and have a clear un-
derstanding of what is meant by this time-sensitive component and 
the elaboration that a court should consider the temporal value of 
the information in the database within the context of the industry 
sector involved. That, we think, does need some amplification and 
clarification, and depending on where that leaves us, we may or 
may not have some kind of problem. 

On the second aspect, whether the restriction of the exception for 
educational, scientific and research institutions to nonprofit institu-
tions is a problem, I guess my first reaction to that would be that 
while we think it is a good thing that this legislation—this pro-
posed legislation—would have an exclusion for nonprofit edu-
cational scientific and research institutions, when you look at the 
scope of the prohibitions set forth in section 3, which is clearly ad-
dressed to competitive activity which is serving as a functional 
equivalent in the same market as the data base—the proprietor’s 
database—it is really hard to imagine too many situations, if any, 
when a nonprofit, scientific or educational research facility would 
be engaging in an act which would even implicate that primary 
prohibition. 

So that would be the first part of my answer, and the second part 
would be—we think there is a distinction between nonprofit insti-
tutions and for-profit institutions. If you are in this business for a 
profit, then maybe you should be on the same playing field as any 
other for-profit actors. 

Mr. SMITH. Thank you, Mr. Carson. 
Mr. Kupferschmid, in the appendix to your prepared testimony, 

you give several examples of databases that are not currently pro-
tected by copyright law. Two of the examples you gave are the di-
rectory of information on U.S. cable television systems, and the sec-
ond was a Massachusetts lawyer diary and manual. 

My question for you is why should they be protected? And my 
question for Mr. Donohue and Mr. Wulf is why not? 

Mr. KUPFERSCHMID. One of the cases you are talking about, War-
ren Publishing v. Microdos, was a case involving a cable directory, 
and in that case Microdos came along and copied and sold the data-
base in competition with Warren, a typical case of free riding, the 
exact type of situation we are trying to address here. 

Since that case has come down Warren Publishing has taken 
steps to try to protect themselves. What they have done is they 
have now put a shrink wrap license around the cable directory, be-
cause they feel that is pretty much the only way that they can pro-
tect themselves. 

I think it is quite interesting that because there is no law to pro-
tect themselves and they have taken this step, they have gotten 
this directory sent back to them from libraries and from others who 
do not want to adhere to the shrink wrap agreement. They won’t 
open it up. So what that means is because there is no law and be-
cause Warren Publishing has had to take these steps to protect 
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themselves, in essence, there is information that is not getting out 
there. And that is because there is no law and they have had to 
use other means to protect themselves. If there were a law, then 
presumably they would not have to do that and——

Mr. SMITH. Thank you. Mr. Donohue and Mr. Wulf, very briefly, 
why shouldn’t we protect that directory and that—directory of in-
formation U.S. cable television systems and the Massachusetts law-
yer diary and manual? Why shouldn’t we protect those databases? 

Mr. Donohue. 
Mr. DONOHUE. I believe that there is enough law on the books 

to give most companies the protection that they would need. What 
we are doing here, when you think about the Internet, when you 
think about the databases that are available—and there are mil-
lions of them—what we are doing here is talking not about the 
facts, as my colleague said here, but about the format, how they 
are put together. And certain of those things ought to be paid for. 
If they are not paid for appropriately, then the law which we now 
have should be used to protect those that are injured. 

To put together a new piece of legislation, to run around and look 
within those millions of databases for somebody that has been 
harmed is—in some ways this is getting ridiculous, because we are 
looking around for a problem for this solution. 

Mr. SMITH. Mr. Donohue, if current law was not sufficient, would 
you support legislation that would close that loophole? 

Mr. DONOHUE. If I saw it and it made sense and if there was a 
serious enough problem to be resolved, of course. 

Mr. SMITH. Okay. Thank you, Mr. Donohue, and thank you, Mr. 
Chairman. 

Mr. STEARNS. I thank my colleague. 
Mr. Carson, let me just follow up here a little bit with what my 

colleague talked about. Now, you expressed the view that mis-
appropriation is the best approach to this issue. Right? 

Mr. CARSON. That’s correct. 
Mr. STEARNS. And so when you say misappropriation, you are 

talking about products versus rights of facts. Is that a good inter-
pretation of what misappropriation is? In other words, you are say-
ing misappropriation as a rule could be used to say that the facts 
themselves as developed could be used as property, products. No? 
Why don’t you define misappropriations for me. 

Mr. CARSON. No. Misappropriations—in fact on the opposite end 
of the spectrum from the property right—is an aspect of unfair 
competition, Mr. Chairman, and therefore the—basically the focus 
of a misappropriation claim would be the act of competition, the 
taking of someone else’s database and using it in competition with 
them. 

Mr. STEARNS. Okay. Now, in the Supreme Court International 
News Service v. Associated Press, do you believe that it is necessary 
for that approach to closely track the language that is in that deci-
sion? 

Mr. CARSON. I don’t think it is necessary, Mr. Chairman. I think 
it is probably the minimum. It is my understanding that this dis-
cussion draft, in fact, is an attempt and not a bad attempt to track 
the language in the INS decision and subsequently the NBA deci-
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sion which also follows that, but it doesn’t necessarily have to be 
that narrow. 

Mr. STEARNS. And yet in the Supreme Court decision with Feist, 
it says no copyright protection for noncreative databases no prop-
erty right. Now, does that go against what you just said? 

Mr. CARSON. Not at all. It is talking about copyright. We are not 
talking about copyright here. We are talking about an entirely dif-
ferent species of protection. 

Mr. STEARNS. So you would agree that what the bill in tracking 
the INS decision is the appropriate way to go? 

Mr. CARSON. We would think that that is an appropriate way to 
go, I think, is how I would put it. 

Mr. STEARNS. An appropriate way. 
Okay. Mr. Donohue, how do you respond to the specific example 

cited by Mr. Kupferschmid of court cases that have not offered pro-
tection to databases? And we hear all the time, you know, that 
there is no protection for these databases. What would be your re-
sponse that the courts are not helping out? 

Mr. DONOHUE. Well, we have a couple of examples here of legal 
situations that narrowed the scope of what is protected, and there-
fore, it is seen to be not helping out. The issue here, you know, we 
have gone through a phenomena over the last 10 years in this 
country in the expansion of databases that are no longer held in 
our hand. We look at them on the screen or we pull them off from 
an electronic system. We have gone through the whole question of 
taxing and how do you pay for these issues and the protection and 
privacy. 

This issue is so small compared to everything else, I would not 
argue with you, Mr. Chairman, that you somewhere can find some-
one that was injured; but the preponderance of evidence is that the 
benefits far outweigh the loss in terms of what is happening with 
this valuable information without intentionally injuring anybody’s 
economic well-being. What is the benefit for our society versus—
and you have to ask a question, why do we really want this legisla-
tion? Do we want it because every day people have economic loss 
or intellectual property loss? Or do we want it because certain peo-
ple are looking for a way to perhaps capture information for their 
own economic gain? And I am not suggesting that that is the only 
interest here. 

What I am suggesting is that our members, AT&T and Yahoo 
and Bloomberg and Schwab and people that maintain extraor-
dinary databases are saying, Tom, we are not being injured. We 
don’t really think this legislation is going to help. And what it is 
going to be is a retirement opportunity for certain class action or 
mass action or straight-action lawyers. We don’t need this type of 
new legislation, because we don’t have a problem to fix. 

I wouldn’t argue, though, Mr. Chairman, that a very smart guy 
from a good organization that it itself is divided on this issue can’t 
find an exception or a circumstance where somebody was injured. 

Mr. STEARNS. My time has expired. You probably could have 
touched on the fact that the bill allows for quadruple damages. 

Mr. DONOHUE. I said that in my testimony. 
Mr. STEARNS. Okay. 
Mr. Berman. 
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Mr. BERMAN. Thank you, Mr. Chairman. Just to clarify, Mr. 
Donohue, you are not saying that there is something inherently 
wrong when people try to capture information for their economic 
gain, are you? 

Mr. DONOHUE. No. As a matter of fact, that is what I represent 
on a fair and equitable way without disadvantaging others through 
the use of the Government. 

Mr. BERMAN. Mr. Carson, the ACLU writes in opposition to the 
draft legislation they raise first amendment concerns, which I 
think the Committees should appropriately—should consider and 
give way to, but they also state that the copyright clause of the 
Constitution stands as an affirmative bar to protection of 
unoriginal compilations of facts and that therefore the draft bill 
violates the copyright clause. While Chairman Stearns didn’t quite 
say that in his opening statement, he came pretty close to saying 
that. What does the Copyright Office think of this assertion that 
the copyright clause of the Constitution prevents Congress from 
protecting facts and that the bill attempts to evade an important 
Congressional limitation on—constitutional limitation on Congres-
sional power? 

Mr. CARSON. Mr. Berman, clearly the copyright clause prevents 
Congress from protecting facts through the vehicle of the copyright 
laws, and there is a pretty good argument that the copyright clause 
might as well prevent Congress from protecting databases through 
conferring a property right that is essentially the same as a copy-
right on database producers; but the copyright clause does not 
speak to Congress’s power under the commerce clause to regulate 
competition in this industry if what the legislation is in fact regu-
lating is that competition and is not conferring exclusive rights, 
which is the copyright package and which is what the copyright 
clause, in fact, addresses. 

Mr. BERMAN. Thank you. 
Dr. Wulf, you argue that new database legislation is unnecessary 

because the DMCA copyright laws, trespass actions and contracts 
provide database producers with adequate protection, yet many of 
the organizations that you represent today advocate in other con-
texts rolling back the DMCA, weakening copyright law and placing 
Government limitations on the freedom to contract in the form of 
compulsory licenses and things like that. 

Isn’t there an inconsistency between these positions? The organi-
zations you represent appear to be proposing that we take away 
the very protections that they assert through you, provide adequate 
protection to database creators. Will they support strong database 
legislation if they succeed in rolling back protection in these other 
areas? 

Mr. WULF. I think inflating the two issues is probably a mistake. 
You are absolutely right, there are organizations which have dif-
fering views from my own on some of these issues. I happen to 
have been an entrepreneur who spun out from a university and 
started a software company and intellectual property rights in soft-
ware which is very much a gut issue for me. 

Mr. BERMAN. I don’t think I inflated the two issues. I think the 
organization you represent has. 
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Mr. WULF. I am representing those organizations with respect to 
this particular bill and not with respect to everything that they 
have ever said or done. 

Look, I think the essential point here is—and by the way, you 
probably know that in earlier testimony we said—we, the acad-
emies, not everybody I represent here, said that we thought there 
was potentially a gap that needs to be filled. Things have happened 
since then. We need to now, I think, stand back very carefully and 
ask whether the things that have happened, like the Digital Mil-
lennium Copyright Act, have closed that gap to the point where 
this legislation is no longer needed. I was not advocating not doing 
it. I am advocating taking a very careful look. 

Mr. BERMAN. At whether or not the DMC——
Mr. WULF. Whether that gap still exists. 
Mr. BERMAN. And if it doesn’t, it is because the Digital Millen-

nium Copyright Act may have closed that gap. 
Mr. WULF. And the Computer Fraud and Abuse Act and new 

technology in cryptography and, you know, a lot of things. It is not 
the one thing. 

Mr. BERMAN. Thank you very much, Mr. Chairman. I yield back. 
Mr. STEARNS. I thank the gentleman. 
Mr. Keller, my colleague from Florida. 
Mr. KELLER. Thank you, Mr. Chairman. Let me begin with Mr. 

Kupferschmid. I was taking some notes when Mr. Donohue was 
speaking. He said there is no real world example of a database not 
protected under current law. I got the gist of his testimony was 
there is not really a problem, because you have the adequate exist-
ing laws to cover it. If you were speaking to a sixth grade class, 
what would you say is a real word example they could relate to 
that is not protected by existing law? 

Mr. KUPFERSCHMID. Well, the example I would give them would 
probably be Ticketmaster v. Tickets.com, because that involved con-
cert information. So why not go with that since we are dealing with 
a teenage crowd here. In that case, Tickets.com originally deep-
linked to the information in Ticketmaster’s Web site. Ticketmaster 
didn’t want them to do that, so they were able to use technology 
to prevent them from deep-linking. The technology didn’t work be-
cause Tickets.com then came and sent out a Spider, Robot, Web 
Crawler, whatever you want to call it, and copied the information 
and put it into their database. So Ticketmaster then sues Tick-
ets.Com since the technology didn’t work. 

Well, Ticketmaster then sues for four claims. They sue for copy-
right infringement, misappropriation law, breach of contract and 
also trespass law. Guess what? They lost on all four claims. They 
lost on copyright because there was no copyrightable expression in 
the concert data that was taken. They lost on misappropriation, be-
cause there is a ‘‘hot news’’ misappropriation requirement, and the 
information was not considered to be time-sensitive or highly time-
sensitive under that criteria. 

Under breach of contract theory, there was held to be no con-
tract. This was just a Web page with terms and conditions at the 
end. Browse wrap licenses like that are usually not enforceable. 

And lastly in trespass, this was the same court that heard the 
trespass claim in the eBay Bidder’s Edge case; but yet, they turned 
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around and said there was no damage to a server or any type of 
damage to hardware that Ticketmaster had and therefore there 
was no trespass. So they tried technology, it didn’t work. They tried 
contract, it didn’t work. They tried misappropriation. They tried 
trespassing. They tried copyright. All out of luck. They lost. That 
is a typical case. 

Mr. KELLER. That is a sophisticated sixth grade class. All right. 
In fairness to the other side, Mr. Donohue let me ask you a tough 
question here. You argue that there is essentially not a problem, 
because existing laws offer protection in a database. At least that 
is how I inferred your testimony. However, I understand that some 
opponents, including I guess some of your members such as 
Bloomberg, are making arguments in court now such as the day 
star versus 20th century case, the one they signed on to, that the 
current protections provided by contracts, State laws on trespass 
and the Computer Fraud and Abuse Act should be precluded from 
protecting databases. 

How do those two positions coexist? 
Mr. DONOHUE. A sixth grade answer? 
Mr. KELLER. I hope so. That is all I can understand up here. 
Mr. DONOHUE. My first argument is there is not a repetitive com-

pelling problem of any size or shape that would compel the Con-
gress of the United States to act and pass new legislation. My sec-
ond issue is that we heard what the court didn’t do and regularly 
doesn’t do with the occasional case that it gets. I think that de-
serves some consideration in terms of maybe what is happening is 
people are using, for the most part, information that should be 
available. I make no argument for even a sixth grader that there 
aren’t occasional problems that we would all feel badly about, but 
we don’t need a massive new set of legislation that is going to give 
the trial lawyers a whole new retirement program just to deal with 
those occasional issues. Thank you very much to the sixth grade. 

Mr. KELLER. Well, if this legislation had the misappropriations 
standard, which I think you previously wanted and didn’t have, the 
quadruple penalties and had a couple of other things that were 
changed, would this be something that you think would merit sup-
port or do you think it is just a fatally flawed idea from the get-
go? 

Mr. DONOHUE. Well, for the reasons I expressed, I rather think 
it is flawed. Of course, any time the Congress and the Committee 
with smart people like this change a piece of legislation around and 
narrow its scope, we would always look at it and we would look at 
it thoughtfully. 

What I am commenting on is the draft that was put before us, 
and that would be a mistake for this Committee to advance. 

Mr. KELLER. Thank you, Mr. Chairman. I have nothing further. 
Mr. STEARNS. I thank my colleague. 
The Ranking Member on the Commerce Consumer Protection 

and Trade, we welcome her, Ms. Schakowsky. 
Ms. SCHAKOWSKY. Mr. Kupferschmid, Mr. Donohue said that he 

has members of his association which has taken a very strong posi-
tion against this legislation who themselves have databases, and I 
am trying to understand then what the difference is between the 
interest that you represent and the interest—and I would welcome 
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Mr. Donohue’s comment as well. If one segment doesn’t have a 
problem, are you just finding—you know, as Mr. Donohue has sug-
gested—a couple of examples but that industry wide it is not a 
major problem that needs our addressing? 

Mr. KUPFERSCHMID. I think the difference between the number 
and the types of database producers that we represent compared 
to the chamber of commerce, I think it is significantly different. We 
have in our coalition here 70 companies that are pure database 
producers that are supportive and they know that there is a need 
for legislation. I won’t speak for the Chamber. I will let Mr. 
Donohue speak for himself, but I highly doubt that there is that 
number of companies in his association interested in this issue. I 
know he referenced the fact that we are divided on this issue. 
Nothing could be further from the truth. I mean, SIIA and CADP 
are very supportive of database legislation protection, and recog-
nize the need for it. The coalition against database piracy, which 
involves members like Dow Jones, eBay, the Newspaper Associa-
tion of America, McGraw-Hill, the National Association of Realtors, 
and smaller companies like Carfax and Berkshire Publishing, they 
are all supportive and there is they believe that there is a definite 
need. These are companies that their business is producing data-
bases. 

Ms. SCHAKOWSKY. Mr. Donohue. 
Mr. DONOHUE. Thank you very much for the opportunity to com-

ment. First, we have more than 3 million members. We have a ma-
jority of the major database holders as our members. The list that 
you have been submitted on the other side has 14 subsidiaries of 
one company, has a number of people, who I think if they had an 
opportunity to review this legislation might have another view, but 
let me say, Congresswoman, that the interesting thing about my 
job is not dealing with the Congress, because that is easy. 

It is dealing with my members. But the great majority of our 
members have made it very clear that an added legislation that 
opened up this litigation problem and that made it more difficult 
for people to use their product and access their information would 
be a difficulty for them. And if the Committee would like, I would 
be very happy to give you an extensive list. I think it would be a 
little longer than the one over here. 

Ms. SCHAKOWSKY. Thank you. I am looking at the letter from the 
American Civil Liberties Union, and one of the issues that they 
raise is the issue of subpoena powers. They say subpoena powers 
pose serious privacy concerns. Section 7 of the bill gives database 
owners broad subpoena powers with no judicial discretion. A clerk 
must grant a subpoena as long as the proposed subpoena ‘‘is in 
proper form,’’ and that ‘‘the accompanying declaration is properly 
executed.’’ there is no prescription for due process protections or 
even a requirement that an applicant may prime fascia dem-
onstrate that a proposed defendant has, indeed, violated the law 
before violating her privacy. 

This lack of privacy related safeguards seem ripe for abuse. I 
don’t know if it is Mr. Carson, Mr. Wulf who would want to com-
ment on that. 

Mr. CARSON. Yes. This is an issue that goes certainly beyond this 
particular bill. And let me make clear that we have no particular 
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position whether such a provision is appropriate in database legis-
lation. I think we would need to hear the case to be made for that. 
But to the extent that you are referring to a controversy that is 
very much in the air with respect to section 512 of title 17, which 
does have the process that you described, we are quite familiar 
with that and we think most of the complaints that you have just 
described frankly have very little to them when you peek beneath 
the hood. 

The fact of the matter is that the types of problems that people 
have claimed exist in that respect first of all are to some extent ob-
viated by the protections that are built into section 512 of title 17, 
some of which are not in this discussion draft, and we think that 
if you continue to consider such a provision in this discussion draft 
you need to consider including such provisions—in particular provi-
sions that require that before you get the subpoena you file some-
thing with the court that lays out the basis for your need, including 
identifying what work is being infringed and where you can find 
the infringing material. 

Beyond that, though, what you have described, if you think about 
it, isn’t so very different from what happens every day in civil liti-
gation. Subpoenas are issued by attorneys in civil litigation without 
any judge reviewing them. They can seek information about third 
parties. The third party has no right even to be aware that it is 
being sought from the person to whom the subpoena is directed 
until after the fact. So what you are describing is simply a matter 
of fact, every day in civil litigation in this country. 

Mr. KUPFERSCHMID. If I could just supplement what David said, 
and I agree with everything that he said. To give some context to 
this, the subpoena provision that is in this bill was drafted at the 
very outset when the negotiations over this draft legislation had 
first started. As we all know, a lot has changed over that period 
of time. But at the time when this provision was drafted the ISPs 
were supportive of this exact provision that is in the bill. Like I 
said, I know a lot has changed in the legal regime certainly within 
those 3 years, but this remains to be an important provision to 
database producers. We will be, willing to discuss changes to it or 
to address their concerns, as I mentioned before, if that is nec-
essary. 

Ms. SCHAKOWSKY. Did you want to say anything? 
Mr. WULF. I am not a lawyer and so I would be happy to respond 

in writing if that would be all right. I must admit that what I just 
heard, however, as a layman scares me. 

Ms. SCHAKOWSKY. It is disturbing, isn’t it? 
Mr. WULF. Yes. 
Ms. SCHAKOWSKY. Thank you, Mr. Chairman. 
Mr. STEARNS. Gentleman from New Jersey, Mr. Ferguson. 
Mr. FERGUSON. Thank you, Mr. Chairman. I am not a lawyer ei-

ther, thankfully. We are beating up on lawyers a good bit today 
and I usually will jump right in there. I have the AT&Ts of the 
world in my district. I also have Reed Elsevier, Martindale Hubbell 
in my district. They obviously are coming at this issue from dif-
ferent sides. I think some very good points have been made quite 
articulately by our panel today, and I appreciate all of your testi-
mony. My concern is with this chilling effect that we have heard 
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talked about and actually if I am not mistaken it has been cited 
on both sides of this debate and this conversation. And to Mr. 
Donohue I wanted to kind of engage you a little bit on this. 

As I have said, I wholeheartedly agree with you and the Cham-
ber on the need for tort reform, for less litigation, for all of the 
above and you know I have been a loyal foot soldier in that battle 
and will continue to be. 

Mr. DONOHUE. Thank you, sir. 
Mr. FERGUSON. And I certainly can appreciate the desire to stay 

away from increased litigation, increased frivolous lawsuits, et 
cetera, in the future. And I agree that frivolous lawsuits, litigation 
trial lawyers, et cetera, have had a chilling effect on business job 
creation, et cetera, in a whole host of areas. My concern is that—
and the way I am seeing this kind of break down a little bit and 
also with what I have heard in our own office, from folks in my dis-
trict on various sides of this, is that the folks who are somewhat 
in the database business, like the AT&Ts of the world, but who 
have many other business interests are not as interested in this 
legislation or certainly not supportive of it because they see it as 
more of a litigation magnet rather than a protection for their busi-
ness. And the folks at, say, Martindale Hubbell, for instance, and 
Reed Elsevier, this is their entire business. So they are much more 
interested in these protections that they would be afforded and 
their products would be afforded under this legislation. And my 
question, I guess, is what about the chilling effect on the database 
collection and management companies? What about the—I guess 
we are talking about—we have discussed a little bit about a prob-
lem that may or may not exist. But some of what we do in the Con-
gress, as you know, is trying to preempt problems that may exist 
in the future. Maybe we see examples of now, but may become 
much worse. And there are companies who would probably be 
doing a lot more investment, a lot more work, a lot more with re-
gard to database collection and providing products to their cus-
tomers, but maybe aren’t doing so today because they know they 
don’t have the protections. 

What are your thoughts on kind of the opposite kind of chilling 
effect? 

Mr. DONOHUE. Well, first one sentence to say thank you for your 
appreciation of the legal questions here and the possibility that this 
draft would create far more legal difference of opinion and there-
fore far more cost and, by the way, in those circumstances much 
less likely for people to invest in database expansion. Second, I 
think you have to look at the record, and the record is that the 
database business and the products they are producing become 
more sophisticated, more expansive and more helpful every day. 
And the question is, and you could ask that sixth grade class about 
it because they even use it, the question is what benefit would we 
get in size and scope to encourage investment, to expand databases 
or to make us more comfortable with this legislation? And I think 
there have been some good arguments made here. But I think that 
the potential, talking about potential difficulty is far more expan-
sive than the potential benefit. 

If somebody came back and brought a lot of these extraordinary 
people that run this business in here and they laid out a whole se-
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ries of economic and intellectual property and business difficulties, 
I would listen because you know what, those people would be my 
members. But that is not what is going on right now. And I under-
stand that you have a split in your district. But it is pretty clear 
that we ought not fix it if it is not broken. 

Mr. FERGUSON. But what we are hearing from a number of folks, 
70 some folks or however many, even it was five, that say that 
there is a problem. 

Mr. DONOHUE. Right. Then I would want to dissect the problem 
a little more carefully and I would recommend that before you 
passed a piece of legislation that will affect the information base 
of an information based economy that is absolutely dependent on 
it for economic expansion and the creation of future jobs in this 
country. 

Mr. FERGUSON. Very quickly, Mr. Chairman. I know my time is 
up. You talked about the vague terms of the draft bill and the ex-
cessive penalties. I think there probably is going to continue to be 
a very healthy debate on that. I think probably a lot of us who 
maybe agree with some points on one side would agree with other 
points on the other side. If some of those issues were resolved, if 
this were narrowed and sharpened a little bit, could you see an in-
stance where you could be supportive of this bill? 

Mr. DONOHUE. You know I testify a lot here and I like to be very 
clear, not, you know, take some of the points that others do. But 
allow me the protection of saying I would have to see it and talk 
to my members. But from everything I see now, I am opposed to 
and it would have to be significantly changed. 

Mr. FERGUSON. I know my time is up. 
Mr. DONOHUE. Thank you very much. 
Mr. STEARNS. I thank the gentleman. Mr. Boucher, the gen-

tleman from Virginia. 
Mr. BOUCHER. Well, thank you very much, Mr. Chairman. I want 

to thank these witnesses for being with us today and sharing your 
views on the subject. You have presented to us well prepared and 
thoughtful testimony. 

We find ourselves, I think, at a fairly curious juncture here. The 
bill that is before us in draft form is said to be a compromise be-
tween the Commerce and Judiciary Committees. I have the privi-
lege of serving on both of those Committees. I may be the only 
Member here who has that opportunity, and I have had some con-
versations with many Members of the Commerce Committee in 
particular about this measure, and I don’t believe there is a single 
Member of the Commerce Committee who is prepared to support 
this bill. And so I find it very curious that it is being presented 
today as a compromise measure with the two Committees partici-
pating and putting forward this consensus draft. I really find it to 
be very much to the contrary. 

I oppose this measure also, and I want to commend Mr. Donohue 
in particular for his statement today. I think it was compelling. I 
think it was incisive. I think he hit all the right points. The rem-
edies that are available under copyright, under trespass, under 
misappropriation, under contract law itself have proven successful 
in the cases that have been litigated in protecting databases where 
there were genuine harms that would arise from the taking of facts 
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within that database. To legislate at this point, I really think, in 
the absence of a clearly delineated problem that requires a solu-
tion, is simply mischievous and would create an anti-competitive 
effect, potentially locking away facts that are available to the pub-
lic today and, at a minimum, requiring that people pay for facts 
that are free and available for public use presently. 

And then, as many Members and some of the witnesses have in-
dicated, there are very substantial constitutional concerns about 
this measure. So put me down among the opponents. I think the 
best course we could take is to put this aside and go on to our more 
urgent legislative business. 

Having said that, I just want to ask a couple of questions and, 
Mr. Carson, I am going to direct these to you. First of all, I am a 
little bit perplexed by your answer about the subpoenas. What the 
bill authorizes is subpoenas being issued before any lawsuit has 
been filed. Now, you talked about the normal discovery process in 
which lawyers issue subpoenas in civil litigation. But you know 
there is a fundamental difference between that kind of cir-
cumstance and the circumstance presented by this bill. In the cir-
cumstance you cite a lawsuit is pending. And in that pending liti-
gation, if the person to whom a subpoena is directed believes that 
there is some impropriety in that discovery, he has the opportunity 
to go to the judge before whom that case is pending and seek an 
order that protects him from this abusive and improper discovery. 
That happens all the time in our litigation. Under the provisions 
of this bill that could not happen. 

Mr. CARSON. Not at all true, Mr. Boucher. Not at all true. And 
again I am focusing primarily on what we find in section 512. 

Mr. BOUCHER. What is not at all true? 
Mr. CARSON. It is not at all true that someone under this bill 

would be at a disadvantage with respect to someone who is the 
subject of a subpoena in pending litigation. 

Mr. BOUCHER. How does a person under this bill go to a judge 
and say, Judge, protect me from the issuance of this subpoena or 
from having to comply with the requirements of this subpoena? 
How do you do that? You would agree, would you not, that you can 
do that this regular civil litigation? 

Mr. CARSON. You can do it under 17 USC section 512 and al-
though I haven’t studied the provision in this discussion draft and 
I am certainly not here to suggest that it needs to be in here—we 
have no view on it—assuming that this does track what is in sec-
tion 512, the subpoenas issued pursuant to section 512 are subject 
to the Federal Rules of Civil Procedure. In fact, under section 512 
people have gone to the District Court here in Washington to seek 
protection. 

Mr. BOUCHER. But you would have to go ab initio. You would 
have to initiate your own proceeding before the court while there 
is no judge sitting overseeing that case. 

Mr. CARSON. That is not how it works, Mr. Boucher. 
Mr. BOUCHER. Well, you and I have a difference of opinion about 

that and it is obviously something that would need to be examined. 
I would continue this discussion with you except that I have one 
other question of you and my time is almost up. 
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I find another series of provisions in this bill to be curious and 
I wonder how they can coexist. Perhaps you can help me with this. 
One of those is the requirement of time sensitivity before the pro-
tections this bill would extend to database creators would apply. 
The other is the fact that this bill is made retroactive. Can you give 
me an example of a database that contains facts where the protec-
tion of those facts is required because of their time sensitivity, 
where that database is already in existence? 

Mr. CARSON. Mr. Boucher, I actually hadn’t studied the bill to 
the point where you saw the retroactivity provision. We have al-
ready expressed our concern about the vagueness of the time sensi-
tivity provision. 

Mr. BOUCHER. I appreciate that you are not prepared to answer 
the question. 

Mr. CARSON. No, Mr. Boucher. That is not exactly what I said, 
sir. 

Mr. BOUCHER. Well, go ahead if you have an answer. 
Mr. CARSON. I have said already we have problems with the time 

sensitivity provision because we think it is ambiguous and we have 
already expressed that if the time sensitivity thing carries over for 
a long period of time there may be problems. 

Mr. BOUCHER. Thank you, Mr. Carson. Thank you, Mr. Chair-
man. 

Mr. STEARNS. Ms. Baldwin. Yes. 
Ms. BALDWIN. Thank you, Mr. Chairman. Thank you all for being 

here today. I appreciate your testimony. As the people have been 
asking questions before, there has been disclosure, so I am a law-
yer, but much more importantly, I am the granddaughter and niece 
of scientists and both belong to one the organizations that Mr. Wulf 
is representing today. I also represent a major research university, 
the University of Wisconsin, Madison campus, and so have very 
strong concerns about the impact of this on the conduct of science. 

But before—just as a—given the draft in front of us, there is a 
question of course of the need for this legislation. If there is need 
for additional protection for digital databases, I would think that 
those could ultimately benefit universities and university research 
efforts both by providing greater incentives to create databases and 
providing additional protection for university created databases. 
But obviously I have heard a lot of very generalized concerns from 
the scientific community about the potential harmful effects of 
overprotection of databases. 

Mr. Wulf, if you can, somewhere between the sixth grade level 
and the post-doctoral level, elaborate on some of your concerns 
about the overprotection of databases and its impact on the conduct 
of science, and especially I want to tease out some details from you, 
if you can identify some real or hypothetical examples of what 
might be in store if this legislation were to pass as is. 

Mr. WULF. I think something—let me address an issue that you 
mentioned and that is the value potentially to universities and to 
researchers of having protection in databases. I have spent about 
two-thirds of my career in academia and something that is kind 
hard for people to understand sometimes is that the real motiva-
tion, the real inducement for academics to do research is not finan-
cial. It is rather peer recognition, and that tends to argue in favor 
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of as much free flow of information to your peers as possible. So 
I am not at all sure that in fact additional restrictive legislation 
here would be beneficial. 

The term ‘‘chilling’’ has been used a couple of times here, and I 
think that is another point that needs to be made. Academics tend 
to be risk averse. And we will of course never know what they de-
cide not to do because there might be a potential litigation. But 
academics will, by and large, stay as far away as possible from the 
potential of litigation. So again we are talking about lost opportuni-
ties. We are talking about opportunity costs. Those are very hard 
to measure. But one should never make the mistake of thinking 
that because they are hard to measure they are not real. They are 
very real. 

I think some of the kinds of issues that we worry about include 
access to Government generated information. We worry about ac-
cess to information generated by sole sources. Much of the scientific 
data that is collected is observational and it happens at a moment 
in time with an instrument being available. It is not reproducible. 
And if that kind of information became inaccessible because of ex-
cessive protection, it could have a tremendously chilling effect on 
the conduct of research. We typically—I shouldn’t say typically. 
Often, often enough to be scary—cannot predict what the use of a 
database will be. The existence of the ozone hole over Antarctica 
was verified using databases which had been collected for an en-
tirely different purpose at an entirely different time with no antici-
pation of this kind of use. 

So if access to information that you could not predict would be 
needed, were restricted, we might not still know about the exist-
ence of this enormously environmentally dangerous ozone hole. 

Does that help? 
Ms. BALDWIN. Yep. Thank you. 
Mr. STEARNS. Mr. Delahunt. 
Mr. DELAHUNT. Mr. Wulf, I appreciate the concerns that you ar-

ticulated. You used the term ‘‘risk averse and chilling effect.’’ I will 
tell you what my concern is, that database providers are for profit 
corporations, and capital oftentimes is risk averse. And I thought 
Mr. Donohue’s observations were correct. You know, his judgment 
there is not a problem. We hear that there was a case, I think it 
was the Schoolhouse case and other cases that Mr. Kupferschmid 
referred to or alluded to during the course of his testimony. It is 
my belief that there is a problem. But clearly there is a perception 
among the database community that there is a problem. I know if 
I were to invest or I know if I were, you know, corporate manage-
ment and I had capital to invest, I would be looking for new oppor-
tunities to diversify. And the concern that I have is all of these 
great achievements that really have come about because of data-
base and access to information we will not maintain that here in 
the United States, we will not maintain the level of current data 
to give us a competitive advantage. And the kind of research that 
the academies have been interested in will be provided by our, you 
know, European data providers, data companies. That is the con-
cern that I have. 

Now, I think that is a potential problem that impacts exactly 
what you are talking about because I sense that—and we are only 
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starting to see in the aftermath much of what was accomplished in 
terms of the advances that I and others have alluded to was based 
on work that was protected prior to the Fist case. Now we find our-
selves in uncharted waters here, and what I am concerned about 
is the potential for, again, these data—the database industry diver-
sifying and not investing the kind of resources that are necessary 
to maintain that absolute current state of data and access to infor-
mation that provides our scientific community and our economy the 
kind of advantages that we have enjoyed. I don’t know. Would you 
care to comment or anyone for that matter? 

Mr. WULF. Well, I could only repeat myself. We clearly have an 
innovation system in this country that works. It is an innovation 
system which is fed by the basic research done in our academic re-
search universities. We just need to be very careful that we don’t 
destroy that in the process. The point I tried to make in my oral 
testimony was——

Mr. DELAHUNT. Right, and just let me interrupt because we don’t 
have a lot of time. But I agree with that. And I think you testified 
and it was my understanding that this particular draft that is be-
fore us was generated as a result of the various groups whom you 
testify in behalf of and others sitting down and trying to develop 
a consensus so that the concerns you express are addressed. Now, 
presumably, fine-tuning is required. But I guess the bottom line 
question is who is right? Is it Mr. Kupferschmid or is it Mr. 
Donohue? You know, is there a problem? If there is a perception 
of a problem, you know what, there is not a lot of folk that are 
going to be running out looking to invest in database. 

Mr. KUPFERSCHMID. If I could interject here, I mean there are ac-
tually numbers that bear that out. In 1996, the EU data base direc-
tive was passed. Since that time the percentage of U.S.-produced 
databases has shrunk from 69 percent to 60 percent . 

Mr. DELAHUNT. Well, this is the kind of information I think that 
this Committee needs. And Mr. Donohue? 

Mr. DONOHUE. Well, if you take the primary—the company that 
has really been behind a lot of this discussion, Reed Elsevier, they 
have made 20 some acquisitions since 1991, spent in excess of $7 
billion and a lot more than that. Those are the numbers that I 
have here, and their operating margins are still annually over 20 
percent. So one might understand why they want to protect their 
product. But they certainly think it is a good business because they 
keep expanding it every year and they are getting a hell of a re-
turn. I might buy some stock now that I am looking at this. 

Mr. DELAHUNT. Well, I will take a look myself. But I guess my 
question is these new acquisitions, are they an effort to diversify 
to protect themselves from the kind of liability that I presume they 
fear that they have, so that, you know, if their stuff continues to 
get pirated or if any of it gets pirated they are out of—you know, 
they continue to survive. I don’t know. Now, I know that you read 
that Wall Street Journal, you know, religiously. And maybe you 
can tell us whether those 19 acquisitions were an effort to diversify 
or are they just simply building on the so-called core business? 

Mr. DONOHUE. Well, Congressman, if we were on their board we 
would have encouraged the acquisitions because they did diversify 
their fact base to attract a broader group of fact users. But that 
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is not the question here and, as my colleague said, this isn’t an ar-
gument about fact. This is an argument about structure and access 
to that fact. And what I am having difficulty with is the question 
of where is the problem? Now——

Mr. DELAHUNT. Well, there was a problem in that Schoolhouse 
case. 74 percent, that web of laws that you were referring to in 
your testimony certainly didn’t protect that individual. 

Mr. DONOHUE. Well, then maybe we ought to go back and look 
at the case and maybe find out, maybe it didn’t deserve to be pro-
investigated. Look, I think this joint Committee has done a very 
useful thing here, because you are having what amounts to a col-
loquy on the subject, which—and I want to congratulate you on 
that and tell you I think that is essential and I think you have 
learned a couple of things, that we are worried about the litigation 
side of this, that we are very concerned about finding the problem 
before we get the solution, and that there is legitimate concern on 
the part of some people about going forward that they protect their 
assets. Well, what role should the Committee and the Congress 
have in that and what is in place to do it now, and I think it has 
been a good discussion and I appreciate the opportunity to partici-
pate. 

Mr. KUPFERSCHMID. If I could respond. I think Mr. Donohue has 
done a marvelous job sort of redirecting the questions and staying 
on script. But this isn’t about you know, one company. This isn’t 
just about, Reed Elsevier. There are lots of other companies, a lot 
of mom and pop companies like Schoolhouse, like Berkshire Pub-
lishing, like Carfax, other smaller database producers that are hav-
ing problems with database piracy. These are companies that really 
put all their money, all their investment into this one database and 
if this database is pirated they are out of luck and they are out of 
business. And so this is not just a one company issue. Like I said 
earlier, there are lots of members of CADP and they are all sup-
portive. 

What I have heard today is that I honestly don’t think we can 
come up with enough examples to ever satisfy Mr. Donohue. He re-
fers to the occasional case. We have got lots and lots of cases and 
there are a lot of other cases that never make it into the courtroom 
because the database producers are worried about precisely what 
you are talking about, that people aren’t going to invest in the com-
pany or invest in the database if they know how vulnerable the 
database is. And, you know, there are thousands of realtors out 
there worried about their databases being on pornography sites. It 
is a totally different type of concern here. But there is definitely 
a problem here that needs to be addressed. 

Now, if Mr. Donohue doesn’t want to recognize that, no matter 
how many examples we give, I just feel that we will never be able 
to satisfy him. 

Mr. STEARNS. The gentleman’s time has expired. We certainly 
are at a consensus we are not going to have a second round, and 
we are going to let Chairman Smith close. Oh, okay. Yes, okay. 
Someone has just come in. Ms. Lofgren, we welcome your ques-
tions. 

Ms. LOFGREN. Thank you and apologies for my lateness. It is 
United Airlines’ fault. Let me just ask, I guess Mr. Carson or who-
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ever wants to answer it. This is not the first time that we have vis-
ited this issue. And when last we passed something through Judici-
ary, I filed a lone dissenting view that in my judgment the measure 
we passed was—didn’t meet the constitutional standard. And actu-
ally I was sort of a fan of the sweat of the brow doctrine. I thought 
it was a very nifty little doctrine that served us well for many 
years. But we no longer have that available. And I just—I am still 
not getting how we can create a property right out of something 
that cannot be copyrighted. And how we are—how this solves this 
problem. Can anyone answer that for me? 

Mr. CARSON. The answer is that no one is proposing that you do 
that, Congresswoman Lofgren. This is not a property right. This is 
based on an unfair competition, misappropriation scheme which 
deals with wrongful use of someone else’s database in competition 
with them. It is not an exclusive rights model such as you find in 
copyright. 

Ms. LOFGREN. Well, I understand that. But ultimately I think it 
dodges the question, which is in order to protect something you 
have to have a property right that cannot be created, that I can 
see. I mean how do you get past that? 

Mr. CARSON. You get past it by not giving anyone a property 
right. This bill doesn’t create any property rights whatsoever. It is 
a right against unfair competition by people who use your material 
in the same realm that you are using it in direct competition with 
you in a way that threatens to destroy your ability to continue in 
business. 

Ms. LOFGREN. Well, I think that is a great creative answer, but 
I don’t think it really answers the question. I don’t know if anyone 
else wants to address it but I think that is the meat of what we 
face here. 

Mr. KUPFERSCHMID. Well, I will jump in here. I mean the bill 
itself in the prohibition itself, forgetting about the exceptions or ex-
clusions in the bill, the bill itself has 10 requirements that any 
database producer must meet before their database even gets pro-
tected here. I mean that pales in comparison to previous legislation 
that has been out there, where legislation would prevent use or ex-
traction. It covered the potential market here. It has got to be the 
functional equivalent in the same market. I mean that is a long 
ways from potential market or related market that were in pre-
vious bills. It doesn’t cover use of data or information or accessing 
a database. All it does is cover making available a database in a 
way that causes commercial harm, and then commercial harm is 
even defined by a very high standard such that it has got to sub-
stantially threaten the incentive to produce the database to begin 
with. Along with lots of 

other—you know, there are nine other requirements here that I 
haven’t even mentioned, so there is a very high standard in the 
bill. Then when you do include the exceptions and the exclusions 
here, it would be pretty difficult to prove that there has actually 
been a violation here. 

Mr. DONOHUE. So what we have here then is a limited experi-
ence of a problem and a piece of legislation seeking to solve that 
limited problem which has 10 standards and therefore is probably 
not going to help very many people, and we have clearly a divided 
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industry, database industry, looking at the legislation. I still think 
we have a solution looking for a problem, and I hope we can be 
very careful in what we do. 

Mr. KUPFERSCHMID. With, these 10 criteria here we intended to 
try to attempt to address the Chamber and other people’s concerns. 
In fact, when this whole process started back in 2001 the Chamber 
and the Libraries and the University Committee and others pro-
vided a document to both Committees, and I will quote exactly 
from that document in which they said they would support a true 
misappropriation bill. For example, one which closely follows the 
historic standards laid out in NBA v. Motorola which would be con-
stitutional and would not stifle innovation, would not impede sci-
entific progress and would not ultimately hurt the growth of excit-
ing new database products. 

Well, we heard the message 3 years ago, or 2 years ago. Here we 
are. We have got a misappropriation-based approach. One based on 
NBA v. Motorola, and we are still hearing the same message. It is 
a little frustrating because I am not sure what else we can do. 

Ms. LOFGREN. I am not sure there is anything you can do. Mr. 
Wulf, you looked like you wanted to say something. 

Mr. WULF. Well, I just—since you weren’t here earlier, let me re-
peat a little bit of what was in my oral testimony. It is estimated 
that half of the growth in the GDP is due to the innovation system, 
the advances in science and technology, two-thirds of the growth in 
productivity due to the advances in science and technology. I am 
just a little bit concerned here that a small amount of damage to 
that innovation system in order to protect some pretty isolated 
cases where this might be useful or appropriate is not the right 
trade-off. 

Ms. LOFGREN. Thank you very much. And given the lateness of 
the hour, I will yield back the remainder of my time. 

Mr. STEARNS. I thank the gentlelady. Mr. Smith will conclude. I 
will make just a general comment. Mr. Kupferschmid, I think you 
have made a very strong argument and passionate. Mr. Wulf is 
saying, you know, between the Digital Millennium Copyright Act, 
the Computer and Fraud Act, as well as I guess contract law deal-
ing with trespasses, we should move very slow. So maybe just a 
comment to you is to more narrowly define, tailor your misappro-
priation statute and maybe come back again at it is a possibility. 

But at that I would look to my distinguished Chairman, thank 
him again for his hospitality here having this joint hearing and 
allow him to have the last word. 

Mr. SMITH. Thank you again, Mr. Chairman. Mr. Chairman, I 
may have detected a very narrow thread of agreement here. Admit-
tedly it is probably only a nanometer wide, but it is there. And it 
is this, that no one denies that there are at least some databases 
that should be protected that are not protected. Mr. Donohue and 
Mr. Wulf feel that those are isolated cases and that we don’t need 
legislation to address them because they are not as widespread as 
Mr. Kupferschmid and Mr. Carson believe. 

What I wanted to do, Mr. Carson and Mr. Kupferschmid, is to 
read part of your testimony or at least refer to part of your testi-
mony and ask Mr. Donohue and Mr. Wulf to reply and then you 
can respond to their comments. The point here is that the proposed 
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legislation does erect very high hurdles, very high standards that 
have to be met before anybody is liable for piracy of databases. 

Mr. Carson mentioned in his written testimony that basically the 
legislation codifies the five elements of the Motorola case. Mr. 
Kupferschmid mentioned in his testimony that the draft legislation 
creates a narrowly focused prohibition that applies only if 10 cri-
teria are met. So my question really for Mr. Donohue and Mr. Wulf 
is that, can you think of any example of someone who would meet 
all these requirements, all these criteria and still be liable for pi-
racy of databases? In other words, aren’t these pretty narrowly 
drawn and maybe your concerns are unwarranted? 

Mr. Donohue first, then Mr. Wulf. 
Mr. DONOHUE. Thank you, Mr. Chairman. I have observed dur-

ing my recent tenure at the Chamber over 6 years the work of 
plaintiffs lawyers up close, and they can find the history of the 
world written on the head of a pin, and we are creating a piece of 
legislation with extraordinary penalties in it that will open up a 
new retirement program. 

Mr. SMITH. If we set aside the penalties and just focus on the cri-
teria though, are there any of those criteria that you feel are too 
broad? 

Mr. DONOHUE. I don’t have the 10 criteria here sir but I would 
just say very specifically, if there is overwhelming evidence of eco-
nomic and intellectual property loss because of behavior against 
databases I have not seen it. If it is there we want to see it and 
we would be helpful. 

Mr. SMITH. Okay, good. Mr. Carson, can you respond very quick-
ly or perhaps Mr. Kupferschmid? 

Mr. CARSON. Mr. Chairman, I don’t have fact patterns at my fin-
gertips, maybe Mr. Kupferschmid does, where I can tell you I know 
of real world cases that would fall into this. Again there was the 
INS case, there was the NBA case. That is what these are taken 
from. So certainly there have historically been such cases. 

Mr. SMITH. Exactly. Thank you. 
Mr. Kupferschmid. 
Mr. KUPFERSCHMID. Certainly the goal of this bill was to provide 

a very narrowly tailored misappropriation free riding type ap-
proach to database piracy, something that would address the con-
cerns of the database user community while also providing fairly 
narrow protection. I think the bill comes pretty close to that mark 
and the cases that we have described, I think, in most cases al-
though, I don’t know all the facts in those cases—would be covered 
by the draft bill under those instances. I also don’t think that any 
existing uses or the manner in which the database user commu-
nity, make available databases would be altered all under this bill. 

Mr. SMITH. Okay. Thank you, Mr. Kupferschmid. Mr. Donohue, 
if I could ask a final favor of you. Could you get back to us, take 
a look at those criteria, because if we move ahead we might well 
want to narrow the bill some more. I don’t know. I don’t want to 
speak for the Chairman, but we would be interested in your views 
as to which of those criteria you feel are too broad. 

Mr. DONOHUE. I would be glad to. 
[The information referred to follows:]
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Mr. SMITH. Okay. Thank you again, Mr. Chairman. 
Mr. WULF. Let’s see. Could I just jump in with a 10-second one 

here because I would second what Tom Donohue said. I would just 
like to add to that that we need to look at this in the light of the 
developments that have happened since the last time we went 
around this race track. Things have changed. The environment has 
changed, and so we need to be very careful that we take into ac-
count those changes. 

Mr. SMITH. Okay. Thank you, Mr. Chairman. 



78

Mr. STEARNS. I thank my distinguished colleague. And with that, 
we thank the witnesses very much for your enthusiastic, energetic 
testimony, and we look forward to continuing discussion. 

With that, the Committees are adjourned. 
[The prepared statement of Mr. Dingell follows in the Appendix] 
[The prepared statement of Mr. Shimkus follows in the Appen-

dix] 
[Whereupon, at 5:50 p.m., the Subcommittees were adjourned.] 
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A P P E N D I X 

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE W. J. BILLY TAUZIN, CHAIRMAN, 
COMMITTEE ON ENERGY AND COMMERCE 

Thank you Mr. Chairman for holding this hearing today. It is always a pleasure 
to work with my colleagues at the Judiciary Committee. I value the insights the 
members of your Committee bring to the issues over which we share jurisdiction. 

The database issue has been around for some time now. I remember the first bill 
being introduced in the 104th Congress and reaching a peak of contention in the 
106th Congress. At that time there was a stalemate between these two Committees. 
Each Committee passed its own bill - staking out its own position on the issue. Nei-
ther Committee was willing to move toward the other. When I took the gavel at En-
ergy and Commerce and Chairman Sensenbrenner took over at the Judiciary Com-
mittee, we decided we would work through this issue in a different way. The two 
Committees have worked amicably towards a draft bill - and I believe this is a cred-
it to the fine members on both Committees. 

So here we are today . . . We devoted 2 1/2 years of resources to get a draft piece 
of legislation and to get that legislation before the two Committees for a full and 
fair vetting of the issues. And that is what I expect today - a fair hearing on the 
issues involved. I do not expect the issue to be less contentious than it has been 
in the past but I do expect it will take on a new civility due to the cooperative na-
ture in which the two Committees have been working. 

We have a distinguished panel of witnesses with significant expertise on these 
issues. The witnesses on the panel have been active in the database debate over the 
last several Congresses and are no strangers to those of us who have followed the 
debate. I look forward to hearing your perspectives on the draft legislation and 
drawing on your expertise as we talk through the issues before us. I thank you all 
for being here this afternoon and yield back the balance of my time.

PREPARED STATEMENT OF REPRESENTATIVE BART STUPAK, SUBCOMMITTEE ON 
COMMERCE, TRADE AND CONSUMER PROTECTION 

I appreciate this joint committee forum to discuss this bill- and want to express 
my concerns with moving forward with such legislation. 

In today’s information age, databases are the tools that make vast amounts of 
facts and information understandable and manageable. 

The facts the databases rely upon are public domain. Facts cannot be owned. 
But this bill seeks to do just that- to grant the compiler of a database unprece-

dented ownership rights to facts. 
Current law is sufficient to deal with the misappropriation of information or in-

fringement upon creative works. 
The broad opposition to this bill, ranging from consumer groups to database pro-

ducers themselves, is very telling. 
If a need existed for such legislation, surely multiple database producers would 

be clamoring for such a bill, rather than expressing major concerns. 
To move this bill forward would be to move the flow of facts and information back-

wards, and would disadvantage consumers. 
I certainly believe that this hearing is informative, but do not believe that any 

further steps should be taken on this bill to advance it. 
Thank you.
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PREPARED STATEMENT OF REPRESENTATIVE BARBARA CUBIN 

Thank you to both Chairmen for their commitment to working together on this 
issue and holding this hearing today. It is important that the discussion continue, 
as we seek to determine what, if any, remedy would be most appropriate. 

I would also like to thank the distinguished panelists that have joined us today. 
Your testimony is valuable and essential in furthering the debate on database man-
agement and protections. 

A well balanced policy in this and every realm is an important goal for Congress. 
While this debate has historically dead ended in its search for that balance, it does 
not mean we should forego our efforts altogether. 

One’s creation, original or compilation, should certainly be afforded rights and 
protections. It is equally important, particularly in today’s world of ever changing 
and exponentially growing technological advances, that these protections not inhibit 
further development and available options. 

Again, I thank the panelists and am certain that today’s testimony will further 
illuminate the path that this legislation must take in a timely manner. 

I thank the Chairman again and yield back the remainder of my time.

PREPARED STATEMENT OF REPRESENTATIVE GENE GREEN 

Thank you to our Chairmen and Ranking Members for holding this hearing on 
the need for expanded legal protection for databases. I appreciate our witnesses 
coming before us today to give us their views on this draft legislation. 

This country has a long-honored tradition of considering factual information part 
of the public domain. In fact, the ability of scientists and researchers to have unre-
stricted access to this public information has contributed to the tremendous innova-
tion on which this country’s economic strength rests. 

For several years now, the database industry has come to Congress with their 
concerns about database piracy and the effect that it will have on the industry’s 
willingness to invest sufficiently in new products. 

While I understand their concerns, my initial thought is that these concerns seem 
a little premature considering that the digital age has only contributed to the pro-
liferation of databases. And, to date, I have not seen any real evidence of investment 
in databases being stymied. 

Even if we assume that this threat to the database industry is real, I have ques-
tions about the necessity of enacting such a broad piece of legislation to protect 
them. In the past, the Energy and Commerce Committee has approved legislation 
to narrowly address this very issue, and I question why we are not taking a similar 
approach today. 

Again, I thank our witnesses for appearing before us today. I look forward to your 
testimony and the light that it will shed on this important issue.

PREPARED STATEMENT OF THE HONORABLE TED STRICKLAND, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF OHIO 

Thank you Mr. Chairman. Briefly, I would like to express my reservations regard-
ing the Database and Collections of Information Misappropriation Act. I have heard 
from a number of interested parties about their concerns with this legislation and 
I hope this hearing encourages Congress to continue thinking about legislation that 
would create broad new protections for databases. 

In the 106th Congress, I supported H.R. 1858, the ‘‘Consumer and Investor Access 
to Information Act of 1999.’’ This bill was more narrowly written to create new pro-
tections against the selling or distributing of duplicated databases in interstate and 
foreign commerce. While H.R. 1858 would have offered new legal protections for 
database owners, these protections would not have limited the American public’s ac-
cess to information. It may be that additional protections for database owners are 
worthy of pursuit. However, facts that are part of the public domain should remain 
so and I hope we are careful to ensure we preserve the public’s access to data and 
information and avoid unintended consequences as this debate continues. 

I think the Database and Collections of Information Misappropriation Act of 2003 
is too broad. I fear it would change our current information policy to a point where 
we could stifle innovation, hamper scientific progress and get in the way of develop-
ment in the electronic commerce marketplace. 

Again, thank you Mr. Chairman.
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PREPARED STATEMENT OF CONGRESSMAN JOHN D. DINGELL 

Chairman Stearns and Chairman Smith, the debate over whether adequate legal 
protections exist to protect current databases and provide incentives to the creation 
of new and more valuable databases is an extremely contentious issue that has been 
debated in our respective Committees for several years. Databases are essential to 
ensuring the rapid search and retrieval of the enormous amounts of facts and other 
forms of information that are available, especially through the Internet. In fact, the 
Internet not only provides access to already created databases, but it has helped 
spur a remarkable growth in the number of databases, such as movie directories 
and loan comparison charts. Between 1990 and 2002, the number of database en-
tries in the comprehensive Gale Directory of Databases has increased 147 percent. 
Moreover, the amount of information contained in such databases has increased 363 
percent. 

I note that this explosive growth in the number of databases has occurred despite 
the claims of the proponents of the draft legislation that ‘‘no meaningful legal pro-
tection of databases currently exists.’’ I find it dubious that companies would invest 
vast amounts of financial resources in developing new databases if legal protections 
were nonexistent. 

In fact, significant legal protections already exist for databases. For example, the 
original selection, coordination, and arrangement of facts in a database are pro-
tected by copyright law. Additionally, databases already receive protection under the 
Computer Fraud and Abuse Act, the Digital Millennium Copyright Act, and various 
state laws such as trespass to chattels, breach of contract, and misappropriation. 

Notwithstanding the legal protections available, limited gaps in current law may 
exist. If such gaps are found, it is incumbent upon Congress to take a focused legis-
lative approach as we attempted to do in the 106th Congress with H.R. 1858, the 
‘‘Consumer and Investor Access to Information Act of 1999.’’ This bill was narrowly 
crafted to provide limited protection to database producers against wholesale mis-
appropriation of their work. Importantly, it would also have allowed the public to 
continue to have unfettered access to facts that are in the public domain. 

Unfortunately, the draft Database and Collections of Information Misappropria-
tion Act of 2003 takes the opposite approach. It would create broad new rights for 
database owners and dramatically alter our current information policy. Much like 
its predecessors, the draft bill has serious flaws and would stifle the development 
of a robust electronic commerce marketplace. It would create a quasi-property right 
in facts themselves, granting the compiler of information an unprecedented right to 
control value-added, downstream uses of the resulting collection. It would also es-
tablish an unprecedented subpoena process that would undoubtedly lead to abuse. 

I must caution those who support broad new protections for databases. Electronic 
commerce has prospered in the United States in part because of our basic informa-
tion policy - that facts, the building blocks of all information products, cannot be 
owned. Facts are part of the public domain. They do not owe their origin to an act 
of authorship. It is important that facts remain available for everyone to use and 
that Congress does not legislate in a way that would restrict the public’s access to 
facts.
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