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NATIONAL PARKS AIR TOUR
MANAGEMENT ACT

THURSDAY, JULY 22, 2004

U.S. SENATE,
SUBCOMMITTEE ON NATIONAL PARKS,
COMMITTEE ON ENERGY AND NATURAL RESOURCES,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:33 p.m., in room
SD-366, Dirksen Senate Office Building, Hon. Craig Thomas pre-
siding.

OPENING STATEMENT OF HON. CRAIG THOMAS,
U.S. SENATOR FROM WYOMING

Senator THOMAS. Thank you all very much for being here. I want
to welcome the witnesses today to the National Parks Sub-
committee.

Our purpose is to conduct oversight on the implementation of the
National Parks Air Tour Management Act of 2000.

The National Parks Air Tour Management Act was passed 4
years ago. The intent was to ensure that visitors to our national
parks have a safe and enjoyable experience, whether they are vis-
iting on foot or in the air.

In the 4 years since the act was passed, the Federal Aviation Ad-
ministration and the National Park Service has struggled to form
a cooperative working relationship. I certainly understand and ap-
preciate the hard work of the agencies and understand the dif-
ficulty of putting something like this together. However, I am con-
cerned that it has taken the National Park Service and FAA nearly
4 years to complete a seven-page memorandum of understanding
and that the environmental assessment process has only recently
begun. This is a very slow process. It cannot be good for the parks
or for the commercial air tour operators.

The purpose of this hearing is to gain a better understanding of
some of the issues involved: No. 1, the proposed schedule for com-
pletion of the planning process; two, key issues affecting the coop-
erative relationship between the agencies; and finally, how a
lengthy implementation schedule may affect the commercial air
tour operations and the national park resources.

So I hope we can address those issues, get an idea of where we
are, what the schedule for completion would be, what are the key
issues that still exist with respect to the agencies, and then talk
a little bit about the impact that we are having by having this
rather long time to get into place.
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So I want to welcome panel one: Mr. Bill Withycombe, Regional
Administrator, Western-Pacific Region of FAA, and Mr. Paul Hoff-
man, Deputy Assistant Secretary, Fish and Wildlife and Parks, the
Department of the Interior. Thank you, gentlemen, for being here.

Your full statements will be put in the record and if you would
just kind of summarize it and tell us where you are, why, we will
appreciate it. Would you like to begin, Mr. Withycombe.

STATEMENT OF WILLIAM C. WITHYCOMBE, REGIONAL ADMIN-
ISTRATOR, WESTERN-PACIFIC REGION, FEDERAL AVIATION
ADMINISTRATION

Mr. WITHYCOMBE. Good afternoon. I would like to thank the sub-
committee for the opportunity to appear before you today, along
with my colleague, Deputy Assistant Secretary Hoffman, on the im-
plementation of the National Parks Air Tour Management Act of
2000.

I am the FAA Regional Administrator who has been given the
program responsibility for implementing this act. Over the past
several years, we have worked very closely with the Department of
the Interior and the National Park Service, better known as NPS
in my statement, on establishing the groundwork for implementing
the act. On behalf of Secretary Mineta and Administrator Blakey
of the FAA, I would like to thank DOI and NPS for their dedication
and cooperation in this important effort.

I would also like to offer my full statement for the record and
briefly summarize how FAA has worked with the National Park
Service to make this program a reality.

Over time, the popularity and frequency of air tours over some
of our Nation’s national parks has increased. Concern has also in-
creased over how the tours were affecting park resources and their
enjoyment by visitors. In response in 2000, Congress enacted the
legislation known as the National Parks Air Tour Management Act
to regulate air tours over parks and tribal lands through, among
other things, the development of air tour management plans. The
FAA and the National Park Service developed cooperative plans to
do this.

In accordance with the act, the FAA and the National Park Serv-
ice established the National Parks Overflights Advisory Group, bet-
ter known as the NPOAG, which has provided, and continues to
provide, valuable advice to our agencies on issues related to the im-
plementation of the act. In fact, the NPOAG is going to be meeting
three times during this fiscal year. The next meeting is here in
Washington on September 9 and 10.

We also, in cooperation with the National Park Service, estab-
lished minimum altitude to complete our statutory definition of
what constitutes commercial air tour operations. We determined
this through rulemaking that was effective in January of last year.
Along with completing the rulemaking action, the FAA and NPS fi-
nalized earlier this year a Memorandum of Understanding regard-
ing implementation of air tour management planning. The MOU
establishes a timeframe and framework for cooperation and partici-
pation between FAA and NPS.

We have also established a website and an advisory circular that
provides guidance to air tour operators. We also have produced a
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public information video that we use when we hold outreach meet-
ings.

To date, the FAA has received applications for air tour oper-
ations from 91 separate air tour operators. Commercial air tour op-
erations are currently conducted or proposed for over 107 national
parks and 6 specific tribal lands.

Because the ATMP’s are a new program that raise issues that
have not been dealt with before, we decided the best approach
would be for the FAA, along with the National Park Service, to ini-
tiate development of ATMP’s and associated environmental docu-
ments at a relatively small number of parks, 9 of the 113 locations.

At each of the nine parks noted above, we have completed some
baseline noise monitoring, and agency scoping has been started. We
are now in the initial stages of identifying potential impacts and
developing ATMP alternatives to mitigate or prevent significant
adverse impacts on the parks. We are doing this under the Na-
tional Environmental Policy Act, NEPA, in cooperation with, of
course, the National Park Service in preparation of these related
documents.

We have paid particular attention to public outreach in this ef-
fort, publishing notices of our intent in developing the ATMP’s and
associated environmental documents. We have started public
scoping in each of these parks that I mentioned before, and during
the scoping period, we invited the public, agencies, and other inter-
ested parties to provide detailed comments.

As recently as last week, we held consultation with the Kapuna
Group members in Hawaii Volcanoes National Park and Haleakala
National Park, and with the Federal Advisory Commission and
other patient community members on Kalaupapa National Histor-
ical Park. Through consultation, we will better understand the cul-
tural resources within each park, the impacts of air tour operations
on the park resources, and the use of them.

The FAA and the National Park Service will use this information
we gain through the public outreach effort to provide information
on the environmental studies that we need to do and through the
public agency scoping to identify significant issues and potentially
significant impacts on the operations.

Although we focused on these nine parks, we are moving ahead
with other parks, specifically four other parks within the 48 States.
These are located in Arizona and Montana.

We believe that significant progress has been made so far in im-
plementing the act, and we are working together to resolve such
issues as interim operating authority, new operator approval, and
increases in flights that have been requested by other operators.

There are challenges associated with this. We have received ap-
proximately 15 new entrant applications, and the FAA and Na-
tional Park Service are currently working to establish criteria and
processes for making the necessary determinations for granting
such authority. We have asked the special NPOAG committee to
study these issues for us and give us their advice.

In closing, Mr. Chairman, the FAA and the National Park Serv-
ice are working cooperatively and collaboratively to reach a conclu-
sion on these matters, and I am confident that mutually acceptable
conclusions will be reached. I can assure you that we take seriously
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our responsibilities under the act to mitigate and prevent signifi-
cant adverse effects due to air tours on the precious resources of
our national parks. At the same time, we also appreciate the value
and benefits afforded to the public who wish to view the parks via
air tours.

How to balance these interests in accordance with the direction
provided by Congress under the act is our task. We will look for-
ward to continuing our work with the National Park Service on
this effort and appreciate the committee’s interests in our program.

That concludes my prepared statement. I would be happy to ad-
dress any questions you may have.

[The prepared statement of Mr. Withycombe follows:]

PREPARED STATEMENT OF WILLIAM C. WITHYCOMBE, REGIONAL ADMINISTRATOR FOR
THE WESTERN-PACIFIC REGION, FEDERAL AVIATION ADMINISTRATION

Chairman Thomas, Senator Akaka, Members of the Subcommittee, good after-
noon. I would like to thank the Subcommittee for this opportunity to appear before
you today, along with my colleague from the Department of Interior, on our imple-
mentation of the National Parks Air Tour Management Act of 2000 (Act). I am the
Federal Aviation Administration (FAA) Regional Administrator who has been given
the program responsibility for implementing the Act. Over the past several years,
we have worked very closely with the Department of Interior (DOI) and the Na-
tional Park Service (NPS) on establishing the ground work for implementing the Act
and, on behalf of Secretary Mineta and Administrator Blakey, I would like to thank
DOI and NPS for their dedication and cooperation in this important effort.

I would like to briefly describe what the Act provides and how the FAA has
worked, along with the NPS, to make this new program a reality. Over time, as the
popularity and frequency of air tours over some of our nation’s National Parks in-
creased, concern also increased over how such tours were affecting Park resources
and their use and enjoyment by visitors. In response, Congress enacted the National
Parks Air Tour Management Act on April 5, 2000 as part of the Wendell H. Ford
Aviation Investment and Reform Act for the 21st Century, known as Air-21. The
Act requires all persons operating or intending to conduct a commercial air tour op-
eration over or within half a mile from the border of a National Park, or over tribal
lands within or abutting a National Park, to apply to the FAA for authority to con-
duct such tours. The Act further requires that FAA and NPS cooperatively develop
an Air Tour Management Plan (ATMP) for each unit of the National Park System
or tribal land that does not have a plan in effect at the time a person applies for
tour authority. The purpose of an ATMP is to provide acceptable and effective meas-
ures to mitigate or prevent significant adverse impacts, if any, of commercial air
tour operations on Park natural and cultural resources, visitor experiences, and trib-
al lands. The Act also states that the NPS has the responsibility of conserving the
scenery and natural and historic objects and wildlife in national parks and of pro-
viding for the enjoyment of national parks in ways that leave them unimpaired for
future generations and that the FAA has the authority to preserve, protect, and en-
hance the environment by minimizing, mitigating or preventing the adverse effects
of aircraft overflights on public and tribal lands.

The Act specifically excludes the Grand Canyon National Park, tribal lands within
or abutting Grand Canyon National Park, parks or tribal lands located in the state
of Alaska, and flights conducted by a commercial air tour operator over or near the
Lake Mead National Recreation Area solely as a transportation route to conduct an
air tour over Grand Canyon. The Act expressly prohibits commercial air tour oper-
ations over the Rocky Mountain National Park, regardless of altitude.

In addition to the requirements set forth for commercial air tour operators, the
Act directed the FAA and NPS to establish an Advisory Group to provide continuing
advice and recommendations with respect to the Act’s implementation, commonly
accepted quiet aircraft technology, measures to accommodate Park visitor interests,
and any other issues that the FAA or NPS request. Accordingly, FAA and NPS es-
tablished the National Parks Overflights Advisory Group (NPOAG), which has pro-
vided, and continues to provide, valuable advice to both the FAA and NPS on issues
related to implementation of the Act. In fact, the NPOAG will be meeting three
times during this fiscal year, the next meeting being right here in Washington DC
on September 9th and 10th.
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Under the Act, the FAA, with the cooperation of NPS, was required to establish
a minimum altitude to complete the statutory definition of a “commercial air tour
operation.” Determination of this aspect of the definition was necessary before the
Act’s commercial air tour operating requirements could come into effect. The FAA
did this through rulemaking, seeking public comment through a Notice of Proposed
Rulemaking, published in April 2001. Approximately 2,400 comments were received
in response to the Notice. The issuance of the final rule was delayed, however, in
part, by the priority necessarily given to security related rulemaking the FAA con-
ducted following the tragic events of September 11, 2001. We issued the final imple-
menting regulations on October 25, 2002, with an effective date of January 23, 2003.
The implementing regulations are contained in part 136 of title 14, Code of Federal
Regulations.

Along with completing the rulemaking actions, the FAA and NPS finalized earlier
this year a Memorandum of Understanding (MOU) regarding implementation of air
tour management planning. The MOU establishes a framework for cooperation and
participation between the FAA and NPS. In addition, we have developed several
public information resources to support implementation of the program. These in-
clude:

e A website through which the public can obtain detailed information about the
program and may register to obtain notification about public involvement oppor-
tunities for specific parks. This website address is www.atmp.faa.gov.

e FAA Advisory Circular 136-1, which was published on October 25, 2003. This
Advisory Circular provides guidance to air tour operators on the application
process and other details related to compliance with Federal Aviation Regula-
tion Part 136.

e A public information video, produced in cooperation with the NPS that provides
an overview of the ATMP program. This video has been used during the public
outreach and scoping meetings we’ve held to provide a basic understanding of
the program. The video is available for public viewing on the FAA’s ATMP
website.

To date, the FAA has received applications for air tour operating authority from
91 separate air tour operators. Commercial air tour operations are currently con-
ducted, or are proposed for, over 107 national park units and six specific tribal
lands. To put this in context, there are currently 384 units of the National Park
System in the U.S. The level of commercial air tour activity over Parks ranges from
as many as over 30,000 annual operations over Hawaii Volcanoes National Park to
as few as five or less annual operations at numerous, smaller parks.

Because the establishment of ATMPs is a new program that raises issues that we
have not dealt with before, we decided that the best approach would be for the FAA,
along with the NPS, to first initiate development of ATMPs and associated environ-
mental documents at a relatively small number of parks—9 of the 113 locations—
in order to work out any threshold issues regarding implementation before moving
on to developing plans at all locations. The nine selected parks include the three
major parks in the state of Hawaii: Hawaii Volcanoes National Park, Haleakala Na-
tional Park, and Kalaupapa National Historical Park; three smaller parks located
on the island of Hawaii; Lake Mead National Recreation Area; Mount Rushmore
National Monument; and Badlands National Park. These parks were selected based
on consideration of the level of air tour activity, unique issues associated with the
particular park, economies of travel, the expertise and ongoing working relation-
ships among local NPS and FAA staff and the air tour operators, and/or the pre-
vious activities related to management of air tour operations.

ATMPs and supporting environmental reviews under the National Environmental
Policy Act (NEPA) are required for each park where air tours are, or will be, con-
ducted regardless of the level of tour activity. We intend to implement each ATMP
through rulemaking, which will require some time, but will ensure that all inter-
ested parties have the opportunity to understand and comment on the ATMPs. All
ATMPs will be subject to public participation. We anticipate that the first ATMPs
will be completed in late 2005.

At each of the nine parks noted above, we have completed some baseline noise
monitoring and public and agency scoping. We are now in the initial stages of iden-
tifying potential impacts and developing ATMP alternatives to mitigate or prevent
significant adverse impacts on the parks. To comply with the National Environ-
mental Policy Act of 1969 (NEPA), the FAA and NPS will cooperatively prepare an
Environmental Assessment (EA) for each ATMP. Based on the results of the EA,
the FAA will prepare either a Finding of No Significant Impact (FONSI) or a full
Environmental Impact Statement.
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We have paid particular attention to public outreach, publishing notices of our in-
tent to develop the ATMPs and associated Environmental Assessments for each of
the nine parks in March and April this year. We completed public and agency
scoping meetings in April and May. As required by the Act, we held at least one
public scoping meeting and an agency scoping meeting for each project. During the
scoping period, we invited the public, agencies, and other interested parties to pro-
vide detailed comments, suggestions, and input regarding all aspects of commercial
air tour operations and their potential impacts, as well potential ATMP alternatives.
We also successfully facilitated the filing of public comments through our website.

We, along with the NPS, have also initiated specific consultation regarding poten-
tial impacts to historic properties, in accordance with section 106 of the National
Historic Preservation Act, and have pursued Government-to-Government consulta-
tions with affected Indian Tribes. As recently as last week, we held consultations
with Kupuna (Native Hawaiian Elders) Group members at Hawaii Volcanoes Na-
tional Park and Haleakala National Park and with the Federal Advisory Commis-
sion and other patient and community members at Kalaupapa National Historical
Park. Through consultation, we will better understand the cultural resources within
each Park, the impacts of air tour operations on park resources and the use of them,
and gain an appreciation for concerns about air tour operations in general.

FAA and NPS will use the information gained through this public outreach along
with information gained in ongoing environmental studies and through public and
agency scoping to identify the significant issues and potentially significant and ad-
verse impacts related to commercial air tour operations. We certainly recognize that
there are very disparate views on this subject. That is why we are moving carefully
and seeking as much public input and information as possible to help guide develop-
ment of ATMP alternatives and provide the basis for determining if any limitations
or restrictions on commercial air tour operations are necessary and justified.

Although our focus so far has been on these nine parks, we are also moving ahead
on certain studies for other parks. Specifically, we will initiate noise monitoring at
four additional parks this summer in conjunction with the primary air tour season.
These parks include Glacier National Park located in Montana, and three parks in
Arizona: Canyon De Chelly National Monument, Navajo National Monument, and
the Petrified Forest National Park.

With regard to resources to support implementation of the ATMP program, the
FAA has received $21 million over the past four fiscal years (FY-01 through FY-04).
To date, we have obligated $19 million towards our operational costs and to the
Volpe National Transportation System Center (Volpe Center), administered by one
of our sister DOT agencies, the Research and Special Programs Administration
(RSPA), to provide contract support to the program. We have tasked the Volpe Cen-
ter to develop environmental and ATMP documents for a total of 18 park and tribal
land locations. The current level of obligation can fund an additional 18 locations,
which brings the total locations currently funded to 36. Our current estimates indi-
cate a cost of approximately $.5 million per location to complete the development
of the required NEPA and ATMP documents. Under the terms of our MOU, the
FAA and NPS have agreed to a cost sharing of 60% FAA and 40% NPS for pre-
paring ATMPs, subject to availability of funding. However, to date, the NPS has not
been able to provide funding for the program.

We believe that we have made significant progress so far in implementing the Act,
overcoming certain challenges to interagency collaboration by working together to
resolve policy matters and to improve communication. However, our work is far
from finished. There are several important issues that we are now in the process
of resolving. These include matters related to noise modeling and determining sig-
nificance of environmental impacts. Also, we are in the process of double-checking
the basis for interim operating authority granted to existing commercial air tour op-
erators because we think misunderstandings about how to count air tour operations
per Park have led to cases of inaccurate numbers of authorized flights. We must
additionally handle requests from existing tour operators for increases in flights
over Parks pending development of applicable ATMPs. The FAA has received a
number of requests from existing operators for increases in air tour operations and
we anticipate more requests in the future. No increases have been authorized to
date because of concerns about the accuracy of current flight numbers and because
cri&eria Sand a process for granting increases are still under development by FAA
and NPS.

Another challenge we face is the issuance of interim operating authority to new
entrant tour operators. The FAA has required tour operators who initiated service
after the Act was enacted to cease operations pending the development of the ATMP
or until interim operating authority is granted to them as a new entrant. Under the
Act, interim operating authority may only be granted to a new entrant if the FAA
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determines that it is necessary to ensure competition, and may not be granted if
we determine it would create a safety problem or if the NPS determines it would
create a noise problem. Approximately 15 new entrant applications have been re-
ceived. FAA and the NPS are currently working on establishing criteria and proc-
esses for making such determinations, and we have asked for the advice of the
NPOAG on this issue.

In closing, Mr. Chairman, the FAA and the NPS are working cooperatively and
collaboratively to reach a conclusion on these and other matters, and I am confident
that mutually acceptable conclusions will be reached. I can assure you that we take
very seriously our responsibility under the Act to mitigate or prevent significant ad-
verse effects due to air tours on the precious resources of our national parks. At the
same time, we also appreciate the value and benefits afforded to the public who
wish to view our parks via air tours. How to balance these interests in accordance
with the direction provided by Congress under the Act is our task. We look forward
to continuing our work with the NPS on this effort and appreciate this Committee’s
interest in our programs.

That concludes my prepared statement. I would be happy to address any ques-
tions you may have.

Senator THOMAS. All right, sir. Thank you very much.
Mr. Secretary.

STATEMENT OF PAUL HOFFMAN, DEPUTY ASSISTANT
SECRETARY FOR FISH AND WILDLIFE AND PARKS,
DEPARTMENT OF THE INTERIOR

Mr. HoFFMAN. Thank you, Mr. Chairman, for the opportunity to
testify on behalf of the Department of the Interior on the imple-
mentation of the National Parks Air Tour Management Act of
2000, and thank you for including my written testimony in the
record.

The National Parks Air Tour Management Act directs both the
Park Service and the FAA to develop plans for the 107 park units
that currently have air tour operations. The act directs the FAA
and the Park Service to work cooperatively in the development of
these plans. Specifically the act says that FAA is the lead on NEPA
analysis. The Park Service is a cooperating agency, but both of us
are required to sign an EA or an EIS that is the output of that
NEPA process.

Before we could get started developing any actual plans, there
was some big-picture coordination, if you will, that was required for
us to establish some of the processes and standards by which we
develop these plans. My cohort, Mr. Withycombe, mentioned that
there was a National Parks Overflights Advisory Group estab-
lished, and they have been a very important part of the process.
They assisted in the development of regulations associated with
this law and provide input on an ongoing basis, helping us in ana-
lyzing these issues.

It was necessary for us to identify the responsible personnel
within each agency for the development and implementation of
these plans.

There was the need to meld two fairly distinct organizational
missions. The Federal Aviation Administration is largely respon-
sible for managing our airspace and ensuring that air travel is safe
and available to the general public. That was a pretty good butcher
job of a description of your mission, Bill. And of course, the Park
Service mission is to conserve the natural resources and the wild-
life and the cultural and historic resources, while maintaining the
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opportunity for people to visit those and do that in such a way as
to leave them both unimpaired for future generations.

There was a lot of work to be done to reach agreement on how
impacts are analyzed. Impacts from air tours are a unique blend
of science and analysis.

There was a need for scheduling and budgeting for the air tour
management plans.

And there was a need to reconcile our distinct agency approaches
to conducting NEPA analysis.

And we had to develop some interim operating authorities for the
existing air tour operators at the 107 parks in order to allow them
to continue to do business until an air tour management plan is de-
veloped for each of those parks.

We have made some progress and we have some procedural ac-
complishments. We did sign an MOU on how we would conduct
this process. The Park Service signed that in January of this year.
So that is in place. Even though the act designates the FAA as the
lead agency and the Park Service as a cooperating agency, under
our MOU there is much more emphasis on cooperative NEPA anal-
ysis and cooperative development of the science that goes into the
analysis of these impacts.

The MOU also assigns responsibility for the funding of the devel-
opment of ATMP’s with the FAA picking up 60 percent and the
Park Service picking up 40 percent of the cost of each ATMP.

There was a high-level meeting held this January over at FAA.
I attended part of that meeting. It was also attended by the Coun-
cil on Environmental Quality, and I would characterize it as a very
successful meeting. It concluded after 2 days of hard, rigorous
work. There are greatly improved communications as a result of
that. I think there is greater respect by each agency of the other
agency’s missions. I think we established some boundaries as to
our missions, and we agreed on an approach to conducting NEPA.

We are working to develop an agreement on an implementation
plan for the development of ATMP’s. The basis for this is that we
believe having an implementation plan will give us a more legally
defensible plan in the end. It will address some of the broader
issues. We can negotiate them once, make them part of the imple-
mentation plan, instead of negotiating them with each plan. It will
provide greater efficiencies and more consistency in the develop-
ment of these plans. The draft implementation plan is expected to
be available by the middle of August.

There is greater coordination and cooperative development re-
garding technical issues relative to the measurement of sound and
the analyses of those sounds that are conducted. We are working
very closely with the Department of Transportation’s Volpe Center,
which is their contractor that conducts sound modeling and meas-
urement and analysis processes for the FAA. We are utilizing the
FICAN committee to help us address some of the questions we each
have about how we measure and analyze sound.

The reality of this is that this issue is somewhat complicated by
the spill-over impacts of what we do with ATMP’s and how that
can impact or is impacted by what we are doing with the Grand
Canyon Overflights Act to resolve the air tour issue there or how
that spills over into affecting how the FAA analyzes airport expan-
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sion projects or how noise analysis and impacts affect military pre-
paredness, the military training exercises. So what we do in the
way of analyzing sound impacts and measuring those sounds and
addressing those impacts has pretty significant spill-over impacts
in other areas of responsibility for the FAA and the Park Service.

We have a current air tour management plan process underway.
Bill hit on that. We are analyzing and starting the process for six
parks in Hawaii, four on the big island, one each on Maui and on
Molokai, and we have seven mainland parks that we are in the
process of developing ATMP’s for.

We have held coordination and familiarization meetings with the
parks so that the FAA and the parks could share information spe-
cific to those particular units. We have had scoping meetings in
Hawaii, as well as Lake Mead, Badlands National Park and Mount
Rushmore National Monument. And we have acoustic monitoring
that has or is taking place in those parks, as well as four other
parks, the Navajo National Monument, Canyon de Chelly, Petrified
Forest, and Glacier National Parks.

We are continuing our coordinated and cooperative approach to
developing air tour management plans. We are working on acoustic
measurements and the analyses and the modeling. This is a very
complicated subject that requires a lot of detailed attention. We are
addressing issues which are sort of unique to air tour management
plans, such as the difference between sounds that are audible
versus noticeable. We are addressing differences in the way the
FAA looks at impacts where they consider and the act actually di-
rects them to analyze and mitigate significant adverse impacts, and
the Park Service standard is impairment of resources. All impacts
do not constitute impairment, but all impairments are impacts. So
we are working through some of those delicate differences.

We have improved our NEPA coordination. We have got respect
for each agency’s expertise. The FAA recognizes that the Park
Service’s specific expertise is in protecting resources and the values
for which the parks were established, and we recognize that the
FAA’s expertise is in managing airspace and keeping the airspace
that people fly in safe.

That pretty much concludes my testimony, and I will open it up
to questions as well. Thank you, Mr. Chairman.

[The prepared statement of Mr. Hoffman follows:]

PREPARED STATEMENT OF PAUL HOFFMAN, DEPUTY ASSISTANT SECRETARY FOR
FisH AND WILDLIFE AND PARKS, DEPARTMENT OF THE INTERIOR

Mr. Chairman, thank you for the opportunity to report to the committee on the
status of implementation of the National Parks Air Tour Management Act
(NPATMA). I am pleased to report that much progress has been made since our last
appearance before the Senate Subcommittee on Aviation in 2002. I will briefly ad-
dress the specific aspects of the program in which the Committee has noted interest.

OVERALL IMPLEMENTATION—PROGRAM PLANNING AND DEVELOPMENT

Pursuant to the NPATMA, the National Park Service Air Tour Management Pro-
gram (ATMP) is responsible for working with the Federal Aviation Administration
(FAA) to develop air tour management plans in the 107 park units where operators
have applied for operating authority. The development of this many plans requires
considerable coordination between the National Park Service (NPS) and the FAA in-
cluding identifying 1) the roles and responsibilities of the FAA and the NPS per-
sonnel, 2) how to ensure that the missions of the two agencies are both incorporated
in the planning process, 3) how resource impacts are to be analyzed, and 4) sched-
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ules, budgets, and other basic elements fundamental to program planning. Perhaps
the biggest challenge to program implementation for their two agencies has been
how to reconcile our differing agency-specific requirements for National Environ-
mental Policy Act (NEPA) documents.

Both the NPS and the FAA have made significant efforts this past year that have
resulted in improved agency relations and allowed us to move forward together in
various areas. A summary of these efforts is followed by a more detailed description
of each of the relevant issues.

After enactment of NPATMA, the agencies began working on an implementation
plan to address how the environmental documents will be prepared, how park units
will be prioritized with respect to the 107 air tour management plans, and how
agency personnel will administer both programmatic and park-specific tasks. In
2003, a decision was made to set aside the development of the implementation plan
in favor of initiating park-specific planning for more than 20 units. In January 2004,
key officials, lawyers, and program staff from the FAA and the NPS met for two
days to establish better working relationships and address some higher-level policy
matters, including how best to meet Congress’s intent that we better manage air
tours to protect park resources from any potential adverse impacts from those air
tours. The meetings were hailed as a huge success by both agencies, providing in-
sight, knowledge, perspective, and respect for the other agency. During the meeting,
the FAA and NPS finalized a Memorandum of Understanding to guide the coopera-
tive effort of the two agencies, as specified in NPATMA. In May 2004, both agencies
agreed that, in addition to moving forward on park-specific plans, they should re-
turn to efforts to complete the implementation plan. In doing so, the FAA and NPS
acknowledged that negotiating the broad-based issues in the context of the imple-
mentation plan, rather than renegotiating similar issues for each park, would be
more efficient and would help achieve greater consistency and more legally defen-
sible park-specific plans. The FAA and the NPS met the week of June 21, 2004 to
write the implementation plan and intend to complete a final draft by mid-August
2004.

Shortly after enactment of NPATMA, the DOT’s Volpe Center was contracted by
the FAA to assist in the coordination of technical issues and development of Envi-
ronmental Assessments (EAs), and has been a critical partner in the implementa-
tion of the ATMP for both agencies. The NPS and the FAA meet twice a year for
program planning with the DOT’s Volpe Center. The Volpe Center program staff
has been involved in the production of both work schedules and cost estimates for
the air tour management plan EAs. Although initially working mostly through the
FAA, the Volpe Center staff has also begun working closely with the NPS as our
collaborative efforts continue to trickle down through both agencies.

PARK-SPECIFIC AIR TOUR MANAGEMENT PLAN IMPLEMENTATION

As mentioned above, in 2003, the FAA and the NPS initiated air tour manage-
ment plans for 13 specific park units: six! in Hawaii, and seven? in the continental
U.S. Initial meetings were held with federal and local team members at each park
unit to provide an orientation to the park, to discuss air operations at the park, and
to acquaint the park personnel with the process and scheduling for air tour plan-
ning. The meetings were also used to initiate the collection of necessary information
including resource data and contact information for potentially affected or interested
parties and agencies.

During November and December 2003, the NPS and the FAA developed materials
to aid in the NEPA scoping for nine3 park units, including notices published in the
Federal Register. In March 2004, notices were published, public and agency scoping
meetings were held, and NEPA document preparation was begun.

The draft analysis of acoustic data for Hawaii Volcanoes National Park was pro-
duced in May 2004. At the Implementation Plan meeting in Fort Collins in June
2004, a preliminary process for evaluating public comments and developing air tour
management plan alternatives was developed. These processes will also be included
in the implementation plan. Acoustic monitoring will begin this summer at Navajo
National Monument, Canyon de Chelly National Monument, Petrified Forest Na-
tional Park, and Glacier National Park. Collecting data this summer will allow us
to begin preparing the EA for these parks in 2005. This latest monitoring exercise

1Haleakala and Hawaii Volcanoes National Parks; Kalaupapa, Kaloko-Honokohau,
Puuuhonua-Honaunau National Historical Parks; and Puukohola Heiau National Historic Site.

2Yellowstone, Badlands, and Petrified Forest National Parks; Lake Mead National Recreation
Area; Navajo and Canyon de Chelly National Monuments; and Mount Rushmore National Me-
morial.

3The six Hawaii park units, Lake Mead NRA, Badlands NP, and Mount Rushmore N Mem.
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is a prime example of the type of sensible, cost-effective, geographic clustering both
agencies are pursuing.

INTERAGENCY COOPERATION

Consistent with the Administration’s objective of encouraging interagency collabo-
ration in these matters, the Department of the Interior and the NPS have been
working closely with the FAA to establish cooperative procedures for the prepara-
tion of air tour management plans. We have worked hard together to improve what
started out as a challenging joint venture.

The January 2004 meeting, mentioned earlier in the testimony, was very success-
ful in improving the working relationship between the FAA and NPS. Each agency
made an effort to better understand the other agency and its mandates. For exam-
ple, the NPS learned that the FAA has, on several occasions, been willing to miti-
gate even in situations where adverse impacts are less than “significant” under
NEPA and, under certain conditions, is willing to do so for air tour management
plans. Likewise, the FAA learned that the NPS does not view all impacts as nec-
essarily “adverse impacts” or “impairment” under NEPA, as they had previously
thought, but rather, that our resource conservation mandates require that we at-
tempt to mitigate all adverse impacts not just those that are significant. With the
help from the President’s Council on Environmental Quality (CEQ), the two agen-
cies were able to gain greater understanding of each other’s core mission and the
full implications of the NPATMA. Perhaps most important, the agencies agreed to
adhere to the fundamental principal of “agency expertise” upon which NEPA stands.

The NPS acknowledges the FAA’s sole province over air safety, and the FAA ac-
knowledges the NPS authority and expertise regarding the protection of park re-
sources, and therefore on this basis, the FAA and the NPS have agreed to jointly
determine environmental impacts. This is being done through the implementation
plan and with a special FAA/NPS workgroup on significant noise impacts. The NPS
and the FAA have set up various workgroups and subcommittees and plan to con-
tinue working collaboratively to address issues as they arise. In fact, the two agen-
cies are also collaborating to address issues outside the scope of this hearing includ-
ing potential impacts from airport expansions, the Grand Canyon legislation, and
other sound-related issues.

STATUS OF TECHNICAL ISSUES

Another result of the January 2004 meeting was a closer technical working rela-
tionship between the FAA and NPS, including the creation of a workgroup to evalu-
ate decisions on technical matters. The methodologies and criteria that have tradi-
tionally been used to assess the impact of aircraft noise do not adequately address
the effects on noise sensitive areas in national park units, where noise is very low
and a quiet setting is a generally recognized purpose and attribute. Consequently,
for air tour management plans, new methods are needed to measure and establish
baseline sound levels and to assess potential impacts of air tour aircraft on national
park units. The NPS Natural Sounds Program and the FAA, with the assistance of
the Volpe Center, also have been working together to establish protocols, standards,
and instrumentation for the collection of acoustic data in parks for the air tour man-
agement plan process.

The NPS and the Volpe Center agree that the following acoustic data needs to
be collected:

e continuous, 1-second, one-third octave band (31 bands, 20-20,000 Hz, at a min-
imum) sound pressure level,

e very low-noise level (to near 0 dB),

e meteorological (wind speed and direction), and

e sources of sound.

Identification of sources of sound is needed to describe the park soundscape, and
to identify and manage inappropriate noise sources. However, source identification
is not yet available in all situations. Source identification is generally done through
attended logging or playback of high-quality digital recordings, both of which are
labor-intensive. Automated processes for source identification will almost certainly
be available some time in the future, but that process is not available at this time.
However, a process for selecting measurement locations has been established and
both agencies agree that a thorough understanding of acoustic variability (daily,
seasonal, and annual), and the resulting knowledge of appropriate measurement pe-
riods, will not be available until long-term measurements are made. In order to
start the air tour management planning process and begin the study of long-term
variability, park-wide short-term studies will be initiated (primarily by the Volpe
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Center), and limited long-term studies will be initiated (primarily by the NPS). The
NPS and the Volpe Center will continue to work cooperatively on data collection and
analysis methods that can be used to characterize park soundscapes.

There is agreement between the NPS, the FAA, and the Volpe Center regarding
data collection, analysis, and reporting. While there is general agreement on acous-
tic data issues, issues remain on how the data is to be used to analyze potential
impacts. One of the FAA and NPS workgroups was formed to review and make rec-
ommendations on determinations of significant and adverse noise impacts.

COST OF ANALYSIS AND SCHEDULE

Through the contract mentioned earlier in the testimony, the Volpe Center is
working to establish schedules and cost estimates for the ATMPs. Both agencies ac-
knowledge the need for flexibility in scheduling ATMPs and have agreed to try to
accommodate each park’s peak visitor periods and staff capacity to the greatest ex-
tent possible. The initial schedule for EAs provided by the Volpe Center and the
FAA was ultimately revised in order to give the two agencies time to resolve some
over-arching issues. Tailoring the schedule has allowed us to develop a much more
prudent and effective approach to the ATMP EA administration. The NPS will con-
tinue to work with the FAA and the Volpe Center to increase efficiencies by identi-
fying practical geographic “clusters” of EAs that can be done together thus taking
advantage of economies of scale and location.

FUNDING

In the MOU, the NPS agreed to provide 40% of the cost of preparing the air tour
management plans, subject to the availability of funding. Unlike the FAA, the NPS
has had no line item budget for air tour management activities. Current funding
for the NPS Natural Sound Program totals $918,000; this covers salary, travel, and
basic expenses for a small, centralized staff that is assisting parks and NPS man-
agement with air tour management plans in addition to all other issues related to
sound or the FAA in parks. Approximately 80%-85% of the entire Natural Sound
Program budget is spent on the ATMP while the remaining 15%-20% is shared to
cover all other program components including military overflights, park technical
assistance requests, airport expansion issues, the Grand Canyon Alternative Dis-
pute Resolution process, coordination of all other NPS sound issues, outreach, edu-
cation, partnerships, and interpretive work.

Based on the FAA’s estimate of the cost of ATMP preparation, we estimate the
NPS’s share ranges from $2-4 million annually (depending on the number of parks).
Our strategy for sharing the cost of preparing ATMPs includes tapping into en-
trance fee based accounts and other sources of project funding. Congress recently
approved use of 20% fee demonstration funding for air tour management plan work
in several low revenue parks. We continue to explore, with the FAA, ways to reduce
costs including clustering parks for the environmental analysis. The schedule to
date has reflected our mutual desire to be more efficient when dealing with several
parks in a geographic area.

EFFECT ON AIR TOUR OPERATORS

The effect of this legislation on existing air tour operators depends on the extent
to which an operator’s air tour business may have been constrained by the cap on
air tour flights over units of the national park system. Because we have not been
able to permit any flight increases above the legislated cap or new entrants, the ef-
fect on some operators has likely been greater than either agency would have pre-
ferred. The NPATMA requires that both the NPS and the FAA make certain find-
ings before the cap on air tour flights can be increased and any new entrants are
permitted. However, these findings cannot be made without better data from the op-
erators, which the FAA is working to gather. Both the NPS and the FAA are work-
ing together on this issue.

That concludes my remarks. Mr. Chairman, I would be happy to answer any ques-
tions you may have.

Senator THOMAS. Thank you very much. Appreciate it.
Senator Akaka has arrived. Do you have a statement, sir?
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STATEMENT OF HON. DANIEL K. AKAKA, U.S. SENATOR
FROM HAWAII

Senator AKAKA. Thank you very much, Mr. Chairman, for hold-
ing this timely hearing on the National Parks Air Tour Manage-
ment Act of 2000.

I know that you also have concerns about air tours over two of
your magnificent national parks, Mr. Chairman, Yellowstone and
Grand Teton National Parks. I look forward to working with you
on this issue.

I would like to extend my aloha to my longtime friend from the
islands, Mr. Dave Chevalier, President of Blue Hawaiian Heli-
copters. He is a model 2 operator, tirelessly contributing in positive
ways to the development of the law and voluntarily introducing
quieter aircraft, among other activities. It is good to see you here,
Dave. Good to see you again.

Mr. Chairman, as you know, air tour management is an issue
that has a long history in Congress, Hawaii and other parts of the
Nation. The first congressional attempt to address the problem was
in 1987, the National Parks Overflights Act, which required a re-
port on the impact of overflights on national parks. In the 102d and
103d Congresses, Congresswoman Patsy Mink at that time, among
others, sponsored legislation on air tour overflights. I sponsored
legislation in the 105th and 106th Congresses.

Residents and visitors to national parks in Hawaii are vocal
about the effects of air tours and the quality of experiences and
wildlife in Hawaii’s national parks.

We had a series of devastating tour crashes in the early 1990’s
that caused all of us to look more closely at the opportunity to
manage the airspace over parks more wisely. I worked very hard
with the Hawaii helicopter operators’ Helicopter Association Inter-
national, and Citizens Against Noise, among many groups to find
a middle ground that would stem adverse effects on national parks
and would not negatively affect air tour operators.

In 1998, I joined forces with Senator John McCain and we in-
cluded the National Parks Air Tour Management Act as title 8 of
the FAA Reauthorization Act. However, I am concerned that over
4 years have passed since the law was enacted and not one air tour
management plan has been finalized.

Hawaii’s Volcanoes and Haleakala National Parks are at the top
of the National Park Service’s list for parks requiring air tour man-
agement plans, followed by Lake Mead National Recreational Area,
and Mount Rushmore National Memorial. Haleakala National Park
has over 26,000 overflights per year and 10 operators are flying
tours. Hawaii Volcanoes has 24,500 flights and 12 operators flying
helicopters.

Earlier this year, the FAA started the first 13 of a total of 107
glans that need to be completed. There is a lot of work still to be

one.

During the 4 years since the law was enacted, I have heard re-
ports from a number of groups that the law was not being imple-
mented in a timely manner, that there are not enough data to de-
termine impacts, or that air tour operators were not cooperating.
I have also received reports of very positive voluntary actions by
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air tour operators to address the concerns that have been raised by
park visitors.

I compliment each member of the national advisory group, the
National Parks Overflights Advisory Group, for their dedication
and hard work.

I commend the Federal Aviation Administration and the Park
Service for reaching important milestones promulgating regulations
that define a commercial air tour operation and establishing an in-
terim operating authority application process for operators. These
are valuable steps. It is not easy to bring two agencies with dis-
parate missions together to work on a common mandate.

I hope the hearing today can shed light on some of the problems
and provide insight on opportunities to improve the process of plan-
ning for air tour management over national parks, particularly if
action should be needed from Congress.

We have an excellent panel before us today. We have heard you
already and look forward to hearing the testimony of other wit-
nesses as well.

Thank you very much, Mr. Chairman.

Senator THOMAS. Thank you, Senator. Glad that you are here.

I think it is clear that one of the principal questions and reasons
for being here is to talk about the schedule and the timing and why
it has taken as long as it has. I guess let me ask you both. Is there
a projected date for this process to be completed?

Mr. WITHYCOMBE. Yes, sir, Mr. Chairman, I think I can speak to
that to some degree.

First of all, implementation of the legislation, which was enacted
in 2000, was delayed, unfortunately, by the events surrounding
9/11. The Department of Transportation and the FAA focused their
attention on other rulemaking activities at that time. The regula-
tion eventually was published and became effective in January
2003. That is roughly 17 months ago.

During that time period, we worked extensively with the Na-
tional Park Service on establishing some schedules and some ac-
tivities that would bring the two agencies together. As pointed out
by Senator Akaka, there are two separate missions here and in
order to do that, we had to overcome a number of technical chal-
lenges and also mission assignments basically to establish how we
would work together.

This is a new program and new technical requirements and envi-
ronmental issues needed to be resolved.

We also needed to reach agreement on an acceptable environ-
mental purpose and need. That was a major issue over which, as
pointed out by my colleague, Paul Hoffman, we attended a January
meeting that was very helpful to us in resolving some of those dif-
ferences. I think it was a breakthrough for us in achieving new lev-
els of cooperation and also working together to start the scoping
process that needed to be done environmentally in the nine parks
that we had targeted for completion.

As far as the projected schedule goes, our best estimates—and
these are just estimates at this point in time—are that we need to
overcome a couple of technical challenges, that is, basically what is
“significant impact” and how do we measure noise. The two dif-
ferences are what we are working on right now through not only
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NPOAG but also through our technical experts. We estimate that
we could complete about 20 parks per year with the resources that
we currently have and also that we would project our completion
date, with roughly 100 parks, out about 5 years. That is the best
estimate that we have right now.

Senator THOMAS. So your first completion would be in how long
then?

Mr. WiTHYCOMBE. The nine parks that we have targeted this
year we estimate will be completed through the environmental
process, establishment of ATMP, and also the rulemaking action
that goes with that, in 2005, sometime in 2005 for those nine
parks.

Senator THOMAS. A year from now.

Mr. Secretary, any different view than that?

Mr. HOFFMAN. No, no substantially different view. I liken it to
building a house. The first thing you want is a good, solid founda-
tion on which to build the rest of the house, and it took us a little
while, but that is what we have been doing over the last 18
months, is developing that solid foundation on which we build the
rest of these plans. We are going to stay committed to the process
and start chunking them out as well as we can, given the resources
we have, and both human and financial resources available.

Senator THOMAS. I presume that you have some good general cri-
teria that apply everywhere and then specifically to each park as
it is applied there. Is that generally right?

Mr. HOFFMAN. Right. We have been reaching agreement on some
of the core principles, as you say, that would apply to any park, but
then you also have a different set of facts, almost a unique cir-
cumstance under which you measure sound and the impacts that
differs from each park. So there is some complicated analysis that
is required for each different park and some measurements that
need to be taken to establish baselines as well before we can really
do a thorough and defensible analysis of those impacts.

Senator THOMAS. So you are suggesting that out of the 388
parks, there are 107 of them that will be interested in having over-
flights. Is that it?

Mr. HOFFMAN. I believe there are 107 that have overflight oper-
ations.

Mr. WITHYCOMBE. Yes. The application process is essentially giv-
ing initial operating authority to the current operators who have
air tours based upon their number of flights that they had prior to
the act. Those indicate that we have roughly 107 parks that they
are operating in now based upon those applications.

I might add that we are going back to verify those applications
again to make sure that we have good numbers from the operators.
That is part of the NPOAG recommendation that was given to us.
We are going back to work through them to establish a method to
do that, and also to work with the Park Service in this effort as
well.

Senator THOMAS. If it takes about a year to do nine, then it is
going to take you 10 or 12 years to do them all. Is that correct?

Mr. WiTHYCOMBE. The best estimate that we could give, as 1
mentioned before, is about 20 parks per year, given the resources
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and the ability to do this in a timely way. If there are 100 parks
remaining, that would be about 5 years.

Senator THOMAS. It seemed that once you had set the criteria,
that the determination of applicability to each park would be rel-
atively easier and that you all would not have to be involved in
every one. The parks can kind of make their own judgment based
on your criteria, can they not?

You talk about 11 September, but nevertheless this is 4 years,
and by the time you are through, it is going to be 15 years before
this is done. That seems like a pretty incredible length of time to
do something, does it not?

Mr. WITHYCOMBE. You make a good point, Mr. Chairman. Obvi-
ously, we would like to do as many of these as we possibly could.
We are studying ways in which we could possibly group these
under one environmental study. That is not out of reason. We are
obviously looking at ways in which we could do this more efficiently
as well. But it is an environmental process done under the national
standards for environmental reviews, and those do take time to
complete and report. They then become part of a rulemaking ac-
tion, which the FAA intends to enforce, to establish routes and alti-
tudes in these national parks.

Senator THOMAS. I am sure it is tougher than it seems, but it
looks like if you can determine what a 5,000 foot elevation does,
it does the same thing in several parks. It does not seem like it is
a whole, brand new experiment every time you go into it, is it?

Mr. HorFMAN. Well, actually you would be surprised at how dis-
parate the analysis can be, depending on the topography of the
park, or the size of the park, or the type of aircraft that are flying.
There are certain standards that you can apply to every one of
these ATMP’s, and then there is site-specific analysis that is nec-
essary. Of course, the act requires FAA to be involved. So I do not
believe FAA can just sort of hand it off to us.

I have to say that the resources to do these ATMP’s even on the
schedule the FAA is suggesting is going to be challenging for us to
find.

Senator THOMAS. Does the Park Service have their 40 percent
now?

Mr. HOFFMAN. We are finding the 40 percent through rec fee
moneys. In those parks that have fees, out of the 80 percent funds;
in those parks that do not have fees, out of the 20 percent fund.

Senator THOMAS. Why would you want air traffic over Mount
Rushmore? There are some places where you are not going to fly,
are there not?

Mr. HOFFMAN. Well, there have been small helicopter tours and
I suppose fixed wing tours over Mount Rushmore for a number of
years, and visitors like seeing

Senator THOMAS. They like seeing the back of their heads.

Mr. HOFFMAN. Yes.

[Laughter.]

Senator THOMAS. Senator.

Senator AKAKA. Thank you, Mr. Chairman.

Mr. Withycombe, as you noted in your testimony, by enacting the
Air Tour Management Act Congress intended to mitigate or pre-
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vent significant adverse impacts to park resources from air tour op-
erations.

We hear many things. One of the concerns I have heard is that
in implementing this act, the FAA is focused on airspace manage-
ment issues instead of addressing the potential impacts on park re-
sources.

How do you respond to that concern and what action is the FAA
taking to ensure that the congressional intent behind this act is
met?

Mr. WITHYCOMBE. Senator Akaka, our mission basically is to en-
sure safety of the air tour operations over the national parks in
this particular legislation. Aviation safety is our mission through-
out the FAA. We are focused in this particular instance on ensur-
ing the safety of operations for those people that are using air tours
to see the national parks.

We also are looking, of course, at the environmental impact of
those operations. As part of our plan, we are doing the required en-
vironmental analyses that are part of those studies. We intend to
make a thorough study of each of these parks through noise anal-
ysis, through safety analysis, and the establishment of safe air tour
routes over and around the National Park System. So we are con-
cerned with both safety and the environment in this particular
case.

Senator AKAKA. Mr. Withycombe, my second question involves
the Kalaupapa site in Hawaii. As you know, Kalaupapa is not only
a national historical park but also a very sensitive cultural site. I
have heard from the residents of Kalaupapa that they oppose com-
mercial air tours over the settlement. Kalaupapa is currently one
of the initial park sites that is being studied by your agency.

What can I tell the residents to reassure them that FAA will be
sensitive to their concerns during the planning and decision-mak-
ing process?

Mr. WITHYCOMBE. Senator, we have just recently completed a
number of focus meetings with Kapuna groups. We met also with
the patient community in Kalaupapa. We also have heard the con-
cerns they have voiced to us during those hearings. Those will all
be considered as part of our environmental impact study, and we
will be careful about whatever process takes place there.

We have a range of options under that process, based upon the
impact that the community senses and reports to us. We also take
comments from the air tour operators and the general public that
may surround the park itself. Our goal is to find some middle
ground or exercise whatever option we need to do based upon the
input that we get. Hopefully that input will provide some reason-
able answer to the concerns that have been raised.

Senator AKAKA. Mr. Hoffman, I would like to ask how national
park resource impacts are to be analyzed and measured as part of
the environmental assessments. I understand that one of the rea-
sons for the delay in implementing this act is the difficulty of defin-
ing what constitutes a significant adverse impact.

My question is, have both agencies come to agreement on what
constitutes a significant adverse impact, and how is it defined and
how do you know when it has occurred?
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Mr. HoFFMAN. Well, Senator, you have hit on the key challenge
to managing any national park unit in terms of determining when
is an impact an impairment or when is an impact just an impact.

We have reached agreement that the standard that the FAA is
required under the law to use as significant adverse impact. In the
National Park Service, we use the standard of impairment, where
impacts may occur so long as they do not rise to the level of impair-
ing the resources and impeding the enjoyment of those resources
by future generations.

We are working closely with the FAA on managing issues that
may arise to less than significant impacts. For instance, in some
parks, larger parks or a cultural park like Kalaupapa, where nat-
ural quiet is an expectation, we may want to manage to a finer
threshold, if you will, of allowing impacts on those kinds of parks
versus other parks where there is less expectation on the part of
the visitor or less impact on the resource as a result of those
sounds.

So it is a park-to-park analysis. It is resource-to-resource. It is
a cultural resource-to-cultural resource analysis that needs to take
place, and each plan will be an independent decision.

Senator AKAKA. Mr. Hoffman, under the Air Tour Management
Act, the Park Service is the cooperating agency to the FAA which
has the lead role in developing air tour plans. However, the Park
Service’s Organic Act mandates the service to manage natural and
cultural resources so that they are unimpaired for the enjoyment
of future generations. That is a quote. Does the Park Service, with
cooperative agency status, have sufficient legal authority to make
a determination whether there are significant adverse effects?

Mr. HoFFMAN. Well, sir, the act designates the FAA as the lead
organization in the NEPA analysis, and we have deferred to them
on the funding side of it. But on the impact analysis, we have
agreed that we will work cooperatively even though the act speci-
fies the FAA as the lead agency and the Park Service as a cooper-
ating agency, which is a role we play quite often in other NEPA
analyses, and we believe we have played that role and quite suc-
cessfully protected resources from being impaired in that role. But
in this particular case where both agencies have to sign off on any
NEPA document that is produced, we have agreed in principle that
we will work cooperatively in the determination and mitigation of
any impacts.

Senator AKAKA. Let me give Mr. Withycombe a chance to reply.

Mr. WITHYCOMBE. Senator, I would agree with the statement
that Mr. Hoffman just made. We have required as part of our plan,
and also part of the legislation that was passed through Congress,
that both agencies would sign the environmental documents. This
means that a cooperative arrangement has to be in place between
the two agencies to reach agreement to settle on the environmental
impact of that particular park.

I might also add that we are working together cooperatively to
better define what significant impact actually is. We obviously have
technical issues that we have to work through in that arena and
we are in the midst of the environmental process in those nine
parks. That is an important piece which we will have to finish in
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order to complete those first nine parks. This will then lead into
the other parks that we have to do throughout the country.

Senator AKAKA. Thank you for your responses.

Thank you, Mr. Chairman.

Senator THOMAS. Welcome, Senator Alexander.

Senator ALEXANDER. Thank you very much.

Sel})ator THOMAS. Do you have any statement or questions at this
point?

Senator ALEXANDER. Excuse me for being late. I had to preside
which goes to junior Members of the U.S. Senate. So that is how
I was picked for that honor.

Is this the first panel?

Senator THOMAS. The first panel. We are going right away to the
second panel.

Senator ALEXANDER. If I may ask one question and make a short
statement.

Senator THOMAS. Certainly.

Senator ALEXANDER. I am extremely interested in the idea of hel-
icopters in the Great Smoky Mountains. That has been hotly de-
bated in the State of Tennessee. We have often talked in this com-
mittee about the differences between the East and the West, and
one difference is we do not have that much Federal land in the
East and in the West the Federal Government owns a dispropor-
tionate amount. Also, we have lots of travel in the East. The Smok-
ies, as an example, has 9 million or 10 million visitors a year. Yel-
lowstone might have 3 million or something like that, if I remem-
ber, primarily because we are just in the middle of a lot of people.

Smokies is also managed as if it were a wilderness area. There
is only one road through it. Most everyone within our region likes
that. We have plenty of commercial activity outside the area but
not inside. So the prevailing view in our State is that we like the
idea of having, in the midst of all our commerce, 500,000 acres that
is, as free as possible, of commerce and noise, and we prefer peace
and tranquility. That is why in 1992 our State legislature passed
a law outlawing the siting of heliports within the 9 miles of the
Great Smoky Mountain National Park. Their hope was that that
would discourage flying over the Smokies. That has been upheld.

I am informed there are two heliports today doing helicopter
tours of the Smokies. They are located more than 9 miles away
from the Great Smokies. So I assume that would comply with the
State law. But I wonder if those two heliports are complying with
the National Parks Air Tour Management Act of 2000. Are they in
compliance with the Federal law? Have they filed the appropriate
application forms and followed the procedures? What can either of
you gentlemen tell me about those two heliports?

Mr. WiTHYCOMBE. Well, sir, I would definitely have to get back
to you on that particular issue. I am not sure exactly what kind
of operation we have there. I would have to consult our experts
that have reviewed those applications and verify whether or not
those operators are in compliance with our regulations and our re-
quirements for certification.

Our intent obviously in the Great Smoky Mountain area would
be the same as we do for any other national park where we have
operators who wish to operate there. That process would be a com-
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plete review of their plans, taking a look at their applications and
making sure that they are, in fact, operating within a half a mile
of the national park. If that is the case, that would start an air
tour management plan process, which we would then environ-
mentally study, in consultation with the National Park Service. We
would definitely look at the impact of those operations. That envi-
ronmental process would provide us with public input. Anybody
that had an interest in this operational application would be able
to comment and provide us their concerns. Those concerns would
be taken into account, and as I mentioned to Senator Akaka, we
would look at a full range of options that we have, all the way from
no operations over the national park to setting up specific routes
that reduce the impact below significant or maybe even less than
that.

Senator ALEXANDER. Mr. Hoffman, do you know whether those
two heliports are in compliance with the Act of 2000?

Mr. HOFFMAN. I do not know about those two specific heliports,
but the act does provide for interim operating authority for those
operations that were in operation at the time the act was passed,
and those authorities extend until such time as there is an air tour
management plan and associated regulation in place. So if they
were operating at the time of the act and if they filed with the FAA
for interim operating authority, then they are operating under the
Act. But I do not know the specific fact base around that.

Senator ALEXANDER. Well, I will not ask you to repeat what you
have already said. What I would like to ask is that each of you let
the subcommittee know and me know whether at this time the hel-
iports operating in the area of the Great Smoky Mountains are in
compliance with the terms of the Act of 2000. That would be the
first thing.

And then second, I look forward, Mr. Chairman, to hearing the
remaining discussions and comments. I will certainly listen to ar-
guments that are made. But my strong bias and I believe the
strong bias—and I say this not only as the U.S. Senator from Ten-
nessee, but as a resident of Tennessee who lives within 2 miles of
the Great Smoky Mountain National Park. The strong bias of most
people in the area is that the park itself ought to be preserved. It
is generally managed as if it were a wilderness area and that is
dramatically disturbed by the noise of helicopters. So that is my
bias. I want to listen to the testimony today, and I look forward
to keeping up with your efforts to implement the act and I am
grateful to the chairman for calling this hearing.

Mr. WITHYCOMBE. Mr. Chairman, if I may just add a comment
to this. Senator, my colleagues here tell me that we have received
applications for operations over the Smoky Mountains National
Park. There are probably the two operations that you referred to.
It is really the operators that must come into compliance rather
than the heliports themselves, and as pointed out by Paul Hoffman
representing the National Park Service here, we basically have
what we call an initial operating authority process which once they
apply to us, if they have flown over that park before, they are auto-
matically given authority to continue that operation until we look
at the air tour management plan process.
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Senator ALEXANDER. Thank you. I appreciate the clarification. I
would still appreciate if you could just send me a letter letting me
know the status then of the operators, if it is the operation to
which the act applies rather than the heliports.

Mr. WiTHYCOMBE. We will do that, Senator.

[The letter follows:]

DEPARTMENT OF TRANSPORTATION,
FEDERAL AVIATION ADMINISTRATION,
Washington, DC, August 11, 2004.
Hon. LAMAR ALEXANDER,
U.S. Senate, Washington, DC.

Re: Commercial Air Tour Operations at Great Smoky Mountains National Park

DEAR SENATOR ALEXANDER: This letter is in response to your request for addi-
tional information during the July 22, 2004 hearing on implementation of the Na-
tional Parks Air Tour Management Act of 2000 (Act), before the Senate Committee
on Energy and Natural Resources, Subcommittee on National Parks. I testified on
behalf of the Federal Aviation Administration (FAA) about our work with the Na-
tional Park Service to implement the Act. During the hearing, you requested that
we provide information on an issue raised by another witness, Mr. Charles May-
nard, regarding two air tour operators that were allegedly in violation of the Act
by conducting commercial air tour operations over the Great Smoky Mountains Na-
tional Park (Park) without FAA operating authority.

We have looked into the matter and have found that there are two existing opera-
tors conducting commercial air tours over the Park. Great Smoky Mountain Heli-
copter, Inc.—doing business as Smoky Mountain Helicopters—has been authorized
120 annual air tour operations by the FAA for the Park, and Rambo Helicopter
Charter, Inc.—doing business as Scenic Helicopter Tours—has been authorized 1800
annual air tour operations by the FAA for the park.

The statement at the hearing that there were two additional operators at the
Park turns out to be incorrect. The apparent confusion, we believe, can be attributed
to the fact that the two operators conduct their business under different names than
their corporate names. We have confirmed this finding with Mr. Charles Maynard
and with the National Park Service. Additionally, you had inquired whether the lo-
cation of a heliport has any bearing on whether or not the operators comply with
the Act. Under the provisions of the Act, it does not.

I hope this information is helpful to you and your staff. If you have further ques-
tions or require additional information, please contact David Balloff of the FAA’s Of-
fice of Government and Industry Affairs at 202-267-3277.

Sincerely,
WiLLiaM C. WITHYCOMBE,
Regional Administrator for the Western-Pacific Region.

Senator ALEXANDER. Thank you.

Senator THOMAS. I think, Senator, as we have talked about be-
fore, you are asking about compliance. The requirements are not
set yet for compliance. They are allowed to go as they were, but
they have not yet designed what they have to comply with.

One very quick one, Paul. There are current users. There are
current people making flights.

Mr. HOFFMAN. Yes.

Senator THOMAS. Do they pay something into the park for doing
this?

Mr. HOFFMAN. There are certainly certain parks where they pay
a fee, but there is no authority for the parks to pursue the collec-
tion of that fee. It is more or less a voluntary fee that is paid.

Senator THOMAS. It would be a good way to get your $20 million.

In any event, all right, thank you. Let us go on to our next set
of panelists. Thank you, gentlemen. Appreciate it.

Next, we have Mr. Roy Resavage, president, Helicopter Associa-
tion International, Alexandria, Virginia; Mr. Charles Maynard,
former director, Friends of the Smokies, Jonesboro, Tennessee; Mr.
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David Chevalier, owner, Blue Hawaiian Helicopters, in a town in
Hawaii which I cannot pronounce; and Mr. Don Barger, senior di-
rector, Southeast District, National Parks and Conservation Asso-
izliation, Knoxville, Tennessee. Thank you, gentlemen, for being

ere.

Your total statements will go in the record. If you could hold
your comments to 5 minutes, we would appreciate that very much.
We would like to start with you, Mr. Resavage.

STATEMENT OF ROY RESAVAGE, PRESIDENT, HELICOPTER
ASSOCIATION INTERNATIONAL, ALEXANDRIA, VA

Mr. RESAVAGE. Good afternoon, Mr. Chairman and Ranking
Member Akaka, and Senator Alexander. My name is Roy Resavage.
I am president of the Helicopter Association International.

HAI fully supports the ATMP process and we believe that great
strides have been made since this project commenced many years
ago. However, all the major stakeholders are disappointed in the
rate of progress to date and few are optimistic about the prospect
of an accelerated schedule in the future.

The air tour experience has become a highlight for many visitors
to our national parks. HAI members fly the vast majority of heli-
copter tours over national parks, and we have a vested interest in
providing a memorable, safe experience for our customers. Air
tours are arguably one of the most environmentally friendly ways
to view the wonders of our national parks. They are not just a
passing fad. HAI acknowledges that we share these magnificent
natural treasures with the local residents, Native Americans, visi-
tors who prefer to view the experience from buses, trains, cars,
rafts, hiking trails, as well as the animals that inhabit the parks.

The National Park Overflight Working Group was created as a
mediating tool to bring these diverse interest groups, the Federal
Aviation Agency, and the National Park Service to the bargaining
table. This was not an easy process and the initial meetings were
notable for their lack of civility as all advocates zealously pursued
their own myopic points of view. It took a great deal of courage and
patience in the early stages, but consensus was eventually reached
on most items that appeared so inflammatory at the beginning of
the process. Implementation of ATMP’s was predicted to be close
at hand. No one felt that they ahead achieved all their goals, which
is probably a good indicator that tough compromises were achieved.

HAI and its members were part of the National Parks Over-
flights Advisory Group process from the very beginning and we still
are very involved today. Everything seemed to be on track for the
implementation of the ATMP, but many things went terribly
wrong. The heated debates between the traditional adversaries
gave way to a morass between the two major agencies, the FAA
and the National Park Service. Incredible delays developed over
definitional terms, which would be the lead agency, who would
have the final veto authority, who was going to pay the bills. These
were not trivial issues to the agencies involved, and the clock kept
ticking while wordsmithing and legal maneuvering took place.

All of these delays have had a chilling effect on the expansion of
responsible air tour operations. The initial goal was to complete the
ATMP’s for the national parks in 2 years. Why did this not hap-
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pen? It could be argued that the bar was just set too high and that
completion of such an enormous project in 2 years was an ex-
tremely naive undertaking. In fact, the expectations far exceeded
gapalgilities. However, a great deal of the delay has been self-in-
uced.

Delays on where the first ATMP would be beta tested, decisions
on how sound was to be measured, where to place the microphones,
what constitutes unacceptable noise and to whom still remain un-
answered questions.

How many parks require an ATMP? The number keeps growing
and is a moving target. The cost of the envisioned studies could
easily exceed $1 million per park. With over 100 parks, where will
the money come from? How long will it take to accomplish the
ATMP process for each park? To our knowledge, the Park Service
still has not obligated their original budgetary requirements.

Air tour operators remain in limbo as this endless parade of
irresolvable challenges block the path of progress. Parks that are
not currently supporting air tours are off limits. Quotas have been
arbitrarily set at an unjustifiably low level. Until recently there
was no official guidance as to how an operator could obtain interim
operating authority. New operator entry is virtually impossible to
obtain without acquiring the certificate of an existing operator.

HAI and its members believe that moving forward with the
ATMP process is in everyone’s interest. The current situation is
anti-competitive at best and would be the subject of ethical scru-
tiny if under the control of private enterprise.

HAI respectfully requests that Congress intervene in the situa-
tion and require the respective agencies to honor their charter,
fund them as necessary, and offer incentives for solutions that ad-
dress what really needs to be done to protect the public’s interest.
Perhaps it is time to review the current process, abandon some bad
science assumptions, and look to appropriate computer modeling
and give credit for quiet technology advancements.

Most of the air tour operators are small businessmen and women
already governed by a mountain of regulatory guidance. They want
to do the right thing but they are forced to remain on the sidelines
while the two major Titans engage in combat over who will reign
suprieme. It is time to move forward and give the parks back to the
people.

Thank you very much for my time and I will be happy to answer
any questions at the appropriate time.

[The prepared statement of Mr. Resavage follows:]

PREPARED STATEMENT OF ROY RESAVAGE, PRESIDENT,
HELICOPTER ASSOCIATION INTERNATIONAL

Good afternoon, Chairman Thomas, Ranking Member Akaka, and Members of the
Subcommittee. My name is Roy Resavage, and I am President of The Helicopter As-
sociation International (HAI). It is an honor for me to appear before the Senate Na-
tional Parks Subcommittee today to discuss helicopter air tour industry concerns
over the air tour management plan (ATMP) process. I respectfully request that my
remarks be included in the official committee record.

HALI fully supports the ATMP process, and we believe that great strides have been
made since this project commenced many years ago. However, all of the major
stakeholders must be disappointed in the rate of progress to date, and few are opti-
mistic about the prospect of a significantly accelerated schedule in the future.

The air tour experience has become a highlight for many visitors to our National
Parks, including the Grand Canyon. HAI members fly the vast majority of helicopter
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tours over national parks. We have a vested interest in providing a memorable, safe
experience for our customers. Air tours are arguably one of the most environ-
mentally friendly ways to view the wonders of our national parks, they are not just
a passing fad, and we want to work in harmony with the other important stake-
holders. HAI acknowledges that we share these magnificent natural treasures with
the local residents, Native Americans, visitors who prefer to view the experience
from buses, trains, cars, rafts and hiking trails, as well as the animals that inhabit
the parks.

The National Parks Oversight Advisory Group (NPOAG) was created as a medi-
ating tool to bring these diverse interest groups, the Federal Aviation Agency (FAA)
and the National Park Service (NPS) to the bargaining table. This was not an easy
process and the initial meetings were notable for their lack of civility as all advo-
cates zealously pursued their own myopic points of view. It took a great deal of cour-
age and patience in the early stages, but consensus was eventually reached on most
items that appeared so inflammatory in the beginning. An ATMP was created and
its implementation was predicted to be close at hand. No one felt that they had
achieved all of their goals, which is probably a good indicator that tough com-
promises were achieved.

HAI and its members were part of this NPOAG process from the very beginning
and today a former Chairman of the HAI Board of Directors, Elling Halvorson, car-
ries on that tradition. Everything seemed to be on track for the implementation of
the ATMP, but many things went terribly wrong. The heated debates between the
traditional adversaries gave way to a morass between the two major agencies the
FAA and the NPS. Incredible delays developed over definitional terms, who the lead
agency was, who had final veto authority and who was going to pay the bill. These
were not trivial issues to the agencies involved, and the clock kept ticking while
wordsmithing and legal maneuvering took place.

All of these delays have had a chilling effect on the expansion of responsible air
tour operations. The initial goal was to complete ATMPS for the national parks in
two years. Why didn’t this happen? It could be argued that the bar was set too high,
and completion of such an enormous project in two years was an extremely naive
undertaking. That probably does explain some of the delay; expectations exceeded
capabilities. However, a great deal of the delay has been self-induced. Delays on
where the first ATMP would be beta tested added unneeded time to the process.
Decisions on how sound was to be measured, where to place the microphones, what
constitutes unacceptable noise and to whom, remain unanswered questions. How
many parks require an ATMP, the number keeps growing and is a moving target.
The cost of the envisioned studies could easily exceed $1,000,000 per park. With
over a 100 parks, where will the money come from? How long will it take to accom-
plish the ATMP process for each park? To our knowledge, the Park Service has not
obligated their original budgetary requirements. The published shortfall in the fu-
ture Park Service budget, allowing only for the maintenance of safe and healthy
parks, is the topic of media speculation on a daily basis.

Air tour operators remain in limbo as this endless parade of unsolvable challenges
block the path of progress. Parks that are not currently supporting air tours are off
limits; Quotas have been arbitrarily set at unjustly low levels. Until recently there
was no official guidance as to how an operator could obtain interim operating au-
thority. New operator entry is virtually impossible to obtain without acquiring the
certificate of an existing operator.

HAI and its members believe that moving forward with the ATMP process is in
everyone’s interest. The current situation is anti-competitive at best, and would be
the subject of ethical scrutiny if it were under the control of private enterprise. HAI
respectfully requests that Congress intervene in this situation and require the re-
spective agencies to honor their charter, fund them as necessary, and offer incen-
tives for solutions that address what really needs to be done to protect the public’s
interest. Perhaps it’s time to review the current process, abandon bad science as-
sumptions regarding noise propagation, and avoid the expensive of millions of dol-
lars and months of data gathering and look to appropriate computer modeling.

Most of the air tour operators are small businessmen and women who are already
governed by a mountain of regulatory guidance. They want to do the right thing,
but they are forced to remain on the sidelines while the two major Titans engage
in combat over who will reign supreme. It’s time to move forward and give the parks
back to the people.

Senator THOMAS. Thank you very much.
Mr. Chevalier.
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STATEMENT OF DAVID J. CHEVALIER, CEO, BLUE HAWAITAN
HELICOPTERS, KAHULUI, HI

Mr. CHEVALIER. Good afternoon, Chairman Thomas, Ranking
Member Akaka, aloha. Senator Alexander. My name is David
Chevalier. I am the CEO of Blue Hawaiian Helicopters.

I was a member of the original National Park Overflight Work-
ing Group which reached the consensus upon which this law was
based. It was a difficult process to reach consensus between avia-
tion and the environmental groups, as we seem to hold diamet-
rically opposing interests. I do not believe we would have been able
to reach these agreements had it not been without a professional
moderator’s help.

I believe the same situation now exists between the FAA and the
National Park Service. It appears to me the process is broken or
at least slow as molasses. I think that an independent professional
moderator should oversee and facilitate action between these two
very different bureaucracies.

While the National Park Advisory Group is a very valuable con-
sulting resource on the civil side in this process, it does not drive
the boat. The FAA and the National Park Service should be given
a firm time line for completion of tasks, and a professional moder-
ator between the FAA and National Park Service decisionmakers
should be immediately utilized whenever an impasse is reached.

While the aviation representatives argued against restrictions as
to the manner in which Americans choose to view their parks, we
ultimately compromised in an agreement that the number of flights
would be frozen until the interim management plan process was
complete. This you wrote into law. While I personally disagree with
these interim restrictions and would vote to change that law, it is
imperative that the established law be followed. There was always
concern by the NPOWG over the enforcement of this law.

Hawaii was chosen as a place to begin the process because of a
voluntary and successful air tour management plan that was al-
ready in place at Haleakala and to a lesser extent at Volcanoes.
When the law came in place, operators received a questionnaire.
We were asked the number of flights that we had conducted over
a specified time period to figure out exactly how many we would
be allowed to do through the interim process until the interim
management plans were complete.

Well, as far as I know, no air tour company yet to date has been
audited to assure the accuracy of those numbers given. It would
have been an easy task to verify the numbers of overflights by the
$25 per overflight fee payment history for Volcanoes National Park.
It became evident that a number of air tour companies are not pay-
ing any overflight fees, as I believe is required by law. But appar-
ently there certainly is no mechanism in the law to collect these
fees. As it stands now, this law does not have any teeth. Air tour
companies should be audited to prove the number of overflight slots
claimed, as well as show proof of payment of those flights. I would
suggest you either enforce that law or change it.

A different standard exists for air tour visitors than ground visi-
tors at most of our Nation’s national parks. While we must not lose
sight of the legitimacy of air tour visitors to view the park from the
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air, neither should we lose sight of their responsibility to pay an
equal entry fee as ground based visitors do.

As this is an airspace issue, the FAA is the rightful lead agency
and the NPS the cooperating agency in the development of the
plans. However, considering the interests of the two bureaucracies,
Ilthink the NPS must be the watchdog of any air tour management
plan.

As a fill-in at the last advisory group meeting at Lake Mead, I
had suggested that each tour aircraft be required to carry a trans-
ponder which would broadcast its own discrete code and that this
would be recorded automatically on a ground-based NPS computer.
The computer would then track in real time the location of each
aircraft within the specified boundaries of the park. Routes and
overflight counts could be recorded automatically. This is an objec-
tive management tool that is widely employed now by trucking
companies. Similarly, the FAA has been moving toward ADSB
technology in the lower 48 States. Implement flight tracking and
enforcement of any plan is substantially complete. NPS forwards
an unexplained deviation of an ATMP to the FAA. The FAA then
investigates and takes appropriate action where necessary. I think,
though, more often than not, that this is going to absolve air tour
operators of accusations of noncompliance by citizens.

Technology is also available whereby overflight billings could go
out automatically and this in conjunction with this tracking sys-
tem. I think that overflight fees should go first to pay for the track-
ing equipment and second to the general fund of the park.

It must be recognized that air tour operations in many areas of
the country have made significant voluntary efforts to minimize
noise impacts to ground visitors at national parks. Nevertheless,
we can do better by adopting quiet technology aircraft. Although
there are incentives mandated by this law to adopt quiet tech-
nology, there is a problem. As yet, there is no established guideline
for what constitutes a quiet technology aircraft. The advisory group
has recently been given the assignment of recommending these
guidelines. I question their technical ability to be able to do this
without the help of an expert group such as Volpe. In any case, 1
think these guidelines should have been established a long time
ago and it needs to happen very soon.

Quiet technology will not only help reduce noise impacts at na-
tional parks but over the neighborhoods that we must traverse as
well. Until these two agencies complete their responsibility to es-
tablish guidelines, there is no incentive for any company to make
a large investment in aircraft that might not meet the definition.
Operators need assurance of which aircraft will be acceptable for
the incentives mandated by this law. It takes substantial time to
plan for these kind of major acquisitions. So all I ask is please set
a deadline for the definition of quiet technology aircraft.

Thanks for listening.

[The prepared statement of Mr. Chevalier follows:]

PREPARED STATEMENT OF DAVID J. CHEVALIER, CEO, BLUE HAWAIIAN HELICOPTERS

Good afternoon, Chairman Thomas, Ranking Member Akaka, and Members of the
Subcommittee. My name is David Chevalier, and I am the CEO of Blue Hawaiian
Helicopters. I was a member of the National Park Overflight Working Group
(NPOWG), which reached a landmark consensus agreement between environmental,



27

Native American and aviation interests and upon which Public Law 106-181 is
based. Many times, over many hours of debate, one side or the other was ready to
walk out and call the exercise a failure.

It was a difficult process to reach consensus between the aviation and environ-
mental groups as we seemed to hold diametrically opposing interests. I don’t believe
that we would have been able to reach the agreements that we did without a profes-
sional moderator. I believe the same situation exists now between the FAA and the
NPS. It appears to me that the process is broken. I believe that an independent,
professional moderator should oversee and facilitate action between these two very
different bureaucracies.

While the NPOAG is a valuable consulting resource in this process, it does not
drive the boat. The FAA and the NPS should be given a firm timeline for completion
of tasks, and a professional moderator between the FAA and NPS decision makers
should be immediately utilized when an impasse is reached.

Although the NPOWG came from opposing positions, we arrived at a consensus
that air tour passengers are legitimate visitors to the National Parks and that the
impa(licts of both ground visitors as well as air tours on this resource must be miti-
gated.

One of the most contentious issues that we faced was the limitation on the num-
ber of National Park overflights. While the aviation representatives argued against
restrictions as to the manner in which Americans choose to view their parks, we
ultimately compromised on an agreement that the number of flights would be frozen
until the Air Tour Management Plan (ATMP) process was complete. This became
incorporated into the law.

While I still disagree with these interim restrictions and would vote to change the
law, it is imperative that the established law be followed. There was always a con-
cern by the NPOWG over the method of enforcing this law. Hawaii was chosen as
the place to begin this process because a voluntary and successful air tour manage-
ment plan was already in place at Haleakala National Park. Operators received a
questionnaire as to the number of flights that had been conducted over the National
Parks in a specified time period prior to implementation of this law. This was to
assist the FAA in establishing the number of flights that would be allowed until the
ATMP process is complete (Interim Operating Authority).

No air tour company has yet been audited to assure the accuracy of those num-
bers. It would have been a simple task to verify the number of overflights by the
$25/overflight payment history for Volcanoes National Park. It has become evident
that a number of air tour companies are not paying any overflight fees as is re-
quired by law. No mechanism in the law exists to collect these fees. As it now
stands, that law has no teeth. Air Tour companies should be audited to prove the
number of overflight slots claimed, as well as to show proof of payment for those
flights. Change the law or enforce it.

A different standard exists for air tour visitors than ground visitors at most of
our nations’ national parks. One must not lose sight of the legitimacy of air tour
visitors to the park or their responsibility to pay the same fees as are required of
ground based visitors.

As this is an airspace issue, the FAA is the rightful lead agency, and the NPS
the cooperating agency in the development of the ATMP’s. However, considering the
interests of the two bureaucracies, the NPS must be the watchdog of any ATMP.
As a fill-in at the last NPOAG meeting at Lake Meade, I suggested that each tour
aircraft be required to carry a transponder which would broadcast its’ own discrete
code and that this would be recorded automatically on a ground-based NPS com-
puter. The computer would then track, in real time, the location of each aircraft
within the specified boundaries of the National Park. Routes and overflight counts
could be recorded automatically. This is an objective management tool which is
widely employed by trucking companies. Similarly, the FAA is already moving to-
ward ADSB technology in the lower 48 states. Implement flight tracking, and en-
forcement of any plan is substantially complete. NPS then forwards any unex-
plained deviation of an ATMP to the FAA, the FAA then investigates, and appro-
priate enforcement action is taken.

More often than not, I believe that this will absolve air tour operators from false
allegations of non-compliance by citizens. Technology is available whereby overflight
fee billings could go out automatically. I believe that the overflight fees should go
first to pay for the tracking equipment and second to the general fund of the park.

It must be recognized that air tour operators in many areas of the country have
made significant, voluntary efforts to minimize noise impacts to ground visitors at
National Parks. Nevertheless, we can do better by adopting quiet technology air-
craft. Although there are incentives mandated by this law to adopt quiet technology,
there are problems. As yet there is no established guideline for a definition of a



28

“quiet technology aircraft”. The NPOAG has recently been given the assignment of
recommending these guidelines. I question their technical ability to do this without
professional help from an expert group, such as Volpe. In any case, these guidelines
should have been established shortly after incentives were mandated.

Quiet Technology aircraft will not only help reduce noise impacts at the National
Parks, but over the neighborhoods we must often traverse as well. Until these two
agencies complete their responsibility to establish such guidelines, there is no incen-
tive for any company to make large investments in aircraft that might not meet the
definition. Operators need assurance of which aircraft will be acceptable for the in-
centives mandated by this law. Companies need substantial time to plan for such
major acquisitions. Please set a deadline for the qualification of Quiet Technology
aircraft.

Thank you for your time.

Senator THOMAS. Thank you very much.
Mr. Maynard.

STATEMENT OF CHARLES W. MAYNARD, MEMBER OF THE
NATIONAL PARKS OVERFLIGHT ADVISORY GROUP

Mr. MAYNARD. Chairman Thomas and Ranking Member Akaka
and Senator Alexander, thank you for this time to present my
views on the Air Tour Management Act and its enforcement.

I became interested in this issue of commercial overflights of na-
tional parks due to my work at the Great Smokies and in Yellow-
stone and the Grand Tetons. For over a decade, the National Park
Service and the Federal Aviation Administration struggled over ju-
risdiction and impacts concerning air tours over our national parks.

I was a member of that original National Parks Overflight Work-
ing Group that continued to wrestle with those same issues. The
group finally came to a consensus about a process that was incor-
porated into the National Parks Air Tour Management Act.

All members of the group agreed that national parks were spe-
cial places for our country. They also agreed that one regulation
would not fit every unit in the National Park System. At that
point, the process of an air tour management plan was conceived.
Safety and resource impact concerns could be determined on a
park-by-park basis with input from local, regional, and national
perspectives.

Since the act was passed, it appears that the two agencies have
continued to struggle over those same issues: jurisdiction and im-
pacts. The two agencies have assigned capable staff who seem to
work well together. I am not convinced that there was good collabo-
ration at the beginning of the process, but I will say in the past
year, the pace has picked up and the two teams seem to be working
better together. I think we had a very slow start that delayed some
of the implementation far beyond all of our expectations.

I am concerned that existing and new entrants are not being
held to a standard that has been agreed upon through an air tour
management plan due to the delay of the development of those
plans. The issue of verification still seems to be in a gray area, as
my friend Dave has mentioned. How do we verify information sup-
plied by the operator or by those on the ground?

I am also sure that other existing and new entrants are strug-
gling to maintain or grow a business in an uncertain climate cre-
ated again by the lack of an ATMP. This impacts visitor experi-
ences as well as air tour businesses. Neither of these situations is
a good one.
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Another reason for delay is the struggle to define adverse signifi-
cant impacts. In fact, at its last meeting in March, the National
Parks Overflights Advisory Group was asked to weigh in on this
issue and provide a white paper for the agencies. This is currently
being worked on and will be considered at its next meeting. I think
it is very important that the National Park Service have a major
role in determining what are adverse significant impacts on the
soundscapes of the very places that have been placed under their
care.

Still another issue for consideration is the enforcement of the
ATMP’s. Since the National Park Service has no role in the en-
forcement of FAA rules, it can only report infractions. It was the
intent of the original group that the enforcement would be up to
the FAA through operating certificates issued to the operators. In
this way, if a bad apple begins to spoil the bushel, that operator
would lose his or her certificate. I am unclear whether this is still
the process, but hope that this can be clarified through work with
the advisory group and the two agencies.

In the original working group, we had some discussions on using
incentives to reward good actors. It appears that this would be in
the power of Congress to institute some of these incentives. We also
talked about providing incentives for those who use quieter tech-
nology. Due to the greater expense of newer, quieter technologies,
it was understood that without real incentives, an operator would
have no motivation to buy the latest technology. I hope that your
committee will consider some possibilities in this matter so that
even areas that have overflights will be able to be quieter.

What troubles me about this slow to no progress is that the need
for the experience of natural sounds is unabated. If anything, in
the midst of the din of our modern world, the need for natural
sounds is growing. If my own words are strongly in favor of natural
sounds, it is because I fear their loss. We must treasure the
soundscapes of an area just as we would the landscapes. However,
our parks are also treasures of our Nation’s history. Sometimes our
silence needs to be out of respect for courage and sacrifice at sites
such as Gettysburg, Valley Forge, or Chickamauga.

I would urge you to fully fund the efforts of both agencies in their
work to fulfill the intent and requirements of the National Parks
Air Tour Management Act. I also would hope that you would plan
periodic checkup meetings with the FAA, the NPS, and the advi-
sory board.

We need to be still and silent long enough to hear. We need to
shut off the noise long enough to revel in the natural sounds that
abound in our parks. We need to be quiet long enough to stand in
awe at national shrines and contemplate the enormous sacrifices
that have been made for freedom and liberty.

The Air Tour Management Act is good legislation that goes a
long way in preserving the soundscapes of America’s treasures
while allowing them to remain accessible. I urge you to continue
your efforts on behalf of our country’s special places.

Thank you, Mr. Chairman and members of the committee for
this chance.

[The prepared statement of Mr. Maynard follows:]
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PREPARED STATEMENT OF CHARLES W. MAYNARD, MEMBER OF THE NATIONAL PARKS
OVERFLIGHT ADVISORY GROUP AND FORMER DIRECTOR OF FRIENDS OF GREAT
SMOKY MOUNTAINS NATIONAL PARK

Mr. Chairman and members of the Committee, thank you for the opportunity to
present my views on the Air Tour Management Act of 2000 and its enforcement.

I wish to submit the text of my comments for the records of the Senate Sub-
committee on National Parks and to summarize them in my comments.

I served as the first Executive Director of Friends of Great Smoky Mountains Na-
tional Park from 1994 to 2001. Also, as a member of the original National Parks
Overflight Working Group (NPOWG), a current member of the National Parks Over-
flight Advisory Group (NPOAG), and an author of books and articles about Amer-
ica’s scenic and historic treasures, I am grateful for this moment to give you my
thoughts on the implementation of the Air Tour Management Act.

I became interested in the issue of commercial overflights of national parks due
to my work in the Great Smokies, Yellowstone, and the Grand Tetons. For over a
decade the National Park Service (NPS) and the Federal Aviation Administration
(FAA) struggled over jurisdiction and impacts concerning air tours over our national
parks. The White House appointed the National Parks Overflight Working Group
that continued to wrestle with the same issues, but came to a consensus about a
process that was incorporated into the National Parks Air Tour Management Act.

All members of the Working Group agreed that National Parks were special
places for our country. They also agreed that one regulation would not fit every unit
in the National Park System. It was at that point that the process of an air tour
management plan was conceived. In this way, safety and resource impact concerns
could be determined on a park-by-park basis with the input of local, regional, and
national perspectives.

At times in the years since the act was passed in 2000, it appears to me that the
two agencies have continued to struggle over jurisdiction and impacts. The two
agencies have assigned capable staff to work on this issue. While the two sets of
staff people seem to work well together at meetings, 'm not convinced that there
was good collaboration from the beginning. I will say that in the past year the pace
has picked up and the two teams seem to be working better together. At this point
I must say that the staffs of both agencies are bright, capable people who seem dedi-
cated to working on this issue. I think we simply had a very slow start that delayed
some of the implementation far beyond anyone’s expectations.

Both agencies have had to deal with new regulations and security concerns since
September 11, 2001. The implementation of this act coincided with this difficult
time. I do think that this delayed both the FAA and the NPS in their initial efforts
to implement the act.

I am concerned that existing and new entrants are not being held to a standard
that has been agreed upon through an air tour management plan (ATMP). The issue
of verification still seems to be in a gray area. How do we verify information sup-
plied by the operator or by those on the ground?

I am also sure that other existing and new entrants are struggling to maintain
or grow a business in an uncertain climate created again by the lack of an ATMP.
There are impacts on visitor experiences as well as air tour businesses. Neither of
these situations are good ones.

Another reason for delay is the struggle to decide the definition of “adverse sig-
nificant impacts.” In fact, at its last meeting in March, the National Parks Over-
flight Advisory Group was asked to weigh in on this issue and provide a white paper
for the agencies. This is currently being considered. I think it is very important that
the National Park Service have a major role in determining what are adverse sig-
nificant impacts on the soundscapes of the places under their care.

Still another issue for consideration is the enforcement of the air tour manage-
ment plans with the operators. Since the National Park Service has no role in the
enforcement of FAA rules, it can only report infractions. It was the intent of the
original group that the enforcement would be up to the FAA through the Part 135
certificates issued to operators. In this way, if a “bad apple” begins to spoil the
bushel, that operator loses his/her Part 135 certificate. I am unclear whether this
is still the process but hope that this can be clarified through work with the advi-
sory group and the two agencies.

In the National Parks Overflight Working Group we had some discussions on
using incentives to reward good actors. It appears that this would be in the power
of Congress to institute some of these incentives. We also talked about providing in-
centives for those who use quieter technology. Due to the greater expense of newer,
quieter technologies, it was understood that without real incentives an operator
would have no motivation to buy the latest technologies available. I hope that your
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committee will consider some possibilities in this area so that even areas that have
overflights will be able to be quieter.

What troubles me about this slow to no progress is that the need for the experi-
ence of natural sounds is unabated. If anything, in the midst of the din of our mod-
ern world, the need for natural sounds is growing.

It is important that we as humans have places where we can listen. National
parks are some of those spots where human-made noise needs to be left behind so
that natural sounds can be heard and discerned.

An old folktale describes a farmer who was disturbed by the “noise” of his wife,
his children, and his mother-in-law. When he sought the advice of the village wise
man, he was told to bring his pigs, cows, and goats into his house with his family.
The noise was atrocious! He couldn’t stand it. Upon returning to the wise man, he
was advised to remove the animals. As the animals were taken out, he began to
hear the music of his family. “Ah,” said he, “much better. We have to remove the
noise to hear the sounds that surround us.

Several years ago I came to Washington’s National Gallery of Art to see an exhibit
of Thomas Moran’s works. The paintings were marvelous. Enormous canvases of the
Grand Canyon, Yellowstone, and Idaho Falls covered entire walls. Small watercolors
of Yellowstone recalled scenes now familiar to me. What amazed me was how quiet
it all was. People spoke little and then only in hushed tones. I found myself thinking
that these people were being respectful of great works of art that were fakes. Yes,
fakes! The real works of art are what Moran was trying to capture on canvas. The
authentic treasures are in those national parks—the Grand Canyon, Yellowstone,
Yosemite, the Great Smokies.

It is puzzling to me that we treat “fakes” with more respect and awe than we do
the real articles. Many attempts have been made over the years to encroach on the
natural sounds of our nation’s parks. Cars, buses, airplanes, motorboats, personal
watercraft all serve useful purposes in transporting people, but each has its place.
Some places need to be reserved for listening without the interruption of mechanical
noises. Too often our ears are assaulted with harsh human-made noise that over-
powers. National parks are for the benefit and enjoyment of all the people. All these
people have many needs and desire varied uses.

Enjoyment for one is work for another. To see the Grand Canyon from the air can
be an awesome experience, as can a trek deep into the canyon away from the press
of humanity. Striking an equitable balance requires that BOTH experiences be val-
ued. This is not an either-or choice. Our national parks are for the enjoyment of
ALL people. We must be wise enough to craft spaces for all uses. This is not without
its difficulties as the past few years have shown us. It was the intent of the Na-
tional Parks Overflight Working Group and the National Park Air Tour Manage-
ment Act to seek that balance.

If my own words are strongly in favor of natural sounds, it is because I fear their
loss in the din of our mechanized world. We must treasure the soundscapes of an
area just as we would the landscapes. However, our parks are also treasures of our
nation’s history. Sometimes our silence needs to be out of respect for courage and
sacrifice, at sites such as Gettysburg, Valley Forge, or Chickamauga for example.

I would urge you to fully fund the efforts of both agencies in their work to fulfill
the. intent and requirements of the National Park Air Tour Management Act. I also
would hope that you plan periodic check-up meetings with the Federal Aviation Ad-
gliniztration, the National Park Service, and the National Parks Overflight Advisory

oard.

Natural quiet does not exist. Heaven forbid that it ever should. Rachel Carson
warned about hazards to the environment in her book, Silent Spring. The implica-
tion was that if nature is silent, then there is real trouble. Nature is NOT quiet.
It is filled with wonderful sounds loud and soft, booming and buzzing.

No one likes to be shushed. We should be encouraging people to listen, to truly
hear the wonderful natural chorus that surrounds us. We don’t need natural quiet.
We need human-made quiet. We need to be still and silent long enough to hear. We
need to shut off the noise long enough to revel in the natural sounds that abound
in our natural parks. We need to be quiet long enough to stand in awe at national
shrines and contemplate the enormous sacrifices for freedom and liberty others have
made on our behalf.

In summary, my recommendations are:

e That the agencies (FAA and NPS) are fully funded to complete the ATMPs for
all the parks where operators have requested to fly.

e That the agencies (FAA and NPS) have full funding to monitor the ATMPs.

. T}iat a:i simple and clear procedure of verifying air tour operations must be de-
veloped.
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e That the National Park Service have the lead role in determining adverse sig-
nificant impacts to the resources and soundscapes in the parks.

e That Congress continue to work with and monitor the progress of the two agen-
cies (FAA and NPS) as they work on implementing the ATMA of 2000.

e That the two agencies continue their work together and with the National
Parks Overflight Advisory Group.

e That Congress develop some incentives for those who comply with a park’s air
tour management plan and some penalties for those who do not.

e That Congress develop some incentives for those operators who employ quieter
technology.

The National Parks Air Tour Management Act is good legislation that goes a long
way in preserving the soundscapes of America’s treasures while allowing them to
remain accessible. I urge you to continue your efforts on behalf of our country’s spe-
cial places. It would be a shame to come this far and let it fall by the wayside now.

Thank you, Mr. Chairman and members of the committee for the invitation to this
hearing. I am most encouraged by your work and your continued interest in our na-
tional parks and this very important issue.

Senator THOMAS. Thank you.
Mr. Barger.

STATEMENT OF DON BARGER, SOUTHEAST REGION
DIRECTOR, NATIONAL PARKS CONSERVATION ASSOCIATION

Mr. BARGER. Good afternoon, Mr. Chairman, Ranking Member
Akaka, Senator Alexander. In the world of meaning, Charles May-
nard is always a hard act to follow. I appreciate the opportunity
to present comments of the National Parks and Conservation Asso-
ciation.

Congress elevated two basic principles when it passed the Air
Tour Management Act in 2000. No. 1, that the sounds of nature are
among the inherent components of the resources that form the core
of the National Park Service’s conservation mandate; and two, that
within the units of the National Park System, the opportunity to
experience natural sounds shall be preserved unimpaired for the
enjoyment of future generations. These two principles embody the
most fundamental purposes of the National Park Service Organic
Ac(ic of 1916 and reflect the act’s enduring meaning in the world
today.

I want to focus my comments on three areas of implementation.

First, this act was carefully designed to allow both agencies to
use existing tools and authorities in a tandem effort. While we be-
lieve that the working relationship may be improving between the
FAA and the Park Service, things are going to continue to bog
down if the Park Service tries to tell the FAA how to fly planes or
if the FAA tries to tell the Park Service how to protect parks.

We believe that the legislative history is clear. Quoting from the
report on the Committee on Commerce, Science, and Transpor-
tation from S. 82 in 1999, “The committee further intends that the
FAA retains its role as the sole manager of America’s airspace and
its responsibility to ensure a safe and efficient air transport system
and that the NPS retains its responsibility and authority to protect
park resources and values and visitor experiences.”

We urge this subcommittee to continue to pay close attention to
this point as it is crucial in avoiding further delay. The protection
of our parks should not be determined by a departmental com-
promise.

Second, NPCA is concerned that there is not yet a reliable proc-
ess to certify the existing number of commercial air tour overflights
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over park units or even whether operators have existing operations
over the parks where they claim to fly. National park managers
were surveyed in 1992 and reported 42 park units had existing
flightseeing operations. After the final rule was issued, however,
more than 70 air tour operators applied for interim operating au-
thority as existing operators at more than 100 national park units.
Collectively, these existing operators are claiming to fly more than
160,000 air tour overflights a year over units of the National Park
System, excluding Grand Canyon. Is this the right number? The
answer is basically we do not really know. Inaccuracies in these
numbers frustrate any meaningful assessment of the impacts of ex-
isting flights on the parks resources and visitors.

To answer your question, Senator Alexander, this last week I
called up the Smokies and asked them were they aware of any in-
terim operating authority applications having been filed and their
answer was no for the two operators down in Sevierville. That does
not mean they have not been but the park simply was not aware
of them at all.

NPCA believes the best solution to this situation is sunlight.
FAA should immediately release to the public the names of all air
tour operators claiming existing operator status over parks, along
with the number of flights that they each claim. We also rec-
ommend that the FAA release the names of new entrant applicants
and where they wish to fly. Such information is central to the un-
derstanding of whether and how the act is being implemented. At
this point none of this information is available to the general pub-
lic, and as far as we know, FAA even refuses to give interim oper-
ating applications to their partners, the National Park Service.

Third, while Congress has specifically granted the Park Service
the authority to protect park visitors and resources, the Park Serv-
ice has insufficient funding to implement the act as intended. Park
Service estimates given to NPCA more than 4 years ago showed
that the funding requirements for air tour management planning
are more than twice the current budget. Unfortunately, the lack of
funds prevents the Park Service from playing the role that the act
properly prescribes. It is yet another byproduct of the chronic oper-
ational funding shortfall that plagues the National Park System
and which many members of this subcommittee have been trying
to help us address.

In conclusion, NPCA respectfully asks that the subcommittee
help ensure that both agencies implement the Air Tour Manage-
ment Act expeditiously. We specifically recommend, No. 1, that we
demand that the agencies continue to improve their level of co-
operation, paying particular attention to ensuring that the Park
Service retains its authority to determine the impacts of air tours
on park resources, visitors, and values; two, call for the expedited
release of information to the public on existing and new entrant ap-
plications and the development of a clear procedure for verifying
operator claims about where and how often they fly; and finally,
support an increase in funding for the Park Service’s operations so
that it can fully participate in the development of these plans.

Thank you, Mr. Chairman and members of the committee, for in-
viting me today. I very much appreciate your interest in this very
important issue.



34

[The prepared statement of Mr. Barger follows:]

PREPARED STATEMENT OF DON BARGER, SOUTHEAST REGIONAL DIRECTOR,
NATIONAL PARKS CONSERVATION ASSOCIATION

Mr. Chairman and members of the Committee, thank you for the opportunity to
present the views of the National Parks Conservation Association on the implemen-
Zation of the National Parks Air Tour Management Act of 2000 (the Parks Air Tour

ct).

NPCA is the only national, non-profit advocacy group dedicated solely to pro-
tecting and enhancing America’s National Park System for present and future gen-
erations. NPCA’s 300,000 members are spread throughout the United States; they
visit national parks to experience nature, wildlife, scenic wonders, and natural
soundscapes, as well as to enjoy the many cultural and historic features that our
nation has chosen to preserve for posterity.

Since 1992, I have been employed as NPCA’s Southeast Regional Director. The
region I manage for NPCA includes 46 national park units, including the Great
Smoky Mountains National Park, the most visited national park in the entire Na-
tional Park System.

The management of commercial air tours over national parks has long been of
great concern to NPCA and our members. While we do not oppose all commercial
air tours over parks, we are concerned that Park System units such as Hawaii Vol-
canoes, Haleakala, Bryce Canyon, Glen Canyon, and Grand Canyon are subject to
overflights by hundreds and thousands of commercial air tours every year. Commer-
cial air tours can disrupt the park experience for visitors: The noise from helicopters
and planes and the visual intrusions they cause often jar visitors who travel great
distances to visit the parks and expect a measure of peace and solitude.

NPCA worked on the development and pushed for the passage of the National
Parks Overflight Act of 1987, a law that gave the FAA and Park Service the ability
to regulate commercial air tours over Grand Canyon and called for a study on over-
flights over parks nationwide. Members of our staff worked with representatives of
the FAA, Park Service, air tour industry, and Native American community in the
National Parks Overflight Working Group, which drafted some of the original lan-
guage for the Parks Air Tour Act of 2000, the law whose implementation we are
discussing today.

LEGISLATIVE HISTORY

Congress elevated two basic principles when it passed the Parks Overflight Act
of 1987 and the Parks Air Tour Act: (1) that the sounds of nature are among the
inherent components of the resources which form the core of the National Park
Service’s conservation mandate and (2) that within units of the National Park Sys-
tem, the opportunity to experience natural sounds, shall be preserved “unimpaired
for the enjoyment of future generations.” These two principles embody the most fun-
damental purposes of the National Park Service Organic Act of 1916, and reflect the
Parks Air Tour Act’s enduring meaning for the world today.

In enacting these important park overflight laws, Congress placed significance im-
portance on the protection of natural sounds in our national parks such that it de-
signed a new, unprecedented role for the National Park Service in their implemen-
tation. Congress authorized the National Park Service to exercise some control, in
cooperation with the FAA, over the commercial air tour industry that profits from
flying over many of our most scenic and visited national parks. Both the Park Over-
flights Act and the Parks Air Tour Act broke new ground in ordering a level of co-
operation between the National Park Service and the FAA to which neither agency
was accustomed, and I dare say for which neither agency was fully prepared.

IMPLEMENTATION

The different cultures and missions of FAA and NPS have hindered the imple-
mentation of the Parks Air Tour Act and resulted in extremely disappointing delays
in implementing the Act. As the Act recognizes and provides, the FAA has the “au-
thority” to control airspace and to manage the adverse effects of aircraft overflights
on public lands. The Act also recognizes that the Park Service is the appropriate
agency to determine the impacts of commercial air tours on park resources and vis-
itor experiences. The competing missions and goals of both agencies resulted in a
delay of 2% years before the FAA published the final rule to implement the Parks
Air Tour Act—a critically important rule because it defined the air space over na-
tional parks that would be subject to regulation. In addition it took both agencies
more than three years to finalize a Memorandum of Understanding that helps de-
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fine how they will cooperate when analyzing the air tour issue at national parks
and when implementing management solutions.

While the working relationship between the FAA and the Park Service has been
improving somewhat, the debate continues over which agency determines the im-
pacts of air tour overflights on park visitors and resources. This is particularly trou-
bling, given the important role for the Park Service contemplated by the Act, its leg-
islative history,! and the recommendations of the National Parks Overflight Work-
ing Group.?2 And although the FAA may be expected to claim that it will defer to
Park Service expertise in determining air tour impacts, the actual experience and
relative power and resources of the two agencies makes this assertion highly ques-
tionable. We encourage the subcommittee to make certain that the Park Service is,
in fact, the agency that determines air tour impacts, so appropriate implementation
may move forward without further delay. This includes ensuring the Park Service
receives and requests the resources necessary to do the job.

THE AIR TOUR ACT RULE

The rule required that existing and new entrant air tour operators wishing to fly
regular tours over park units apply to the FAA. Those applications identified for the
FAA and NPS which national park units and tribal lands actually required air tour
management plans. “Existing operators” were granted Interim Operating Authority
(IOA) so that they could continue to fly over a park unit. According to the Parks
Air Tour Act, IOA grants each existing air tour operator permission to fly a certain
number of flights annually; each operator’s total flight allowance is based on the
number of annual flights he flew over a park unit before the passage of the Act.3
IOA may not provide for an increase in annual flight numbers unless the FAA Ad-
ministrator and Park Service Director agree to an increase.# A final air tour man-
agement plan may, however, provide for increases; prohibit air tours entirely; or
lower the existing limits on numbers of operations imposed by the I0A. “New en-
trants” generally are prohibited from operating until a park unit completes an air
tour management plan, specifically to pause the growth of air tour operations over
park units until the FAA and Park Service create a suitable management structure.
Yet, the Parks Air Tour Act provides that the FAA Administrator, with the consent
of the Park Service Director, may grant IOA to “new entrants” if (1) the Adminis-
trator determines that “new entrants” are necessary to ensure competition over a
park unit and (2) more than two years have elapsed since enactment. We believe
the agencies should not consider “new entrant” applications until the agencies and
the public has complete and reliable information on existing operators’ status over
parks. Although the Act provides for the integration of competition for the park air
tour business, bringing new entrants into park airspace where impacts of existing
air tour overflights have not been accurately identified or analyzed—and indeed, the
data about existing air tour overflights may be suspect—frustrates the purpose and
intent of the Act.

SCOPE OF PARK AIR TOUR ISSUE

In 1992, the National Park Service surveyed park managers throughout the Park
System about the type and scope of aircraft overflights impacting park units. At
that time, managers in 42 park units reported the existence of sightseeing over-
flights over the units they managed.> We knew then that air tours at certain parks
were of great concern, but we did not yet fully comprehend the scale. The potential
scale became clear after the final Parks Air Tour Act rule was issued and more than
70 air tour operators applied for IOA as existing operators for more than 100 na-
tional park units. Collectively, these existing operators are claiming they fly more

1See p. 44 of Report (106-9) of the Committee on Commerce, Science, and Transportation on
S. 82, March 8, 1999.
b 2See p. 4, National Parks Overflights Working Group Outline of Recommended Rule, Decem-
er 16, 1997.

3I0A, as defined by the final rule, shall provide annual authorization only for the great of:
The number of flights used by the operator to provide the commercial air tour operations within
the 12-month period prior to April 5, 2000; or the average number of ﬂlghts per 12-month period
used by the operator within the 36- month permd prior to April 5, 2

4The Act also says that IOA “shall” promote protection of natlonal park resources, visitor ex-
periences, and tribal lands; and “shall” allow for modifications of the IOA based on experience
{f t(llle modification improves protection of national park resources, and values, and of tribal
ands.

5Results of survey included in the Park Service’s July 1995 Report on Effects of Aircraft Over-
flights on the National Park System (prepared pursuant to the 1987 National Parks Overflights
Act).
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than 160,000 air tour overflights a year over units of the National Park System.
This figure excludes air tours over Grand Canyon National Park. But, is this the
correct number of actual air tours over the Park System? Because of the problems
with verification and lack public disclosure in the IOA process, we cannot be certain.

Some parks clearly have a larger problem with air tour overflights than others:
At Hawaii Volcanoes and Haleakala National Parks, which we know have active air
tours throughout the year, existing operators claim to fly more than 23,000 flights
a year over each park. While there is likely a fluctuating, seasonal nature to this
business in many parks, the total number of overflights over those two Hawaii park
units would translate to an average of more than 63 flights a day over each park.
Over the U.S.S. Arizona Memorial in Honolulu harbor, operators claim more than
3,600 flights a year. Air tour operators over Mount Rushmore National Monument
report they fly more than 5,500 overflights annually. Glacier National Park, a park
with a publicly-vetted General Management Plan that calls for the elimination of
commercial air tour overflights, has more than 1500 air tours a year,
most.concentrated in a three-month summer season. And, operators are claiming
hundreds and thousands of flights a year over a number of parks in the southwest
and some in the east.

PUBLIC DISCLOSURE AND VERIFICATION

There is not yet a reliable process to certify the existing number of commercial
air tour overflights over park unit or even whether operators have existing oper-
ations over the parks where they claim to fly. While many operators filed or at-
tempted to file accurate claims in their IOA applications, some of the claims that
we have seen arouse suspicion. We learned in discussions during the last Overflight
Advisory Group meeting that in some cases, FAA’s instructions to commercial air
tour operators about how to apply for IOA might have been unclear or inconsistent.
As a. result, some commercial air tour operators may have provided inaccurate in-
formation about the national parks they actually fly over and the number of flights
flown over specific parks. Our concern is that before the air tour management proc-
ess even has begun over most park units, we may have unreliable figures at some
parks about the true scale of the air tour business. Proceeding under such uncer-
tainty is unfair to local communities near parks, park visitors, and existing and new
air tour operators.

Inaccuracies in these, numbers frustrate any meaningful assessment of the im-
pacts of existing flights on a parks resources and visitors. This is true even when
the operations are highly visible. In fact, at the Great Smoky Mountains National
Park there are at least two flight-seeing operations that fly into the airspace of that
park and, to my knowledge, the park has had no applications for IOA. Whose job
is it under the Act to enforce in this case?

NPCA believes the best solution is sunlight: FAA should immediately release to
the public the names of all air tour operators claiming “existing” operator status
over parks, along with the number of flights they each claim. We also recommend
that the FAA release the names of “new entrant” applicants and where they wish
to fly. Such information is central to understanding how the Parks Air Tour Act is
being implemented and how the authority granted under IOA “promotes protection”,
or might be “modified to promote protection”® based on long-standing experience.
At this point, none of this information is available to the public; as far as we know,
FAA refuses to give IOA applications to even the Park Service. During the last
meeting of the Advisory Group, the FAA proposed to issue a new Federal Register
notice asking all existing air tour operators to “self-correct” their claims of flight vol-
umes over parks. After collecting those responses, FAA would release to the public
a revised list of existing air tour operators along with the numbers of flights over
parks they claimed. While such a process may work in the end, we believe it is un-
necessarily time consuming and may cause further delays that are unfair to park
visitors and air tour operators alike. (Genuine concerns about security at some
internationally renowned park units, such as Mount Rushmore, should provide suffi-
cient motivation to the FAA for informing the Park Service and the public about
who is flying near these popular sites).

Following that last Advisory group meeting, NPCA and The Wilderness Society,
both of which are members of this group, sent a Freedom of Information Act request
to the FAA seeking the air tour operators’ applications for Interim Operating Au-
thority over those parks of concern. Our request was necessary because FAA has
not provided the Advisory Group with the IOA applications, even though the Advi-
sory Group’s role is to advise the agencies on implementation of the Act. We want

6 See footnote 5.
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to share the results of our FOIA with the rest of the Advisory Group, but FAA has
demanded that we pay a significant fee for its release of the operator applications.
At this point, our FOIA request is still unresolved.

FUNDING FOR THE AIR TOUR MANAGEMENT PROCESS

While Congress has specifically granted the Park Service the authority to protect
park visitors and park resources, NPS has insufficient resources to enforce the Act
as intended. The Memorandum of Understanding between the agencies for the air
tour management process requires a 60/40 split on costs for outside contractors
hired to do studies and environmental assessments. This demand for cooperation
should be recognized in the Park Service’s budgets. NPS estimates provided to
NPCA more than four years ago showed the funding requirements for air tour man-
agement planning to be more than twice the current budget of $918,000. Unfortu-
nately, the lack of funds prevent the Park Service from playing the role Congress
contemplated it would have. It is yet another byproduct of the chronic operations
funding shortfall that plagues the National Park System, and which many members
of this subcommittee have been trying to help us address.

CONCLUSION AND RECOMMENDATIONS

In conclusion, NPCA respectfully asks that the subcommittee help ensure that
both the FAA and NPS implement the National Parks Air Tour Management Act
expeditiously, and according to the spirit, and not just the letter of the law. We spe-
cifically recommend that Congress:

e Demand that FAA and NPS continue to improve their level of cooperation,
while paying particular attention to ensuring that NPS retains its authority to
determine the impacts of air tours on park resources, visitors, and values;

e Call for the expedited release of information, to the public on existing and new
entrant park air tour operator applications and the development of a clear pro-
cedure for verifying park air tour operator claims about where and how often
they fly;

e Support an increase in funding for the Park Service’s operations so it can fully
participate in the development of air tour management acts

Thank you, again, Mr. Chairmen for the opportunity to testify today and for your
subcommittee’s interest in this important issue facing our national parks. I welcome
any questions that you may have.

Senator THOMAS. Well, thanks to all of you. We appreciate you
being here and appreciate your points of view.

Maybe we have a few quick questions. We will try to ask them
quickly, and if you can answer them quickly, that will be nice too.

Mr. Resavage, you referred to quotas arbitrarily set at unjustly
low levels. What do you mean? Who set the quotas and why are
they arbitrary?

Mr. REsAVAGE. Well, 1 say they are arbitrary because a time-
frame was just picked that said if you have flown between this
month of this year and this month of this year, that that should
be the number that you should be held to. Well, was that a good
year or a bad year? Was that a year where there was a lot of activ-
ity or was it a year where there was very little activity? Is the need
or the requirements of the people that want to visit the parks in-
creased or decreased the people that want to experience the parks
by air? So it is very difficult for us to understand how those num-
bers could be selected to begin with and then the justification for
maintaining them at that particular level.

Senator THOMAS. Thank you.

Mr. Maynard, you indicated that it is important the Park Service
has a major role in determining the adverse impact. Is there a con-
cern on your part that that is not the case?

Mr. MAYNARD. Well, I am concerned that we are still arguing
over what adverse significant impacts are.
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Senator THOMAS. Arguing with who?

Mr. MAYNARD. The two agencies are still working on that defini-
tion.

Senator THOMAS. Why would FAA have any particular concern
about the impacts? I would think you would determine what the
impacts are and then FAA would figure out how to avoid them.

Mr. MAYNARD. I do not think that is the way it is currently
being—I think they are trying to come up with definitions that
both agencies can work with and live with. As I mentioned, the ad-
visory group has been asked to weigh in on this and they are going
to try to develop some things in the next few months for that.

But that is, I think, one of our concerns over and over again, that
the Park Service maintain that ability to say this is an impact on
our resource or on our visitors in this resource.

Senator THOMAS. Sure, I understand.

Does your organization have a feeling strongly about whether
there ought to be overflights or not?

Mr. MAYNARD. Well, I am at the Smokies, and as Senator Alex-
ander pointed out, in the Smokies the legislation that set up the
Smokies originally was very careful to make sure that commercial
development stayed outside of the park so that unlike Yellowstone,
for instance, there are no hotels inside the park. They are outside.
So I think the local communities are similar to what Senator Alex-
ander was saying, that there is real concern over what is hap-
pening over the park as opposed to away from the park looking into
the park. There are ways to have wonderful overflight experiences
but just not over the park.

Senator THOMAS. You say you had some involvement with Teton.
That was kind of the way that was. The border was such that you
could fly outside the border and still get most of the impacts of
the—of course, you could still hear them as well, as I recall.

Senator.

Senator AKAKA. Thank you, Mr. Chairman.

Dave Chevalier, first of all, I want to say thank you again.
Thank you for your years of hard work contributing to the imple-
mentation of the act. The voluntary air tour management plans in
Hawaii are very important models for air tour issues nationwide,
and your firm has been a key player in making this work. I want
you to know that I do appreciate that.

I am encouraged to hear your suggestion for using transponders
to track flights and the use of fee demonstration funds from over-
flight visitors to fund the system. The use of transponders is al-
ready widespread in the trucking and commercial fishing industry,
not to mention wildlife tracking and is being considered for track-
ing cargo containers as they arrive in the United States.

What level of acceptance would this suggestion have among air
tour operators over national parks nationwide?

Mr. CHEVALIER. Senator, I think that the people that want to
play by the rules will welcome this because it proves that they do
play by the rules, and they will not be tarred with the same brush
of an operator who may not want to play by the rules. That is al-
ways something we have to deal with. By not having that, by not
having good enforcement, you can make suckers out of law-abiders.
That is why something like this would ensure compliance and that
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everygody is playing by the rules. I think that would be well ac-
cepted.

Senator AKAKA. You mentioned incentives for quiet technology. 1
realize you have been on the forefront in investing in what we call
quiet technology. What kinds of incentives and guidelines would be
most useful, do you think?

Mr. CHEVALIER. I am really not sure. I really hate to put that
out as what those might be. I think that is more of a job for the
advisory group to come up with that. But there definitely has to
be something. I think the critical thing, though, is that we come
up with a definition for quiet technology, what aircraft qualify. Yes,
we have invested in quiet technology aircraft. That sounds good but
there is nothing to say that they are quiet technology aircraft.
There is no definition of this aircraft meets the definition and this
aircraft does not. So until we have that guideline set, operators
around the country are not going to spend that money, and it
takes, like I said, a lot of long-term planning to be able to make
these acquisitions for most companies, and they have to know what
the target is.

Senator AKAKA. Mr. Resavage, I thank you for your forthright
testimony. I appreciate your continued support for the goals and in-
tent of the air tour act.

With the problems you have highlighted, I would be interested
in your comments on the use of a moderator or mediator to fix the
process as suggested in other testimony.

Another option to Congress is a study by the Government Ac-
counting Office, an objective voice to evaluate and make rec-
ommendations on the implementation of the act.

What is your opinion of these two options and do you have any
other suggestions?

Mr. RESAVAGE. Thank you for the question, Senator.

I would support the role of a mediator, and I think that it would
have the potential of expediting the process. I believe that if a
study group were to come in, that again might push back the re-
sults. As we all know, if you have blue ribbon panels working on
gathering data and analyzing data, it seems to take forever.

I think the people that have worked on the NPOAG really de-
serve a tremendous amount of credit where there was a lot of ani-
mosity in the very beginning and people were trying to protect
their positions, but through careful negotiating and moderation and
the willingness of people on all sides to work together, they have
come up with a reasonable plan, again where not everyone is
pleased but it is a workable plan that should be implemented.

I think a moderator, as you possibly suggest, Senator, might be
able to get the two agencies working a little bit faster and closer
together. I agree with Mr. Barger’s comment and Mr. Maynard’s
also that the agencies appear to be trying to work better recently,
and they are making a solid effort to have this plan work. But I
do not want to grow old before we see this thing happen, and I am
getting pretty close to that already. So I would like to see some
type of accelerated process, and I think your suggestion would be
a good one.

Senator AKAKA. Mr. Barger, a point made several times today is
the importance of fully funding the Park Service’s contribution to
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the Air Tour Management Act. In the memorandum of agreement
signed earlier this year, there is a 60/40 split between the FAA and
the National Park Service. Did I understand correctly that at its
current budget of $918,000 for overflights, the Park Service still
falls short of its 40 percent funding expectation under the joint
agreement?

Mr. BARGER. That depends entirely on how long you want the
process to go. What we found from the figures that we were given
by the National Park Service several years ago was that the level
of funding specifically for the soundscape program that does the
implementation of the Park Service’s aspect of these plans was less
than half of what they needed to actually move it along on an expe-
dited schedule. This is part and parcel to the chronic underfunding
of the National Park Service’s operational budget overall. There are
really not other places that this can be pulled from.

NPCA did a business plan initiative where we took graduate stu-
dents from universities and put them in the parks to just do a
small business plan for the parks, and we came up with a very con-
sistent 30 to 35 percent shortfall in basic operational money just
to operate the parks. So there is not room elsewhere in the Park
Service’s budget. These things have to be deliberately funded so
that they can be completed in a timely manner.

Senator AKAKA. Well, thank you very much. My time has ex-
pired. So let me pass you on to Senator Alexander.

Senator ALEXANDER [presiding]. Senator Akaka, do you have
other questions you would like to ask?

Senator AKAKA. Well, I have one more.

Sgl‘;ator ALEXANDER. Why do you not take whatever time you
need?

Senator AKAKA. Mr. Barger, in your view what effect does the
Park Service’s funding level have on its ability to contribute to the
decision-making about the law and its implementation?

Mr. BARGER. I think there are two aspects to that. The Park
Service performing its appropriate function within the tandem ef-
fort is a matter of a cooperation and understanding between the
two agencies of what those various roles are. I think that needs to
be clarified. I think the agencies need to understand that Congress
commissioned the FAA to take care of safety, transport efficiency,
and the National Park Service to protect the resources and the vis-
itor experience in national parks, and bifurcate those functions
within their overall procedure. If that is done, then I would suggest
that we may not need a mediator. In fact, you might have a lot
clearer process to move forward with.

Senator AKAKA. Thank you for your responses.

Thank you very much, Mr. Chairman.

Senator ALEXANDER. Thank you, Senator Akaka, for your inter-
est and leadership.

I want to thank the witnesses for this. I am officially new to the
issue and catching up, so I will not have many questions. I am per-
sonally not new to the issue because I am very interested in it and
I am interested in seeing the dilemma that the law creates for all
of you. Basically it says the Park Service can decide, the way I read
it, what the environmental impact is, but the FAA can decide how
to control the airspace. Then that leaves the operators, who are try-
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ing to operate a business, with a lot of uncertainty for a long period
of time while that is worked out, and that is about the worst thing
that can happen to a small business.

Let me just ask this. None of you represent the Park Service but
did you start out with the idea that the Park Service could just
make a decision in all the parks about what it would take to pro-
tect the parks and then send it to the FAA and let them outside
that area make the safety rules? That would be one way to do it.

Why does the Park Service under the law not have the right to
say that in Chickamauga, which was an example that Senator
Thomas used, to preserve the serenity of the occasion, we do not
want to be able to hear any helicopters and just send that to the
FAA? Or why could the Park Service not decide that in another
area that there were major areas where it did not make much dif-
ference or it made less difference? Did that ever happen?

Mr. CHEVALIER. That was the crux of the discussion in the work-
ing group certainly. We did decide that there may be some parks
where air tours are not appropriate, and that will be determined
at the end of the ATMP process. There may be some parks where
there are going to be unlimited air tours because it is an urban en-
vironment. We would hope that in most parks certainly now that
have air tour flights, there can be an accommodation worked out
where it can be a win-win for both. That is really what we want
to get to, where there is a place for ground visitors where they can
have the experience, the solitude and natural quiet, and at the
same time we can have a place where air tour visitors can see their
parks as well.

Senator ALEXANDER. That is a very reasonable approach. I am
just wondering, though, why the FAA has anything to do with the
kind of experience someone has in a national park. Why is the Na-
tional Park Service not in charge of that?

Mr. RESAVAGE. Senator, if I could just add. Part of the difficulty
is, as Mr. Hoffman had mentioned earlier, it is a very complicated
process trying to figure out what is an acceptable level of noise or
excess energy, whatever the PC term is for what we hear, whether
it is buses or trains or cars or helicopters that are in the National
Park System. When you are trying to work the algorithms and fig-
ure out how much noise is acceptable and who is contributing what
to that, the FAA cannot be taken out of that equation because
there are airports that are in close proximity to some national
parks. There are aircraft that are flying over the parks that are ac-
tually not part of the commercial experience but they are also add-
ing noise to the environment. So it is a very delicate process of try-
ing to figure out who is adding what to the equation and who
should be held accountable for trying to compensate for that noise
or reduce that noise.

Mr. BARGER. Senator Alexander, if I may respond also to that.
I think it is a very good question. My response would be the Na-
tional Park Service is responsible for those things, and in fact, the
legislation was designed and the report language confirms that, in
fact, the intention was for the agencies to exert existing authori-
ties, rather than try to create a new authority or new jurisdiction,
to simply meld those two together in a tandem effort.
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I think where you see a lot of the complications—they come from
two different agencies participating in a NEPA process together
where one is a lead agency by necessity and the other a cooperating
agency. And in relation to national parks, the park-specific nature
of the resources in that particular place need to be looked at. The
degree and depth of analysis is going to vary from place to place.

And third, public involvement is one of the reasons you want to
make sure and have a process in each place.

I will say that a decibel meter can give you information but it
cannot give you a decision based on the preservation of values. I
think that is where your question went. I have to agree with you
that the National Park Service has the mandate from Congress to
make those kinds of decisions. I think after a few plans have been
put in place and some common things begin to develop, you may
find them coming much more efficiently and more quickly.

Senator ALEXANDER. Let me ask, if I may, just maybe one or two
more questions, and then I will see if Senator Akaka has any other
questions.

Just so I understand what the status of things are today, if I am
an operator and I want to fly at Chickamauga, can I do that? Can
I fly over a national park if I am not now flying? What is the law?

Mr. CHEVALIER. No.

Senator ALEXANDER. So new entrants are not allowed today, is
that correct, while this decision-making is going on?

Mr. RESAVAGE. Senator, my understanding is that if someone has
not currently operated within the previous 12 months, they cannot
automatically start operating in a national park area. They can
apply for an interim operating authority, but then as Mr.
Withycombe had mentioned earlier and Mr. Hoffman both, then
that application will be taken into account and they will determine
whether that would have an adverse impact or not. But to date, to
my knowledge, that is not what is occurring. To have a new en-
trant, basically a person would have to obtain someone else’s cer-
tificate even at an existing park, let alone starting an operation at
a new park.

Senator ALEXANDER. Thank you.

And since Mr. Maynard and Mr. Barger know the Smokies pretty
well, am I right, so far as you know, are there now two operators
operating flights in the Smokies? Is that correct, or do you know?

Mr. MAYNARD. There are two that have applied for interim oper-
ating authority that had had operations before. However, there are
two others that appear to be operating there as well.
hSeOnator ALEXANDER. Do the other two have the authority to do
that?

Mr. MAYNARD. Well, I think that is what we need to determine.

Senator ALEXANDER. That would be answered by my question to
the National Park Service and the FAA. So that would be four op-
erators that have been observed operating in the Smokies.

Mr. MAYNARD. Right.

Senator ALEXANDER. And you think two clearly have authority
and it is not clear whether two more do.

Mr. MAYNARD. Right.

Senator ALEXANDER. Well, thank you. I think Chairman Thomas
has done a service by putting the spotlight on this, and Senator
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Akaka by his interest has done the same. I am glad to have had
the chance to be a part of the discussion. I apologize for missing
the first part, but I could not help that because of my presiding re-
sponsibilities.

Just to summarize three principles that are in my mind as I will
be looking at this, I think certainty is a very important principle
and the Government does a disservice to itself, to the people it
serves, and to small businesses especially when it creates uncer-
tainty so people cannot make their plans. So the idea of moving
things along is certainly something we should do.

Then I think we have got two other principles that I will have
in my mind as I look at what the right thing to do is here. I have
come to believe that the absence of artificial noise may be 20 or 25
years from now the rarest and most valuable quality of life aspect
that we have. It will be harder and harder to find. I also believe
that there are many national parks where limited or no loud heli-
copter noises would be the right policy. That would be my personal
view. I think of the Smokies in particular because of the huge pop-
ulation that uses the Smokies and is around the Smokies, and
there are not many refuges in that geographical area of this coun-
try. Loud helicopter noise or loud any noise is in direct contradic-
tion to 500,000 acres that are operated as if it were a wilderness.

Having said that, I am also aware that a single policy for all our
parks and all our sections of the country is almost always not a
wise policy. Almost always. The West has one set of circumstances;
the East has another. Cities have some; rural has another. I hope
that as we work through this as a committee and as your organiza-
tions do and as the Government agencies do that we admit that up
front. There might be a wide diversity in policies here, just as there
is broad diversity in our country. I can think of many examples of
that. They come up before this committee on a regular basis.

I was thinking of the fees that are charged for recreational areas
and national forests. In the West where there are vast expanses,
they have become a real irritant in many cases. In Cherokee Na-
tional Forest in the East, the $2 million a year that are collected
there is absolutely essential to clean it up and run out the drug
users and do all the other things that those of us who want to use
it want. So we should recognize that, that in the West there might
be one policy, in the East there might be another. That may help
to get through the issues here. It sounds like you are already on
that track with the advisory committee by segregating out some
parts of the country and working on those and trying to solve those
problems and moving on to others.

But I appreciate your effort. I thank you for your time in coming
here. We will all read your testimony carefully. I for one intend to
be very interested in the subject as we move along.

The hearing is adjourned.

[Whereupon, at 4:13 p.m., the hearing was adjourned.]






APPENDIX

RESPONSES TO ADDITIONAL QUESTIONS

NATIONAL PARKS CONSERVATION ASSOCIATION,
SOUTHEAST REGIONAL OFFICE,
Knoxville, TN, August 18, 2004.
Hon. CRAIG THOMAS,
Chairman, Subcommittee on National Parks, Committee on Energy and Natural Re-
sources, U.S. Senate, Washington, DC.

DEAR CHAIRMAN THOMAS: I appreciate the opportunity to extend my testimony be-
fore the Subcommittee on National Parks on July 22nd through these responses to
your questions. I apologize for not being able to get these back to you by August
13th as requested; your letter did not reach me until August 12th. I hope that this
information is responsive to your inquiries and stand ready to provide any other
clarification or further information that you request to facilitate your important re-
view of the implementation of the National Parks Air Tour Management Act of
2000. Your questions and my response follow.

Yours Truly,
DON BARGER,
Senior Director.

[Enclosure.]

Question 1. You noted a lack of confidence in the original application information
the FAA received from the air tour operators. What is your confidence in the second
round of information sought by the FAA?

Answer. When the Federal Aviation Administration (FAA) drafted its first Advi-
sory Circular, the National Park Service (NPS) asked the,FAA, to require enough
information to provide a means to verify the submitted data. Apparently, the FAA
did not do so. The only reason FAA has now had to ask twice is that we know from
operators who are trying to comply with the Act that at least some of the original
numbers were “padded” and are not accurate. Lack of clarity about the uses of the
information may also have left operators uncertain about its purpose and applica-
tion. In this situation, the Reagan Doctrine—“trust, but verify”—seems appropriate.

It is critically important that information be accurate before becoming the basis
for management decisions. The “safe harbor” concept is a good idea, but only if we
get it right this time. We believe that public involvement and daylight are essential
elements of any successful effort. Given our experience to date, our confidence in
the second round of information sought by FAA will most likely be pretty low unless
FAA releases all current information on proposed or purported park overflights to
the public, and requires meaningful proof from air tour operators to support their
interim operating authority applications and the number of annual flights claimed
on those applications.

Question 2. You suggest that an analysis be done prior to allowing new businesses
to operate air tours. Isn’t that what the plan is supposed to do? What can be done
short of another NEPA process to allow new entrants to operate sooner?

Answer. The air tour management plans are supposed to analyze existing and
proposed overflights impacts on park soundscapes, visitors, values and other re-
sources. The delay in completing plans is regrettable and punctuates the importance
of this congressional focus on FAAINPS cooperation and funding for this program.
Nonetheless, we do not believe that the delays should force the NPS to sidestep its
legal responsibilities to analyze the impacts of existing overflights or of proposed
overflights prior to allowing new entrants. To do so would, in fact, frustrate the pur-
pose of the Act.

The NPOAG has been tasked to look at this issue and make recommendations.
This consensus process has worked well to resolve these kinds of issues throughout

(45)
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the creation of this planning framework and we would suggest it continues to be
the best avenue to recommend solutions to this issue.

Question 3. Your testimony requests that the act be implemented according to the
“spirit of the law not just the letter of the law”. Please describe the difference be-
tween the two-as you see it.

Answer. Thank you for this question as we believe that it is at the heart of our
current situation. The “spirit” of the National Parks Air Tour Management Act is
to protect our national parks, and to provide for a proactive and fair method for
managing park overflights where appropriate. While the “letter” of the law des-
ignates FAA as the lead agency, it also gives the NPS equal signatory authority on
the Record of Decision for every management plan. These two provisions were cre-
ated deliberately and for very different purposes. The FAA was designated as the
lead agency in preparing the air tour management plans because it is the agency
with the authority and jurisdiction to implement and enforce those plans. The NPS
was given signatory authority on the Record of Decision because it is the agency
with the authority and jurisdiction to protect national park resources and values.
The “spirit” of this statutory framework has been from the beginning that each
agency would maintain and exercise its existing authority in the creation of a plan
that accomplishes the respective missions of both.

In the current situation, we believe FAA is trying to assert its own standards and
processes as taking precedence over NPS standards and processes with regard to
park protection. We believe the “spirit” of the law requires that the FAA-give def-
erence to the NPS with regard to determining standards, impacts and the appro-
priate processes for evaluating these standards and impacts in relation to park pro-
tection. Likewise, the NPS must defer to the FAA in matters of air safety and en-
forcement of any airspace restrictions created by an air tour management plan. Sim-
ply put, the NPS cannot tell the FAA how to fly planes, and the FAA cannot tell
the NPS how to protect parks.

NPCA is grateful for the subcommittee’s interest in the proper implementation of
this important statute. The National Parks Air Tour Management Act is about pro-
tecting the meaning, resources and values of our national parks, and the experi-
ences that we will provide to our grandchildren rest in the balance. Please let me
know if we may be of further assistance to the Committee.

HELICOPTER ASSOCIATION INTERNATIONAL,
Alexandria, VA, September 1, 2004.

Hon. CRAIG THOMAS,
Chairman, Subcommittee on National Parks, Committee on Energy and Natural Re-
sources, U.S. Senate, Washington, DC.

DEAR SENATOR THOMAS: Thank you, again, for the opportunity to appear before
the Subcommittee and for this additional opportunity to put forth common-sense so-
lutions to the dilemma of the helicopter tour industry.

In response to your three questions with regard to my testimony regarding the
National Parks Air Tour Management Act of 2000 (P.L. 106-181), the quick and
dirty responses are as follows.

Sincerely,
RoY RESAVAGE,
President.

[Enclosure.]

Question 1. Given, as you noted, that the bar for completing the plans might have
been set too high, what can be done in the meantime to ease the burden on air tour
operators?

Answer. Relief to the FAA and NPS stalemate would be partially provided by a
more liberalized and standardized process of obtaining interim operating clearances,
and an accurate assessment of the actual numbers of tours flown.

Question 2. You referred to quotas “arbitrarily set at unjustly low levels.” Can you
clarify this statement please? Who set the quotas and why are they arbitrary?

Answer. Quotas were based upon a one-year period, not a multi-year average.
Further, no consideration was given to future needs and number of persons wishing
to visit the national park system by air. In fact, the formula does not even correctly
identify the number of flights flown. The FAA and the NPS set the quotas.

Solution: Take a mathematical average of a range of years. Improve the quality
of the data. Build in a reasonable escalation provision for increased demand for
these services.

Question 3. What could be done in air tour management plans to create incentives
for the use of quiet technologies?
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Who decides what constitutes quiet technology?

Answer. The FAA is charged with defining what constitutes quiet technology.

Operators that have already re-capitalized their fleet to significantly quieter air-
craft should receive special considerations now! For example: Preferred commercial
air tour routes and altitudes and relief from caps and curfews.

DEPARTMENT OF THE INTERIOR,
OFFICE OF LEGISLATIVE AND CONGRESSIONAL AFFAIRS,
Washington, DC, November 2, 2004.

Hon. CRAIG THOMAS,
Chairman, Subcommittee on National Parks, Committee on Energy and Natural Re-
sources, U.S. Senate, Washington, DC.

DEAR SENATOR THOMAS: Enclosed are answers to the follow-up questions from the
hearing held by the Subcommittee on National Parks, Senate Energy and Natural
Resources Committee on July 22, 2004. These responses have been prepared by the
National Park Service.

Thank you for giving us the opportunity to respond to you on the matter. We
apologize for the delay in our response.

Sincerely,
JANE M. LYDER,
Legislative Counsel.

[Enclosure.]

QUESTIONS FROM SENATOR THOMAS

Question 1. What are the top three priorities for DOI and FAA when it comes to
implementing the Air Tour Management Act of 2000?

Answer. The top three priorities for the National Park Service (NPS) working in
concert with the FAA are to:

e provide protection of park resources through sound science, air safety, and op-
portunities to enjoy parks via air tours;

e improve and enhance methods to measure and analyze the impacts of air craft
noise and to develop appropriate and effective mitigation; and

e jointly establish, implement, and enforce a mutually agreeable process for devel-
oping Air Tour Management Plans (ATMPs).

Question 1A. What progress have you made towards achieving those priorities?

Answer. We are monitoring and collecting acoustic data in approximately nine
parks slated for ATMPs as well as working with the DOT’s Volpe Center on mod-
eling and analysis. We are working with FAA on a joint implementation plan that
will guide ATMP development. We are also working on future ATMPs and have ini-
tiated the development of ATMPs in 11 parks.

Question 2A. As stated in the Act, the objective of an air tour management plan
is to mitigate or prevent the “significant adverse effects” of air tours.

What about effects that are less than significant, will those also be mitigated?

Answer. Through its legal mandates including the Organic Act, the NPS is re-
quired to make every effort to mitigate less than significant impacts. The FAA has
informed us that it has some authority and precedent for mitigating less than sig-
nificant impacts under its organic statute. In the interagency meeting on January
28, 2004, the NPS and FAA agreed to provide appropriate mitigation in ATMPs,
where justified, consistent with the agencies’ relevant statutory authorities.

Question 2B. Will the park service be responsible for determining the level that
park resources are affected by air tours?

Answer. Although the NPS has “special expertise” and under the National Parks
Air Tour Management Act of 2000 (NPATMA), jurisdiction per NEPA for evaluating
impacts to park resources, those determinations will be made jointly with the FAA
(see also response to Question 3 below).

Question 2C. How will effects on the safety of air tours be determined?

Answer. The FAA will make that determination.

Question 2D. Is there agreement between the agencies on what a significant ad-
verse effect might be?

Answer. No, not at this time. This is a critical issue for both agencies, and there-
fore, the FAA and the NPS have established a working group to address this con-
cern. The working group has not yet met, but NPS and FAA look forward to work-
ing together to develop a mutually acceptable definition.
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Question 3. Does the NPS have adequate authority to make a determination on
the level of effect (either beneficial or adverse) that air tour operations may have
on national parks? Are these determinations made separately or cooperatively?

Answer. The NPS has adequate legal authority to make a determination regard-
ing impacts that air tours may have on units of the national park system—under
previously existing authority. Additionally, the NPATMA instructs the NPS to work
with the FAA in making such determinations over units of the national parks sys-
tem. The two agencies agree that determinations regarding impacts to park re-
sources will be made jointly and cooperatively, not separately, since the Act requires
both the FAA Administrator and the NPS Director sign the environmental docu-
ments required under NEPA.

Question 4A. Even though the NPS has recently increased funding for air tour
management, the funding level appears to fall far short of the 40% agreed to in the
MOU.

How does the NPS expect to resolve this?

Answer. The base budget for the ATMP has decreased. We are looking into the
use of other funds including Environmental Quality funds (which must be used on
court ordered or congressionally mandated EIS/EA). The Natural Sound Program of-
fice has also identified base funding needs that would be necessary to help under-
write the costs of the 40% commitment to the FAA.

Question 4B. Has the inability to meet this obligation to the FAA had any affect
on the level that the NPS has been included in project level decision-making?

Answer. Initially, yes; however, cooperation is improving. The agencies are more
collaborative since the January meeting of senior officials from both agencies.

Question 4C. What about in the planning process?

Answer. See the answer to 4B above.

Question 5. Does the National Park Service have the information it needs to de-
termine whether a new entrant operator can be issued interim operating authority?
What about for applications to increase tours?

Answer. New entrants may be granted interim operating authority only if the Di-
rector “. . . determines that it would not create a noise problem at the park or on
the tribal lands.” The NPS does not currently have the information it needs to make
the necessary determinations regarding new entrants or applications for increases.
The NPS is working with the FAA to improve the accuracy of the information from
air tour operators that have interim operating authority because the number of ex-
isting authorized operations in a number of parks has a bearing on the consider-
ation of increases and new entrants. The NPS and FAA are also working collabo-
ratively to establish the criteria and processes necessary for making determinations
on new entrants and increases in accordance with the requirements of the
NPATMA.

Question 6. What is the status of the renewal agreement between the Department
of the Interior and local airport authorities for operating the airport at Jackson
Hole, Wyoming?

Answer. In order to remain eligible for FAA funding, the Jackson Hole Airport
must have at least 20 years remaining on their agreement with the Department of
the Interior. Since the existing agreement expires on April 27, 2033, the critical date
for the airport will occur in 2013. The NPS has asked the Jackson Hole Airport
Board to provide in writing the specifics of their proposal regarding the use agree-
ment. Once we have received the information, a decision as to the most appropriate
course of action will be made.

QUESTIONS FROM SENATOR AKAKA

Question 1. Does the Park Service have sufficient and adequate data on which to
base the decision of whether there is an adverse effect on the natural soundscape
of a Park?

Answer. No, not currently. However, the NPS is currently collecting data through
monitoring and modeling that will enable it to make such determinations. Further-
more, the NPS and the FAA are working on determining the thresholds for what
constitutes a significant adverse impact.

Question 2. Congress, has made it clear in the legislative history accompanying
the Air Tour Management Act that, even though the FAA is the lead agency for the
purpose of developing air tour management plans, the National Park Service is re-
sponsible for determining the impact of commercial air tours on park resources and
visitor experience. Has the FAA made it clear in its rule-making process and in pre-
paring additional guidance for implementing the Act that the NPS is to play the
lead role in developing impact assessments?
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Answer. NPATMA specifies that FAA shall be the lead agency and NPS a cooper-
ating agency for purposes of complying with the Council on Environmental Quality
(CEQ) regulations, but also goes further than the CEQ regulations by directing that
both agencies shall sign the environmental decision document. Given the NPS’ juris-
diction and special expertise with regard to impacts on park resources and visitor
experiences and the FAA’s jurisdiction and special expertise with regard to the safe-
ty and environmental impacts of aircraft operations, we will work with FAA to
clearly outline the roles for these agencies in the guidelines for development of
ATMPS.

Question 3. What, in your mind, would represent a significant adverse impact on
a National Park in regard to the impacts of air tours?

Answer. The NPS and FAA have established a working group to consider this
issue. From the NPS perspective, the general laws and policies applicable to the Na-
tional Park System provide some guidance on what would represent a “significant
adverse impact”; but in any given case, the NPS would need to examine the legisla-
tion specific to that unit, its resources and values, other visitor uses, overall man-
agement objectives, and reach a decision based upon the definition developed by the
NPS and the FAA.

Questiion 4. In the event of a tossup, as determined through effective NEPA and
scientific analysis, between an adverse impact on a national park (or its fee-paying
visitors) and an air tour operator’s historic level of use, which should take prece-
dence in the decision? Or, in your mind, how would this be resolved in the decision?
How does your idea of impact significance fit into this determination?

Answer. The Act is unequivocal in providing that impacts to park resources or vis-
itor use would take precedence over a historic “use” by an air tour operator. The
Act states that when an ATMP limits the number of commercial air tour operations
over a national park during specified time frame, the Administrator, in cooperation
with the Director, shall consider relevant factors including the following: the safety
record of the pilot, quiet aircraft technology, experience flying over national park
units, financial capability, training programs for pilots, and responsiveness to cri-
teria developed by the NPS for the affected park. Historic use is only relevant with
respect to the allocation allowed for an existing air tour operator. More specifically,
allocations for interim operating authority are based on an average of the air tour
operations the year preceding the enactment or the average of three years. The ob-
jective of the Act which is, “. . . to develop acceptable and effective measures to
mitigate or prevent the significant adverse impacts, if any, of commercial air tour
operations upon the natural and cultural resources . . .”, clearly focuses on pro-
tecting park resources. The Act is straightforward in that if the historic use is
shown to have a significant adverse impact upon a park unit, then the ATMP for
that park must make recommendations to change the historic use to an acceptable
level that would mitigate such impacts.

Question 5. How do you consider the idea of park resources and values—their sig-
nificance and “uniqueness” as established in legislation—against the notion of re-
quiring justification for mitigating impacts including those that might be considered
significant?

Answer. While it is important to have, to the extent possible, a universal standard
for what constitutes a significant adverse impact, each park presents a unique set
of circumstances and resources to be protected that requires the standard to be
adaptable. Consequently, in an interagency meeting held on January 28, 2004, both
the NPS and the FAA agreed that the specific purposes for which a park unit was
established as set forth in its enabling legislation, the resources and values of that
specific park unit, along with the more general tenets outlined in the NPS Organic
Act, must be factored into the determination of what impacts from air tours warrant
mitigation, These factors will be considered in the NEPA analysis process for both
impacts that reach the level of “significant adverse impact” and those that are ad-
verse but less than significant.

Question 6. 1 (Senator Akaka) would appreciate It you could provide me with the
following information:

Question 6A. Total obligations for each respective agency for the air tour manage-
ment program from FY 2000 to FY 2004 (including personnel costs, travel, and all
relevant object class categories).

Answer. NPS obligations are as follows:
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$573,217
$931,258
$946,683
$947.651
$429,200

$8,113,000
$4,150,000
$8.204,000
$495,000
$0

Question 6B. For FY 2003 and 2004, the President’s requested and enacted
amounts for the air tour management program.
Answer. NPS amounts are as follows:

FY Requested Enacted
$1,004,000 $931,000
$939,000 $921,000
FY Requested Enacted
2008 e $8,200,000 $4,150,000
2004 <. $8,200,000 $8,113,000

Question 6C. An estimate of the annual amount of funding needed by both agen-
cies to keep the implementation plan on schedule, assuming implementation in ap-
proximately 20 parks per year.

Answer. The NPS Air Resources Division has identified a need of a $2.74 million
base operating increase in order to fulfill all aspects of the Natural Sounds program
including completing 10-20 ATMPs annually. This represents an annual operating
base of $3.66 million. The NPS is responsible for 40% of the cost of preparing initial
ATMPs. The estimated annual amount for funding needed by the FAA to keep the
implementation plan on schedule is $9,081 million. These estimates, however, have
not been reviewed through the Budget process or evaluated against other competing
priorities. There may also be opportunities for reducing these costs through im-
proved efficiencies and greater coordination with other programs or activities.
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