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MEDICARE DOCTORS WHO CHEAT ON THEIR
TAXES AND WHAT SHOULD BE
DONE ABOUT IT

TUESDAY, MARCH 20, 2007

U.S. SENATE,
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS,
OF THE COMMITTEE ON HOMELAND SECURITY
AND GOVERNMENTAL AFFAIRS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:30 p.m., in room
342, Dirksen Senate Office Building, Hon. Carl Levin, Chairman of
the Subcommittee, presiding.

Present: Senators Levin, Coleman, and McCaskill.

Staff Present: Mary D. Robertson, Chief Clerk; John McDougal,
Detailee, IRS; Guy Ficco, Detailee, IRS; Peggy Gustafson,
McCaskill staff; Mark L. Greenblatt, Staff Director and Chief
Counsel to the Minority; Mark D. Nelson, Deputy Chief Counsel to
the Minority; Sharon Beth Kristal, Counsel to the Minority;
Clifford C. Stoddard, Jr., Counsel to the Minority; Timothy R.
Terry, Counsel to the Minority; Jay Jennings, Senior Investigator
to the Minority; Emily T. Germain, Staff Assistant to the Minority;
and Robin Landauer (Coburn).

OPENING STATEMENT OF SENATOR LEVIN

Senator LEVIN. Good afternoon, everybody. This afternoon, the
Subcommittee will be looking at a very troubling anomaly—one of
our Nation’s most important programs, Medicare, a program which
is indispensable to the health of our citizens, is also a source of sig-
nificant abuse.

While the vast majority of health care providers are honest, tax-
paying citizens, the focus of today’s hearing is on those health care
providers who are getting paid with taxpayer dollars under the
Medicare program while at the same time failing to pay their
taxes. While stuffing taxpayer dollars into their pockets, they are
stiffing Uncle Sam by not paying their taxes.

Federal programs exist to stop this type of abuse. One key pro-
gram is the Federal Payment Levy Program, which was established
about 10 years ago to enable the Federal Government to identify
Federal payments being made to tax deadbeats and authorize the
withholding of a portion of those taxpayers’ dollars to apply to the
person’s tax debt. For the past 4 years, under the leadership of
Senator Coleman, the Subcommittee has been involved in an inten-
sive effort to strengthen the tax levy program in order to withhold
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funds from Federal payments made to Federal contractors who
don’t pay their taxes.

Past hearings have exposed the fact that there are 27,000 de-
fense contractors with $3 billion in unpaid taxes; 33,000 contrac-
tors with other Federal agencies who owe $3.3 billion in unpaid tax
debt; and 3,800 GSA contractors with $1.4 billion in unpaid tax
debt. Those mind-boggling numbers represent tens of thousands of
companies putting their hand in the taxpayers’ wallet while dodg-
ing billions of dollars of tax obligations.

To stop this flagrant disregard of tax fairness, the Subcommittee
has worked hard to identify and fix the many technical problems
and red tape that have hindered the government’s ability to with-
gollod money from contract payments to apply to the contractors’ tax

ebt.

Today’s hearing highlights still another group of tax-dodging
Federal contractors taking advantage of honest taxpayers. A study
prepared by the Government Accountability Office (GAO), at the
request of the Subcommittee, shows that 21,000 Medicare Part B
health care providers, including doctors, ambulance companies, and
medical laboratories, collectively owe about $1 billion in delinquent
taxes. Together, they represent about 5 percent of all Medicare
Part B service providers.

One of the examples we will hear about today is a doctor who
collected over $1 million in taxpayer dollars from Medicare last
year while owing $1 million in back taxes. While not paying his
taxes, he purchased a $1 million house, a pleasure boat, and he
bought several nightclubs. In another example, a doctor owes more
than $400,000 in back taxes but collected more than $100,000 in
Medicare payments last year and engaged in millions of dollars of
gambling transactions rather than getting right with the govern-
ment. In its report, the GAO identifies about 40 such tax dodgers
who each received $100,000 or more in Medicare service provider
payments.

The key Federal agency that oversees Federal Medicare pay-
ments is the Centers for Medicare and Medicaid Services (CMS).
CMS sends its payments on Medicare Part C and D to the Treas-
ury Department for disbursement, and these payments are proc-
essed through the Federal Tax Levy Program. But for over 5 years,
CMS has failed to implement the levy program for Medicare Parts
A and B, approving countless Medicare payments to countless med-
ical service providers who owe taxes while failing to hold back
money owed the government for delinquent taxes. When asked by
the Subcommittee why it declined to implement the tax levy pro-
gram for Part B, CMS explained that its lawyers thought the stat-
ute did not obligate it to participate.

CMS does not make Part B Medicare payments directly to its
service providers but to intermediaries who then make the actual
payments. CMS apparently thought this payment system might be
too complex, for the tax levy system to handle. It is not too complex
and the Subcommittee is glad to see that CMS has now had a
change of heart and apparently agreed to set up procedures to en-
able these Medicare payments to be screened for possible tax debt.
Given the 21,000 tax delinquents on Medicare Part B provider roles
that the GAO has identified, it is long past time for CMS to join
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the government-wide tax levy effort. Those 21,000 were identified
without the ability to pierce the corporate veil, which is an essen-
tial step that needs to be taken if we are going to put teeth in this
program.

The tax levy program that CMS will be joining is much improved
since the Subcommittee’s first hearing in 2004. One key advance
has been the formation of a government-wide interagency task
force to tackle tax levy problems. Since its formation in 2004, this
task force has worked with the Subcommittee to resolve a host of
technical issues to improve tax levy collections from Federal con-
tractors. These improvements include ensuring accurate Taxpayer
Identification Numbers in the Federal contractor registration data
base, eliminating a requirement for an IRS agent to be assigned to
a tax-delinquent contractor before a tax levy could be imposed, and
issuing earlier tax levy notices to Federal contractors to ensure
their contract payments are eligible for levy.

As a result of these and other improvements, tax levy collections
have more than doubled over the past 3 years, going from $136
million in 2004 to nearly $340 million in 2006. Of these totals, tax
levy collections from Federal contractors have also more than dou-
bled, going from $28 million to $62 million.

With respect to the Medicare program, CMS has now agreed to
work with the IRS to set up procedures to screen Medicare Part B
payments. CMS needs also to screen payments made under other
parts of the Medicare program. Now, that is just a matter of
matching the CMS Taxpayer Identification Number, known as a
TIN, with the IRS Taxpayer Identification Number.

A separate problem results from the standard practice of doctors
and other medical professionals of conducting their medical prac-
tices through a small corporation or a limited liability company.
The problem arises from the fact that the professional typically has
a personal TIN that is different from the TIN held by their profes-
sional corporation or limited liability company. Current tax rules
allow individuals to treat the income earned by such professional
corporations as either corporate income that gets separately taxed
or as partnership income that is attributed to the company owners
and individually taxed.

Because many professionals choose to report income under their
personal TINs, if they fail to pay taxes on the income received by
their professional corporations, they can easily circumvent the tax
levy process because the individual will appear on the IRS list of
tax delinquents under one TIN while his or her company will ap-
pear on the CMS payment list under a different TIN. There won’t
be, then, a computer match between the IRS and CMS databases,
and the IRS will be unable to levy the Medicare payments.

To fix this problem, CMS could require the taxpayers to supply
both their individual TINs and the TINs of the companies that re-
ceive Medicare payments on their behalf. CMS could also require
companies, as a condition of participation, to agree to make their
Medicare payments subject to tax levies for member physicians or
company owners who accrue those payments as personal income.
The IRS also needs to change its regulations to allow that type of
tax levy. If that change in regulations isn’t made, it would be nec-
essary perhaps to change the law to allow this type of business in-



4

come to be levied to satisfy the tax debt of member physicians and
company owners.

Additional work is also needed to strengthen the tax levy pro-
gram as a whole. Right now, for a variety of legal and technical
reasons, only 45 percent of the tax debt assessed that is still uncol-
lected in 2006 was actually made subject to levy under the Federal
program. While that percentage is up from 34 percent in 2004, the
data shows that in 2006, over half of this assessed tax debt, some
$67 billion, was never activated by the IRS, or as they put it,
“turned on” for actual collection under the tax levy program. Sixty-
seven billion dollars is a big number even by Washington stand-
ards. That tax debt should be subject to levy for Federal payments.

The vast majority of Medicare providers render valuable services
and they pay their taxes. These honest health care providers are
put at a competitive disadvantage by the Medicare tax cheats. Be-
sides hurting honest businesses, this type of tax dodging hurts our
country by undermining the fairness of our tax system and by forc-
ing honest taxpayers to make up the shortfall needed to pay for the
basic Federal protections like health care. When these tax
delinquents also receive large payments of Federal funds, it adds
insult to injury. We must force the tax dodgers to pay their tax
debt, and a key tool is to subject any Federal payments that they
receive to an effective tax levy program.

Again, I want to commend Senator Coleman. He has been the
leader in this effort. It has been a sustained effort, whether he has
been Chairman or Ranking Member of this Subcommittee. We
thank him for all the energy that he has put into this effort, for
his leadership, and we now call upon him for his opening state-
ment.

OPENING STATEMENT OF SENATOR COLEMAN

Senator COLEMAN. Thank you, Mr. Chairman, and thank you for
your kind words. I have been working at the side of a master on
this issue for a number of years and it has been your passion to
make sure that those who have taxpayer obligations pay those obli-
gations. The work that you did with folks using offshore companies,
the super-rich avoiding taxpayer obligations, and the case you con-
tinually make as we look at contractors and others, they hurt the
rest of us.

In this investigation, we have over 600,000 physicians who are
part of the system. The 21,000 that have been identified, they are
hurting the rest. They are hurting those who are paying their obli-
gations. As you have so wisely indicated, it adds insult to injury
when at the same time the Federal Government is putting money
in the pockets of tax cheats without having them live up to their
obligations, and the reality is there is a system in place. It is wide-
ly used within the government, and once again which, you have in-
dicated in your opening statement, has produced results.

We talked about the system as a whole and the increase from
$139 million collected to $339 million. Just the Defense Depart-
ment, I believe, the Commissioner of the Internal Revenue Service
will indicate that since we began the investigation, collections
under the levy program went from $1 million to $26 million, one
narrow universe of folks and a significant increase.
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Again, I appreciate and thank you for the bipartisan effort and
the way in which we have done this.

We do turn our attention today to tax cheats in the Medicare sys-
tem. In particular, we have found that more than 21,000 doctors
and related service providers who receive billions of dollars in
Medicare payments every year owe an estimated $1.3 billion in
back taxes.

To make matters worse, $430 million of this outstanding debt is
composed of unpaid payroll taxes, so that the average worker is out
there working for these folks. Money is coming out of their pay-
check. They are believing that it is being set aside for payroll taxes.
Instead, it is going into somebody’s pocket. These tax deadbeats
then are cheating the system by withholding payroll taxes from
employees’ paychecks but failing to pay those taxes to the govern-
ment. Instead, they keep the employees’ taxes for their personal
use. So they are not only cheating the government, they are, in a
sense, stealing from their own employees, as well, to the tune of
over $430 million.

And if that is not bad enough, these tax cheats are not exactly
paupers. To the contrary, they are living the good life. We will hear
testimony about 50-foot yachts, multi-million-dollar mansions, va-
cation homes, million-dollar gambling habits, and personal air-
planes, all at the expense of the American taxpayer. Some of these
tax cheats have been previously convicted for defrauding the gov-
ernment, money laundering, and tax evasion. Some have had hos-
pital privileges revoked, been disciplined by various State medical
boards, investigated by State Medicaid fraud boards, and some
have even been previously excluded from Medicare, yet they con-
tinue to receive substantial payments from Medicare every year.

Let me share a handful of disturbing examples to kind of build
on the two that you mentioned in your opening statement. One am-
bulance company received more than $1 million from Medicare in
the first 9 months of 2005 and it owed more than $11 million in
back taxes. One doctor has refused to pay Federal income taxes
since the 1970s and now owes more than $3 million in unpaid Fed-
eral taxes and more than $1 million to another Federal agency. He
was paid approximately $100,000 in the first 9 months of 2005 by
Medicare. Apparently, he tried to hide his assets by attempting to
transfer property to his children.

Unfortunately, the list goes on and on. Were failing to pay their
taxes not a sufficient insult to American taxpayers, Medicare doc-
tors, and again I say doctors, this narrow universe of tax cheats,
not the vast overall majority of doctors working in the system doing
what they should do, but these tax cheats also owe $33 million in
child support, $27 million in unpaid student loans, $114 million
owed to other Federal agencies, and $22 million in unpaid State in-
come taxes.

All this raises some important questions. The first question is ob-
vious. How did it happen? The best case scenario is that there is
a disappointing situation of the left hand not knowing what the
right hand is doing. On the one hand, we have the Centers for
Medicare and Medicaid Services, which oversees the Medicare pro-
gram, paying doctors to keep the Medicare program running
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smoothly. On the other hand, we have the IRS trying to recoup
substantial tax debts from many of these same doctors.

But that is only the best case scenario. I fear the reality is worse.
The Federal Government created the Federal Payment Levy Pro-
gram in 2000 to target government payments to tax deadbeats and
levy those payments to recover the unpaid taxes. The levy program
was designed to put an end to this very problem. The Government
Accountability Office specifically recommended that CMS confer
with the IRS and FMS to figure out how to get Medicare payments
into the levy program. That recommendation came 6 years ago, in
2001. So it is clear that CMS and other agencies have been on no-
tice about this very issue for years, yet CMS still isn’t participating
in the program.

As a result, we have lost countless opportunities to levy Medicare
payments made to tax-delinquent doctors and other suppliers. The
GAO estimated that if CMS had participated in the levy program,
the government could have recouped anywhere from $50 to $140
million from these Medicare tax cheats, and I stress, Mr. Chair-
man, that we are really dealing with, first, just the 9 months in
2005, so it is a narrow time period that we could have potentially
recouped between $50 and $140 million. You have to imagine how
many hundreds of millions could have been recovered if CMS start-
ed participating in the program in 2001, 2002, 2003, 2004, and
2005.

The other thing is that we are really dealing with just a small
portion of Medicare, a portion of Part B. So this narrow slice of the
Medicare program in a short time frame tells us that there are tens
of millions, if not hundreds of millions of dollars. The chart being
put up right now shows that we are dealing with Part B, the sub-
ject of the hearing, and it is only a small piece of the Medicare ben-
efit pie.l

So why are we still struggling with this issue 7 years after the
levy program began and 6 years after GAO’s initial recommenda-
tion? Why did CMS wait until February 2007, just a few weeks be-
fore this hearing, to take an active interest in joining the levy pro-
gram? I intend to put those very questions to CMS, IRS, and FMS,
the Federal agencies involved, and get to the bottom of the prob-
lem.

But we are not in the blame business. We are in the problem
solving business. The Chairman did, I think, an outstanding job of
recommending some things that should change.

The paramount question, then, is how do we fix the mess? Make
no mistake, these are complex problems, but I have no doubt, Mr.
Chairman, that we can fix them. We have faced many similar com-
plicated problems throughout this investigation and have overcome
them one by one. For instance, I talked about when we began the
DOD investigation, a mere fraction of DOD payments to its con-
tractors were checked for tax debt and making improvements
seemed daunting. Just 2 years later, I believe 99 percent of all
DOD payments are now checked for levies and this has led to sub-
stantial results as collections from tax-delinquent DOD contractors

1Exhibit 3 appears in the Appendix on page 144.
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have jumped dramatically, as I have indicated, for Fiscal Year
2003, from $1 million, to more than $26 million in 2006.

Similarly, we are overcoming problems in getting other Federal
agencies to participate in the Federal levy program. For instance,
the U.S. Postal Service and the Army Corps of Engineers have suc-
cessfully joined the program and their payments will be checked for
levies beginning in June of this year.

So we have dealt with thorny problems in the past and I am con-
fident we will have similar success in addressing the problems now
confronting Medicare payments. In fact, I understand that CMS
has already expressed a willingness to make changes to lay the
foundation to ensure that its payments will be checked for levies
and we will no longer lose opportunities to recover unpaid tax
debts. I look forward to the testimony from CMS, IRS, and FMS
on what changes need to be made and what we can do to make
these changes quickly.

In closing, I should reiterate our profound appreciation of the
hard work and dedication of GAO’s Forensic Audits and Special In-
vestigations Unit. They have provided this Subcommittee with in-
valuable assistance. Our first panel is very familiar to this Sub-
committee and to the full Committee. They have done extraor-
dinary work and we are appreciative of that.

I also recognize the diligence and determination of the Commis-
sioner of the IRS, the Administrator of GSA, the Secretary of De-
fense, and the Commissioner of the Financial Management Service,
whose support led to the establishment of the Federal Contractor
Compliance Task Force. The task force has addressed and resolved
numerous problems that inhibit the levy process. It is painstaking
work, but it has shown real tangible results.

We are also grateful to the Postmaster General and the Com-
manding General of the Army Corps of Engineers, who have di-
rected their respective agencies to join the Federal Payment Levy
Program voluntarily. I appreciate all their hard work. I applaud
their success. I am confident that we can achieve greater success
as we move forward and I look forward to the testimony today.

Thank you, Mr. Chairman.

Senator LEVIN. Thank you. Senator McCaskill, do you have an
opening comment or two that you would like to make?

Senator MCCASKILL. I do not. Thank you, Mr. Chairman.

Senator LEVIN. Thank you.

Let me now welcome our first panel to this important hearing.
Gregory Kutz is Managing Director of the Forensic Audits and Spe-
cial Investigations Unit at the Government Accountability Office.
Special Agent John Ryan, an Assistant Director with the Forensic
Audits and Special Investigations Unit, and Steven Sebastian, Di-
rector of Financial Management and Assurance, we welcome each
of you, I think in all cases, back to the Subcommittee. GAO is here
to testify on the latest information that they have developed pursu-
ant to our request for an investigation of Medicare providers who
are not paying their taxes. We appreciate the hard work of the
GAO. As Senator Coleman mentioned, without your work, we could
not possibly be here and do so many things that we try to do, so
we are very grateful for that work.
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Pursuant to Rule VI, all witness who testify before the Sub-
committee are required to be sworn and I would ask each of you
to please stand and raise your right hand.

Do you solemnly swear that the testimony you are about to give
to this Subcommittee will be the truth, the whole truth, and noth-
ing but the truth, so help you, God?

Mr. Kurtz. I do.

Mr. SEBASTIAN. I do.

Mr. Ryan. I do.

Senator LEVIN. Thank you. We will be using a timing system
today, and please be aware that one minute approximately before
the red light comes on, you will see your green light change to yel-
low, which will give you an opportunity to conclude your remarks.
The written testimony will be made part of the record in its en-
tirety.

I believe, Mr. Kutz, that you are going to lead off and summa-
rize.

Mr. KuTtz. Yes.

Senator LEVIN. Thank you.

TESTIMONY OF GREGORY D. KUTZ,! MANAGING DIRECTOR,
FORENSIC AUDITS AND SPECIAL INVESTIGATIONS UNIT, AC-
COMPANIED BY STEVEN J. SEBASTIAN, DIRECTOR, FINAN-
CIAL MANAGEMENT AND ASSURANCE, AND JOHN J. RYAN,
ASSISTANT DIRECTOR, FORENSIC AUDITS AND SPECIAL IN-
VESTIGATIONS UNIT, U.S. GOVERNMENT ACCOUNTABILITY
OFFICE

Mr. Kurz. Mr. Chairman, Senator Coleman, and Senator
McCaskill, thank you for the opportunity to discuss Medicare pro-
viders with tax problems.

As you both mentioned, we have previously testified that govern-
ment contractors were abusing the Federal tax system with little
or no consequence. At your request, we have expanded our inves-
tigation of tax abuse to Medicare and Medicaid providers. Today’s
testimony is the first installment of our work on Medicare and
Medicaid. My testimony has two parts: First, our findings related
to Medicare physicians and other suppliers; and second, key policy
and program issues.

First, we found that over 21,000, or 5 percent, of Medicare Part
B physicians, health professionals, and other suppliers had over $1
billion of unpaid Federal taxes. Note that our analysis was limited,
as you mentioned, to 9 months of 2005 data. The scope of our in-
vestigation was limited due to problems receiving accurate and reli-
able data from the Centers for Medicare and Medicaid Services.
The data we did receive represents about 20 percent of total Medi-
care disbursements.

To put a face on this issue, we investigated 40 case studies, in-
cluding physicians and ambulance, imaging service, and laboratory
businesses. For all 40 cases, we found abusive and potentially
criminal activity related to the Federal tax system. Twenty-five of

1The joint prepared statement of Mr. Kutz, Mr. Sebastian, and Mr. Ryan appears in the Ap-
pendix on page 43.
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our case studies were businesses that had unpaid payroll taxes.
Willful failure to remit payroll taxes to the IRS is a felony.

For the first 9 months of 2005, these 40 providers received $16
million of Medicare payments while owing $59 million of Federal
taxes. The individuals associated with these case studies have
made a career out of failing to pay their Federal taxes. Some of the
schemes used to avoid paying taxes include non-filing of tax re-
turns and under-reporting of income, paying employees in cash,
closing the entity with tax debt and opening up another entity with
a similar name at the same address, and transferring millions of
dollars of property to other family members and offshore accounts
to avoid IRS collections.

The individuals involved with these cases have accumulated sub-
stantial personal wealth while at the same time failing to pay their
Federal taxes. The posterboard shows examples of luxury homes
and vehicles owned by these individuals along with a $400,000
yacht.l Other interesting assets include a tobacco farm, expensive
paintings and antiques, a liquor store, an airplane, and nightclubs.

Our current and past investigations have shown that failure to
pay Federal taxes isn’t the only problem these individuals have.
Let me use the posterboard to walk you through five other themes
from our case studies.2

The first is professional practice problems. We found physicians
denied hospital privileges due to substandard care. We also found
many State medical board license suspensions and sanctions.

Second, substantial other debt. At least 23 of our case studies
had unpaid State taxes. Other defaulted on student and other Fed-
eral loans.

Third, prior convictions, including money laundering, income tax
evasion, and obtaining controlled substances by means of decep-
tion.

Fourth, suspicious cash transactions. One physician had millions
of dollars of gambling transactions. Another physician attempted to
transfer large amounts of cash to a country known for state-spon-
sored terrorism.

Fifth, deadbeat parents who had substantial delinquent child
support payments.

If you walked in partway through my presentation, you might
have assumed that I was talking about America’s most wanted
criminals rather than Medicare providers, which leads to my sec-
ond point. What is being done to address this problem?

There are many policy and program issues here, but I will focus
on two. The first is the one that you have spoken about the most
here, which is the back end of the process, the collection of unpaid
taxes through tax levy. Your oversight of contractors with tax prob-
lems has led to improvements in debt collection. We estimate that
your oversight and positive actions by the IRS and FMS have re-
sulted in hundreds of millions of dollars of increased collections
through tax levy. Your similar oversight is needed for Medicare
Part B providers because there is no continuous tax levy program.

1Chart referred to appears in the Appendix on page 00.
2 Chart referred to appears in the Appendix on page 00.
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As you mentioned, we estimate that for 9 months, between $50
and $140 million could have been collected from these providers,
the little sliver that Senator Coleman talked about, through contin-
uous levy. Why aren’t these payments being levied? The second
panel needs to answer that question.

The second aspect I wanted to explore was the front end of the
process. Our work across the government has shown that fraud
prevention is the most efficient and effective means to minimize
fraud, waste, and abuse. We found that very little is being done to
prevent even the most egregious Medicare providers from doing
business with the Federal Government, although it is hard to be-
lieve the 40 cases I just described received $16 million of payments
from Medicare in 2005.

In conclusion, the good news is that the vast majority of Medi-
care physicians and providers are paying their Federal taxes. How-
ever, our work has shown that thousands of these providers have
taken advantage of the opportunity to avoid paying over $1 billion
of Federal taxes. These tax cheats have an unfair advantage com-
pared to the vast majority of physicians and other suppliers that
do pay their Federal taxes.

With respect to our 40 case studies, the question I have is how
bad does the behavior of Medicare providers need to be for them
to be barred from doing business with the Federal Government. I
find it hard to believe that the hard-earned money we collect from
honest American taxpayers is being used to bankroll these tax
deadbeats.

Mr. Chairman, that ends my statement. Special Agent Ryan, Mr.
Sebastian, and I look forward to your questions.

Senator LEVIN. Thank you very much, Mr. Kutz.

First of all, I think you have already made it clear that you have
looked at only some of the Medicare Part B payments. You have
not looked at other types of Medicare payments that have also not
been made subject to tax levy, is that correct?

Mr. Kutz. That is correct. We have looked at about 20 percent
of Medicare, it appears.

Senator LEVIN. All right. And so is it fair to make an assumption
that perhaps the other parts of the problem would be 80 percent
of the problem and you have looked at 20 percent of it?

Mr. Kutz. We don’t know for sure, but it could be, because in
some of the other work we have done, for example one of the most
egregious offenders for our civilian contractor work was nursing
homes, and so we do believe there is going to be a lot of other tax
problems here.

Senator LEVIN. And nursing homes were not included in your re-
view?

Mr. Kutz. That is correct.

Senator LEVIN. Is it also true that, for instance, people who sell
durable medical equipment, like wheelchairs, are not included?

Mr. Kutz. That was excluded from the Part B data we received.

Senator LEVIN. All right. In matching the records of CMS against
those of the IRS, you found 21,000 doctors, approximately, and
other Medicare Part B providers that owed over 51 billion of back
taxes. Now, these 21,000 cases are where the CMS TIN and the
IRS TIN, the Taxpayer Identification Number, match?
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Mr. Kutrz. Correct. The TIN that was being paid by CMS
matched the unpaid assessment file at IRS.

Senator LEVIN. All right. So the 21,000 providers that you identi-
fied where there is a match clearly understates, does it not, the
problem or the numbers that are out there, because it does not in-
clude non-filers and it does not include under-reported amounts so
far, right?

Mr. Kutz. Correct.

Senator LEVIN. Now, doesn’t it also omit taxes that are assessed
against the individual doctors or physicians of medical corporations
that have elected to be taxed as partnerships?

Mr. Kutz. That would be correct, or businesses, and there would
be hundreds of thousands of physicians that would not be providing
billing information like that. They would be excluded from these
numbers.

Senator LEVIN. All right. So the larger part of the problem prob-
ably is where there is no match possible under the current system
because different Taxpayer Identification Numbers are provided?

Mr. KuTtz. Yes.

Senator LEVIN. All right. Now, have you talked to CMS or the
IRS about that issue, and how they are going to correct that or how
Congress needs to correct that?

Mr. Kutrz. Well, I think we are trying to crawl before we can
walk and so we actually would like to see a levy program first, so
we have not gotten to that advanced of a discussion. We would like
to see a levy program first of all for the ones that match. We are
not even anywhere close to having a levy program for what we
would call the low-hanging fruit

Senator LEVIN. All right.

Mr. KUTZ [continuing]. Let alone the more sophisticated types of
analysis needed. But you are right. There is a lot more money on
the table than just the analysis we showed today.

Senator LEVIN. Why has the low-hanging fruit not been picked?

Mr. KuTtz. You are going to have to ask the second panel that.

Senator LEVIN. Well, we are going to. I am sure we are all look-
ing forward to that. [Laughter.]

But in the meantime, I am sure you talked to them about it, as
well. What were the reasons they gave?

Mr. Kutz. Well, as I think Senator Coleman mentioned, we had
recommended in 2001, and probably before that also, that IRS and
FMS work with CMS to make this happen. The Federal Contractor
Task Force has been meeting now for several years as a result, I
believe in many respects, of your oversight. CMS has not partici-
pated in that until February 2007. So I don’t know if they were in-
vited or whether they decided not to show up or what the case may
be, but they have not participated in that until about the time you
called this hearing.

Senator LEVIN. But you have talked to CMS as part of your in-
vestigation?

Mr. KuTtz. Yes.

Senator LEVIN. I am sure you have asked them what the reasons
are. Did they give you an answer so we can get kind of a preview
of what to expect here?
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Mr. Kutz. Well, I think they are going to talk to you in the sec-
ond panel about technical issues. They are going to say they are
working with IRS and FMS, but that would be a recent event given
the fact that they just started participating in February.

Senator LEVIN. There is no reason that they gave you for their
delay in participating?

Mr. KuTz. There is not a legitimate reason. We have heard why
5 or 6 years have passed, and that could be over a billion dollars
of lost collection, Senator.

Senator LEVIN. We fully agree with that. I am just wondering
whether there is a non-legitimate reason which has been given, |
mean, any reason. But they have not offered you an explanation?

Mr. Kutz. No.

Senator LEVIN. OK. Senator Coleman.

Senator COLEMAN. Thank you, Mr. Chairman.

Just following up on the Chairman’s last question, in that origi-
nal recommendation in 2001, was there a discussion or a response
from CMS that they were doing some system overhaul, some sys-
tem changes? Are you familiar with that?

Mr. Kutz. I am not familiar with that, no. The responses I saw
were mostly from IRS and FMS. They are doing an overhaul right
now

Senator COLEMAN. We received comments from the Acting Dep-
uty in which he stressed CMS vendor payments could not be in-
cluded in the continuous levy program until a new CMS-integrated
accounting system is completed. That is 2001.

Mr. KuTz. And that still is underway, that system.

Senator COLEMAN. Even for government, that is an extraordinary
pace.

Mr. KuTtz. Yes.

Senator COLEMAN. You indicated in the early part of your testi-
mony that in talking about why we are only looking at 20 percent
of the total disbursements that you had problems getting data from
CMS. Can you elaborate on that?

Mr. Kutz. Yes. The request for us to look at the Medicare was
in 2005, actually, so we had an entrance meeting with CMS in
2005. We worked with them to get the physician and other files
during 2005 and 2006. I sent a letter to them in the fall of 2006
saying we had a lot of data we hadn’t received yet. You sent a let-
ter to them February 1, 2007 asking for the same data we hadn’t
been able to get from them, and here we are today without the
data.

Now, I will say once again, since you have called this hearing,
there has been a lot more activity. They have given us 1099 infor-
mation and they have tried to give us other pieces of data. But
again, you asked us to look at Medicare, not 20 percent of Medi-
care, but I think it was important to have this hearing to get the
issue out there so that actions can start being taken to actually ad-
dress the problems.

Senator COLEMAN. I take it, then, you will continue to look at
Medicare and go beyond just the 20 percent that we are talking
about today?

Mr. Kutz. We will if we get the data, and we do not have the
data.
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Senator COLEMAN. We will do everything in our power to make
sure you have the data.

One of the issues that I have been asked about is the nature of
the folks involved in having tax obligations and is this something
just the average business guy could run into. It is clear by, and I
take it that is kind of the intent for you to focus on some of the
luxury personal goods, the yachts, the cars, etc. We are not talking
about struggling small business operators, are we, here?

Mr. Kutz. No. That is a good point. When we did the contractor
work, some of the cases were truly businesses that appeared to be
struggling, having cash flow problems, etc.. For the most part,
these people—on the one hand, they are telling IRS that they are
having financial problems and they can’t pay the bill. On the other
hand, we see an accumulation of substantial assets. These are
fraudsters, Senator. There is no question.

Senator COLEMAN. I don’t know whether you can explain or per-
haps I may ask the Commissioner. In one of the examples that you
cite, you had a physician who hasn’t filed a tax return in over 30
years. Can you explain to me how that person has avoided becom-
ing a guest of the Federal prison system?

Mr. Kutz. I can’t, and that is something I think Mr. Ryan could
probably comment to. Why there haven’t been more criminal cases
with these 40, we don’t know.

Senator COLEMAN. Mr. Ryan, you have done a lot of work in this
area. Does that strike you as pretty excessive?

Mr. RyYAN. Yes, but then again, you have to ask the Department
of Justice. I think that, overall, the agents of the IRS, the ones I
have been talking to, are trying to do a good job. I think the letter
that was sent to Senator Levin by the Justice Department opens
up the door for the IRS to go in and ask the Department of Justice,
what are you going to do and how are you going to help us bring
these tax cheats to the table? They indicated that if the IRS brings
the cases, they will consider them. If I was the IRS, I guess I would
be jumping over at the Department of Justice and asking them to
send letters out to all the districts and having the SACs of those
districts work together with the Justice Department to bring these
type of people to justice.

Senator COLEMAN. Part of your testimony focused on the quali-
fications of the folks who are these tax cheats, technical qualifica-
tions, revoked licenses, all sorts of other tax debt, other kinds of
criminal behavior, suspicious cash transactions. Did you have dis-
cussions with CMS in terms of this issue of standards? Is there a
way to somehow tie this into quality medical care? I mean, the bot-
tom line for me is are you aware of any standards that should be
applied to these folks before they continue participating in the
Medicare system?

Mr. Kutz. There are extensive standards for exclusions and
debarments and most of them are health-related ones, and some of
these people have been excluded during various points in time, but
during 2005, all 40 of them received Federal payments. But it is
difficult, and we didn’t look at the whole exclusion and debarment
process at length. That wasn’t really our objective here.

But it does raise questions why none of these 40 most recently
as when we looked were being debarred at this point. It certainly
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seems that some of them would have met the criteria, because if
you look—I would just read to you a couple of the examples of what
we have here. We have substandard care, drug abuse, lack of moral
character, embezzlement, abusive prescription writing. That doesn’t
sound to me, Senator, like people we should have doing business
with the Federal Government.

Senator COLEMAN. So clearly, there is not a sufficient screening
process here.

Mr. KuTz. In these particular cases. We can only speak to the 40.
I would say there are problems with that.

Senator COLEMAN. Thank you. Thank you, Mr. Chairman.

Senator LEVIN. Thank you very much, Senator Coleman.

Senator McCaskill.

Senator MCCASKILL. Thank you, Mr. Chairman.

I want to follow up a little bit on what Senator Coleman was
talking about. In reading this, my conclusion is that we really don’t
have any deterrent out there right now that would be effective in
terms of any of these people that are systematically trying to avoid
tax liability. Would that be a fair statement?

Mr. Kurtz. Well, there was a lot of collection activity with respect
to the 40 cases, but again, when you consider that they have avoid-
ed paying taxes for 10, 15, or 20 years, we would have probably ex-
pected more aggressive action by the IRS on the enforcement side
and the criminal side to put them out of business.

Senator MCCASKILL. I understand that the debarment, according
to your report, doesn’t happen unless a taxpayer is actually con-
victed of a felony in regards to tax evasion.

Mr. KuTz. That is one of the possible areas, yes. There are other
health-related felony convictions that would require a Medicare ex-
clusion, also.

Senator MCCASKILL. Right. But right now, if somebody had con-
sistently—let us say one of the examples you found where they
were changing the names of their businesses but residing at the
same address. The discovery of that, if someone was motivated at
CMS and decided—would that even be a basis under the law to
say, we are not going to do business with you anymore?

Mr. Kutz. There is probably enough flexibility that, depending
on how egregious the behavior, they could exclude them for various
things like you have just described. But that is a matter of judg-
ment and we certainly didn’t see it with the 40 cases we looked at.

Senator McCASKILL. Did you discover any cases where there had
been any type of attempt to notify providers about the possibility
of debarment if they didn’t live up to their Federal tax liabilities,
if they didn’t

Mr. Kutz. No, not for tax liabilities.

Senator MCCASKILL. None?

Mr. Kutz. None. One thing to keep in mind, Senator, is that
CMS doesn’t know whether or not these people have tax liabilities.
Section 6103 of the Internal Revenue Code would not allow IRS to
share that information with them, necessarily. And so for them to
get that information, they would have to have the taxpayer when
they enroll or re-up consent to letting them check IRS’s tax records.
So that is one impediment right now that could be dealt with pro-
cedurally, or you could deal with it legislatively.
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Senator McCASKILL. That is what I was just going to ask as the
next question. It would appear to me that if we are going to do
business with a contractor, whether it be a doctor or a major de-
fense contractor, that they ought to be willing to agree to allow the
government to check to make sure they have paid their taxes if we
are going to be giving them taxpayer money.

Mr. KuTtz. I agree with you 100 percent, and given the vast ma-
jority of these people are honest tax-paying Americans, the vast
majority would agree with you. The ones that wouldn’t agree are
the ones that aren’t paying their taxes.

Senator MCCASKILL. And did you get a sense from the people at
HHS that they were reluctant to do that, that would have some
kind of chilling effect on the willingness of these various providers
to participate in this program?

Mr. KuTz. We haven’t gotten into that discussion with them.

Senator MCCASKILL. I also notice that you have only looked at
20 percent. You have not included home health care, either, is that
correct?

Mr. Kutz. I believe that is correct.

Senator MCCASKILL. That is Medicare Part A, is that right?

Mr. Kutrz. We haven’t looked at any of Part A. We have only
looked at about half of Part B and 20 percent of all Medicare dis-
bursements is what was in our population.

Senator MCCASKILL. I guess the problem I have here is that
there is such an opportunity for deterrence and no one is availing
themselves of it. Knowing in the criminal justice system that there
are people you can deter and there are people you can’t, and gen-
erally, the people that are medical professionals are going to be de-
terred if they believe there are consequences to this activity. This
isn’t like people who it doesn’t work if you try to—and by the way,
I would be willing to bet that if some of these cases were brought,
they would be highly publicized. I would think this is the kind of
stuff that makes the papers because people are, probably it is not
a good thing about human nature, that people are fascinated by
people not living up to their obligations that are in positions of
trust, and for all the right reasons the vast majority of the medical
community has a revered place of trust in our country.

Mr. Kutz. We would certainly like to see some high-profile cases
prosecuted and made examples of and well publicized. That is a de-
terrent, there is no question.

Senator MCCASKILL. Were you able to determine if any of these
kinds of cases had been brought at the Department of Justice for
tax evasion by Medicare providers?

Mr. Kutz. There were a couple of the 40 that had tax evasion
issues in their history, but they were not barred from doing busi-
ness during the year we looked at, 2005. So there had been action
on tax evasion for maybe one or two of them, but currently, none.

Senator MCCASKILL. Do you know if any of this has ever been
covered in a single audit as it relates to single audits are being
done in the States when we are looking—because certainly I know
that is something we look at in a single audit as it relates to the
Medicare program. Are you aware of whether in any of the single
audits across the country there has been a look at this kind of
issue?
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Mr. Kutz. I wouldn’t think they could because they wouldn’t
have access to this information. So the public accounting firms or
State auditors or whoever do those audits, I don’t think they would
have access to this. We had to work through you and the Joint
Committee on Taxation to get access to taxpayer information.

Senator MCCASKILL. OK. I think some could, depending on the
State, because I think we could on a limited scope in Missouri. We
couldn’t by identifying who they were, but we could by number.

Mr. Kutz. OK.

Senator MCCASKILL. Thank you.

Senator LEVIN. Thank you, Senator McCaskill. Senator Coleman.

Senator COLEMAN. Thank you, Mr. Chairman. I just have a se-
ries of questions for Mr. Kutz that is actually going to lay the foun-
dation for the next panel.

One, did you find as part of the matching of Medicare payments
with the outstanding tax debts that CMS has the names and Tax-
payer Identification Numbers of physicians who were paid in 2005?
Do they have that information?

Mr. Kutz. They did. It took us a long time to get the information,
but we got it.
hSeglator COLEMAN. They don’t, however, validate the TINs, do
they?

Mr. Kutz. I don’t believe so.

Senator COLEMAN. Which is, I think, something we did with the
Defense Department after our investigation, is actually validate the
TINs. But they have the Taxpayer Identification Numbers. Does
CMS obtain the name and Taxpayer Identification Number——

Mr. KuTtz. Senator, I am sorry. I understand that they do vali-
date, is that correct? I am told they do validate.

Senator COLEMAN. Does CMS obtain the name and Taxpayer
Identification Number before payment is actually made?

Mr. KuTtz. Yes.

Senator COLEMAN. Then you would agree that CMS has all the
information, the basic information, that is required for the Federal
Payment Levy Program to identify payments that should be levied?

Mr. Kutz. Under their old system and new system, I would say,
yes, the data is there. It would be harder to do under the old sys-
tem than the new system from what I understand.

Senator COLEMAN. Just dealing with this narrow issue of poten-
tial participation in the Federal Payment Levy Program, where all
you need is name and Taxpayer Identification Number and then
compare that with the IRS data, is there any reason why CMS can-
not participate in the Federal Payment Levy Program?

Mr. Kutz. No. I think that it could be worked out.

Senator COLEMAN. Thank you. Thank you, Mr. Chairman.

Senator LEVIN. Why would it be harder under the old system to
make the match if the numbers are there in both systems?

Mr. Kutz. I think the old system is more decentralized. I think
the new system is going to be more centralized where ultimately
everybody will be on one system, so you could do one file match.
Here, you might need to do several dozen file matches. But that
doesn’t mean it can’t be done.

Senator LEVIN. Is this computer generated under both systems?

Mr. KuTtz. Yes.
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Senator LEVIN. Senator McCaskill, any more questions?

Senator MCCASKILL. No.

Senator LEVIN. OK. Thank you very much. Thank you again for
your good work on this and so many other projects.

We will now call on our second panel. Let me now welcome our
second panel of witnesses for this afternoon’s hearing.

First, we have Mark Everson, Commissioner of the Internal Rev-
enue Service; Kenneth Papaj, Commissioner of the Financial Man-
agement Service of the Department of Treasury; Leslie Norwalk,
the Acting Administrator for the Centers for Medicare and Med-
icaid Services at the Department of Health and Human Services,
and accompanying Ms. Norwalk this afternoon is Timothy Hill,
Chief Financial Officer and Director of the Office of Financial Man-
agement at the Centers for Medicare and Medicaid Services.

I would ask you at this time if you would all please rise.

Do you swear that the testimony that you will give before this
Subcommittee this afternoon will be the truth, the whole truth, and
nothing but the truth, so help you, God?

Mr. EVERSON. I do.

Mr. PapraJ. I do.

Ms. NORWALK. I do.

Mr. HiLL. I do.

Senator LEVIN. I think you heard the way the lighting system
works. A number of you have been here before, so I won’t repeat
that. Your written testimony will be made part of the record. We
would ask that you attempt to limit your oral testimony to no more
than 5 minutes.

Mr. Everson, we will have you go first. Before you start, there
are so many things that you do for the Nation and for this Sub-
committee, and we are grateful for both.

TESTIMONY OF HON. MARK EVERSON,! COMMISSIONER, IN-
TERNAL REVENUE SERVICE, U.S. DEPARTMENT OF THE
TREASURY

Mr. EVERSON. Thank you, sir. Good afternoon, Chairman Levin,
Ranking Member Coleman, and Senator McCaskill. I am pleased to
be before you today to discuss the Government’s Federal Payment
Levy Program. I commend the Subcommittee for your continued in-
terest in this subject. As you know, this is the fourth time we have
met on this topic.

The government has made demonstrable progress in going after
tax debt owed by Federal contractors. This is an instance of Con-
gressional oversight at its best in that I firmly believe that you get
a lot of the credit for our increased attention to this problem. As
you indicate, Mr. Chairman, your predecessor and his staff cer-
tainly did an awful lot in this area.

Before taking your questions, I do want to review briefly the
overall progress the IRS has made in recent years in restoring lev-
ies as an important enforcement tool. As the Members of the Sub-
committee know, restoring the credibility of IRS enforcement pro-
grams has been a priority during my 4 years as Commissioner.

1The prepared statement of Mr. Everson appears in the Appendix on page 79.
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Levies are an important part of our enforcement activities. Let me
just show you two charts which depict the recovery of levies.!

This first one shows levies issued. As you can see, the volume of
levies now exceeds that made by the IRS before the precipitous de-
crease after the hearings in the 1990s and the implementation of
RRA 1998. Most importantly for today’s subject, the chart depicts
the Federal payment2—this shows the growth of the Federal Pay-
ment Levy Program, this color which was nonexistent a few short
years ago. We started talking about this back here. But you can see
overall, the levies have recovered smartly, but now we have this
nice increment due to the focus that we have brought that you
have sort of obviously championed.

Let us go to the second chart.3 This shows that the dollars, as
well, the dollars now exceed what we were getting at the end of the
1990s, and again, there is a nice piece here. There is a lesser
amount here. As you are familiar, there are limitations on what we
get through this program, the 15 percent limitation. It is not the
same thing as we get in some of the areas, relatively more lucra-
tive work, which is the field work, the yellow.

Before taking your questions on our efforts to continue to im-
prove this program, let me make one or two points about the Presi-
dent’s 2008 budget proposals. We enjoyed significant increases in
our enforcement results in Fiscal Year 2006, and I am pleased to
report that we are making continued strides in Fiscal Year 2007.
One of the things that I am proudest of is that the IRS has ramped
up its enforcement programs without generating a lot of noise or
increased allegations of infringement of taxpayer rights.

The President’s 2008 budget builds on these results. I am pleased
that the President’s request provides additional monies for IRS sys-
tems infrastructure modernization as well as for enforcement and
notably for increased research. There is also a modest increase for
taxpayer services. This is the best budget that I have seen in my
4 years on the job.

I ask the Members of the Subcommittee, as you have done in the
past, to support the President’s budget and to help enact an appro-
priation for the IRS before Fiscal Year 2008 starts. It is very im-
portant, trying to run a big operation within the agency to get the
budget on time. These requested monies will help us generate con-
tinued progress in attacking the tax gap, but they are not the only
things we need to do. The Administration has made 16 legislative
proposals. I would direct your attention to four that I think are
particularly important.

First, reporting of credit card gross receipts.

Second, and I think we are getting at this in the earlier testi-
mony, making willful failure to file a tax return a felony, not a mis-
demeanor. That explains a great deal why DOJ is not terribly in-
terested in pursuing a misdemeanor.

Third, requiring basis reporting for sales of securities.

And fourth, lowering the threshold for mandatory electronic fil-
ing for large corporations and partnerships.

1Chart referred to appears in the Appendix on page 85.
2 Chart referred to appears in the Appendix on page 86.
3 Chart referred to appears in the Appendix on page 87.
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I would like to mention one other proposal. Not all the tax debt,
as you indicated, Mr. Chairman, referred to the FPLP can be im-
mediately levied. That is because we have not completed the notice
and review process that is legally required prior to the activation
of the levy. Of the $114 billion in tax debt referred to the program,
$57 billion, or approximately half, is not currently available for
levy. We continue our efforts to accelerate the notice process so
that the debts can be levied as soon as legally possible.

In that regard, there is also a provision included in the Presi-
dent’s budget request that would permit the IRS to issue post-levy
due process notices under certain circumstances. This change could
significantly increase collections for employment tax liabilities prior
to a collection due process hearing in a fashion similar to levies
issued to collect a Federal tax liability from a State income tax re-
fund. This gets at the issue you were talking about a few minutes
ago. Taxpayers would have the right to a collection due process
?earing on these liabilities within a reasonable time, but after the
evy.

I think these proposals are an important step and I hope that
Congress will enact them swiftly. Thank you.

Senator LEVIN. Thank you, Commissioner. Mr. Papaj.

TESTIMONY OF KENNETH R. PAPAJ,! COMMISSIONER, FINAN-
CIAL MANAGEMENT SERVICE, U.S. DEPARTMENT OF THE
TREASURY

Mr. PapAJ. Good afternoon. Chairman Levin, Ranking Member
Coleman, and Subcommittee Members, thank you for inviting me
here to testify today. I would like to take this opportunity to thank
the Members of the Subcommittee and the staff for your ongoing
support of efforts to improve and strengthen the Federal Payment
Levy Program and your continued interest in ensuring that Federal
contractors meet their tax obligations.

I am pleased to report that as a result of your vigilance and ini-
tiative, our combined efforts are paying off. Collections of delin-
quent taxes through the levy program have increased dramatically
over the last several years. As the first chart illustrates, the total
amount of levy collections has more than tripled, from $89 million
in Fiscal Year 2003 to $303 million in Fiscal Year 2006.2 More im-
portantly, there has been continued growth in collections from
every type of payment that is part of the levy program.

With regard to levy collections from Federal contractors, as
Chart 2 illustrates, collections have increased from $7 million in
Fiscal Year 2003 to $60 million in Fiscal Year 2006.3 Through fu-
ture initiatives and by working closely with IRS and other agen-
cies, we fully anticipate that increases in levy collections will con-
tinue. In fact, FMS is on track this year to exceed last year’s record
tax levy collections and we are approaching the billion-dollar mark
for collections since the inception of the program.

A major factor in the increase in levy collections is in the in-
crease in the number of tax debts that IRS has made part of the
levy program. As of December 31, 2006, FMS’s systems had $111.9

1The prepared statement of Mr. Papaj appears in the Appendix on page 90.
2 Chart referred to appears in the Appendix on page 00.
3 Chart referred to appears in the Appendix on page 00.
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billion in delinquent taxes that were eligible for matching against
Federal payments. This represents an increase of $53.2 billion in
tax debt since the end of 2003. Of the eligible amount, IRS had ac-
tivated $55.1 billion, or 49 percent, for collection by levy. We con-
tinue to work closely with IRS so that they can activate even more
debts for levy.

As Commissioner Everson said, there is an Administration pro-
posal that would permit IRS to conduct past-due levy processes
under certain circumstances and we fully support that initiative. In
the meantime, systems have been put in place to identify Federal
contractors who owe taxes, which enables the IRS to accelerate the
collection due process in those cases.

Another significant factor increasing levy collections has been an
increase in the types of payments that are being matched and lev-
ied against delinquent tax debts. The first major expansion of the
program took place in January 2002 with the addition of Social Se-
curity benefit payments. By April 2005, all DOD vendor pay sys-
tems were incorporated into the program. In February 2003, salary
payments issued by the Postal Service were added, and in April
2004, DOD salary payments were made available for levy. This
June, FMS plans to add to the tax levy program vendor payments
of the U.S. Army Corps of Engineers and the U.S. Postal Service.

Additionally, FMS has been working to ensure that our various
systems for making payments to vendors—Type A, Automated
Clearing House-Corporate Trade Exchange, and Fedwire—are in-
cluded in the levy program. All Type A payments were included in
the levy program last June, and I am pleased to report that CTX
and Fedwire payments are on schedule to be brought into the pro-
gram by the end of December 2007.

FMS, along with GSA and the IRS, is also in the process of im-
plementing a task force recommendation that will prevent contrac-
tors who owe delinquent debt from being paid for contracts with
the use of a purchase card. This will be accomplished by identifying
and flagging in the CCR system those contractors that have debts
and then using payment methods that are subject to levy. FMS’s
programming to implement this recommendation will be completed
in the next month, and once necessary changes to the Federal Ac-
quisition Regulations are finalized, use of the debt flag by con-
tracting officers will begin.

With regard to Medicare payments by CMS, as GAO acknowl-
edged, due to CMS’s decentralized payment process, there are sig-
nificant operational complexities with levying these payments. Ad-
ditional complexities arise because of the role CMS’s fiscal inter-
mediaries play in the payment process. However, as CMS moves to
consolidate its processes, it is now feasible to address the issue of
levying CMS payments.

Working under the direction of the Federal Contractor Tax Com-
pliance Task Force, a subgroup consisting of FMS, IRS, and CMS
has been formed to determine how best to deal with tax-delinquent
Medicare providers. I join my colleagues from the IRS and CMS in
supporting the work of the task force in examining various options
to ensure that payments to Medicare providers are levied in the
most efficient and effective manner.
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Some options that should be evaluated are improving the paper
levy process already in place, establishing a matching program be-
tween CMS’s fiscal intermediaries and either IRS or FMS to facili-
tate levies through the fiscal intermediaries, and having FMS dis-
burse Medicare payments on behalf of CMS so that levies can be
conducted using the existing program. Each of these options, how-
ever, presents logistical, operational, and technical issues that
must be worked out. The task force will issue a report by the end
of the year setting forth various options and making recommenda-
tions for levying payments to Medicare providers.

While it is our view that we do not currently have the legal au-
thority to offset Medicare payments to collect non-tax debt, concur-
rent with examining solutions to the complexities associated with
levying Medicare payments we will also examine offset options in
consultation with HHS.

Mr. Chairman, I appreciate the invitation to discuss the role
FMS has played and will continue to play in improving the Federal
Payment Levy Program and helping to close the tax gap. FMS is
proud of its accomplishments in debt collection, which in Fiscal
Year 2006 resulted in record collections of over $3.3 billion, and
since the inception of the program has yielded collections of more
than $29.5 billion in delinquent tax and non-tax debt owed to Fed-
eral agencies and States that otherwise would not have been col-
lected.

This concludes my remarks. I would be happy to take any ques-
tions.

Senator LEVIN. Thank you, Mr. Papaj. Ms. Norwalk.

TESTIMONY OF LESLIE V. NORWALK,' ACTING ADMINIS-
TRATOR, CENTERS FOR MEDICARE AND MEDICAID SERV-
ICES, ACCOMPANIED BY TIMOTHY B. HILL, CHIEF FINAN-
CIAL OFFICER AND DIRECTOR, OFFICE OF FINANCIAL MAN-
AGEMENT, CENTERS FOR MEDICARE AND MEDICAID SERV-
ICES, U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES

Ms. NORWALK. Good afternoon, Chairman Levin, Senator Cole-
man, distinguished Members of the Subcommittee. I appreciate the
opportunity to appear before you today to discuss the Centers for
Medicare and Medicaid Services’ efforts to recoup unpaid tax liabil-
ities of Medicare physicians and Part B suppliers.

CMS is the largest purchaser of health care in the world, pro-
viding coverage to nearly one in three Americans. Medicare alone
insures over 43 million lives. In Fiscal Year 2008, spending on
Medicare benefits will exceed $454 billion. With such enormous
benefit expenditures, CMS is firmly committed to ensuring the
highest measure of accountability within the Medicare program.
Our stewardship of taxpayer dollars requires partnership with
other Federal agencies, including the Department of the Treasury,
the Department of Justice, and the Office of Inspector General in
the Department of HHS.

I am outraged that there are Medicare providers out there right
now harming our beneficiaries. The GAO has identified 40 of them,
and perhaps more, in their statement but won’t share the informa-

1The prepared statement of Ms. Norwalk appears in the Appendix on page 100.
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tion with us. Why? Because they are not legally permitted to do so.
I am committed to solving this problem, but we need Congress to
give IRS the authority to share this critical information with CMS
so we might take appropriate action.

CMS does not take the loss of taxpayer dollars lightly. Con-
sequently, as recommended by the GAO last year, we take a risk-
based approach to fiduciary responsibility, allocating scarce re-
sources to the highest risk/highest vulnerability areas.

I also understand from the GAO’s testimony today between ap-
proximately $50 and $160 million per year over the past 12 years
is reported in unpaid tax debt of Medicare providers, particularly
under Part B. Let me assure you that during this same time pe-
riod, CMS focused its scarce resources to reduce improper pay-
ments to providers. These efforts avoided $10.1 billion in improper
payments over the last 10 years. That is over $1 billion a year.
That is not enough.

For the past 2 years, CMS has been looking at innovative ways
to go after those who defraud Medicare and Medicaid. Each year,
unscrupulous providers fraudulently bill Medicare for billions of
dollars in health care claims. However, successfully prosecuting
these criminals for health care fraud requires more significant re-
sources, so CMS has reached out to unconventional partners to
help catch them for tax evasion, and once convicted, exclude them
from the Medicare program.

For example, CMS and the District Attorney of Los Angeles,
have been working on a unique pilot program to try and more effec-
tively go after health care fraud through the prosecution of health
care providers, both those who don’t report at all and those who are
under-reporters for State income tax evasion, and the L.A. project
works. As of February of this year, three individuals have been
convicted of tax fraud, resulting in prison sentences and restitu-
tion. Another two physicians have been arrested on suspected tax
and health insurance fraud, and roughly 300 cases are under devel-
opment by the tax project.

For 50 of these cases against Medicare providers, the project esti-
mates there are over $100 million in State and local taxes that
were not reported. Moreover, the project estimates that these same
50 providers may have defrauded the Medicare program for an ad-
ditional $100 million in last year alone. The direct result to the
Medicare program for this Al Capone approach to health care fraud
is that bad providers are identified, prosecuted, and convicted of
felony charges. These felony convictions may be used by Medicare
and Medicaid programs to revoke the billing privileges of the Medi-
care provider and ultimately exclude them from the Medicare pro-
gram. In addition, when restitution is ordered and collected from
the provider, Medicare receives remuneration.

Because of the success of the L.A. County project, CMS is work-
ing with the California Franchise Tax Board and the State of Cali-
fornia to implement the project statewide. In addition, we have
begun to explore similar projects with New York tax authorities
and prosecutors. Earlier this year, CMS initiated discussions with
the Internal Revenue Service to explore the possibility of expanding
this project nationally to focus on Federal tax debt.
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We have been working steadily and successfully to meet the com-
mitments we made to Congress in 2001 to address the issue of pay-
ments to delinquent taxpayers. Our integrated accounting system
is on schedule. We are currently processing 50 percent of our finan-
cial transactions through this system. This system is without ques-
tion the cornerstone of any effort to levy Medicare payments to de-
linquent taxpayers.

We have also been working with the IRS and FMS on the Fed-
eral Contractor Tax Compliance Joint Task Force, or task force, for
short, to identify the most efficient methods to levy payments in
the interim. In 2006, our relationship with Treasury included send-
ing more than $110 billion in Medicare Parts C and D payments
through the Treasury Continuous Levy Program designed to catch
delinquent tax payments. In that year alone, over $4.5 million in
unpaid tax debts were collected.

CMS is also collaborating with the task force to determine how
best to address other Medicare providers delinquent in their tax ob-
ligations. CMS supports the work of the task force to examine, as-
sess, and ultimately implement policies to ensure that payments to
providers are levied in the most effective and appropriate manner.

We are committed to exploring a deeper partnership with the
IRS and FMS, building on current successes in applying tax levies
and our participation in the task force. Although Medicare pay-
ments made to physicians currently are not disbursed through
FMS, CMS does process paper levies received from the IRS. Since
its inception, the Medicare program has used private contractors to
process health care claims. Right now, we are in the process of re-
ducing the number of those contractors and working to streamline
the paper levy process.

However, the most efficient way to address the issue of Medicare
providers who are delinquent in their tax debts would be for Con-
gress to change the statute to allow the IRS to share data with
CMS so that we may levy their payments and write the IRS a
check, much like we do in the paper levy process. This is something
that our new accounting system could accommodate and that our
old accounting system could accommodate today as well as our new
system, and it would not jeopardize the timeliness or the accuracy
of payments to a million law-abiding, tax-paying providers for a bil-
lion health care claims worth nearly half-a-trillion dollars.

Thank you. I would be happy to answer any questions you might
have.

Senator LEVIN. Thank you, Ms. Norwalk. Mr. Hill is accom-
panying you, so thank you so much.

Ms. Norwalk, recently, as I understand it, you have joined the
Federal Payment Levy Program, is that correct?

Ms. NORWALK. Well, for a long time we have worked under Medi-
care Part C, which is now the Medicare Advantage Program. It has
always been involved in the continuous levy program, and our new
prescription drug benefit program also goes through the continuous
levy program. So, we have done that for both those programs for
quite some time, or at least for the drug benefit since its inception
and the Medicare Advantage Program for quite some time. I am
not sure of the first year of that.
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We have also been working with the IRS and FMS around the
paper levy process so that as they would like us to offset or levy
debts and pay them a check, we do that, as well.

Senator LEVIN. What parts of the program have you not been in-
volved in?

Ms. NORWALK. Medicare A and B are the more traditional—the
original Medicare program

Senator LEVIN. What are the reasons you haven’t participated in
that?

Ms. NorRwALK. Well, as I alluded to in my statement, in 2001,
we started changing our systems for payment to go into a general
accounting system, and similarly, in 2003, after the Medicare Mod-
ernization Act, we began to reduce the number of Medicare contrac-
tors we have and streamline that process across the board. And it
is that streamlining that will be critically important, to have a sin-
gle point of entry that will make it easier for this process to go
through one place within CMS.

Now, I appreciate that this is critically important from an IRS
perspective and don’t want to do anything to diminish that. But
from being the acting administrator of CMS, our top priority has
to be to pay these million providers a half-a-trillion dollars a year
as appropriately as possible and do that in a way that does not
threaten access that Medicare beneficiaries have to needed care. So
we have taken this accounting system change—I appreciate, Sen-
ator Coleman, that you think this is slow. I want to be prudent and
be sure that we are in no way interrupting those payments to law-
abiding citizens.

Senator LEVIN. Without this change being fully implemented, are
you saying you could not technically have joined that system with
Parts A and B? Is that what your answer is?

Mr. HivLL. I think, if I might jump in, technically, to join the sys-
tem, I think there are two ways to think about joining the system,
as we heard from FMS. One way would be to, in effect, have the
Financial Management Service make our payments for us, which
right now, I think, would be technically possible although a Hercu-
lean effort to do the systems changes that we would need to make
a billion dollars of payments a day out of the FMS.

The other way we could do it in the existing systems we have,
or within the new system, would be to do the match that Ms. Nor-
WaIIS< discussed and was one of the options that we heard from the
FMS.

Senator LEVIN. And you decided not to make that match under
the current system?

Ms. NORWALK. Whatever it is that we can do to facilitate
that

Senator LEVIN. But you haven’t until now decided to make that
match under the current system?

Ms. NORWALK. Provided whatever ways it is that we have to do
that. I think part of the issue has been that the IRS can’t share
data with us. Consequently, it makes it far more difficult for our
contractors to process those claims and make those levies.

Senator LEVIN. It has been impossible for you to make the match
because you haven’t received the TIN numbers from the IRS, is
that what you are saying?
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Ms. NORWALK. That is my understanding.

Senator LEVIN. Is that correct, Mr. Hill?

Mr. HiLL. Right.

Senator LEVIN. Mr. Everson, is that correct?

Mr. EVERSON. Yes. There is this limitation we discussed. As you
know and I think I covered in my written testimony, one of the
issues here is, with the Committee’s prodding, we have done other
things with other contractors where they are now going to be doing
a certification as to tax compliance over the last 3 years and in the
contract, the Federal Contract Registry (FCR), you have to sign on
and basically waive that right, I guess, to get onto the registry.
There are some things you can do without changing the statute
that perhaps could be considered here.

Senator LEVIN. And that would be to have anyone who is getting
ahcontléact payment to agree that the TIN number be supplied to
the IRS.

Mr. EVERSON. That is the way we have been going, as you know,
in other areas. I think that is a possibility.

Senator LEVIN. So now, Ms. Norwalk, any reason why you should
not have that as a condition of making a payment, that the people
receiving the payment agree that their TIN number be supplied to
the IRS?

Ms. NORWALK. Well, there are a couple——

Senator LEVIN. From the IRS? Is there any reason

Ms. NORWALK. Yes, there are a couple of things I would like to
point out. The first is the way that the system works is that they
aren’t contractors. They are not considered government contractors.
They don’t actually sign up every year for a contract. It is a three-
part system: You have the government, you have the beneficiary,
and you have the provider. Now, the 645,000 Part B suppliers and
providers don’t sign up every year. It is not an annual process.

Senator LEVIN. Can they not be notified when they receive pay-
ments that by cashing these checks, receiving these payments, that
they are going to thereby be authorizing the IRS to supply that
TIN number to you? Is there any reason why that can’t be added?

Ms. NORWALK. As long as it is legally permissible.

bSIez)lator LEVIN. Have you checked whether it is legally permis-
sible?

Ms. NORWALK. No, I haven’t. I would have to ask our General
Counsel’s Office. But the second point that I would make

Senator LEVIN. Well, before you get to the second point, it has
been years that this has been going on. Why should that not be
asked or have been asked before now?

Ms. NORWALK. Someone may have asked that question. I did not
know of it going on until recently, so I personally haven’t asked the
question.

Senator LEVIN. OK. Will you let the Subcommittee know what
the answer to that question is?

Ms. NORWALK. Absolutely. The second point that I would make
is this year, for 2008, physicians are scheduled to take a 10 percent
payment cut, and I am concerned that the number of providers
that continue to serve Medicare beneficiaries in the future may de-
cline simply because of that impact.

Senator LEVIN. Yes.
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Ms. NORWALK. To do anything in addition, particularly for those
who are law abiding, to get at those few, those 5 percent or 3.2 per-
cent of providers who are not law abiding and possibly jeopardizing
those rural areas of the country, whether it is the Upper Peninsula
or elsewhere in Minnesota, for example, that may only have one or
two providers, if they say, “Enough is enough, I am tired of the
Medicare program,” I think we also need to be cognizant of the pol-
icy change that we are suggesting here.

Senator LEVIN. Yes, we should be cognizant of that and we
should be cognizant of the proposed cut, because the 10 percent cut
will have a far bigger impact than just simply notifying people by
cashing a check that you are thereby agreeing that a TIN number
will be supplied to HHS. In any event, check it out and let us
know.

Ms. NorwALK. Will do.

Senator LEVIN. But it seems to me it is kind of a stretch, it
seems to me, to be suggesting that by notifying people that when
you accept the taxpayers’ money that you are then going to be al-
lowing a TIN number to be supplied by IRS to your agency, that
somehow or other is going to be a major addition to the problem
which is being created by a 10 percent cut. I think it is a little bit
disingenuous myself, but so be it. Let us have the legal opinion
when you get it.

Did you join the interagency task force before this year?

Ms. NorRwALK. Well, we found out about it on February 8. We
went to the first

Senator LEVIN. Of what year?

Ms. NORWALK. This year, and we went——

Senator LEVIN. That is the first time you knew about it?

Ms. NoRWALK. That is the first time that we had heard about it
at CMS as far as I am aware. Now, they may have been talking
to our colleagues at the Department. It is quite possible that

Senator LEVIN. All right. That seems to be

Ms. NORWALK. The first time that we were aware at CMS, 5 days
later, we attended our first meeting.

Senator LEVIN. That is quite a gap. I mean, that is quite a crack,
it seems to me, that exists. Mr. Everson, the task force, should not
CMS have been notified before February 2007?

Mr. EVERSON. Well, I think, as the Administrator is indicating,
that there were conversations at the Department level, at the HHS
level, and apparently those—within the Department, the right con-
nections were not made.

Senator LEVIN. You mean within the Department, there wasn’t
notice given?

Mr. EVERSON. That is my impression. I don’t know, but I am in-
formed, sir, that there were some conversations at the Department
level

Senator LEVIN. Let me just ask, do you know whether that is
true, Ms. Norwalk?

Ms. NORWALK. My understanding is that there may well have
been conversations at the Department earlier than even 2006,
maybe 2005 and so forth, but I wasn’t aware of them at the time.

Senator LEVIN. But they never filtered down to your level?
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Ms. NorRwALK. Well, not as far as I am aware, and as soon as
I became aware, we started on the task force 5 days later.

Senator LEVIN. I hope you would tell the higher-ups in your De-
partment that it is unacceptable that they be given notice which
relates to your agency and collection of money which is owed the
government that does not filter down to the right level.

Ms. NORWALK. Absolutely.

Senator LEVIN. Can you let them know on behalf of the Sub-
committee?

Ms. NorwALK. Will do.

Senator LEVIN. Thank you. Senator Coleman.

Senator COLEMAN. Thank you, Mr. Chairman.

Just to have a little follow-up on the last panel, there was some
concern about getting data from Ms. Norwalk. The Chairman and
I sent a letter on February 1 to supply the GAO with the remain-
ing 3 months of Medicare data for 2005. GAO, I think, has indi-
cated they still haven’t received that information. Would you ex-
plain to me why not and tell me what is being done to get them
that data?

Ms. NORWALK. A couple of points. The first is the GAO Health
Branch has continuous access to information on claims data for
Part A and B, so I think that is really where they got their first
9 months of data. For some reason, the Health Branch wasn’t able
to provide them with what they needed for the rest of 2005.

We have asked them to sign a data use agreement. To my under-
standing, they have not signed one, but as soon as they do, we are
more than happy to provide them with that information. I am sure
you can appreciate that the confidentiality of Medicare information,
both on beneficiaries and providers, is of our utmost importance,
particularly given all that we have been hearing from the VA and
other insurers who have lost provider data, and want to be sure
that they appreciate the concerns that we have around data use.

Senator COLEMAN. So as I understand, going back to 2001 when
the GAO recommended IRS and FMS work with the CMS to bring
CMS into the Federal Payment Levy Program, now it has been 6
years. If you can walk me through a little bit. You just got in-
volved, I think it was in February, with the task force.

Ms. NORWALK. Right.

Senator COLEMAN. Was CMS—was this something you were
aware of and aware you weren’t participating? Were there technical
difficulties, problems, or was it something that you were not aware
of? Help me understand the difficulty in moving forward.

Ms. NORWALK. I personally was not aware of it. I suspect that
our CFO was, in fact, quite aware of what goes on more specifi-
cally. In looking at the 2001 report from the GAO, we did say actu-
ally during that report that we didn’t anticipate actually being able
to participate until our integrated accounting system went into
place 5 years at the earliest. I think as it says, these payments
could be included within 5 years. So, we are about at the time
frame that we initially projected in 2001.

Mr. Hill, T don’t know if you want to mention more specifics as
to what you have known.

Mr. HiLL. I think it is a fair assessment that anybody in the fi-
nancial community understands the issues that are going on with
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the levy and the need to have more payments going through. I
mean, to the specifics of the task force and our involvement, I think
as we have noted here, there may have been communications, but
our direct involvement wasn’t—or, I should say, lack of involve-
ment wasn’t for a lack of understanding or caring. I think it was
a notion of being ready to participate in a meaningful way once the
system was up and ready.

Senator COLEMAN. So as we sit here today, are there any legal
reasons why you couldn’t participate, any legal barriers?

Ms. NORWALK. I am not aware of any legal barriers for partici-
pating. In fact, as I said, we do so on a paper process already and
I think making it more automatic makes a whole lot of sense.

Se‘;lator CoLEMAN. How many paper levies were sent out last
year?

Ms. NORwWALK. Well, one of the things that we need to do is have
a centralized process. I don’t know the answer to that question be-
cause sometimes they will send the levies to our contractors. Some-
times they send it to us centrally. I think we could make this a far
better process, and, in fact, starting through this hearing we will
be doing just that, making the process

Senator COLEMAN. Mr. Hill, could you tell me how many were
sent out last year——

Mr. HiLL. No, sir

Senator COLEMAN [continuing]. And approximately what percent
of them were successfully collected?

Mr. HiLL. No. As I said, the information goes out to the contrac-
tors. It is decentralized on our end. It is decentralized on the IRS
elad, and that is one thing that we need to resolve on the paper
side.

Senator COLEMAN. And do you know how many of these were for
Medicare Part B participating physicians, paper levies?

Mr. HiLL. No.

Senator COLEMAN. Would it be fair to say a relatively small num-
Pelc"1 ?compared to the 21,000 tax delinquents that GAO has identi-
ied?

Mr. HiLL. Smaller than the 21,0007 Yes, I would imagine so.

Senator COLEMAN. My concern is that the paper levy is a band-
aid solution. You have a system in place that the rest of the gov-
ernment uses. It is a pretty effective system, and with all the tech-
nical challenges that have been laid out, and there were a number
of them, FMS has managed to work through the technical chal-
lenge.

Mr. Papaj, are you aware of any technical problems that are in-
surmountable in terms of CMS’s participation?

Mr. PArAJ. Well, I think, clearly, with the number of financial
intermediaries they have, 34 currently, and just the fact that their
systems don’t have this information in one system, an integrated
system, makes it much more difficult because there would be a vo-
luminous change of data between the financial intermediaries and
FMS to do the matching.

Having said that, we stand ready to work through those issues.
I don’t think it is something that can be resolved fairly quickly, but
we have dealt with these issues before, but it is, I think, a complex
issue, and I think that the more that CMS can do to centralize both
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their payments operation, perhaps, as well as the information com-
ing to FMS, I mean, we would prefer a single stream of information
to be able to levy those payments. A single stream of the payments,
if they were to continue to make those payments, as opposed to
having to deal with 34 different systems with all the reconciliation
issues, if there are amounts that are levied incorrectly, we would
have to do reversals, it just makes it more complex dealing with
those 34 entities.

Senator COLEMAN. If I may, Mr. Chairman, just two other areas
of inquiry. One, Mr. Papaj, you talked about not having legal au-
thority to offset non-tax debt in your testimony, non-tax debt. What
we are talking about here is tax debt. That non-tax debt is child
support. So there is no legal bar to FMS levying tax debt, is that
correct?

Mr. PapraJ. No.

Senator COLEMAN. The non-tax is a separate issue.

Mr. PAPAJ. Right.

Senator COLEMAN. I just want to say this to Ms. Norwalk. I ap-
preciate your outrage, but I have to tell you, as I sit here, I get a
sense that CMS is this very complicated system, there is no ques-
tion about that. You have all these fraud issues. They are huge
issues. But I get a sense that this issue has, for whatever reason,
the outrage doesn’t filter down, that perhaps there is a greater con-
cern, and I understand the concern, that somehow getting involved
with tax issues may scare people off from being involved if they
have to supply data, have to supply information. I just don’t sense
a real resolve to say, watch the pennies because the dollars take
care of themselves. My sense on this is that you see this as pennies
and that it is not on the radar screen to the degree that it should
be.

Ms. NORWALK. Well, any penny overpaid on the Medicare pro-
gram or not paid in taxes is a penny too much. So, without ques-
tion, we are committed to making sure that the pennies are right.

Senator COLEMAN. And these pennies are in the tens of millions.

Ms. NORWALK. Correct. I mean, I appreciate that the GAO last
year suggested to us to put our resources to going after those that
have the highest return on investment, and given the amount of
fraud in the Medicare program and the fact that we are dealing
with organized crime and all sorts of things, that what we do on
a day-to-day basis in terms of going after fraud is significantly
greater than the dollars that we are discussing here today. But,
that is not to diminish the importance of millions of dollars in pay-
ments in any way.

The concern that I have, and perhaps the hesitancy that you are
hearing, is the thought of putting the $454 billion of Medicare pay-
ments through FMS in a fairly short period of time which may
jeopardize the access to health care by the 43 million beneficiaries
that we serve and wanting to figure out a solution to this problem
that takes into account that we have a very different payment sys-
tem historically that happens to work fairly well.

Considering the number of fraudulent providers that we have,
those who are abusing the tax system, and also, I might add, are
likely abusing the Medicare program at the same time, we would
very much like to go after them. But to do so, I think we need to



30

do it in partnership in a way that CMS can have access to data
that we currently don’t have access to so that we don’t jeopardize
our regular payment systems on the one hand but yet can go after
this tax fraud.

And again, as I said, I do think it is something that we could do
today under our current programs if we could do the match and
then pay the taxes, and rather than being through FMS’s contin-
uous levy program, we could do it on an automated basis if we
could have access to that information.

Moreover, the 40 providers that the GAO mentioned, we would
like to know who they are and go after them, too.

Senator COLEMAN. Mr. Chairman, my time is up. I would like to
get back perhaps in a second round of questions.

Senator LEVIN. Thank you. Senator McCaskill.

Senator MCcCASKILL. Well, this is incredibly discouraging. I have
heard that HHS didn’t tell CMS about a task force whose primary
purpose was to have an impact on how well you do your job of pay-
ing out taxpayer money. I have heard that you are afraid to give
data to GAO and that the reason that you can’t do a better job is
because IRS won’t give you data, but the reason that they won’t
give you data is because you are afraid to ask people that are pro-
viding the services for that permission to get those numbers be-
cause you are afraid if you ask for permission that they will quit
the program. And you came to a hearing on how to collect unpaid
taxes and you don’t even know how many levies you have collected.

I think that is pretty much in the category of the dog ate my
homework. I don’t understand, and it seems that you are dimin-
ishing—I agree with Senator Coleman. I have just listened, and it
seems to me you are diminishing the enormity of this problem by
saying, we pay so much money and this is just a small amount.

What I would like to hone in on, and I will give you a chance
to respond to all that, is the example you used as to the great job
you are doing. And the irony in the example you used is an exam-
ple of a local law enforcement official in the United States, not a
Federal official, no one that gets a check from the Federal Govern-
ment, decided they were going to do something about this problem
and they went out and at the local level decided that they would
focus in on this issue, and then you come to the hearing in the Fed-
eral Government and say, this is such a great program that the
local people have done. We want to talk to people on the Federal
level about doing it.

Why is this having to come up from the bottom? Why is a local
prosecutor in L.A. County having to come up with a—he has gotten
people to share information. He has been able to get this informa-
tion shared across agencies. But yet I have heard today in several
different ways that you can’t share information across agencies. It
is stunning.

Ms. NORWALK. In terms of the L.A. office, actually, that was an
idea that was generated along with CMS and we actually have an
L.A. office that does solely fraud work.

1Se{z}nator McCASKILL. And so where have you started it anywhere
else?

Ms. NORWALK. We have moved to New York. We are actually
looking from a State perspective. I noted in my testimony that we
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have been working with the IRS to figure out how it is that we can
implement this nationally. From a State perspective, we are look-
ing at States where there are high instances of fraud where they
pay State taxes, where we can submit—we actually give informa-
tion on people that we think are likely to be defrauding the Medi-
care program and consequently also not paying taxes. So it is our
information sharing that has enabled this to occur.

So in Texas, for example, last week, there were three convictions
that involved 70 nursing homes, 6,000 patient beds, and they have
been withholding taxes from about 4,500 employees. So this is
something that is pervasive and the GAO mentioned in their testi-
mony that the under-reporting and non-reporting issue is a big
deal. I think it is absolutely a big deal, and we very much would
like to work with the IRS and partners, State, local, wherever it
is that we can get them to go after tax—mnot just people who de-
fraud the tax program, but also those who are defrauding the
Medicare program. And, if we can get them both and get them off
the Medicare rolls, I think it is terrific and it is something that we
thought about and, in fact, had been working with in concert with
the folks in Texas, with the folks in California, different provider
types, and we should continue that.

Senator MCCASKILL. How long ago did the program in California
begin?

Ms. NORWALK. Two years.

Senator MCCASKILL. And how many letters have been written to
local prosecutors or States Attorney Generals about the program by
CMS since that program began 2 years ago?

Ms. NORWALK. We typically have been doing a lot of things
through conferences, so I will have to get back to you as to the spe-
cifics of how else we have been reaching out, but I am delighted
to have the opportunity hopefully for the law enforcement commu-
nity here so that we can spread the word and do as much as pos-
sible.

Senator MCCASKILL. I think you understand what I am saying.

Ms. NORWALK. Absolutely.

Senator MCCASKILL [continuing]. In terms of prioritization of this
issue. I mean, the example that is brought to us is one that is a
local example. Let me just briefly, because I know my time is about
to run out, I am especially interested in you saying that the GAO
hasn’t signed a data sharing agreement.

Ms. NORWALK. That is correct.

Senator MCCASKILL. I have been frustrated, I can’t tell you how
many times as an auditor in government, when an agency that
wanted to circle the wagons and hold on to either power or infor-
mation wanted us to sign an agreement to get what we were enti-
tled to get under the law. Do you believe GAO has the legal author-
ity to get the data they have requested?

Ms. NORWALK. Well, the Health Care Branch

Senator MCCASKILL. That is a yes or no question.

Ms. NORWALK. The GAO Health Care Branch has automatic ac-
cess to this data today. They have had automatic access to this
data. That is how they got the first 9 months of this data. So, the
GAO does have access to this data in their Health Care Branch.
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Senator MCCASKILL. So you are saying they can get the data,
they just haven’t gotten it, all the Part A data

Ms. NORWALK. The Health Care Branch has continuous access to
tape Medicare Part A and Part D data.

Senator McCASKILL. What about all of Part B?

Ms. NORWALK. Part A and B. Both A and B data.

Senator MCCASKILL. OK. So you are saying, then, your testimony
is that they have no problem getting this data and the fact they
haven’t been able to get this data and we have had to write letters
did not occur?

Ms. NORWALK. No, the GAO—I don’t know if the GAO Health
Care Branch talks to the GAO, the Tax Branch, whoever wrote this
particular report, but the Health Care Branch, who we deal with
on a regular basis, has continuous taps to Medicare Part A and B
claims.

Senator McCASKILL. OK. So you originally said they couldn’t get
the data because they hadn’t signed a data sharing agreement.
Now you say they can get the data, they are just not asking the
right people?

Ms. NORWALK. No, the GAO Health Care Branch has signed a
data use agreement and consequently has a continuous tap on any
data they want to see for Medicare Part A and B claims. They look
at it all the time. They use it on a regular basis.

Senator MCCASKILL. Do you believe——

Ms. NORWALK. That is, in fact, how the Tax Branch got the infor-
mation for the first 9 months of 2005.

Senator MCCASKILL. I am confused, Mr. Chairman.

Senator LEVIN. Well, take an extra minute and let us see if we
can straighten it out.

Senator MCCASKILL. Go ahead.

Mr. HiLL. Let me try and clear it up. I think that the issue here,
as best as we can understand from talking to the GAO, is that the
tax folks have not now been able to get the data from within their
own confines for whatever reason and have come to us directly,
making a separate request for data. As I am sure you can appre-
ciate, any time we are going to release disks and disks filled with
beneficiary confidential information, we need to have the assur-
ances in place that the data is going to be used the same way, just
as we have those assurances in place with the other side of GAO.

Now, if the Tax Branch wants to go back to the Health Care
Branch and get the data that way, that is perfectly fine, but as we
understand the request that is on the table now, they have asked
for the data separately in a separate request, and concurrent with
the rules that we have in place, they have to sign a data sharing
agreement. I understand that you believe that we may be circling
the wagons, but given all that is going on lately with the release
of personally identifiable data, we think prudent rules to have as-
surances in place about how that data is going to be used if they
are going to get it separately.

Senator MCCASKILL. Do you believe that GAO is entitled to this
data under the law?

Mr. HiLL. Absolutely.
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Senator MCCASKILL. And do you believe that they are required
to sign any kind of agreement in order to get data that they are
legally entitled to?

Mr. HiLL. I believe that we have an obligation to get an assertion
about how the data is going to be treated once they take it out of
CMS, yes, I do.

Senator MCCASKILL. So you believe that you have a legal basis
on which to deny GAO data?

Mr. HiLL. Well, I would characterize it that the process that we
give the data to GAO is not unlike the process we use to give the
data to VA, to OMB, to OPM, to any Federal agency. We don’t
think it is onerous. We don’t particularly think it is unneeded.

Senator McCASKILL. Having gotten a lot of CMS data at the
State level for audits, we didn’t sign those agreements. It was our
job under the law to look at that data and do our job, and the idea
that—and it is particularly frustrating that the answer to the ques-
tion is, well, they can get the data if they go through another part
of their agency because that part of the agency signed an agree-
ment, but this part of the agency didn’t sign the agreement. Mean-
while, Senator Coleman is having to write a letter to try to get the
data so that we can get to the bottom of it.

Senator COLEMAN. Will my colleague yield? I am missing some-
thing here, too. GAO had the data for the first 9 months.

Senator MCCASKILL. They got it——

Senator COLEMAN. So they had the data for the purpose in-
tended. They are asking now for the same kind of data for 3 more
months. What additional assurances are you requesting that you
didn’t have for the data for the first 9 months?

Mr. HiLL. They didn’t get the first 9 months’ worth of data di-
rectly from us. I understand this sounds like a hypertechnical dis-
tinction here, but the first 9 months of data that they got, they got
through the data use agreement that we have with what we are
characterizing as the Health Division, the health part of the GAO.
My understanding is they could not get the last quarter’s worth of
data that they were looking for through that Health Division of
GAO so they came in to us separately. The forensic auditors came
in to us separately asking for that last quarter of data.

Senator COLEMAN. So it was not sufficient to go to the health
folks and say, we have already given them data for 9 months, they
need the other 3 months?

Mr. HiLL. I don’t know why they couldn’t get the data from the
health folks. You would need to ask the GAO that.

Senator LEVIN. Is anyone here from the GAO that could answer
that question? Is it your own Health Division that denied you ac-
cess to the last 3 months? Could you come to the microphone,
please? Let us see if we can straighten this out right now.

Mr. Kutz. We have been working directly with CMS after we had
the first piece of data that we have had, and so we have had dif-
ficulty since then being able to get the data. Keep in mind, unlike
our health team, we can’t actually use this data on their system.
We have to get downloads on it loaded into our main frame and
matched against IRS information because it is taxpayer records. So
we can’t take taxpayer records to their database.
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Senator LEVIN. But Senator Coleman’s question is, if you were
able to do it for the first 9 months, what stopped you for the last
3 months?

Mr. Kutz. Well, there is a whole series of stories here about re-
quests from our health team to them, that the programs have
crashed, the data hasn’t come, etc. So the requests have been—the
format has been the same. We have actually reduced our request
to fewer data fields because the first one was such a large file to
get. So we have reduced our request and, I think, sharpened it and
we still don’t have the data. We are not signing another agreement.
GAO has an agreement, as they said, that is already in place and
we are living within that agreement. It is a matter of getting the
data that we have asked for.

Senator LEVIN. It is a matter of getting the data from whom spe-
cifically?

Mr. KuTrz. Them. We are working directly with them.

Senator LEVIN. “Them” being?

Mr. Kutz. My team is working directly with CMS right now. 1
sent a letter last fall asking them to work directly with us to get
the data because we had trouble getting it the other way. I heard
nothing back about that. You sent the letter February 1, asking the
zame thing I asked them back last fall and we still don’t have the

ata.

Senator COLEMAN. It is clear, though, GAO has an agreement
with CMS in terms of use of data, isn’t that correct?

Mr. Kutz. Yes, and we have lived with that agreement.

Ms. NORWALK. A sub-branch of the GAO does, or a division or
whatever they go by.

Senator COLEMAN. But GAO is GAO, aren’t they?

Senator LEVIN. What is the relevance of a sub-branch?

Ms. NORWALK. It depends on who signed the agreement and
whether or not they have the authority for the entire GAO to

%enator LEVIN. Did you tell them that they didn’t have author-
ity?

Ms. NORWALK. Well, when the GAO—actually, I am not sure who
he sent the letter to, but it never actually came up to the Office
of the Administrator as far as I am aware. We became aware of
this issue when the Subcommittee raised it to our attention.

Senator LEVIN. You have problems, folks. You have things that
aren’t coming up to your level. You have things that aren’t coming
down to your level, both.

Ms. NORWALK. Yes.

Senator LEVIN. I mean, that is a problem inside your agency.

Ms. NORWALK. I am happy to resolve this issue now and I will
go back. If it turns out that the GAO at large has signed this data
request, more than happy to give it to them. If not, I am going to
presume that he would be willing to sign it so that we can move
on.

Senator LEVIN. It is such a technicality——

Ms. NORWALK. It is a technicality that I am not going to take
lightly, sir.

Senator LEVIN. I am not suggesting you do anything except re-
spond to folks when you get a request and say, hey, you have got
the wrong signature. Give me a different signature. But don’t just
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let it languish, sit, or tell us you never got it because it didn’t come
up to you or down to you. That is what is unacceptable.

Ms. NORWALK. I appreciate

Senator LEVIN. If you have to follow a technical rule——

Ms. NORWALK. Absolutely.

Senator LEVIN [continuing]. Follow the technical rule, but don’t
just ignore it.

Ms. NORwWALK. I think we have been working with them to ask
to get them to sign the second data use agreement, so I don’t think
it is something that has been ignored.

Senator LEVIN. All right. Senator McCaskill, I guess you are——

Senator MCCASKILL. I was out of time.

Senator LEVIN. Yes, you are out of time, so I will go back and
we will start a second round.

As I understand the problem, FMS’s issue is that you would pre-
fer a single stream of information in order to match the TINs, but
that at least it is possible for FMS to do the match with 30 dif-
ferent streams of information. Your computers could do it. It is
more work.

Mr. PApAJ. While technologically possible—it is certainly theo-
retically possible. I mean, the concern we have is that we have a
very narrow processing time frame. When agencies submit their in-
formation to update our debtor database, we have a very narrow
window to update that to make sure the database is accurate and
current before we then turn it over to our payments processing
where they actually do the matching against the payments, and we
really can’t allow any more time for the debt process because then
we will be shorting the time to get the payments out. We make So-
cial Security payments, tax refund payments, veterans payments,
and we really need that time to get those payments out on a daily
basis. Now, having said that, we will work with them to try to
work through those issues.

Senator LEVIN. All right. If you can do that, if you can work and
let this Subcommittee know what the outcome of your discussions
are, would you do that?

Mr. PAPAJ. Sure. Yes, sir.

Senator LEVIN. As to working through this issue of trying to get
the data in one form or from one source or as few sources as pos-
sible so you can do that turnaround that is necessary for the match
to be done. You, then, can do the matching, is that correct?

Mr. PapraAJ. Correct.

Senator LEVIN. You do the matching already, do you not, for
other agencies?

Mr. PAPAJ. Yes, we do.

Senator LEVIN. So, Ms. Norwalk, you don’t need to get IRS per-
mission or get the IRS data. FMS will do it for you if you can work
out that process where you have got one stream or a few streams
of information, because FMS is already doing that match for other
agencies and they are willing to do it for you if you can work out
the system.

Mr. HiLL. Absolutely. I mean, if FMS is willing to make the pay-
ments. I guess the only—and this gets to the deliberations of the
task force, which is to say what that would mean is we would send
a billion dollars a day, because that is——
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Senator LEVIN. It is on a computer. I am not sure, frankly, once
you got it done, I am not sure that it makes a difference whether
it is a billion a day or half-a-billion a day or a hundred million a
day. You are making matches for other agencies, are you not?

Mr. PApAJ. Yes, sir.

Senator LEVIN. Including the Defense Department?

Mr. PapAJ. Correct.

Senator LEVIN. How many billions are involved in that one?

Mr. PapAJ. I don’t have the exact number, but we have about 26
million debts in our database.

Senator LEVIN. I mean, could it be billions a week for the DOD?

Mr. PAPAJ. In terms of——

Senator LEVIN. Of that match that you are making of people——

Mr. PaPAJ. I don’t think it would be billions——

Senator LEVIN. Hundreds of millions?

Mr. PAPAJ. Hundreds of millions, I would think.

Senator LEVIN. All right. So the amount of money really isn’t the
issue, it is the number of streams of information

Mr. PapPAJ. Right.

Senator LEVIN [continuing]. That you have to consolidate into
fewer streams or figure out a system so that you can make these
matches quickly enough

Mr. PAPAJ. Right.

Senator LEVIN [continuing]. So that you can turn this around
and not slow up the whole system, is that basically it?

Mr. PAPAJ. Yes. And just to point to Mr. Hill’s statement, and
that is not if FMS makes the payments. If we make the payment,
it would be more efficient because we would be able to make the
match and take the levy right at the same time.

Senator LEVIN. Which is what you are doing for other agencies?

Mr. PapAJ. For some other agencies, but for DOD under vendor
payments, we would be using the same process with the 34 inter-
mediaries where we take the match, send information to them,
they actually do the levy, send information to us. So the match
could be done even with CMS continuing to make the payments.

Senator LEVIN. OK. Would it be a fair request to let us know
within 30 days what you are going to be doing in this area? Can
we get that commitment?

Mr. PAPAJ. I am not

Senator LEVIN. I am not saying, implement the system. I am say-
ing if you can reach an agreement or give us a status of your nego-
tiations.

Mr. PAPAJ. Sure. We can give you a status report.

Senator LEVIN. Would you do that. Ms. Norwalk, you are com-
mitted to do that?

Ms. NORWALK. Absolutely.

Senator LEVIN. OK. Let me, Mr. Everson, ask you just a question
and then I will turn it back over to Senator Coleman and to Sen-
ator McCaskill.

Much of the tax debt that is assessed against taxpayers is not
collected because it hasn’t been designated, or I guess you use the
term “turned on,” or the term is used “turned on” for collection by
levy. So we have about $67 billion in assessed but uncollected tax
debt that was not subject to an actual levy. I think you have given
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a number of reasons to us before. We understand that there are a
number of reasons that is true, including that a number of notices
have to be sent to the taxpayers, there is an appeal of an IRS no-
tice of levy, there is payment going on an installment plan, fair
enough, the taxpayer has an offer in compromise which is pending,
the taxpayer is in bankruptcy. There are a lot of reasons, legiti-
mately.

Mr. EVERSON. Yes, sir, there are.

Senator LEVIN. That is not going to happen. But one of the issues
has to do with the number of notices that I want to ask you about.

Mr. EVERSON. Yes.

Senator LEVIN. Part of the reason that the tax debt or part of it
isn’t ready for levy is that you have to send three notices.

Mr. EVERSON. I think it is actually four

Senator LEVIN. Four computer-generated notices to a taxpayer
demanding payment of the tax debt before the account moves into
the collection enforcement. So it is four computer-generated notices.
I am going to call those demand notices. The IRS is also required
by law when it gets to the point of a tax levy to send a special no-
tice warning a taxpayer that a tax levy is going to be made and
giving them a chance to request an administrative hearing and po-
tentially a court hearing.

Mr. EVERSON. This is what I was referring to before, the collec-
tion due process notice.

Senator LEVIN. That is correct, and I am going to call it tax levy
notice.

Mr. EVERSON. I get confused——

Senator LEVIN. I will call it a due process notice. [Laughter.]

Join the rest of us. [Laughter.]

Now, my question is, can the due process notice be combined
with the second demand notice?

Mr. EVERSON. I would want to carefully look at that, sir. I don’t
know whether that is possible or not. Certainly what we have done
here, I think as I mentioned in my oral statement and in the writ-
ten statement, what we would like to do here is get the same kind
of rights that we have with State tax refunds to allow someone a
collection due process hearing but still make the levy. We think
that is the cleanest way to do this. It is comparable to what we al-
ready do, as I said, with the State tax refunds, so I think that
would really help us in this instance.

Senator LEVIN. What would help you?

Mr. EVERSON. If we had the same authority where we could go
ahead and make the levy and then the taxpayer would still have
that right. This is limited for employment taxes. One of the larger
numbers, as you know from the previous hearings we have had on
this subject, one of the largest pieces here is in the employment tax
area. We would like to work particularly there, because when com-
panies or providers get into trouble, they keep not making the em-
ployment tax withholding, or they make the withholding but they
don’t make the remittances they should. If we can get on this, we
can avoid pyramiding and that would be helpful.

Senator LEVIN. All right. Has that request been made by the
IRS——
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Mr. EVERSON. That is in one of 16 administration proposals that
we have made this year with the budget.

Senator LEVIN. Does that go to the Finance Committee on the
Senate side?

Mr. EVERSON. Yes, sir, it would.

Senator LEVIN. Good. Can you look into this other question that
I just raised——

Mr. EVERSON. I certainly will, sir.

Senator LEVIN [continuing]. Of the second notice, and we will
check with the Finance Committee. Thank you.

Senator Coleman.

Senator COLEMAN. Thank you, Mr. Chairman.

Mr. Papaj, I just want to kind of get an understanding of the
scope of your system, and I think the Chairman explored it in talk-
ing about DOD, but in your written testimony, you talk about the
FMS system showed almost $112 billion in delinquent taxes that
were eligible for matching against Federal payments, is that cor-
rect?

Mr. PapaJ. Correct.

Senator COLEMAN. And in that, the activated, which is the “on”
tax debt, is $55 billion, so about 49 percent that is eligible for levy.

Mr. PapraAJ. Correct.

Senator COLEMAN. And then the “off” debt is what the Chairman
is talking about and ways to accelerate to get more of that in the
process. We are dealing with 112 with nine zeros after that is the
amount of debt you deal with.

Mr. PAPAJ. Yes, just on the tax side.

Senator COLEMAN. And in terms of when you receive or post pay-
ments from agencies with their own disbursing services, then you
match them against outstanding debt, return the payment informa-
tion to the agency making the payments with the payments to be
levied flagged, is that the way you do it?

Mr. PapAJ. Yes. They send us their anticipated payments and
then we match that against the debtor database. Where there is a
match of the TIN and the name, we send that information back to
the agency. They actually make the levy and then send us informa-
tion on the collections.

Senator COLEMAN. And how long does it take you to send the in-
formation? How long does it take your part of that process?

Mr. PApAJ. Well, normally, we try to do that within the same
day. That is why it is compressed in a very narrow time frame. We
update the debtor database by 10:30 in the morning. Then we
begin the matching. We try to get those files back to the agencies
so they can make those claims.

Senator COLEMAN. And how many accounts are you doing this
for? Is there any way to estimate?

Mr. PAPAJ. Well, last year, the numbers we processed was about
200 and—I have got a number here somewhere if I can find it.
Bear with me. We processed about 283 million debtor transactions,
updating our database. I mean, there is a significant volume going
through.

Senator COLEMAN. So you could handle the CMS volume. We can
work out the other issues.
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Mr. PapAJ. Well, again, I think that is what we are going to work
with them, to work that out. I mean, the concern we have is that
we can’t allow any more time for the debt update process because
then it goes into our payments processing time frame to be able to
get our Social Security payments and our tax refund payments out.

Senator COLEMAN. Great. Ms. Norwalk, I would like to explore
the issue of screening and what is possible there. There were some
pretty outrageous cases that the GAO reported about nasty char-
acters. Can you talk a little bit about the screening process? Are
there additional things that you think can be done, or do you need
any legislative help to do any of that?

Ms. NORWALK. By screening process, are you focusing on the tax
piece or——

Senator COLEMAN. No, I am talking about the folks participating
in—

Ms. NORWALK. In the Medicare——

Senator COLEMAN [continuing]. The contractor folks who have
had medical privileges revoked
Ms. NORWALK. Absolutely.

Senator COLEMAN [continuing]. Who have other felony convic-
tions, a whole range of issues.

Ms. NORWALK. Right.

Senator COLEMAN. What do you do now and what can you do to
make it better?

Ms. NORWALK. There are two separate ways that providers are
excluded from the Medicare program. There are statutory exclu-
sions that are listed, including things that relate to health care
fraud. The Office of the Inspector General at HHS has the author-
ity to put out permissive exclusions, and those include fraud. That
would be like tax evasion, for example. Permissive exclusions are
a 3-year minimum exclusion from the Medicare program. Statutory
exclusions are a 5-year minimum. There are other things that are
included in that which would be if you don’t have an active medical
license, for example, you cannot obviously participate in the Medi-
care program. So, a number of the things that the GAO mentioned
in its testimony, I think would be things where the provider could
have been excluded.

A lot of the medical piece focuses on what the State board of
medicine does. We leave it to them to determine what is the appro-
priate sanction for a provider depending on what it is they do.
When those privileges are revoked, they also lose their ability to
bill the Medicare program. I will note that many State board of
medical directors, however, are often hesitant to actually revoke
medical privileges. It is one of the reasons why we have something
called the National Practitioner Databank, which is intended to
share information between State medical boards so that people
can’t cross State lines, and if they, for example, were excluded in
Minnesota, they couldn’t move to Wisconsin and then practice in
Wisconsin, or vice-versa.

Senator COLEMAN. Explain how that system works.

Ms. NOorRwALK. Well, it is a reporting system and it is basically
if the State medical board is required to, although I am not sure
that it always does, but is required to report to the National Practi-
tioner Databank to let the databank know that someone has lost
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their medical license in a particular State, conceptually, what will
happen then is that contractors will check the database to ensure
that the individual hasn’t been excluded through the National
Practitioner Databank or still has an existing license.

Senator COLEMAN. Thank you, Mr. Chairman.

Senator LEVIN. Thank you. Just a couple more questions. I want
to talk about this issue of where there is a limited liability com-
pany which is created and so technically the tax is owing by a lim-
ited liability company, but the box has been checked so that the
owners have said that they will individually be responsible for pay-
ing the taxes, as I understand it. This is not an issue which is in
any way limited to the medical problems we have been discussing.
This is an across-the-board issue with the use of these limited li-
ability companies. I don’t know the technical name of these profes-
sional corporations. Do you have a section in the IRS Code for that?

Mr. EVERSON. I am sure there is a section, but——

Senator LEVIN. Is this a problem? Does it create problems in
terms of collection?

Mr. EVERSON. Well, I would step back and answer the question
more broadly. As you know, the tax code writes in numerous provi-
sions and special treatment and that is not necessarily consistent
with either Federal law or State law as to organizational structures
or other issues and makes it very complicated, obviously, to get
after issues like what you are talking about today, where there are
funds flowing through one vehicle but the tax obligation might be
with another, yes, sir.

Senator LEVIN. Have you considered amending the regulations
clearly so as to say that companies who check the box and choose
to be treated as partnerships are agreeing to make those company
assets subject to levy to pay the taxes of the individual owners of
the company that arise out of that business? Is that something
which is the subject of discussion?

Mr. EVERSON. I would want to think. I am not sure. It would be
in the same sense that nobody has to be a Medicare provider but
people have a tax obligation, and changing our interpretation of the
law, which I am sure was done very carefully after whichever sec-
tion that is was enacted, that is not a small matter, as you know.

Senator LEVIN. Has that been a subject of discussion?

Mr. EVERSON. Not that I am personally familiar with, sir.

Senator LEVIN. All right. Would you take a look at that? It is a
much broader issue.

Mr. EVERSON. It is a very broad issue, you are right.

Senator LEVIN. It seems to me it does create a real dilemma.

Mr. EVERSON. We have the issue, as you know, there were recent
hearings I know about millions of companies that were organized
by different States without the ownership being disclosed. There
are lots of issues that are comparable in some ways to this.

Senator LEVIN. This is a different issue from that, however——

Mr. EVERSON. Yes.

Senator LEVIN [continuing]. Because here, you are really saying
if you choose to be taxed as an individual but the question is you
are not levied as an individual

Mr. EVERSON. Right.
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Senator LEVIN [continuing]. For taxes owing, why not be levied
as an individual if you choose to pay taxes as an individual? Why
should we make that distinction?

Mr. EVERSON. I will certainly ask our folks to take a look at it,
Mr. Chairman.

Senator LEVIN. All right.

Senator COLEMAN. Just a final line of inquiry. One of the things
kind of dealing with the bad actors again and something I found
disturbing, the GAO found that there was non-tax debt of a num-
ber of these 40 bad actors, and I presume then they are just a sam-
ple of others, and one area in particular of this non-tax debt was
ghild support. CMS is in its very nature is vested in children’s wel-
are.

Ms. NORWALK. Absolutely.

Senator COLEMAN. At this point, I think it is clear you are not
obligated to do anything with child support, are you?

Ms. NorRwALK. I actually think that we are not permitted to. We
don’t have the statutory authority to do it at all, which I think was
the earlier line of questioning.

Senator COLEMAN. Because CMS, I think, comes under Social Se-
curity——

Ms. NORWALK. Yes, that is correct. We are Social Security——

Senator COLEMAN. Would you support a change in the Treasury
Department offset program to provide that you could collect unpaid
child support?

Ms. NORWALK. I wouldn’t know why not, but I am more than
happy to take it back and ask.

Senator COLEMAN. I appreciate that. Thank you.

Senator LEVIN. Ms. Norwalk, you indicated, I think, in your
opening testimony that your effort to get to an integrated system
is on schedule, I believe.

Ms. NORWALK. Correct.

Senator LEVIN. What was the schedule for that?

Mr. HiLL. The original schedule called for us to begin imple-
menting in 2006. We actually began implementing and
transitioning transactions in Fiscal Year 2005. We are about half-
way through our transitions now, doing this in a piecemeal way to
mitigate our risk, and we should be done by the end of 2010.

Senator LEVIN. Two-thousand-and-ten?

Mr. HiLL. Yes, sir.

Senator LEVIN. Why does it take that long?

Mr. HiLL. Well, I mean, we are doing it on schedule with this
Medicare——

Senator LEVIN. I know it is on schedule, but why does it take
that long?

Mr. HiLL. When I say on schedule, we are doing it, I should say,
in concert with the transition schedule that was set up under the
MMA to get rid of the number of contractors we had, to convert
them to Medicare administrative contractors, and so there are
many transitions going on at one time and we are trying to match
those up and going in lockstep. As you know, the MMA requires
the Medicare administrative contractor phase-out to be done by
2011, so we are trying to have this done in advance of that.

Senator LEVIN. It is not a budget issue?
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Mr. HiLL. Not per se, no. It is really a risk mitigation issue, I
think. We don’t want to sort of have this big bang approach where
we are shoving $500 billion worth of payments through this system
and then have it break. We want to do it in little chunks.

Senator LEVIN. Well, it is more important, then, than ever with
this kind of a schedule that we try to work out a way of, in the
interim, making this match at the FMS level work.

Ms. NORWALK. I think it is very promising.

Senator LEVIN. Thank you. Mr. Everson.

Mr. EVERSON. Yes. As sometimes happens in these situations, I
have been passed a note and I understand that this matter you are
raising is actually something we are actively looking at now to be
able to do the levy process on the LLCs, at least in some way. We
will send you a note for the record on what we are doing.

Senator LEVIN. You have a lot of company, because we get notes
from our staff every 5 minutes or so. [Laughter.]

You only got one or two today, so you lucked out.

We thank you all. It has been a very helpful panel, very lively
discussion, and we will stand adjourned.

[Whereupon, at 4:30 p.m., the Subcommittee was adjourned.]
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Thousands of Medicare Part B Providers
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What GAO Found

Over 21,000 of the physicians, health professionals, and suppliers (i.e., about
5 percent of all such providers) paid under Medicare Part B during the first 9
months of calendar year 2005 had tax debts totaling over $1 billion. This $1
billion figure is understated because some of these Medicare health care
providers have understated their income and/or not filed their tax returns.

We selected 40 Medicare physicians, heaith professionals, and suppliers with
high tax debt for more in-depth investigation of the extent and nature of any
related abusive or potentially criminal activity. Our investigation found
abusive and potentially criminal activity, including failure to remit to IRS
individual income taxes and/or payroll taxes withheld from their employees.
Rather than fulfill their role as “trustees” of this money and forward it to IRS,
they diverted the money for other purposes, Willful failure to remit payrol}
taxes is a felony under U.S. law. Further, individuals associated with some of
these providers used payroll taxes withheld from employees for personal
gain (e.g., to purchase a new home) or to help fund their businesses. Many of
these individuals accumulated substantial wealth and assets, including
million-dollar houses and luxury vehicles, while failing to pay their federal
taxes. In addition, some physicians received Medicare payments even
though they had serious quality-of-care issues, including license reprimands
and prior suspensions from state medical boards, revocations of hospital
privileges, and previous exclusions from the Medicare program.

Examples of Medicare Health Care Provider Abusive and Criminal Activity

Type of Unpaid tax HHS payments

business debt recelved  Description of activit

Physician Over 3600 Physician convicted of money laundering

thousand Up10$100,000 _ through use of offshore accounts.

Physician Nearly §1 Hospital denied physician’s hospital
miflion Over $100,000 __ privileges due to substandard care.

Ambulance Qver $5 Qwner convicted for defrauding the U.S.
&Iion Over $100,000  government.

Sowce: GAQ analysis of 18, HHS, public, and other records,

HHS has not issued Medicare regulations or policies requiring Medicare
contractors to consider tax debts in making a decision about whether to
enroll a physician, health professional, or supplier into Medicare. Further,
HHS has not established a policy to obtain taxpayer consent to obtain tax
information from IRS as part of its Medicare eligibility decision-making
process.

IRS can continuously levy up to 100 percent of each payment made to 2
federal payee—for example, a Medicare physician—until that tax debt is
paid. However, HHS is not participating in the continuous levy program and
thus the government has not collected unpaid taxes from Medicare
payments. In the first 9 months of calendar year 2005, we estimate that the
government lost opportunities to collect between $50 million and $140
million by not participating in the continuous levy program,

United States
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Mr. Chairman and Members of the Subcommittee:

Thank you for the opportunity to discuss Mediecare physicians, health
professionals, and suppliers paid under the Supplemental Medical
Insurance program, also know as Medicare Part B, who have abused the
federal tax system while doing business with the federal government. This
testimony provides the results of our most recent work related to
identifying abusers of the federal tax system. In recent hearings held by
this subcommittee,' we testified that federal contractors (Department of
Defense, federal civilian, and General Services Administration
contractors) abused the federal tax system with little consequence. Due to
the significance of the issues raised during those hearings, you asked us to
provide additional information about whether Medicare providers who
were paid by the government for Medicare-related services were engaged
in similar tax abuses. Because of limitations in the data provided to us by
the Department of Health and Human Services (FHHS), this testimony will
cover physicians, health professionals, and suppliers who were paid under
Medicare Part B and engaged in tax abuses.” We plan to conduct a
subsequent audit and related investigations to determine whether other
Medicare providers, such as hospitals, durable medical equipment
suppliers, and skilled nursing facilities, have abused the federal tax system

'GAO, Financiol Management: Some DOD Contractors Abuse the Federal Tax System
with Little Consequence, GAQ-04-414T (Washington, D.C.: Feb, 12, 2004); Financial
Management: Thousands of Civilian Agency Contractors Abuse the Federal Tax System
with Little Consequence, GAO-05-883T (Washington, D.C.: June 18, 2005); and Financial
Management: Thousands of GSA Contractors Abuse the Federal Tax System,
GAO-06-492T (Washington, D.C.: March 14, 2006).

*For this testimony, we are defining physician, health professional, and supplier to include
the g: (1) Physician to include medicine, doctor of hy, doctor of dental
surgery or dental medicine, doctor of podiatric medicine, or doctor of optometry, and a
doctor of chiropractic legally authorized to practice by a state in which he/she performs
this function. (2) Health professional to include individ and busi;
physicians who may deliver covered Medicare services if the services are incidenttoa
physxcnan s service or 1f Lhere is specific authorization in the law, They include nurse

and qualified clinical psychologists, clinical social
workers, certified nurses, midwives, ambulances, and certified registered nurse
anesthetists. (3) Supplier to include an entity that is qualified to fornish health services

covered by Medicare, other than providers, pt it and hea.lch ionals. They
include ambulatory surgical centers, ind ! h

facilities, independent occupational th ists, clinical lab: ies, and portable X-ray
suppliers. For purposes of this testimony, durable medical equipment supphers were
excluded, but we plan to ine them in the audit.

Page 1 GAO-07-58TT
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while receiving Medicare payments.® Any recommendations needed to
address the issues raised in this testimony will be included as part of our
planned subsequent reporting on this area.

The specific objectives of this audit and investigation were to determine,
to the extent possible, if physicians, health professionals, and suppliers
who receive Medicare Part B payments have unpaid federal taxes, and if
so, to (1) determine the magnitude of tax debts owed; (2) identify
examples of physicians, health professionals, and suppliers involved in
abusive or potentially criminal activities; and (3) assess HHS efforts to
prevent delinquent taxpayers from enrolling in Medicare and levy
Medicare payments to pay delinquent federal taxes.

To identify the magnitude of physicians, health professionals, and
suppliers with unpaid federal taxes, we obtained and analyzed Internal
Revenue Service (IRS) tax debt data as of September 30, 2005, and
obtained and analyzed the HHS database of Medicare Part B-approved
claims paid to physicians, health professionals, and suppliers for the first 9
months of calendar year 2005.* We matched the list of Medicare
physicians, health professionals, and suppliers with IRS tax debts using
the taxpayer identification number (TIN). To illustrate examples of abuse
or potential criminal activity, based on our data mining, we selected 40
Medicare physicians and suppliers for a detailed audit and investigation of
the extent and nature of such activity. For these 40 cases, we reviewed
copies of automated tax transcripts and other tax records (for example,
revenue officer’s notes) and performed additional searches of criminal,
financial, health care, and public records. For these cases, we also updated
the tax debt amount as of September 30, 2006, to reflect any additional tax
assessments or collections that IRS recorded as of that date, To determine
whether HHS prevents physicians, health professionals, and suppliers who
owe tax debts from enrolling in Medicare or levying Medicare payments to
pay taxes, we examined the HHS regulations, policies, and procedures for
conducting determinations in the enrollment approval process. We also
interviewed officials from HHS, two large HHS Medicare contractors, IRS,
and the Department of Treasury’s Financial Management Service (FMS)

°In addition to Medicare providers, we are also ducting a audit on Medicaid
providers who have abused the federal tax system while receiving Medicaid payments.

*We requested the approved Medicare Part B claims to physici health jonal:
and suppliers for calendar year 2005. HHS was able to provide us the first 9 morniths of
calendar year 2005 claims by the end of our review,

Page 2 GAO-07-587T
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concerning any barriers for levying Medicare payments. A more detailed
description of the scope and methodology related to our audit and
investigative work supporting this testimony is provided in appendix I

We conducted our work from June 2006 through February 2007. OQur andit
work was performed in accordance with U.S. generally accepted
government auditing standards. We performed our investigative work in
accordance with standards prescribed by the President’s Council on
Integrity and Efficiency.

Summary

Thousands of Medicare Part B physicians, health professionals, and
suppliers abused the federal tax systera with little consequence”
Specifically, our analysis of data provided by HHS and IRS indicates that
over 21,000 Medicare Part B physicians, health professionals and
suppliers® had tax debts totaling over $1 billion.” This represented about 5
percent of the number of all Medicare Part B physicians, health
professionals, and suppliers paid during the first 9 months of calendar year
2005. The unpaid taxes largely consisted of individual income and payroli
taxes.® However, our $1 billion estimate of tax debts owed by Medicare
Part B physicians, health professionals, and suppliers is understated
because IRS data does not reflect ail amounts owed by businesses and
individuals. Specifically, it does not include amounts (1) owed by
businesses and individuals that have not filed tax returns or that have
failed to report the full amount of taxes due (referred to as nonfilers and
underreporters) and (2) for which IRS has not determined that specific tax
debts are owed. Further, our past audits have also indicated that IRS

*We considered activity to be abusive when a Medicare Part B physician, health
professional or supplier’s actions or inactions, though not illegal, took advantage of the
existing tax and admini ion system to avoid fulfilling federal tax
obligations and were deficient or improper when compared with behavior that a prudent
person would consider reasonable.

*Because some Medicare Part B physicians, health professionals, and suppliers may do
business with other federal agencies, some described in this report may also have been
included in our reports concerning Department of Defense, General Services
Administration, and civilian federal contractors that abuse the federal tax system.

"As of September 30, 2008, we esti that the Medi Part B provi had over $1.3
billion in tax debts for tax year 2005 and prior years,

sPa\vroll taxes are amounts that employers withheld from employees’ wages for federal
incomme taxes, Social Security, and Medicare as well as the related employer matching
contributions for Social Security and Medicare taxes. Employers are responsible for
remitting payroll taxes to IRS and are liable for any outstanding balance.

Page 3 GAO-07T-587TT
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records contain coding errors that affect the accuracy of taxpayer account
information—including erroneous exclusion of tax debt from IRS's
collection activities. *

Our audits and investigations detail examples of the extent and nature of
abusive and criminal activity related to the federal tax system by 40
Medicare Part B physicians, health professionals, and suppliers. These 40
cases were paid by Medicare for a variety of services, including physician,
ambulance, laboratory, and imaging services. Many were established
businesses (such as corporations) that owed payroll taxes withheld for
their employees. Rather than fulfill their role as “trustees” of this money
and forward it to IRS as required by law, these physicians, health
professionals, and suppliers diverted the money for other purposes. These
payroll taxes included amounts withheld from employee wages for Social
Security, Medicare, and individual income taxes.” In one case, an
ambulance owner paid employees in cash and did not report this income
to the IRS. Although the ambulance owner was convicted for defrauding
the U.S. government, the ambulance company continued to receive
Medicare payments from HHS.

At the same time that they were not paying their federal taxes, many
individuals associated with our 40 cases bought or owned significant
personal assets, including commercial properties, multimillion dollar
homes, and luxury vehicles. One physician gambled miilions of dollars at
the same time the individual owed hundreds of thousands of dollars in
federal taxes. Further, several of the case studies involved physicians who
were sanctioned by their state medical boards for, among other things,
drug abuse and substandard care of their patients.

HHS does not have policies in place to prevent physicians, health
professionals, and suppliers who have tax debts from enrolling in and
recetving payments from Medicare. Further, federal law generally
prohibits IRS from disclosing taxpayer data to HHS and its contractors

*GAO, Fi ial M £ Some DOD C s Abuse the Federal Tax System
with Little Consequence, GAO-04-95 (Washington, D.C.: Feb. 12, 2004); and GAO, Internal
Revenue Service: Procedural Changes Could Enhance Tax Cotlections, GAO-07-26
(Washington, D.C.: Nov. 15, 2006).

Wiliful failure to remit payroll taxes is a criminal felony offense while the failure to

properly segregate payroli taxes can be a criminal misdemeanor offense. 26 U.S.C. §§ 7202,
7215 and 7512 (b).

Page 4 GAO-07-587T
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unless the taxpayer provides consent." HHS has not established a policy to
obtain Medicare applicant’s consent to obtain information from IRS to
consider in its Medicare eligibility decision making process. Specifically,
HHS has not developed Medicare regulations or HHS implementing policy
to require HHS or their contractors to (1) screen physicians, health
professionals, and suppliers for unpaid taxes and (2) require contractors
0 obtain consent for IRS disclosure of federal tax debts, Asa
consequence, HHS has no mechanism to prevent physicians, health
professionals, and suppliers who have tax debts from enrolling in or
receiving payments from Medicare.

Further, HHS has not taken advantage of an available program to collect
tax debts from physicians and other Medicare Part B providers. A
provision of the Taxpayer Relief Act of 1997 authorizes IRS to
continuously levy certain federal payments made to delinquent taxpayers.®
However, in the 10 years since its passage, HHS has neither participated in
the continuous levy program nor actively participated in a task force
dedicated to improving the program’s effectiveness. Thus, no tax debt
owed by Medicare Part B physicians, health professionals, and suppliers
has ever been collected through the continuous levy program.” As a result,
we estimate that for the first 9 months of calendar year 2005 alone the
federal government lost opportunities to collect between $50 million to
$140 million in unpaid federal taxes because HHS has not worked with IRS
to effectively levy Medicare payments.

VHHS Medicare contractors screen physicians, health p jonals, and suppliers prior to

b into the Medi: Medi ors also process and pay the
Medicare claims and are reimbursed by CMS through the Medicare Trust Fund.

Tg improve the collection of unpaid taxes, IRS is authorized to continucusly levy up to
108 percent for federal payments related to goods and services, To implement this levy
authority, IRS, in coordination with the Department of Treasury’s FMS, implemented the
Federal Levy Payment Program (FPLP) in July 2000. The FPLP program utilizes FMS's
Treasury Offset Program (TOP) for the levy of federal payments..

**To satisly tax debis, IRS does have the authority to legally seize property either held by
the taxpayer or owned by the taxpayer and held by a third party. This authority includes
the seizure of Medicare ivables held by Medi and owed to physicians,
health professionals, and suppliers. However, IRS policy is to use the levy against
Medicare payments for only flagrant cases, Unlike levies from the continuous levy

each levy is typi a time seizure of property (i.e., Medicare receivables)
keld by Medicare contractors at a specific point of tiree and is done on a case-by-case basis
based on the particular circumstances of the case. IRS officials stated that they do not
know how much in tax levies were collected from Medicare

Page § GAQ-07-587TT
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Magnitude of Unpaid
Taxes of Medicare
Part B Physicians,
Health Professionals,
and Suppliers

Qur analysis of 2005 data found that over 21,000 physicians, health
professionals, and suppliers” who received Medicare Part B payments
during the first 9 months of 2005 had over $1 billion in unpaid federal
taxes as of September 30, 2005.” This represents about 5 percent of the
number of Medicare Part B physicians, health professionals, and suppliers
paid during the first 9 months of calendar year 2005. Because the IRS
database does not include amounts owed by taxpayers who have not filed
tax returns and for which IRS has not assessed tax amounts due, the
estimated amount of unpaid federal taxes is understated,

Characteristics of
Medicare Part B
Physicians, Health
Professionals, and
Suppliers’ Unpaid Federal
Taxes

As shown in figure 1, about 91 percent of the over $1 billion in unpaid
taxes was comprised of federal individual income and payroll taxes. The
other 9 percent of taxes included corporate income, excise,
unemployment, and other types of taxes. Unlike our previous reports and
testimonies on contractors with tax debts, a larger percentage of taxes
owed by these physicians, health professionals, and suppliers was
comprised of federal individual income taxes, which are unpaid amounts
that individuals owe on their personal income, These taxpayers are
typically either sole proprietors or certain limited liability companies that
report income through individual income tax returns.’

“Our estimate is for Medicare Part B ph , health p and

tax debt applicable to the 2004 tax year and prior years as of September 30, 2605. To avmd
overestimating the amount owed by Medicare physxcxan and physicians and related
suppliers with unpaid tax debts and to capture only si tax debts, we excluded (1)
tax debts that have not been agreed to by the tax debtor or affirmed by the court, (2) tax
debis from year 2005, (3) app: d Medi claims less than §100, and (4) tax
debts less than $100.

®As of September 30, 2008, we estimate that Medicare Part B physicians, health
professionals, and suppliers had over $1.3 billion in tax debis for tax years 2005 and prior
years.

*Sole proprietors and certain limited liability companies reay file Medicare claims under
their Social Security Numbers (SSNs). If these physicians and related suppliers had
employees, they would typically report the payroll taxes under an employer identification
number and not their SSNs,

Page 6 GAO-07-587T
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Figure 1: Medi Part B Phy Health P and Suppliers with
Unpaid Federal Taxes (by Tax Type) as of September 30, 2005

o Other ($93 million)
9%

o Payroll ($430 million)
50% 41%

Individual income ($523 miflion}
Source: GAD analysss of HHS and RS data as of September 30, 2005,

As shown in figure 1, Medicare Part B physicians, health professionals,
and suppliers, which are corporations or other kinds of businesses, owed
about $430 million in federal payroll taxes. Employers are subject to civil
and criminal penalties if they do not remit payroll taxes to the federal
government. When an employer withholds taxes from an employee’s
wages, the employer is deemed to have a fiduciary responsibility to hold
these amounts “in trust” for the federal government until the employer
makes a federal tax deposit in that amount. To the extent these withheld
amounts are not forwarded to the federal government, the employer is
liable for these amounts, as well as the employer’s matching Federal
Insurance Contribution Act contributions for Social Security and
Medicare. Individuals within the business (e.g., corporate officers) may be
held personally liable for the withheld amounts not forwarded and
assessed a civil monetary penalty known as a trust fund recovery penalty.”
Willful failure to rerit payroll taxes can also be a criminal felony offense
punishable by imprisonment of up to 5 years,” while the failure to properly
segregate payroll taxes can be a criminal misdemeanor offense punishable

126 U.S.C. § 6672.
26 US.C. § 7202,

Page 7 GAO-07-587T



by imprisonment of up to a year.” The law imposes no penalties upon an
employee for the employer’s failure to rerif payroll taxes since the
employer is responsible for submitting the amounts withheld. The Social
Security and Medicare trust funds are subsidized or made whole for
unpaid payroll taxes by the federal government’s general fund. Thus,
personal income taxes, corporate income taxes, and other government
revenues not specifically designated for the trust funds are used to pay for
these shortfalls to the Social Security and Medicare trust funds.

A substantial amount of the unpaid federal taxes shown in IRS records as
owed by Medicare Part B physicians, health professionals, and suppliers
had been outstanding for several years. As reflected in figure 2, about 85
percent of the over $1 billion in unpaid taxes were for tax periods prior to
calendar year 2004, with about 41 percent of the unpaid taxes for fax
periods prior to calendar year 2000.”

Figure 2: Medicare Part B Physicians, Health Professionals, and Suppll rs with
Unpaid Federal Taxes (by Calendar Year) as of September 30, 2005

Prior to 1995 ($150 milfion)

44% I 2004 ($160 mitlion)

1995 to 1999 ($285 million)

2000 to 20083 ($452 mitlion}
Source: GAO analysis of HHS and IRS data as of Septernber 30, 2005.

26 U.S.C. § 7215 and 26 U.S.C. § 7512 (b).

*A “tax period” varies by tax type, For example, the tax period for payroll and excise taxes
is generally one quarter of a year, The taxpayer is required to file quarterly returns with IRS
for these types of taxes, although payinent of the taxes occurs throughout the quarter. In
contrast, for income, corporate, and unemployment taxes, a tax period is 1 year.

Page 8 GAO-07.687T
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Our previous work has shown that as unpaid taxes age, the likelihood of
collecting all or a portion of the amount owed decreases.” This is due, in
part, to the continued accrual of interest and penalties on the outstanding
tax debt which, over time, can dwarf the original tax obligation. The
amount of unpaid federal taxes we have identified does not include all tax
debis owed by physicians, health professionals, and related suppliers due
to statutory provisions that give IRS a finite period under which it can seek
to collect on unpaid taxes. Generally, there is a 10-year statutory collection
period beyond which IRS is prohibited from attempting to collect tax
debt.® Consequently, if these physicians, health professionals, and
suppliers owe federal taxes beyond the 10-year statutory collection period,
the older tax debt may have been removed from IRS’s records.® We were
unable to determine the amount of tax debt that had been removed.

Unpaid Federal Taxes of
Medicare Part B
Physicians, Health
Professionals, and
Suppliers Is Understated

Although over $1 billion in unpaid federal taxes owed by Medicare Part B
physicians, health professionals, and suppliers as of September 30, 2005, is
a significant amount, it understates the full extent of unpaid taxes owed by
these or other businesses and individuals. The IRS tax database reflects
only the ambunt of unpaid federal taxes either reported by the individual
or business on a tax return or assessed by IRS through its various
enforcement programs, The IRS database does not reflect amounts owed
by businesses and individuals that have not filed tax returns and for which
IRS has not assessed tax amounts due. For example, during our audit, we
identified instances from our case studies in which Medicare Part B
physicians, health professionals, and suppliers failed to file tax returns for
a particular tax period and IRS had not assessed taxes for these tax
periods. Consequently, while these physicians, health professionals, and
suppliers had unpaid federal taxes, they were listed in IRS records as
having no unpaid taxes for that period. Further, our analysis did not
atterpt to account for businesses or individuals that purposely
underreported income and were not specifically identified by IRS as owing

HGAOQ, Internal R Service: R desti to Fmprove Fi ial and
Op tonal M GAO-01-42 (Washi D.C.: Nov. 17, 2000).

“The 10-year time may be suspended for a variety of reasons, including for periods during
which the taxp: is involved ir a collection due process appeal, litigation, or a pending
offer in compromise or installment agreement. As a result, fig. 2 includes taxes that are for
tax periods from more than 10 years ago.

“For example, IRS wrote off over $350,000 for one of our cases because those unpaid taxes
could no longer be coll d by IRSb it reached its statutory extension period.
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the additional federal taxes. According to IRS, underreporting of income
accounted for more than 80 percent of the estimated $345 billion annual
gross tax gap.™ Consequently, the full extent of unpaid federal taxes for
Medicare Part B physicians, health professionals, and suppliers is not
known.

In addition to the IRS tax database not reflecting all assessed tax amounts
due, our past audits have also indicated that the IRS tax database contains
coding errors that adversely affect IRS's collection activities. IRS's
collection process is heavily dependent upon its automated computer
system and the information that resides within this system. In particular,
the codes in each taxpayer’s account in IRS’s tax database are critical to
IRS in tracking the collection actions it has taken against a tax debtor and
in determining what, if any, additional collection actions should be
pursued. For example, IRS uses these codes to identify cases it should
exclude from the continuous levy program,” which is an automated
method of collecting tax debt by offsetting certain federal payments made
to individuals and businesses, as well as from other collection actions.

While we did not evaluate the appropriateness of IRS's exclusions for this
testimony, the exclusions are only as good as the codes IRS has entered
into its systems. In our previous work, we found that inaccurate coding at
times prevented IRS collection action, including referral to the continuous
levy program.” Specifically, in November 2006, we estimated that about
$2.4 billion in tax debt was erroneously excluded from the continuous levy
program as of September 30, 2005, IRS did not identify and correct the
coding errors we found because it did not sufficiently monitor the timely
updating of the status and transaction codes or the effect of computer

“Acccrdjng to IRS, nonfilers and underpayment of taxes comprised the rest of the gross
tax gap.

*Fach week IRS sends FMS an extract of its tax debt files containing updated account
balances of tax debts that are already in TOP, the new tax debts that need 1o be added to
‘TOP, and all taxes in TOP that need to be removed. FMS sends payment data to TOP to be
matched against these unpaid federal taxes. If there is a match and IRS has updated TOP to
reflect that it has cc d all legal noti i the federal is reduced (levied)
to help satisfy the unpaid federal taxes. In addition to federal tax debts, the TOP database
also includes federal nontax debts, state tax debts, and child support debts.

®GAO, Financial Management: Some DOD Controciors Abuse the Federal Tax System
with Little Consequence, GAO-04-95 (Washington, D.C.: Feb. 12, 2004); and GAO, Internal
Revenue Service: Procedural Changes Could Enhance Tax Collection, GAO-07-26
(Washington, D.C.: Nov. 15, 2006).
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programming changes. In addition, we found that the design of IRS’s
policies for monitoring the status of financial hardship cases was not
sufficient to ensure the ongoing accuracy of such designations.”
Therefore, effective management of these codes is critical because if these
codes are not accurately or appropriately updated to reflect changing
circumstances, cases may be needlessly excluded from collection action,
including the continuous levy program.

Examples of Medicare
Part B Physicians,
Health Professionals,
and Suppliers
Involved in Abusive
and Potentially
Criminal Activity
Related to the Federal
Tax System

For all 40 cases involving Medicare Part B physicians, health professionals,
and suppliers with outstanding tax debt that we audited and investigated,
we found abusive and/or potentially criminal activity related to the federal
tax system.” Of these cases, 25 involved physicians, health professionals,
and suppliers that had unpaid payroll taxes dating as far back as the early
1990s. Rather than fulfill their role as “trustees” of this money and forward
it to IRS as required by law, these physicians, health professionals, and
suppliers diverted the money for other purposes. IRS had trust fund
recovery penalties in effect for 16 of the 25 business cases at the time of
our review. In addition, as discussed previously, willful failure to remit
payroll taxes can be a criminal felony offense punishable by imprisonment
up to 5 years,” while the failure to properly segregate payroll taxes can be
a criminal misdemeanor offense punishable by imprisonment of up to a
year.” The other 15 cases involved individuals who had unpaid individual
income taxes dating as far back as the 1970s.

PIRS grants tax debtors experiencing fi fal di a hardship desi, jon that
excludes them from the continnous levy program and other tax collection activities until
their income increases. To measure this, IRS solely uses the income reported on the tax
debtor's annual tax returns. However, IRS does not monitor those tax debtors to ensure
they are filing and paying current taxes. As we reported last year, for 31 financia} hardship
cases we examined, 24 had ceased to file tax returns.

*For all cases, we performed searches of criminal, financial, tax, and public records to
determine whether the physicians and liers are involved in other related entities. For
each related entity, we determined whether that entity had Medicare payments for the first
9 months of calendar year 2005 and had unpaid federal taxes as of September 30, 2005, In
instances where we identified related parties with both Medicare Part B payments and tax
debts, we defined a case study to include those related entities, and reported on the
combined unpaid taxes and bired Medi Part B for the original
individual/business and all the related entities.

26 US.C. § 7202

®26 US.C. § 7215 and 26 U.S.C. § 7512 (b).
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Our review of selected Medicare Part B physicians, health professionals,
and suppliers revealed significant challenges that IRS faces in its
enforcement of tax laws, a continuing high-risk area for IRS.”* Although the
nation’s tax system is built upon voluntary corapliance, when businesses
and individuals fail to pay voluntarily, IRS has a number of enforcement
tools, including the use of levies, to compel compliance or elicit payment.
Our review of the 40 physicians, health professionals, and suppliers found
that IRS attempts to work with the businesses and individuals to achieve
voluntary compliance, pursuing enforcement actions later rather than
earlier in the collection process. Our review of IRS records with respect to
our 40 cases showed that IRS did not issue paper levies to the Medicare
contractors to levy the payments of physicians, health professionals, and
suppliers for 28 of our 40 cases. As a result, most of the physicians, health
professionals, and suppliers in our case studies continued to receive
Medicare Part B payments while owing their federal taxes.

Our investigations revealed that, despite owing substantial amounts of
federal taxes to the IRS, some physicians, health professionals, and
suppliers had substantial personal assets—including multimillion dollar
homes and luxury cars. For example, one physician purchased a house for
over $1 raillion while his business owed over $1 million in federal taxes.
Another physician purchased a huxury vehicle, paid for partly with cash,
and gambled millions of dollars while owing over $400,000 in taxes.

In addition to failure to pay taxes, our investigations also revealed that
several physicians associated with our case studies received Medicare Part
B payments even though they had significant problems related to the
practice of medicine. Six physicians had been previously excluded from
the Medicare program for such things as professional incompetence,
financial misconduct involving a government-operated program, and
failure to pay health education loans. Further, 13 physicians in our cases
had also been sanctioned by their state medical boards for such things as
substandard care of their patients, drug abuse, abusive prescription
writing, unprofessional conduct, lack of moral character, income tax
evasion, embezziement, aiding and abetting unlicensed practice, and
illegible patient records.

Table 1 highlights 15 of the 40 cases of Medicare physicians, health
professionals, and suppliers with unpaid taxes. Appendix II provides

“GAO, High Risk Series: An Update, GAC-07-310 (Washington, D.C.: Jan. 2007).
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details on the other 25 cases we examined. We are referring all 40 cases
we examined to IRS for further collection activity and criminal
investigation, if warranted.

Tabl 1: Summary Information on Unpald Federal Taxes and Abusive and Criminal Activity Related to 15 Medicare Part B
F Health F fonais, and Supp

Medicare Part B

Nature of paid clatms for
work /type  first 8 months of Unpaid
Case fentity calendar 2005' federal tax®  Description of activity
Case 1 Physician/ Over $100,000 Nearly $1  « Physician has not made any federal tax payments since the early
individual million 2000s.
» Hospital denied physician’s hospital privileges dus to substandard
e.
« State medical board | physi for disciplinary action.
« HHS IG had previously excluded physician from Medicare program.
+ Physician delinguent an child support.
« In 2 recent years, physician reported to IRS over $300,000 and
$100,000 in net profit for the business.
+ Physician did not submit claims to Medicare contractor, sometimes for
months at a time, 1o avoid IRS levies.
+ IRS reported tax debts to TOP for collection action.
Case2 Physician/ Up to $100,000 Over -+ IRS generated tax returns for the physician for the late 1980s and

individual $600,000 early 2000s because the physician did not file them. Physician did not
make any tax payments for those tax years,

Physician convicted of money laundering through offshore accounts.
Physician owns a related business that owes over $300,000 in taxes.

Physician recently submitted compromise offer to IRS for less than
one haif of individual income taxes owed.

Physician detinquent on child support for tens of thousands of doliars.
HHS 1G had previously excluded physician from Medicare program.

Case3 Ambulance Over $1 million  Neardy $11 RS assessed trust fund recovery penatty against an officer of the
/ Business million husiness.

» Businass officer owns several luxury vehicles.
» State Medicaid Fraud Unit investigating business,
« Law enforcement seized cash from business.

+ Business received thousands of dollars from another federal agency
over a 2-year period.

« IRS reported tax debts to TOP for collection action.

.

.

-

.
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Nature of
work / type
Case of entity

Maedicare Part B
pald clalms for
first 8 months of
calendar 2005"

Unpaid
federai tax”

Description of activity

Case 4 Ambulance
/ Business

QOver $100,000

Over $56

milfion

Qwner convicted of defrauding the U.S. govemnment.

Qwner paid employess in cash and did not report their incoms to IRS.
Business partially paid payroll taxes while owner was In prison,
Business owner stated that the business officer used company funds,
in part, for a parly. IRS assessed trust fund recovery panalty on
business officer.

» RS lished in 2004 with business for over
$3,000 per month wnh passmmw of increasing payment in the future.
Owner owes nearly $600,000 in individual incoma taxes.

.

Case5 imaging/
Business

Over $1 million

Nearly $38

miltion

.

Tax debt is primarily unpaid payroll taxes.

. i entered into install 1t of about $6,000 a month
but subsequently defaulted for tallure to pay federal tax deposits.

Government agency fined business over $1 million for substandard
work,

Business lost over $200,000 in adjudicated medical malpractice
claim.

IRS recently issued a tax refund for tens of thousands of doliars to the
owner. IRS subsequently filed a trust fund recovery penaity against
the owner, thus missing an opportunity to offset the refund payment.

Case6 Physician/
individuat

Over $100,000

Over $1

miffion

Physician generally has history of not paying all taxes owed since the
early 1990s. .

in the early 2000s, physician made compromise offer of over
$200,000 but the offer was lost by IRS in the review process.
Physician submitted revised offer. No decision was made on the
compromise offers by IRS.

Physician has not filed an individual income tax retum or paid any
taxes since early 2000s.

Over $100,000 of the tax debt owed by the physician reached its
staiutory collection expiration period and can no longer be collected
by IRS,

State medical board reprimanded physician.

.

Case7 Physician/
Individual

Over $100,000

Over $2

milfion

.

Physician’s tax debts are comprised of individual income tax debt and
trust fund recovery penalty from another business.

Physician has extensive history of not filing individual income tax
returns or payrolt tax retums from another business on time.

+ Physician offered of over $10,000 per month
but was rejected by IRS for his ailure to disclose accounts
receivables,

Owner owns two other businesses that owe over $1 million in unpald
federal taxes.

State medicai board sanctioned physician.

.
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Case

Naturo of
work / type
{ entity

Medicare Part B
paid claims for
first 8 months of
calendar 2005

Unpaid
tederal tax”

Description of activity

Case 8

Physician /
Individual

Up to $100,000

Qver
$400,000

» Physician entered into install agl t of about $10,000 a
month but subsequently defaulted.

HHS IG had previously excluded physician from Medi program.
State medical board placed physician’s license on probation.
Physician made multiple large cash deposits totaling tens of
thousands of dollars. Many of these transactions ware structured to
avold mandatory IRS reporting.

Qwner racently purchased a luxury vehicle paid, in pat, by a large
cash ransaction.

Al the same time the physician was not paying taxes, the physician
made milfions of dollars in gambling transactions.

Physician reported about $500,000 and over $100,000 in net profit for
his physician business in 2 recent years.

Physician delinquent on child support for tens of thousands of dollars.
RS reported tax debts to TOP for collection action.

.

.

.

B

.

.

Case ¢

Physician /
individuat

Up to $100,000

QOver
$400,000

IRS suspended collection action on physician for )
Hospital revoked physician's clinical privileges for substandard care.
HHS 1G had praviously excluded physician from M

Business owes over $150,000 to another federal agency.

.

Case 10

Physician /
Business

Qver $100,000

Nearly
$400,000

B

Qwner convicted for filing fraudulent tax returns. Owner used
business accounts to pay for parsonal expenses.

+ Owner attemnpted to transfer farge amounts of money 1o a country
known for state-sponsored terrorism at same time the business owed
taxes.

+ Owner owns muitiple real properties, including a multimillion doflar
home,

« Owner's recent reported income was about $500,000.

« Owner closed business and paid IRS the asset value of business,
which was hundreds of thousands of doliars less than taxes owed.
IRS listed business as defunct. Owner started virtually identical
business to get a new star.

+ IRS reported tax debts to TOP for collection action.
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Nature of
work / type
Case 1 entity

Medicare Part B
paid claims for
first 9 months of
calendar 2005"

Unpald
tfederal tax”

Description of activity

Case 11 Ambulance/
Business

Over $1 million

Nearly $2

miltion

= Business owns several ambulance companies owing tax debts,
mostly payroll taxes.

Business officer dacided to “grow the businass” instead of paying
federal taxes.

Business received over $100,000 from another federal agency over a
2-year period.
Business obtained contract for disaster relief efforts.

Business officer possesses muttiple real properties, including house
on a golf course and luxury vehicles, while owing taxes.

Company fited for bankruptey in the 2000s.

RS assessed trust fund recovery penalty against an officer of the
business.

RS roported tax debts to TOP for colection action.

.

.

Case 12 Physician/
Business

Up to $100,000

Nearly

$400,000

Owner owes over $400,000 in individual income taxes.

Owner owns an expensive house, liquor establishment, and a plane
while owing taxes.

IRS has not assessed trust fund recovery penalty for the payroli tax
debts because owner owss large individual income taxes liabilities
that would make the collection of trust fund recovery penaity uniikely.
IRS reported tax debts to TOP for collection action.

.

Case 13 Physician/
Business

Over $100,000

Nearly $2

miflion

.

Tax debt is primarily unpaid payroll taxes.

Business entered into installment agresment of about $20,000 a

month but subsequently defaulted.

+ RS assessed trust fund recovery penally against owner. IRS
erroneously placed the account in taxpayer claim status for about 9
months suspending certain collecti ivities, During this time, the
owner was able o purchase a house for over $1 million and receive a
tax refund on his personal taxes for thousands of dollars.

« Qwner receives income from a tobacco farm.

« Physician lost over $1 million in adjudi d medical mal

claims.

.

D

Case 14 Physician/
Business

Up to $100,000

Nearly $1

million

+ Tax debt is primarily unpaid payroli taxes.
« Business has history of entering into instaliment agresments with IRS
and defaulting on those

» Owner transferred properties worth over $2 miflion to his spouse while
RS was pursuing collection efforts.

» Qwner leases luxury car while owing taxes.

+ IRS has not assessed trust fund recovery penalty for the payrofl tax
debts because business is a sole proprietor and, thus, owner is
personally liable for the payroll taxes.

+ RS reported tax debts to TOP for collection action.
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Unpaid
federat tax®  Description of activity

Medicare Part B

Nature of paid claims for

work/type  first 9 months of

Case of entity calendar 2005°

Case 15 Physician/ Over §1 million
Business

Over $1  « Tax debtis primarily unpaid payroli taxes.
million . Owner recently submitted compromise offer to IRS for about one

fourth of taxes owed to be paid over 2 years. The amount to be paid
would cover the trust fund recovery penalty assessed on the business
owner,

+ Owner's recent roported income was about $500,000.

« OQwner owns million dollar house, a pleasure boat, and several night
clubs while owing taxes.

Sourcs: GAQ's analysis of IS, FMS, Medicare clams, pubic, and other records.

Notes: Dollar amounts are rounded, A i physician, health pi i or supplier can submit
claims using either an Employer identification Number (EIN) or Social Security Number (SSN). In owr
testimony, any entity submitting a claim with an EIN is referred to as a business, and any entity
submitting a claim with an SSN is referred to as an individual.

Pant B are ician, heaith p i and supplier claims approved by HHS
for payment for the first 8 months of calendar year 2005,

*Unpaid tax amount as of September 30, 2006,

The following provides detailed information on three of the cases we
examined.

Case 1: Although in 2 recent years, the physician’s business reported a net
income of over $300,000 and $100,000, respectively, the physician has not
made any federal tax payments to IRS. In addition, the physician has been
delinquent in child support during this time. As a result, the physician’s
spouse had to sell the residence because the spouse could not afford the
house. A hospital revoked the physician’s hospital privileges for
substandard care and the state medical board also investigated the
physician. The physician received over $100,000 in Medicare Part B
payments for the first 9 months of calendar year 2005.

Case 2: A physician was convicted of money laundering through offshore
accounts. In addition to owing over $600,000 in federal individual income
taxes, the physician owes tens of thousands of dollars in delinquent child
support and also owns a related business that owes over $300,000 in
federal taxes. Even though owing significant debts, the physician owns
several residential properties, including an overseas house. HHS paid the
physician nearly $100,000 in Medicare Part B payments during the first 9
months of calendar year 2005.

Case 4: An ambulance business owner paid employees in cash and did not
report this income to IRS. The ambulance business owner was convicted
and incarcerated for defrauding the U.S. government. While the owner was
in prison, a business officer used company funds to purchase property for
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the business officer instead of paying the federal payroll taxes to IRS. In
2004, the business negotiated and is paying on a repayment agreement of
about $3,000 per month. These monthly payments are substantially less
than the interest that would accrue on the debt. HHS paid the ambulance
corpany over $100,000 in Medicare Part B payments during the first 9
meonths of calendar year 2005.

Physicians, Health
Professionals, and
Suppliers with Unpaid
Taxes Are Not
Prohibited from
Enrolling or Receiving
Payrments from
Medicare

HHS does not prevent physicians, health professionals, and suppliers with
tax debts from enrolling in or receiving payments from the Medicare
program. HHS has not developed Medicare regulations or HHS
imaplementing policy to require HHS or their contractors to (1) screen
physicians, health professionals, and suppliers for unpaid taxes and (2)
require contractors to obtain consent for IRS disclosure of federal tax
debts. However, because HHS has not participated in the continuous levy
program, no tax debts owed by these physicians, health professionals and
suppliers are being collected through the program. As a result, the federal
government lost opportunities to collect between $50 million and $140
million in unpaid taxes in the first 9 months of calendar year 2005.%

HHS Medicare contractors are responsible for screening physicians, health
professionals, and suppliers prior to enroliment into the Medicare
program. However, as part of the screening process, neither HHS policies
nor HHS regulations require Medicare contractors to consider tax debts or
tax-related abuses of prospective physicians, health professionals, and
suppliers. Medicare contractors are also not required to conduct any
criminal background checks on these individuals. Medicare contractors
are required to review the HHS Office of Inspector General (OIG)
exclusion list and the General Services Administration (GSA) debarment
lists; however, these lists do not include all individuals or businesses who
have abused the federal tax system.” The basis of exclusion of certain
individuals and entities from participation in Medicare programs is made

*The $50 million estimate is based on 16 percent rate that FMS uses to levy civilian
contractors. The $140 million estimate is based on the 100 percent rate authorized by law.

*The OIG exclusion list provides information on health care providers that are excluded
from participation in Medicare, Medicaid, and other federal health care programs because
of criminal convictions related to Medicare or state health programs or other major
probleras related to health care {e.g., patient abuse or neglect). The GSA debarment list
provides information on individuals or entities that are debarred, suspended, or otherwise
excluded from participating in any other federal p OF NonprC activity.
Federal agencies can place individuals or entmes on the GSA debarmem. list for a variety of
reasons including fraud, theft, bribery, and tax evasion.
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by statute.* The statute provides for both mandatory and permissive
exclusions. Mandatory exclusions are confined to health-related criminal
offenses while permissive exclusions concern primarily non-health-related
offenses. The Federal Acquisition Regulation cites conviction of tax
evasion as one of the causes for debarment; indictment on tax evasion
charges is cited as a cause for suspension. Consequently, the deliberate
failure to rernit taxes, in particular payroll taxes, while a felony offense,
will likely not result in an individual or business being debarred or
suspended unless there is an indictment or conviction of the crime.
Moreover, while a felony offense, the deliberate failure to remit taxes, in
particular payroll taxes, will likely not result in an individual or entity
being placed on the Medicare exclusion or GSA debarment lists unless the
taxpayer is convicted.

Even if an individual or entity is convicted of tax evasion or other tax-
related crime, the individual or business still may not be placed on the
Medicare exclusion or GSA debarment lists. To be placed on these lists,
federal agencies must identify those individuals and businesses and
provide ther with due process. As part of the due process, the agency
must make a determination as to whether the exclusion or debarment is in
the government’s interest. None of the 40 cases that we investigated,
including those involving a conviction for tax-related crimes, are currently
on the Medicare exclusion or GSA debarment lists.

Further complicating HHS decision making on the consideration of tax
debts for Medicare, federal law does not permit IRS to disclose taxpayer
information, including tax debts, to HHS or Medicare contractor officials
unless the taxpayer consents.” HHS has not established a policy to obtain
Medicare applicants’ consent to obtain tax information from IRS to
consider in its Medicare eligibility decision making process. Thus, certain
tax debt information can only be discovered from public records if IRS
files a federal tax lien against the property of a tax debtor® or a record of
conviction for tax offense is publicly available.¥ Consequently, HHS

%42 US.C. § 1320a-7.

*26 U.S.C. § 6103.

*For exaraple, 8 of the 40 cases for which we performed detailed audit and investigation
did not have federal tax liens filed against them. See app. HI for federal and state tax liens
by each case.

nder section 6321 of the Internal Revenue Code, IRS has the authority to file a lien upon
all property and rights to property, whether real or personal, of a delinquent taxpayer.
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officials and their contractors do not have ready access to information on
unpaid tax debts to consider in making decisions on physicians, health
professionals and suppliers.

Further, HHS has not established policy to participate in the IRS
continuous levy program, thus preventing IRS from capturing at least a
portion of the Medicare payments made to physicians, health
professionals, and suppliers that owe tax debts. As stated earlier, federal
law allows IRS to continuously levy federal vendor payments up to 100
percent until the tax debt is paid.® IRS has implemented this authority by
creating a continuous levy program that utilizes FMS’s Treasury Offset
Program system. In July 2001, we reported that HHS did not have plans to
participate in the continuous levy program and we recomumended that the
Commissioners of IRS and FMS work with HHS to develop plans to
include Medicare payments in the continuous levy program.® In July 2006,
IRS began to pursue HHS participation in the continuous levy program
through the Federal Contractor Tax Compliance (FCTC) Task Force, a
multiagency group dedicated to improving the continuous levy process.”
In response to IRS’s request, HHS began to participate in the FCTC Task
Force meetings in February 2007,

If HHS had previously worked with IRS to levy Medicare Part B payments,
we estimate, using the conservative 15 percent rate that FMS uses to levy

®0f the 40 cases that we performed detailed review, IRS reported 16 of them for
continuous levy.

’QGAO Tax Administration: M?llums of Dollars Could Be Collecied If IRS Levied More
Federal Pe GAQ-01-711 (W D.C.: July 20, 2001).

*To address issues raised by our February 12, 2004, , report and testimony, this multiagency
task force was i 0 help irap the levy ‘The task force
Tud ives from the Ds of Defense (‘DOD), Defense Finance and
Accounting Service, IRS, FMS, General Services A Office of M: and
Budget, and Department of Justice. As a result of the actions undertaken by t.he task force,
IRS reported collecting millions in taxes through the imp in the levy
program.
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civilian contractors,” the federal government could have collected about
$50 million in unpaid federal taxes for the first 9 months of calendar year
2005. Using the 100 percent rate authorized by law, the federal government
could have collected approximately $140 million. These estimates were
based on debt information IRS has reported to TOP as of Septernber 30,
2005.

Concluding
Comments

Thousands of Medicare Part B physicians, health professionals, and
suppliers have failed in their responsibility to pay federal taxes they owe
as individuals and businesses residing and conducting business in this
nation. Further our case studies demonstrate that physicians and other
medical service providers with federal tax debts can receive Medicare Part
B payments while engaging in abusive and potentially criminal activity. In
addition, our case studies determined that some physicians who abused
the federal tax system are also not providing quality care to all of their
patients. Additionally, because HHS has failed to participate in the
continuous levy process since its authorization in 1997, the federal
government has missed the opportunity to collect hundreds of millions of
dollars in unpaid taxes from Medicare Part B physicians, health
professionals, and suppliers. The federal government cannot afford to
leave millions of dollars in taxes uncollected each year in the current
environment of federal deficits, nor can it continue to permit physicians,
health professionals, and suppliers that have abused the federal tax systern
from participating in the Medicare program.

“In October 2004, Congress passed the American Jobs Creation Act 2004, Pub. L.108-357,
118 Stat 1418 codified as amended in scattered sections of 26 1.8.C,, to increase the
maxirum continuous levy from 15 percent to up to 100 percent of payments to contractors
with unpaid taxes. The act speci Iy i d the i levy on to
vendors for “goods and services” sold or leased to the government. According to IRS, the
legal language, which specified that goods and services be subject to the 100 percent levy
provision, excludes real estate, such as rent payments, from the new levy requirement.

B civilian i cannot ly identify real estate
1 ions from other p , FMS could not implement the new law for
civilian and i tolevy at 15 percent.
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Mr. Chairman and Members of the Subcommittee, this concludes our
statement. We would be pleased to answer any questions that you or other
members of the committee may have at this time.

GAO Contacts

For further information about this testimony, please contact Gregory Kutz
at (202) 512-7455 or kutzg@gao.gov or Steve Sebastian at (202) 512-3406 or
sebastians@gao.gov. Contacts points for our Offices of Congressional
Relations and Public Affairs may be found on the last page of this
testimony.
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Appendix I: Scope and Methodology

To identify the magnitude of unpaid taxes owed by Medicare Part B
physicians, health professionals and suppliers, we requested from
Departrent of Health and Huran Services (HHS) the related Medicare
Part B claims data for calendar year 2005." HHS was only able to provide
us these data for the first 9 months of calendar year 2005 by the end of our
review. We also obtained and analyzed the Internal Revenue Service (IRS)
unpaid assessment data as of September 30, 2005. We matched the
Medicare claim data to the IRS unpaid assessment data using the taxpayer
identification number (TIN) field. To avoid overestimating the amount
owed by Medicare Part B physicians, health professionals, and suppliers
with unpaid tax debts and to capture only significant tax debts, we
excluded from our analysis tax debts and paid claims meeting specific
criteria to establish a minimum threshold in the amount of tax debt and in
the amount of paid claims to be considered when determining whether a
tax debt is significant. The criteria we used to exclude tax debts are as
follows:

+ tax debts that IRS classified as compliance assessments or memo accounts
for financial reporting,’

« tax debts from calendar year 2005 tax periods, and

« Medicare Part B physicians, health professionals, and suppliers with total
unpaid taxes and Medicare Part B paid claims of less than $100.

The criteria above were used to exclude tax debts that might be under
dispute or generally duplicative or invalid, and tax debts that are recently
incurred. Specifically, compliance assessments or memo accounts were
excluded because these taxes have neither been agreed to by the
taxpayers nor affirmed by the court, or these taxes could be invalid or
duplicative of other taxes already reported. We excluded tax debts from
calendar year 2005 tax periods to eliminate tax debt that may involve
matters that are routinely resolved between the taxpayer and IRS, with the
taxes paid or abated within the current year. We further excluded tax
debts and Medicare Part B paid claims of less than $100 because they are
insignificant for the purpose of determining the extent of taxes owed.

‘Physician claim data consists of all Part B claims processed for physicians, health

pre and durable medical
equipment. As such, durable medical equi ‘will be revi d in the sub audit.
*Under federal accounting dards, unpaid require taxp: or court
agreement to be considered federal taxes ivables. C 1 and memo
accounts are not considered federal taxes receivable because they are not agreed to by
taxpayers or the courts.
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To identify examples of abuse or potentially criminal activity, we selected
40 Medicare Part B physicians, health professionals, and suppliers with
federal tax debts for detailed audit and investigation. The 40 cases were
chosen using a nonrepresentative selection approach based on our
judgment, data mining, and a number of other criteria. Specifically, we
narrowed the 40 cases with unpaid taxes based on the amount of unpaid
taxes, number of unpaid tax periods, amount of payments reported by
Medicare Part B, and indications that owner(s) might be involved in
raultiple companies with tax debts.

We obtained copies of automated tax transcripts and other tax records
(for example, revenue officer’s notes and certain individual tax retums)
from IRS, and reviewed these records to exclude physicians and suppliers
that had recently paid off their unpaid tax balances and considered other
factors before reducing our number of case studies to 40. We performed
additional searches of criminal, financial, and public records. In cases
where record searches and IRS tax transcripts indicate that the owners or
officers of a business are involved in other related entities® that have
unpaid federal taxes, we also reviewed records of the related entities and
the owner(s) or officer(s), in addition to the original business we
identified. For each related entity, we determined whether that entity had
Medicare Part B payments for the first 9 months of calendar year 2005 and
had unpaid federal taxes as of September 30, 2005. We updated the tax
debt amount as of September 30, 2006, to reflect any additional tax
assessments or collections that have occurred. In instances where we
identified related parties that had both Medicare Part B payments and tax
debts, our case studies included those related entities, combining unpaid
taxes and corabined Medicare Part B payments for the original
individual/business as well as all related entities.

To determine the extent to which HHS officials and their contractors are
required to consider tax debts or other criminal activities in the enrollment
of physicians, health professionals, and suppliers into Medicare, we
examined Medicare regulations and HHS policies and procedures for
enrollment. We also discussed policies and procedures used to enroll
physicians, health professionals, and suppliers into Medicare with officials
from two Medicare contractors. As part of these discussions, we inquired
whether HHS and their contractors specifically consider tax debts or

*We define related entities as entities that share common owner(s) or officer(s), a common
TIN, or a common address,
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perform background investigations to determnine whether prospective
physicians, health professionals, and suppliers are qualified before their
enrollment to Medicare is granted.

To determine the extent to which HHS levies Medicare Part B payments to
physicians, health professionals, and suppliers owing tax debts, we
examined the statutory and regulatory authorities that govern the
continuous levy program to determine whether any legal barriers exist. We
also interviewed officials from HHS, two Medicare contractors, IRS, and
Department of Treasury’s Financial Management Service (FMS) officials
as to any operational impediments for the continuous levy of provider
payments to pay federal tax debts.

To determine the potential levy collections on the first 9 months of
calendar year 2005, we used 15 percent and 100 percent of the total paid
claim or total tax debt amount reported to TOP per IRS records,
whichever is less. To be conservative, we used the 15 percent rate that
FMS uses to levy civilian contractors. A gap will exist between what could
be collected and the maximum levy amount calculated because (1) tax
debts in TOP may not be eligible for immediate levy because IRS has not
completed due process notifications, and (2) IRS may remove tax debts
from the levy program because the taxpayer filed for bankruptcy,
negotiated an installment agreement, or some other action which made the
taxpayer ineligible for the levy program.

Data Reliability
Assessment

To determine the reliability of the IRS unpaid assessments data, we relied
on the work we performed during our annual audits of IRS's financial
statements. While our financial statement audits have identified some data
reliability problems associated with the coding of some of the fields in
IRS’s tax records, including errors and delays in recording taxpayer
information and payments, we determined that the data were sufficiently
reliable to address this report’s objectives. Our financial audit procedures,
including the reconciliation of the value of unpaid taxes recorded in IRS's
masterfile to IRS's general ledger, identified no material differences.

For HHS’s Medicare claims history and FMS's TOP databases, we
interviewed HHS and FMS officials responsible for their respective
databases. In addition, we performed electronic testing of specific data
elements in the databases that we used to perform our work.
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Based on our discussions with agency officials, review of agency
documents, and our own testing, we concluded that the data elements
used for this testimony were sufficiently reliable for our purposes.

We conducted our audit work from June 2006 through February 2007 in
accordance with U.S. generally accepted government auditing standards,
and we performed our investigative work in accordance with standards
prescribed by the President’s Council on Integrity and Efficiency.
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Appendix II: Medicare Physicians, Health
Professionals, and Suppliers with Unpaid
Taxes

This appendix presents summary information on the abusive or potentially
criminal activity associated with 25 of our 40 case studies.’ Table 2
suramarizes the abuse or potentially criminal activity related to the federal
tax system for these 25 physicians, health professionals, and suppliers that
also received Medicare Part B payments in 2005. The cases involving
businesses primarily involved unpaid payroll taxes.

T T ———— L i I T ——
Yabl 2: Summary on Other Medl PartB ¥ Health Prof; and Suppllers with Unpald Fed ral
Taxes

Medicare Part B

Nature of paid claims for Unpaid
work/type first 9 months of federa!
tax

Case of entity calendar 2005° Description of activity
Case 16 Medical Up to $100,000 Nearly + Taxdebtis primarily unpaid payroll taxes covering over 15 tax
Imaging / $900,000 periods. For most of these tax periods, business made no tax
Business payments.
« IRS assessed trust fund recovery penally against the owner of the
business.

.

Business filad for bankruptcy in 2000s.
State agency investigated and closed business for niegligent services.
RS reported tax debts to TOP for collection action.

.

Case 17  Physician/ Up to $100,000 Over + Tax debt is individual income tax debt owed from the mid 2000s.
Individual $100,000 . IRS recently levied over $200,000 in investments that paid off
individual income taxes owed from the late 1990s 1o the early 2000s.
+ State medical board suspended physician’s license.
« Physician filed for bankruptoy in 2000s.
Case 18 Physician/ Up to $100,000 Over + Physician has not filed tax returns to the IRS since late 1990s,
individual $400,000 . State medical board reprimanded physician.
« HHS iG had previously excluded physician from § program,
Case 19 Physician/ Over $100,000 Over » Physician's tax debt is largely comprised of individual income taxes
Individual $400,000 owed for tax years in the 1990s,

+ HHS iG had previously excluded physician from Medicare program.
» State medical board suspended physician's license.
« Physician owes over $100,000 to another federal agency.

'Table 1 in the main portion of this testimony provides data on 15 detailed cases.
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Case

Nature of
work / type
of entity

Medicare Part B
paid clalins for
first 8 months of
calendar 2005"

Unpald
federal
tax”

Description of activity

Case 20

Physician /
individual

Up to $100,000

Over $3
million

« Physician has generally refused o pay federal income taxes since
1970s.

Physician is a tax protester,

Physician attempted to convey residential property fo children to
prevent foreclosure by IRS.

Over $350,000 of tax debt owed by the physician reached its statutory
collection expiration period and can no longer be collected by {RS.

Physician owes over §1 million to another federal agency.

.

.

.

Case 21

Physician /
individual

Up to $100,000

Nearly
$900,000

« Physician offered i agl t of about $1,000 a month.

Physician did not make federal income tax payments for several
years in 2000s.

State medical board suspended physician’s license.
Physician was convicted of income tax evasion.

.

.

.

Case 22

Ambulance
/ Business

Over $100,000

Nearly
$700,000

.

Business offered instaliment agreement of about $20,000 a month but
was rejected by IRS because taxpayer did not stay current with either
making required payroll tax deposits or filing required payroll tax
raturns.

Business officer admitted 1o using tax money for another business.
{RS is investigating business for abusing filing requirements.

RS is in the process of assessing trust fund recovery penaity for the
payroll tax debts.

.

.

.

Case 23

Physician /
individual

Over $100,000

Nearly $3
miltion

.

RS revenus officer noted that taxpayer used compromise offers to
delay coliection efforts.

State medical board suspended physician's license.

Physician is under ir igation for illegally fi
IRS cannot seize them.

IRS reported tax debts to TOP for collection action.

.

.

ing assets so that

Caso 24

Physician /
individual

Over $100,000

Over $1
silfion

Physiclan’s tax debt is largely comprised of individual income taxes
owed for tax years in the 1990s. Physician also owas a trust fund
recovery penalty for over $100,000,

Physician stated that he did not pay taxes bscause of purchase of
businesses and payment ot children’s college education.

Physician owns house near a country club worth over $500,000 while
owing taxes.

Physician’s racent reported income was over $500,000.
IR8 reported tax debts to TOP for collection action,

.

.

»
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Medicare Part B

Nature of pald claims for Unpaid
federal

work /type  first 9 months of
Cage of entity calendar 2005°

tax*

Description of activity

Case 25  Physician/ Over $100,000 Over $2
Business roittion

.

Tax debt is primarily unpaid payroll taxes.

Owner claimed that taxes were not paid because Medicare and
Medicaid were slow in paying claims.

QOwner owns multimiliion dollar house, as wefl as paintings, antiques,
and other collectibles worth hundreds of thousands of dotlars while
business owed taxes.

Owner recently closed business and started a new company. At about
the same titme, the business owner paid over $1 million in trust fund
racovery penalty payments o pay off the personal assessment.
However, sven with these payments, business still owes over $2
million in unpaid taxes.

Case26  Ambulance/  Over $1 milion Nearly $2
Business million

Tax debt is primarily unpaid payrolf taxes.

Business has generally not made any federal tax deposits since mid-
2000s. Owner stated that tax retums were not filed because owner
did not have the money to pay payroff taxes,

Muitiple federal and state tax fiens totaling neardy $2 million filed
against the business.

Business recsived thousands of doliars from another federal agency
over a 2-year petiod.

RS is in the process of assessing trust fund recovery penalty for the
payroit tax debts.

RS reported tax debts to TOP for collection action,

Case 27  Physician/ Over $100,000 Over $1

Business

milfion

.

.

.

Tax debt is primarily unpaid payroll taxes.

Owner owes over $600,000 in individual income taxes.

IRS classified account as a financial hardship.

Owner owns $2 million doliar houss,

Owner made large cash withdrawals totaling hundreds of thousands
of doliars during the time littie or no payrolt taxes were paid to IRS.
State medical board sanctioned physician.

RS has not assessed trust fund recovery penatly for the payroli tax
debts because business is a sole propri andthusisp

fiable for the payroll taxes.

Case28  Ambulance Over $100,000 Over $1

/ Business

million

.

.

.

.

Tax debt is primarily unpaid payroll taxes.
Business under court order to pay IRS tens of thousands per month.

Owner owns another business that owes over $400,000 in payrolt
taxes.

IRS assessed trust fund recovery penalty against the owner of the
business.

Business obtained contract for disaster refief efforts,

Ownar stated that taxes were not paid because of higher gasoline
prices and Insurance.
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Medicare Part B
Nature of pald clalms for Unpaid
work /type  first 9 months of federai
Case of entity calendar 2005" tax”  Description of activity
Case29  Physician/ Over $100,000 Over$t  + Taxdebtis primarily unpaid payroll taxes.
Business milion . IRS assessed trust fund recovery penalty against the owner of the
business.
+ Hospital suspended physician’s clinical privileges for substandard
care.
» State medical board sanctioned owner.
Case 30  Physician/ Over $100,000 Over$1  + Tax debt is unpaid payroll taxes.
Business milion . Busi made no tax pay since early 2000s and has not filed a
tax return since mid-2000s.
» Owner owns about $300,000 in real property.
« IRS has not performed assessment for trust fund recovery penalty
related to payrolf tax debts.
+ RS reported tax dobts to TOP for collection action.
Case 31 Physiclan/ Over $100,000 Over_$1 « Tax debt is primarily unpaid payroll taxes.
Business milion . RS assessed trust fund recovery penalty against the owner of the
business,
+ RS filed federal tax liens totaling nearly $1 milion against the
business.
« Owner owns a million-dollar house and luxury car while owing taxes.
« Physician delinquent on student loans for tens of thousands of
dollars.
Case 32  Physician/ Over $100,000  Over$900 » Tax debtis primanly unpaid payroll taxes, with business only making
Business thousand one tax payment since the early 2000s.

+ |RS assessed trust fund recovery penalties against owner for this
business and several other businesses totaling over $1 million.

« QOwner received about $80,000 in interest payments in one year from
a company he owned that also owed tederal taxes.

« Owner owns several parinerships involved in medical services and
fand properties.

« Physician served on the Board of Diractors of a publicly held
company.

« RS went to court to enforce summons order against business owner.

+ Owner was investigated for check fraud.
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Case

Nature of
work / type
of entity

Medicare Part B
paid claims for Unpaid
first 9 months of tederal
calendar 2005° tax”

Description of activity

Case 33

Physician /
Business

Over $100,000 Over
$300,000

.

.

.

.

.

Tax debt is primarily unpaid payroll taxes.

Business sought to establish instaliment agreement with IRS for taxes
owed but was rejected because business was not current of tax
deposits,

Owner claims taxes were not paid when business fost health
contracts after hiring a noncertified doctor.

Ownar owns several real estate properties worth nearly $4 miflion
including residence worth over $1.5 million.

IRS assesssd trust fund recovery penalty against owner for the
payroll tax debts.

RS reported tax debts to TOP for collection action.

Case 34

Physician /
Business

Over $100,000 Nearly
$800,000

.

.

.

Business recently ished i g with IRS for
taxes owed and agreed to future increases.
Owner was icted of obtaining d sub
deception.

RS is in process of assessing trust fund recovery penalty for the
payroll tax debts.

0s by rmeans ot

Case 35

Physician /
individual

Over $100,000 Over $2
miflion

Physician was convicted of tax evasion after transferring funds
overseas.

Physician lost over $500,000 in adjudi i medical
claims.

Case 36

Physician /
Individual

Over $100,000 Over $1
miffion

.

.

Physician offerad to compromise the debt for over $200,000 in 2004
but was rejected by IRS.

Physician reported individual annual income to IRS for over $250,000
in mid-2000s.

Physician owns residence worth over $800,000 while owing taxes.
IRS reported tax debts to TOP for collection action,

Case 37

Physician /
Business

Over $100,000 Over
$600,000

.

B

.

Tax debt is primarily unpaid payroli taxes.

Owner owns other multiple business entitiss owing approximately
$500,000 in federal taxes. Owner also personally owes over $1
mitlion in individual income taxes.

RS went to court to enforce summons order against buginess owner,
State medical board sanctioned owner.

RS assessed trust fund recovery penalty against the owner of the
business.

IRS reported tax debts to TOP for coliection action.

Case 38

Physician /
Business

Up to $100,000 Over
$200,000

.

Tax debt is primarily unpaid payroll taxes.

1RS assessad trust fund recovery penalty against business owner.
State medicai board sanctioned owner.

Both the business and the owner filed for bankruptcy in the 2000s.
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Medicare Part B
Nature of pald claims for Unpald
work /type  first 9 months of federal
Case of entity calendar 2005* tax®  Description of activity
Case 33  Medical Over $100,000 Over « Taxdebtis primarily unpaid payroll taxes.
Laboratory/ $600,000 . Business owner possesses multiple real properties, as well as several
Business luxury vehicles and boats while business owed taxes.
= Business owner received muitiple tax refunds in 2000s totaling tens of
thousands of dollars because no trust fund recovery penalty was
assessod against owner, In addition, business owner received $1
million doliar cash settiement.
Case 40 Physician/ Over $100,000 Over « Taxdebtis primarily unpaid payroll taxes. For several tax periods,
Business 800,000 busi made 0o tax pay 't

Owner owns multiple real properties, including residence, worth over
$500,000 while owing laxes.

Owner lost over $250,000 in adjudicated medical malpractice claim,

1RS plans to assess trust fund recovery penalty for the payroli tax
debts if the business does not fully repay tax debts.

« RS reported tax debts to TOP for collection action.

.

Source. GAC's anelysis of IRS, FMS, HMS, public, and other records.

Notes: Dollar amounts are rounded. A i heaith

or supplier can submit

claims using either an Employer ldentification Number (EIN) or Sodial Security Number (SSN). In our
tegtimony, any entity submitting a claim with an EIN is referred to as a business, and any entity
submitting a claim with an 8SN is referred 10 as an individual,

are ician, health

PadB
for payment for the first § months in calendar year 2005.

and supplier claims approved by HHS

°Unpaid tax amount as of September 30, 2006.
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Appendix III: Medicare Physicians, Health
Professionals, and Suppliers With Federal
and State Tax Liens

This appendix summarizes the extent to which Medicare physicians,
health professionals, and suppliers have federal or state liens filed against
their property. As discussed previously, certain tax debt information can
only be discovered from public records, such as credit reports, if IRS files
a federal tax lien against the property of a tax debtor. Of the 40 cases, 31
had federal tax liens filed by the Internal Revenue Service and 23 had tax
liens filed by the states. Table 3 provides a summary of the federal or state
tax liens filed for all 40 cases.

Table 3: Summary of Federal and State Tax Liens Against Medlcare Part B

Y Health P is, and with Unpaid Taxes
Case study Federal tax lien? State tax llen?
i Yes No
2 Yes No
3 Yes Yes
4 Yes Yes
5 No No
8 Yes No
7 Yes No
8 Yes No
g Yes Yes
10 No No
11 No No
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Case study Federal tax lien? State tax tien?
27 Yes Yes
28 Yes Yes
29 Yes Yes
30 No Yes
31 Yes Yes
32 Yes Yes
33 Yeos Yes
34 No Yes
35 No Yes
36 Yes No
37 Yes Yes
38 Yeos Yes
39 Yes No
40 Yes No

Sourcs: Public records.
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WRITTEN TESTIMONY OF THE
COMMISSIONER OF INTERNAL REVENUE
MARK EVERSON
BEFORE
SENATE COMMITTEE ON HOMELAND SECURITY AND
GOVERNMENTAL AFFAIRS
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
HEARING ON
MEDICARE DOCTORS WHO CHEAT ON THEIR TAXES AND
WHAT SHOULD BE DONE ABOUT IT
MARCH 20, 2007

Good morning Chairman Levin, Ranking Member Coleman and members of the
Permanent Subcommittee on Investigations. Iam pleased to appear before you to discuss
Medicare payments made to providers who may be delinquent on their Federal tax
obligations and the IRS’ ability to claim what is owed through the Federal Payment Levy
Program (FPLP).

This is my fourth time before this subcommittee on issues related to FPLP. 1 first
appeared in 2004 to respond to the Governmental Accountability Office (GAO) report on
47 Department of Defense (DOD) contractors who were delinquent on their taxes. I
appeared again in 2005 to discuss 50 civilian contractors that GAO had identified as also
being delinquent. At that time, I pointed out the progress that the IRS had made working
with the Financial Management Service (FMS), the General Services Administration
(GSA), the DoD, the Office of Management and Budget (OMB), and the Department of
Justice (DOJ). Together these agencies formed the Federal Contractor Tax Compliance
(FCTC) Task Force.

Last year I testified as to the continued progress we are making with the FCTC task force,
and discussed actions we were taking independently of the task force as well as the status
of the contractor cases cited by the GAO. Today, I want to update the committee on our
continued progress and then focus my discussion on the issue that is the specific subject
of this hearing --- the possibility of including Medicare payments made to providers by
the Centers for Medicare and Medicaid Services (CMS) in the FPLP.

I also want to thank this Subcommittee for its continued interest in the broad issue of
using the FPLP as a means of collecting tax debt. Much of the progress we have made in
the past four years has been the direct result of the interest and persistence of the
Subcommittee Members and its staff.

Progress Report

Perhaps the best indicator of the progress made since the creation of the FCTC task force
has been the increase in the amount of tax debts that are available to the FMS’ Treasury
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Offset Program (TOP). On January 31, 2004, there was only $73 billion in tax debt
referred to FMS. As of January 31, 2007, that number had grown to $114 billion, a 56
percent increase.

Corresponding to this increase in tax debt referred to FMS has been the decline in the
number of tax debts that are excluded from the FPLP. In FY 2004, $195 billion had been
excluded. By FY 2006, that number fell to $149 billion.

As the Subcommittee knows, there are both statutory and operational exclusions to tax
debt being referred to the FPLP. While the statutory exclusions have actually increased
between FY 2004 and FY 2006, from $61 billion to $70 billion, the operational
exclusions have declined from $106 billion to $78 billion.

This increase in the overall level of tax debt referred to the FPLP and the decline in the
operational exclusions has been the result of a number of actions by the IRS over the last
several years. These inctude:

¢ Elimination of the one year waiting period for Deferred and Queue cases for
selection into the FPLP.

e The addition of all field Revenue Officer cases, more Automated Collection
System cases, and certain Criminal Investigation cases into the FPLP.

¢ The addition of the secondary TIN on joint income tax and sole proprietor tax
liability accounts.

e The addition of historical business names to improve matching with FMS.
e Adding additional defaulied installment agreements due to programming fixes.

» Adding adjustment claims, pending installment agreements with existing levies,
and certain Collection Statute Expiration Date accounts.

Total revenue collected through the FPLP has also increased substantially. In FY 2003
there was $89 million in revenues from the FPLP. This had risen to $299 million by FY
2006. The growth has continued in FY 2007 as revenues to date have been $141 million
as compared to $104 million for the same period last year.

Looking at the subset of contractors, revenues collected from all contractors showed
similar growth rising from $7 million in FY 2003 to $55 million in FY 2006. Defense
contractor revenues have gone from $1 to $26 million over the same period.

Not all the tax debt referred to the FPLP can be immediately levied. That is because we
have not completed the notice and review process that is legally required prior to the
activation of the levy. Of the $114 billion in tax debt referred to the FPLP inventory, $57
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billion, or approximately half is not currently available for levy. We continue our efforts
to accelerate the notice process so that the debts can be levied as soon as legally possible.

In that regard, there is a provision included in the President’s FY 2008 Budget request
that would permit us to issue post-levy due process notices under certain circumstances.
This change could significantly increase collections for employment tax Habilities prior
to a Collection Due Process (CDP) hearing in a fashion similar to levies issued to collect
a federal tax liability from a state income tax refund. Taxpayers would have the right to a
CDP hearing on these liabilities within a reasonable time after the levy.

While the CDP rules provide important safeguards, they raise unique problems in the
context of employment taxes. Frequently, an employer who fails to satisfy its Federal tax
liabilities for one period will also fail to satisfy them for later periods resulting in a
“pyramiding” of unpaid taxes. Some employers who request a CDP hearing or judicial
review for one tax period will continue to accrue, or pyramid, their employment tax
liabilities during the CDP proceedings. Liabilities for the subsequent periods cannot be
collected by levy until the employer has been given notice and opportunity for hearing
and judicial review for each period, thus the need for a post levy CDP hearing.

We are also making some changes in the IRS case criteria for the purposes of the FPLP.
These include:

» Levying Federal employee salary payments from the Departments of Energy,
HHS, and Veterans Administration, as well as Defense Department civilian
employee salary and military retiree income payments beginning in January 2008.

¢ Keeping taxpayers who subsequently request an installment agreement (IA) or
adjustment claim in the FPLP until a formal IA is established or the adjustment
claim remains in a balance due status. This started in January 2007, and thus far
we have been able to keep $454 million in the FPLP.

e Keeping in the FPLP levied contractor or Federal employee accounts until 30
days prior to the collection statute expiration date (CSED). Prior to this change,
these accounts were removed 90 days prior to the CSED. This also started last
January and the results should be known by May 2007.

* A greater number of defaulted installment agreements have been added to the
FPLP. This has resulted in 105,000 accounts being eligible for the FPLP.

FCTC Task Force Addresses Key Issues

Working with FMS, GSA, DoD and other members of the task force, we have made
considerable progress on a number of other key issues of interest to this Subcommittee.

e We are developing a regulatory, programming, and operational process to add a
Federal debt indicator or “flag” on the Central Contractor Registration (CCR).



82

This “flag” will indicate that the contractor/vendor will require an alternative
payment method (that is subject to the FMS’ TOP) instead of the Purchase Card
program. FMS will complete its programming to implement this process this
month and flagging should begin when the changes to the Federal Acquisition
Regulations (FAR) are finalized.

* Another proposed change to FAR will implement a 3 year Federal and state tax
compliance certification clause on awarded contracts. This clause will require
contractors to self certify that they have no civil tax judgment and/or conviction;
no receipt of Federal or state tax lien notice; or notification of an IRS unpaid tax
liability. Prospective contractors who certify falsely risk disbarment from the
procurement system and, potentially prosecution for perjury.

* By the end of this month, we intend to post on the IRS Master File an indicator,
which will identify all Federal contractors in our Individual Master File data base.
In August 2007, this indicator will be identified in our Business Master File data
base. This indicator will assist us in developing an overall collection strategy and
prioritization on our entire corporate collections inventory.

+ FMS is continuing to bring new payments into the TOP. For example, payments
to vendors or coniractors of the Army Corp of Engineers and the U.S. Postal
Service will be included in the offset program by June 2007.

¢ Since October 2005, all CCR yearly registrants must validate their Taxpayer
Identification Numbers (TINs) with the IRS. In the first full year (FY 2006) of
implementation, there were 495,000 CCR registrants that went through the TIN
validation process and 82 percent of those had their TINs successfully validated.

e The Defense Finance and Accounting Service (DFAS) has added all of its
payment files into TOP for levy and offset. It has also implemented the 100
percent levy provision on all payment systems and centralized its locations to
process paper levies issued by the IRS.

Levying CMS Payments to Medicare Providers

Another step in continuing the progress of the task force has been the inclusion of the
Centers for Medicare and Medicaid Services in our work.

The GAO has estimated that Medicare physicians and related suppliers (such as
ambulance companies and medical laboratories) owe approximately $1 billion in unpaid
Federal taxes. GAO estimates that between $50 million and $140 million could have
been collected had the payments been subject to the FPLP.

Medicare payments are, of course, property subject to levy to collect unpaid taxes. As
Federal payments, they are further subject to the continuous levy provisions of section
6331(h). Currently, most Medicare payments are not part of the FPLP because they are
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not processed by FMS and are excluded from the Treasury Offset Program, our only
automated mechanism for levying Federal payments.

IRS, FMS and CMS are now discussing options to efficiently and systemically levy all
CMS Medicare payments either through FMS’ TOP or by other means. From an
operational perspective, one of the things that we are working through is how CMS
reimburses providers. Most payments made by CMS are paid to intermediaries, such as
insurance companies, that then reimburse the provider. Whether these payments are
processed through FMS in the future or FMS, as with other non-Treasury dispersing
offices, serves as the agent of CMS for purposes of receipt of levies, the issues presented
by this payment process are not unique and we believe they can be overcome if our three
agencies continue to work together.

However, it is important to understand that even if the Medicare payments are made part
of FPLP, we still face other operational issues in terms of successfully levying those
payments to recover tax debts. For example, many of the providers are organized as
professional corporations (PCs) and limited liability companies (LLCs) under state law.
While this is a legitimate and respected business choice made by these providers for a
variety of reasons, it can also serve to protect an individual from a possible levy if the
payment is made by the intermediary to the PC or LLC and not directly to an individual
doctor with a Federal tax debt.

It is also important to understand that even though CMS Medicare payments are not part
of the FPLP, one should not assume that nothing is being done to collect this tax debt.
These debts now fall into our regular collections process and are subject to a paper levy if
payment is not received and all appropriate CDP notices have been sent. We have
developed specific “tool kits” for our revenue officers targeted at specific groups of
taxpayers. For example, the “tool kit” for doctors recommends that the revenue officer
look at insurance payments received by the doctor as a possible source of a paper levy.

In the past four years the number of levies issued through our paper levy program has
nearly tripled going from 1.3 million in FY 2002 to 3.7 million in FY 2006,

We are unable to separate Medicare payments that have been levied from other payments
made by insurance companies. When payments due a provider from an insurance
company are levied, we are unsure whether the source of those payments is Medicare or
another type of reimbursable payment.

Legislative Initiatives

In the President’s FY 2008 Budget proposal there are 16 different legislative proposals
that are designed to improve compliance, expand information reporting, strengthen tax
administration and expand penalties. Collectively, these proposals will generate $29.5
billion in revenue over the next 10 years. I strongly urge your support for all of these
proposals.
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Included in this package is a measure that will improve the effectiveness of both the
FPLP and our overall levy program. It would allow us to amend the collection due
process procedures applicable to employment tax liabilities by allowing us to collect
employment taxes prior to affording the taxpayer an opportunity to dispute the collection
action before the IRS Office of Appeals.”

We would also like to see a change to section 6331(h) of the IRC to allow the IRS to
implement the 100 percent levy on all vendor payments not just those for goods and
services.

Summary

Mr. Chairman, working collectively with FMS, GSA, DoD, and DoJ, and spurred on by
the oversight of this Subcommittee, we have made considerable process in expanding the
amount of tax debt that is referred to the FPLP and the total collections that have resulted
from those referrals. We continue to look at ways to expand even further the amount of
tax debt that might be referred.

We welcome CMS to the FCTC task force and look forward to working with them to
explore options that could make payments to Medicare providers subject to levy.
Taxpayers have every right to expect that anyone receiving Federal payments is current
on their tax payments. This applies to doctors receiving Medicare payments as much as it
does to a contractor with a contract from the Department of Defense.

Again [ thank the Members of the Subcommittee and your staff for your continued
interest in the FPLP program and I am happy to respond to any questions that you may
have.



85

\weiboid Are Juswihed [esoped @ PIeld [ | SOV
90Ad4 GO0Ad POAd €0Ad 20Ad LOAd O00Ad 66Ad4 Q86Ad /BAd

: i i

= g

)

(suoljw ui)
paNss| SaIADT

Suoljitin



86

welbold e uswAhed |eJepe{ B piBi4{ 0 SOV

GOAd ©OAd €0Ad <COAd 1LOAd OOAd 66Ad 86Ad L6BAd

(suoynn uj)
pa}29jj09 siejjoq Ara]

-0$
-00¢$
-00¥%$
-009%
-008$
-000°L$
-002°1$
-00%°L$
-009°1$
-008°L$
-000C$

SUoljiIN



87

‘sjualdio 1 gogz uo Ajjenuue/iNg 9q pinom anusasl Ana] gy 'AAsj e Buinssy ojaqq paiiuspl aq ues
siafedxe} awoou) moj J1 sulwIlep 03 pajaidwion si 424easai s Yuny [UN AAa) 03 }oafgns aq 10U M GHY

g, L00¢ aNNr L00¢ ¥3gW303a

%Lb

E4d 518 %L
0z$ sdsn 0L$
Buz jo dioy

%96
LL$
alMpa

(suonpg ui siejjoq)
uoljig 8€iL$
AATT OL 103rgns SININISUNAGSIa 3dunind



CURRENT FEDERAL DISBURSEMENTS SUBJECT TO LEVY

$2.0 Trillion
(Dollars in Billions)
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STATEMENT OF COMMISSIONER KENNETH R. PAPAJ
U.S. DEPARTMENT OF THE TREASURY
FINANCIAL MANAGEMENT SERVICE
BEFORE THE UNITED STATES SENATE
HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS

Tuesday, March 20, 2007
‘Washington, DC

Chairman Levin, Ranking Member Coleman, and Subcommittee members, thank you for
inviting me here to testify today. I’d also like to take this opportunity to thank the
members of this subcommittee for your ongoing support of the Financial Management
Service’s (FMS) and the Internal Revenue Service’s (IRS) efforts to improve and
strengthen the Federal Payment Levy Program and for your continued interest in ensuring
that federal contractors meet their tax obligations. Iam pleased to report that as a result

of your vigilance and initiative our combined efforts are paying off.

Levy Collections Continue to Increase

Collections of delinquent taxes through the Federal Payment Levy Program have
increased dramatically over the last several years. As this first chart illustrates, the total
amount of levy collections has more than tripled, from $89.3 million in fiscal year 2003
to $303.3 million in fiscal year 2006. There has been continued growth in collections
from every type of payment that is part of the levy program — vendor, federal salary,
federal retirement, social security benefit, and non-Treasury disbursed vendor payments.

With regard to levy collections from federal contractors, as chart 2 illustrates, collections
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increased from $7.0 million in fiscal year 2003 to $59.6 million in fiscal year 2006 (chart
2). These increases are due to significant improvements in the program, some of which I
will discuss today. More importantly, through future initiatives, and by working closely
with the IRS and other agencies, we fully anticipate increases in levy collections to
continue. In fact, FMS is on track in fiscal year 2007 to exceed last year’s record tax levy

collections.

The Number of Tax Debts Referred to FMS has Increased

One major contributing factor to the increase in levy collections is the increase in the
number of tax debts that IRS has made part of the levy program. As of December 31,
2006, FMS’ system showed more than $111.9 billion in delinquent taxes that were
eligible for matching against federal payments (chart 3). This represents an increase of
$53.1 billion in tax debt since the end of 2003. Of this amount, IRS has activated $55.1
billion or 49% for collection by levy. Debts that have been activated for collection are
those for which IRS has completed the notice and review process which is legally
required prior to levy. We continue to work closely with the IRS to have them activate
more tax debts for levy because as the collection trends indicate, levy collections increase

as more debts are activated for collection.

In an attempt to increase the number of debts activated for collection by levy, the
Administration has proposed a legislative change that would permit IRS to conduct post-
levy due process under certain circumstances. We believe this change could significantly

increase collections particularly with regard to payments to federal contractors. In the
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meantime, however, through the hard work of the Federal Contractor Tax Compliance
Task Force, systems have been put in place to identify federal contractors who owe taxes

which enables the IRS to accelerate the collection due process in those cases.

More Payments are Being Levied

Another significant factor contributing to increased levy collections has been an increase
in the types of payments that are being matched and levied against delinquent tax debts
under the Federal Payment Levy Program. The first major expansion of the program
took place in January, 2002 with the addition of social security benefit payments. In
December 2002 we began adding payments made to Department of Defense contractors
and by April 2005 all of the multiple Department of Defense vendor pay systems were
incorporated into the program. In February, 2003, salary payments issued by the United
States Postal Service were added and beginning in April 2004, Department of Defense
salary payments were made available for levy. I am pleased to report that FMS is now in
the process of adding the vendor payments of the U.S. Army Corps of Engineers and the
U.S. Postal Service to the levy program, both of which are planned for implementation
this June. Test matches show potential collections of $106.4 million from Corps of

Engineers contractors and $164.5 million from Postal Service contractors.

Additionally, FMS has been working to ensure that our various systems for making
payments to vendors, Type A, Automated Clearing House-Corporate Trade Exchange

(ACH-CTX) and Fedwire, are included in the levy program.
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Type A payments are typically made by agencies that do not have the payment volume to
support sending large-scale bulk payment files. ACH-CTX payments are for multiple
payments to the same payee or one payment with multiple invoices which allow
transmitting complete remittance information with the payment. The Fedwire payment
system is used for low-volume, high dollar transactions that are deposited into recipients’

bank accounts on the same business day.

We began levying some Type A Payments in January 2006 and full implementation was
completed in June 2006. I am pleased to report that ACH-CTX and Fedwire payments
are on schedule for full implementation into the levy program by the end of December

2007.

We have also been working hard with federal agencies to ensure that the payments that
are part of the Federal Payment Levy Program have complete information that is
necessary for the levy to take place. All agencies for which we disburse are now 100%
compliant with the requirement to complete the name field on payments files and most
agencies are 95% to 100% compliant with the requirement to include a taxpayer
identification number (TIN). We continue to work closely with those few agencies that

have not yet reached a satisfactory TIN compliance rate.

One of the concerns of this Subcommittee has been the use of purchase cards by agencies
to pay vendors who owe taxes. FMS, along with the General Services Administration

(GSA) and the IRS, is in the process of implementing a task force recommendation that



94

will prevent contractors who owe delinquent debt from being paid for contracts through
the use of the purchase card. This will be accomplished by identifying and flagging in
the Central Contractor Registration system those contractors that have debts and paying
them using payment methods that are subject to levy. We anticipate that FMS’
programming to implement this recommendation will be completed in the next month.
Draft changes to the Federal Acquisition Regulations (FAR) have been completed and are
under review by the FAR Council. Once the changes to the FAR are finalized, use of the

flag by contracting officers will begin

Reciprocal Agreements With States

Another initiative which has been of interest to this subcommittee is our efforts to enter
into reciprocal agreements with states. These agreements will allow for the
administrative offset of federal payments to collect debts owed to states and the
corresponding offset of state payments to collect debts owed to federal agencies. An
interim rule governing this program was published on January 11™ 2007 and a pilot
program is scheduled to begin with the three states that expressed interest in participating
- Maryland and New Jersey in the Spring, followed by Kentucky later this year. We are
already seeing results as the state of New Jersey has informed us that it has collected
about $6.4 million in business tax debts over the last three months as a result of sending
notices about the initiation of this administrative offset program. If these pilots prove
successful and cost beneficial, FMS will renew its efforts to bring additional states into

this program.
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Levy of CMS Pavments
With regard to Medicare payments issued by the Department of Health and Human

Services’ Center for Medicare and Medicaid Services (CMS), as GAO acknowledged
both when they first began to examine the Federal Payment Levy Program and again in
their most recent analysis, due to CMS’ decentralized payment process there are
significant operational complexities associated with adding these payments to the Federal
Payment Levy Program. Additional complexities arise because of the role CMS’ fiscal
intermediaries play in the payment process. However, as CMS moves to consolidating its

processes it is now feasible to address the issue of levying CMS payments.

Working under the direction of the Federal Contractor Tax Compliance Task Force, a
subgroup consisting of FMS, IRS, and CMS has been formed to determine how best to
deal with Medicare providers who are delinquent on their tax obligations. Ijoin my
colleagues from IRS and CMS in supporting the work of the task force to examine
various options to ensure that payments to Medicare providers are levied in the most
efficient and effective manner. Some options that should be evaluated are improving the
paper levy process already in place between IRS and CMS; establishing a matching
program between CMS’ fiscal intermediaries and either IRS or FMS to facilitate levies
through the fiscal intermediaries; and having FMS disburse Medicare payments on behaif
of CMS so that levies can be conducted using the existing Federal Payment Levy
Program. Each of these options presents logistical, operational and technical issues that

must be worked out. Once the task force has completed its analysis it will issue a report
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by the end of the year setting forth the various options and making recommendations for
levying payments to Medicare providers who fail to satisfy their tax obligations. FMS is

fully committed to working, through the task force, toward this important goal.

While it is our view that we do not currently have the legal authority to offset Medicare
payments to collect nontax debt (including delinquent child support obligations),
concurrent with examining solutions to the operational complexities associated with
levying Medicare payments, we would also examine offset options, in consultation with

the Department of Health and Human Services.

Mr. Chairman, once again, I appreciate the invitation to discuss the role FMS has played
and will continue to play in improving the Federal Payment Levy Program and in helping
to close the tax gap. FMS is very proud of its accomplishments in debt collection which,
in fiscal year 2006 resulted in record collections of over $3.3 billion and since inception
of the program has yielded collections of more than $29.5 billion in delinquent tax and
nontax debt owed to federal agencies and states that otherwise would not have been

collected.

This concludes my remarks and I would be happy to answer any questions.
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Testimony of Leslie V. Norwalk
Acting Administrator, Centers for Medicare & Medicaid Services
on
Recoupment of Unpaid Tax Liabilities of Medicare Physicians
Before the
Senate Homeland Security & Governmental Affairs
Permanent Subcommittee on Investigations
March 20, 2007

Good afternoon Chairman Levin, Senator Coleman and distinguished Members of the
Subcommittee. I appreciate the opportunity to appear before you today to discuss the

Centers for Medicare & Medicaid Services’ (CMS) efforts to recoup unpaid tax liabilities

of Medicare physicians.

CMS is the largest purchaser of health care in the world. We provide coverage to nearly
100 million beneficiaries — one in every three Americans, in fact. Medicare, the Federal
health insurance program for individuals over age 65 and certain populations with
disabilities or end-stage renal disease (ESRD), insures more than 43 million lives. In
Fiscal Year 2008 (FY08), total gross spending on Medicare benefits is projected at $454

billion.

Medicare benefits fall into four categories — Parts A, B, C and the program’s most recent
addition, D. In short:

e Part A includes (and reimburses providers for) inpatient hospital care, skilled
nursing facility care, qualified home health care, and hospice care.

» Part B includes physicians’ services, outpatient hospital services, treatment
for ESRD, laboratory services, durable medical equipment, certain elements
of home health care, and other medical services and supplies.

s Part C, the Medicare Advantage (MA) program, offers beneficiaries a variety
of coverage options including traditional health maintenance organizations
(HMOs), preferred provider organizations (PPOs), special needs plans, and
private fee-for-service (PFFS) plans paid under a capitated monthly payment
from Medicare.
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¢ Part D, enacted in the Medicare Prescription Drug, Improvement and
Modemization Act of 2003 (MMA) offers beneficiaries a standard outpatient
prescription drug benefit through private plans that contract with Medicare.
To date, roughly 645,000 physicians are assigned Medicare provider numbers, allowing
them to bill the program for covered items and services provided to beneficiaries.

Medicare payments to physicians in 2006, the most recent year for which data is

available, totaled $58.7 billion.

CMS processes claims and reimburses for physician services through contracts with
private companies, i.e., Carriers, Fiscal Intermediaries (FIs), and Durable Medical
Equipment Medicare Administrative Contractors (DME MACs).! This year alone, CMS
estimates that Medicare contractors will process well over one billion claims from
institutional providers, physicians, and suppliers for covered items. Contractors review
submitted claims to ensure payment is made solely for covered services for eligible
individuals. In addition, CMS contracts with Program Safeguard Contractors (PSCs) to
detect and deter Medicare fraud and abuse. Finally, Quality Improvement Organizations
(QIOs) are charged with investigating beneficiary complaints about quality of care and

ensuring that payment is made for only medically necessary services.

CMS Partnerships with Other Agencies Promete Accountability

CMS is firmly committed to ensuring the highest measure of accountability within the
Medicare program. Appropriately, model stewardship of taxpayer dollars requires

partnership with other Federal agencies. Consistent with the President’s Management

! Medicare Contracting Reform (MCR), as stipulated in MMA, calls for consolidation of a wide spectrum
of contractor functions. Heretofore, all contractors processing Medicare claims are called “Medicare
Administrative Contractors” (MACs). While durable medical equipment regional carriers (DMERCs) have
been fully replaced by DME MACs, the longtime designators ‘Carrier’ and ‘FI’ remain in common use for
other contractors as MCR progresses further,
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Agenda (PMA), a government-wide effort to improve financial management , CMS
works closely with the Department of the Treasury (Treasury), Department of Justice
{DOJ) and Office of the Inspector General (OIG) in the Department of Health and Human
Services (HIHS) to identify improper Medicare and other high-risk program payments; to
establish aggressive improvement targets; and to implement corrective and remedial

action as expeditiously as possible.

CMS is collaborating with the Internal Revenue Service (IRS) and Treasury’s Financial
Management Service (FMS) in the Federal Contractor Tax Compliance (FCTC) Task
Force to determine how best to address Medicare providers delinquent in the realm of tax
obligations. CMS supports the work of the Task Force to examine, assess and ultimately
implement policies to ensure that payments to providers are levied in the most effective

and appropriate manner.

In the case of Medicare physician payments, which currently are not disbursed through
FMS, CMS processes paper levies received from the IRS. Historically, based on
Medicare legislation, CMS has used private contractors to process claims. This structure
has complicated the coordination of the levy program. CMS is currently in the process of
reducing the number of contractors and streamlining the paper levy process, as well as

evaluating the feasibility of making these payments through FMS.

Next Steps: Potential for Moving Additional Disbursements to FMS

As mentioned previously, CMS is actively engaged in discussions with FMS about the
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feasibility of using the federal disbursement center for all Medicare payments. By law,
Medicare physician payments can be levied, but cannot be offset by FMS to collect non-
tax debt. Currently, physician payments go through the carrier system and are not subject

to offset through the TOP; however, they are subject to paper levy.

CMS currently uses a decentralized banking system that relies on nine commercial banks
to issue Medicare payments. Across the country, Medicare payments are issued on a
daily basis using a pre-authorized draw-down of federal funds. These arrangements are
not routine federal disbursements that occur on an established, periodic schedule. CMS
makes 50-60 million payment transactions per year, or roughly 5 million per month.
Roughly 65 percent of these are in the form of paper checks mailed primarily to

physicians.

Over the years, CMS has made significant headway in streamlining and simplifying
current banking arrangements, and as noted previously, reducing the number of
contractors that process Medicare Part A and B claims under different claims processing
systems. We are on course to have all Medicare contractors on the HealthCare Integrated
General Ledger Accounting System (HIGLAS) by 2011. Such steps make it more
feasible than ever before to revisit current banking arrangements, examine moving

physician disbursements to FMS, and explore other options for levying payments.

CMS is working with representatives from FMS to explore legal, procedural and
technical issues, and will prepare a written report by the end of the year elaborating on
our solution. As we continue to assess options and realistic timelines for new payment

disbursement arrangements with FMS, CMS is working with the IRS to improve the
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processing of paper levies to achieve greater success in collecting the tax debts of
physicians receiving Medicare reimbursement. We are working with IRS to compare
1099 data submitted each year by the Medicare contractors with IRS delinquent-tax
information. This would result in the routing of paper levies to the appropriate Medicare
contractor, which could then levy outgoing Medicare reimbursements for the tax debt

amount.

CMS and Treasury also are working to address the concern that physicians with
significant tax debts are retaining Medicare provider numbers. Current statutory
authority does not allow CMS or its agents to deny or revoke provider enrollment for
delinquent tax liabilities. While there is no system currently in place whereby IRS
notifies CMS of such individuals before we process their enrollment, we are exploring

regulatory options to build better checks into our systems.

Partnership Showing Promise: Los Angeles County Fraud Interdiction Program

The Los Angeles County Fraud Interdiction Program (Tax Project) is one of the best
examples of ongoing collaborative work at the intersection of health care fraud and tax
evasion. This collaboration is achieved through a partnership of more than ten State and
Federal agencies including CMS, the HHS-OIG, the Federal Bureau of Investigations
(FBI), major health insurance payers and other concerned organizations. Using available
payment data, aberrant billing patterns and patient complaints, the partners identify
questionable health care practitioners as potential suspects, whose information is then
made available to the Tax Project’s lead prosecutor. Accumulated payment information

pertaining to the suspects is shared with a criminal investigations supervisor at the
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California Franchise Tax Board (FTB), one of the Tax Project’s partners, who then
initiates a tax case when filing deficiencies are discovered. A substantial percentage of
suspects are non-filers. Another substantial percentage of individuals involved in health
care provider fraud grossly under report their incomes. Under either scenario, felony
crimes have potentially been committed. Felony convictions that are within the past ten
years may be used as a basis for CMS to revoke a physician’s Medicare billing privileges,

removing them from the Medicare program.

As a result of the Tax Project’s efforts to date, three individuals have been convicted of
tax fraud, with all convictions including prison sentences and restitution. Another two
physicians have been arrested on suspected tax and health insurance fraud, and roughly
300 cases are under development by the Tax Project. Significantly, of these potential
additional cases, CMS identified 50 Medicare physicians who were paid more than $100
million in program reimbursement, for which they failed to file a state income tax return

for one or more tax years.

The District Attorney for Los Angeles County is sharing this model approach with other
counties within the State of California and also with other states. Statute permitting,

CMS would be interested in pursuing this on the federal level.

Conclusion
Responsible and efficient stewardship of taxpayer dollars is a critical goal of CMS and
the entire Administration. The PMA and ongoing collaboration across government

agencies are significant steps toward minimizing improper payments and collecting debts
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owed. With respect to physician tax debt in particular, CMS is fully committed to
exploring a deeper partnership with FMS and the IRS, building on current successes in

applying tax levies and our participation on the FCTC Task Force.

Thank you. I would be happy to answer any questions.



108

United States General Accounting Office

GAO

Report to Congressional Requesters

July 2001

TAX
ADMINISTRATION

Millions of Dollars
Could Be Collected If

IRS Levied More
Federal Payments

GAO-01-711




109

Contents
Letter 1
Results in Brief 3
Background 5
IRS Could Recover at Least $270 Million Annually From Delinquent
Taxpayers Receiving USPS, DOD, and CMS Payments 6
Some Payments Could Be Included in the Continuous Levy
Program Sooner Than Others 10
IRS Could Use Its General Levy Authority for USPS, DOD, and CMS
Vendor Payments Until They Are Available to the Continuous
Levy Program 15
Conclusions 16
Recommendations for Executive Action 17
Agency Comments and Our Evaluation 18
Appendix 1 Objectives, Scope, and Methodology 21
Appendix IT Comments From the Internal Revenue Service 23
Appendix XII Comments From the Financial Management Service 27
Appendix IV Comments From the Department of Defense 30
Appendix V GAO Contacts and Staff Acknowledgments 31
Table
Table 1: Potential Taxpayers Affected and Potential Annual Tax
Recoveries 8

Page i GAO-01-711 Increasing Use of Federal Tax Levies



110

Abbreviations
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Accountability * Integrity * Rellabifity

United States General Accounting Office
Washington, DC 20548

July 20, 2001

The Honorable William M. Thomas
Chairman, Committee on Ways and Means
House of Representatives

The Honorable Amo Houghton
Chairman, Subconumittee on Oversight
Committee on Ways and Means

House of Representatives

Federal agencies pay billions of dollars each year to thousands of
taxpayers that owe delinquent federal taxes. The Department of the
Treasury's Financial Management Service (FMS) makes payments on
behalf of most agencies. However, more than $900 billion in payments are
disbursed directly by other federal agencies each year.! These payments
are not currently subject to a tax levy® through the continuous federal tax
levy program, which the Internal Revenue Service (IRS) operates in
conjunction with FMS.?

Authorized under the Taxpayer Relief Act of 1997* the continuous levy
program enables IRS to continuously levy up to 15 percent of certain
federal payments made to delinquent taxpayers.® The program provides
IRS with an automated process for serving tax levies and collecting
delinquent taxes through FMS, which matches federal payment data
against IRS’ accounts receivable data in order to identify payments that
IRS could levy. For payments disbursed by FMS, the amount to be levied

‘Non-FMS disbursements are estimated based on our analysis of FMS financial information
and represent unzudited data.

%A Jevy under Intemnal Revenue Code section 6331 is the legal process by which IRS orders
a third party to turn over property in its possession that belongs to the delinquent taxpayer
named in a notice of levy. Generally, a levy applies only to property possessed and
obligations existing at the time of the levy. us fe ins in effect
from the date the levy is first made until the tax debt 1s fully paid or IRS releases the levy.

*In this report, we will refer to this program as the continuous levy program. IRS does levy
some of the payments made by other federal agencies using its general levy authority under
Internal Revenue Code section 6331.

‘P.L. 105-3¢.

*See Intemal Revenue Code section §331¢h).

Page 1 GAQ-01-711 Increasing Use of Federal Tax Levies
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and credited to IRS is deducted before FMS disburses the payment. For
payments disbursed directly by other federal agencies, FMS would have to
notify the respective payment agency to deduct the amount to be levied
and credited to IRS before the agency disbursed the payment.

Over half of all non-FMS disbursed federal payments are made by the
United States Postal Service (USPS); the Department of Defense (DOD);
and the Centers for Medicare & Medicaid Services (CMS),” which
disburses Medicare fee-for-service payments.” These particular payments
constitute a large portion of non-FMS disbursed payments, and thus, you
requested that we (1) determine the number of delinquent taxpayers
receiving federal payments from USPS, DOD, and CMS that would be
affected and the amount of tax debt that might be recovered if they were
to be included in the continuous levy program; (2) determine whether
these types of payrents could be included in the continuous levy program
and the timeframes for doing so; and (3) identify other actions that could
be taken to enhance IRS ability to levy federal payments to delinquent
individuals and businesses that are not currently included in the
continuous levy program.

To meet our objectives, we obtained and matched payments made by the
three agencies to IRS' accounts receivable records; discussed whether and
when these types of payments could be included in IRS’ continuous levy
program with IRS and FMS officials, as well as with officials from the
three agencies and Medicare contractors; and discussed the general levy
procedures with IRS officials and reviewed the related tax law governing
these procedures. Our estimates of the tax debt that might be recovered
are understated becaunse Medicare contractors did not provide us with
data on over 50 percent of the Medicare vendor payraents made for the
time period we reviewed. In addition, we were unable to match about $3.4
billion in DOD vendor payments against IRS' accounts receivable data
because the payment records did not contain a taxpayer identification

“In June 2001, the Health Care Fi ing Admini ion was d the Centers for
Medicare and Medicaid Services.

"Fee-for-service payments are made to individuals and businesses, such as doctors,

hospitals, and nursing homes that provide health care services to Medicare beneficiaries, In
this report, we will refer to these payments as vendor payments,
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number (TIN).? Our work was done between June 2000 and May 2001 in
accordance with generally accepted government auditing standards. (App.
1 describes our overall objectives, scope, and methodology.)

Results in Brief

About 70,400 individuals and businesses that received about $1.9 billion in
federal payments collectively from USPS, DOD, and CMS owed over $1
billion in federal taxes as of June 30, 2000, We estimate that IRS could
recover at least $270 million annually in delinquent federal taxes if these
payments were included in the continuous levy program. However, the
amount of delinquent taxes recovered annually through this program
could be somewhat lower because some taxpayers might make other
arrangements with IRS to resolve their tax debts. We further estimate that
an additional $16 million could be recovered annually if IRS were to
provide FMS with the different names vendors have used for tax purposes,
such as prior business names, so that FMS could include them in the
continuous levy program.

Whether federal payments made by USPS, DOD, and CMS could be
included in the continuous levy program and, if so, when varied by agency
and type of payment. FMS plans to receive and include USPS and DOD
salary and wage payments, as well as military retirerment payments, in the
Treasury Offset Program within the next 3 years, thus making them
available for continuous levy and enabling IRS to begin collecting about
half of the $270 million in potential annual tax recoveries mentioned
earlier, Vendor payments could also be included in the continuous levy
program, with the full range of USPS payments possibly included in less
than a year; DOD payments possibly included within about 3 years; and
CMS payments possibly included within about 5 years. However, with the
exception of some DOD vendor payments, officials from FMS, IRS, and the
three agencies have not discussed when and how all of these agencies’
vendor payments could be included in the continuous levy program and
whether practical options exist to include some portion of the vendor
payments in the program before all such payments are available.

Although billions of dollars in vendor payments disbursed by USPS, DOD,
and CMS are not scheduled to be included in the continucus levy program

®A TIN is a unique nine-digit identifier assigned to each individual and busi that files
tax returms. For individuals, the social security nurber assigned by the Social Security
Administration serves as the TIN. For businesses, the eraployer identification number
assigned by IRS serves as the TIN.
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at this time, IRS does have general authority under the tax law to levy such
payments by issuing a levy notice directly to the agency responsible for the
payments. However, IRS does not have current information concerning
these agencies’ vendors, which IRS needs to identify levy sources, even
though the agencies could provide IRS with such information.

To aid FMS in identifying vendor payments currently included in the
continuous levy program made to vendors that owe federal taxes, as well
as any future vendor payments that may be included in this program, we
are recommending that IRS provide FMS with a file of the different names
used by these vendors for tax purposes. Since it is likely to be years before
the full range of USPS, DOD, and CMS vendor payments could practically
be included in the continuous levy program, we are also recommending
that IRS and FMS initiate discussions with the three payment agencies on
a timetable for including all such payments in the program and on options
for accelerating some portion of these agencies’ payments. Finally, as an
interim measure for enhancing IRS’ ability to levy vendor payments
directly through those agencies using its general levy authority, we are
recommending that IRS work individually with DOD and CMS on ways for
them to periodically provide IRS with current vendor information, thus
enabling IRS to identify potential levy sources.

‘We obtained written comments on a draft of this report from the
Commissioner of Internal Revenue (see app. II) and the Commissioner of
the Financial Management Service (see app. I}, which are discussed at
the end of this report. The Commissioner of Internal Revenue generally
agreed with our recommendations. The Commissioner of the Financial
Management Service disagreed with our recommendation that FMS take
the lead in initiating discussions with other agencies in an effort to include
federal vendor payments in the continuous levy program, and we have
revised the recommendation to reflect that IRS and FMS should jointly
initiate such discussions.

We also received written comraents from the Deputy Chief Financial
Officer, Office of the Under Secretary of Defense (see app. IV), and oral
comments from a representative of the United States Postal Service, in
which they generally agreed with our recommendations. In addition, we
received technical comments from the Acting Deputy Administrator of the
Centers for Medicare & Medicaid Services, in which he stressed that CMS
vendor payments could not be included in the continuous levy program
until a new CMS integrated accounting system is completed.
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Background

FMS receives payment records from and makes payments on behalf of
most federal agencies. However, a number of federal agencies have their
own disbursing authority. For example, USPS paid about $42 billion in
salary and benefits to almost 800,000 career employees in calendar year
1999, and entered into more than 47,000 contracts with vendors in
calendar year 1998, totaling almost $8 billion. DOD disbursed over $295
billion in fiscal year 2000, including about $150 billion in contractor and
vendor payments and about $100 billion in salary and retirement
payments. In addition, Medicare contractors processed over 900 million
fee-for-service claims during fiscal year 2000, totaling nearly $175 billion.

In addition to disbursing payments for various federal agencies, FMS
provides centralized debt collection services for most federal agencies. To
aid in federal debt collection, FMS has in place the Treasury Offset
Program, which uses a centralized database of delinquent debts that have
been referred for offset against federal payments. This database includes
federal nontax debts and federal tax debts, as well as state tax debts and
child support debts. FMS currently matches federal tax refunds, federal
retirement and vendor payments, and certain federal salary and social
security benefit payments against its database of delinquent debts, and
when a match of both TIN and name control’ occurs, FMS offsets the
payment, thereby reducing or eliminating the debt. FMS plans to include
some non-FMS disbursed federal salary payments in the Treasury Offset
Program in the latter half of 2001.

A provision included in the Taxpayer Relief Act of 1997 enhanced IRS’
ability to collect delinquent federal tax debt by authorizing IRS to
continuously levy up to 15 percent of certain federal payments made to
delinquent taxpayers. FMS modified the Treasury Offset Program to
enable IRS to electronically serve a tax levy to FMS once IRS has notified
the delinquent taxpayer of the pending levy. In July 2000, IRS began adding
tax debts to FMS’ database of delinquent federal debts, thus initiating the
continuous levy program. For this program, FMS compares federal payee
information from agency payment records with IRS’ accounts receivable
records. When a match of both the TIN and name control occur, FMS
informs IRS of the match and IRS then notifies the taxpayer of the pending

“The name control s the first four characters of an individual’s last name or the first four
characters of a business name.

Paged GAO-01-711 Increasing Use of Federal Tax Levies



116

tax levy." If the taxpayer fails to make an effort to satisfy the tax debt
within 30 days,"” such as by payment in full or entering into an installment
agreement, IRS will then instruct FMS to begin levying 15 percent of
subsequent payments made to the taxpayer or the exact amount of tax
owed if it is less than 15 percent of the next payment. For payments
disbursed on behalf of other agencies, FMS deducts the amount to be
levied before making the payment, and the levied amount is then credited
to IRS.” In an April 2000 report, we estimated that IRS could potentially
collect as much as $478 million annually through this program.”

IRS Could Recover at
Least $270 Million
Annually From
Delinquent Taxpayers
Receiving USPS,
DOD, and CMS
Payments

Based on matching federal payments made by the agencies to IRS
accounts receivable data, we estimate that including payments disbursed
by USPS, DOD, and CMS in the continuous levy program could result in
recovering at least $270 million annually from about 70,000 delinquent
taxpayers. An additional $16 million in delinquent taxes could be
recovered annually from about 656 vendors if IRS were to provide FMS
with the different names these vendors have used for tax purposes when
FMS matches vendor payment data against IRS' accounts receivable data.

The Number of Taxpayers
Affected and Delinquent
Taxes Recovered Annually
Could Be Substantial

Our analysis of IRS' accounts receivable data as of June 30, 2000, showed
that about 70,400 taxpayers received about $1.9 billion in payments-about
$8.2 billion on a annualized basis-from either USPS, DOD, or CMS, and the
TIN and name on their payment records exactly matched the TIN and
name on IRS accounts receivable records. These taxpayers owed over $1
billion in delinquent taxes at the time they received these payments and

PAccording to IRS, if a taxpayer had already received notification of pending tax levy
before the FMS match process, IRS would then immediately serve the levy to FMS, and an
additional notice would not be sent.

For social security a second notification letter is sent to taxpayers, and they
will receive an additional 30 days before a levy is imposed.

“When levying payments disbursed directly by other federal agencies, such as USPS and
DOD, FMS plans to identify the amount to be levied and to then notify the respective
payment agency to deduct this amount from the payment before it is made to the payee.

PSee Tax Administration: IRS' Levy of Federal Payments Gould Generate Millions of
Dollars (GAD/GGD-00-65, Apr. 7, 2000).
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met IRS' criteria to be included in the continuous levy program.* As shown
in table 1, we estimate that IRS could recover as much as $277.5 million
annually if these payments were included in the continuous levy program.

Almost half of the $277.5 million in delinquent taxes that could be
recovered would come from vendor payments. The rest would come from
wage and salary payments to employees and retirement payments.

The amount of delinquent taxes recovered annually could be somewhat
lower because some taxpayers might make other arrangements with IRS
to resolve their tax debts once they receive a notice of levy. For example,
in an effort to avoid a pending tax levy, some taxpayers might contact IRS
to arrange to pay their delinquent tax in full or through entering into an
installieent agreement or submitting an offer-in-compromise.” However,
such actions on the part of the taxpayer in response to the levy notice
would be an added benefit of the program,

YTo meet the program criteria, a tax delinquent account must include a valid TIN and must
not be in one of several exclusion categories, such as under criminal investigation,
bankruptey, litigation, or a pending H or classi as currently not
collectible due to hardship.

*An offer-in-compromise is a taxpayer proposal to settle a tax debt for less than the
amount owed.
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Table 1: F Taxpay At dand F Annual Tax Recoveries
Dollars In Millions
Py i Dell F annual Potential annual
Type of payment taxpayers affected tax liability federal payments® tax recoveries”
USPS wages & salary 10,039 $100.1 $228.8 $33.8
USP$S vendor pay 417 18.3 263.6 4.3
USPS total 10,456 $1184 $492.4 $38.1
DOD military active duty pay 7,951 $28.4 $182.0 $28.0
DOD civilian pay 6,758 75.0 166.4 24.6
DOD military retiremant 28,209 405.2 374.4 55.7
DOD military reserve pay 12,114 81.5 278 4.1
DOD vendor pay 1,445 1422 4,208.0 49.2
DOD total 56,477 732.3 $4,866.4 $161.6
CMS vendor pay 3,504 172.6 $2,734.8 $77.8
CMS total 3,504 172.6 $2,734.8 $77.8
Overall total 70,437 $1,023.3 $8,193.6 $277.5

“Vendor payments were for the third quarter of fiscal year 2000; USPS wage and salary paymants
and DOD civilian payments were for one biweekly pay perod in June 2000; and DOD mifitary active
duty, retirement, and reserve payments were for the month of June 2000. These payments totaled
$1,865.8 million. To annualize the potential federat we iplied vendor pay by 4;
USPS wage and salary payments and DOD civifian payments by 26; and DOD military active duty,
retirement, and reserve payments by 12.

*To determine the amount that could be levied for each payment, we caloulated either 15 percent of
the payment amount or the actual amount of tax owed i it was less than 15 percent of the payment,
To annualize the potential tax recoveries, we multiplied the amount of levied vendor payments by 4;
the amount of levied USPS wage and salary payments and DOD clvilian payments by 26; and the
amount of leviad DOD military active duty, retirement, and reserve payments by 12. The potential
annual tax recoveries could vary depending on the extent to which the number of tax delfinquent
accounts that meet the program criteria sither increase or decrease each year.

Source: GAQ analysis of agency payment records and IRS' accounts receivable records.

Although the amount of delinquent taxes recovered could be somewhat
lower, as noted earlier, our estimates of the amount of delinquent taxes
that might be recovered are understated because we did not receive data
for over 50 percent of the Medicare vendor payments made for the time
period we reviewed. In addition, we were unable to match about $3.4
billion in DOD vendor payments against IRS’ accounts receivable data
because DOD's payment records did not contain a TIN. According to DOD
officials, DOD has recently increased its emphasis on requiring vendors to
provide a TIN when registering to do business with DOD.
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Additional Delinquent
Taxes Could Be Collected
If FMS Had the Different
Names Used by Vendors
for Tax Purposes

Under procedures for vendor payments that are paid by FMS and currently
subject to continuous levy, IRS’ file of accounts receivable data provided
to FMS includes only the most recent name a vendor has used for tax
purposes. As a result, FMS' ability to exactly match the vendor name on
payment records against IRS' tax debts is limited.

IRS already makes additional names for individual taxpayers included in
its databases available to FMS for use in the existing continuous levy
program. For example, if taxpayers change their name when they marry,
the name used as a single person would be sent to FMS along with their
married name. This is not the case for businesses. For vendor payments
currently paid by FMS and thus included in the continuous levy program, if
a business were to change its name on its federal tax return, IRS would
provide FMS with the most current name in its records, but not the prior
name.

When making our overall estimates of delinquent taxes that could be
recovered if USPS, DOD, and CMS Medicare vendor payments were
included in the continuous levy program, we determined the amount of
additional revenue that could be raised if IRS changed its policy and
provided FMS with all of the names it has for vendors. In addition to the
70,400 taxpayers whose TIN and rame on the payment records exactly
matched the TIN and name on IRS’ accounts receivable records, we found
1,228 instances in which the TIN on the vendor payment records exactly
matched the TIN on IRS’ accounts receivable records, but the name on the
payraent records did not exactly match the name on IRS' records. For 656
of the 1,228 vendors, we found different names used by these vendors in
an IRS database that showed they were in fact the delinquent taxpayers.
There were no additional names in the IRS database for the remaining 572
vendors, The 656 taxpayers for which there were additional names owed
about $26 million in delinquent taxes. We estimate that IRS could recover
about $16 million annually if the different names it has for vendors were
provided to FMS for the continuous levy program.

If IRS were to provide FMS with the different names it has for business
taxpayers, this would benefit the current continuous levy program by
increasing the instances in which FMS could match the name in both
records, as required before a levy can be made.” IRS officials agreed and

"®In our April 2000 report (GAQ/GGD-00-65), we identified over 32,000 misruatches on
taxpayers' names that we estimated could result in an additional $74 million annually if
such mismatches were corrected.
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indicated that providing such a file of additional business names to FMS
could be done and would be well worth the effort. FMS officials indicated
they were in favor of receiving additional business names for use in the
continuous levy program.

Some Payments
Could Be Included in
the Continuous Levy
Program Sooner Than
Others

Whether federal payments made by USPS, DOD, and CMS could be
included in the continuous levy program and, if so, when varied by agency
and type of payment. FMS plans fo receive and include USPS and DOD
salary and wage payments, as well as military retirement payments, in the
Treasury Offset Program within the next 3 years, thus making them
available for continuous levy and enabling IRS to begin collecting about
half of the $277.5 million in potential annual tax recoveries mentioned
earlier. Vendor payments could also be included in the continuous levy
program, with the full range of USPS payments possibly included in less
than a year, DOD payments possibly included within 3 years, and CMS
payments possibly included within about 5 years. However, with the
exception of some DOD vendor payments, officials from FMS, IRS, and the
three agencies have not discussed when and how all of these agencies’
vendor payments could be included in the continuous levy program and
whether practical options exist to include some portion of the vendor
payments in the program before all such payments are available.

USPS Payments Could Be
Included in the Continuous
Levy Program Relatively
Soon

FMS officials stated that their discussions with USPS have focused on
including salary payments in the Treasury Offset Program rather than
vendor payments. USPS plans to provide employee salary payments to
FMS for inclusion in the Treasury Offset Program, and FMS is working
with USPS to develop a specific implementation date. According to FMS
officials, once USPS salary payments are available for the Treasury Offset
program, they could be included in the continuous levy program about a
month later,

USPS officials stated that, although they have not had any recent
discussions with FMS about including vendor payments in the Treasury
Offset Program, they do not believe any obstacles would prevent making
vendor payments available to FMS, since all USPS vendor payments are
disbursed from one payment center. Officials indicated that within about 4
months of FMS’ requesting them to do so, they could likely be ready to
provide vendor payments to FMS and to levy payments for which FMS
indicates a match with IRS' accounts receivable data. USPS officials did
say that levying vendor payments could present some challenges. For
example, USPS vendor payments generally are not made on a particular
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schedule, but rather, are controlled by terms specified in individual
contracts. As a result, unlike biweekly salary payments, USPS disburses
vendor payments daily throughout the business week. Therefore, vendor
data exchanges between USPS and FMS would likely have to occur with
greater frequency than salary data exchanges. However, USPS officials
stated that the Prompt Payment Act requires that vendor payments be
deferred until the pay cycle immediately preceding the payment due date.
This should provide an adequate interval to offset such payments,
particularly if the vendor data exchanges with FMS were to occur either
weekly or biweekly.

USPS officials also stated that USPS does not currently offset vendor
payments to recover debts owed to USPS,"” and therefore, specific offset
procedures would have 1o be developed. However, these officials were
confident that they could modify the USPS system to enable them to flag
any vendor payments requiring offset identified through the Treasury
Offset Program. They further stated that such an offset would require
manual intervention to make the offset and reconcile the vendor's
account.

Although USPS officials said that they could make vendor payments
available to FMS within about 4 months of FMS' requesting such data,
USPS and FMS officials have not discussed specific arrangements for
doing so, such as when FMS could be ready to receive USPS vendor
payment data or how long it might take USPS to develop procedures for
performing such offsets.

DOD Salary, Retirement,
and Sore Vendor
Payments Could Be
Included in the Continuous
Levy Program Within 3
Years

FMS is working with DOD to include civilian, mailitary retirement, and
military active duty payments in the Treasury Offset Program, thus
eventually making these types of payments available for the continuous
levy program. According to DOD officials, the approximate timeframes
that have been established for providing DOD payments to FMS are as
follows:

DOD civilian salary payments in the latter part of 2001,
DOD military retirement payments in 2002, and
DOD military active duty payments in 2003,

"USPS i an accounts i file and bills its vendors to recover debis, such
as overpayments,
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DOD has also initiated preliminary discussions with FMS about providing
some vendor payments to FMS. These payments are all made from one
payment system maintained at one DOD Defense Finance and Accounting
Service (DFAS) location and accounted for about 48 percent of all DOD
vendor payments made in fiscal year 2000. However, DOD officials have
not specifically discussed providing other vendor payments to FMS in the
near future, and they have concerns regarding the current capability to
make other vendor payments available for the continuous levy program
because of DOD’s decentralized vendor payment systems. For example,
vendors providing goods and services to three of the military branches—
Army, Air Force, and Navy™-are paid from separate vendor payment
systems maintained at various DFAS locations. In addition, there are
separate vendor payment systems for processing certain specialty items,
such as fuels and commissary resale products. DOD officials stated that
DFAS staff do not currently have the capability to track multiple payments
made from the various vendor payment systems to a particular vendor. As
aresult, if they were to provide vendor payments to FMS from these
decentralized payment systems, DOD officials were concerned that there
would be a risk of offsetting more in payments than a vendor might owe in
delinquent taxes.

Although DOD officials expressed concerns about offsetting more in
payments than a vendor might owe in delinquent taxes, IRS officials
indicated there are controls in the continuous levy program to prevent
such overpayments. For example, IRS provides FMS with a weekly file
updating the balance due for each account subject to continuous levy. In
addition, FMS has the capability to update the balance due for each
account after each payment is levied, thus enabling FMS to identify when a
tax debt has been reduced to zero. In addition, selected staff in each IRS
office are authorized to directly access FMS' levy database to rescind a
levy if necessary, such as for taxpayers subject to a continuous levy that
decide to either fully pay the tax debt or enter into an installment
agreement. FMS and IRS officials have not discussed these controls with
DOD to determine whether they would mitigate DOD’s overpayment
concerns and pave the way for other types of vendor payments to be
provided to FMS for the continuous levy program, in addition to those
vendor payments currently under consideration.

"Marine Corps vendor payments are made from the same payment system from which
Army vendor payments are made.
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DOD is currently developing a centralized vendor payment system that
could increase its capability to eventually provide all vendor payments to
FMS. According to DOD officials, the multiple vendor payment systems
currently in use are to be replaced by a single system known as the
Defense Procurement Payment System. The latest DOD estimate indicates
that the initial phase for implementing the new system will begin in the
latter part of fiscal year 2001. DOD officials estimate that the new system
may be fully operational by the latter part of fiscal year 2003 or the early
part of fiscal year 2004. However, they indicated that this is a “best-case”
scenario.”

CMS Vendor Payments Will
Not Be Available o the
Continuous Levy Program
for Several Years

FMS and CMS have not held any discussions related to including Medicare
vendor payments in the continuous levy program. CMS and Medicare
contractors we spoke with agreed that including all Medicare payments in
the continuous levy program would not be possible for several years
owing to the decentralized payment system in which the Medicare
program operates. CMS administers the Medicare program through about
50 health care contractors, which process and pay over 800 million fee-for-
service claims fotaling nearly $175 billion annually, These contractors are
responsible for verifying the accuracy of the name and TIN used by health
care providers that bill the Medicare program for reimbursement. Thus,
the ability to identify and subsequently levy the payments made to
Medicare providers who owe federal taxes would depend on establishing
effective coordination between IRS and FMS and each of the contractors
that pay the claims.

The possibility of including Medicare vendor payments in the continuous
levy program is further complicated because CMS contractors currently
use one of six different computerized systems to process and pay claims.
Although CMS eventually pians to have all of its contractors use one of
three standardized claims processing systems, this consolidation is not
expected to be completed before 2004. The contractors responsible for
maintaining the three standardized systems believe that integrating a
continuous levy process into Medicare claims processing systems is
possible, but the systems would likely have to be modified and tested
before implementation.

a5 recently as October 2000, DOD prajected that the Defense Procurement Payment
System was to be fully operational by the beginning of 2003.
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Planned enhancements to the CMS accounting and provider enroliment
systems may improve the likelihood that Medicare vendor payments could
be included in the continuous levy program in the future. For example, in
order to comply with federal financial \ent sy requirs 3
the agency is developing the CMS Integrated General Ledger and
Accounting System. As currently envisioned by CMS, this system would
contain detailed information on each Medicare claim paid, and as such,
might offer FMS and IRS a central point of coordination for continuously
levying Medicare vendor payments, Also, CMS is developing a centralized
database of updated information on all health care providers that bill the
Medicare program. This system is intended to help ensure that only
qualified providers with a valid TIN enroll in and receive payments from
the Medicare program. Once fully operational, this system is expected to
interface with other CMS systems, thereby helping to ensure that the name
and TIN used by providers have been validated by IRS. Neither system is
scheduled to be fully operational before late 2006.

Although these new systems may improve the likelihood that CMS vendor
payments could be continuously levied in the future, FMS and CMS
officials have not held discussions to ensure this result. Medicare
contractors already offset payments to vendors for various reasons, such
as recovery of previously overpaid claim amounts, which could result from
either inadvertent billing errors or intentional misrepresentations.
However, FMS and CMS officials have not explored whether these
processes for offsetting vendor payments could support including some
CMS vendor payments in the continuous levy program before late 2006.
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IRS Could Use Its
General Levy
Authority for USPS,
DOD, and CMS
Vendor Payments
Until They Are
Available to the
Continuous Levy
Program

In addition to the specific levy authority IRS has through the continuous
levy program under section 6331(h), IRS has general levy authority under
Internal Revenue Code section 6331 to collect federal tax debts by issuing
alevy notice directly to a federal agency. The continuous levy program
provides IRS with an automated process for serving tax levies and
collecting delinquent taxes through FMS. On the other hand, in order to
levy payments under its general levy authority IRS must identify that an
agency is making payments to a delinquent taxpayer. Unlike the 15-percent
levy amount limitation for the continuous levy program, under its general
levy authority, IRS can levy up to 100 percent of a taxpayer’s property and
rights to property in some cases.

IRS currently uses its general levy authority to levy federal salary and
retirement payments.” However, according to officials, IRS uses its
general levy authority less frequently to levy federal vendor payments,
partly because IRS has limited ability to identify and serve levies against
vendor payments. According to IRS officials, almost all information IRS
has on vendor payments comes from annual information returns that
federal agencies and contractors are required to file for such payments, It
takes IRS several months to process information returns and make them
available to collection staff so they can identify potential levy sources.
According to IRS officials, information return data are of little use because
there is no certainty that an individual or business that received payments
in a past year would receive payments in the current year. IRS officials
acknowledged that obtaining current information on taxpayers that may
be receiving DOD and CMS vendor payments might give IRS collection
staff an opportunity to levy such payments under its general levy authority
until such time as these payments could be included in the continuous levy
program.

DOD and CMS have databases that could be used to provide IRS with
current information concerning individuals and businesses receiving
vendor payments. However, IRS has not requested such information from
these agencies. According to DOD officials, a DOD Central Contractor
Register currently includes information on over 160,000 vendors registered
to do business with DOD, including a vendor’s TIN and name, and an

“Internal Revenue Code section 6334(d) requires that a certain amount of salaries and
wages be exempted from levy.
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extract of this information could be provided periodically to IRS.*
Medicare contractors we spoke with stated that it may be possible to
provide periodic extracts of payment data on recently paid provider
claims, while CMS officials indicated that extracts from centralized agency
databases, such as the National Claims History File, could also be made
available to IRS. Information from each of these databases could be useful
to IRS for identifying a current source against which to serve a levy under
IRS’ general levy authority. For example, IRS could arrange to obtain
information from these agencies concerning vendors that currently receive
periodic payments and when such payments are made, and if such vendors
have federal tax delinquencies, work out a schedule for levying subsequent
payments.

As with IRS’ other collection efforts, resource constraints and other
collection priorities may limit the amount of delinquent taxes that IRS
could recover from DOD and CMS vendors using its general levy authority.
However, until all such vendor payments could be included in the
continuous levy program, obtaining periodic vendor information from
these agencies could enable IRS to begin collecting some portion of the
delinquent taxes owed by these vendors.

Conclusions

IRS’ mission includes providing taxpayers with top quality service by
applying the tax law with integrity and fairness to all. Until more types of
federal payments are available, the current continuous levy program
results in unequal treatment of delinquent taxpayers depending on
whether their federal payments are made by FMS on behalf of other
agencies or directly by the agencies themselves. Delinquent taxpayers
receiving payments from FMS generally are subject to the continuous levy
programy; those receiving payments directly from federal agencies are not
and IRS is limited to using its general levy authority in order to levy some
of these non-FMS payments.

Although practical issues may impede achieving similar treatment of all
delinquent taxpayers receiving federal payments, progress could be made
and substantial additional revenues could be collected—in fairness to
those who properly pay their taxes. FMS has plans for including USPS

*'We obtained an extract of the Central Contractor Register and matched it with IRS'
accounts receivable file and found that it included about 4,300 contractors and vendors
that owed IRS about $250 million in delinquent taxes as of June 30, 2000.
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salary and DOD salary and retirement payments in the continuous levy
program. Similar plans do not exist, however, for including all vendor
payments from: USPS, DOD, and CMS in the continuous levy program.
Discussions among FMS, IRS, and the agencies have the potential to
ensure that all of these payments are included in the continuous levy
program as soon as practical, and for possibly accelerating the inclusion of
certain types or categories of vendor payments.

Further, the effectiveness of the current continuous levy program and its
expansion to other payments could be enhanced if IRS were to begin
sharing the different names that businesses use for tax purposes with
FMS. This would treat businesses more similarly to how IRS already
handles individual taxpayers in the continuous levy program.

In the interim, until the continuous levy program can be extended to more
of the payments made directly by agencies, IRS’ use of its existing general
levy authority could be improved to better ensure that all delinquent
taxpayers receiving federal payments are subject to potential collection
action. DOD and CMS have available data that could be shared with IRS to
increase IRS ability to identify those taxpayers’ whose federal payments
could be practically and effectively levied under the general levy program.

Recommendations for
Executive Action

To enhance the value of agency payment data that are available for the
continuous levy program, we recommend that the Commissioner of
Intemal Revenue provide FMS with a file of all business names that IRS
has for each business taxpayer that owes federal taxes and meets the
program criteria,

To increase the potential for collecting delinquent federal taxes owed by
federal vendors, we recc d that the Cc issioner of Internal
Revenue and the Commissioner of the Financial Management Service
Jointly initiate specific discussions with USPS, DOD, and CMS to develop
plans for obtaining vendor payments from the respective agencies for the
continuous tevy program. The discussions should cover plans for including
all of the agencies’ vendor payrents in the continuous levy program, as
well as options for including some of their vendor payments in the
program on an accelerated basis.

To ensure that IRS has updated information on vendor payments to aid in
identifying possible levy sources for use under its general levy authority,
we recommend that the Commissioner of Internal Revenue work with
DOD and CMS officials to develop the means for these agencies to
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periodically provide IRS with vendor information that is more current than
that which IRS receives now through annual information refumns.

Agency Comments
and Our Evaluation

We received written comments on our draft report from the Commissioner
of Internal Revenue (see app. II) and the Commissioner of the Financial
Management Service (see app. II). Both the IRS and FMS Commissioners
offered factual updates, clarifications, or technical comuments that we have
incorporated throughout this report where appropriate.

The Commissioner of Internal Revenue generally agreed with our
recommendations. Regarding our recommendation that the Commissioner
of the Financial Management Service initiate discussions with USPS, DOD,
CMS, and IRS officials to develop plans for obtaining vendor payments
from the respective agencies for the continuous levy program, the
Commissioner of FMS disagreed that initiating discussions with these
agencies was FMS' responsibility. Rather, the Commissioner stated that it
was IRS' responsibility to initiate and jointly schedule with FMS the
implementation of the continuous levy program for DOD, USPS, and CMS
vendor pay ts. The Cc issioner further stated that once IRS is ready
to develop this process, FMS will work with the agencies and IRS to make
the necessary system changes to allow IRS to continuously levy these
payments.

We agree with the FMS Comumissioner’s view that IRS has the
responsibility to participate in leading discussions for implerenting the
continuous levy program for vendor payments. However, because FMS is a
principal component in developing the necessary processes to effectively
implement continuous levies, we also believe that FMS must be equally
involved in the discussions on extending the continuous levy program to
vendor payments paid by agencies other than FMS. Accordingly, we
modified our recommendation to state that the IRS and FMS
Commissioners should jointly initiate specific discussions with USPS,
DOD, and CMS for this purpose. Having been made aware of this
modification to our recommendation before providing comments, the IRS
Commissioner agreed in his written comments to participate with FMS in
discussions with the agencies and to assist FMS in developing plans for
obtaining vendor payments for inclusion in the continuous levy program,

To enhance the value of agency payment data available to the continuous
levy program, the Corunissioner of Internal Revenue agreed to provide
FMS with a file of all business names that IRS has for each business
taxpayer that owes federal taxes and meets the program criteria. The
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Comuissioner stated that a draft Request for Information Services has
been submitted to begin the formal process necessary to make this
change, and the change is expected to be completed by January 2003.

To ensure that IRS has updated information on vendor payments to aid in
identifying possible levy sources for use under its general levy authority,
the Commissioner agreed to pursue the costs and benefits of securing
possible levy sources from such agencies as DOD as well as pursuing more
frequent levy source updates from internal IRS sources.

We also received written comments from the Deputy Chief Financial
Officer, Office of the Under Secretary of Defense (see app. IV), and oral
comments from a representative of the United States Postal Service, in
which they generally agreed with our recommendations.

In addition, we received technical comments from the Acting Deputy
Administrator of the Centers for Medicare & Medicaid Services, in which
he stressed that CMS vendor payments could not be included in the
continuous levy prograr until a new CMS integrated accounting system is
completed. Given the substantial delinquent taxes that could potentially
be recovered from CMS vendors and that CMS contractors already offset
vendor payments for various other reasons, we believe that discussions
between IRS, FMS, and CMS should explore whether some portion of the
vendor payments could be included on an accelerated basis.

As agreed with your offices, unless you announce the contents of this
report earlier, we plan no further distribution until 3¢ days from the date
of this letter. At that time, we will send copies to the Ranking Minority
Member, House Committee on Ways and Means; Ranking Minority
Member, Subcommittee on Oversight; and the Chairman and Ranking
Minority Member, Senate Committee on Finance. We will also send copies
to the Commissioner of Internal Revenue, Commissioner of the Financial
Management Service, Secretary of Defense, Administrator of the Centers
for Medicare & Medicaid Services, Postmaster General, and other
interested parties. Copies of this report will also be made available to
others upon request.
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If you have any questions concerning this report, please contact Ralph
Block at (415) 904-2000 or me at (202) 512-9110. Key contributors to this
work are listed in appendix V.

DAt Eonrnth

Michael Brostek
Director, Tax Issues
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Appendix I: Objectives, Scope, and

Methodology

Our objectives in this report were to (1) determine the number of
delinquent taxpayers receiving federal payments from the United States
Postal Service (USPS), Department of Defense (DOD), and Centers for
Medicare & Medicaid Services (CMS) that would be affected and the tax
debt that might be recovered if they were to be included in the continuous
levy programy; (2) determine whether these types of payments could be
included in the continuous levy program and the timeframes for doing so;
and (3) identify other actions that could be taken to enhance IRS’ ability to
manually levy federal payments to delinquent individuals and businesses
that are not currently included in the continuous levy program.

Scope and
Methodology

To determine the number of delinquent taxpayers receiving federal
payments from USPS, DOD, and CMS that would be affected and the tax
debt that might be recovered if they were included in the continuous levy
program, we obtained and matched IRS' accounts receivable records as of
June 30, 2000, that et IRS’ continuous levy program criteria with agency
and contractor payment records as follows:

For wage and salary payments, USPS provided payments for a biweekly
pay period made on June 23, 2000; for vendor payments, USPS provided
payments made during the April through June 2000 quarter.

For DOD military salary, retirement, and reserve payments, the DOD
Defense Manpower Data Center provided payments made for the month of
June 2000; for DOD civilian salary, the DOD Defense Management Data
Center provided payments made for the biweekly pay period ending July 1,
2000; for DOD vendor and contractor payments, the Defense Finance and
Accounting Service provided payments made during the April through
June 2000 quarter.

For CMS Medicare vendor payments, Medicare contractors provided
payments made during the April through June 2000 quarter.

For payments that matched on both taxpayer identification number (TIN)
and name, we calculated either 15 percent of the payment or the actual
amount of tax owed if it was less than 15 percent of the payment to
determine the amount that could be levied. All estimates of the delinquent
taxes that might be recovered throughout this report have been
annualized. Although some taxpayers might take actions to avoid a
continuous levy, we believe our estimates of the tax debt that might be
recovered are understated because we did not receive data for over 50
percent of Medicare payments made during the April through June 2000
quarter. In addition, we were unable to match about $3.4 billion in DOD
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Appendix I: Objectives, Scope, and
Methodology

vendor payments against IRS' accounts receivable data because the
payment records did not contain a TIN,

Based on our prior work involving the continuous levy program, we were
aware that problems with information contained in vendor payment
records could make such records unsuitable for matching against IRS’
accounts receivable file, thus reducing the amount of tax debt that might
be recovered. To identify additional debt that could be collected if
problems with vendor payreent records were corrected, we analyzed
agency payment records to identify instances of a missing or inconsistent
payee TIN or name. We selected all instances in which the TIN in the
payment records matched the TIN in IRS’ accounts receivable records, but
the name in the payment records did not match the name in IRS’ records.
For these instances, we then reviewed IRS' records to determine whether
it had additional information to indicate that the payee was in fact the
delinquent taxpayer in question.

To determine whether USPS, DOD, and CMS payments could be included
in the continuous levy program and the timeframes for doing so, we
interviewed IRS officials responsible for the continuous levy program. We
also interviewed Financial Managerent Service (FMS) officials involved in
recent discussions with various agencies in an atternpt to include non-
Treasury disbursed payments in the Treasury Offset Program. In addition,
we interviewed officials fromn USPS, DOD, and CMS as well as selected
Medicare contractors responsible for processing the various types of
payments.

To identify actions that could be taken to enhance IRS' ability to manually
levy federal payments from delinquent individuals and businesses that are
not included in the continuous levy program, we discussed this issue with
IRS officials and officials from USPS, DOD, and CMS. We identified
various agency databases that could be used to provide IRS with updated
vendor payment sources. We also discussed IRS’ current levy procedures
with IRS officials, and reviewed the related tax law governing these
procedures.

We did our work at IRS, FMS, and USPS headquarters in Washington, D.C;
DOD headguarters in Arlington, VA; CMS headquarters in Baltimore, MD;
Defense Finance and Accounting Service Centers in Columbus and
Cleveland, OH, and Denver, CO; Defense Manpower Data Center in
Seaside, CA; and the CMS Regional Office in San Francisco, CA. We also
interviewed Medicare contractors located in Alabama, California, Florida,
Maryland, New York, North Dakota, Pennsylvania, Texas, and Wisconsin,
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Appendix II: Comments From the Internal
Revenue Service

Note: GAO comments
supplementing those in
the report text appear at
the end of this appendix.

DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVIGE
WASHINGTON, D.C. 20224

commssioneR July 18, 2001

Mr. Michael Brostek

Director, Tax Administration and Justice
U. 8. General Accounting Office
Washingten, DC 20548

Dear Mr. Brostok:

Thank you for the opportunity o reply to the draft report titled Tax Administration:
Millions of Dollars Could Be Collected If IRS Levied More Federal Payments. We
welcome your comments and are in ganaral agreament with your

ions, as n later in our We aiso wish 1o take
this opportunity to further clarify several statements in the report.

1 am concamed that in yours opening paragraph you give the imprassion the iRS
does not have or use the authority o levy on payments disbursed directly by
other federal agencies. Currently, the IRS has two continuous levy programs:

See comment 1.

s A continuious automated fevy system, the Federal Levy Payment Program
{FPLP) with Treasury’s Financial Management Service (FMS); and
* A paper lovy program administered under the general levy guidelines.

Both levy programs have the same levy authority. We have had success with
continuous paper levies that apply to federal salaries. The paper lovies on othar
payment types have not been as successful due to timing and the age of those
sources.

Ses comment 2. In the third paragraph of the “Background” saction of your report, you said the
IRS serves a levy through FMS. We serva levies " FMS rather than through
them, Further, down in the same paragraph you say, * When an exact match of
See comment 3 both the TIN and name occur, FMS Informs IRS of the match and IRS then

B notifles the taxpayer of the pending tax lovy.* This Is true only ¥ the taxpayar has
not received notification of a pending tax levy prior to the match process. When
the match occurs and we have made the notification, we serve the levy

immediately io FMS.
Under “The Number of Taxp Affected and D Taxes R d
See comment 4. Annually Could Be Substantial,” we would like to comment on the last sentence

in the third paragraph, which states, “Howaver, such actions on the part of the
taxpayer in responss to the levy notice would be an indirect benefit of the
program.” We feel this is a direct benefit bacause, as a result of the continuous

Page 23 GAO-01-711 Increasing Use of Federal Tax Levies



134

Appendix II: Comments From the Internal
Revenue Service

lsvy program, taxp ing the IRS 1o make amrangements
to resolve their fax habmty Hesoiutson of tha tax liabifity had not oceurrad prior fo
the levy.

See comment 5. Undsr *IRS Could Use Its General Levy Authority for USPS, DOD, and CMS
Vendor Paymenits until They Are Avaitable to the Continuous Levy Program,” we
would fike to clarify your statement in the second sentence of the second
paragraph, “However, according to officials, IRS rarely uses this authority 1o lavy
federal vandor paymants....” Although most IRS levies are issued through the
Automated Collection System {ACS), federal vendor payments are levied less
frequently due to the limited abllity to identify federal vendor payments and the
systemic naturs of ACS. In contrast, in the fleld operation we Jevy faderal vendor
paymaents directly whenever possible.

See comment 6. in the first under “C " we are with the use of the
term in the second . We ara limited in the use of
this program untit FMS bnngs in more paying agenmes We ealso are concerned
with the last from FMS
generally are subject to oonﬂnuous tevy while those recalving paymants d:rsc:!y
from faderal are noL” Asp we issue

papor [evies on those payments received from federal agencies.

CQur 10 the R ions for ive Action is as follows:

Recommendation 1:

To enhance the value of agency payment daia that are available for the
continuous levy program, we thatthe of internal
Ravenue provide FMS with a fils of alt business names that IRS has for sach
business taxpayer that owes federal taxes and meets the program critetia.

We agree with your ion, A prelimi i ion with

ion T Servicos (ITS) indicates they can this
change. Our Small Busil Division itted & draft Request
for information Services on May 18, 2001, to begin the formal process to make
this change. | anticipate tho change will be completed by January 2003,

Recommendation 2:

To increase the potential for collectm delinquent foderal taxes owed by federal

vendors, we at the C: of Internal Revenue and the

Commissioner of the F‘nancxal Maragement Service jointly initiale specific

discussions with USPS, DOD, and CMS 1o develop plans for obtaining vendor
fromthe for the !évy program. Tha

discussions should cover plans for i g all of the vendor

in the continuous levy program, as weft as opixons for including soma of their
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Appendix II: Comments From the Internal
Revenue Service

3

vendor payments in the program on an accelerated basis,

We will participate with FMS in discussions that includs other federal agencies
and assist them in developing plans for ining vendor from those
agencies for FPLP.

Recommendation 3:

To ensure that IRS has updated information on vendor payments to aid in
identifying possible levy sources for use under its genaral levy authority, we

that the C issk of intarnal nue work with DOD and CMS
officials to develop the means for these agencies to periodically provide IRS with
vendor information that is more current than that which IRS receivas now through
annuat information returns.

We wiil conduct a cost benefit study of securing possibie levy sources from other
agencies such as DOD, as well as pursuing more frequent updates fram intemal
SOUCHS,

Again, thank you for the opportunity to comment on your report. | would be
happy to discuss these issues with you.

Sincarely,

Charles O. Rossotti
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Appendix Ii: Comments From the Internal
Revenue Sexvice

The following are GAO’s comments on the Internal Revenue Service’s
letter dated July 16, 2001,

GAO Comments

1. Inresponse to IRS’ concern that our text may have given the
impression that IRS does not levy any federal payments that are not
subject to the continuous levy program, we modified footnote 3 to
recognize that IRS does levy such payments under its general levy
authority.

2. IRS suggested change has been incorporated into the text.
3. IRS suggested change is included in footnote 10.

4. We deleted “indirect” from our text. While it is debatable whether the
benefit would be direct or indirect, levy notices do sometimes result in
taxpayers making other arrangements to resolve their tax lability.

5. IRS suggested change has been incorporated into the text.

6. Inresponse to IRS' concern with our use of the term “disparate
treatment” of taxpayers in our conclusions, we have revised our text to
state that whether or not taxpayers are included in the continuous levy
program is predicated in part on whether their federal payments are
made by FMS or directly by other agencies. We believe that this
results'in unequal treatment of delinquent taxpayers who receive
federal payments and that this will only be corrected when more types
of federal payments are available to the program.
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Appendix III: Comments From the Financial
Management Service

DEPARTMENT OF THE TREASURY
FINANCIAL MANAGEMENT SERVICE
WASHINGTON, D.C 20227

July 5, 2001

Mr. Michacl Brostek

Director, Tex Administration and Justice
1.5, General Accounting Office

441 G Street, NW

‘Washington, DC 20548

Dear Mr. Brostek:

The Financial Management Service (FMS) has reseived for comment a copy of the draft
report (GAQ-01-711), entitled Tax Admindistration: Mithons of Dollars Could Be
Callected IfIRS Levied More Federal Payments. The draft Report contains one
recommendation that relates to the Department of the Treasury’s Financial Management
Service (FMS) and its role in the collection of delinquent tax debt.

Recommendation

To increase the potential for collecting delinguent federal taxes awed by federal vendors,

we that the Ce 2 of the Fi g Service initiate
specific discussions with USPS, DOD, CMS and IRS officials to develop plans for
biaming vendor Sfrom the ive agencies for the continuous levy program.

The discussions should cover plans for including all of the agencies’ vendor payments in
the continuous levy program, as well as options for including some of their vendor
payments i the program on an accelerated hasis.

FMS Comment on Recommendation

1t is clearly the responsibility of the Internal Revenue Service (IRS) to initiate and jointly
schedule with FMS the implementation of the continuous levy program for vendor
payments, FMS has held discussions with the Department of Defense (DOD}, the United
States Postal Service (USPS), and the Centers for Medicare and Medicaid Services
{CMS) about offsetting their vendor payments through the Treasury Offset Program
{TOP). Once IRS is ready to develop the process, FMS will work with these agencics
and the IRS to make the necessary sysiems changes to allow the IRS to continuousty levy
non-Treasury di {NTDO} vendor
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Appendix Ik Comments From the Financial
Management Service

Page 2- Michae! Brostek

‘With the passage of the Debt Collection Improvement Act and the Taxpayer Relief Act,
FMS has systematically developed TOP by assessing which payment streams will
provide for the highest dotlars collected for the Federal government and implementing
them in an orderly fashion. FMS belicves that it is this very approach to the development
and implementation of the different phases of TOP that has allowed us to be successful.

The Taxpayer Relief Act provided for the continuous levy of Federal payments, and the
first phase was implemented in July 2000. In the next several months, FMS expects to
stari the implementation of the continuous levy of Federal salary and Social Security

Administration (SSA) Title I benefit All of the impl fons to date have
been well planned, developed, and implemented. FMS is currently starting the
i phase of the ion of offset of vendor with DOD. FMS

cannot implement the fevy of those vendor payments without the working partmership of
RS,

Other Comments
C ing your di fon regarding the scheduling of Federal salary offsets for USPS

{page 9 of the draft Report), please note that USPS has delayed the September 2001
implementation date. FMS is working with USPS to develop a new implementation date.
Onuge offsets of NTDO salary payments are nplemented, IRS will be able to lovy salary
payments through FMS; however, as nofed above, no system currently exists fo levy
NTDO vendor payments.

Concerning the scheduling of Federal salary offsets with DOD (page 10 of the draft
Report), FMS is working with DOD to solidify the phased implementation dates.

Tt should be noted that once FMS imploments a system to offset NTDQ vendor payments,
IRS will have the flexibility to levy up to 100% of such vendor payments through FMS,
subject to applicable law. In addition, the system will be designed to prevent the type of
over collections that concern DOD, as noted on page 11 of the draft Report.

FMS also offers the following technical comments:

On page 4, paragraph 4, second sentence, the description of the centralized database for
the Treasury Offset Program should state that in addition to Federal pon-fax debts, the
database also includes Federal tax debt, child support debt, and state tax debt.

On page 4, paragraph 4, third sentence, the description of the matching program should
state, “FMS currently matches Federat tax refund, Federal retirement and vendor
payments, as well as certain Federal salary and social security benefit payments, against
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Appendix I1I: Commments From the Financial
Management Sexvice

Page 3- Michael Brostek

its database of delinquent debts, and when & match of both TIN and name control occurs,
FMS offsets the payment, thereby reducing or climinating the debt.”

On page 5, paragraph 2, fifth sentence, the sentence on the maiching process should state,
“When a mateh of both TIN and name control occurs, FMS informs IRS of the match and
IRS then notifies the taxpayer of the pending tax levy.”

Thank you for the opportunity to respond to this draft GAO report. If you have any
questions or wish to discuss these conuments further, please contact Dean Balamaci on
{202) 874-6660,

Sincerely,

K Fsoy
chard Lﬁ%‘@?

¢¢: Donald V., Hammond, OFAS
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Appendix IV: Comments From the
Department of Defense

OFFICE OF THE UNDER SECRETARY OF DEFENSE
1100 DEFENSE PENTAGGN
WASHINGTON, 0G 20301-1100

JL 4T 200

Mr. Michast Brostek

Director

Tax Administration and Justice
.8, General Accounting Office
‘Washington, DC 20548

Dear Mr. Brostek:

The Deparunent of Defense has reviewed the General Accounting Office draft report,
“TAX ADMINISTRATION: Millions of Doilars Could Be Collected If IRS Levied More
Federal Payments,” dated June 21, 2001 (GAO Code 268917/08D Case 4026), and concurs with
the recommendations in the report.

Thank you for the opportunity to comment on the subject draft report.

Sincerely,

o7z

Nelson Toye
Deputy Chief Financial Officer
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Appendix V: GAO Contacts and Staff
Acknowledgments

Michael Brostek (202) 512-9110
GAO Contacts Ralph T. Block (415) 904-2000

In addition to those named above, Wendy Ahmed, Tom N. Bloom, Robert
Acknowledgments C. McKay, Ellen Rominger, James J. Ungvarsky, and Elwood D. White
made key contributions to this report.
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JOSEPH 1, LIEBERMAN, CONNECTICUT, CHAIRMAN

CARL LEVIN, MICHIGAN SUSAN M, COLLINS. M/
DANIEL K AKAKA, HAWAL TED STEVENS, ALASKA
THOMAS R CARPER, DELAWARE GEORGE V VOINOVICH, GHIO
MARK L PRYOR, ARKANSAS NORM COLEMAN, MINNESGTA
MARY 1. LANDRIEU, LOUISIANA, TOM COBURN, OKLAHOMA, :
BARACK OBAMA, RUNOIS PETE V. DOMENICI, NEW MEXICO %n
CLARE McCASKILL. MISSOURL JOHN WARNER, VIRGINIA
JON YESTER, MONTANA JOHN £, SUNUNU, NEW BAMPSHIRE

R CoMMITTEE ON

HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS

WASHINGTON, DC 20510-6250

February 1, 2007

VIA U.S. MAIL & FACSIMILE (202/690-6262)

Leslie V. Norwalk, Esq.

Acting Administrator

Centers for Medicare and Medicaid Services
Department of Health and Human Services
Hubert H. Humphrey Building, Room 314-G
200 Independence Avenue, SW.,
‘Washington, D.C. 20201

Dear Ms. Norwalk:

As part of our ongoing investigation of tax abuse, we requested the U.S. Government Accountability
Office (GAO) to (1) determine whether vendors and contractors that receive Medicare and Medicaid
payments are delinquent in the payment of their taxes, and (2) identify examples of vendors and
contractors that have engaged in potentially abusive, fraudulent, or criminal activities. GAO’s
Forensic Audits and Special Investigations (FSI) unit is performing this work at our request.

Itis our understanding that, on September 29, 2005, FSI requested that the Centers for Medicare and
Medicaid Services (CMS) provide all calendar year 2005 Medicare claims and payment data.
However, as of February 2, 2007, CMS has provided FSI with only nine months of data covering the
period January 1, 2005 through September 30, 2005. We request that you provide FSI with the
remainder of the claims and payment data for the period October 1, 2005 through December 31,

2005. Specifically, we request that you provide FSL:

*  Physician, Inpatient, Outpatient, Hospice, Home Health, Skilled Nursing Facility,
and Regional & National Durable Medical Equipment claims data for the final
three months of calendar year 2005 (October 1, 2005 through December 31,

2005);

* Managed care and all other Medicare-related payments made during calendar
year 2005 that did not go through the Medicare financial intermediaries; and

» A file that links the claims and other payment information by provider number

to the provider’s federal tax identification number (TIN).

Permanent Subcommittee on Investigations
EXHIBIT #2
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R

We understand that FSI has also requested claims and payment data for calendar year 2006. We
would appreciate your providing that information to FSI after the remaining data for calendar year
2005 has been provided. The timely receipt of this information is essential to the Subcommittee’s
investigation and we would appreciate your attention to this matter.

If you have any questions, please contact Elise J. Bean, Staff Director and Chief Counsel, at 202/224-
9505, or Mark L. Greenblatt, Staff Director and Chief Counsel tor the Minority, at 202/224-3721.

)Si\n/)c:e:zv-\y’ ( Z: | —
Norm Coleman /e\AA d Carl Levin
Ranking Minority Member Chairman

Permanent Subcommittee on Investigations Permanent Subcommittee on Investigations
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RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD
SUBMITTED BY THE

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS

to

THE HONORABLE MARK EVERSON
Commissioner
Internal Revenue Service
U. S. Department of the Treasury

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
HEARING ON
MEDICARE DOCTORS WHO CHEAT ON THEIR TAXES
AND WHAT SHOULD BE DONE ABOUT IT
March 20, 2007

1. Over the course of the last two years, GAO identified 163 egregious cases of Federal
contractors with substantial tax debt, subsequently referring those cases to IRS for further
investigation. Please describe what IRS has done to follow up on these cases.

RESPONSE: IRS received 162 cases of Federal contractors with delinquent federal
tax debt and/or delinquent federal tax returns identified by GAO as particularly
egregious.

We have worked diligently to ensure that all appropriate cases are included in the
Federal Payment Levy Program. Of'the 162 cases, 99 (approximately 61%) will not
receive further collection action. The following provides their disposition:

* 20 Full Pay closures

= 48 Currently-Not-Collectible closures
13 Instaliment Agreement closures

9 Bankruptcy (Chapter 11)

7 Criminal Investigation referrals

1 CDP Appeals

10IC

¢« & a2 s e

The remaining 63 cases are assigned to the Collection Field function and
investigations to determine collectibility are on-going. Making the collectibility
determination involves working with the taxpayer and using other available resources
to verify information obtained from the taxpayer. If the taxpayer is uncooperative, the
investigation can be more cumbersome due to the additional research necessary to
determine the taxpayer's assets and liabilities. Some of the federal contractor cases
involve complex issues including related entities, bankruptcy and fraud, legal
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challenges and civil injunctions. Investigation of such issues can be very time
consuming.

* GAO highlighted 40 of the 63 cases during the March 20, 2007,
hearing. IRS will provide GAO with an initial disposition of the 40
cases by May 20, 2007.

We are also taking actions to improve the quality of our efforts on these contractor
cases.

* Periodic reviews are conducted by Area Operations and Headquarters and
we are requiring Group Managers to conduct on-going reviews.

*  We have developed and issued Federal Payment Levy Program and
Federal Contractors Tool Kits for field revenue officers to increase their
effectiveness in dealing with these types of cases. One of the tool kits
discusses collection tools available when working cases in which the
taxpayer continues to accrue unpaid tax liabilities, but has little or no
equity in assets from which to pursue collection.

*  We have developed a new IRM subsection 5.7.9, Federal Contractors.
The IRM outlines procedures to be followed by revenue officers when
assigned a case involving a taxpayer who is a Federal contractor or
vendor and expands the use of analytic tools to explore relationships
between taxpayers who do business with the Federal government.

2. Please provide a status report by April 30, 2007, on your efforts to work with CMS and
FMS to develop a system to include Medicare providers in the Federal Payment Levy
Program.

RESPONSE: The Federal Contractors Tax Compliance (FCTC) task force
established a subgroup consisting of FMS, IRS, and CMS in order to examine the
issue of how best to incorporate CMS payments to Medicare providers into the
Federal Payment Levy Program (FPLP). The subgroup meets on a regular basis and
after exploring various options, is focusing on two automated options. The first
option would be to utilize the process used for levying Department of Defense
payments, known as the Non-Treasury Disbursing Official or NTDO process. The
second option would be for FMS to make Medicare payments through the Treasury
Disbursing Official, or the TDO process, similar to the manner some other payments
are disbursed by FMS.
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NTDO Process. FMS and CMS are meeting regularly to explore the effectiveness
of using a process where FMS would match information about CMS' payments, on
a daily basis, against the tax debts included in the FPLP. FMS would provide
information back to CMS when there was a match and CMS would levy the
payments. The pilot would employ CMS’ Health Care Integrated Accounting System
(HIGLAS) which will provide a single source of payment information reflecting the
levy and other payment detail currently required under the Medicare program. A
significant challenge to this process is the fact that CMS currently disburses
payments through 34 fiscal intermediaries. As Medicare contractors migrate to
HIGLAS more payments will be available for levying. As soon as the necessary
programming for the pilot is completed, FMS, CMS and IRS will take advantage of
the progress CMS has made to date on the HIGLAS system by matching and levying
payments disbursed by one or more of the fiscal intermediaries that are currently
utilizing the HIGLAS system.

TDO Process. FMS and CMS are also meeting regularly to exchange information and
identify issues related to the disbursement of CMS payments by FMS. Asaresultof
these meetings FMS has been able to gather important information regarding CMS
payment volumes and frequency, file formats, remittance requirements, accounting
information, and legal requirements. On April 12, 2007, personnel from both FMS'
headquarters and FMS' payment processing center in Philadelphia, along with CMS
personnel, visited one of CMS' fiscal intermediaries to gain a better understanding
of CMS' claims and payment processes. On April 19, 2007, personnel from CMS
visited FMS’ Philadelphia Center to observe FMS’ payment process. We are
continuing to gather information which, along with information learned from
developing the pilot program will enable the task force to fully analyze whether or
not the TDO process is the best means to incorporate CMS payments into the FPLP,

In summary, the task force has begun the necessary planning to implement an
automated levy of Medicare payments and will keep the Committee apprised of its
progress.

3. I CMS establishes a process by which Medicare providers consent to CMS supplying their
Taxpayer Identification Numbers (TINs) to the IRS to confirm there is no outstanding tax
debt, would IRS be able to respond to such an inquiry?

RESPONSE: IRS is working with the Center for Medicare and Medicaid Services
(CMS) to identify ways to include Medicare providers in the Federal Payment Levy
Program (FPLP). This would provide a systemic approach to the payment
of outstanding tax debt owed by a Medicare provider.
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If an additional approach is needed to address issues with Medicare providers, we
would work with CMS to explore options to providing them with the information
they need. With the signed consent of the taxpayer (the Medicare provider), the IRS
would be able to provide CMS a historical record of the taxpayer's account which
would indicate any periods of unpaid taxes. We would not, however, be able to
provide information on any periods not yet filed and posted on our Masterfile.

4, Please explain whether the IRS can combine the levy Collection Due Process notice under
section 6330 with the second computer generated notice and demand, and what the
ramifications of that combination would be.

RESPONSE: The IRS can issue the CDP Notice with the second computer
generated notice and demand. For business tax liabilities the second computer
generated notice is also the Notice of Intent to Levy under IRC section 6331(d),
Requirement of Notice before Levy. The Conference Committee report for the IRS
Reform and Restructuring Act of 1998 stated: "The conferees intend that the
Secretary have the discretion to provide the Notice of Intent to Levy [that is the new
CDP Notice] in combination with the Notice required by present law under section
6331(d)."

Issuing the CDP notice earlier in the notice stream would allow notice time frames
under IRC sections 6331(d) and 6330 to run concurrently. It would also enable the
IRS to take levy action if the taxpayer doesn’t request a CDP hearing. However, if
the taxpayer requests a CDP hearing, levy action is suspended. This would not allow
the IRS to address those taxpayers who request CDP hearings solely to delay
collection while additional periods of liabilities continue to accrue, and delinquent
federal contractors can continue to receive contract payments while the CDP hearing
is pending.

Since the IRS issue more second notices than CDP notices, combining the two
notices could result in an increase in the number of CDP hearing requests because
more taxpayers will be given the opportunity to request a hearing. Taxpayers would
be given an opportunity for a CDP hearing even if levy action is not planned.
However, it is expected that taxpayers who resolve the liability in the notice stream
will continue to do so rather than request a CDP hearing. Those taxpayers that do not
resolve in the notice stream could be subject to a CDP notice under the current
procedure.

The combined notice could result in more resolutions since business taxpayers will
know that enforcement action can occur after the second notice. However, some
small businesses and first time delinquents may feel that they have not been given
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sufficient time to resolve the liability. This can be mitigated by issuing the combined
notice only when the account meets certain criteria, i.¢., doliar thresholds.

The President’s FY 08 Budget proposal for a post-levy CDP hearing for employment
taxes offers several advantages over the combined notice. It allows the IRS to take
immediate action to collect employment taxes against delinquent federal contractors
and enables the IRS to prevent repeat delinquents from using the CDP process to
delay collection or pyramid additional employment tax liabilities. Taxpayers would
be given the opportunity for a hearing when there are specific levy issues to be
addressed. With the combined notice, it is possible that taxpayers will request a
hearing when levy action is not intended. It would also minimize postage costs since
post levy CDP notices are not required to be sent with return receipt requested. It
still encourages more resolutions since taxpayers would know that the IRS could levy
after the second notice. While the IRS could levy after the second notice procedures,
procedures could be put into effect to provide first-time delinquents additional time
before levy action was taken.

5. Testimony at the hearing indicated that many Medicare physicians operate their practices
through limited liability companies (LL.Cs) which are disregarded for tax purposes under
IRS “check-the-box” regulations. In such cases, the individual physicians are personally
liable for the tax, but the Medicare payments are legally the property of the LLC, and
cannot be directly levied by the IRS. Please describe any efforts the IRS has made to
resolve this issue, including whether the IRS has considered amending the “check-the-box
regulations” to have a procedural requirement that companies electing to be taxed as
partnerships agree to make company assets subject to levy, to pay any taxes of the
individual owners or members that arise out of the companies’ businesses. Please include
your timetable for resolving this issue.

RESPONSE: Only the property and rights to property of a taxpayer are subject to
collection for that taxpayer’s unpaid tax liabilities. Collection from payments
received therefore is hindered whenever the entity receiving the payments is a
different legal entity from the taxpayer whose tax liabilities the IRS is seeking to
collect. Under the current Treasury regulations (“check-the-box” regulations), when
a doctor doing business as a single-member LLC elects to be treated as a
“disregarded entity,” the doctor is liable for all federal taxes arising from his medical
services business (income tax, employment tax, etc.) because the LLC is disregarded
or treated as though it does not exist for tax purposes. The various State laws,
however, treat payments to the LLC for medical services (including Medicare
payments) as the property of and belonging to the LLC - not the individual physician.
Thus, the IRS generally may not collect the individual doctor’s federal tax liabilities
by levying or otherwise collecting on payments made to the doctor’s single-member
LLC.
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This “entity problem” is not limited to disregarded LLCs. For example, the majority
of Medicare payments for professional medical services are made to professional
corporations through which individual physicians provide services. A levymaynot,
however, be used to collect the tax liabilities of an individual doctor from Medicare
payments for the doctor’s services when the Medicare payee is the professional
medical corporation that furnished the doctor’s services. As with a single-member
LLC, under the various State laws such a Medicare payment is the property of the
professional corporation rather than of the individual doctor. Similarly, although the
IRS may seize an individual partner’s partnership interest to satisfy the partner’s tax
liability, where the Medicare payments are the property of the partnership, the
payments may not be levied upon or seized to satisfy the individual tax liability of
the partner.

The challenge presented where the taxpayer is an entity separate from the entity
receiving payment is not easily remedied. *“Piercing the corporate veil” is a tool
available in certain limited circumstances, if the owners or principals ofa corporation
ignore the legal existence of the separate corporate identity to the detriment of
creditors of the business. In those cases, a creditor may request a court “pierce the
corporate veil” and hold an individual shareholder or principal liable for the debts of
the corporation. In “reverse piercing of the corporate veil,” the corporation may be
held liable for the debts of an individual shareholder. However, these remedies are
available only in egregious situations, typically involve litigation, are expensive to
pursue, and would have little specific bearing on the use of an administrative
program such as the federal payment levy program to levy on Medicare payments.

In the future, the problem of pursuing collection activities for individual tax liabilities
from payments to single-member “disregarded” LLCs may be addressed, in part, by
regulation. The IRS and Treasury Department issued proposed regulations in
October 2005 that “regard” an otherwise disregarded LLC for employment and excise
tax purposes. In other words, under the rules in the proposed regulations, the IRS
would be able to collect employment and excise tax liabilities of the individual owner
of the LLC by levying on the income or property of the LLC because the LLC would
be legally liable for those taxes. The IRS and Treasury sought and have received
public comments on the proposed regulations, and anticipate publishing final
regulations this year.
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RESPONSE TO SUPPLEMENTAL QUESTION FOR THE RECORD
SUBMITTED BY THE

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS

to

THE HONORABLE KENNETH R. PAPAJ
Commissioner
Financial Management Service
U. S. Department of the Treasury

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
HEARING ON
MEDICARE DOCTORS WHO CHEAT ON THEIR TAXES
AND WHAT SHOULD BE DONE ABOUT IT
March 20, 2007

1. Please provide a status report by April 30, 2007, on your efforts to work with CMS te
develop a system to include Medicare providers in the Federal Payment Levy Program
either (1) by having Medicare provider payments made through FMS, or (2) by having
FMS identify payees with tax debt, so CMS and its contractors can levy the payments
themselves.

RESPONSE: The Federal Contractor Tax Compliance task force (FCTC) was
established in March 2004 to address concerns raised regarding federal contractors
that owe delinquent taxes. Among other things, the FCTC looks at ways to improve
and expand the Federal Payment Levy Program (FPLP). The FPLP is a program that
matches delinquent tax debts with federal payments disbursed by the government,
including payments to federal vendors. When a match occurs and all of the
requirements for levy have been met, the payment is levied and applied to the tax
debt.

The FCTC initially focused on improving the levy of Department of Defense and
civilian agency contractors. More recently, the task force has turned its attention to
finding the most efficient and effective way to levy payments to Medicare providers
and suppliers.

An FCTC subgroup consisting of the Financial Management Service (FMS), the
Internal Revenue Service (IRS), and the Center for Medicare and Medicaid Services
(CMS) is examining the issue of how best to incorporate CMS payments to Medicare
providers into the Federal Payment Levy Program (FPLP). The subgroup meets on
a regular basis and after exploring various options, is focusing on two automated
options. The first option would be to utilize the process used for levying Department
of Defense payments, known as the Non Treasury Disbursing Official or NTDO
process. The second option would be for FMS to make Medicare payments similar
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to the manner other payments are disbursed by FMS. Under this option, known as
the Treasury Disbursing Official or TDO process, the payments would be included
in the FPLP in the same manner as other payments disbursed by FMS.

NTDQ Process. FMS and CMS are meeting regularly to explore the effectiveness
of using a process where FMS would match information about CMS' payments,
against the tax debts in the FPLP on a daily basis. FMS would provide information
back to CMS when there was a match and CMS would levy the payments. A
significant challenge to this process is the fact that CMS currently disburses
payments through 34 fiscal intermediaries. However, as more Medicare contractors
migrate to CMS’ Health Care Integrated General Ledger Accounting System
(HIGLAS), which will provide a single source of payment information, more
payments will be available for levy. As soon as the necessary programming is
completed, FMS, CMS and IRS will begin a pilot program employing the HIGLAS
system and will begin matching and levying payments disbursed by one or more of
the fiscal intermediaries that are currently utilizing the HIGLAS system.

TDO Process. FMS and CMS are also meeting regularly to exchange information and
identify issues related to the disbursement of CMS payments by FMS. Asaresult of
these meetings FMS has been able to gather important information regarding CMS
payment volumes and frequency, file formats, remittance requirements, accounting
information, and legal requirements. On April 12, 2007 personnel from both FMS'
headquarters and FMS' payment processing center in Philadelphia, along with CMS
personnel, visited one of CMS' fiscal intermediaries to gain a better understanding
of CMS' claims and payment processes. On April 19, 2007 personnel from CMS
visited FMS’ payment processing center in Philadelphia to observe FMS’ payment
process. We are continuing to gather information which, along with information
learned from the process of developing the pilot program described above, will
enable the task force to fully analyze whether or not the TDO process is the best
means to incorporate CMS payments into the FPLP.

The FCTC has begun the necessary planning to implement an automated levy of
Medicare payments and will keep the Subcommittee apprised of its progress. The
FCTC will continue to evaluate how best to bring CMS payments into the FPLP and
will make a recommendation by the end of the calendar year.

#
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RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD
SUBMITTED BY THE

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS

to

MS. LESLIE V. NORWALK
Acting Administrator
Centers for Medicare & Medicaid Services

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
HEARING ON

MEDICARE DOCTORS WHO CHEAT ON THEIR TAXES

AND WHAT SHOULD BE DONE ABOUTIT
March 20, 2007

1. In your testimony, you stated, “CMS has reached out to unconventional partners to
help catch [Medicare providers] for tax evasion, and once convicted, exclude them
from the Medicare program.” Excluding contacts made in connection with the Los
Angeles County Fraud Interdiction Program (Tax Project), list any third parties that
CMS has contacted in this regard, in what manner, and what results, if any, ensued.

Answer

23 " For the past two years, CMS has been looking at
24 innovative ways to go after those who defraud Medicare and

25 Medicaid. Each year, unscrupulous providers fraudulently

1  bill Medicare for billions of dellars in health care claims.
2 However, successfully prosecuting these criminals for health
3 care fraud requires more significant resources, so CMS has
4 reached out to unconventional partners to help catch them
5 for tax evasion, and once convicted, exclude them from the

6 Medicare program.

The specific quote that is cited was made in direct relationship to the LA Tax Project. In
that context, the “unconventional partpers™ statement is specifically referring to “contacts
made in connection with the Los Angeles County Fraud Interdiction Program (Tax
Project).” The unconventional partners we have worked with are specifically the
California Franchise Tax Board (FIB) and the Los Angeles County District Attorney’s
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office. Prior to the Tax Project, CMS had not worked with a local tax authority or a local
District Attorney’s office on matters involving Medicare providers and income tax issues.
This new relationship with these unconventional partners has provided CMS with a new
way to remove providers from the Medicare program based upon a successful tax charge
and felony conviction.

In addition to the California FTB and the Los Angeles District Attorney’s office, the
success of the Tax Project has led CMS to develop relationships with the California
Department of Justice for the potential additional prosecution of Medicare providers
engaging in state income tax evasion. Having the California Department of Justice as a
partner would allow for additional prosecutorial resources beyond those currently
dedicated from the LA District Attorney’s office. Also, CMS’ Miami Florida Satellite
Office has engaged representatives in the Florida Department of Revenue for the
potential identification of Medicare providers operating in Florida who have not paid
appropriate business taxes based upon their Medicare earnings.

2. You testified that a tax evasion conviction would allow CMS to exclude a provider
from Medicare. Describe the nature of this exclusion, including the following:
a. the period of time a provider is actually excluded,
b. whether the exclusion is linked to repayment of the taxes,
c. any other offenses for which a conviction would authorize CMS to effect a similar
exclusion,
d. whether the exclusion is effected only at the time of enrollment, and
e. how many providers have been so excluded each year for the past five years.

Answer

CMS may revoke the Medicare billing privileges of providers that have been convicted of
tax evasion within the 10 years preceding the providers’ enrollment or revalidation of
enrollment in the Medicare program because those providers have been convicted of a
felony crime. Through regulation promulgated in April, 2006, CMS established authority
to revoke the billing privileges of providers and suppliers that have been convicted of a
felony offense within the 10 years preceding enrollment or revalidation of enrollment.
See 71 Fed. Reg. 20754 (Apr. 21, 2006); 42 C.F.R. 424.535. To be clear, this is not an
exclusion from the Medicare program, since only the Department’s Office of the
Inspector General can exclude a provider for Medicare; however it is an effective way to
stop convicted felons from billing Medicare.

a. the period of time a provider is actually excluded,

The provisions of the above referenced regulation allow for revocation of the provider’s
billing number for not less than 10 years from the date of the conviction. See 42 C.F.R.
424.535(3).

b. whether the exclusion is linked to repayment of the taxes,
Again, this is not an exclusion, but rather an administrative action that revokes the
provider’s billing privileges. This revocation is not linked to the repayment of taxes.
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c. any other offenses for which a conviction would authorize CMS to effect a
similar exclusion,
The regulation allows CMS to revoke the billing privileges of providers convicted of a
felony offense. Such offenses include: (1) felony crimes against persons, such as a
murder, rape, assault, and other similar crimes for which the individual was convicted,
including guilty pleas and pretrial diversions, (2) financial crimes, such as extortion,
embezzlement, income tax evasion, insurance fraud and other similar crimes for which
the individual was convicted, including guilty pleas and pretrial diversions, (3) any felony
that placed the Medicare program or its beneficiaries at immediate rigk, such as a
malpractice suit that results in a conviction of criminal neglect or misconduct, (4) any
felonies that would result in mandatory exclusion under section 1128(a) of the Act. See
42 CF.R. 424.535(3)(3).

d. whether the exclusion is effected only at the time of enrollment, and

This revocation authority is used once the provider is already enrolled in the Medicare
program. If a provider reports a felony conviction at the time of enrollment, their
application would be denied. See 42 C.F.R. 424.530(3).

e. how many providers have been so excluded each year for the past five years.
Again, these are not exclusions and this is a new authority for CMS. Since this authority
was established in April of last year we have denied or revoked the billing privileges for
at least 50 suppliers.

3. In your testimony about the Tax Project, you stated that CMS may use the felony
convictions resulting from the Project to revoke billing privileges and ultimately
exclude those providers from participating in Medicare and Medicaid.

a. Have the three convictions of providers to date resulted in the revocation of their
billing privileges and exclusion from Medicare? Indicate start dates and
termination dates for the exclusionary periods for each provider.b. Describe the
actions CMS is taking against the two other providers who have been arrested for
tax fraud, and the status of the additional 300 providers whose cases are under
development. If there has been no action on the part of CMS, explain why no
action has been taken.

¢. Describe any and all other actions that CMS has undertaken to accelerate the
process for determining whether these providers should have their Medicare
privileges revoked.

Answer
The three Medicare providers convicted on the felony income tax evasion charges are:

Sarkis Musoyan
= Defrauded Medicare of over $5.8 million from July 2002 — November 2004
»  Convicted of 37 felony counts:

» Conspiracy to commit grand theft

» Tax fraud

» Money laundering
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= Sentenced to 15 years in prison
» Excluded by the OIG effective March 20, 2005

Parviz Burjis

=  $23 million in Medicare payments, automobile insurance, workers’ compensation,
and tax fraud

» Sentenced to 8 years in prison

»  Ordered to pay $2.2 million in restitution to L.A. County and $2.8 million in back
state taxes

*»  Medicare provider numbers for this individual were terminated April 22, 2006 and
October 18, 2006.

Saud Salim Rayyis
= Convicted of tax fraud for failing to report $4 million (Medicare payments & other
insurance)

= Sentenced to 3 years in prison
= Surrendered medical license
* Medicare provider number terminated on February 17, 2007

b. Describe the actions CMS is taking against the two other providers who have
been arrested for tax fraud, and the status of the additional 300 providers whose
cases are under development. If there has been no action on the part of CMS,
explain why no action has been taken.

The two providers who were arrested for tax fraud have been placed on prepayment edit
and all claims submitted by them are currently being reviewed by the applicable
Medicare claims processing contractor to determine the appropriateness of payment
based upon the medical documentation submitted by the Medicare provider. In addition,
both providers are currently under investigation for healthcare fraud.

The additional 300 providers are on various claims processing edits to monitor their
claims activity to ensure that Medicare payments are correct and applicable. In addition,
many of the providers are under investigation for healthcare fraud for which Medicare
fraud cases are being developed.

¢. Describe any and all other actions that CMS has undertaken to accelerate the
process for determining whether these providers should have their Medicare
privileges revoked.

The suspect Medicare providers’ Medicare claims are currently being closely monitored
and CMS and its contractors are developing fraud cases for those providers who are
suspected of engaging in the fraudulent submission of claims for services that were either
not medically necessary or not rendered as billed by the provider. If appropriate based
upon the investigative findings of CMS and its contractor(s), the providers will be
referred to law enforcement for criminal investigation and if applicable for prosecution of
alleged healthcare fraud. As appropriate and applicable, a successful criminal
prosecution would likely result in an OIG exclusion. If an OIG exclusion does not occur,
CMS may also revoke the provider’s billing privileges.
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Separate and distinct from the course of action described above is the investigation of the
identified providers for possible income tax evasion. If it is determined through the
successful prosecution and conviction that the income tax evasion occurred and felony
convictions are the result, then CMS would move forward with revocation based solely
on the felony tax convictions. In this context and until such time that the prosecution and
conviction were to occur it would be premature and inappropriate for CMS to take action
to revoke the billing privileges of the identified providers.

4. In your testimony, you stated that the implementation of CMS’s integrated accounting
system is proceeding on schedule, and is processing 50 percent of CMS’s financial
transactions. You further described the system as “without question, the cornerstone
of any effort to levy Medicare payments to delinquent taxpayers.” Provide more
information about the integrated accounting system, including how it works, how
long it has been in place, and whether it is capable of referring the 50 percent of
payments it currently processes to FMS for pre-payment screening for tax debt.

Answer

The Healthcare Integrated General Ledger Accounting System (HIGLAS) began
operations in May 2005. It is a Joint Financial Management Improvement Program
compliant system, which will allow the agency to meet the requirements of the Federal
Financial Management Improvement Act of 1996 and OMB Circular A-127 when it is
fully implemented. HIGLAS pays claims after they have been priced and adjudicated by
the front-end claims processing systems. It offers a single repository for all Medicare
payment data and an automated mechanism for collecting tax debt owed by Medicare
providers. In the past, the Centers for Medicare & Medicaid Services (CMS) data were
spread out across multiple contractor sites, each with disparate systems and limited
business processing capabilities. The Tax Levy process was handled in a decentralized
and essentially manual manner.

With HIGLAS, transitioned contractors use the Oracle Federal Financials product,
housed at one location. CMS is now able to view and access all contractor financial data
from a single vantage point. Whereas in the past, it was difficult to enforce levies across
all contractors, now this data only needs to be entered once and it is automatically
proliferated to all contractor payment files. Also, the HIGLAS Third Party Payment
(TPP) functionality automates the collection and remittance of collected monies to the
Internal Revenue Service (IRS), Financial Management Service (FMS), or any other
government agency.

The percentage of Medicare payments subjected to the Federal Payment Levy Process
(FPLP) depends on how many contractors have been transitioned to HIGLAS. By 2011,
CMS will be able to subject all payments for contractors on HIGLAS to the FPLP offset
process. HIGLAS is planning to implement an FPLP solution, either through the NTDO
or TDO process, by October 2008. Taking into consideration the volume of payments
being issued through HIGLAS in 2008, over 50% of our Part A and Part B Fee-For-
Service payments will be subject to FPLP. That percentage will increase as more
Medicare Contractors transition to HIGLAS.
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5. Explain whether the integrated accounting system is compatible with the Federal
Payment Levy Program (FPLP), and, if not, since CMS has known about FPLP since
at least 2001, why the system was not designed to be compatible with the FPLP.

Answer

HIGLAS is compatible with the FPLP because a product of the payment batch process
within Oracle Federal Financials is a Treasury Disbursed compatible file. This fileisina
standard format and can be sent to any of the Treasury FMS Disbursing Offices. The
FMS Disbursing Office subjects the payments in the file to the FPLP and sends out the
remaining amount in the form of a check or an electronic funds transfer (EFT) along with
a Remittance Advice (RA).

HIGLAS does not use FMS Treasury as a Disbursing Office for Medicare payments; that
function still resides with the Medicare contractors, The Medicare contractors have
historically processed Medicare claims and made payments for those claims on our
behalf. This relationship was carried over to HIGLAS for several reasons, including RA
creation and synchronization between Treasury and the Medicare contractors. In
addition, although Oracle Federal Financials creates a Treasury compliant format, the file
cannot be changed outside of HIGLAS without risking the financial integrity of the
integrated ledger system.

An important part of Medicare’s business is the detailed explanations furnished to its
providers that enable the provider to reconcile their billing and financial transactions with
Medicare. The RA, which is included in either electronic or paper format with every
payment sent to a Medicare provider can be numerous pages with very granular level of
detail on each service billed and paid or denied. Based on years of experience and
rigorous development, in collaboration with the provider community, Medicare has
honed a Medicare explanation of payment that better meets provider needs. The
Medicare contractors have the expertise and systems necessary to produce the RA. If
Treasury were to issue the payment, the RA would have to be prepared by the Medicare
contractor. The synchronization among the payment batch creation in HIGLAS, the RA
creation by the Medicare contractor and the payment remittance by FMS treasury could
lead to discrepancies among the three systems and a possible increase in customer service
inquiries and costs. For these reasons, CMS is currently working with FMS and Treasury
to determine the best way to participate in the FPLP, either through the Non Treasury
Disbursed Option (NTDO) or the Treasury Disbursed Option (TDO).

Oracle Federal Financials (a commercial off the shelf product that meets the federal
requirements for financial management and accounting systems) produces a payment
amount for each check, which is the amount that must be disbursed. There is no
functionality within Oracle that allows for a partial payment of a check amount. The
entire amount must be remitted and this amount is captured during the Check
Confirmation process. If for instance, HIGLAS sent a payment file to the FMS Treasury
Disbursing Office and a check in that file were issued for less than the file amount as a
result of FPLP offset, the check could not be successfully confirmed within Oracle
without extensive application customization.
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The NTDO process issues two checks, one to the provider equal to the amount of the
claims being paid minus the amount of any offset. It also issues a check to the Third
Party in the amount of monies withheld from the provider for offset. For this reason,
there is no impact in Oracle that must be addressed to implement the NTDO process.

The NTDO process and related Third Party Payment functionality within HIGLAS
offsets the payment to the provider during the payment batch. The amount of the offset is
subtracted automatically from the check amount. At the same time, payable invoices are
created for the Third Party, in this case Treasury FMS. A payment document (i.e.
check/EFT) is subsequently issued to the Third Party. Both payments are then cleared in
Cash Management and an audit trail exists in the system of monies withheld and remitted
to the Third Party.

The TDO process issues one check to the provider equal to the amount of the claims
being paid minus the offset. In doing this, a discrepancy is created between the amount
of the check issued in HIGLAS and the amount actually presented to the provider.
HIGLAS would have to customize our Oracle Federal Financials product to handle this
discrepancy.

For instance, an issue that needs to be addressed if we were to adopt the TDO process is
the clearing of the check/EFT in HIGLAS. The provider presents the Treasury FMS-
reduced payment document to the bank and it is interfaced to HIGLAS and does not
reconcile in Cash Management with the amount Oracle Accounts Payable issued.

6. You testified that CMS notified GAO in 2001 that CMS would not be able to
participate in the FPLP for approximately five years, and you further testified at the
hearing that CMS is now “at the time frame projected.” Explain what you meant
when you stated that CMS is now “at the time frame projected,” in light of the fact
that, other than the Medicare Parts that were created after 2001, CMS is still not
participating in the FPLP and has no immediate plans to do so.

Answer

CMS is currently working with FMS and Treasury to determine the best way to
participate in the FPLP, either through the Non Treasury Disbursed Option (NTDO) or
the Treasury Disbursed Option (TDO). CMS is also participating in workgroups that will
determine the most feasible way to automate the current paper levy process being used in
today’s environment by the Medicare contractors.

7. In your testimony, you stated that continuous levies could only occur if IRS turned
relevant information over to CMS. However, if your agency would provide FMS
with limited, non-patient specific information that CMS already has, namely
providers’ names, Taxpayer Identification Numbers (TINs), and the amount each is to
be paid, FMS would perform the match against the IRS data as they have done on
behalf of numerous other agencies and offices. Explain why it is preferable to add to
the CMS workload and the complexity of CMS’s systems by having CMS perform
the screening process, when a highly effective process already exists, namely FPLP.
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Answer

CMS, and specifically HIGLAS, is working towards participation in the FPLP within the
earliest possible timeframe. We already have the necessary functionality in place to enact
our own levy activities via the TPP process. All that would be necessary to complete our
ability to accomplish this would be to develop files/reports to exchange our payee data,
our prospective payment activity and our collected monies with Treasury FMS on a
regular, electronic basis. We already have current reports available that would serve as a
solid starting point for achieving integration with the Treasury FMS debtor database.
This FPLP model or relationship, known as the NTDO is already in use by the United
States Postal Service (USPS), another government agency using the Oracle Financials
product.

There are some technical hurdles posed by the NTDO option. These technical hurdles
relate specifically to the 2008 implementation date. The technical issues that must be
addressed involve the automation of current functionality and the exchange of data
between HIGLAS and Treasury FMS. We do not foresee any technical issues that would
preclude the NTDO process from being a viable solution for HIGLAS. However, there
are structural changes to CMS’ financial systems that would have to be addressed if we
allowed FMS treasury to disburse Medicare payments processed through the HIGLAS
system under a TDO option. We are, however exploring both options, and will adopt the
one that offers the best and quickest way to full FPLP participation.

8. Discuss the feasibility of each of the following:

a. during the enrollment process, having Medicare providers sign a consent
authorizing IRS to disclose tax debt information to CMS;

b. informing Medicare providers that in cashing Medicare checks, they are
consenting to CMS supplying the provider’s TIN to IRS to confirm there is no
outstanding tax debt; and

c. informing Medicare providers that in billing Medicare, they are consenting to
CMS supplying the provider’s TIN to IRS to confirm there is no outstanding tax
debt prior to payment.

Answer

We believe having providers sign a consent authorizing IRS to disclose tax debt
information to CMS is a viable approach and are analyzing whether regulations are
needed to implement this approach.

We are reviewing the feasibility of these and other changes in the enrollment process
which will require physicians and other providers and suppliers of services to certify that
no tax debt exists at the time of filing and to authorize Medicare contractors to verify tax
debt information with the Internal Revenue Service or state taxing authorities. We are
currently analyzing whether implementing regulations are necessary.
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9. In your testimony, you stated that the Department of Health and Human Services’
Office of Inspector General may exclude Medicare providers from Medicare on
several bases, both statutory and permissive. Describe these exclusions further,
including, but not limited to, the following:

a. who is responsible for ensuring that these exclusions are upheld;

b. how the exclusions are determined for an individual provider, e.g. through self-
reporting or investigation;

¢. whether these exclusions apply only upon enrollment, or whether subsequent
changes in status can result in a provider being excluded at a later date; and

d. whether exclusion requires a conviction. For example, if there is evidence that a
provider had been defrauding Medicare, could the provider be excluded from the
program or otherwise disciplined before a conviction has been rendered?

Answer

a. who is responsible for insuring that these exclusions are upheld

Whether the exclusion is mandatory or permissive, when CMS and its contractors receive
information from the OIG regarding an exclusion, the CMS contractors update their
payment systems to reject/deny payments for items/services on or after the effective date
of the exclusion unless an exception applies. One exception would be the rendering of
certain emergency items or services.

b. how the exclusions are determined for an individual provider, e.g. through self-
reporting or investigation;

Most OIG exclusions are as a result of investigations, and referrals from other agencies,
though some providers are excluded as a result of entering into a settlement agreement.

c. whether these exclusions apply only upon enroliment, or whether subsequent
changes in status can result in a provider being excluded at a later date;

Exclusions may occur after a provider has enrolled. Please note that providers who are
excluded prior to applying for enrollment will not be approved based on the exclusion.

d.whether exclusion requires a conviction. For example, if there is evidence that a
provider had been defrauding Medicare, could the provider be excluded from the
program or otherwise disciplined before a conviction has been rendered?

Exclusions under section 1128(a) are mandatory and require a conviction before an
exclusion is imposed. Exclusions under section 1128(b)(1), (b)(2) and (b)(3) are
permissive, but also require a conviction before an exclusion is imposed. The remaining
section 1128(b) exclusion authorities could be imposed before a conviction occurs.
Medicare fraud does not always result in a conviction; ofien the government reaches civil
settlement agreements instead.
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Additionally, CMS administrative remedies such as pre-payment medical review and
payment suspension may be imposed prior to a conviction or exclusion if there is
evidence of fraud. These administrative actions help ensure that only appropriate
payments are made.

10. Describe the process by which contractors for CMS check the National Practitioner
Databank to confirm that providers have not been excluded from Medicare and still
have a current license, as well as CMS’s oversight of that process.

Answer

CMS does not utilize the National Practitioner Databank (NPD) during the enrollment
process. Instead, Medicare contractors review all persons and entities listed on the CMS-
855 application against Qualifier.net, which contains more comprehensive information
than the NPD. The system captures data on the provider’s licensure status, as well as
whether the person/entity under review is excluded or debarred from Medicare. The
provider is also required to submit copies of all licenses and certifications with its
application, and to identify whether it (or any of its owners, partners, managing
employees, etc.) has incurred any adverse legal actions.

11. Explain CMS’s systems for each of the following:
a. preventing providers that have a history of providing substandard care from
providing similarly poor care to Medicare beneficiaries;
b preventing providers with convictions for crimes of violence, elder abuse (and its
variants), and similar offenses from participating in the Medicare program; and,
¢. preventing providers that have previously defrauded Medicare from continuing to
do so.

Answer

CMS reviews all names listed on the Medicare enroliment application (CMS-855) against
Qualifier.net. Qualifier.net will reveal the provider’s licensure status, including past
license suspensions, revocations, and ~ in some cases — reprimands. If the provider has
had some sort of licensure action against it, the Medicare contractor will investigate the
reason (s) (poor care, improper conduct, etc.). In addition, all providers are required to
list on the CMS-855 any adverse legal actions imposed against them and to furnish
documentation that outlines the adverse action.

Moreover, certified providers and certified suppliers - such as hospitals, home health
agencies, and ambulatory surgical centers - must undergo an initial State survey prior to
enrolling in Medicare and are subject to periodic resurveys. Such surveys will reveal
whether the provider/supplier meets Medicare’s Conditions of Participation.

CMS also relies on State licensing bodies to determine whether a physician or non-
physician practitioner meets state licensing requirements,

Finally, CMS issued a provider enrollment regulation, 42 C.F.R. 424.500 et seq., on April

21, 2006, giving CMS the authority to deny or revoke the billing privileges of any
provider or supplier that has been convicted or has an owner that has been convicted of a
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felony within the past 10 years. Additionally, pursuant to this regulation, CMS has the
authority to deny or revoke the billing privileges of any provider or supplier where the
provider or supplier or any owner, managing employee, official, medical director,
supervising physician, or health care personnel of the provider or supplier has been
excluded from any Federal health care program or has been debarred, suspended or
otherwise excluded from participation in any other Federal procurement or non-
procurement program or activity, See 42 C.F.R. sections 424.530(a)(2) and
424.535(a)(2).

12. At the hearing, you stated that you believed CMS would support a change in the law
to permit CMS to participate in the Treasury Offset Program for the collection of non-
tax debt (e.g., child support and student loans), and that you were going to “take it
back and ask.” Whom did you ask, and what was the response?

Answer

The Administration has an established process for developing and responding to
legislative proposals. After consulting with CMS staff, we conclude that a change of this
nature would require the input of multiple Administration stakeholders, and would need
to be handled pursuant to the established process for developing legislative proposals,
which are ultimately put forth in the President’s Budget.

13. Provide a status report by April 30, 2007, on your efforts to work with FMS to
develop a system to include Medicare providers in the Federal Payment Levy
Program either (1) by making Medicare provider payments through FMS or (2) by
having FMS identify payees with tax debt, so CMS and its contractors can levy the
payments themselves.

Answer

CMS is an active member of the Federal Contractor Tax Compliance task force (FCTC),
and is working to identify an automated way for CMS payments to be levied. A
subgroup has been formed to focus solely on this solution.

We have undertaken a joint effort with FMS to conduct two pilots to determine the best
method for automating the offset of Medicare payments. One approach, the NTDO,
would use HIGLAS to levy the Medicare payments based on a daily information
exchange between FMS and HIGLAS. The other approach, the TDO, would redirect
Medicare payment authority to FMS to disburse Medicare payments. These pilots will be
conducted during the 4™ Qtr of FY07.

The subgroup consisting of the IRS, FMS, and CMS meets on a regularly scheduled
basis. Through these meetings, FMS and CMS have been able to share information
regarding CMS payment volumes and frequency, file formats, accounting information,
and legal requirements. On April 12, 2007, personnel from both FMS' headquarters and
FMS' payment processing center in Philadelphia, along with CMS personnel, visited one
of CMS' fiscal intermediaries to view a demonstration of CMS' claims and payment
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processes. On April 19, 2007, personnel from CMS visited FMS® Philadelphia Center to
observe FMS’ payment process.

Additionally, the subgroup conducted a conference call on April 25, 2007 with the USPS
which is in the process of implementing an NTDO process with FMS. USPS utilizes a
commercial accounting software package similar to that used in the CMS HIGLAS
system. Information obtained in this call will be used in the CMS NTDO pilot.

The subgroup is focusing on the first of the pilots, the NTDO process. In this pilot, FMS
would match information about CMS' payments, on a daily basis, against the tax debts
included in the FPLP. FMS would provide information back to CMS when there was a
match and CMS would levy the payments,

Medicare Operational Background Information:

s Medicare processes approximately 1.3 billion claims yearly and the numbers
are growing each year.

e 60 million payments (of which 48 million are checks) issued.

« Medicare issues detailed remittance advice notices with each payment
explaining in line level detail what is being paid or not being paid with respect
to each claim processed. Remittance advices can contain as many as 10,000
lines of detail.

¢ Medicare payments are not scheduled; they are processed as received and paid
timely within statutorily mandated timeframes.

This information is being analyzed by the IRS, FMS and CMS workgroup in
preparation for the implementation of the pilots.
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