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USCIS FEE INCREASE RULE

THURSDAY, SEPTEMBER 20, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON IMMIGRATION, CITIZENSHIP,
REFUGEES, BORDER SECURITY, AND INTERNATIONAL LAW
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:01 a.m., in
Room 2141, Rayburn House Office Building, the Honorable Zoe
Lofgren (Chairwoman of the Subcommittee) presiding.

Present: Representatives Lofgren, Gutierrez, Delahunt, King,
and Goodlatte.

Staff present: Ur Mendoza Jaddou, Chief Counsel; R. Blake
Chisam, Majority Counsel; George Fishman, Minority Counsel; and
Benjamin Staub, Professional Staff Member.

Ms. LOFGREN. Since we have sufficient Members here to begin
our hearing, the Subcommittee will come to order.

I would like to welcome the Immigration Subcommittee Mem-
bers, our witnesses, and members of the public to the Subcommit-
tee’s hearing on the immigration fee increase rule and H.J. Res. 47,
a resolution that would render the recent immigration fee increase
rule by the U.S. Citizenship and Immigration Services null and
void and require the Agency to issue a new rule to modify its fees.

Our Subcommittee held its first hearing on the 2007 fee increase
rule on February 14, when the rule was initially proposed. At that
time, I had many questions about the methodology used to cal-
culate the new fees, including how and if actual costs were accu-
rately calculated, whether those actual costs included financial mis-
takes made by the Agency, and whether USCIS had properly pre-
pared a plan for technology transformation, a cost that was used
to justify the increase in fees.

Every answer I received to questions I had at that time led to
even more questions and concerns about the rule. So, for the last
7 months, my staff and I have engaged USCIS and outside experts
to understand the rule and its methodology, and I am still con-
cerned. As a result, I have introduced H.J. Res. 47 to render the
fee rule null and void and require the Agency to issue a new rule
to modify its fees.

The Subcommittee has sought detail on how the technology
transformation will work. We have asked the basic question of how
to define success and how to measure that success. After 7 months,
we have not received information sufficient to ensure that the
money spent on technology will result in a system that is sufficient,
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scalable, secure, and interoperable. I am hopeful that today we will
get some answers.

And I would now recognize our distinguished Ranking minority
Member, Steve King, for his opening statement.

[The prepared statement of Ms. Lofgren follows:]

PREPARED STATEMENT OF THE HONORABLE ZOE LOFGREN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA, AND CHAIRWOMAN, SUBCOMMITTEE ON
IMMIGRATION, CITIZENSHIP, REFUGEES, BORDER SECURITY, AND INTERNATIONAL
Law

I would like to welcome the Immigration Subcommittee Members, our witnesses,
and members of the public to the Subcommittee’s hearing on the immigration fee
increase rule and House Joint Resolution 47, a resolution that would render the re-
cent immigration fee increase rule by the U.S. Citizenship and Immigration Services
null and void and force the agency to issue a new rule to modify its fees.

Our Subcommittee held its first hearing on the 2007 fee increase rule on February
14 when the rule was initially proposed. At that time, I had many questions about
the methodology used to calculate the new fees, including how and if actual costs
were accurately calculated, whether those actual costs included financial mistakes
made by the agency, and whether USCIS has properly prepared a plan for tech-
nology transformation, a cost that was used to justify the increase in fees.

Every answer I received to questions I had at that time led to even more ques-
tions and concerns about the rule. So, for the last seven months, my staff and I have
engaged USCIS and outside experts to understand the rule and its methodology.
And I'm still concerned.

As a result, I have introduced H.J. Res. 47 to render the fee rule null and void
and force the agency issue a new rule to modify its fees.

The Subcommittee has sought detail on how the technology transformation will
work. We've asked the basic question of how they define success and how they will
measure that success. After seven months, we have not received information suffi-
cient to assure us that the money spent on technology will result in a system that
is efficient, scalable, secure, and interoperable.

I am hopeful that today we will finally have some answers.

(ll\/Ir. KinG. Thank you, Madam Chair. I appreciate this hearing
today.

In February, this Committee held a hearing on the USCIS fee in-
creases, and I welcome back Chief Financial Officer Rendell Jones,
as well as Associate Director for Domestic Operations Mr. Michael
Aytes, who were also helpful in our last hearing in explaining the
rationale and need for the fee increases.

Holding a second hearing on the fee increases this session, when
the new fee schedule has been in effect for only 1 full month,
should certainly allay the concerns of some that fee-reliant USCIS
is not subject to sufficient congressional oversight.

The rule we are reviewing today took effect on May 30 after a
60-day public comment period. Thousands of comments were re-
ceived and fully evaluated prior to publishing the final rule that re-
sulted in several changes to the proposed rule. Those changes in-
cluded discounted fees for children who are filing adjustments of
status applications concurrently with their parents and the expan-
sion of the fee waiver rules for certain applications.

On July 30, the day the new fee rule took effect, Chairwoman
Lofgren introduced H.J. Res. calling for the rule to be given no
force and effect. I am concerned that this was done without the
benefit of a GAO report on the latest USCIS fee study or the re-
sulting fee schedule, especially since the USCIS fee study was con-
ducted as a result of the GAO findings in 2004.

However, Chair Lofgren first requested such a hearing report
last week in a letter dated the day before this hearing was noticed.
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I, therefore, must conclude that H.J. Res. is a rush to judgment.
We should wait for the GAO audit before concluding that the fee
calculations are flawed.

Federal law authorizes USCIS to collect fees to cover the full
costs of adjudicating all of the applications it receives, including
the cost of adjudicating applications for which it does not, for hu-
manitarian reasons, collect fees.

Full cost recovery includes more than the direct cost of providing
services. It covers overhead and support costs, such as the cost of
personnel, facilities and litigation. Most importantly, it includes the
cost of background checks and fraud detection, both of which are
critical to ensuring that immigration benefits are granted to those
who deserve them and not to those who do us harm.

When the examinations fee account was created, it was intended
that USCIS become a predominantly fee-funded Agency. Some dis-
agree with this concept, but I believe that the American taxpayer
should not have to foot the bill for granting a highly sought-after
benefit to immigrants, and while I certainly agree that our Nation
is enriched by legal immigration, given the competing needs for tax
dollars, it only makes sense that those who directly receive an indi-
vidual immigration benefit should pay for it.

The Office of Management and Budget has stated that when the
public benefits as a necessary consequence of an Agency’s provision
of a benefit to an individual, the Agency should seek to recover
from the identifiable recipient either the full cost of the Federal
Government of providing the special benefit or the market price,
whichever applies.

There is no fair market price that can be assigned to the privi-
lege of living and working in this country. The ability to naturalize
is the greatest benefit a country can bestow. Indeed, it is priceless.
Therefore, USCIS should structure its fees to recover its full costs.

The new fee schedule is based on a comprehensive fee study that
was conducted at the recommendation of the GAO in the 2004 re-
port. That was the last report conducted on this issue. Although
the increases may be substantial in some categories, they are not
necessarily excessive.

Even the new $595 fee for naturalization applications only re-
quires that a prospective citizen save about $10 per month toward
the objective during the 5 years of permanent residence needed to
apply. The application fees for other benefits remain a minor por-
tion of the overall costs of bringing a relative, a fiance, or an em-
ployee to the United States.

USCIS has structured the fee rule so that there will be measur-
able near-term improvements that will benefit all stakeholders.
These include a 2-month decrease in processing time for the four
major kinds of applications by the end of fiscal year 2008 and a 20
percent overall reduction for all application types by the end of fis-
cal year 2009.

Unless GAO finds the fees excessive, the new fee schedule should
remain in place to allow USCIS to fund continued service improve-
ments while enhancing its security and fraud-detection capability.

I look forward to hearing from the witnesses.

I thank you, Madam Chair, and I yield back the balance of my
time.



Ms. LOFGREN. Thank you.

As neither Chairman Conyers nor Ranking Member Smith are
present, we will invite them either to submit their statements for
the record or to deliver their statements if they arrive later during
the hearing. And mindful of our time constraints, other Members
are invited to submit their opening statements in the record.

The prepared statement of Mr. Conyers follows:]

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, AND CHAIRMAN, COMMITTEE ON THE
JUDICIARY

Today’s hearing provides an opportunity for us to obtain answers to some very
serious questions regarding the substantial fees charged by the U.S. Citizenship and
Immigration Services to immigrants seeking citizenship in the United States.

As many of you will recall, I expressed deep concern about the size and fairness
of these fees when we met last February about the agency’s proposed fee increases.

Here are just a few questions that I hope will be resolved today.

First, what is the justification for increasing naturalization application fee by 80
percent? Congress has repeatedly appropriated funds to USCIS so it can address
processing backlogs and make long-overdue infrastructure and technology improve-
ments. Yet, the agency apparently needs additional funding and we need to know
that it is justified.

Second, what effect do these increased fees have on legal immigrants trying to ex-
press their patriotism and commitment to this country by applying for citizenship.
I am particularly concerned about the equity of charging future applicants for the
costs of the agency’s past failures.

Third, we need an explanation about why USCIS is using funds from its Premium
Processing Fees to fund operating costs beyond those permitted by law. The law spe-
cifically states that Premium Processing fees must be used solely to cover the costs
of adjudicating Premium Process Service cases and to make information technology
infrastructure improvements.

I want to commend Chairwoman Lofgren for her leadership on this issue and for
introducing House Joint Resolution 47, which would require the agency to recon-
sider its cost structure and substantiate the fee increase it really needs.

I am pleased to introduce our first panel this morning. We have
two panels of witnesses, and seated on the first panel, I am pleased
to welcome back Deputy Director of U.S. Citizenship and Immigra-
tion Services, Jonathan Scharfen. Prior to assuming his post at
USCIS, Mr. Scharfen served for 25 years in the U.S. Marine Corps,
retiring in 2003 at the rank of colonel. Mr. Scharfen is no stranger
to the House of Representatives, however, where he served as both
Chief Counsel and Deputy Staff Director to the House Inter-
national Relations Committee following his military service. Mr.
Scharfen received his B.A. from the University of Virginia, his J.D.
from the University of Notre Dame, and his LL.M. from the Uni-
versity of San Diego.

Next, I am pleased to welcome back Rendell Jones, the chief fi-
nancial officer of USCIS. Responsible for the budget, accounting
and financial planning of the Agency, Mr. Jones became USCIS’s
first CFO in March of 2006. Prior to his appointment, he served as
the Deputy Budget Director of the Department of Homeland Secu-
rity. His tenure with the Federal Government, however, began at
the Department of Justice in 1996 as a Presidential Management
Intern. Mr. Jones later worked as the management analyst in the
Civil Rights Division and also served as one of the Department’s
Congressional Appropriations Officers. He earned a bachelor’s in fi-
nance cum laude from Virginia Commonwealth University and a
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master’s in public administration from North Carolina State Uni-
versity.

And finally, we would like to welcome Michael Aytes back to the
Subcommittee. Mr. Aytes is the associate director of Domestic Op-
erations at USCIS. Mr. Aytes began his career with the Federal
Government’s immigration agencies in 1977, after graduating with
a bachelor’s degree from the University of Missouri. After then-INS
hired him as an immigration inspector in Chicago, he quickly rose
through the ranks and, in 1990, became the first Assistant Com-
missioner for Service Center Operations charged with managing all
the INS’s service centers. Mr. Aytes played a critical role in the in-
formation and Customer Service Division as it transitioned into
USCIS in 2003, and he has served as an Associate Director since
October of 2005.

As I think you all know, we have 5 minutes for opening state-
ments, and the lights will alert you with the yellow flash when you
have 1 minute to go. Your full statements will be submitted as part
of the record, and when your time is about to expire, we do ask
that you summarize.

And without objection, the Chair will recess the Committee as
necessary when we are interrupted by votes.

And we invite you, Mr. Scharfen, to begin.

TESTIMONY OF JONATHAN R. SCHARFEN, DEPUTY DIRECTOR,
U.S. CITIZENSHIP AND IMMIGRATION SERVICES; ACCOM-
PANIED BY MR. RENDELL JONES, CHIEF FINANCIAL OFFI-
CER, U.S. CITIZENSHIP AND IMMIGRATION SERVICES

Mr. SCHARFEN. Thank you very much, Chairwoman Lofgren,
Congressman King, Congressman Gutierrez. Thank you for the op-
p(l)rtunity to discuss recent changes made to the USCIS fee sched-
ule.

I am accompanied by our Chief Financial Officer, Rendell Jones,
and our Associate Director of Domestic Operations, Michael Aytes.

I welcome today’s hearing as part of an ongoing dialogue regard-
ing how much we charge for the vital services we provide. We wel-
come the Congress’s constructive advice and critical insight on this
matter and look forward to continuing to work closely with Mem-
bers of the Committee.

As you know, USCIS recently completed a lengthy fee review and
rulemaking process culminating with the July 30 implementation
of a comprehensive revised fee schedule.

The new fee schedule took into account more than 3,900 com-
ments received after the publication of the proposed rule in Feb-
ruary. We received comments from Members of Congress, commu-
nity-based organizations, refugee and immigrant service and advo-
cacy organizations, public policy groups, State and local govern-
ment entities, educational institutions, and private corporations,
among others.

We held numerous briefings and discussions with the Congress,
and the Director testified before this Subcommittee in February.

Based on this valuable input, the final fee schedule incorporated
a number of substantive changes to the proposed fee structure to
assist families with children applying for immigration benefits and
prospective parents trying to finalize their adoptions. The new fee
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structure also expands the availability of fee waivers and exemp-
tions for individuals seeking political asylum and special refugee
status and continues to provide benefits at no cost for victims of
human trafficking and violence.

USCIS made every effort possible to craft a rule and fee schedule
that is fair, equitable, and appropriate, given the urgent need to
dramatically improve immigration services to our customers, en-
hance security and integrity, and build a modern and efficient
Agency for the long term. Revenue generated from the new fees
will be reinvested to improve customer service, accelerate proc-
essing, enhance security, expand our offices, hire additional per-
sonnel, train those personnel and create new business processes to
decrease the time it takes to process applications.

Since the final rule became effective, I have been convening on
a monthly basis our Agency’s top leadership to monitor progress on
the additional hiring, infrastructure enhancements, and other im-
provements discussed in our rulemaking to ensure the initiatives
are on schedule and appropriately coordinated across USCIS.

Continuing to meet our processing goals will be a challenge due
to a recent surge in workload. We are presently facing a substan-
tial influx of new workload which we believe was driven by several
different factors, including progression of the employment-based
visa bulletin and the desire of many applicants to file before the
new fee schedule went into effect. We are also seeing an overall
sustained increase in filings, perhaps due to anticipation of com-
prehensive immigration reform and outreach regarding naturaliza-
tion.

While we are committed to meeting our processing goals, it will
take several months, if not more, to analyze the operational impact
of this influx of work on our goals. In the meantime, we are devel-
oping and implementing operational mitigation strategies to ad-
dress this recent surge.

With these new challenges on our horizon, preparation is key. So
that we may quickly and efficiently tackle a future caseload that
is guaranteed to increase, our core challenge is to build a 21st cen-
tury business infrastructure. Achieving this goal will take time.
USCIS and DHS leadership have devoted significant management
attention over the last year to develop our business transformation
program.

By replacing our outdated paper-driven system, new electronic
filing procedures will allow individuals the ability to create an elec-
tronic profile and online account with USCIS. These revised proc-
esses will help the Agency to meet customer expectations for on-
demand information and immediate real-time electronics service
over the Internet.

Towards this goal, USCIS has incorporated productivity meas-
ures into the fee model to ensure that productivity gains resulting
from automated business processes and better technology will be
factored into future fee reviews. USCIS plans to review and update
fees every 2 years. In comparison to fee reviews conducted during
previous Administrations, fee reviews going forward will combine
assumptions from recent experiences, incorporate productivity
gains resulting from the modernization of operations, and take ac-



7

count of foreseeable changes in national security measures and pro-
cedures.

With this flexible fee schedule, USCIS will obtain the resources
it needs to bring about the nature and extent of operational im-
provements sought by the Members of this Committee and Con-
gress as a whole.

I am familiar with the view expressed that this Agency should
be supported to some extent through appropriations instead of fees.
In general, however, USCIS was given express authority to cover
the full costs of its operations through customer fees. Law and pol-
icy have long provided that the costs of providing immigration ben-
efits are borne by those applying for them.

In the past, USCIS has relied on temporary funding sources,
such as appropriations. With a more stable and reliable funding
source of fee revenue, this Agency can operate more effectively and
respond to changing operational needs better.

I want to thank you for your time today, and I look forward to
a continuing dialogue with you about the strategic direction in op-
erations of USCIS in achieving our common goals.

Thank you, ma’am.

[The prepared statement of the U.S. Citizenship and Immigra-
tion Services follows:]
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PREPARED STATEMENT OF THE U.S. CITIZENSHIP AND IMMIGRATION SERVICES

U.S. Citizenship
and Immigration
Services
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DEPUTY DIRECTOR
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REGARDING THE FINAL RULE
TO
ADJUST THE IMMIGRATION BENEFIT
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BEFORE
THE HOUSE JUDICIARY COMMITTEE
SUBCOMMITTEE ON IMMIGRATION, CITIZENSHIP,
REFUGEES, BORDER SECURITY, AND INTERNATIONAL LAW

SEPTEMBER 20, 2007
RAYBURN HOUSE OFFICE BUILDING



Chairwoman Lofgren and Congressman King, Members of the Subcommittee, I want
to thank you for the opportunity to appear before you today to discuss the recent U.S.
Citizenship and Immigration Services (USCIS) fee schedule changes. Iam accompanied
by our Chief Financial Officer (CFO), Rendell Jones and our Associate Director of
Domestic Operations, Michael Aytes.

I welcome today’s hearing as part of an ongoing dialogue regarding our new fee
structure. 1 understand that Chairwoman Lofgren and Appropriations Subcommittec
Chairman David Price requested that the General Accounting Office conduct a study of
our Fee Account. We welcome the GAO’s insight and in the past have worked very
closely with them concerning our fee schedule.

As you know, USCIS recently completed a lengthy fee review and rulemaking
process, culminating with the July 30m implementation of the comprehensive revised fee
schedule.  The new fee schedule took into account more than 3,900 comments received
after the publication of the propesed rule in February, We reached out to, and visited
with, comununity based organizations and other interested public cntitics in sessions held
across the country. We received comments from Members of Congress, refugee and
immigrant service and advocacy organizations, public policy groups, statc and local
governmental entities, educational institutions, and corporations, among others. We held
numcrous bricfings and discussions with the Congress, andl the Direcior testified before
this Subcommittee in February.

Not only did we seek and receive comprehensive input, we made the feedback and
review process count. The final rule fee schedule incorporated a number of important
improvements to our original proposal. Examples include:

® Reducing by 25 percent the originally-proposed fee for a child whe files an
Adjustment of Status to Permanent Residence application concurrently with his or
her parents; :

e Permitting fee waivers for Adjustment of Status to Permanent Residence if
eligibility stems from asylum status, victims of human trafficking, certain juvenile
immigrants, or self-petitioners under the Violence Against Women Act;

¢ Providing that no application or biometric fee will be charged for the first update
for approval of an Application for Advance Processing of Qrphan Petition, so that
prospective parents may have an additional 18 month period after the first
application to be matched with a child without having to pay additional fees.

* Providing that the first request for extension of the approval of an Application for
Advance Processing of Orphan Petition will be accepted without a fee if filed
timely and no Petition Classify Orphan as Immediate Relative has been filed.
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e Adding “Spectal Immigrant-Juvenile” as a category of applicants exempt from the
$375 filing fee for the Petition for Amerasian, Widow(er), or Special Immigrant;

s Providing that USCIS officials can waive the $80 biometric fee.

USCIS made every effort possible to craft a rule and fee schedule that is fair,
equitable, and appropriate given the urgent need to dramatically improve immigration
services to our customers, improve security and integrity, and build a modern and
cfficient agency for the long term.

I cannot emphasize enough how important these objectives are for the Tuture of
USCIS. The Director and I are proud of the thousands of dedicated and hard working
USCI1S cmploycees in this country and abroad. I"ve seen first hand how our employees
perform extremely well each and every day despite huge demand and numerous
operational challenges. While it is enicouraging to know that undcr these circumstances
we can produce positive results, I also know that positive performance cannot be
sustained for the long term without necessary improvements.

Qur recent accomplishments should build confidence that USCIS will be able to meet
our ohjectives. We reduced an application backlog of 3.8 million applications to just
under 10,000 applications within USCIS control by the end of Fiscal Year (FY) 2006.
Substantial improvements in customer service infrastructure have been made, including
online filing, case updates, and change of address; the INFOPASS appointment system
has been implemented; and USCIS has vastly improved dissemination of information,
policies, and procedures to help people understand benefits and eligibility criteria. There
are many more significant improvements that must be made, but we are on the right
track.

We must use fee revenue not only to improve the services we provide today, but to
provide long-term immigration sccurity and service improvement. In some respects, we
are no different than a business that invests a portion of today’s dollars for the benefit of
its future financial health, emplovee productivity, and value o future customers.
Nevertheless, the new fee schedule attempts to minimize the price effect on current
customers by financing at least our Business Transformation program through premium
processing revenue.

Qur investments must be backed up by results and we have committed our
organization to working toward a defined set of performance goals. Since the Final Rule
became effective, I have been convening on a monthly basis our agency’s top leadership
to monitor progress on the additional hiring, infrastructure enhancements, and other
improvements discussed in our rulemaking to ensure the initiatives arc on schedyle and
appropriately coordinated across USCIS. Over time, applicants and petitioners should
see substantially improved service, with a goal ol reducing average processing times by
an estimated 20 percent by FY 2009. Under the FY 2008 goals, processing times for the
[-485 {Adjustment of Status) may be reduced from the current six months to four, and the
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N-400 (Naturalization} from seven months (o five. The goal includes keeping processing
times, overall, consistent nationwide.

While we are working toward meeting our current processing goals, we acknowledge
there will be a challenge due to a recent surge in workload. We are presently facing a
substantial influx of new workload which we hclieve was driven by several different
factors, including progresston of the employment-based Visa Bulletin and the desire of
many applicants to file before the new fee schedule went into effect. We are also seeing
an overall sustained increase in filings, perhaps due to anticipation of comprehensive
immigration reform and outreach regarding naturalization. While we are committed to
meeting our processing goals, it will take several months, if not more, to analyze
operational impact of this influx of work on our goals, In the meantime, we arc
developing and implementing operational mitigation strategies to address this recent
surge.

Our core challenge is building a 21% Century business infrastructure. Achieving this
goal will take time. USCIS and DHS leadcrship have devoted significant management
attention over the last year to ensure our Business Transformation program is developed
optimally, 50 that our procurement effort is a success. Planning efforts have slowed our
progress, but the stakes are very high and we clearly must get this effort off to the right
start while hitting the ground ruaning, We are very close to finalizing our acquisition
strategy, and I anticipate substantial progress in the development of initial capability in
our citizenship programs during FY 2008.

I want (o assure the Subcommittee that even though this fee schedule is now in place,
by no means will our assessment of planned investment and our overall cost structure
stop. USCIS plans to review and update fees every two years. In comparison to fee
reviews over the last decade, which essentially made retrospective adjustments on a
narrowly calculated fee review, future fee reviews will combine assumptions from recent
cxperiences, incorporate productivity gains resulting from the modernization of
operations, and take account of prospective activity changes (such as those that may arise
from additional security measures).

USCIS continues to seck ways to imprave productivity while decreasing costs. We
remain firmly committed to seeking new ways of doing business and reengineering
processes to contain costs and pass on the savings 1o customers. Portions of this fee
restructuring are designed to bring about greater efficiency and long term cost reduction.
Additionally, for the first time, USCIS has incorporated a productivity measure into the
fee model to ensure that productivity gains resulting from automated business processes
and better technology will be factored into future fee reviews.

I truly believe that with this fee schedule that USCIS will obtain the resources it
needs to bring ahout the nature and extent of operational improvements sought by
Members of this Subcommittee, other Members of Congress, the Government
Accountability Office, the Inspector General, and the USCIS Ombudsman. [ am familiar
with the view expressed that this agency should be supported to some extent through
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appropriations instead of fees. Appropriations support has thankfully been provided for
discrete operational needs in both the past (e.g., backlog elimination) and the present
(e.g., Federal Bureau of Investigation (FBT) nume check backlog assistance).

In general, however, USCIS was given cxpress authority to recover the full cost of its
operations through fee recovery. A full cost recovery system is fair to both USCIS
customers and taxpayers. Law and policy have long provided that the costs of providing
immigration benefits are borne by those applying for them, In the past, USCIS has relied
on temporary funding sources, such as appropriations. With a more stable and reliable
funding source of fee revenue, this agency can operate more effectively and respond to
changing operational needs.

We must put in place the necessary infrastructure to help facilitate improved
administration und enforcement of our immigration laws. We arc working actively to
address the Administration’s August announcement of reforms to strengthen our nation’s
immigration system within existing law. In addition to improving border security and
increasing interior and worksite enforcement, these reforms include streamlining guest
worker programs and helping new immigrants assimilate. Getting the improvements
sought through our revised fee rule is clearly the primary way USCIS will help. For
example, fee rule enhancements will help bring the FBI name check backlog down to
reduce wait times for legitimate applicants while helping us to more rapidly identify
people who threaten our security. Fraud detection enhancements for staff and
infrastructurc will help us vastly improve our ability to catch individuals fraudulently
attempting to obtain immigration benefits.

In closing, I again want to thank you for inviting me to this hearing. I look forward to
a continuing dialogue with you about the strategic direction and operations of USCIS in
achieving our common goals,
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Ms. LOFGREN. Thank you, Mr. Scharfen.

I think I may have confused matters when I introduced both Mr.
Jones and Mr. Aytes and then addressed you in the plural as to
testimony, because Mr. Jones and Aytes are here as resources to
answer questions and have relied on Mr. Scharfen to make the
Agency’s testimony.

So we will begin our questioning now, and I would first like,
without objection, to put in the record the letter sent by myself and
Chairman David Price to the General Accounting Office requesting
a review of the methodology that forms the basis of the fee meas-
ure.

[The information referred to is available in the Appendix.]

Ms. LOFGREN. I have a number of questions. I guess I would just
like to note—and I think other Members may pursue this more—
that if you look at 1991, what the fee was for citizenship, for exam-
ple, and what the fee is today, there has been a 750 percent in-
crease in the fee, and I am hard-pressed to think of anything else
in America that has gone up 750 percent in that timeframe. Even
health care I do not think has gone up that much.

So, certainly, I do not object to having a fee system. I think that
that has served the system and our Nation of immigrants well. The
question is whether the magnitude of the increase is justified and
whether this generation of fiances is paying for the accumulated
neglect of technology for the last several decades, which is really
why we have asked the GAO to take a look at this.

This is also an opportunity for us to take a look at what you are
doing with the money, and it is of great interest to me, as I think
you know. Recently, the General Accountability Office did a report
on your transformation program, and among their many findings,
there was concern expressed about the enterprise architecture and
whether there were sufficient guides and constraints in the trans-
formation plan with that enterprise architecture and alignment
process. I am wondering where the Agency is in the development
of its enterprise architecture for transformation. How close are we
to having this component identified?

And I further have a concern that, you know, you need to have
your enterprise architecture in place or else you end up with willy-
nilly acquisition of technology that does not work well, does not
interoperate, does not serve the mission of the Agency, and I have
recently learned that CIS is working on a whole new system, ap-
parently a relatively new one, on fraud detection. For national se-
curity, obviously, we want fraud detection, but I am concerned that
if that is disintegrated—I do not mean disintegrating—but not an
integrated computer architecture plan, it is not going to be inter-
operable, it will not work well, not only with CIS, but with the
other agencies that we must connect with.

So I am wondering, Mr. Scharfen, if you can address these ques-
tions or your team?

Mr. SCHARFEN. Yes, ma’am. Thank you very much.

I will start in reverse order, if I may, please, regarding, I believe,
the data system that you are referring to, is the FDNS-DS System.

Ms. LOFGREN. That is correct.

Mr. SCHARFEN. I agree that the going forward the transformation
system should incorporate all of the different systems—computer
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technology systems or business systems—that we have in our orga-
nization, and that is our intention, to do that.

In fact, we have met with this Subcommittee’s staff and, due in
large part to some of that interaction with the Committee staff and
with you, ma’am, and some of the professors out on the West Coast
with whom we had the benefit of meeting, we have increased our
efforts to ensure that our transformation program is all inclusive
and does include the type of systems, such as the FDNS-DS Sys-
tem.

Ms. LOFGREN. Could I interrupt just briefly?

And I thank you for that report.

And just for the benefit of the other Members, Stanford Univer-
sity, at my request, did volunteer their Computer Science Depart-
ment and School of Business as a free advisor to the Agency and
minority staff and majority staff and staff from the Agency did go
out and get the benefit of their thinking on the computer issues
particularly, and we do acknowledge and thank Stanford for that
donation.

If you could continue, Mr. Scharfen?

Mr. SCHARFEN. And part of that discussion did cover the Federal
enterprise architecture and where we were on that and whether or
not we were sufficiently along in identifying the different models
that make up that architecture. I guess there are five all together.
You have the performance reference model and then the business
service data and the technology pieces to that.

We have a relatively new Chief Information Officer who is, I
think, expert just on these architecture-type issues. He is also very
good and experienced with large contracting issues. And what we
have done, in terms of trying to better identify the performance ref-
erence models or the performance criteria, is that the CIO has an
effort, within the next 4 months, roughly, to better identify some
of those performance reference metrics and then be able to feed
those in to our ongoing transformation contracting, and we will try
to integrate that going forward with that transformation con-
tracting effort.

As to the GAO report, I would point out that we found the re-
port, in general, encouraging, especially on the part of our im-
proved planning that we had received. I guess they looked at nine
criteria.

Ms. LOFGREN. I do not disagree, but we always look for needs to
improve. We do not need to spend our time patting ourselves on
the back.

Mr. SCHARFEN. Fair enough. The performance measures was one
of the ones that they said we are falling short on, and so that is
what we have done, to answer your question, ma’am. The CIO is
pursuing that portion of the performance reference models. And
also, on the human capital, we have incorporated the human cap-
ital officer more in the transformation planning effort, which is an-
other shortcoming the GAO identified.

Ms. LOFGREN. I can see that my time has expired. Perhaps work-
ing with the minority, we can find a time where we can have even
a workshop type of meeting with the CIO and delve into more on
the computer plans, not limited by the 5-minute rule.
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At this point, I would yield to the Ranking Member, Mr. King,
for his 5 minutes.

Mr. KiNG. Thank you, Madam Chair.

Mr. Scharfen, thank you for your testimony.

I look back on the February hearing and Mr. Aytes’ testimony
from that, that 85 percent of the fee waiver applications were
granted, and my question on that is what percentage of the
adjudicants are not revenue producing? In other words, of all the
applicants that we have, what percentage of them do not produce
revenue and what does that do to add to the cost of the fees of
those that do produce revenue?

Mr. SCHARFEN. All together—and I will let my CFO chime in
here if I do not have the percentages right—as to fee waiver appli-
cations, only about 1 percent of applicants apply for a fee waiver.
In terms of both the waivers and those applicants that do not have
to pay the fee, it covers 6 percent of the applicants. That is includ-
ing people such as refugees that would not be paying. So that is
6 percent, to answer your question directly, sir.

In terms of the work that is involved, it represents 8 percent of
the workload that is not covered by fees.

Mr. KiNG. Thank you. That gives some clarity to it and a sense
of proportion, and I notice Mr. Jones nodding his head to confirm
that testimony.

And T also recognize you are working with the FBI on back-
ground checks and, when you engage the FBI, does that incur a fee
on your part? Do you have to compensate them for their work?

Mr. SCHARFEN. Yes, sir. We have just been working with the FBI
on those, and going forward, we will be paying an increased fee for
the FBI name checks and fingerprint checks as well.

Mr. KING. And that is calculated into your analysis when you
have these fee changes?

Mr. SCHARFEN. That is correct. Yes, sir.

Mr. KiNG. Then I wanted to express something else here that is
maybe a little bit broader question, and that is that the debate that
lingers yet—and I think we have come to some sense of consensus
on fee based and, of course, all Members of this Committee do not
agree on the fee based part—is that some would like to see that
borne by the taxpayer, and some would like to see that entirely
borne by the applicants, and I am in that category of entirely borne
bf)_f the applicants because they are the ones that receive the ben-
efit.

I just wanted to comment that it occurs to me that you are in
a situation where you are seeking to try to find a proposal here
that satisfies a consensus of us. In fact, if we could come to unani-
mous consensus, that would be the ideal situation. And what
strikes me is the idea of the galleon dialectic where you lay every-
thing out on the spectrum, and you say, “Well, taxes are objection-
able to this group, so they are off the table. And these fees are ob-
jectionable to this group, so they are off the table.” That would be
the fee waiver component of it.

And so it narrows down those areas where we can find a con-
sensus that we believe fees are appropriate, and the narrower that
gets, the higher the fees have to be for those who are paying them,
and so, at some point, we need to take a look at this and identify
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that maybe 6 to 8 percent of this cost that is added to the balance
of them is the fee waiver component. So those folks that do not
have the fees waived have a price in that of 6 to 8 percent more.

I do not know if that is the actual number. I know you have
given me a percentage analysis. Would you say that is accurate?

Mr. SCHARFEN. Yes. In terms of applicants, 6 percent of the ap-
plicants are not paying fees either through a waiver or by the pol-
icy decision that the other applicants would be paying for them,
such as the refugee or victims against violence applicants.

Mr. KING. And I want to go on record, I do not object to that.
I just point out that the narrower that lists get to the people that
are paying, the higher the rate gets for those that pay.
th‘}en, also, you have premium processing funds that are part of
this?

Mr. SCHARFEN. Yes, sir.

Mr. KiNG. Can you tell me how those premium processing funds
are applied across the balance of your costs?

Mr. SCHARFEN. Right. In the past, the purpose of those is for
transformation. In terms of into the new fee rule, those funds will
be going toward transformation. And one of the reasons why we are
so keen on getting a new fee rule is that, in the past, those funds
were not being spent entirely on transformation costs. They were
being spent on other operational costs because there were not
enough fees to cover the ongoing operations of the Agency, and that
is why there was interest in that area.

But the fees were falling so short that we were having backlogs
developed because of those shortcomings. But with the new fee,
those premium processing fees will end up being spent on trans-
formation, so that there will be over $100 million spent annually
on the transformation program, so that we can make some of the
improvements that we need to improve the delivery of services to
applicants.

Mr. KiNG. And closed technology infrastructure?

Mr. SCHARFEN. Yes, sir. Improved services, business processes. It
involves infrastructure, it involves technology, and it involves
transforming all of those to improve the services across the board.

Mr. KING. And the fees that go to fingerprints and background
checks the FBI are doing, will that result in more personnel being
put on board at FBI to turn this around more quickly?

Mr. SCHARFEN. Yes, sir. We have been working with the FBI
and, just recently, we have also had a number of meetings trying
to work through this difficult problem of the FBI backlog. Just in
terms of cases that are in a backlog at the FBI awaiting back-
ground checks, there are 150,000 in that backlog. That is
unsustainable, and so we are working with the FBI on two fronts:
one, to modify and improve or re-engineer the search criteria, and
two is to apply more of resources to the name-check process. The
FBI is hiring over 30 individuals to work just on the USCIS’s back-
og.

Mr. KiNG. Then if I could just quickly, in conclusion, pose this
question, is that once the infrastructure is up in place and there
are more FBI personnel, you have to have more to work the back-
log of 150,000 down than you will need to sustain the applications
after that backlog is worked down. So also into this fee, are we
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building infrastructure that will be in excess of our needs once the
backlog is resolved?

Mr. SCHARFEN. I would answer that in two ways. First, we would
like to bring down the speed, the time it takes to do a background
investigation to much less than 6 months. I am reluctant to set out
a goal here now. I would like to just first get rid of that FBI back-
log. Some of those cases, over 50,000, are over 2 years old, and we
would like to first get it down where we get rid of that backlog en-
tirely.

But then we want to work hard to get that below 6 months, and
that is what we are doing. In general, if we make improvements
and we have overcapacity, in retrospect, as we move forward be-
cause of these increases in technology gains, the idea is that every
2 years, you would have a new fee review and you would do a new
fee study, a cost analysis, so that you could have adjustments to
the fee so that you would not have that overcapacity.

Mr. KiNG. That is what I needed to know. Thank you, Mr.
Scharfen.

Madam Chair?

Ms. LOFGREN. Thank you. I recognize now Mr. Gutierrez for his
5 minutes of questioning.

Mr. GUTIERREZ. Thank you for calling the hearing, Madam
Chairwoman.

First of all, I would like to just speak to you so that you under-
stand that there are two differences of opinion on the immigrant
community that you serve.

I think it is a false dichotomy that is being made here between
permanent residence and the rest of the American population. The
fact remains that in order to get any means-tested program in the
United States, you have to be a permanent resident for 5 years. So
you do pay taxes for services you cannot receive, because the last
time I checked, there was not a deduction for the first 5 years.

Everyone that is a permanent resident—and you correct me if I
am wrong—is required to register at Selective Service, and, indeed,
in the war in Iraq, the first fatality was Lance Corporal Gutierrez,
permanent resident, entered the country, interestingly enough, un-
documented to the United States and the first casualty.

I mean, when I am on a road, permanent residents paid with
their taxes for that road that I traveled. When I get a book at a
library, they paid for that. When I call 911, they are helping to pay
for the police department and the fire department which I benefit
from. As a matter of fact, when I travel to Iowa, which might not
have as many people, but roads are just as expensive where there
is heavily populated populations, they helped pay for that through
their income taxes and Federal taxes and taxes on gasoline.

So it is kind of a false dichotomy that we are making here. Aren’t
there 80,000 permanent residents serving in the military forces of
the United States with much distinction today?

I just wanted to clear that up so that you might have another
point of view of how some people look at immigrant community.

I want to ask you a specific question. The proposed fee regula-
tion, was sent by you to OMB on October 26 of 2006. That is the
proposed regulation, your request for fee increases, first has to go
to OMB. Is that correct?
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Mr. SCHARFEN. Yes, sir.

Mr. GUTIERREZ. Okay. And that was done on October 26 for
these fee increases of last year. Is that correct?

Mr. SCHARFEN. I

Mr. GUTIERREZ. You have no qualms with that?

Mr. SCHARFEN. Yes, sir.

Mr. GUTIERREZ. We are under the 5-minute rule. You can go
check and correct your testimony later on.

A few days later—that is on November the 3rd—you folks sent
to OQMB for a regulatory change on the green card. Is that not cor-
rect?

Mr. SCHARFEN. I assume it is. Yes, sir.

Mr. GUTIERREZ. Okay. A week later?

Mr. SCHARFEN. Yes, sir.

Mr. GUTIERREZ. Okay. Then in February of this year, February
of 2007, you cleared the OMB hurdle for both the fee increases and
the green card changes. Is that not correct?

Mr. SCHARFEN. Yes, sir. I assume it is.

Mr. GUTIERREZ. So, basically, you said, “We want to send this to
OMB to follow the regulatory process for fee increases, and we
want to send a week later to change the green card.” Everybody
has to change their green card that has an unexpired date. You did
both those things basically simultaneously and, indeed, OMB with-
in weeks approved both of those for you. Is that not correct?

Mr. SCHARFEN. Yes, sir.

Mr. GUTIERREZ. All right. Good. Now the final rule on the fee in-
crease was published on May 30, 2007, and took effect on July 30,
2007. Is that not correct?

Mr. SCHARFEN. Yes, sir.

Mr. GUTIERREZ. Okay. Now what was the old fee for changing a
green card?

Mr. SCHARFEN. $190, sir.

Mr. GUTIERREZ. Plus $70 biometrics?

Mr. SCHARFEN. Yes, sir.

Mr. GUTIERREZ. And what is the new fee?

Mr. SCHARFEN. $80 for biometrics and $290 for the green card.

Mr. GUTIERREZ. So, although you received from OMB the author-
ity to go ahead and change the green card selection back in Feb-
ruary, 7 months ago, you waited until the fee increase went into
effect, thereby charging the very people who you want to have a
new green card an additional 40 percent. Is that not correct?

Mr. SCHARFEN. Yes, sir.

Mr. GUTIERREZ. Why did you do that? Why did you do that? If
you had authority to do both of these things, if you started the
process at the same time, if OMB approved them virtually simulta-
neously, why did you affect a community of people, 750,000 people,
who had done nothing wrong?

You issued them a green card without an expiration date. You
wanted them to change that green card, but is it not true that you
waited until the fee increase went into effect in order to tell them,
“We want you to change your green card”? Why did you do that?

Mr. SCHARFEN. Well, I think, if I could answer in a general fash-
ion, that as a general matter, the whole purpose behind the fee
rule is that recover our actual costs of——
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Mr. GUTIERREZ. That is not my question. My question is, you
asked for the green card regulation to be changed simultaneously
with the fee increases. You got approval for both of them simulta-
neously, yet you went ahead with the fee increases and then said,
“We want to change the rule on the green card.” Is that not true?

Mr. SCHARFEN. That is correct.

Mr. GUTIERREZ. Why did you do that? That is fundamentally un-
fair to a community of people who have played by the rules, but
you want additional dollars. As a matter of fact, you knew that, but
you did not put it in your budget, that you were going to get an
additional $277 million from green card holders here in the United
States of America. Is that not true?

Mr. SCHARFEN. Well, I think one thing I would point out, sir, is
that the green card rule is a proposed rule at this point and
that

Mr. GUTIERREZ. Can I just ask for 30 seconds to——

Ms. LOFGREN. Without objection. We have to vote.

Mr. GUTIERREZ. Thank you.

I understand that, but, you see, that is why I tried to be careful.

You went for the rule change to OMB in October. A week later,
you went for the green card. OMB approved both of them for you
in February of this year. You moved forward on the fee increase,
but waited until the green card change, although you had authority
at the same time. Why didn’t you do it all simultaneously? You
suggested in your testimony, you said, “Members of the panel,
many people have gone and applied for American citizenship be-
cause they saw the fee increase was coming,” right.

Why didn’t you give the same opportunity to permanent resi-
dents that have green cards to go ahead and take care of it before
the fee increase? It is fundamentally unfair for us, and it dem-
onstrates the inefficiency of your department and those—and I will
end with this—that say, “Just give your department, your Agency
all the money it wants,” because you guys have some kind of super
efficient model of Government.

You are not, and, in this case, I would suggest that you go back,
as you are looking at the rule, and say, “You know something? We
made a mistake. It was not really fair. We should charge the old
fee, not the new fee,” and give them the same opportunity because,
indeed, the Government worked for them efficiently and in a timely
manner.

Ms. LOFGREN. The gentleman’s time has expired, and I know Mr.
Scharfen wants to answer, but we have a vote. We will recess and
come back, and Mr. Scharfen may want to add something in an-
swer to your question after he thinks about it while we are voting.

So we are in recess until after this vote.

[Recess.]

Ms. LOFGREN. Under the rules, we can proceed with two Mem-
bers, and, ordinarily, we would wait for the Ranking Member, but
because we took an hour to vote, I am going to—I am sure Steve
is on his way over—at least introduce the next panel and invite
1\/51;1 Scharfen to see if there was anything further you wanted to
add.

Mr. SCHARFEN. No, ma’am, other than to say to Mr. Gutierrez,
I understand your points very well, and as the Marines say, sir, I
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hear you loud and clear, and I will take that back and put that into
our deliberative process, sir.

Ms. LOFGREN. Thank you.

And I would hope we would have time for a second round, but
given how long it has taken, I think we will move to the second
panel in hopes that Steve is on his way.

And so thank you very much. We will reserve—Mr. King has ar-
rived—the right to have additional questions submitted in the next
5 legislative days, and we ask if the Committee will forward them
to you if we receive them from Members and ask that you respond
as promptly as you can in that situation.

MIf'_ SCHARFEN. Yes, ma’am. Thank you for the opportunity to
testify.

Ms. LOFGREN. Thank you very much. Thank you.

We will now ask our second panel to come forward, and we have
coming forward Arturo Vargas, the executive director of the Na-
tional Association of Latino Elected and Appointed Officials, or
NALEO, and NALEO’s Educational Fund. Before joining NALEO,
Mr. Vargas served as the Vice President for community education
and public policy at MALDEF, the Mexican American Legal De-
fense and Education Fund. Mr. Vargas also worked as the Senior
Education Policy analyst at the National Council of La Raza prior
to his work at MALDEF. He serves on several community boards
in his home of Los Angeles, including those of the United Way and
Community Technology Foundation of California. He holds both his
master’s and bachelor’s degrees from my alma mater, Stanford
University.

Next, I am pleased to welcome Bill Yates, an executive consult-
ant with Border Management Strategies, an immigration and bor-
der security consulting firm. Mr. Yates began his career as a spe-
cial agent with the INS in Newark, New Jersey, and after 31 years
of service to the Federal Government’s immigration agencies, he re-
tired from USCIS in 2005 as Chief of Domestic Operations. The re-
cipient of several awards from USCIS for his distinguished service,
Mr. Yates also received the American Immigration Law Founda-
tion’s public service award last year. He earned his bachelor’s de-
gree in Asian Studies from Seton Hall University, and I would note
that over these many years, Bill was always a source of reliable in-
formation to me, and I appreciate his being here today.

And finally, I would like to extend a warm welcome to Rhadames
Rivera, the vice president of 1199, the Service Employees Inter-
national Union’s United Health Care East. Mr. Rivera has served
as vice president of the union, based in New York City, since 2000.
Prior to working with SEIU, Mr. Rivera coordinated housing and
organizer networks for the Urban Homesteading Assistance Board
in New York; taught as a training director and researcher in sev-
eral schools in Santa Domingo, Dominican Republic; and worked as
a counselor and job development specialist at the Cardinal Cushing
Center in Boston. He studied at Cornell University’s School of
Labor Relations’ Leadership Institute, as well as the Northeast
Broadcasting School in Boston, and earned his degree in social
work from the University of Puerto Rico.

Each of your full statements will be made part of the official
record of this hearing, but we would ask you to summarize in 5
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minutes your oral testimony, and when that yellow light goes on
on the table, it means there is only 1 minute to go, and then we
will move on to questions.

And, once again, let me apologize for our lengthy departure. The
House took longer than we thought it would to cast three votes, but
sometimes that is the nature of the House.

So, if we can begin with you, Mr. Vargas, welcome and thank
you.

TESTIMONY OF ARTURO VARGAS, EXECUTIVE DIRECTOR,
NALEO EDUCATIONAL FUND

Mr. VARGAS. Thank you, Chairman, and Ranking Member King,
and Congressman Gutierrez who has left the room. Thank you for
the invitation to appear before you today.

The NALEO Educational Fund is a nonprofit, nonpartisan orga-
nization that facilitates the full participation of Latinos in the
American political process. In fact, our founder is a past Member
of the House of Representatives, the late Congressman Edward
Roybal, who served in this chamber for over 30 years.

In January of this year, we launched our “ya es hora
jCiudadania!” campaign, it’s time, citizenship, which is a national
year-long effort to inform, education, and assist eligible legal per-
manent residents from across the United States apply for U.S. citi-
zenship. It was an effort that included more than 400 local and na-
tional organizations, including the National Council of La Raza, the
SEIU and the We Are America Alliance and our media partners,
Univision Communications, Entravision, and impreMedia, who
have played a critical role in our public education efforts, and I
would say that this campaign is in part responsible for the surge
that the USCIS referred to earlier in applications for naturaliza-
tion.

Nonetheless, the application fee increases implemented by the
USCIS are imposing a prohibitive financial burden on countless im-
migrant families. According to 2000 Census data, more than one
out of three of our Nation’s noncitizen households have annual in-
comes of less than $25,000, and data from the Pew Hispanic Center
suggests that 25 percent of residents eligible to naturalize have
family incomes below the poverty line.

We know that multiple family members often want to apply for
naturalization at the same time. With the increase imposed, a fam-
ily of four would confront a bill amounting to $2,700. Even the cost
for one family member of $675 represents, for many newcomer fam-
ilies, the cost of their monthly rent or their mortgage payments.

We believe that the increase in immigration application fees over
the past 15 years, as you noted, Chairman, is a result of funda-
mental flaws in our system for financing immigration services,
which have also left the USCIS without the funding for important
business process and infrastructure improvements needed to mod-
ernize its operation.

This system has primarily resulted from a combination of factors,
in our view: the USCIS’s misinterpretation of a perceived statutory
mandate to fund virtually all Agency costs from application fee rev-
enues, and the lack of congressional action to clarify that the statu-
tory section does not require the Agency to completely fund its op-
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erations exclusively through those fees; the Agency’s reluctance to
seek sufficient appropriated funding to complement fee revenues,
which could help keep application costs at a reasonable level; and
congressional mandates that require many immigrant applicants to
essentially fund services unrelated to their own application.

Our first concern with the USCIS’s interpretation of the statute
is in the way it determines the cost of providing adjudication and
naturalization services, which are covered from fees. Attached to
my written testimony are comments we provided to the Agency
when it officially proposed the fee increases. These comments con-
tain a more technical analysis of what we believe are some of the
more questionable calculations used by the Agency to ascertain
how much it will cost to provide services to applicants.

We are particularly concerned that under our current system of
financing immigration adjudication, newcomers are being required
to shoulder the entire burden of paying for the modernization of
the USCIS and major enhancements for immigration operations
that benefit the Nation as a whole.

In its rulemaking for the current increase, the USCIS described
$524 million in additional resource requirements that involve the
cost above the basic resources the Agency claims it needs to reach
its missions responsibilities. This half-billion dollars represents
one-quarter of the $2 billion budget for the Agency it assigns for
fiscal year 2007-2008 application processing activities.

However, a significant number of these resource requirements
appear to be fairly expensive, which are unusual and atypical of a
normal application processing year, such as the establishment of a
second full-service card production facility and upgrades to USCIS’s
information technology environment. There is no reason why Con-
gress is prevented from appropriating funds for immigration natu-
ralization services, and there are many reasons why the USCIS
should actively seek such funding from Congress.

We believe that the Members of the Subcommittee, the leader-
ship of the Agency, and those who work closely with our Nation’s
newcomers share a common vision for American’s immigration sys-
tem. We want a well-managed immigration system that can make
timely and accurate adjudications in an evolving national security
involvement. We want to ensure the applicants pay a reasonable
fee to receive policy immigration services. However, our current
system for financing these services will simply not allow us to
achieve these goals.

We believe the USCIS must rescind the current fee increase and
work with the Administration and Congress to implement some
changes, and my policy recommendations are summarized on pages
10 and 11 of my testimony, and, in essence, what we believe is we
just see a partnership between America’s newcomers and America
because, in fact, the benefit of being a citizen is not a one-way
street. America benefits when newcomers become full participants
in our democracy and contribute with their lives. I speak here as
a son of a naturalized citizen, and I can say that I think this coun-
try is stronger today because my mother participates in every sin-
gle election.

Thanks.

[The prepared statement of Mr. Vargas follows:]
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Chairman Lofgren, Ranking member Representative King and members of the Subcommittee:
lam Arturo Vargas, Executive Director of the National Association of Latino Elected and
Appointed Otticials (NALEO) Educational Fund. Thank you for the invitation to appear before
you today on behalf of the NALEO Educational Fund to discuss the impact of the United States
Citizenship and Immigration Services (USCIS) fee increase rule on the Latino community and all

of our nation’s newcomers.

The NALEO Educational Fund is a non-profit, non-partisan organization that facilitates full
Latino participation in the American political process, from citizenship to public service.

Our constituency includes the more than 6,000 Latino elected and appointed officials nationwide.
For the last two decades, the NALEO Educational Fund has been on the forefront of national and
local efforts to promote U.S. citizenship, and assist eligible legal permanent residents with the
naturalization process. Our efforts have included community workshops and other activities to
help newcomers submit their application materials. Since 1985, we have operated a toll-free
information and resource hotline for callers with questions about the naturalization process — in
the last five years alone, we have assisted about 75,000 callers through the hotline. Since 1993,
the NALEO Educational Fund has also conducted a comprehensive national public service media

campaign to inform newcomers about the opportunities and requirements of U.S. citizenship.

Most recently, in January 2007, we launched our ya es hora ; Cindadania! (1f’s time, citizenship!)
campaign, a national year-long effort to effort inform, educate and motivate eligible legal
permanent residents across the United States to apply for U.S. citizenship. This campaign brings
together over 400 national and regional organizations, including community and

faith-based organizations, unions, public and private agencies, law offices and attorneys, elected
and appointed officials, and private businesses. Over 20 cities across the country, from San
Diego, California, to Boston Massachusetts, conducted activities under the auspices of

Yyaes hora jCiudadania!. Our organizational partners in this campaign include the National
Council of La Raza, the Service Employees International Union, and the We Are America
Alliance. In addition, our media partners, Univision Communications, Entravision

Communications, and impreMedia, have played a critical leadership role in the campaign’s



25

public education eftorts, by producing programs, public service announcements, and
advertisements to reach Latino viewers and readers. Over 60,000 persons have visited the

ya es hora website, and over 100,000 naturalization guides have been distributed to communities
across the nation through the network of over 400 ya es hora community centers. We believe
that the ya es hora ; Cindadania! campaign has played a key role in the dramatic increase of
naturalization applicants this fiscal year. We anticipate that by the end of FY 2007, about

1,000,000 newcomers will have applied for U.S. citizenship, the highest number since 1997.

Tn July 2007, the USCIS implemented a final rule imposing dramatic increases in immigration
application fees that have put many immigration services beyond the reach of our nation’s
newcomers. Given the NALEO Educational Fund’s experience in U.S. citizenship promotion,
assistance and research, my testimony will focus primarily on the impact of the increase in the
fees to initiate the naturalization process. In addition, my testimony will also set forth policy
recommendations concerning the need to make fundamental changes in the USCIS’ system of
financing immigration services, changes which will enable the USCIS to charge reasonable and

fair fees for all of its application adjudications.

T. U.S. Citizenship and the Tmpact of the Fee Hikes on Our Nation’s Newcomers

Naturalization is a critical step for our nation’s newcomers on their path toward becoming full
participants in America’s civic life. U.S. citizenship provides immigrants with the opportunity to
strengthen our democracy by making their voices heard in the electoral process. Newcomers are
eager to demonstrate their commitment to this nation, and they want to help build our
neighborhoods and communities. By promoting naturalization, our country assists immigrants in
demonstrating this commitment and becoming full members in American society. However,
according to estimates prepared by the Pew Hispanic Center in its March 2007 report (*“Growing
Share of Tmmigrants Choosing to Naturalize™), there are about 8.5 million legal permanent
residents eligible for U.S. citizenship nationwide who have not yet initiated the naturalization process.

Of those 8.5 million, about 4.6 million — or over halt' (55%) — are Latino.
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From our extensive research and work with potential naturalization applicants, we believe that
the USCIS’ fee hike will create an insurmountable barrier for many newcomers who are eager to
become full Americans. Because of the increases in the naturalization application fee and the fee
for biometric services, the total cost of starting the naturalization process has jumped from $400

to $675, a 69% increase.

The application fee increases implemented by the USCIS will impose a prohibitive financial
burden on countless immigrant families. According to 2000 U.S. Census data, about one out of
three of our nation’s non-citizen households (36%) have annual incomes of less than $25,000.
The data in the Pew Hispanic Center report suggests that residents eligible to naturalize - or one
out of four — have family incomes below the poverty line. Mexican newcomers eligible to
naturalize face even more significant financial challenges: 32%, or nearly one out of three, have

family incomes below the poverty line.

Based on our work with Latino newcomers, we know that multiple family members often want to
apply for naturalization at the same time. With the increase imposed by the USCIS, a family of four
would confront a bill amounting to $2,700. Even the cost for one family member — $675 — represents
for many newcomer families the cost of a monthly rent or mortgage payment, their highest household
expenditure. According to data from the 2000 Census, 43% of non-citizen households pay at least

$700 in rent each month.

Applicants for other immigration services will face similar challenges. One of the other
significant fee increases imposed by the USCILS was for the filing of the Form 1-485, the legal
permanent residency adjustment of status application, which jumped from $325 to $930 for most
immigrants. Depending on the ages of'its children, a family of four would face adjustment of'

status application fees (including the biometrics fee) ranging from $3,220 to $4,040.

Applicants for U.S. citizenship and other immigration services already incur substantial costs in

completing the adjudication process - they must pay for such costs as application assistance, legal

3
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services, photographs, and English and civics educational services. From our own first-hand
discussions with newcomers, we have leamed about the challenges presented by naturalization
fee hikes to immigrants. In 2005, as part of a “Community Empowerment” civic engagement
program, we undertook research on the barriers to naturalization confronted by Latino
non-citizens in Houston, Los Angeles, and New York, in order to determine the best possible
outreach strategies to increase naturalization rates within these communities. Based on the
research (which included focus groups with both U.S. citizens and non-citizens), we learned that
newcomers strongly agreed about the importance of U.S. citizenship. However, finding family
funds to cover application costs was one of the most significant barriers cited by research
participants. Many simply did not see naturalization as affordable, and found that repeated fee
hikes made it more difficult to apply. We have frequently heard from applicants about the
difficulties involved in having to save money, a little over time, in order to pay for application
expenses. All of these concerns were raised before the increase, when the fees were $400. We
anticipate that the $675 filing costs will prove to be even a greater challenge for our community

and all newcomers.

Finally, USCIS data on trends in U.S. citizenship applications reveal the impact of the last
substantial fee hike on naturalization applicants. In FY 1991, the naturalization application fee
was $90, and in FY 1994, there was a slight increase to $95. Tn January 1999, the Immigration
and Naturalization Service (the USCIS’ predecessor agency) raised the application fee to $225, a
58% increase, which is close to the percentage magnitude of the current increase. According to
USCIS data, in the two years prior to the 1999 increase, from January 1997 through

December 1998, 2.2 million newcomers applied for naturalization. In the two-year period
following the increase, between January 1999 and December 2001, the number of applicants fell
to 1.7 million. We are deeply concerned that the current increase will cause a similar decline, as
newcomers delay filing applications until they have saved the funds to afford them, or forego

filing them entirely.
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TI. Fundamental Challenges in Our System of Financing Immigration Services

We believe that the dramatic increase in immigration application fees over the last decade and a
half is a result of fundamental flaws in our system for financing immigration services, which
have also left the USCIS without the funding for important business process and infrastructure
improvements needed to modernize its operations. This system has primarily resulted from a
combination of factors: 1) The USCIS’ misinterpretation of a perceived statutory mandate to fund
virtually all agency costs from application fee revenues, and the lack of Congressional action to
clarify that the statutory section does not require the agency to completely fund its operations
through those fees; 2) the agency’s reluctance to seek sufficient appropriated funding to
complement fee revenues, which could help keep application costs at a reasonable level;

and 3) Congressional mandates which require many immigrant applicants to essentially fund
services unrelated to their own applications. Twould like to address each of these problems and

provide policy recommendations to address them.

A. The USCIS’ Determination of the Costs that Must be Covered by Fee Revenue

The USCIS is authorized to charge fees for immigration and naturalization applications under

Section 286(m) of the Immigration and Nationality Act (INA), which provides:

“Notwithstanding any other provisions of law, all adjudication fees as are designated by
the Attorney General in regulations shall be deposited as offsetting receipts into a separate
account entitled ‘Immigration Examinations Fee Account' in the Treasury of the United
States, whether collected directly by the Attomey General or through clerks of

courts. .. Provided further, That fees for providing adjudication and naturalization services
may be set at a level that will ensure recovery of the full costs of providing all such
services, including the costs of similar services provided without charge to asylum
applicants or other immigrants. Such fees may also be set at a level that will recover any
additional costs associated with the administration of the fees collected.” [When the
Homeland Security Act of 2002 was enacted, which abolished the Immigration and
Nationality Service (INS) and created the USCIS, the Attorney General’s responsibilities
under this section were essentially transferred to the Department of Homeland Security.]

5
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Our first concern with the USCIS” interpretation of this statute is in the way it determines the
“costs” of providing adjudication and naturalization services which are recovered from fees.
Attached to this testimony is a copy of the comments we provided the agency when it officially
proposed the fee increases, and those comments contain a more technical analysis of what we
believe are some of the more questionable calculations used by the agency to ascertain how much
it will cost to provide services to applicants. In summary, our major concerns include:
= TFailure to take into account the impact of potential enhancements in productivity and
business efficiencies on the ability of the agency to manage increases in its service costs;
= Questionable estimates of the volume of applications that agency anticipates receiving
after the imposition of the fee increases, which could skew the agency’s cost and revenue
projections;
= TLack of clarity about how the agency calculates “indirect costs” — the costs it identifies as
ongoing business expenses that cannot be attributed to a particular business operation — and
how the agency incorporates those costs when determining specific application fees.
= The questionable inclusion of certain expenses that do not appear to be directly related to
application adjudication in the “costs” of providing immigration services. For example,
in its latest fee rulemaking, the agency included costs for Internal Security and
Investigative Operations for the investigation of misconduct of Federal and contract
employees, as well as the costs of processing Freedom of Information Act requests. In
the past, the agency has included the annual expenses of litigation settlements in its
service costs for the purposes of calculating immigration fees. We believe that other
agencies receive appropriated monies to cover many of these costs, and that they should
not be borne by immigrant applicants.
Moreover, we are particularly concerned that under our current system of financing immigration
adjudications, newcomers are being required to shoulder the entire burden of paying for the
modemization of the USCIS and major enhancements to our immigration operations that benefit
the nation as a whole. In its rulemaking for the current increase, the USCIS described
$524.3 million in “additional resource requirements” which involve costs above the basic

resources the agency claims it needs to meet its mission responsibilities. This $524.3 million

6
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represents one-quarter (26%) of the $1.988 billion the agency assigns to FY 2007/2008 application
processing activities. However, a significant number of these “resource requirements” appear to
be for expenses which are unusual and atypical of a normal application processing year, such as
the establishment of a second, full-service card production facility, and upgrades to the USCIS’
information technology environment. Similarly, the agency is passing on to applicants expenses
involved in increased payments to the FBI for fingerprint, name, and security checks. These
expenses stem from our nation’s efforts to ensure that our immigration operations adequately
protect our national security. As is the case with the agency’s business and technology
enhancements, these costs essentially represent an “investment” in the future of our immigration

system that should not be funded by current immigration and naturalization applicants.

B. The USCIS’ Failure to Seek Approprated Monies to Fund Major Business Enhancements

Our second fundamental concem with the USCIS’ interpretation of the statute which governs the
financing of immigration services is the agency’s reluctance to request appropriated monies on a
consistent basis to cover many of the foregoing costs that are now borne by newcomers. The
agency maintains that the statute is a mandate to fund virtually all of its operational costs from
applicant fee revenue. However, the language of the statute is discretionary, and not mandatory:
it provides that fees “may” be set at a level that will ensure that recovery of the full costs of
providing immigration services, not that the fees “must” be set at this level. The agency claims
that there are other administrative mandates that support its interpretation, but even those
mandates allow the head of the agency to make exceptions when warranted by special

circumstances.

For most of our country's history, the USCIS, or its predecessor agencies, did not charge for
immigration adjudication and naturalization services. In 1968, the INS began charging fees for
such services but the fees were deposited in the General Treasury Fund until 1989. During that
period, Congress appropriated funds to the USCIS for immigration adjudication and
naturalization services. Tt has only been for the last 18 years that the applications fees have been

essentially the “"sole source of funding" for immigration adjudication and naturalization services.

7
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There is no reason why Congress is prevented from appropriating funds for immigration and
naturalization services, and there are many reasons why the USCIS should pro-actively seek such
funding from Congress. In fact, as the USCIS itselt acknowledged during its rulemaking on the
current fee increase, for the past several years, Congress did appropriate monies as part of a
five-year effort to reduce application backlogs, and the agency specifically mentions
appropriations in FY 2006 ($115 million), and FY 2007 (about $182 million). Yet for FY 2008,
the agency only asked for $30 million in appropriated monies, and does not envision these funds

as a significant source of revenue that will allow it to reduce application fees.

We commend the USCIS for its efforts to articulate a comprehensive vision of the infrastructure
and process enhancements it believes are necessary to “Build a 21st Century Immigration
Service,” as it describes in its outreach materials. We agree that many of these enhancements are
long overdue, and that they will involve some fundamental changes in how the agency operates
its business. But we are bewildered by the agency’s reluctance to approach and make its case to
Congress to obtain new appropriated funding that the agency needs for an agency overhaul to
face the challenges it confronts in a new and evolving national security environment. Congress
was willing to appropriate monies when the USCIS faced the extraordinary challenge of reducing
application backlogs. The USCIS now appears to face a similar challenge in making
fundamental improvements that require a substantial investment, and it should demonstrate the
leadership necessary to enable the agency to meet these challenges by requesting Congressional

funding to supplement fee revenue.

As we urge the USCIS to seek appropriated monies to supplement fee revenue, we also wish to
emphasize that those fees should remain an important component of our system of financing
immigration services. Our newcomers come from hardworking, taxpaying tamilies who see the
payment of application fees as an important investment in their future and the future of their
children. However, the USCIS must pursue appropriated funding so that it can enhance the
delivery of its services without having to pass the entire cost on to these newcomers. Our system

for financing immigration services should become a partnership where applicants pay a

8
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reasonable fee for quality service, and Congress must appropriate sutficient monies to make that

partnership a reality.

C. Congressional Action Required to Eliminate “Surcharges” for Unrelated Operation Costs

Section 286(m) of the INA, the statutory section which governs our system of financing
immigration services, does specitically authorize the USCIS to pass along the costs of providing
certain services for which fees are not charged to fee-paying applicants. As a result, the
application fees paid by newcomers reflect “surcharges” for services unrelated to the processing
of their applications. For example, Congress requires the USCIS to use fee revenue to operate
the asylum and refugee programs, and to cover the expenses of processing applications for which
applicants are provided fee waivers or exemptions. In its recent rulemaking, the USCIS allocated

a total of $72 to each application fee for these programs.

We believe it is entirely appropriate to provide services to refugees and asylees at no cost to
them. Such service is a part of our foreign policy and enables the United States to be in
compliance with various international human rights treaties to which the United States is a
signatory. Similarly, we should continue our policy of providing fee waivers or exemptions for
certain applicants, such as exemption from the naturalization fee for certain military personnel.
However, we believe it is inappropriate for immigrants who are paying for other immigration and
naturalization processing services to pay entirely for these unrelated services. Thus, Congress
must take action to amend Section 286(m) of the INA to eliminate the requirement that results in
the refugee/asylee and waiver/exemption surcharges on immigrant application fees. Congress
must also ensure that it appropriates sufficient funding to adequately cover the operational costs
related to the surcharges so that we can effectively achieve the humanitarian and foreign policy

goals of our immigration system.

111 Policy Recommendations
We believe that the members of this subcommittee, the leadership of the USCIS, and those of us

who work closely with our nation’s newcomers, share a common vision for America’s

9
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immigration system. We want a modern, well-managed immigration agency that can make
timely and accurate adjudications in an evolving national security environment. We want to
ensure that applicants pay a reasonable fee to receive quality immigration services. However, our
current system for financing these services will simply not allow us to achieve these goals. We
believe the USCIS must rescind the current fee increase, and work with the Administration and
Congress to implement the following:
= The USCIS should re-evaluate its methodology for making productivity and application
volume estimates to ensure that it is making sound projections about the future costs of
application processing.
= The USCIS should re-evaluate and more clearly articulate its methodology for
determining the following costs and incorporating them into its fee calculations:
= Tndirect, ingoing business costs;
= Costs which do not appear to be directly related to application adjudications; and
= Costs which represent atypical or one-time expenditures for major business
enhancements and infrastructure improvements.
In conducting this assessment, the USCITS should examine the practices of other federal
agencies that charge user fees for their services to determine whether its practices are
consistent with the “best practices” in other agencies. The USCIS should provide the
President and Congress with a sound estimate of the foregoing costs, and the President
should seek appropriated funding to cover these costs in his annual USCIS budget
request. In this connection, the USCIS should also provide Congress with more detailed
information about its infrastructure modernization efforts, and its plans to improve its
delivery of services to applicants.
= Congress must amend Section 286(m) to clarify that appropriated funding should be used
to complement fee revenue to cover the costs of immigration services. It should also
amend Section 286(m) to eliminate the refugee/asylee and waiver/exemption surcharges.
Congress must also appropriate sufficient funding on an annual basis to ensure that the

USCIS can operate effectively without imposing unreasonable fee increases.



34

In this connection, we would like to commend Subcommittee Chair Lofgren for her leadership in
introducing H. J. Res. 47, which expresses Congressional disapproval of the USCIS’ fee increase
and declares that it has no force or effect. We would also like to commend Subcommittee
member Luis Gutierrez for introducing H.R. 1379, the Citizenship Promotion Act, which would
implement many of the foregoing policy recommendations. We believe that both of these
legislative actions are serving as critical catalysts for an unprecedented national discussion of’
skyrocketing immigration fees, their impact on newcomers, and the policy changes needed to fix

our broken system of financing immigration services.

1V. Conclusion

Madam Chair, as our nation looks to its future, the economic, social and civic contributions of
immigrants will continue to play a key role in our growth and prosperity. The fees that we charge
immigration and naturalization applicants are an important component of our overall immigration
policies. However, the USCIS’ recent fee increases are a serious obstacle to achieving fair
policies, and are a symptom of a fundamentally-flawed system for financing our immigration
operations. If we do not make important and critical changes to this system, we are likely to see
the price tag for immigration services continue to increase dramatically in the future, and many
newcomer families will have to defer or even forego their dream of becoming full Americans. It
is in America’s best interest to have a well-managed immigration system which safeguards our
national security and effectively adjudicates the millions of applications from immigrants who
come to this country to join tamily members, build our communities, add their skills and talents
to our nation’s labor pool, and enrich the vitality of our democracy. The USCIS, the
Administration, and Congress must all demonstrate the leadership required to ensure that we
make sound and reasonable assessments of the costs needed to operate this system, and that we
create a fair partnership between newcomers and our nation to pay for those costs.

I thank the Chairman, the Ranking Member, and the Subcommittee once again for providing us

with the opportunity to share our views today on the USCIS’ recent fee increase rule.
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April 2, 2007

Director, Regulatory Management Division

United States Citizenship and Immigration Services
Department of Homeland Security

111 Massachusetts Ave., NW 3rd Floor
Washington, D.C. 20529

RE: DHS Docket No. USCIS 2006-0044
Dear Director of Regulatory Management:

The National Association of Latino Elected and Appointed Officials
Educational Fund (NALEO) would like to take this opportunity to express our
strong opposition to the United States Citizenship and Immigration Services’
(USCI1S) proposal to increase several immigration and naturalization
application fees, including the fees to initiate the naturalization process. The
USCIS has proposed to adjust the current Examinations Fee schedule by
amending 8 CFR part 103, Section 103.7 (b) (1); notice of the proposal was
published in the February 1, 2007 Federal Register, Vol. 72, No. 21,

DHS Docket No. USCIS 2006-0044 (hereinafter referred to as the “Federal
Register notice™).

The NALEO Educational Fund is the leading national non-profit organization
that facilitates Latino participation in the American political process, from
citizenship to public service. The NALEO Educational Fund’s constituency
includes the more than 6,000 Latino elected and appointed officials
nationwide. For the last two decades, the NALEO Educational Fund has
assisted more than 125,000 legal permanent residents take the important step
to U.S. citizenship through community-based workshops and other services
throughout the country. Since 1985, the Fund has also operated a toll-free
information and resource hotline for callers with questions about the
naturalization process — in the last five years alone, we have assisted about
75,000 callers through the hotline. Since 1993, the Fund has conducted a
comprehensive national public service media campaign to inform newcomers
about the opportunities and requirements of U.S. citizenship.

In addition, in 2005, as part of a “Community Empowerment” civic
engagement program, we undertook research on the barriers to naturalization
confronted by Latino non-citizens in Houston, Los Angeles, and New York, in
order to determine the best possible outreach strategies to increase
naturalization rates within these communities. Based on the research (which
included focus groups with both U.S. citizens and non-citizens), we learned
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O 600 Pennsylvania Avenue, SH
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that the current cost of initiating the naturalization process ($400) was one of the major obstacles
cited, together with the lack of access to reliable information about the naturalization process,
and concerns about the level of English proficiency needed to pass the naturalization
examination.

Most recently, in February 2007, we launched our ya es hora ; Cindadania!

(1t’s time for citizenship!) campaign, which has brought together alliances of community and
faith based organizations, unions, public and private agencies, law offices and attorneys, elected
and appointed officials, and private businesses in Southern California, Houston, New York and
Miami. The purpose of this year-long campaign is to educate eligible legal permanent residents
about U.S. citizenship and assist them with the naturalization process. We are conducting this
campaign together with Univision, the nation’s largest Spanish-language television network, and
La Opiniodn, the largest Spanish language newspaper.

These comments are submitted in response to the USCIS Proposed Rule regarding "Adjustment
of the Immigration and Naturalization Benefit Application and Petition Fee Schedule.”

18 Introduction

The NALEO Educational Fund’s unparalleled experience in U.S. citizenship promotion,
assistance and research compels us to oppose and raise serious questions about the

USCIS’ fee proposal. We are particularly concerned about the increase in the fee for filing the
Form N-400 Application for Naturalization, which would raise the fee from $330 to $575.
Together with the proposed increase in the biometrics fee (from $70 to $80), the USCIS’ fee
hikes would raise the cost of initiating the naturalization process from $400 to $675, a

69% increase. We are deeply concerned that the USCIS has relied on questionable calculations
to justify its immigration and naturalization fee hikes. We also believe that the proposed
increases do not accurately reflect the cost of services being provided to applicants, and that the
USCIS has taken into account costs that should not be charged to applicants. We also do not
believe that the proposed increases are justified in light of the current quality of service provided
by the agency or its proposed service enhancements. We urge the USCIS to pursue legislative
changes and alternative sources of funding which will enable it to cover portions of the costs of
its services before raising application fees. Finally, we believe the proposed increase in the fees
for naturalization will place a significant burden on legal permanent residents pursuing

U.S. citizenship, and is contrary to our national interest in promoting the integration of
newcomers.

18 The USCIS Has Relied on Questionable Calculations to Justify the Proposed Fee
Increases, and the Increases Do Not Accurately Reflect the Cost of Services Being
Provided to Applicants

The USCIS is authorized to charge fees for immigration and naturalization applications under the
Section 286(m) of the Immigration and Nationality Act; in describing the legal authority to set



37

Director of Regulatory Management, USCIS
April 2, 2007
Page 3

the level of these fees, the USCIS also refers to Office of Management and Budget (OMB)
Circular No. A-25, which directs federal agencies to charge the "full cost" of providing services
when those services are provided to specific recipients. We are concerned that the USCIS has
relied on questionable estimates and calculations in determining the level of its fee increases.
We also believe that the increases proposed by the USCIS do not accurately retlect the cost of
providing services to immigration and naturalization applicants, and imposes “surcharges” upon
those applicants for services unrelated to the adjudication of their applications.

“Completion Rates” May Measure Current Agency Inefficiencies: In determining the full cost of
providing services, the USCIS convened its Workload and Fee Projection Group, which
conducted a review of the activities of costs of adjudication services funded through the
Examinations Fee account. In assessing the cost of “Make Determination” on applications,
which the USCIS characterizes as the largest processing activity cost, it appears that the
Workload and Fee Projection Group used a modeling convention that essentially took a
“snapshot” of the USCIS’ practices during September 2005-August 2006. This snapshot
included “completion rates” which measure the average adjudicative time needed to perform a
particular activity. Thus, in determining the cost of making determinations on applications, the
USCIS used the actual time it took the USCIS to perform the various immigration adjudication
and naturalization activities, with no analysis of whether the agency could operate its program
more efficiently and for a reduced cost to the applicant paying a fee.

The impact of this methodology is of particular concem for applications where significant fee
increases are being justified as a result of a “threefold increase in completion rates,” as is the
case with the Form N-400 (discussed in Section X of the Federal Register notice). The USCIS
attributes most of the increases in completion rates to the additional time devoted to the
expansion of background checks instituted in July 2002, However, we understand that many of
these checks are background checks conducted through the Interagency Border Inspection
System (IBIS). The USCIS notes that these checks were instituted nearly 5 years ago — we
question why the agency has not found a way to improve its efficiency in making these checks in
the past five years, so that it can reduce the adjudicative time spent on them.

Moreover, in determining the amount of any increase, the USCIS should take into account any
cost-savings it will realize as a result of increased productivity or efficiencies it intends to realize
in the coming fiscal years, such as those which may result from its enhanced staffing model,
improved staff training, and upgrades to its technology infrastructure. ln Section TV(E)(3) of the
Federal Register notice, the USCIS describes an ambitious program of service, security and
infrastructure enhancements for which it needs additional funds. We hope that these
improvements will result in better management and more efficient use of its resources. We
believe that the USCIS should demonstrate that is has taken into account the cost of processing
immigration and naturalization applications under its enhanced processing systems in
ascertaining the appropriate application fees.
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Questionable Estimates of Application Volumes: In addition, we also question the estimates of
application volume presented in Table 7, Section V (B) of the Federal Register notice, which the
USCIS uses to calculate application unit costs. Generally, the USCIS projects a decrease in the
volume of most applications; where increases are projected, the most significant are for the
Form N-400 and the Form I-485.

However, based on our own experience with naturalization applicants, and data from the USCIS,
we have seen that naturalization applications increase dramatically immediately prior to the
imposition of a fee hike, followed by a decline in applications. USCIS data reveal that the
number of naturalization applications filed with the agency increased from 602,972 in

Fiscal Year 2005 to 730,642 in FY 2006, an increase of 21%. In Los Angeles, in January and
February 2007, we saw very significant increases in Form N-400 filings over the previous year.
In January 2007, 18,024 From N-400s were filed, compared to 7,334 in January 2006. In
February 2007, 15,568 Form N-400"s were filed compared to 7,411 in February 2006. As noted
earlier, based on our discussions with naturalization applicants, we know that many consider the
current $400 application cost to be a serious barrier for naturalization, and based on our past
experiences, we believe that there will be a significant decline in applications after the increase
takes effect.

‘We understand that the USCIS believes that after the imposition of fee increases, the number of
applications will start to increase again or level off. However, the dollar amount of the proposed
increase in the fees to initiate the naturalization process ($275) is the largest ever in USCIS
history, and the $675 fee represents for many newcomer families the cost of a monthly rent or
mortgage payment, their highest household expenditure. According to data from the

2000 Census, 43% of non-citizen households pay at least $700 in rent each month. Thus, if the
propose increase is implemented, it is very likely that many applicants will delay their
applications or forego filing them entirely. As is the case with any business that raises prices
too steeply beyond what its customers can afford, the USCIS may experience a decline in fee
revenue that will make it impossible for the agency to cover its estimated costs.

Concerns About “Indirect Cost” Calculations: We also question the USCIS’ calculations with
respect to the $924 million in “indirect costs” described in Section V1 of the Federal Register
notice, which the agency defines as “*the ongoing administrative expenses of a business which
cannot be attributed to any specific business activity, but are still necessary for the business to
function.” While identifying the total amount of these costs, it is unclear precisely how the
USCIS incorporates them into its direct costs — it appears to make them a fixed percentage of the
direct costs of each application, but the amount of this percentage or how it is incorporated
seems vague. We believe the USCIS should provide explicit information on the amount of this
percentage so that the public can better understand the relationship of indirect and direct costs in
the USCIS’ calculation of the increase.

“Additional Resource Requirements” Include Atypical Processing Costs: In determining the
funding needed for the enhancements described in Section IV(E)(3), the USCIS identified
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$524.3 million in “additional resource requirements,” which involve costs above the basic
resources the agency claims it needs to meet its mission responsibilities. This $524.3 million
represents one-quarter (26%) of the $1.988 billion the agency assigns to FY 2007/2008
application processing activities. However, a significant number of these “resource
requirements” appear to be for expenses which are unusual and atypical of a normal processing
year. These expenses include the establishment of a second, full-service card production facility
($34.3 million), and upgrades to the USCIS” information technology environment ($124.3 million).
These infrastructure costs essentially represent an “investment” that should not be funded by
current immigration and naturalization applicants and must not be included in the fee calculation.
As discussed further below, the USCIS should seek appropriated funding from Congress to pay
for these large atypical funding needs, and should remove these costs from the calculation of the
naturalization fee. While the list of atypical expenses identified in this paragraph is not
exhaustive, those expenses alone total $158.6 million. The USCIS could subtract this amount
from its fee calculations and pass the savings on to the customer.

Other FY 2008/2007 Costs Which Should Not Be Covered By Applicant Fees: In addition to its
proposed infrastructure investments, the USCIS also includes in the FY 2007/2008 Tmmigration
Examination Fee Account (IEFA) costs expenses which do not just benefit applicants, but which
also benefit everyone in the nation. In some cases, these are expenses for which other
government agencies receive appropriated funds, or which are simply not the type of expenses
which should be paid for by user fees. These expenses include increased payments to the FBI for
fingerprint, name, and security checks which benefit national security; and processing of
Freedom of Information Act requests, for which every other government agency receives
appropriated monies. Tn addition, the costs for Internal Security and Investigative Operations for
the investigation of misconduct of Federal and contract employees should not be borne by
immigrant applicants. As is the case with infrastructure enhancement expenses, the USCIS
should seek appropriated funding to cover these costs.

USCIS Should Seek Statutory Changes to Eliminate “Surcharges”: As a result of USCIS and
Congressional actions, the application fees paid by immigrants reflect “surcharges” for services
unrelated to the processing of their applications. For example, Congress requires the USCIS to
use the IEFA to run the asylum and refugee programs; according to the Federal Register notice
announcing the fee increases, these program costs amount to 8% of the FY 2007/2008 1IEFA
costs. In assigning amounts to various fees to cover these costs, Table 11 in Section VIIT of the
Federal Register notice indicates that the USCIS has allocated $42 to each application for these
programs. The USCIS itself refers to this additional component as a "surcharge" to its
application fees.

An additional surcharge to the asylum/refugee costs is the surcharge for cases that qualify for
waivers and exemptions. The USCIS estimates that the cost associated with its
waivers/exemptions is $150 million, or 6% of the FY 2007/2008 TEFA costs. Table 11 indicates
that the USCTS has allocated $30 to each application for these costs.
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Tt is entirely appropriate to provide services to these categories of people at no cost to them.
Such service is a part of our foreign policy and enables the United States to be in compliance
with various international human rights treaties to which the United States is a signatory.
However, it is inappropriate for immigrants who are paying for other immigration and
naturalization processing services to pay for these unrelated services. Congress should support
the handling of refugee and asylee cases; therefore, we emphasize that under no circumstances
should an application fee be charged to applicants for refugee or asylum status.

Although the USCIS does not control Congress, it is the USCI1S” responsibility to present a
strong case to our nation’s legislators as to why the Examinations Fee Account should only be
used for services for which it charges fees. The USCIS should make its case to Congress and
allow Congress time to act upon it before implementing its proposed fee hikes.

1.  The USCIS’ Proposed Increases Are Not Justified in Light of the Current Quality of
Service Provided by the Agency or its Proposed Enhancements

The fees for initiating the naturalization process have been soaring since 1991, when newcomers
paid $90 to apply for U.S. citizenship. While the USCIS has made improvements in the quality
of its services, it still needs to make significant progress. The agency has definitely reduced its
naturalization backlogs and processing times — in the late 1990°s, applicants confronted an
average wait of about two years, and the agency now estimates that the average processing time
is about seven months. However, there are still a substantial number of naturalization applicants
who have been waiting security clearances for years, and the agency has been subject to
litigation over some of these cases.

Moreover, in USCIS materials describing the fee increase, one justification offered is that the
agency will be able to reduce Form N-400 average processing times from seven to five months.
To the extent that reduced processing time is one measure of the quality of service applicants
receive, the USCTS is essentially proposing a 69% increase in costs to achieve a 40% increase in
service. We do not believe that processing time reduction justities the enormous burden that the
fee increase will impose on naturalization applicants.

1V.  The USCIS Should Seek Congressional Appropriations to More Effectively Fund
Immigration and Application Naturalization Activities

For most of our country's history, the USCTS did not charge for immigration adjudication and
naturalization services. Tn 1968, the INS began charging fees for such services but the fees were
deposited in the General Treasury Fund until 1989. During that period, Congress appropriated
funds to the USCIS for immigration adjudication and naturalization services. It has only been
for the last 18 years that the fees deposited in the Examinations Fee Account have been
essentially the "sole source of funding” for immigration adjudication and naturalization services.
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There is no reason why Congress is prevented from appropriating funds for immigration and
naturalization services, and there are many reasons why the USCIS should seek such funding
from Congress. In fact, as the USCIS itself acknowledges in Section 11I{C) of the Federal
Register notice, for the past several years, Congress did appropriate monies as part of a five-year
effort to reduce application backlogs, and the agency specifically mentions appropriations in

FY 2006 (8115 million), and FY 2007 (about $182 million). Yet for FY 2008, the agency is
now asking for only $30 million in appropriated monies, and does not envision these tunds as a
significant source of revenue that will allow it to reduce application fees.

‘We commend the USCIS for its efforts to articulate a comprehensive vision of the infrastructure
and process enhancements it believes are necessary to “Build a 21" Century Tnmigration
Service,” as described in the press materials disseminated by the agency. We agree that many of
these enhancements are long overdue, and that they will involve some tundamental changes in
how the agency operates its business. But we are bewildered by the agency’s reluctance to
approach and make its case to Congress to obtain new appropriated funding for an agency
overhaul. Congress was willing to appropriate monies when the USCIS faced the extraordinary
challenge of reducing application backlogs. The USCIS now appears to face a similar challenge
in making fundamental improvements that require a substantial investment, and it should
demonstrate the leadership necessary to enable the agency to meet these challenges by requesting
Congressional funding to supplement fee revenue. Additionally, as noted above, the USCIS
should seek legislative changes that would enable appropriations to be used to cover the cost of
adjudicating refugee and asylee cases, as well as waiver and exemption expenses; such costs
should not be covered by “surcharges” to naturalization applicants.

We are particularly concerned about the USCIS’ public characterization of the statutory
“mandate” that it claims requires it to recover the full costs of application services from fees and
prevents it from seeking Congressional approprations. The USCIS refers to Section 286(m) of
the Immigration and Nationality Act to support that claim; however, this section specifically
states that application fees “may be set at a level that will ensure recovery of the full costs of
providing all such services.” This language does not require the agency to do so.

The USCIS also makes reference to OMB Circular No. A-25, which establishes federal policies
for user fees assessed for government services that convey “special benefity” to recipients
beyond those accruing to the general public. This Circular does state a general policy that that
user charges must be sufficient to recover the full costs of the services, but in Section 6(c)2)(b),
it also explicitly allows agency heads to make exceptions to the general policy if any condition
exists that the agency head believes justifies an exception. First, insofar as this circular is an
administrative policy memorandum, it does not have the force of law. Moreover, as discussed in
more detail below, we believe that the USCIS would be well-justified in making an exception to
the Circular’s general policy in light of the significant burden that the fee increase would impose
on legal permanent residents who are pursuing U.S. citizenship, and the positive benefits of
increased naturalization to our nation.
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V. The Proposed Increase in Naturalization Fees Will Place a Significant Burden on
Legal Permanent Residents Pursuing U.S, Citizenship, and is Contrary to the Public
Interest in Newcomer Integration

The proposed increase will impose a prohibitive financial burden on countless immigrant
families. According to 2000 U.S. Census data, about one out of three of our nation’s non-citizen
households (36%) have annual incomes of less than $25,000. According to a March 2007 report
released by the Pew Hispanic Center, “Growing Share of Immigrants Choosing to Naturalize,”
24% of legal permanent residents eligible to naturalize - or one out of four — have family
incomes below the poverty line. Mexican newcomers eligible to naturalize face even more
significant financial challenges: 32%, or nearly one out of three, have tamily incomes below the
poverty line. Based on our work with Latino newcomers, we know that family members often
want to pursue U.S. citizenship by applying for naturalization at the same time. With the
increase proposed by the USCIS, a family of tour would confront a bill amounting to $2,700.

Applicants for U.S. citizenship already incur substantial costs in completing the naturalization
process - they must pay for such costs as application assistance, legal services, photographs, and
English and civics educational services. Currently, we know that many newcomers simply
cannot afford to become U.S. citizens; the proposed fee increase will put naturalization beyond
the reach of far more immigrants, including many of the most vulnerable members of our
community such as the elderly and the disabled.

The USCIS is proposing to raise the fees to initiate the U.S. citizenship process by 69% at a time
when greater naturalization is critical to the future of our nation. Legal permanent residents who
embrace U.S. citizenship are motivated by a desire to demonstrate their commitment to this
country, and when they gain the right to become full participants in the political process, our
democracy becomes stronger and more representative. Greater naturalization also makes a wider
group of skilled and talented workers available in our workforce for positions that are barred to
non-citizens.

President George W. Bush and the USCIS recognize that the naturalization of legal permanent
residents is in the best interests of this country. In his State of the Union address, the President
emphasized the value of upholding the nation’s tradition that welcomes and “assimilates” new
arrivals. Tn June 2006, by Executive Order, the President established that Task Force on New
Americans, in order to strengthen the efforts of the Department of Homeland Security and
federal, state, and local agencies to help “legal immigrants...fully become Americans.” The
Executive Order charges the Task Force with making recommendations to the President on
actions that will enhance cooperation between tederal agencies and among federal, state and
local authorities responsible for the integration of legal permanent residents. However, placing
naturalization beyond the reach of many of our nation’s newcomers is completely contrary to the
spirit of the Administration’s civic integration efforts, and will ultimately undermine them. We
cannot claim that we are truly committed to encouraging legal permanent residents to embrace
American civic values when we simultaneously impose an exorbitant and unfair price tag on the
cost of U.S. citizenship.
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VL. Conclusion

As our nation looks to its future, the economic, social and civic contributions of immigrants will
play a key role in our growth and prosperity. The fees that we charge immigration and
naturalization applicants are an important component of our overall immigration

policies — policies which should be fair and which should further our nation’s interest in a vibrant
and vital democracy. However, the USCIS’ proposed fee increases are a serious obstacle to
achieving these goals. We believe the USCIS has relied upon tlawed or questionable
calculations in determining the amount of the increases. The magnitude of the fee hikes do not
appear to be justified in light of the quality of services received by applicants. The agency has
not pursued available alternatives to more effectively fund its activities. The fee increases would
impose an unfair burden on newcomer families with limited resources who would have to defer
or even forego their dream of U.S. citizenship. In light of the foregoing concerns, we believe
that the USCTS cannot justify its increases in immigration and naturalization fees, and we urge
the agency to withdraw or reconsider its proposal.

Thank you for considering our Comments. Please do not hesitate to contact Rosalind Gold,
Senior Director of Policy, Research and Advocacy, Los Angeles Office, at

213-747-7606, ext. 120 or rgeldi@naleo.org if you have any questions or if we can be of further
assistance during the comment process.

Sincerely,r

g

Arturo Vargas
Executive Director

cc: Latino Members of Congress
The Honorable Edward M. Kennedy, Chair, Senate Subcommittee on Immigration,
Refugees and Border Security
The Honorable Zoe Lofgren, Chair, House Subcommittee on Immigration, Citizenship,
Refugees, Border Security, and International Law



44

Ms. LOFGREN. Thank you very much.
Mr. Yates?

TESTIMONY OF WILLIAM R. (Bill) YATES, EXECUTIVE
CONSULTANT, BORDER MANAGEMENT STRATEGIES

Mr. YATES. Madam Chairwoman, Ranking Member King, Rep-
resentative Gutierrez, good morning and thank you for the oppor-
tunity to testify before you today.

My name is Bill Yates. I am an executive consultant of Border
Management Strategies and a former INS and USCIS employee
with over 31 years in immigration service and enforcement oper-
ations. It is a privilege to share with this Subcommittee my profes-
sional experience with an insight into the USCIS fee schedule.

No one wants to see fees that are so high that it discourages in-
dividuals from filing for naturalization or other benefits. However,
we all want and expect USCIS to operate efficiently, serving its
customers with timely and accurate information and benefit deci-
sions, while, at the same time, protecting all Americans by ensur-
ing that benefits only go to eligible applicants.

The fee schedule change that went into effect recently is ex-
tremely significant because it supports customer service and na-
tional security goals while providing USCIS with an opportunity to
invest in badly needed business and IT improvements.

USCIS inherited an enormous financial liability from the INS be-
cause of the asylum adjustment of status naturalization and immi-
grant visa petition backlogs. During fiscal year 2001, INS esti-
mated that the value of the backlogs in deferred revenue rep-
resented a shortfall in the examinations fee account of $700 million
to $800 million.

Prior to the 9/11 terrorist attacks, we believe that a combination
of President Bush’s commitment to fund the $500 million backlog
elimination effort plus savings that could be achieved through busi-
ness re-engineering efforts could eliminate that deferred revenue
funding gap. The plan was to fund the re-engineering efforts
through the premium processing fees and use appropriations to
help eliminate the backlogs.

Unfortunately, in the post-9/11 environment, those premium
processing funds had to be diverted to pay for additional back-
ground checks and increased security for Government buildings
and employees. During fiscal year 2002, new background checks
alone necessitated the re-assignment of 800 adjudicator work years
resulting in an even larger backlog. Exacerbating the situation was
a decision by the Department of Justice mandating the reassign-
ment of hundreds of INS adjudications officers to conduct National
Security Entry Exit Registration System, or NSEERS, interviews.

Then during November 2002, INS learned that it had naturalized
an individual who was under investigation for suspicion of being a
terrorist. This occurred despite INS having received two negative
responses to background checks. As a result, INS returned to the
FBI approximately 2.6 million naturalization and adjustment of
status name checks to be redone. While that work was underway,
those applications were ordered held in abeyance.

The immigration services division of the INS that became USCIS
faced huge backlogs and enormous challenges as it became an
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Agency under the Department of Homeland Security on March 1
of 2003. However, by March 2004, production increased and back-
logs stopped growing. By September 2004, steady progress was
being made each and every month at reducing wait times, and by
September 30, 2006, USCIS had met most of its backlog reduction
targets.

There are limited options for reducing fees for USCIS customers,
and most options entail placing additional burdens on taxpayers. I
think that there are good arguments for taxpayer funding for mili-
tary naturalization and for refugee and asylum processing, but I
acknowledge that there are also good arguments for continuing the
current funding requirements.

I think that the more significant issue is the vulnerability of the
current funding system to fluctuations in receipts. A significant
portion of the current fees relate to a surcharge that is required to
support infrastructure as well as the non-revenue-generating appli-
cations.

And, by the way, I just spoke to Rendell Jones, and I believe that
surcharge is approximately 50 percent of the entire fee.

For example, a drop in asylum filings would be deemed a finan-
cial blessing for CIS, but a significant decrease in naturalization
applications could cause serious budget issues given that large sur-
charge that helps to pay for infrastructure.

If Congress decides to maintain the current funding rules, then
lower fees can only come through transformed business practices.
I do believe that there are opportunities to succeed in this, but it
requires a dramatic change in how USCIS conducts business. For-
tunately, I believe it is possible to improve efficiency in operations
while also increasing process integrity.

In my written testimony, I offer specific recommendations, and I
will be pleased to discuss any of those points.

Thank you, Madam Chairwoman and Members of the Sub-
committee. I look forward to answering your questions.

[The prepared statement of Mr. Yates follows:]

PREPARED STATEMENT OF WILLIAM R. (BILL) YATES
INTRODUCTION

Madam Chairwoman, members of this distinguished subcommittee, thank you for
the opportunity to testify before you today. My name is Bill Yates and I am an Exec-
utive Consultant of Border Management Strategies, a company that provides immi-
gration and border security expertise to both the public and private sectors. Prior
to my involvement with Border Management Strategies I spent over 31 years with
the Immigration and Naturalization Service and U.S. Citizenship and Immigration
Services, serving in a variety of officer and management positions in both enforce-
ment and service disciplines. I began my career as a special agent at Newark, NJ
in 1974, and at the time of my retirement, September 29, 2005, I was the senior
career official at USCIS. It is a privilege to share with this subcommittee my profes-
sional experience with, and insight into, the fee funding process, the reasons for the
steep fee increases, the challenges USCIS faces in breaking the backlog cycle, and
the need to transform core business practices.

GROWTH IN APPLICATION FEES

The fee schedule change that went into effect last month is extremely significant
for USCIS because it is the first time that that the fee schedule will actually recap-
ture the full costs of USCIS operations. I am familiar with the previous fee schedule
changes beginning with 1998 and each of those prior fee increases failed to fully re-
capture the full cost of doing business. In each instance from 1998 through the 2005,



46

the amended fee schedule reflected the results of compromises, not calculations
Since FY 2002 USCIS has relied upon its premium processing fee revenue to meet
its base financial obligations. Those funds were intended to be used for business
process improvements, but were necessarily diverted to pay for new background
checks following the terrorist attacks of September 11, 2001. At one point during
the third quarter of FY 2002 we calculated that the new background checks re-
quired the redeployment of over 800 adjudication officer work-years, and increased
expenditures by over $10 million dollars per month. The fee schedule change in
2004 did include funds needed to pay for background checks, but premium proc-
essing revenues continued to be used to pay for other underfunded programs, in-
cluding a portion of the backlog reduction efforts, and for the infrastructure require-
ments needed for USCIS to become a stand-alone agency as intended by the Home-
land Security Act of 2002.

Certainly, the fee increases beginning with 1998, when fees increased by an aver-
age of 76%, have been high, and high fees represent a significant burden to many
USCIS customers. The reasons for these steep increases above the standard infla-
tion costs are due predominately to;

e Growth in non-fee and restricted fee application processing costs requiring

significant surcharges being placed on fee paying customers to cover those

costs.

Creation of new programs and components, such as the National Records

Center (NRC), the National Customer Service Center (NCSC), the Missouri

(S;Si\i{:se) Center (MSC), and the Fraud Detection and National Security Office

e Implementation of the Application Support Center contract for fingerprint
and more recently biometrics capture

e Implementation of new background checks following the terrorist attacks of
September 11, 2001

e Increases in building and personnel security costs due to the threat of ter-

rorism.

Creation of USCIS as a stand-alone agency within the Department of Home-

land Security

Increased emphasis on eliminating application and petition backlogs

Operational inefficiencies and maintenance costs for archaic legacy informa-

tion systems

APPLICATION AND PETITION BACKLOGS

Backlogs at US Citizenship and Immigration Services (USCIS) have developed for
a number of reasons, some predictable, and some resulting from unpredictable
events. Massive surges in application receipts, poor computer systems, paper-based
labor-intensive processes, a flawed funding system, unfunded mandates, inefficient
business processes, post September 11, 2001 security check processes, Federal Bu-
reau of Investigation (FBI) background check delays, lack of a scalable workforce,
dissolution of the INS, and an immature Department of Homeland Security (DHS)
that has struggled with immigration regulatory processes, have either contributed
to backlogs or impeded efforts to eliminate them.

Despite the aforementioned USCIS has made dramatic gains in reducing backlogs
and wait times for applicants for benefits over the past three fiscal years, and many
of the agencies identified above have contributed substantially to that success. Un-
fortunately, while these achievements are both significant and welcome, the gains
are not the result of strategies that will prevent the growth of future backlogs. That
is because eliminating the backlog cycles at USCIS requires identification of the
chain of responsibility among the USCIS, DHS, Department of Justice (DOJ), FBI,
OMB, Office of Personnel Management (OPM), and the United States Congress. As
with any chain, ignore any of the links and failure is the likely result.

WHAT HARM IS CAUSED BY BACKLOGS

The consequences of backlogs are varied and often severe; prolonged family sepa-
rations, lost opportunities for families to migrate to the United States; companies
being unable to get the permanent or temporary workers they need when they need
them; permanent residents being denied employment opportunities reserved for citi-
zens; and the lives of unattended minors and relatives of refugees and asylees being
placed at risk. Academicians and immigration statisticians are hindered in their at-
tempts to provide meaningful analysis of migration trends because backlogs can
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lead to incorrect conclusions. The backlog cycle! can decrease or increase the num-
bers of individuals who immigrate, or who become citizens during specific periods
of time. Because of this it becomes extremely difficult to draw conclusions or prepare
long-term forecasts critical to inform a variety of public policy matters.

Backlogs are self generating. Applicants awaiting decisions on adjustment of sta-
tus applications may need to file several applications for extensions on temporary
stay or for interim benefits including, work authorization or foreign travel author-
ization. Backlogs also cause severe stress among USCIS employees and their fami-
lies as employees are routinely required to work overtime during the workweek and
often on weekends, as well. Because of a succession of workload surges during the
past 10 years forced overtime has become a fact of life for many USCIS employees.

The DHS Ombudsman argues that Dbacklogs create national security
vulnerabilities. He notes that significant numbers of applicants for adjustment of
status will ultimately be deemed ineligible to adjust their status, but because of
backlogs applicants may remain in the United States for long periods of time before
a final determination is made. Although USCIS background check procedures ame-
liorate the risk identified by the Ombudsman, it is true that backlogs create oppor-
tunities for ineligible aliens to remain in the United States for extended periods of
time. It is also true that permitting ineligible applicants to abuse the system to ex-
tend their residence in the United States is not an acceptable condition.

WHY HASN'T USCIS BEEN ABLE TO ELIMINATE ALL BACKLOGS

Backlogs are generally event-driven. The current backlog cycle has its roots in the
Immigration Reform and Control Act of 1986 (IRCA). That Act generated waves of
application surges that overwhelmed the adjudicative capacity of the INS/USCIS.
Ironically, it was not the initial legalization wave that overwhelmed INS records
and adjudicative processes, as well as FBI fingerprint clearance processes. Instead,
it was secondary wave consisting of lawful permanent residents who began filing for
naturalization during the mid to late 1990s in record numbers that exceeded the
infrastructure capabilities of the INS. Between 1981 and 1990 INS received 2.4 mil-
lion applications for naturalization. During the 1991 to 2000 period INS received 7.4
million applications, a 208% increase.2

In addition to suffering from its own processing system failures the INS was fur-
ther hampered by the inability of the FBI to timely process fingerprint check and
name check background requests. From the mid 1990s forward immigration applica-
tion processing would increasingly be negatively impacted by processing delays asso-
ciated with background checks. The fingerprint check process with the FBI, how-
ever, would evolve to become a model process that is better, faster, and more secure.
The extremely efficient live scan fingerprint system featuring electronic capture and
transmission between USCIS and the FBI achieves response times in minutes or
hours as opposed to months for the old paper and ink process it replaced. Unfortu-
nately, name check processes have become even more problematic than during the
1990s because the vulnerabilities are now better understood, but the solutions re-
main complex and labor intensive.

INS made substantial progress on backlogs during FY 2001, but following the ter-
rorist attacks the FY 2002 focus shifted from backlog reduction to enhanced identity
verification efforts. Adjudicators were fearful of approving applications because no
one knew which application could contain the next potential terrorist. The Attorney
General ordered mandatory Interagency Border Inspection System (IBIS) checks on
all applicants for benefits. DOJ also decided to use INS adjudication officers to con-
duct the National Security Entry-Exit Registration System (NSEERS) interviews. In
addition to the hundreds of adjudicators reassigned to conduct background checks,
hundreds more were reassigned to conduct NSEERS interviews. Then, in November
2002, INS learned that it naturalized an individual suspected of being a terrorist.
Subsequent reviews revealed that INS had received two negative responses from the
FBI in response to routine background check inquiries despite the existence of FBI
investigative records. INS ordered field offices to halt work on a large volume of ad-
justment of status and naturalization applications, reviewed the incident with the
FBI then returned approximately 2.6 million name checks to the FBI for rework.
Unfortunately, the rework resulted in processing delays for hundreds of thousands
of customers.

1Backlog cycle refers to a repeating pattern of growing volumes of pending applications with
receipts far exceeding completions followed by a period of backlog elimination efforts during
which time completions far exceed incoming receipts.

2See 2004 Yearbook of Immigration Statistics, Table 31, Petitions for Naturalization Filed
. . . Fiscal Years 1907 to 2004
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As INS’ Immigration Services Division was preparing to become a stand-alone
agency in DHS on March 1, 2003, it was still growing backlogs, still dealing with
a workforce that feared making a wrong decision, still underfunded, and now lacked
an administrative support infrastructure since DHS had assigned all INS adminis-
tration and IT support programs to ICE. However, by the end of its first year as
an agency within DHS, USCIS stopped the growth of backlogs. Within the next six
months it was reducing backlogs. By the end of FY 2006 it had met a majority of
its goals to reduce processing times to six months or less. During the same period
that USCIS reduced backlogs it improved the integrity of its processes. These gains
were made possible only through Congressional appropriations as well as premium
processing fee funds.

BUILDING INTEGRITY INTO THE ADJUDICATIVE PROCESSES

One new construct that initially caused a fair amount of disagreement within and
DHS was the creation of the Fraud Detection and National Security (FDNS) office.
Some argued that it represented a USCIS effort to establish its own investigative
force in direct competition with ICE, and that it did not belong in a service organi-
zation. I strongly disagree. FDNS was established to assist adjudicators make the
correct case decisions through evidentiary verification activities. If fraud is identi-
fied FDNS will review the record to determine whether the suspected fraudulent ap-
plication is part of a broader conspiracy or a single party fraud case. Fraud cases
are referred to ICE for criminal investigation and prosecution. FDNS may continue
to offer support during the investigation and prosecution stages. FDNS enhances
ICE’s capabilities by eliminating referrals for investigation based upon mere sus-
picion and by offering expertise in adjudications requirements and case support ac-
tivities.

FDNS also fills the gap between USCIS responsibilities and ICE responsibilities.
When ICE initiates a conspiracy investigation its goals are to stop the criminal en-
terprise, prosecute the principals, seize assets, and initiate removal proceedings
where appropriate. It is not an ICE responsibility to adjudicate the hundreds or
thousands of applications that may individually be suspect. That responsibility rests
with USCIS and each and every decision to deny must stand on its own review of
case facts. It is FDNS’ responsibility to bridge that gap by assisting adjudicators to
obtain the evidence needed to render the correct decision on each and every applica-
tion or petition filed. FDNS also assists in resolution of background check hits, and
conducts sampling surveys of the various benefit processes to identify high risk
processes.

In addition to the obvious benefits described above, the work of FDNS sends a
clear message to USCIS employees—that agency leadership cares about the integ-
{i}%/cfé the adjudicative processes. This is invaluable for the long-term health of

HOW CAN THE BACKLOG CYCLE BE BROKEN

USCIS defines a backlog as the volume of pending application work that exceeds
the cycle time (stipulated processing time) for that particular adjudication. Since dif-
ferent benefit applications have different evidentiary and processing requirements
cycle times necessarily vary by form type.

Backlogs develop when the load represented by the volume of applications and pe-
titions (converted to labor hours) filed with the agency exceed its adjudicative capac-
ity.

Because application volumes or loads can be converted into hours of required ad-
judicative effort, and because the capacity of the USCIS workforce can also be con-
verted into hours of available adjudicative effort, the solution to backlogs is to en-
sure that the adjudicative capacity meets or exceeds the load at all times.

Since both the load and capacity can be accurately calculated the only remaining
variable in eliminating backlogs is utilization. USCIS must manage or utilize its ad-
judicative capacity such that it directs sufficient hours within its overall capacity
against each and every form type so that it effectively meets the load. For example,
if the total load represented by all of the FY 2007 applications and petitions is 12
million hours of adjudications work, USCIS must possess the capacity and must
manage the dedication of 12 million hours to timely complete all FY 2007 filings.

Workload calculations do not present challenges to USCIS. IT possesses the exper-
tise to accurately determine the load that any application surge will create. It also
possesses the expertise to determine its adjudicative capacity. The principal chal-
lenges for USCIS include; forecasting surges, creating a scalable workforce to meet
increased and decreased load demands, managing its capacity so that it operates as
efficiently and as effectively as possible, gaining access to the funding authorization
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before a surge hits, eliminating the current practice of paper-based adjudication plus
electronic-based adjudication of the same application in favor of a single electronic-
based adjudication.3

USCIS’ backlog elimination efforts to date have been made more difficult because
backlogs, employee attrition rates, and filing surges do not occur uniformly through-
out its 250+ offices. It may have a capacity surplus in one office and a capacity def-
icit in another. Statutes, government rules, customer concerns, and paper intensive
processes combine to limit its ability to move work from one office to another. De-
tails of employees from offices with greater capacity to ones with less capacity, as
well as mandatory overtime, have become routine management tools, however, de-
tails are very costly, disruptive to employees’ lives, limited by available office space,
and may result in lower quality adjudications. Agency managers have reported that
overtime and employee details to backlogged offices frequently result in diminishing
returns as employee burnout leads to increases in errors. Adjudicative costs can rise
steeply due to overtime payments and due to the amount of rework needed on par-
tially-completed cases.*

One of the most significant issues confronting USCIS in effectively managing load,
capacity, and utilization is application surges.> Surges are a fact of life for USCIS,
and any plan to prevent backlogs must have an effective surge response plan. To
deal with surges USCIS must have certain elements of its infrastructure scalable ¢
as well as a scalable workforce.

IDENTIFYING THE CHAIN OF RESPONSIBILITY

Even if USCIS accurately forecasts the timing and increased workload of a surge,
it still may not be able to timely process the new workload without help from its
partners.

e DHS, OMB, and Congress must provide the funding authority to expand
USCIS’ adjudicative capacity,” and

e DHS and OMB must facilitate the timely publication of necessary rules and
notices in the Federal Register, and

e FBI must have the capacity to process greater volumes of biometric and bio-
graphic background checks,® and

e USCIS’ operating plan must include scalable contracts for mail processing,
file creation, data entry, biometric capture, records storage, IT services, and
facilities expansion. USCIS must review plans with its contractors to ensure
viability and must develop its own plans for a scalable workforce and scalable

3The dual adjudication process adopted by the INS and maintained by USCIS is inefficient.
When INS introduced the CLAIMS 4 Naturalization electronic processing system agency leader-
ship was promised efficiency gains of 25% or more. Unfortunately, processing times actually in-
creased by approximately that amount because the system efficiencies were more than cancelled
out by the requirement that the adjudicating officer continue the full paper adjudication and
then adjudicate the case in the system as well.

4 Partially-completed casework typically involves continuing a case without decision due to an
eligibility issue that has been discovered during the interview or case review process. When a
detailed officer returns to her home office it is a common occurrence that these partially com-
pleted cases will require reassignment to another officer who will then review the entire record
again to become familiar with the case facts and to be certain that the first reviewer did not
miss any key issues or evidence.

5 Application surges result from a variety of factors including new legislation, statutory nu-
merical limitations, grants of temporary protected status, reactions to proposed fee changes,
modified processing requirements or changes in public policy. The annual commencement of the
H-1B filing period on April 1st, is an example of a predictable surge in petitions. A new grant
of temporary protected status may be unpredictable.

6 Creating a scalable infrastructure is particularly difficult for a government entity. However,
USCIS developed its Application Support Centers (ASC) as scalable fingerprint and biometric
identification centers. The ASCs are contract facilities with contract staff, but each such facility
has on-site government oversight. The performance record of these facilities is excellent.

7The mere fact that USCIS collects application fees and deposits them in its Examinations
Fee Account does not mean that it can access those funds. DHS, OMB and then Congress must
approve any effort by USCIS to increase its funding—a process that may be blocked, delayed,
or simply ignored at any step.

8The FBI conducts both fingerprint checks (biometric) and name checks (biographic) for the
USCIS. Fingerprints provide criminal history information. Name checks ascertain whether ineli-
gibility information exists in FBI records or whether the applicant is the subject of an ongoing
investigation by the FBI.
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facilities or develop a virtual office® that can obviate the need for space ex-
pansion

THE CURRENT FUNDING SYSTEM IS FLAWED AND CAN LEAD TO BACKLOGS

Fees have long been charged to petitioners and applicants for immigration bene-
fits, but the decision to require that USCIS be totally dependent on fees is relatively
new. There isn’t anything conceptually wrong with requiring that USCIS recapture
the costs of administering the adjudications program, however, USCIS and its cus-
tomers are vulnerable to the current bureaucratic processes and appropriation poli-
cies.

Although USCIS is a fee funded agency it does not have access to fees except
through the annual appropriation process, or through the very inefficient and unpre-
dictable reprogramming process. Workload surges because of legislation or special
programs such as TPS may generate tens or hundreds of millions of dollars in new
fees, but USCIS may not receive Congressional authority to access those funds. This
scenario occurred in 2000 when Congress passed the Legal Immigration Family Eq-
uity Act (LIFE Act). That Act generated over one million additional applications
with fees, but because the legislation did not authorize INS to access the revenue,
and because a subsequent reprogramming request was denied by Congress, INS had
to hold the applications until such time as it received funds needed to adjudicate
the additional caseload. Access to LIFE Act fees deposited in the Examinations Fee
Account was not authorized by Congress until the following fiscal year.

THE CURRENT FEE SYSTEM CREATES VULNERABILITIES FOR USCIS

The non-fee, and Congressionally-restricted fee application work of the USCIS
now amounts to hundreds of millions of dollars in costs annually. The non-fee appli-
cations include all asylum applications, refugee applications, military naturalization
applications, and fee-waiver applications. Congress has limited by statute the fee
paid by applicants for temporary protected status to $50, covering only a small frac-
tion of the true cost of that adjudication. The financial liability that these non-rev-
enue generating applications create for the USCIS makes it very vulnerable to in-
creases in non-fee applications and/or decreases in fee applications given the signifi-
cant surcharge placed on each fee application. As USCIS reduced its adjustment of
status backlogs during FY 2005 and FY 2006 it realized that it would receive sub-
stantially fewer requests for employment authorization. I recall that we estimated
a reduction in fee revenue of between $50 to $60 million dollars. The financial rami-
fications were significant because each of those employment authorization applica-
tion fees carried a large surcharge that was needed to fund asylum, refugee, mili-
tary naturalization and other non-revenue generating workloads.

Transforming USCIS business processes and IT systems

The future success of USCIS requires that it transform its business practices so
that it ends the current dual-adjudication process (paper and electronic), creates a
central view or account that contains complete immigration history information, of-
fers customers multiple channels for accessing information and filing, and develops
a robust inventory and case management system.

Although it is frustrating that these capabilities do not exist today we should also
recognize the progress that USCIS has made during a very difficult time with se-
vere funding constraints.

Business process improvements that have been initiated include;

e Development of the lock-box initiative with the Treasury Department to de-
posit fees quickly and to enter application data into a national tracking sys-
tem

Case tracking on-line

Electronic forms distribution

A web site that provides outstanding information and research capabilities
Transparency of its operations by providing on-line access to the Adjudicator’s
Field Manual

e Transformation of the Application Support Centers from fingerprint centers
to biometric data capture and identity verification centers.

9 A virtual office can be created by developing the capability to move an application electroni-
cally to an adjudications officer regardless of their physical location. Work-at-home programs
and relocating certain applications from offices that lack sufficient capacity to others that pos-
sess excess capacity will be enhanced.
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Improved processes for permanent residents who need to replace a lost or ex-
pired permanent resident card (green card)

e Development of the Fraud Detection and National Security (FDNS) program
to assist adjudicators in evidentiary verification efforts, and to assist ICE by
identifying, criminal fraud conspiracies, and individuals who pose public safe-
ty and/or national security risks

Digitization of immigration records supporting both long-term storage needs
and simultaneous availability of records to all three immigration agencies

e Development of analytical tools to accurately measure workloads in each and
every office for staffing purposes, and zip code analysis of application receipts
to ensure that offices are located where customers actually reside.

In addition, USCIS is currently engaged in a number of active pilot projects to
test establishment of customer accounts, enumeration and tracking options, records
digitization, and revised adjudication procedures.

THE INFORMATION TECHNOLOGY (IT) MYTH—IT CAN ELIMINATE OR PREVENT THE
GROWTH OF BACKLOGS

USCIS business processes cannot be transformed into efficient, effective, and
fraud resistant approaches without dramatic improvements in its IT capabilities.
Conversely, building new relational databases and system interfaces will accrue
only very modest gains unless business practices are transformed.

USCIS processes remain primarily paper-based, and even its electronic applica-
tion filing opportunities require the customer to mail supporting evidentiary mate-
rials in paper format. Agency rules require business petitioners to file extensive pa-
perwork with each and every petition to prove that it is a legitimate business capa-
ble of paying the proffered wages. This wastes the customer’s time, increases the
customer’s preparation costs, increases the length of time the adjudicator spends re-
viewing evidence, and increases file storage costs as the same corporate reports and
financial documents may be stored in thousands of separate petition files.

As the DHS agency responsible for immigration records USCIS also has the re-
sponsibility to make those records available to ICE and CBP when needed. This re-
quires not just digitizing records but also creating the business rules and govern-
ance rules with respect to maintenance and updating of record information.

USCIS faces a complex set of tasks in its efforts to transform both its business
processes as well as its IT systems. Fortunately, it is well-positioned to move for-
ward with that effort now that backlogs have been reduced and the premium proc-
essing funds can be reserved to fund transformation efforts.

RECOMMENDATIONS

My first recommendation is that the new fee schedule remain in place. The rev-
enue implications for USCIS would assuredly curtail business transformation efforts
with long-term negative implications for all USCIS customers. I do believe that by
transforming business and IT processes USCIS can reduce its overall operating
costs, and this may support lower fees in the future or at least curtail the rate of
fee increases beyond the normal inflation-based increases. USCIS faces a complex
set of tasks in its efforts to transform both its business processes as well as its IT
systems. Fortunately, it is well-positioned to move forward with that effort now that
backlogs have been reduced and the premium processing funds are available to fund
long-term improvements.

With the new fee schedule in place USCIS can use the resources generated by the
premium processing fees to fund its transformation efforts. Those funds should be
protected or reserved for that purpose.

To ensure success of its efforts to break the backlog cycle and to transform its
business practices I also recommend that;

e USCIS develop a surge capacity plan and require the same from its contrac-
tors

o USCIS continue efforts to eliminate paper, eliminate redundant evidentiary
requests, and establish processes for electronic verification of application and
petition data

e USCIS implement its transformation efforts in concert with CBP and ICE as
all three immigration agencies rely upon USCIS application and petition
data, and records systems

e USCIS in concert with the DHS CIO develop IT systems that provide inven-
tory control, case management, case status, and address information, includ-
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ing a capability to populate or flag multiple DHS systems with change of ad-
dress data

e Congress should consider funding new mandates until such time as new fees
can be implemented, or in the alternative, develop a process where funds will
be appropriated up front, but must be repaid as the revenue is generated
through fees

e DHS develop the capability to efficiently review and publish regulations and
regulatory notices and this capability should be sufficiently robust that it not
break down during leadership changes at the Department

e OPM assist USCIS in developing a more flexible workforce (position classi-
fication for temporary or part-time workers) that can expand and contract to
deal with workload shifts

e USCIS improve its officer training to achieve its objective of timely and con-

sistently accurate adjudications

Background check process delays need to be eliminated

A decision needs to be made concerning how long an application may be held

in abeyance for suspicion of ineligibility, and procedures should be published

identifying who has authority to suspend an adjudication and for what period
of time

e Background check wrap-back functionality needs to be incorporated into the
background check systems so that USCIS is automatically notified if poten-
tially disqualifying information is obtained by intelligence or law enforcement
agencies subsequent to a USCIS background check request

Thank you, Madam Chair and members of this subcommittee. I look forward to
answering your questions.

Ms. LOFGREN. Thank you very much, Mr. Yates.
And finally, Mr. Rivera. Thank you.

TESTIMONY OF RHADMES RIVERA, VICE PRESIDENT OF 1199,
SEIU UNITED HEALTH CARE WORKERS EAST

Mr. RIVERA. Good morning, Chairwoman. Good morning, Mr.
Gutierrez. Good morning, Mr. King.

On behalf of 1199 SEIU Citizenship Program, we thank you for
the opportunity to address this Subcommittee and other distin-
guished guests that are here today. I will be able to talk about the
fee increase and the impact on the health-care workers that we
serve.

The 1199 Citizenship Program began in January 2001. The pro-
gram is administered by our benefit fund and pension fund and
training and education fund and provides an array of innovative
and comprehensive benefits, including educational and training
programs that are designed to accommodate the needs of more
than 300,000 union members.

We are the largest health-care workers union in the Nation, rep-
resenting workers in homecare settings, hospitals, nursing homes,
pharmacies, clinics, and other health-care agencies. Our member-
ship reflects the diversity of immigrants to this Nation, particularly
in New York City. Our members include health-care workers from
continents and countries from around the world, including the Car-
ibbean, South America, Central America, Canada, Africa and Eu-
rope, with the majority of members who utilize the program coming
from the Caribbean.

The top countries of the top percent are Jamaica, Trinidad, Do-
minican Republic, and Guyana. We are proud that our membership
embodies such rich diversity, and are reminded that our Nation in-
deed is a land of immigrants.
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Our program overview: The benefits of U.S. citizenship are nu-
merous. Citizenship provides our immigrant members with more
opportunities and a greater feeling of belonging and a sense of se-
curity. They are able to fully integrate themselves into our country.
More importantly, through our citizenship, our members gain the
right to vote and participate more fully in the democratic process.

We are committed to designing programs that expand the rights
and empower our members, who are the health-care workers who
keep our hospitals, nursing homes, clinics, and other health-care
agencies running.

The Citizenship Program has served more than 7,000 in the proc-
ess of naturalization and benefits. Yearly, our program averages
more than 1,000 member participants. Through the efforts of a
dedicated and competent group of professionals, applicants are of-
fered free legal assistance and educational support, including appli-
cation preparation, review and filing of the form N-400, N-600, I-
90, N-565, N-648, AR-11 and others.

The program offers a different class choice for applicants to study
U.S. Government and civics while reviewing interview techniques.
We have developed an academic curriculum, video, and book high-
light program stories that we provide to you.

To date, our office has submitted over 6,178 N-400 applications.
We proudly brought up almost 4,677 persons that are naturalized
U.S. citizens through the help of our program. Yet hundreds of our
applicants are at an advanced stage of naturalization, awaiting
interview or having the oath.

We note more than 500 applications that are in backlog waiting
adjudication. Some of these applications have not received any in-
formation through the form G-28 Notice of Appearance as Attorney
or Representative submitted along with the application.

The 1199 SEIU Citizenship Program is accredited and recognized
by the Board of Immigration Appeals.

The fee impact: Recently, the fee increased effectively July 30,
2007, is the biggest immigration application fee increase recorded
in the history of immigration. The USCIS reported that overall ap-
plications and petitions were increased an average of nearly 86 per-
cent. Most agree that the new fees are unprecedented. The fees for
naturalization applications have increased five times since 1999,
from $225 in 1999, to now the new fee of $675.

Our program is currently experiencing a drop in participation
during the weeks since the new fees took effect. The scheduled ap-
pointments dropped by 50 percent during the month of August.
Many of our members are voicing concerns of the struggle of saving
money for the application.

In contrast, during the months leading up to the increase, we
serviced double our normal capacity. Our members participated in
record high numbers in an effort to get their applications processed
before the scheduled increase.

Ms. LOFGREN. Mr. Rivera, your 5 minutes has expired a little bit.
I wonder if we could ask you to summarize, and then we can get
to our questions. We do appreciate your testimony.

Mr. RIvERA. Okay. Essentially, our main concern is that normal
family, normal union members will not be able to pay the increase,
knowing that regular workers probably get paid $650 a week, and
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the fee for a whole family will be rising over $2,000-something. It
is our concern that we need to change this approach and be able
to provide working people with the right to become a citizen in this
country.

[The prepared statement of Mr. Rivera follows:]

PREPARED STATEMENT OF RHADAMES RIVERA
INTRODUCTION

Good morning Chairwoman, on behalf of the 1199SEIU Citizenship Program,
thank you for the opportunity to address the Subcommittee and other distinguished
guests on the important topic of USCIS fee increases and the impact on the
healthcare workers we serve.

The 1199SEIU Citizenship Program began in January 2001. The program is ad-
ministrated by our Benefit and Pension and Training and Education Funds. The
funds provide an array of innovative and comprehensive benefits including edu-
cational and training programs that are designed to accommodate the needs of the
more than 300,000 union members of 1199SEIU United Health Care Workers East.
We are the largest healthcare workers union in the nation, representing workers in
homecare settings, hospitals, nursing homes,, pharmacies, clinics and other
healthcare agencies.

Our membership reflects the diversity of immigrants to this nation—particularly
to New York City. Our members include healthcare workers from continents and
countries from around the world, including the Caribbean, South America, Central
America, Canada, Africa and Europe, with the majority of members who utilize the
program coming from the Caribbean. The countries in the top percentile are Ja-
maica, Trinidad, Dominican Republic and Guyana. We are proud that our member-
ship embodies such rich diversity and are reminded that our nation is indeed a land
of immigrants.

PROGRAM OVERVIEW

The benefits of U.S. citizenship are numerous. Citizenship provides our immigrant
members with more opportunities and a greater feeling of belonging and a sense of
security—fully integrating them into our country. Most importantly, through citizen-
ship our members gain the right to vote and participate more fully in the democratic
process. We are committed to designing programs that expand rights and empower
our members, who are the healthcare workers who keep our hospitals, nursing
homes, clinics and other healthcare agencies running.

The Citizenship Program has served more than 7,000 people in the process of nat-
uralization and related benefits. Yearly our program averages more than 1,000
member participants. Through the efforts of a dedicated and competent group of
professionals, applicants are offered free legal assistance and educational support.
Assistance includes application preparation, reviewing and filing of the forms N—
400, N-600, I-90, N-565, N-648, AR-11 and FOIA’s.

The Program offers an array of different class choices for applicants to study U.S.
Government and Civics while reviewing interview techniques. We have developed an
academic curriculum, video and book highlighting immigrant stories.

To date our office has submitted over 6, 178 [N-400] applications. We proudly
boast 4,677 persons that are naturalized U.S. citizens through the help of the pro-
gram. Yet hundreds of our applicants are at advanced stages of naturalization
(awaiting interviews and oaths). We note more than 500 applications that are in
backlog and waiting adjudication past USCIS established average processing time
frames. Some of these applicants have not received any information although the
form G—28 Notice of Appearance as Attorney or Representative was submitted along
with the applications. The 1199SEIU Citizenship Program is accredited and recog-
nized by the Board of Immigration Appeals.

FEE INCREASE IMPACT

The recently imposed USCIS fee increase, effective July 30, 2007, is the biggest
immigration benefit application fee increase recorded in the history of immigration
fee changes. USCIS reported that the overall application and petition fees were in-
creased an average of nearly 86%. [USCIS Press Release January 31, 2007] Most
agree that the new fees are unprecedented. The fees for naturalization applications
Eave incre)ased five times since 1999 from ($225 in 1999 to now $675 including the

iometrics).
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Our program is currently experiencing a drop in participation during the weeks
since the new fees took effect. Scehduled appointments dropped by 50 percent, dur-
ing the month of August. Many members are voicing concerns as they struggle to
save money for the application. In contrast, during the months leading up to the
increase, we serviced double our normal capacity. Our members participated in
record high numbers, in an effort to get their applications processed before the
scheduled increase. We had such high numbers that we partnered with other com-
munity service providers to accommodate the increased participation in our pro-
gram.

Our union members have good jobs with fair contracts negotiated that include
comparable pay and comprehensive benefits. However, they voice that the new fee
is a lot of money for working class people to be able to afford. Some are saving up
or borrowing money so they can afford to file for citizenship. Still others—even be-
fore the latest increase—expressed that they were having difficulties raising the
money when the fee was $400.00. We often learn of workers using vacation pay or
even tax refunds to pay for naturalization application fees.

Citizenship is a benefit that typically families often want to do together. Hus-
bands and wives often naturalize together with their children over the age of 18.
The increase makes it difficult for a working class family to simultaneously apply
for citizenship.

A family of three would need $2,025 to file for U.S. citizenship together.

And Home Care and Nursing Home workers—who provide care to some of the
most vulnerable members of our society—still earn low wages and are fighting for
morﬁ equitable earnings. The high naturalization fees are especially hard for these
workers.

For too many of the healthcare workers we represent, the cost for naturalization
application fees is a grave economic burden and they sometimes must sacrifice basic
needs in exchange for a chance to live the American dream.

CONCLUSION

Individuals eligible to naturalize are lawful permanent residents working and
paying taxes. They already contribute to the United States economy. Lawful perma-
nent residents share the same tax responsibilities as Untied States citizens. Con-
sequently, they already pay their share for the operation of government services.

We predict that the newly imposed fees will reduce the number of working-class
immigrants who can obtain citizenship because they will not be able to afford it.
American citizenship is a privilege and financial cost should not deter hard working,
lawful, permanent residents from fully participating in this great nation.

The forms N—400, I-90, and N-600 should not be increased by the same percent-
age as other applications, since these forms are used to provide immigration benefits
to the population of immigrants that are already permanent residents. And all of
us should work together to support hard-working immigrants, like the healthcare
workers who are 1199SEIU members, so that they can live the American dream just
like the many generations of immigrants who came before them.

Thank you, Chairwoman Lofren for the opportunity to testify today.

Ms. LOFGREN. We thank you for your testimony, as well as your
tremendous service to our country.

I know that Mr. Gutierrez has a competing hearing in Financial
Services, so rather than begin the questioning, I am going to start
with him and then go to Mr. King.

Mr. GUTIERREZ. I thank you so much. Thank you so much,
Madam Chairwoman. I really appreciate it.

Sorry. My glasses broke. I will do the best I can. I am blind here.

But I want to thank Mr. Vargas and Mr. Yates and Mr. Rivera
for taking the time to be here this morning and for their wonderful
testimony—it is going to be very, very helpful to us—and especially
to SEIU in New York City and the NALEO National League for all
their endeavors and their citizenship and in defense of immigrants.
I want to thank you for that.

I want to just take a moment as we re-examine this just to go
back to the immigration examination fee account. This is in the Im-
migration Nationality Act, page 309, and it says that “fees for pro-
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viding adjudication and naturalization services may be set at a
level that will ensure recovery of the full cost of providing all such
services, including the cost of similar services provided without
charge to asylum applicants and other immigrants.”

So, you know, we are very careful here about “must,” “may,” and
what kinds of words we use, and, indeed, we have appropriated
funds, at least since I have been in the Congress. I arrived here
in 1993, and I can remember on several occasions voting for addi-
tional funds. So this notion that the immigration naturalization,
the citizenship brings to us from the Federal Government that they
must is really not true because I just read it from page 309. It
says, “may.”

Now, of course, I might have a little difficulty because you know
English is not my first language, but I had good nuns, and they
taught me the use of verbs, and it seems to me that “may” is “may”
and “must” is “must,” and when they told me I may do something,
I might not do it, and, indeed, they do not need to do it.

Would anybody disagree on the panel with that assertion from
the Immigration Nationality Act? No. Good.

Ms. LOFGREN. The record will note that all the Members shook
their heads no.

Mr. GUTIERREZ. Okay. Because I think it is fundamentally impor-
tant.

The other thing is it seems to me when Government does infra-
structure improvement, for the most part, what it does is it sells
bonds. There is a bond issue.

This is rather expensive endeavor, and the citizens affected,
whether it is a municipality or a State or whatever locality, just
those taxpayers at that particular moment, are not going to benefit
from it, so, therefore, you know, future people are going to benefit
from that road, that bridge, that school, that infrastructure, wheth-
er it is the sewer or water.

I mean, there are huge infrastructure improvements that are
being shouldered by one particular group of immigrants, the group
of immigrants today that wish to become citizens of the United
States, and so I think it would be fair and incumbent upon us to
see how the payment of this infrastructure is paid by all of us.

The other thing is we just heard testimony on 6 percent. Mr.
Yates, do you know what 6 percent would be of the total? Do you
know what the total increase is in terms of dollars?

Mr. YATES. Not off the top of my head, I do not.

Mr. GUTIERREZ. Approximately? Is it $5 billion more? What
amount are they looking for?

Mr. YATES. Oh, I believe the figure is closer to $600 million.

Mr. GUTIERREZ. $600 million.

Mr. YATES. Right.

Mr. GUTIERREZ. Okay. So, as we look at this additional $600 mil-
lion that we are looking for, let me just ask the members of the
panel if any of them would object to their tax dollars being used
for the citizenship processing fee of a soldier in the armed forces
of the United States at this particular time of war.

Mr. Vargas?

Mr. VARGAS. Not only would I not object, I think it would be an
honor to be able to help finance that.
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Mr. GUTIERREZ. Mr. Yates?

Mr. YATES. I agree. I do not object to that.

Mr. GUTIERREZ. Mr. Rivera?

Mr. RIVERA. I agree.

Mr. GUTIERREZ. I think most Americans would say that those are
the armed forces, we should all contribute, and it would be, as Mr.
Vargas said, not only the right thing to do, it would be an honor
and a privilege to pay for them. And yet we have the immigrant
community shouldering and bearing the brunt for those that are on
the front lines in defense of this Nation today.

The fact remains that there 35,000 permanent residents of the
United States serving in the armed forces. There are an additional
45,000 to 50,000 members of the armed forces that were once per-
manent residents, today who are naturalized citizens, a huge body
of people that are serving in our armed forces, and statistically we
see time and time again about their heroics.

I know my time has expired, so I would just simply say, in con-
clusion, I think we need to look at this in a different way, and I
thank Mr. Rivera and Mr. Yates and Mr. Vargas for coming before
the Committee and helping us with this dilemma, and I thank the
gentlelady so much.

I am going to go see Mr. Bernanke with the prime market and
what is going on with their

Ms. LOFGREN. Help us out there.

Mr. GUTIERREZ. Thank you.

Ms. LOFGREN. The gentleman’s time has expired.

The gentleman from Iowa is recognized for 5 minutes.

Mr. KING. Thank you, Madam Chair.

You know, I listen to this dialogue that has taken place here, the
gentleman from Illinois, a couple of times on these panels, and I
trust each of the witnesses were here to hear the previous testi-
mony in the room, you know, the question of who is shouldering
the burden. Now we have a lot more people than that in the mili-
tary, and then there will be all of those that are shouldering the
burden. They all deserve to be equally recognized and honored and
revered for that, as well as those who are immigrants.

Something that emerges, as I listen to this testimony, is the con-
stant blending of the term “immigrant,” and I want to draw that
distinction, and I would ask Mr. Vargas, in our dialogue, “immi-
grant” is used interchangeably between legal and illegal, and could
you draw a distinction between the two for us and tell us when you
use the word “immigrant?” Does it mean both legal and illegal, or
are you referring and implying that they be legal in your testimony
here?

Mr. VARGAS. Mr. King, in my testimony today, my comments
have been exclusively limited to legal permanent residents. These
are individuals who have entered our country legally, have played
by the rules, are taxpayers, and want to be full participants in
American society.

Mr. KiNG. Thank you. I appreciate that answer.

And do you say the same, Mr. Rivera, or do you have a different
view?

Mr. RIVERA. No, that is our view.
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Mr. KING. Okay. It is just important because of this national dia-
logue we have had for the last several years. It gets blended and
merged between the two.

And then I would go to Mr. Yates, and I would ask you, Mr.
Yates, the issue was raised by the gentleman from Illinois in pre-
vious testimony, the number that I see is that had the fees for
green cards not been increased when the update was requested,
that would have made a difference of $82.5 million. Can you tell
me what would have been the alternative if those fees had not been
increased before the renewal of the green cards?

Mr. YATES. Based upon the Agency’s testimony, they would have
basically had a deficit. They would have operated at a deficit in ad-
judicating those applications. So they would have been faced at
some point in time with putting a body of work aside that could
not adjudicated because they would not have been able to pay their
contractors and others to process that work.

Mr. KING. Or could they have, as Mr. Vargas has recommended,
come to Congress and asked for an $82.5 million appropriation, or
could they have calculated in the rest of the fee structure an in-
crease on the balance of everyone else’s fees to make up for that
$82.5 million?

Mr. YATES. Those are options. Yes, sir.

Mr. KING. And I understand that it would not necessarily be
valid to ask you to speculate on what they are, but I did want those
options in the record for the consideration of the Committee and
also the public, and I thank you for that analysis.

I want to make sure also that people do not guess where I am,
and I believe that U.S. citizenship is precious, and I am hearing
discussion here that puts a value on citizenship, and I look at the
dollars that are required to go down the path of lawful permanent
residence and then naturalization application, and I would ask Mr.
Vargas—and you are the one that has advocated that this be a tax-
payer-funded endeavor, at least in a significant degree—could you
tell me how you come to that conclusion? And do you put a dollar
value on citizenship, and if you do not, how do you come to the con-
clusion that taxpayers should fund it?

Mr. VARGAS. Mr. King, I put a tremendous value on citizenship.
I think this country benefits when legal permanent residents be-
come citizens. I think our country is stronger for that. I think you
and I benefit when a legal permanent resident becomes a natural-
ized citizen.

What we are advocating is partnership between the newcomer,
the legal permanent resident, and this country. People should pay
a fee for a reasonable service, but what we are doing is asking peo-
ple to pay a fee for a service plus. They are being asked to pay sur-
charges. They are being asked to pay for one-time modernization
improvements that benefit the whole country. So

Mr. KiNG. I apologize. But I see your testimony says according
to data from the 2000 Census, 43 percent of noncitizen households
pay at least $700 in rent each month, and you have numbers at
36 percent that have annual incomes of less than $25,000.

Have you seen the Robert Rector study from the Heritage Foun-
dation that shows that low-skilled households, regardless of their
immigration status, are a net burden, high school dropout-headed




59

households are a net burden on our taxpayers to the net cost of
$22,449 a year. This is an economic recommendation you make.
Have you evaluated that study, and do you have a response?

Mr. VARGAS. I have not evaluated that study. I would be happy
to look at the study, but I do also know that naturalized citizens
also over the course of their life in the United States end up having
higher incomes, meaning they pay more in taxes.

Mr. KING. You also know they draw down more in services as
well at the same time, and so I think we have some clarity on that,
and I appreciate your testimony, everyone’s, and I yield back the
balance of my time.

Ms. LOFGREN. Thank you. The gentleman’s time has expired.

Given the time, I am going to be very brief, and I think perhaps
I will submit some of my questions in writing.

I would just note that I have been complaining about the lack of
technology in this Agency for several decades, and Mr. Yates knows
that because he has heard me complain, and actually I complained
about it before I was ever a Member of Congress. It has been a tre-
mendous frustration to me. We are still creating paper files in the
Agency. It is absurd.

On the other hand, I cannot help but note that over the years
we have done a variety of things. We have allocated tax funds to
improve the technology, and we never got it. We did a premium
processing fee for well-heeled applicants. I mean, they were happy
to pay the additional fee, and yet they did not get what they paid
for, and I actually think that is illegal.

I mean, you are not allowed to make a profit off of the appli-
cants, and those fees were diverted. I mean, we took their money,
and they did not get what they paid for.

And I note on the fee structure, for example, the FBI fee struc-
ture right now, the FBI, as I understand it, is charging the Agency
an average of $10. For the most extreme case, the cost is $22. But
the Agency is charging the applicants $80. So that is a little profit
center for the Agency, and I question even the legality of that.

And it is not so much for the well-heeled applicant. I do not have
a concern. I mean, if you are earning a good salary and you can
pay, you should pay this fee, and the companies certainly that are
filing for, you know, scientists and engineers are happy. They are
not complaining about it. They are happy to pay the fees.

But for your average working family, this is a very high amount,
and we have had hearings in this room where every Member of this
Committee has said we want people to become Americans. We have
differed sometimes in our approaches on how best to help the im-
migrant community become thoroughly part of the fabric of the
United States, but really there is no disagreement that we want
immigrants to become completely part of the fabric of American so-
ciety, and an important element of that is to help people become
American citizens.

We want immigrants to become American citizens, and it just
seems to me counterproductive, since we all believe that, to then
put a financial barrier for people who are working and not getting
a lot of money. And so I guess one question I will ask before we
close, maybe to Mr. Rivera and Mr. Vargas, in particular, because
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you are doing hands-on work with people in that category and help-
ing them.

We have a fee waiver in place that the Agency expanded a bit
after our hearing and further discussions. Is that going to help at
all or help enough with the group of people that you are working
with filing for citizenship and, if not, what adjustments should be
made on that waiver provision so that the person working in the
nursing home helping the baby boomer’s parent can actually afford
to become an American with us? Can I ask you that, of if you do
not know now, you could get back to me?

Mr. RIvERA. That is funny. I mean, placing the entire burden on
the fee is very difficult——

Ms. LOFGREN. Right.

Mr. RIVERA [continuing]. To sustain the Agency. We think that
essentially Congress needs to allocate some money to fund this
process.

Ms. LOFGREN. Right.

Mr. RIVERA. And there are a significant amount of services that
are provided that are sustained by the fees paid by immigrant
workers that should be allocated to something else, the cost of the
administration of this Agency to be allocated in something else.
There are a tremendous amount of ways that you can be moved out
of the fee pay to somebody else.

Ms. LOFGREN. Mr. Vargas?

Mr. VARGAS. If I can reply, I would certainly answer more detail
in writing, Chairwoman, but we do know that the applicants large-
ly are unaware of the availability of the fee waiver.

But I would also like to advise you that my organization actually
runs a loan fund where we make interest-free loans to individuals
so they could help pay for——

Ms. LOFGREN. That is really admirable. That is terrific.

Mr. VARGAS. And our default rate is less than 5 percent.

Ms. LOFGREN. That makes me very proud to be sitting here talk-
ing to you.

My time has expired, and all the time has expired. I do thank
you for your patience, for you willingness to be here to share your
expertise. We will have 5 legislative days to ask additional ques-
tions in writing, and if we do that, we would ask that you answer
as promptly as you are able to.

And, again, we thank you very much for your participation.

And this hearing is now adjourned.

[Whereupon, at 12:13 p.m., the Subcommittee was adjourned.]



APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

(61)



62

LETTER TO DAVID WALKER, COMPTROLLER GENERAL OF THE GENERAL ACCOUNTING
OFFICE (GAO) DATED SEPTEMBER 12, 2007

Uongress of the nited States
MHuouse of Representatines
Bashington, BE 20515

September 12, 2007

Mr. David M. Walker

Comptroller General

Government Accountability Office
441 G Street, NW

Washington, D.C. 20548

Dear Mr. Walker:

The Department of Homeland Security’s Citizenship and Immigration Service (USCIS)
adjudicates immigration and naturalization applications and petitions, charging its immigrant
applicant/petitioners user fees for many of its services. Although substantial direct
appropriations had been applied over the last decade to specific projects such as USCIS’s
initiative to reduce its backlog of incomplete cases, a large and increasing proportion of the
agency’s funding has more recently come from fees. In accordance with applicable law, such
fees may be set at a level to ensure recovery of the full cost of providing such services, including
the costs of similar services provided without charge to asylum applicants or other immigrants
and any additional costs associated with the administration of the fees collected. This year,
USCIS has implemented a new fee structure incorporating an average 88 percent increase. The
new fees became effective on July 30, 2007, and consequently 99 percent of the agency’s
proposed $2.6 billion budget for fiscal year 2008 comes from fees.

USCIS performs a vital national service. It has significant tasks ahead to maintain and
improve the quality of its service, implement new technology to streamline its operations, and
reduce its backlog of uncompleted cases. It is critical that USCIS be fully accountable for the
fees it collects, including the methods used to allocate costs to be covered by fees, the approach
and cost methodology for determining the fees charged, and the use of fee revenue only for
authorized purposes. To ensure such accountability, we request that you review USCIS’s cost
accounting methods, including those used for developing its most current fee schedule, the
assumptions underlying the allocation of costs covered by these fees, and the financial controls
USCIS has put in place to ensure the appropriate collection and use of the fees.

PAINTED ON RECYCLED PAPER
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September 12, 2007
Page Two
David M. Walker

We look forward to receiving your report. Please contact Blake Chisam, general counsel
for the Judiciary Subcommittee on Immigration, Citizenship, Refugees, Border Security, and
International Law, at (202) 225-3926 to discuss the details of the upcoming study.

Sincerely,

E LOF DAVID PRICE
hairwomal Chairman
Judiciary Subcommittee on Immigration, Appropriations Subcommittee on Homeland
Citizenship, Refugees, Border Security, Security

and International Law
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FEE INCREASES IMPOSED BY USCIS FEE RULEMAKING FOR SELECTED IMMIGRATION
APPLICATIONS, EFFECTIVE JULY 30, 2007, COMPILED BY NALEO EDUCATIONAL FUND
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LETTER TO DR. EMILIO GONZALEZ, DIRECTOR, U.S. CITIZENSHIP AND IMMIGRATION
SERVICES DATED FEBRUARY 20, 2007, FROM THE AMERICAN FRIENDS SERVICE COM-

MITTEE

- American Friends
Service Committee

1501 Cherry Strest: Philadelphis; PA:19102-1403- 2,1'5/241—‘7000 <wwwafsc.org
February 20, 2007

Dr. Emilio T. Gonzalez

Director

U.S. Citizenship and Immigration Services
Department of Homeland Security

20 Massachusetts Avenue, NW
Washington, DC 20529

Dear Dr. Gonzalez:

The American Friends Service Committee (AFSC) is a Quaker organization that includes people
of various faiths who are committed to soctal justice, peace and humanitarian service. Grounded
in the Quaker belief in the inherent dignity and worth of every person, AFSC works with
immigrant communities in eighteen communities in fourteen states. AFSC’s long and direct
experience with community residents, local leaders, and grassroots organizations across the
nation leads me to write to you concerning proposed fee increases by the U.S. Citizenship and
Tmmigration Services (USCIS).

T wish to express our strong opposition to the proposed increases. Our analysis and experience
tell us that the recently proposed increases are excessive and will create yet another obstacle for
individuals seeking to adjust their immigration status.

The proposed fee increases will place too heavy a burden on the backs of immigrants, many of
whom cannot shoulder the excessive costs and will be forced to postpone their dreams of
becoming American citizens or to remain separated from their families. The size of the proposed
fee increases is particularly troubling at a time when the administration has indicated that it
wants to help immigrants become citizens of the United States.

We urge USCIS to work with members of Congress to create an alternative and permanent
funding stream that will support USCIS operations. At the same time, AFSC will continue to
urge Congressional leaders to fund immigration services and policies that benefit families rather
than spending millions of dollars to underwrite policies centered on arrests, detention, and
deportation, which cause untold family and community hardship.

The administration has made the democratic inclusion of immigrants one of its most prominent
public messages. Dropping the proposed fee increases would add credibility to these public
statements and also support immigrants in their efforts to contribute to the nation’s vibrancy and
future.



67

The economic wall raised by the proposed fee structure will diminish many people’s hope to
become permanent residents or citizens or to be reunited with their family members. Our field
staff are already hearing concems about the detrimental impact that higher fees will have for
low-income and working class individuals and families.

We urge USCIS to adopt measures that do not restrict the opportunity of many families to
become equal participants and contributors to the nation’s social, cultural, political and economic
future and to “do right” by removing restrictive and detrimental fee increases that will deny
many immigrants the opportunity to work for and contribute to the nation’s betterment.

Thank you for hearing our concerns. We look forward to your taking leadership on this critical
matter.

Respectfully yours,

Mary Ellen McNish
General Secretary

Cc: Patrick Leahy, (D-VT) Chair, U.S. Senate Judiciary Committee

Edward Kennedy, (D-MA) Chair, U.S. Senate Judiciary Committee Sub-Committee on
Immigration, Border Security and Citizenship

John Conyers, (D-MI) Chair, U.S. House Judiciary Committee

Zoe Lofgren, (D-CA) Chair, U.S. House Judiciary Subcommittee on Immigration, Citizenship,
Refugees, Border Security and International Law
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AMERICAN FRIENDS SERVICE COMMITTEE RECOMMENDATIONS ON
DHS DockeT No. USCIS-2005-0056 OF SEPTEMBER 19, 2007

_ American Friends
~ Service Committee

1604 Cherry Street: Philadelghia; PA- 19102-1403: 21573417000 - www.afsc.org

The Chief, Regulatory Management Division
US Citizenship and Immigration Services
Department of Homeland Security

111 Massachusetts Avenue, NW, 3 Floor
Washington, DC 20529

Re: Comments to DHS Docket No. USCIS-2005-0056
Dear Dr. Gonzalez:

The American Friends Service Committee (AFSC) is a Quaker organization that includes
people of various faiths who are committed to social justice, peace and humanitarian
service. Grounded in the Quaker belief in the inherent dignity and worth of every person,
AFSC works with immigrant communities in eighteen communities in fourteen states.

Our long and direct experience with community residents, local leaders, and grassroots
organizations across the nation leads me to write to you concerning proposed
requirements for lawful permanent residents to replace their Permanent Resident Cards
(Forms I-551 or “green cards™) within a 120 day filing period.

AFSC supports establishing consistency for the cards used by lawful permanent residents.
However, the reapplication process as announced, including the short application period
and recently implemented higher fee structure, will create hardship, confusion, and
possibly loss of proof of permanent resident status for many people, through no fault of
their own.

In addition, we are gravely concerned that the USCIS is increasingly focused on and
promoting its identity as a national security agency rather than as a benefits-granting
agency focused on serving the nation’s immigrants. According to the USCIS Strategic
Plan published in 2005, the mission of USCIS is to “secure America’s promise as a
nation of immigrants by providing accurate and useful information to our customers,
granting immigration and citizenship benefits, promoting an awareness and
understanding of citizenship, and ensuring the integrity of our immigration system.”
Nonetheless, this new regulation focuses more on security than on the stated mission of
the agency.

AFSC, therefore, wishes to provide specific recommendations on DHS Docket No.
USCIS-2005-0056. We believe that our recommendations will decrease the confusion

American Friends Service Commitiee Recommendations
RE: DHS Docket No. USCIS-2005-0056

Page 1 of 3
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and hardship community members are bound to face, while also promoting a sensible and
fair reapplication process which will serve the interests of all parties concerned:

USCIS Should Include Individualized Notice Requirement

This new requirement will create an undue burden on permanent residents who do
not receive personalized notification. The USCIS proposes notifying the public
through press releases, posting information on its website, distributing flyers at its
offices, and conducting informational meetings with community based
organizations. However, those individuals affected by the rule and with the most
need for the information are unlikely to check the USCIS web site or visit a local
USCIS office. In addition, those individuals may not be in contact with
community based organizations.

USCIS must provide individual notice to each individual who is expected to be
impacted in order to protect those who are least likely to learn about the process
but most likely to need it. Furthermore, because willful failure to comply with
the rule change brings the consequence of criminal sanction it is imperative
that individuals receive individual notice (for further discussions on criminal
sanctions please see below).

USCIS Should Extend the Application Filing Period

The proposed 120 day filing period for the new cards is an unreasonably short
period for the estimated 750,000 people to submit their applications.

Although the proposed regulation indicates that the Form 1-90 is a relatively easy
form to complete, many people, especially those with limited English proficiency,
are not comfortable submitting forms to USCIS without the assistance of an
attorney or non-profit Board of Immigration Appeals accredited organization.

For those individuals who reside in areas with few services it will be challenging
to learn about the requirement, locate assistance, and fill out and submit the forms
within the required time period.

For those who reside in areas with many immigrants, we suspect that this
requirement will give new opportunities for unscrupulous wnorarios and
immigration consultants to further take advantage of immigrants who are
attempting to comply with the rules. We believe individuals should be given at a
minimum one year to comply with the new requirements.

USCIS Should Implement Fee Waiver Procedure with New Rule

Because of the short notice and the recent increase in filing fees, it may be
difficult for many applicants to pay the $370, which is not an insignificant amount

American Friends Service Commiliee Recommendations
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for many working families. It is of deep concern to AFSC that USCIS has been
well aware of this need to update the cards at least since October 2004 and
implemented highly-automated filing procedures for Forms 1-90 in May 2005, yet
waited until the fee increase went into effect to announce the new filing
requirement.

= We urge that a clear and separate fee waiver procedure be implemented for these
cases in order to ensure fair access for all, and hope that the increased fees are
used to increase efficiency of processing.

USCIS Should Reconsider Criminal Consequences of Non-compliance

= We appreciate that USCIS does not anticipate that criminal sanctions will
routinely be used against individuals who fail to obtain new forms. However,
putting people in the circumstance of even potential prosecution and
imprisonment by virtue of a changed regulation is unfair, and we are not satisfied
that prosecutions will not happen. Prosecuting residents for failure to properly
register is an unwise use of resources that should be better put to use advising
people of their responsibility to apply for new cards.

The AFSC supports measures that provide immigrants with access to documentation,
particularly in the context of increased immigration enforcement measures and profiling.
Limiting access to proof of permanent resident status for an entire class of immigrants
may result in false arrests, unfair prosecutions, and people who by law are residents but
in fact, cannot prove their status.

We strongly urge USCIS to reconsider its proposed regulations and create a plan that
recognizes the importance of documentation, notification, and respect for the rights and
responsibilities of all immigrants residing in the US.

We thank you for the opportunity offer our recommendations in this important matter and
look forward to your favorable consideration of these as future actions. Please do not
hesitate to contact me should you have any additional questions or concerns in this
matter.

Respectfully Yours,

Joyce D. Miller
Assistant General Secretary

American Friends Service Commiliee Recommendations
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PREPARED STATEMENT OF FRED TSA0, PoLICY DIRECTOR, ILLINOIS COALITION FOR
IMMIGRANT AND REFUGEE RIGHTS

Statement of
Illinois Coalition for Immigrant and Refugee

For the U.S. House of Representatives
Committee on the Judiciary
Subcommittee on Immigration, Citizenship,
Refugees, Border Security, and International
Law

Hearing on USCIS Fee Increase Rule
September 20, 2007
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U.S. House of Representatives
Committee on the Judiciary

2138 Rayburn House Office Building
Washington, DC 20515

Greetings:

On behalf of the Tllinois Coalition for Inmigrant and Refugee Rights (ICIRR), T am submitting
the following statement for the record of the September 20, 2007, hearing of the Subcommittee
on Immigration, Citizenship, Refugees, Border Security, and Intemational Law on the US
Citizenship and Immigration Services (USCIS) Fee Increase Rule.

ICIRR, a coalition of more than 100 member organizations throughout the state of Tllinois,
advocates on behalf of immigrants and refugees on the state and federal level. This work has
included administrative advocacy with USCIS (and before March 2003 with INS) regarding
citizenship issues. ICIRR advocated for reduction of processing backlogs, commented on
previous proposals to increase fees, and engaged in the process to redesign the naturalization test.
In addition, we administer the New Americans Initiative, a three-year pilot program funded by
the State of Tllinois to fund local partnerships that promote citizenship, conduct outreach, and
organize workshops to assist long-term legal immigrants in completing their naturalization
applications. We strongly believe that immigrants should have the opportunity to gain legal
status and become US citizens.

ICIRR opposed the fee increase that USCIS published on February 1, 2007 (72 Fed. Reg. 4888)
and made final on May 30, 2007, effective July 30, 2007 (72 Fed. Reg. 29851). We support Rep.
Lofgren’s proposed resolution, H.J.Res. 47, to annul the fee increase. 1CIRR was also actively
involved in developing the Citizenship Promotion Act, S. 795/ H.R. 1379, sponsored by Rep.
Luis Gutierrez and Sen. Barack Obama, which among other things would also roll back the
increase and require USCIS to recalculate its fee schedule based on fairer accounting principles.

ICIRR contested the increase on several grounds, not the least of which being that it would close
off this opportunity for many worthy immigrants. We also questioned USCIS’s methodology in
determining the fee amounts (much of which seemed to defy logic) and its policy of burdening
immigrants with the costs of what should be regarded as a public good that benefits all
Americans. ICIRR submitted comments opposing the rule, and encouraged our member
organizations and allies to also send their own comments to USCIS. What follows is the
substance of our comments to USCTS.

1llinois Coalition for Immigrant and Refugee Rights
55 Ti. Jackson - Suile 2075 - Chicago 1T, 60604
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The proposed fee levels are excessive, and will create walls that will hinder family
reunification and prevent immigrants from gaining legal status and becoming US citizens.
Many of the immigrants and refugees we work with already struggle to pay immigration fees.
The steep increases proposed by USCIS, which in some cases double the current fee, would put
the goals of gaining permanent resident status, reuniting with family members, and ultimately
becoming a US citizen farther out of reach.

Raising fees on forms such as the 1-130 alien relative petition (up to $355) and the I-129F alien
fiancé petition (up to $455) will keep relatives apart longer. Nearly doubling the costs of an 1-
765 application for employment authorization (from $180 to $340) will create a higher up-front
cost for immigrants and non-immigrant visa holders who wish to work legally. And it seems
unreasonable to charge $290 to replace a green card or $380 to replace a naturalization or
citizenship certificate.

The proposed fee for naturalization is particularly jarring. As recently as 1998, the cost to apply
for citizenship was $95. Tn 2002, after the Bush Administration took office, the costs (including
biometric fees) went up from $250 to $310. The total fees are now $400, a fourfold increase in
the past eight years. Now USCIS is proposing a further increase of 70%, to $675. An immigrant
working at a minimum-wage job would need to work for more than three weeks and save all of
his earnings in order to pay this fee. Even higher-earning immigrants find the fees startling: One
of my best friends, until recently a lawyer at a mid-size Chicago law firm, found the $390 fee she
paid in 2004 already excessive, and was shocked to hear that the fee would being increasing
further.

Even more startling is the proposed cost of filing for adjustment of status, which for many
immigrants is the first step on the road leading to US citizenship. That application has risen from
$130 in 1998 to $325 today, plus $75 for biometrics. Under the proposed rule, the price will rise
to $905 plus $80 for biometrics. In other words, it will cost nearly $1,000 for an immigrant to
get a green card and start the five-year countdown to citizenship. A minimum-wage immigrant
worker would need to save a full month’s pay to afford the proposed fee.

USCIS tries to ease this blow by not charging for interim 1-765s for employment authorization
and I-131s for travel documents. But this “break” only begs the further question of why I-485
filers should be asked to pay higher fees that include the costs of these interim benefits even
when they do not need these benefits. Children do not need EADs, and adjustment applicants
who are already here working on valid nonimmigrant visas (like H-1(b) visa holders) often will
not need new work permits. By USCIS’s own admission, only half of all adjustment applicants
seek travel documents. Why not simply have applicants apply for the benefits they actually
need, rather than trying to create a “one-size-fits-all” application that would overcharge at least
half of the applicants? Better yet, why not eliminate the need for adjustment applicants to file
the 1-765 (which asks for information already provided in the 1-485), issue EADs to these
applicants as a matter of course (or provide a check box on the 1-485 for those who want an
EAD), and extend the validity period of EADs (e.g. to two years) to reduce the volume of
renewal 1-765s7
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USCIS’s proposed fee waiver policy is too restrictive.

Under current policy, individuals and families who cannot afford filing fees can apply for fee
waivers. The proposed rule, however, seeks to restrict the availability of fee waivers to only
certain types of applications. In particular, adjustment applicants would no longer be able to
seek waivers. USCIS’ rationale for this change relies on the public charge ground for
inadmissibility. This ground, however, does not apply to asylee adjustment applicants; yet these
applicants would not be allowed to seek fee waivers. Nor does the public charge ground apply to
adjustment applicants under section 202 of NACARA, HRIFA, or registry. Categorically
barring adjustment applicants from seeking fee waivers would in effect deny indigent asylees
and others who are exempt from public charge considerations the opportunity to gain adjustment
of status.

On the other hand, USCIS proposes to waive fees for all VAWA self-petitions and applications
for T visas. At his February 28, 2007, meeting with community organizations in Chicago,
Michael Aytes of USCIS asserted that these categorical waivers are justified by the high rates of
waiver requests by individual applicants and the cost of adjudicating these requests. If the rates
are so high and the costs so significant, we would ask that USCIS provide actual numbers of
waiver request rates and adjudication costs so that commenters can evaluate this proposal with
full knowledge of the rationale.

Incidentally, under the proposed rule, VAWA self-petitioners would still be required to pay the
fee for their adjustment of status, and could not get this fee waived. This is completely at odds
with whatever humanitarian concerns may underlie the fee exemption for I-360s filed under
VAWA—or reveals that these concerns have nothing to do with the change.

More generally, USCIS should explain in more detail why fee waivers should no longer be
available for each specific application for which it proposes to close oft waiver availability.
Why would waivers no longer be available for 1-821 applications for TPS, when the public
charge ground may be waived for TPS applicants? What is the justification for closing off fee
waivers for -824s? Again, a more detailed explanation would allow commenters to provide a
more informed evaluation of the proposal.

USCIS’s methodology, as presented in the proposed rule, is seriously flawed.
Rather than provide sound explanations for the proposed fee levels, the rule raises still more
questions.

Starting from FY 2007 budget instead of zero-based budgeting

USCIS starts its cost analysis with the FY 2007 Tmmigration Examination Fees Account budget,
$1.76 billion, then removes nonrecurring costs, adjusts for inflation, and adds “additional
resource requirements” to come up with the total amount it needs to recover, $2.329 billion. 72
Fed. Reg. 4898-4902, section IV(E). This methodology stumbles at the very first step: it
incorporates the current IEFA budget uncritically, without examining carefully how this money
is being spent. It starts with a budget that could involve inefficient expenditures that waste time
and money and disserve immigrants and families who have filed applications. For example, the
last time USCIS raised fees substantially, in April 2004, its proposed rule mentioned that it

[9%)
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hoped to recover the cost of litigation settlements through that fee increase. 69 Fed. Reg. 5089.
(February 3, 2004). Tf USCIS intends to conduct a truly comprehensive review of its costs, it
should have engaged in zero-based budgeting. Only then can we truly know how much USCIS
services should cost, and how much the agency can legitimately ask applicants to pay in fees.

Additional resource requirements

USCIS’ planned service improvements, as described in section 1V(E)(3), are for the most part
urgently needed. Too often immigrants are stuck in processing backlogs, including months-long
(even years-long) delays caused by security check requirements imposed as an unfunded
mandate on an under-resourced FBL. Last October’s Government Accountability Office report
that the agency had lost track of 110,000 files needed to process citizenship cases highlighted the
need for improved file tracking and other infrastructure. And immigrants and their families still
have difficulty getting accurate information about their cases. We do not question the need for
more resources to make USCIS service faster, more reliable, more secure, and more responsive
to applicant needs.

Yet we wonder how USCIS calculated these costs. The proposed rule provides only a
description of the additional resource and a bottom-line cost estimate. What assumptions went
into these calculations? How closely were these costs scrutinized before being published? Just
as USCIS incorporates the FY 2007 IEFA budget uncritically, it appears to include the costs of
these improvements just as uncritically.

We also question how quickly USCIS can implement all of these measures. Can the agency
really hire all 1,004 new staffers it seeks to “enhance adjudications and support staff” within one
year—not to mention all of the other new personnel described elsewhere in section TV(E)(3)?
Would USCIS be able to implement the $124.3 million worth of IT improvements described in
section IV(E)(3)(d) by the end of FY 20087 For that matter, how much of the costs of these and
other improvements be ongoing, and how much would be one-time expense? Would it not make
more sense to phase in these initiatives, and phase in the stream of added revenue needed to pay
for them?

Finally, we question whether USCTS service will in fact improve with the proposed fee hike.
Past fee hikes have come with assurances that the additional revenue would help improve
service. Yet service issues, such as those described above, persist. What assurance do
immigrants and families have that they will get what they pay for? And who will hold USCIS
accountable if USCIS fails?

Overhead v. direct costs

The proposed rule identifies and describes $924 million in indirect costs, which it defines as
“ongoing administrative expenses of a business which cannot be attributed to any specific
business activity, but are still necessary for the business to function.” 72 Fed. Reg. 4905; Section
VI(A). Such costs, in other words, are not connected to actually moving an application forward,
unlike the “direct costs” associated with processing an application. But after briefly discussing
these overhead costs, the agency pulls a sleight-of-hand by incorporating them as an (unstated)
fixed percentage of the processing activity unit costs (i.e. the direct costs) for each application.
USCIS thus makes these indirect costs disappear as an explicit factor in calculating its fees,
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rather than honestly stating how it is making immigrants and families pay for its overhead.
USCIS should at very least make clear what fixed percentage it is using to fold its overhead
expenses into its unit costs.

“Make determination” cost estimates

How did USCIS calculate the “make determination” cost estimates (72 Fed. Reg. 4908-9, section
VII(B), Table 10)? USCIS states that these costs are related to the complexity of the application,
but does not explain how this complexity is measured, or what formulas were used to derive the
cost estimates from such measures of complexity. One would think that the completion rates set
forth in Table 9 (72 Fed. Reg. 4908) are somehow related to these calculations, but USCIS does
not explain how. In particular, USCIS does not discuss its assumptions about its personnel costs
per unit of touch-time. Indeed, comparing these completion rates with the make determination
costs reveal several disparities:

» The total completion rate is 3.21 hours for an I-360 and 3.39 hours for an N-470, yet the
make determination cost for an N-470 is only $428, while for an [-360 that cost is $2,268.
Why are the make determination costs for two applications with similar touch-times so
different?

The completion rates for an I-539 are 1.32 hours at the local office and .39 hours at the
service center. For an I-751, the completion rates are 1.36 hours at the local office and
.46 hours at the service center. Yet the make determination cost is $84 for an I-539, but
$210 for an I-751. Why the difference of $126 for applications with nearly identical
completion rates at each office?

Y

Volume estimates

Even the volume estimates set forth in Table 7 (72 Fed. Reg. 4904-5, section V(B)) are
questionable. USCIS assumes that the total annual fee-paying volume of applications will
decline by 960,204 for FY 2008/2009. Of this drop, however, 88% is accounted for by decreases
in fee-paying volume for the I-131, 1-765 and 1-90. (While USCIS explains that the fee-paying
volume for I-131s and 1-765s will fall because it will not charge adjustment applicants for these
forms, it never explains why it anticipates a drop of 130,000 (nearly 20%) for I-90s.) USCIS
assumes a relatively minimal impact on filing volume for nearly all other applications.

USCIS’s own numbers, however, show that applications surge in anticipation of fee increases,
then plummet. Such a surge is already happening with citizenship applications: Nationwide,
772,416 immigrants filed N-400s in calendar 2006, up 28% from calendar 2005. N-400s filings
rose 37% from October-December 2005 to October-December 2006. In Chicago alone, N-400
filings rose 67% trom October-December 2005 to October-December 2006. Tn December 2006
alone, 4,358 N-400s were filed, compared to 1,773 in December 2005. In Los Angeles, 10,694
N-400s were filed in December 2006, compared to 5,411 in December 2005. If the historical
pattern holds true, application rates will drop sharply when the fee increase take effect.

USCIS has argued that historically, even with such surges and plunges, application rates
eventually level off after a few months. (Mr. Aytes stated as much in his meeting with Chicago
CBOs on February 28.) But this fee increase could have a much more severe impact. Past
increases never involved such high baseline fees before the increase, or such large increases by
dollar amount. 1tis not enough to argue, as USCIS does, that past increases were larger than the
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current proposal by percentage, because again this time the baseline is much higher, just as 50%
of $100 is more than 75% of $50. The large overall fee amounts will surely cause many
applicants to delay their applications (especially for those forms for which fee waivers are not
available), and cause applications rates to fall accordingly.

If such a drop were to happen, where will USCIS turn to recover its costs? Indeed, if current
fees are too low to recover costs, as USCIS argues, USCIS is losing money on each application
now being filed in advance of the increase. How will USCIS make up the loss? Indeed, is the
proposed fee increase (paradoxically) intended to make up for this loss?

Comprehensive fee study

Most basically, where is USCIS’ comprehensive fee study? We would hope that this fee review
would provide a more complete, more coherent, and more honest look at USCIS costs. Anyone
concerned with those costs, including Congress, advocates, and the American people, needs to
see it. USCIS should at very least publish information on how interested parties can access the
study, or better yet make the study available on its website..

USCIS is not compelled by law to recover its costs of operation on the backs of immigrants
and families.

USCIS also argues that it has no other option than raising fees if it wants to cover its costs. This
is patently false. USCIS cites section 286(m) of the Immigration and Nationality Act (8 USC §
1356(m)) to claim that it must recover its full costs through fees. But this section states merely
that the agency “may be set at a level that will ensure recovery of the full costs of providing all
such services.” The statute is permissive, not mandatory.

USCIS also cites Circular A-025 issued by the Office of Management and Budget. The circular
states as federal policy that the federal government should impose user charges on recipients of
“special benefits” that would be sufticient to recover the full cost of providing the benefit. This
document, however, is a policy guidance that lacks the force of law. Furthermore, even by its
own terms, the circular provides for exceptions to this general policy. Such exceptions can be
made when “any other condition exists that, in the opinion of the agency head or his designee,
justifies an exception.” OMB Circular A-025, section 6(c)(2)(b). In other words, USCIS can
make exceptions to the “recovery of full cost” policy for any reason. Certainly the burden that
the fees would impose on immigrants moving toward citizenship should be reason enough to
break with this policy.

Indeed, in the proposed rule itself, USCIS is already setting fees for several forms at levels that
would not recover its full costs. The most frequently used of these forms is the I-360 self-
petition, which by USCIS calculations has a unit cost of $2,480. 72 Fed. Reg. 4909-10; Section
VIIL, Table 11. Yet rather than charge the full unit cost, which would increase the fee by 1205%,
USCIS decided to increase the fee by only 96%, the average percentage fee increase. 72 Fed.
Reg. 4910; Section IX(B). Although USCIS asserts that the costs not recovered through fees for
these forms were prorated to other applications, this pro-rating is not obvious from the fee table.
It is difficult to believe that simply rounding up the unit cost of each of these other applications
to the next higher increment of $5 makes up all these costs.
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As a matter of public interest and good business sense, USCIS should pursue Congressional
appropriations and other revenue to fund its operations and ease the burden on fee-paying
immigrants and families.

A broader public interest more than justifies a fee structure that does not impose excessive fees
on immigrants and their families. Immigration and citizenship are public goods that benefit our
entire country and that we as a nation should help pay for. Immigrants bring their talent and hard
work to our economy. They pay taxes and help revitalize our communities. In becoming
citizens, immigrants demonstrate their strong commitment to their new home country by learning
English, gaining knowledge about American history and government, and swearing allegiance to
the United States. We should be encouraging immigrants to become part of our community by
gaining legal status and becoming citizens, not setting up barriers that block their path and keep
them out.

USCIS should therefore actively seek Congressional funding to help underwrite its costs. Ttis
far too easy and glib to say that the costs of immigration services should not be imposed on
American taxpayers. Such rhetoric ignores the basic fact that immigrants themselves pay taxes,
and indeed become more productive as they learn English, develop roots in the US, and
ultimately become citizens. Imposing ever-increasing fees on immigrants slights their
contributions to their new home country—and indeed may deny them the opportunity to
contribute more.

USCIS has in fact requested and received funding for Congress in the recent past, including most
recently funding for backlog reduction. The agency could easily do so again. Indeed, in light of
the shift in control of Congress to leadership that is more favorably disposed toward immigrants,
itis likely that such a funding request would find support.

Yet USCIS stubbornly insists that it must recover all of its costs through fees. Part of USCIS’s
argument is that it operates like a business, and accordingly must charge enough for its products
it it is to remain solvent. But USCIS does not carry this business analogy far enough. In the
private sector, businesses distinguish between operating costs and capital investments. Rather
than relying just on sales revenues and profits to fund infrastructure and other capital
improvements, businesses pursue other funding sources: loans, bonds, sales of stock and other
equity. And often businesses cover operating costs through other means, such as selling
advertising and paraphernalia beyond their usual product lines. Even the US Postal Service no
longer relies on just selling postage.

Just as businesses do not rely solely on sales revenue, particularly for infrastructure costs, USCIS
should not rely just on fees. There is no reason why USCIS could not seek Congressional
funding or other funding to underwrite (at least) the overhead costs it describes in Section
Section VI(A). Yet USCIS is not only renouncing Congressional funding, but is also pushing
aside another potential funding source: premium processing fees. 72 Fed. Reg. 4893-4; Section
TI(C)(4). When Congress approved premium processing in 2000, many advocates raised
concerns that premium processing would in effect create two tiers of service, one for businesses
that pay the premium, and another, worse one for the overwhelming majority of applicants who
do not. In implementing premium processing, INS offered assurances that it would use the
premium “to hire additional adjudicators, contact representatives, and support personnel to
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provide service to alf its customers” and to fund infrastructure improvements. 66 Fed. Reg.
29683 (June 1, 2001) (emphasis added).

Now USCIS proposes to isolate premium processing revenue, and use this revenue to “transform
USCIS from a paper-based process to an electronic environment.” 72 Fed. Reg. 4894. While
this initiative may benefit some applicants, particularly those who have access to the intemet,
they will be of little or no use to those who do not have such access. These applicants include
many who lack formal education or adequate income—indeed, the very immigrants and families
who will most likely be delayed or deterred from filing by the fee increase. In other words,
significant numbers of immigrants and families will not benefit from, and indeed will be harmed
by, USCIS’s decision to isolate premium processing revenue. Rather than using the premiums
“as envisioned by Congress,” USCIS’s proposal contradicts this vision. USCIS should
reconsider this sequestration and allocate at least part (if not all) of the premium processing
revenue to its budget calculations. Factoring this revenue and other sources of funding as well as
using honest, closely scrutinized cost figures, USCIS should completely review its fee
calculations.

KEKKKKKKKKAKKKKS

In addition to the comments above, ICIRR has also submitted comments to USCIS objecting to
its proposed rule of August 22, 2007, regarding replacement of I-551s (green cards) without
expiration dates (72 Fed. Reg. 46922). We found this rule objectionable in large part because of
the financial burden it would impose on long-term legal immigrants, and because USCIS was
issuing this rule after it had already increased fees for the I-90 application for replacement green
cards. We also note in those comments that the fee increase rule had already set fees based on
volume estimates that did not factor in the additional 1-90s that would be filed under the
proposed replacement program. Because the fee increase rule sought to recover the agency’s
fixed costs based on a much lower volume of applications, the green card replacement rule
would result in a windfall for USCIS. What follows are the relevant sections of our comments.

The proposed rule is a money grab that would impose excessive costs on immigrants and
violate the INA and USCIS’s own fee setting principles.

Lixcessive and unfair costs

To pay for the new cards, USCIS would charge immigrants $370: $290 for the 1-90 plus $80 for
biometrics. This amount equals how much a worker earning the federal minimum wage of $5.85
per hour would earn in 64 hours, or eight eight-hour working days. Of course, given other costs
for food, lodging, and other needs, it would take much longer than eight working days for many
immigrants to save up for this cost. Assuming (optimistically) that this worker is able to save
5% of her income, it would take 160 working days—more than seven months--to save enough to
pay for the new green card. This savings rate is especially optimistic at a time when personal
savings rates are at or below zero.

Rather than looking at the impact on minimum wage workers, USCIS uses the Bureau of Labor
Statistics figure for the earnings of the average US worker, $19.29 per hour, to determine the
costs of complying with the proposed rule. 72 Fed. Reg. 46927. Even using this figure, again
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assuming an optimistic savings rate of 5%, it would take more than 47 working days, or two
months, to save for this cost.

Imposing this cost is especially galling because USCIS only recently increased fees for
replacement green cards and other immigration applications. The fee hike that took effect this
past July 30 raised the cost of an 1-90 from $190 plus $70 for biometrics, or $260 total. Why did
USCIS spring this proposed rule on LPRs after the fees go up, rather than informing these LPRs
that they may need to replace their green cards while they could apply under the old fee?

Wrecked fee calculations and an unlawful windfall for USCIS

USCIS may contend that it needed to wait for the new fee schedule so the agency can recover the
full cost of processing the 1-90s it will receive. But USCIS’s own methodology in calculating its
new fee schedule demolishes this notion. 1n publishing the fee rule this past February 1, USCIS
determined that its costs would total $2.329 billion, of which $1.988 billion were associated with
non-fee exempt services. 72 Fed. Reg. 4902-3. (February 1,2007.) The agency then assigned
these costs to various processing activities. These processing activity costs include not only the
costs of making a determination on the application (which vary with each application) but also
the costs for other activities and fixed overhead costs that were essentially prorated equally
across all applications. 72 Fed. Reg. 4906-7. (February 1, 2007.) USCIS then determined its
unit costs for each application by dividing its cost estimates by the volume of fee-paying
applications it anticipated for FY 2008/2009. 72 Fed. Reg. 4908-9. (February 1, 2007.)

USCIS’s proposed rule would wreck these calculations. USCIS’s fee calculations are based on
an anticipated 20% drop in 1-90 filings for FY 2008/2009 from FY 2006, and an overall drop in
fee-paying volume of 960,000 in all applications. 72 Fed. Reg. 4905. (February 1, 2007.) In the
1-551 proposed rule, however, USCIS anticipates that the rule would cause 750,000 additional 1-
90s to be filed. 72 Fed. Reg. 46927. This added volume would not only double the number of 1-
90s filed in FY 2006, but increase the volume for all applications by 16%. The agency would
see additional costs associated with processing the additional 1-90s, costs that it should recover
from the fees. USCIS, however, would also recover from these fees costs that are NOT
associated with processing the 1-90s and that would not vary with the volume of the T-90s. These
costs include the costs of all the service and infrastructure enhancements described at length in
the fee increase proposal as well as surcharges going toward asylum processing and fee waivers.
Since USCIS is distributing these costs across all fee-paying applications, a higher volume of
applications should decrease the share borne by each applicant—which in turn should translate
into lower fees.

Looked at another way, since USCIS set its fees, based on its original estimate of application
volume, at levels that would already recover its full costs, the agency would receive from the
additional 1-90 filers fees that would be beyond what it needs to cover its costs. In other words,
if USCIS proceeds with the proposed rule without adjusting application fees, it would reap a
windfall from the pockets of green card renewal applicants. While section 286(m) of the
Immigration and Nationality Act (8 USC §1356(m)) authorizes USCIS to recover its full costs, it
does niot authorize the agency to charge fees beyond what it needs to cover costs. Tf USCIS
proceeds with the proposed rule, fairness—and indeed the INA--would dictate that it should also
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recalculate the fee for the 1-90 or, better yet, its entire fee structure to factor in the increased
application volume that the rule would generate.

Making immigrants pay for a public good

Indeed, charging for replacement green cards under this proposed rule violates federal policy as
set forth in OMB Circular A-25. The circular states that the federal government should impose
user charges on recipients of “special benefits” that would be sufficient to recover the full cost of
providing the benefit. In this case, however, USCIS is not conferring a “special benefit” on the
permanent residents whose green cards it wants to replace. The LPRs themselves do not gain
anything from this rule; they were, and will remain, permanent residents. To the extent that they
benefit at all from having a new replacement card, it is only because the rule itself invalidates
their current documents. Instead, the main benefit from the rule is a public good: enhanced
national security. The costs of such a public good should be borne by us, the American people as
a whole. They should not be charged to immigrants who already bear the entire burden imposed
by this rule (including completing the paperwork and reporting for biometric data collection),
and do not benefit any more than any other Americans.

For these reasons, if USCIS wishes to proceed with the proposed green card replacement, it
should either do so at its own expense, or otherwise at a reduced fee in line with the agency’s
real processing costs.

kkkkhdhdhkhhdhhn

We hope that this statement will assist the committee in its consideration of the recent fee
increase, and in particular of H.J. Res. 47 and the Citizenship Promotion Act. Thank you for
your consideration.

Sincerely

Fred Tsao
Policy director
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PREPARED STATEMENT OF MICHAEL A. KNOWLES, PRESIDENT, NATIONAL CITIZENSHIP
AND IMMIGRATION COUNCIL (AFGE/AFL-CIO)

Madam Chair and Members of the Subcommittee:

On behalf of the National Citizenship and Immigration Services Council (AFGE/
AFL-CIO), we are submitting this testimony for the record of the hearing on Sep-
tember 20, 2007 concerning H. Res. 47, Rep. Zoe Lofgren’s legislation to prevent the
immigration fee increase from going into effect. The NCISC is the American Federa-
tion of Government Employee’s Council representing some 7500 employees working
at U.S. Citizenship and Immigration Services (USCIS). Our members at USCIS in-
clude: Immigration Information Officers, Contact Representatives, Immigration Offi-
cers, Adjudications Officers, Asylum Officers, Refugee Officers, Status Verifiers, In-
formation Technology Specialists, Language Specialists, Community Liaison Offi-
cers, Training Officers, Program and Management Analysts, Clerks, and Supply
Technicians.

Madame Chairman, along with the Consular Officers of the State Department
these dedicated civil servants are America’s gatekeepers—deciding who can enter
our country and who can remain here. To say that these workers are critical to our
nation’s homeland security efforts would be a gross understatement. Our members
work tirelessly to review every application for any immigration benefit to ensure its
legitimacy and determine the eligibility of the applicant. But when these obligations
come up against long-standing, severe financial problems, outdated technology, in-
adequate infrastructure and other resource limitations at our Agency, something
has to give.

Despite Agency assurances to the Congress that all is well, it is not. In recent
years, we the employees have faced multiple unrealistic challenges due to unreal-
istic assumptions about what USCIS can do and how much it costs to do it. So let’s
collectively stop fooling the American people into believing that our gates are open-
ing and closing as they should.

USCIS, and its predecessor, the Immigration and Naturalization Service (INS),
have been chronically underfunded and therefore ill-equipped to provide its employ-
ees with the tools and resources they need to perform the complex mission of the
Service. We have a legacy of antiquated computer technology, dilapidated, crowded
and in some cases unsafe facilities; poor and inadequate training; little funding for
professional development and continuing education; insufficient staff and an over-
reliance on temporary or “term” employees and private contractors. This has re-
sulted in backlogs, shoddy work product, enforcement vulnerabilities and an unre-
lenting push for numbers of applications processed over quality. The result is an in-
crease in undetected fraud, the increased possibility of terrorists entering the coun-
try and poor customer service for people seeking legal and legitimate immigration
benefits. It also results in a demoralized and stressed-out work force subject to un-
acceptably high turnover rates and an inability of our Agency to recruit, promote
and retain the best qualified and most highly motivated workforce.

We should not discount the contribution this situation has towards the growing
problem of illegal immigration. Many who might have preferred to come to the
United States of America through an orderly process in a legal status have become
grustrated by the inevitable log-jams and turned to unlawful means to realize their

reams.

The deep and abiding frustration felt by USCIS employees can be seen in the at-
tached letter to Director Gonzales and petition that has so far been signed by over
300 Adjudications Officers from District Offices around the country. These men and
women are so concerned about the current situation, they have taken the unusual
step of signing their names to a petition which states:

“Sir, with due respect, there is a quiet consensus amongst many (District) Adju-
dications Officers that we are not performing our duties in a way that truly serves
our country, the American people and you. There is a clear, and we respectfully be-
lieve unreasonable, “push” for reaching quotas for case/interview completions, for
“numbers”, and for quantity over quality.”

Virtually every employee we have spoken with—regardless of their job series—
complains of the same problem: too much work to do in too little time, by too few
workers. Many feel pressured by productivity requirements to complete their work
without compensation, during lunch and break periods and during off-duty hours.
Many feel pressured to “cut corners” in the adjudications process in order to make
productivity and timeliness requirements. Many complain that they are often un-
sure of whether a benefit has been properly granted or denied, because of these con-
straints.

The frustration felt by many USCIS employees is illustrated by the situation at
the Dallas District Office, where some of our members describe a program called the



83

Dallas Office Rapid Adjustment (DORA). The program was designed to ensure that
the process of seeking to adjust immigration status as husband and wife was accom-
plished in as little as 15 minutes. According to one employee in that office, attorneys
for immigrants were thanking adjudications officers profusely for the program and
readily admitted there was no way to effectively detect marriage fraud under the
program.

And the frustration is felt in virtually every District office and Service Center
when workers trying desperately to resolve long standing backlogs of applications
are suddenly forced to deal with a new phenomena known as “front logs”—a sudden
surge in benefits applications (numbering now in the hundreds of thousands) having
been submitted to USCIS just prior to the new fee increase going into effect. The
surge could have and should have been anticipated, but it was not and now employ-
ees are being asked to speed up the assembly line.

To make up for inadequate staffing in the locations that are handling the “front
log,” the Agency has had to detail employees from other locations and make use of
more overtime. The Agency has rightfully commended these employees for their
hard work, but we remain concerned that our workforce is operating at a level be-
yond its current capacity to produce the work that the American public expects us
to perform. As a result, quality and accuracy are sacrificed, and our ability to detect
fraud and potential terrorist threats is diminished.

WHY WE NEED THE FEE INCREASE:

First, it needs to be said that our support for the USCIS fee increase is based
on our understanding of where this money is to be allocated: more employees, im-
proved infrastructure, better training and technology and a generally enhanced abil-
ity to perform our jobs effectively. The Agency has assured us that it intends to re-
classify position descriptions and consider upgrades for many of our employees. We
are pleased to hear that, but have yet to see that plan implemented. At the same
time, we have witnessed the increase in numbers of Senior Executive Service posi-
tions and an increase in management and supervisory positions at the GS-13, 14
and 15 levels. Absent upgrades for our main work force—the men and women who
do the “heavy lifting” of providing the Agency’s services—the Union questions
whether some of the spending made possible by fee increases is entirely justified.
Adjudications Officers and other related occupations have received no grade increase
in many years, and recognition of their contribution to the Agency must be equally
considered before senior management again rewards themselves for work we have
performed.

But the new fee-rule, for all of the problems raised by critics, represents the only
viable plan that is presently available to provide the Agency with the revenue it
needs to adequately equip and staff its work force to carry out the mission. We wish
to recognize and commend USCIS Director Emilio Gonzales for the leadership and
vision he has shown by devising this important plan for resourcing our chronically-
underfunded organization. He has demonstrated a genuine concern for the morale
and effectiveness of our workforce by implementing a number of important new ini-
tiatives (all made possible by the fee increase) to upgrade our facilities and build
new ones, expand training and career development opportunities, upgrade and inte-
grate our information technology infrastructure and move our business process from
a paper to an electronic environment. But the tasks and expectations we have been
handed—the lawful and efficient adjudication of millions of benefits, visas and natu-
ralization applications—remain daunting; we are still not sufficiently staffed and
equipped to do the job. We believe important progress is being made in that direc-
tion, but the Agency’s efforts to achieve these improvements—and the Herculean ef-
forts by its employees to do the job—will be seriously jeopardized if HR 47 prevents
the fee rule from being fully implemented.

That said, the Union believes that the Agency cannot, in the long run, be ade-
quately and sustainably funded and resourced by fees alone—no matter what the
scale of fees. There needs to be a balance between fee-generated resources for oper-
ational costs and appropriations to pay for our homeland security responsibilities
and special programs, investment in infrastructure, capital costs and work force
training, pay and benefits.

Because UCSIS is a fee-funded agency, there is presently no other legal means
for the agency to raise the funds it needs to operate. We believe this funding for-
mula must be revisited by Congress as soon as possible. USCIS is a critical federal
agency that plays an integral role in the Department of Homeland Security’s critical
mission of preventing potential terrorists from entering and operating in the United
States. Because our role is vitally important to all Americans, all Americans should
contribute to the effective performance of that mission. USCIS is not an insular, es-
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sentially invisible agency exclusively serving the needs of immigrants. In a post 9/
11 world, USCIS must hold up its end of the homeland security safety net. To do
so will require more money, perhaps a great deal more money—should a comprehen-
sive immigration reform bill pass—in the future. Fees for immigration benefits can-
not and will not pay for it all.

LONGER TERM FUNDING OF CIS:

The NCIS Council strongly supports the inclusion of appropriated funds for spe-
cific activities of this agency. While we do not oppose the funding of immigration
benefits from fees, we believe that many other activities should come from appro-
priated funds. While we are not prepared to recommend specific funding methods
for each USCIS-provided service, we would welcome the opportunity to work with
you on such a project.

Finally, we are deeply concerned about the apparent inability of the Agency to
provide you with the information Congress clearly needs to assess the reasonable-
ness of the fee increase. As a union, we have no direct access to this information
and can only promise to work in concert with the Committee to pressure the Agency
to be more responsive.

We, the employees of UCIS, are fully committed to the accomplishment of our as-
signed mission: to provide for the security of our Homeland by ensuring that those
who immigrate meet all eligibility requirements to be accepted as members of our
society. We provide a critical service to the people of the United States of America.
Like any good or service, there is a cost involved. It is in the public interest to en-
sure that our immigration policy establishes a system that is reasonable, safe, and
lawful that provides for the security of our homeland and the welfare of the people
of the United States of America. Whether this cost is to borne solely by those who
are seeking the benefits of our immigration laws, or by the taxpayers, or a combina-
tion of the two, is a decision to be made by Congress. But without adequate re-
sources, we, the civil servants who administer and enforce our immigration laws,
cannot be expected to accomplish our very important mission.

However, in the end, until such time Congress decides to change the way USCIS
is funded, we do believe this fee increase is necessary and should be allowed to go
into effect. We ask that you support the Agency’s efforts—and in particular the ef-
forts of the working men and women who help keep our country safe—by ensuring
that USCIS has the resources it needs to do the job. Thank you.



85

“EXHIBIT A (TEXT OF PETITION BY USCIS DISTRICT ADJUDICATIONS OFFICERS)” BY
THE NATIONAL CIS COUNCIL 119

EXHIBIT A (text of petition by USCIS District Adjudications Officers)

USDHS

Citizenship and Immigration Services
Director Emilio Gonzalez

20 Massachusetts Avenue, NW
Washington, DC 20529

National CIS Council 119
Bridgette Rodriguez POC
12630 NW 22 Court
Miami, FL 33167

Dear Director Gonzalez:

We, the undersigned (District) Adjudications Officers, by electronic signature, hereby
sign this in support of our fellow Miami (District) I-485 Adjudications Officers, who (in an
April 11, 2007 letter to their DD) expressed concern as to DAO's not being given
sufficient time to perform our important duties, and the need to perform Time and
Motion studies.

We have stepped up to work for the Department of Homeland Security, Citizenship and
Immigration Services in order to provide a public service to our country and to serve the
American people.

You have asked us to give, “...the right benefit, to the right person, at the right time.”
You have also asked us to perform our jobs with integrity.

It is your words and call to duty, and our own call to duty and integrity, which cause us
to sign this and bring some of our serious concerns to your attention.

Sir, with due respect, there is a quiet consensus amongst many (District) Adjudications
Officers that we are not performing our duties in a way that truly serves our country, the
American people and you. There is a clear, and we respectfully believe unreasonable,
“push” for reaching quotas for casefinterview completions, for “numbers”, and for
quantity over quality.

There are also process and procedure issues which are not being addressed as well as
they could be.

We can no longer remain quiet, merely complaining to ourselves — for that ultimately
undermines both public service and integrity.

We urge you to work with us, our union Council and our union Locals to form agency-
union performance workgroups who can best address our concerns and suggestions,
and who will be involved in objective time and motion studies at all districts.

Only then will we begin to truly serve and be the best we can be.

We thank you, in advance, for your anticipated review of this letter.
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LETTER TO LINDA SWACINA, U.S. CITIZENSHIP AND IMMIGRATION SERVICES DISTRICT
DIRECTOR DATED APRIL 11, 2007, FROM CITIZENSHIP AND IMMIGRATION SERVICES
ADJUDICATIONS OFFICERS

DHS CI8 District Director Linda Swacina 4/11/07
7880 Biscayne Bivd, 11™ floor
Miami, F1. 33138

Dear Ms. Swacina;

We, the undersigned Adjudications Officers. are addressing this fetter 10 you in hopes thal it may
shed just sume light on the many serious concerns we have as both Adjudications Officers sworn
to uphold and administer our immigration laws, and loyal Americans,

We are being tasked to perform work in a manner that does not reasonably allow us to, “Give the
right benefit, Lo the right person. at the right time.™  We are not being given sufficient time. per
interview/case, to perform our important duties in a way that allows for true quality in
adjudications, including the exposure and deterrence of fraud.

Therefore, as the Local union did previously, we respectfully invite management to “walk in our
shoes™ for @ week or so and actually serve as an AQ conducting interviews and completing (ust
some of) the follow-up casework. (This is simitar 10 a time and motion (task) study.)

For at least one week - out of the 52 per year we AQ"s are expected to work, we ask that you
have a manager/supervisor sit and do some of what we do - currently forty-one (41) 1-485
interviews a week, plus the cases of absent officers.  Only then will management begin to pet a
true “picture” of what we ofticers face day in and day out.

Meanwhile. we provide the below as a starling point w express sume of vur more-important
concemns:

(1) When scheduling I-485 interviews, the district has been scheduling interview bundles for
all interview officers and has not taken into consideration thal there is a percentage of
officers who will have to be off work on unscheduledfemergency leave. based on past
averages,

(2) Due to (a) the lack of adequate interview and down work time given by management
during our regular work shitis, (b) overtime being restricted both by number of hours
offered and the type of work AQ's can perform on overtime, and (c) the agency push for
completions, AO"s have had no other reasonable option but 10 work without pay
beforc/afier paid work hours and/or on their non-paid lunch break on a recurring hases.,
(This is not becoming of CIS -- 2 federal povernment agency and employer in the great
tnited State of America.)

What are we doing before/afler paid duty time and/or on our non-paid lunch breaks?
Some primary examples are found below:

e Data input (A'T8, ICMS, NFTS)
» RIS checks duc 1o new names or the prior checks not being conducted properly

{(Next page)
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Page 2
DAQ Letter to DD

(2), continued:

® No show checks (CIS, ARV USCIS, ICMS), including printouts for the file

*  Resolve problems which arise and cannot be handled during (he interview

e Start NOITD. (We need to be very clear here that there is little-{o-no time to do
this, and this is precisely why many cases are not being referred to FDNS -~ we
must do the NOITD belore refereal.} We cstimate that between 20% - 40% of the
cases require a NOUTD.

Some of the above-noted work is cletieal in nature and some even redundant, but we, as
AQ’s, are expeceted to do this.

(3) Our RIE rate is high. We would estimate it s around 40% or higher. Because AQ’s are
not given sufficient time, per case. 1o complete all the other work that needs to be done at
the time of first nterview. AQ’s are forced 1o do “vatch up” work (e.g.: data input, duta
searches and printouts. and the like) during non-interview time, which impacts our ability
to schedule and/or complete follow-up work (including RFE’s), marriage interviews and
Notices of Intent to Deny (NOITD),

(4) Fraud is high, but we are not successiuily addressing it due to the push for numbers and
the lack of adequate time and resources. When cases do go up to the FDNS unit, many
seem o come right back down to the AQs, since there are not enough FDNS officers to
handle the workload. (However. we AQ s don't ¢ven have enough time to develop our
suspect cases and get NOTTD's out, so thal we can even refer cases to the FDNS unit!)
Recently, the CU fraud hus become even worse,

(5) Cases are being scheduled that are not ready tor full udjudication/completion. Some
examples: FBI name checks are pending: some have expired checks; family members
files arc not together and not scheduled for appointments the same day/time, causing
AQ’s to have to spend time looking for those files, and these unscheduled cases are added
on to the total number of interviews for that day.

(6) Cases are scheduled that are already adjudicated. Vixample: Judpe's cases.

(7) There appears to be a lack of training, oversight and consistency in adjudications work,
tixamples: (a) Some officers are apparently denying cases because applicants do not
bring original documents to the interview, but the officer dues nol articulate a reason why
the copy is suspeet and the original is required. (h) On some floors, AQ's are advised to
deny cascs on-the-spot if the applicant doesn’t bring the requested documents and are
represented by attorneys. but this i not the case on other Hoors.

We suggest management carefully review vase completions, case denials and unjformity
in procedures.

(Next page)
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Page 3
DAO Letter to DD

(8) There is not cnough overtime to complete the A work that needs to be accomplished,
and we are restricted as to the overtime we can volunteer Lo work. Recently, many
officers were taken aback to learn we could not work our daily AO casework on
overtime, but we could perform “file audit™ work on overtime -- work normally
performed by contract and support staft,

(9) Foreign fanguage interviews using an interpreter {rom the public (which is the norm) tuke
twice as long to interview compared to those cases which do not.  Often, there are issues
associated with CI8 allowing the applicant 1o bring in their own interpreter to their 1-485
interview -« such as the interpreter not being certified as proficient in Gnglish and the
foreign language, being personally involved with the applicant (and perhaps even the
vendor in bad cases), ete.

(10) Many AQ’s have not been trained on how to handle 1-483 interviews where
interpreters from the public are provided. They have nol becn issued specific CIS SOP's
and information/intelligence as to interpreter “warming flags™,

(11) Some 1-485 cases are being seheduled so soon after filing, and because some
applicants are newly marricd and generally don't have the “documents™ built up by the
time of interview to establish the bona fides of their marriage, AQ’s are now having te
spend more time interviewing applicants in order to gain that information,

Directar Emilio Gonzalez has asked us to *... give the right benefit, 1o the right person, at the
right time.” We contend that in order to do so. C1$ management, itsell, must step up to the plate
and do what many good businesses and credible vrganizalions do as a matter of good business
practice - conduct current and objective time and motion (task) studics. We respeetlully request
that this be done at each duty station hy a workgroup made up of union and management
officials, and that a report of the results be given 1o Director Gonzaler and other agency
leadership.

We wish to provide you with our other concerns and our suggestions. and will do so as time
permits. Given that many of us are already working through our non-paid lunch time on a
recurring basis and gave up our lunch breaks (o work on this letler. we hope you understand that
it may tuke some weeks for us to get hack with vou,

Thank you lor your anticipated review of this letter,

Sincerely,
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RESPONSES TO POST-HEARING QUESTIONS FROM JONATHAN R. SCHARFEN, DEPUTY
DIRECTOR, U.S. CITIZENSHIP AND IMMIGRATION SERVICES

Question#: | |

Topic: | transformation program

Hearing: | No title

Primary: | The Honorable Zoc Lolgren

Commiittec: | JUDICTARY (HOUSE)

Question: With respect to its transformation program, how does the agency define
“success” for the program? How does USCIS measure the “success” it has defined for the
program? Please provide a copy of whatever documents the agency has detailing its
definition of “success” for its transformation program and the metrics it will use to
measure that “success.” How is the agency ensuring that its metrics are “outcome
oriented, objective, reliable, balanced, limited to the vital few, measurable, and aligned
with organizational goals™? If the agency has not defined what “success” means for the
transformation program, what steps is the agency taking to define “success” and the
metrics it will use to measure that “success”?

Answer: USCIS defines success for the Transformation Program as meeting the
strategic objectives delineated in the Transformation Strategic Plan. The
Transformation Program Office (TPO) derived and aligned its goals from the
Department of Homeland Security (DHS) and U.S. Citizenship and Immigration
Services (USCIS) strategic goals. The TPO has three primary goals 1) National
Security 2) Customer Service and 3) Operational Efficiency, and within these
goals there are eleven specific objectives. From these goals and objectives, the
TPO developed its performance measures. The TPO’s approach to performance
measures is to ensure they are specific, measurable, achievable relevant and
timely.

The TPO has developed a Performance Measurement Plan (PMP) describing its
approach and high-level measures for the program. The TPO has developed
detailed measures for Fiscal Year (FY) 2007 and has begun analyzing and
reporting these metrics. The measures will validate the TPO’s progress towards
achieving the goals. USCIS is currently revising the PMP to reflect additional
measures and alignment with the Performance Reference Model. The revised
version will be completed later this year.

Currently, the TPO is conducting Post Implementation Reviews of two pilot
projects: 1) the Secure Information Management Services and 2) the Enterprise
Document Management System. The reviews are expected to be completed in
October.
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Question#: | 2

Topic: | enterprise architecture

Hearing: | No title

Primary: | The Honorable Zoc Lolgren

Commiittec: | JUDICTARY (HOUSE)

Question: Where is the agency in its development of its enterprise architecture for
transformation? How close is USCIS to having this vital component identified and ready
to implement?

Answer: Enterprise Architecture (EA) development for the TPO Increment 1 is moving
forward in conjunction with the broader USCIS EA development initiative. The TPO
business process decomposition effort is providing the information for the Federal
Enterprise Architecture (FEA) reference models mapping for TPO Increment 1. The
current FEA maturity for USCIS EA supporting Transformation is below a Level 1. The
FEA EA maturity requirement for TPO alignment is Level 3.

The EA is listed as the controlling constraint in the Solutions Architect RFP, and current
EA efforts will achieve Level 3 maturity in early spring 2008. The Solutions Architect
will be on board in the summer 2008 and the USCIS EA will be at a sufficient level prior
to design / development.
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Question#: | 3

Topic: | integrating technology

Hearing: | No title

Primary: | The Honorable Zoc Lolgren

Commiittec: | JUDICTARY (HOUSE)

Question: GAO has reported that DHS is lacking in terms of integrating technology for
immigration services and systems, as well as human capital considerations. What steps is
DHS taking to ensure that all new systems, including transformation and related effects
on human capital, will work together and be fully integrated?

Answer: USCIS is developing for implementation in F'Y 2008 and beyond, a
comprehensive and integrated series of strategic human capital management
initiatives, which will ensure the needs generated from the transformation
program are identified and addressed. These efforts are categorized in five action
areas: Recruiting and Hiring, Workforce Development and Succession
Management, Training and Continuous Learning, Performance Management, and
Human Capital Service Delivery. Together, the initiatives will build the
foundation for the future of the USCIS workforce. Improvement in these areas
will position USCIS to effectively address the human capital issues associated
with implementation of transformed business processes.

As USCIS develops new systems and business processes it will continue to
engage and leverage the services of the Chief Human Capital Office (CHCO) to
ensure proper staffing, integration and development of new employees. The
CHCO is a key member of the Transformation Leadership Team and ensures
strategic human capital issues are fully represented and incorporated in
transformation discussions and decisions. Additionally, the TPO’s Training
Branch Chief meets periodically with the Chief Learning Officer or his staff to
discuss the skills and knowledge required for implementing the future integrated
operational environment.

In addition, the Change Management Division (CMD) within the TPO focuses
particularly on the effects of our changes on the USCIS employee population.
They are responsible for communicating changes that are made in our office as
well as training employees on the usage of the new systems that TPO develops.
As the TPO progresses through each stage of the development process, the TPO
will collaborate with tield and headquarters staff to ensure transformation
initiatives meet the needs of USCIS employees and its customers. Throughout the
development of the pilots, the TPO is consulting with USCIS users to gain
valuable feedback and suggestions for improving the systems and business
processes.
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Question: We have recently learned that CIS is working on a whole new system, or
expanding on a relatively new one, for its Fraud Detection National Security (FDNS)
unit. Mr. Scharfen, at the hearing, referred to this system as the FDNS DS system. This
system appears likely to have significant interoperability problems with the
transformation system. What is DHS doing to ensure this system and other systems will
interoperate with systems designed for its transformation program?

Answer: DHS and USCIS are developing their Enterprise Architecture (EA) in order to
clearly understand and define the future operating environment. A function of the EA is
to ensure that new systems and technologies are compatible and can be interoperable.
The Fraud Detection National Security - Data System (FDNS-DS) will be part of the total
integrated environment for processing immigration information. Depending on the
options presented by the Solutions Architect, the FDNS-DS system may be integrated
into the new case management system or it may be a service that is used by the case
management system and other systems throughout USCIS. Fither way, it will be
interoperable and an integral part of the transformed business process.
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Question: In his oral testimony, Mr. Bill Yates noted that a significant portion of USCIS’
fees “relate to a surcharge that is required to support infrastructures as well as the non
revenue generating applications.” He continued, “I just spoke to Rendell Jones, and I
believe that surcharge is approximately 50 percent of the entire fee.” Please describe in
detail the surcharge, how it is calculated and what percentage it comprises of USCIS’
fees. Please provide any data, documentation or other information describing the
surcharge, how it is calculated, and the functions, services, infrastructure or other
activities the surcharge funds or supports.

Answer: In general, there are two categories of USCIS surcharge-related
elements that affect the cost of benefit applications. One is the total cost of
USCIS asylum and refugee operations. Published rule documentation specified
the asylum and refugee cost as $191 million, with a resulting per-application
surcharge of $40. The $40 surcharge is derived by dividing the $191 million by
the total 4.742 million application/petition fee-paying volume.

The second surcharge amount is associated with fee waivers and exempt services
for activities which normally would have had a fee charged. Total estimated
revenue lost from fee waivers is $150 million. That amount was determined by
analyzing projected FY 2008/2009 fee waiver data, taking the difference between
the projected application volume received and the projected fee-paying volume
received, and multiplying by the proposed fees. The average of $32 is derived by
dividing the $150 million by the total 4.742 million application/petition fee-
paying volumes.

Consequently, the total surcharge on applications is generally $72 per application
type. The percentage of application cost representing this amount would vary
depending on the application type.
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Question: For how many cases has the agency received but not yet generated a receipted
notice? What is the average delay from actual receipt of an application in any USCIS
facility to the issuance and mailing of a receipt notice? Does this delay differ
significantly depending upon the facility (e.g., Service Center, District Office, Chicago
LockBox) or application type? What has been the average delay in the issuance of
receipt notices by month and application type during FY2007 and during the past three
fiscal years? What would be or have been the effect on the agency’s backlog calculations
if it was or had been receipting cases immediately upon receipt? In other words, what
affect does “frontlogging” cases have on the agency’s backlog calculation?

Answer: USCIS experienced a significant increase in application filings this
summer. Some of this was an expected result of the fee rule. However, changes
in the priority date in the Department of State’s July Visa Bulletin resulted in the
filing of almost 300,000 applications for adjustment of status and almost 500,000
related applications for ancillary benefits such as employment authorization and
advance parole.

Since we expected an increase associated with the fee rule, we expanded our
intake capacity, and in July, 2007 receipted 33% more volume than in July, 2006.
However, the increase in demand, stemming from the combination of the increase
of filings before prices increased and the increase due to the July visa bulletin
caused filings to increase far more than expected. This has created a temporary
delay in receipting. As of October 1, 2007 we estimate we have 764,554 cases
that we have received but for which a receipt has not yet been generated by
November 7™ this was down to less than 400,000 cases pending actual receipting..
The average delay from actual receipt of an application to issuance and mailing of
a receipt varies by case type. The maximum period of time is estimated at 15
weeks and during this situation we have been sharing current information about
receipting with customers through our website. Applications for an employment
authorization document (EAD) and the applications upon which they are premised
are given a priority and are being receipted so the EAD is processed within the 90
days required by regulation. Itis projected at this time that all front-logged
applications will have been receipted by January, 2008. USCIS has not
maintained statistics on the average delays in issuing receipt notices by month and
application types during FY 2007 and during the past three fiscal years because
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we have not had any sustained delays in receipting during that time. USCIS will
ensure that any impact is properly noted when reporting the status of its backlogs.
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Question: How many cases are in the agency’s gross backlog? What is the agency’s plan
for dealing with cases in the gross backlog? Of the cases in the gross backlog, how many
have security checks? How many cases in the gross backlog require interim benefit
filings? Does the USCIS keep track of whether “secondary” backlogs exist related to
these interim benefit filings?

Answer: As part of production management USCIS tracks cases that can be
worked and those in active production suspense for particular reasons. We
calculate any backlog with respect to a particular product in terms of a gross
backlog and a net backlog. The ‘gross backlog’ is the volume of cases pending
for any reason that exceed the six month goal processing time. The ‘net backlog’
is calculated by subtracting cases in production suspense for reasons outside
USCIS’ direct control. These suspense categories include -

= cases awaiting a response from an applicant or petitioner to a request for
initial or additional evidence; or where an applicant for naturalization failed
the naturalization test and we are waiting for them to re-take the test;

= cases that we have determined we would approve but can’t finalize until a visa
number is available to the case, which stems from statutory numerical limits
on the annual level of immigration; and visa petitions filed to establish a
priority date but for which the beneficiary will not be able to apply for
permanent residence for more than a year due to statutory numerical limits on
the annual level of immigration;

= cases waiting more than the prescribed month for court scheduling of the
naturalization ceremony due to limited court availability; in suspense while an
investigation is conducted; or pending the FB1’s final response to the name
check, which is one of the suite of background checks conducted on cases.

As of August 31, 2007 the gross backlog for all products was 1,263,256, the net
backlog was 143,908. We have 1,371,334 cases in active production suspense for
the reasons listed above. Some of these cases in active production suspense relate
to products where we are ahead of production goals, and thus do not affect the
gross backlog calculation. Cases in active production suspense included 166,829
cases awaiting customer responses or re-testing; 848,707 unripe visa petitions and
11,938 adjustment applications awaiting a visa number that is not currently
available before they can be approved; and 343,860 cases where we are waiting
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for agency, Immigration Court, or District Court most of which are in suspense
awaiting the final result of the FBI name check.

We are aggressively pursuing our goal to hire 1,004 new staff authorized in FY
2008 and supported by the new fees. We are also working with the FBI to
improve the FBT name check process, and continue to work to help customers
understand documentation requirements so that we can reduce the rate at which
we must request evidence from them after filing.

Every application in the gross backlog has had at least one security check.

The gross backlog includes 155,975 applications for adjustment of status. Not all
of these result in interim benefits since we screen for application completeness at
time of filing and place cases in production suspense if we have to issue a request
for evidence. USCIS does track backlogs related to applications for ancillary
benefits such as employment authorization and advance parole. At present there
are no backlogs in employment authorization or advance parole applications.
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Question: Has USCIS performed a cost benefit analysis to determine whether the
benefits of placing all of the costs on employer and individual applicants outweigh the
costs of limiting access to the immigration system, reduced integration of immigrants into
American society, and additional costs to employers seeking to hire necessary workers?
If it has conducted such an analysis, please provide a copy of the results of the analysis,
including the data supporting the analysis.

Answer: An analysis of the nature described has not been performed. USCIS
does not agree with the underlying premise of the question asked that placing the
full agency cost on applicants and employers undermines immigration access,
integration, and employer hiring. USCIS has no empirical evidence suggesting a
long-term reduction in demand for immigration benefits resulting from past fee
increases. Any short-term reduction in demand because of price increases is the
normal result of an increase in the cost of any service, whether governmental or
private. USCIS records suggest that demand increases shortly before the effective
date of a fee increase then decreases for a period shortly thereafter within a few
months receipt volume returns to normal. The Congressional Research Service
(CRS) in its recent report on USCIS fees (see “U.S. Citizenship and Immigration
Services’ Immigration Fees and Adjudication Costs: The FY 2008 Adjustments
and Historical Context”, June 12, 2007) supported this position. CRS found that
“overall demand for immigration benefits tends to be inelastic” and that “fee
increases have little or no effect on demand”.

1t is also important to note that USCLS performed all of the required statutory and
regulatory reviews associated with the rulemaking such as the Regulatory
Flexibility Act, the Small Business Regulatory Enforcement Faimess Act, and the
Paperwork Reduction Act. Overall, the analyses found that the economic impact
of the fee changes on small business should be negligible.
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Question: In the proposed tee rule which came out this February, USCIS stated that it
anticipated a 20% drop in T 90 filings for FY 2008 2009. However, the agency was
simultaneously working on the replacement green card rule, which would mandate an
increase of T 90 filings by 750,000 applications which would have to be filed within 120
days.

Why didn’t USCIS take into account the potential increase in T 90 filings that the
replacement green card rule would cause in the proposed or final fee increase rule?

Since USCIS didn’t take into account the increase in 1 90 filings that the replacement
green card rule would cause, how does this effect the agency’s calculations of the fee
increase for I 90s in particular and on other applications in general?

Is USCIS prepared to handle 750,000 I 90 applications and biometric data collection?
When can these long term lawful permanent residents expect to receive their new green
cards if the agency finalizes its rule?

Answer: One of the primary objectives of the comprehensive fee review
conducted by USCIS was to ensure immigration benefit application fees provide
sufficient funding to meet on-going operating costs, including immediate national
security, customer service, and business modernization needs. This includes
eliminating the reliance on premium processing and temporary program revenues
to support base operations. For FY 2008 and FY 2009, USCIS projected a
continuing funding gap between revenue and expenses in the Immigration
Examinations Fee Account. Over the last several years, USCIS had come to rely
on a combination of fee funding from temporary programs (e.g., Temporary
Protected Status, penalty fees under INA section 245(i), 8 U.S.C. 1255(i)) and
appropriated subsidies for temporary programs (e.g., backlog elimination) to close
this funding gap. With the termination of these temporary funding sources, fee
adjustments are needed to prevent significant service reductions, backlog
increases, and reduced investment in infrastructure. In conducting our analysis of
ongoing operational costs, temporary increases in workloads were not considered.
The recall rule proposal is a temporary program. Therefore it does not effect and
should not have effected the agency’s calculations of the fee increase for I-90’s or
other applications in general. Thus, USCIS would not have included the 750,000
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estimate of the 1-551 recall program in the calculations of the prices for the
ongoing, stable workload.

With respect to preparations to handle the volume of the program, the rule was
designed to give applicants an opportunity to apply, and for USCIS to process and
issue new cards to those who file timely during that filing period before
announcing that current cards would expire. We are currently reviewing the
comments received on the proposed rule, and when we proceed to implement this
recall program, we plan to time it for when we have worked through current
demand peaks to ensure adequate biometric collection and processing capability
exists.

Finally, the rule proposes a mechanism for terminating “green cards” without an
expiration date. Under the rule, USCIS would be able to terminate permanent
resident cards without an expiration date via a notice in the Federal Register.
After we determine the period of time necessary to process the applications
received during this filing period and issue cards to the affected Lawful
Permanent Residents, USCIS will set an expiration date based upon the time
necessary to complete both of these steps. USCIS would then announce how long
affected cards would remain valid with the intent to ensure that each qualified
permanent resident filing within the designated filing period is mailed a new card
before we would terminate the older cards.
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Question: The agency’s testimony cites backlog reduction improvements, and indeed
USCIS announced such success in the fall of 2006. However, it seems much of this
“success” resulted from re defining the term “backlog” rather than actually adjudicating
cases. At around that same time, USCIS also changed its processing time reports such
that they no longer reflect the actual date of filing being adjudicated. Can you clarify
how many backlogged cases were cleared based on adjudication, and the extent of real
processing time improvements?

Answer: USCIS calculates processing times beginning with the date of receipts
filed. As stated in the FY 2007 1 Quarter Production Report that was
transmitted to Congress, in an effort to better manage our production by allocating
our resources in an efficient manner, USCIS further defined the backlog between
cases within our control (net) and cases outside of our control (gross). Cases that
do not have an available visa or an FBI name check, and cases that are in
suspense for other reasons deemed beyond USCIS control have been taken out of
the production queue. This allows USCIS to focus its attention on the net backlog
cases, those within our control, which are ripe for adjudication. Cases held in
suspense (gross) have been discounted from the backlog computation to better
reflect the number of cases which are within the agency’s control (net). These
deductions are based on figures taken from the National File Tracking System
(NFTS), RAFACS and other USCIS systems used in implementing and
monitoring ACM.

By further breaking out the total backlog number between gross and net, USCIS’
intent was to shed more light on the various reasons that an application may
become backlogged. Atthe same time though USCIS continued to report the
overall backlog number using the same definition.

During the Backlog Elimination Period (BEP) USCIS reduced its gross backlog
from a high of 3,849,555 in January 2004 to less than 945,819 by the end of
September 2006. During that same period USCIS adjudicated 18.9 million cases
while receiving 15.9 million new cases. The total volume of all pending cases at
the end of the backlog reduction effort was significantly below the level of the
backlog when the effort started. The more detailed view of the production status,
and understanding what cases could be worked when, was critical to improving
production management.
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Question: USCIS is receiving significant funding for fraud detection through the fraud
detection and prevention fee for H 2Bs, H 1Bs and L 1s. Does USCIS channel its share
of such fees to the Fraud Detection & National Security unit? What portion of these fees
are committed to Headquarters versus District or Service Center units? If a percentage of
these fees are committed to non FDNS units, in what amount and to where? How much
total revenue is FDNS receiving? Why is more funding needed through the fee account?

Answer: The statute authorizing funding for H and L fraud detection limits the
funding to H and L anti-fraud efforts only. Due to this limited use, additional
funding from the exams fee account is needed to support the balance of the FDNS
mission. The H&L budget plan for FY 2008 is $31 million. Of this amount,
about $7.0 million (22.5%) will be used to fund FDNS positions at the Service
Centers. The remaining funds (77.5%) will be used for other FDNS units. No
H&L account funding will be used for non-FDNS units. Of the $31 million total,
$6.9 million is spent for headquarters activities (primarily contracts and travel).
The total budget for FDNS is $98.6 million in FY 2008, which includes both
H&L account and other fee funding.
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Question: The fee rule proposes to use over $31 million of the additional fee revenue to
fund an additional 170 staff in the Fraud Detection and National Security Division. Why
is this money needed? What will the additional funds be used for? Would it be more
appropriate for ICE to assume this function? Would it not be appropriate for ICE, which
is statutorily responsible for investigations and immigration enforcement, to seek funding
for this purpose? Because one of the primary goals of the Homeland Security Act was to
mandate separate agencies for service and enforcement, is it not true that USCIS is
duplicating the efforts of those DHS enforcement components? What steps has the
USCIS taken to ensure it is not duplicating ICE efforts?

Answer: The increasing level of work associated with national security hits,
conducting compliance reviews, and supporting Benefit Fraud Assessments has
made it increasingly difficult for USCIS to address the large number of benefit
fraud leads in a timely manner. The majority of positions (142) will be placed in
the regions, field offices, service centers and overseas USCIS offices. These
positions will be specifically dedicated to detecting, combating, and preventing
immigration benefit fraud. In headquarters, positions will also be assigned to
FDNS’ National Security Branch (to process cases with national security
concerns) and in Fraud Detection Operations (to support the Administrative Site
Visit and Verification Program).

Tt would not be more appropriate for ICE to assume this function. USCIS has
developed and implemented a joint anti-fraud strategy with ICE and created
national standard operating procedures for referring suspected fraud leads with the
goal of ensuring that efforts to detect and deter immigration benefit fraud are not
duplicated between the two agencies. This joint national strategy and operation is
consistent with the findings and recommendations of the GAO in its report of
January 2002, entitled IMMIGRATION BENEIIT FRAUD: Focused Approach Is
Needed To Address Problems. A copy of this Report is also attached for your
immediate reference.

Further, when USCIS suspects application or benefit fraud, it now suspends the
adjudication process and requires the referral of all cases to ICE with articulated
cause. If ICE accepts the case for criminal investigation, USCIS provides
ongoing support (systems checks, link analysis, adjudication-related expertise,
testimony, etc.) during the investigation, as well as during prosecution. If ICE
declines a Request for Investigation, USCIS shifts the focus from criminal (ICE’s
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jurisdiction) to administrative (USCIS’ jurisdiction), and initiates an
administrative inquiry. USCIS recognizes the resource implications and
impracticality of expecting ICE to conduct a criminal investigation on all
suspected application and petition benefit fraud referrals, especially those that are
unlikely to be accepted for criminal prosecution. ICE has established internal
parameters for determining which of these cases will be accepted tor criminal
investigation, and which will be returned to USCIS for administrative action.

To ensure suspected immigration benefit fraud is promptly addressed, USCIS
developed and implemented an Administrative Benefit Fraud Program that
engages FDNS officers to conduct a variety of systems checks (open source and
internal), interviews, and field administrative inquiries (as opposed to criminal
investigations) to verify information contained on the suspect applications,
petitions, and supporting documentation; the objective being to obtain the
information necessary to render a proper adjudication.

A typical scenario of a proven fraud case consists of the application and/or
petition being denied, the alien placed in removal proceedings, key case-related
information collected and entered into the FDNS Data System, and a look-out
posted in the Interagency Border Inspection System (IBIS) / Treasury
Enforcement Communication System (TECS), so that this information is available
to Customs and Border Protection (CBP) and other agencies should the alien(s)
attempt to enter the U.S. in the future and/or file another application or petition.
This administrative benefit fraud process maximizes the resources of USCIS and
ICE by ensuring that all suspect cases are pulled out of the adjudication
mainstream and examined. This type of discretion allows for a reasonable and
cost effective alternative to criminal prosecution, while imposing a “sanction” on
those persons committing immigration fraud. This joint strategy and partnership
has already resulted in an unprecedented number of suspected fraud cases being
detected and addressed.
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Question: The rule will also increase fees to cover security checks. How much does
USCIS pay the FBI for each individual fingerprint and each individual name check? Ina
significant number of cases, unresolved FBI name checks are causing inordinate
adjudication delays. Please describe how an FBI name check is initiated and how, if an
issue is identified during the course of such a check, it is resolved? What is the average
length of time that it takes to resolve a check where a “hit” has occurred? How many
cases of all types are currently awaiting such a resolution? What steps have vou taken to
improve this process? How will the fee rule speed up resolution of name check hits?
What changes to the name check system would help reduce name check backlogs and
ensure that future backlogs do not develop or worsen?

Answer: Initial responses from FBI name check requests are returned to USCIS
within 2 weeks and loaded into the USCIS systems. Approximately 68% of the
initial responses are NO RECORD, which means case processing can move
forward. Records that require additional investigation (“Pending”) typically take
3 - 4 weeks, though approximately 1 to 2% of the cases may take much longer.
For example, the total pending FBI name checks as of September 17, 2007, was
282,528: of that 114,016 have been pending longer than 12 months. Ifthereis a
positive match resulting in derogatory information, the FBI forwards the report
(commonly referred to as Letter Head Memorandum or LHM) to USCIS. The
report is reviewed and, depending on the nature of the information, is sent to the
respective field office or center to be considered during adjudication, or sends it to
the Fraud Detection and National Security Unit (FDNS) for further analysis and
review.

Under FBI’s interim fee schedule implemented October 1, 2007, most name
checks submitted through a batch electronic process will be $1.50 per name.

With additional “file review” beyond the batch review, the cost is $29.50. Senior
management of the Department and USCIS has been working actively with the
FBI to develop and implement a plan to improve processes and procedures to both
reduce the current name check backlog and speed processing times of new
checks. The Department anticipates implementation of a plan in the near future.
In addition, the FBI is expanding its capacity to resolve name check hits. USCIS
will help finance this additional capacity.

USCIS pays the FBI $17.25 for each fingerprint submission.
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Question: It is clear that FBI name checks have effects beyond delays in the processing
of the background checks. Has the agency had to divert resources (how many and in what
form) from other functions, including adjudicatory functions, to resolve or minimize
backlogs related to security checks? How many lawsuits have been filed against the
agency that are related to background and name check delays? What resources has the
agency devoted to addressing that litigation? Has the agency analyzed the current and
projected fiscal effects of the litigation pending against it? If so, please provide those
analyses and any data supporting the analyses.

Answer: USCIS allocated fee revenue of $7.5 million in FY 2007 from higher-
than-anticipated receipts to help address the FB1 Name Check backlog, in addition
to $8 million in supplemental, non-fee appropriations provided by the Congress in
P L.110-28. Therefore, a total of $15.5 million is being used for this purpose.

Litigation issues related to name checks are a concern. In the first quarter of
Fiscal Year 2005, USCIS received 123 federal court case filings. By the second
quarter of Fiscal Year 2007, USCIS received 1,925 federal court case filings.

This represents an increase of 1,465%. Further, in all of Fiscal Year 2005, USCIS
faced a total of 682 immigration cases in federal court. By the end of Fiscal Year
2007, USCIS had received no less than 4,139 federal court immigration filings.

USCITS has experienced a significant increase in litigation against the agency in
the last two years. The increase between the first Quarter of Fiscal Year 2005 and
the Second Quarter of Fiscal Year 2007 is approximately 1170%. Drawing a
trend line through the most current data, collected by Office of the Chief Counsel
based on monthly court filing receipts, we predict that it is probable that USCIS
will receive upwards of 600 lawsuits filed against it by the Second Quarter of
Fiscal Year 2008, with the further possibility of filings topping 700 per month by
the end of Fiscal Year 2008. Of these filings, approximately 80 % are a result of
F B.I. name check delays.

The increase in litigation has also increased the amount of funds expended in
payments for attorneys' fees under the Equal Access to Justice Act (EAJA), or
paid in settlement in lieu of litigating the EAJA issues. In FY 2005, USCIS did
not pay any EAJA awards related to its litigation, while in FY 2006, payments
related to name check litigation totaled $60,000. As of August, 2007, similar
payments totaled $165,000.
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USCIS currently has approximately 38 attorney positions whose primary function
is to deal with federal litigation. In FY 2008, that number will increase to 64 with
additional resources from the new fee rule.
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Question: Significant portions of USCIS activities are conducted by contractors. Mail
room intake is one major example. Mr. Yates noted in his testimony the impact of the
National Customer Service Center as a factor supporting cost increases. That is another
contractor activity. Ts contracting the best method for performing these tasks? We hear
numerous complaints related to mail room and call center errors. Would it be more cost
effective to have these tasks performed in another manner? Would better service be
provided through a different approach? What recommendations would you make for
improving how these contracts are let and managed? Have you performed any studies or
analyses regarding USCIS’ use of contractors? If so, please provide those studies or
analyses, along with the data support them.

Answer: USCIS is focused on ensuring quality, cost effective services for
taxpayers and our customers. As you may know, our contracts for Service Center
Operations (which include mail service) and our National Customer Service
Center (NCSC) contracts, include performance requirements. The contracts
establish clear performance requirements, measurable standards and
incentive/disincentives for exceeding or not meeting the established acceptable
quality limits. Overall, these are considered “performance based contracts” as
defined by Federal Acquisition Regulations.

With respect to the NCSC specifically, USCIS has over the years designed and
implemented a triage process permitting callers to first access and obtain general
information and case status through a network Interactive Voice Response (IVR)
system by using prompts and keypad responses when calling the primary toll-free
number (800-375-5283). The caller advances to live assistance if the automated
IVR is unable to meet the caller’s needs. This process is designed to provide the
most cost-effective mix of methods for handling calls, while providing service to
the customer that is consistent with the complexity of the caller’s information
needs.

Over the past 9 months, the NCSC has been consistently reporting wait times of
less than 30 seconds for customers to reach live phone assistance. Thisisa
dramatic improvement over the previous year when customers routinely waited
more than 30 minutes to speak to a customer service representative. In addition to
improving wait times, overall customer satisfaction with the 1-800 experience has
reached an all-time high of 85 percent in mid-summer 2007 as measured by an
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independent third-party conducting a recurring survey of NCSC customers to
monitor overall customer satisfaction.

Overall, USCIS works closely with its contractors to ensure that problems and
issues are effectively addressed in a timely manner. Combining effective
management oversight with effective performance-based agreements will
facilitate service goals. In addition, Service Center and Call Center contracts
were recently awarded to two vendors each, reducing the dependency on any
single vendor. USCIS has not conducted a study per se on the use of contractors
generally, but does conduct regular analysis of functions and activities under
Office of Management and Budget competitive sourcing guidance.
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Question: We understand that the agency is seeking to contract out certain functions,
including clerical support at its various Service Centers. Please describe the functions
USCIS contracts out and the bases for the decision to use contractors instead of
permanent employees. To what extent will the new fee rule reduce the agency’s reliance
on contractors?

Answer: Under the Federal Activities Inventory Reform Act (FAIR Act), USCIS
follows mandated requirements and processes to determine which staff positions
meet the definition of Inherently Governmental or, alternatively, Commercial
Activity. All positions meeting the definition of Commercial Activity must be
placed on an agency plan to be studied within competitive sourcing rules and
regulations. These requirements are prescribed by the Office of Management and
Budget (OMB) Circular A-76 (Revised), OMB’s April 24, 2006 Memorandum for
Heads of Executive Departments and Agencies, entitled “Competitive Sourcing
under Section 824(A) of Public Law 109-115", and Department of Homeland
Security (DHS) Management Directive 0476.

All current USCIS competitions are tentatively scheduled to be competed as
streamlined competitions. A streamlined competition process is structured for the
competition of the work function, and open only to the impacted personnel as
represented by the Most Efficient Organization (MEQ). Historical data indicates
the percentage of streamlined competitions awarded to the Government’s MEQ is
90 to 95 percent. The Administrative Support positions (clerical) have been
classified as a Commercial Activity on the USCIS FAIR Act lnventory.

The fee rule was not structured to specifically increase, or decrease, the reliance
of USCIS on contractors.
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Question: How much would you have had to increase each of the fees charged for other
applications in order to make up the lost revenue that would have resulted had you
followed Mr. Gutierrez’s recommendation to apply the old fees to the green card recall?

Answer: Based on the proposed rule for replacing Forms [-551 without an
expiration date, USCIS estimates that 750,000 persons will apply for a
replacement Form I-551. To apply, each person must file Form 1-90 with a fee of
$290 and an additional biometrics capture fee of $80. The total cost would be
$370. Using the prior (FY 2007) fee structure in which the 1-90 was $190 and the
biometrics capture was $70, the total cost would be $260. The total potential lost
revenue would be an estimated $82.5 million. The chart below depicts the

calculation.
Fees Volume 1-90 Biometrics Total Revenue
Current__| 750,000 2$90 $ 80 | $ 370 2$77,500,000
FY 2007 | 750,000 1$;)O 3 70 3 260 l$95,000,000
Difference 8$2,500,000

How much each application would have had to increase to make up the difference
for this lost revenue would depend on decisions regarding cost distribution.
Simply dividing the $82.5 million by USCIS estimated 4.742 million
application/petition fee-paying volumes results in a $17.40 amount per fee-paying
application.
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Question: In a 2004 GAO report that found that USCIS fees were not sufficient to fund
its operations, the report stated that a “fundamental problem is that [US]CIS does not
have a system to track the status of each application as it moves through the process.
Accordingly, USCIS does not have information on the extent to which work on
applications in process remains to be finished.”

Is that still the case, and if so, what is USCIS doing to solve this problem? Does USCIS
have plans to use technology to track the progress of these applications?

Answer: The systems USCIS currently uses to process benefit applications were
not designed to provide detailed applications status information. USCIS has made
progress in improving the transparency of an application’s status, but such
progress is limited by the original technology. As part of the Transformation
effort, a new case processing system will be developed which will provide full
transparency of an application’s status and work flow. The new system will be
able to provide information such as the number of cases pending, and for cases in-
progress, the percent of work completed. This will allow USCIS to better manage
its workflow.

Currently, USCIS is piloting the Secure Information Management System using
Commercial Off The Shelf (COTS) software to test electronic workflow and
benefits processing for the Adoptions Case type. This pilot will inform the
development of the enterprise wide case management system.
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