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PROTECTING U.S. AND GUEST WORKERS:
THE RECRUITMENT AND EMPLOYMENT
OF TEMPORARY FOREIGN LABOR

Thursday, June 7, 2007
U.S. House of Representatives
Committee on Education and Labor
Washington, DC

The committee met, pursuant to call, at 10:30 a.m., in Room
2175, Rayburn House Office Building, Hon. George Miller [chair-
man of the committee] presiding.

Present: Representatives Miller, Woolsey, McCarthy, Wu, Holt,
Davis of California, Bishop of New York, Sanchez, Sarbanes,
Hirono, Yarmuth, Hare, Clarke, Courtney, Shea-Porter, McKeon,
Petri, Platts, Wilson, Boustany, Foxx, Davis of Tennessee, and
Walberg.

Also Present: Representative Kaptur.

Staff Present: Aaron Albright, Press Secretary; Tylease Alli,
Hearing Clerk; Jordan Barab, Health Safety Professional; Jody
Calemine, Labor Policy Deputy Director; Fran-Victoria Cox, Docu-
ments Clerk; Lynn Dondis, Policy Advisor for Subcommittee on
Workforce Protections; Carlos Fenwick, Policy Advisor for Sub-
committee on Health, Employment, Labor and Pensions; Jeffrey
Hancuff, Staff Assistant, Labor; Brian Kennedy, General Counsel,
Thomas Kiley, Communications Director; Joe Novotny, Chief Clerk;
Alex Nock, Deputy Staff Director; Megan O’Reilly, Labor Policy Ad-
visor; Michele Varnhagen, Labor Policy Director; Michael Zola,
Chief Investigative Counsel, Oversight; Mark Zuckerman, Staff Di-
rector; Robert Borden, Minority General Counsel; Steve Forde, Mi-
nority Communications Director; Rob Gregg, Minority Legislative
Assistant; Richard Hoar, Minority Professional Staff Member; Vic-
tor Klatt, Minority Staff Director; Jim Paretti, Minority Workforce
Policy Counsel; Molly McLaughlin Salmi, Minority Deputy Director
of Workforce Policy; Linda Stevens, Minority Chief Clerk/Assistant
to the General Counsel; Loren Sweatt, Minority Professional Staff
Member; and Cameron Coursen, Minority Assistant.

Chairman MILLER. The Committee on Education and Labor will
come to order for the purposes of holding a hearing this morning
on Protecting U.S. and Guest Workers: The Recruitment and Em-
ployment of Temporary Foreign Labor, and I want to thank our
witnesses who are here today, and I am going to begin with an
opening statement and then recognize Mr. McKeon.
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Welcome to today’s hearing on the recruitment and employment
of temporary foreign labor. Hundreds of thousands of guest workers
come to the United States each year under existing programs, and
immigration legislation now pending in the Congress would further
expand these sources of temporary foreign labor. As a country and
a Congress, the debate is to reform our Nation’s immigration sys-
tem. It is critical that we pay particular attention to the treatment
of guest workers and how well our current guest worker programs
work. Examining guest worker programs and proposals for new
programs raises a lot of questions.

One question is whether or not and to what extent temporary
foreign labor is actually needed. That is, are we accurately meas-
uring our labor needs? Are U.S. workers truly unavailable to fill
the jobs? Is temporary foreign labor the right way to fill those
needs?

Another question is this: If we have a new guest worker pro-
gram, do those programs include adequate protections for both
guest workers and U.S. workers?

While they are in this country, guest workers should receive
basic labor protections and adequate legal safeguards. Denying or
failing to enforce basic rights for guest workers who are here is
harmful both to U.S. workers and to the overall U.S. economy. Yet,
as we have seen in various reports and news accounts, our current
guest worker programs are sorely lacking in meaningful labor pro-
tections. Problems with these programs occur from the very start
of the process. In foreign countries, where guest workers are first
recruited in exchange for thousands of dollars in fees, unscrupulous
labor recruiters lure workers to the United States by promising
them good jobs and a better life. Many of these workers who live
in poverty in their home countries sell their land or take out high-
interest loans or borrow from their neighbors so they can afford the
recruiters’ fees.

Guest workers come to this country with the hope of providing
their families with a better life, but in far too many cases they ar-
rive here only to find that they were cruelly deceived. They earn
unlivable wages for extremely difficult jobs to which they have
never agreed. They find themselves unable to repay their deep
debts to their recruiters. Sadly, those are the least of their worries.
Guest workers often endure sweatshop conditions and back-break-
ing work and inhumanely long hours. They are forced to work
through illness and injury, sometimes with only one day of rest per
week. Employers frequently withhold wages from guest workers,
and in some cases they automatically deduct a majority of the
worker’s weekly pay to cover room and board. Meanwhile, the
housing that is provided guest workers is often severely sub-
standard with no electricity, hot water, doors or windows. There
are cases where guest workers suffer physical violence at the hands
of their employers and are threatened if they should try to leave.
Consequently, they are left with little or no money, no voice and,
quite often, more in debt. Unable to pay off the debt manufactured
?y the recruiters and their employers, the workers are trapped by

ear.

It may seem impossible that I could be describing the working
conditions in the United States in 2007, but I am not exaggerating.
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These deplorable practices not only undermine living standards;
they ruin lives.

In their worst form, these practices constitute the closest thing
we have in this country to modern day slavery or indentured ser-
vitude. These practices drive down wages and working conditions
for American workers, too, who must now compete to work along-
side workers who are treated shamefully. Before we invite any
more guest workers or create a new program to this country, we
must fix the serious flaws in the current system.

First and foremost, we need to ensure that, if U.S. employers are
permitted to hire guest workers or to fill job openings, it is only
when there are absolutely no American workers or workers here
with legal status available and willing to fill these jobs. Then we
should allow new guest workers who we must provide with ade-
quate labor rights and protections. If and when the abuses of these
rights occur, we must enforce the law and hold employers and re-
cruiters accountable.

I have introduced legislation, the Indentured Servitude Abolition
Act of 2007, that would help put a stop to these practices. Among
these things, the bill would hold recruiters and employers respon-
sible for the promises that they make to prospective employees and
for their treatment as guest workers. By preventing U.S. employers
from exploiting cheap foreign labor, we will not only end these seri-
ous human rights violations, but we will also help fight against a
race to the bottom in wages and benefits for all workers in this
country. Dealing with labor recruiters, however, is just one part of
the solution. We need strong, meaningful protection for all workers,
and we need to ensure that those protections are vigorously en-
forced.

This morning’s hearing is critically important to the work that
we are doing to reform the Nation’s immigration laws, and we have
an incredibly distinguished panel of witnesses with us today, and
I am pleased to welcome them again to the committee.

At this time, I would like to recognize Mr. McKeon.

[The prepared statement of Mr. Miller follows:]

Prepared Statement of Hon. George Miller, Chairman, Committee on
Education and Labor

Good morning. Welcome to today’s hearing on the recruitment and employment
of temporary foreign labor.

Hundreds of thousands of guest workers come to the United States each year
under existing programs, and immigration legislation now pending in Congress
would further expand these sources of temporary foreign labor.

As the country and the Congress debate reforms to our nation’s immigration sys-
tem, it is critical that we pay particular attention to the treatment of guest workers
and how well our current guest worker programs work.

Examining guest worker programs raises a lot of questions. One question is
whether and to what extent temporary foreign labor is actually needed. That is, are
we accurately measuring our labor needs? Are U.S. workers truly unavailable to fill
jobs? Is temporary foreign labor the right way to fill any needs?

Another question is this: To the extent that we have guest worker programs, do
those programs include adequate protections for both guest workers and U.S. work-
ers?

While they are in this country, guest workers should receive basic labor protec-
tions and adequate legal safeguards. Denying or failing to enforce basic rights for
guest workers who are here is harmful to both U.S. workers and the overall U.S.
economy.
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Yet, as we have seen in various reports and news accounts, our current guest
worker programs are sorely lacking in meaningful labor protections.

Problems with these programs occur from the very start of the process, in foreign
countries where guest workers are first recruited. In exchange for thousands of dol-
lars in fees, unscrupulous labor recruiters lure workers to the United States by
promising them good jobs and a better life.

Many of these workers, who live in poverty in their home countries, sell their land
or take out high interest loans so that they can afford the recruiters’ fees.

Guest workers come to this country with the hope of providing their families with
a better life. But in far too many cases, they arrive here only to find out they were
cruelly deceived.

They earn unlivable wages for extremely difficult jobs to which they never agreed.
They find themselves unable to repay their deep debts to their recruiters.

Sadly, those are the least of their worries. Guest workers often endure sweatshop
conditions and back-breaking work for inhumanly long hours. They are forced to
work through illness and injury, sometimes with only one day of rest per week.

Employers frequently withhold wages from guest workers. In some cases, they
automatically deduct the majority of workers’ weekly pay to cover room and board.
Meanwhile, the housing that is provided for guest workers is often severely sub-
standard, with no electricity, hot water, doors, or windows.

There are cases where workers suffer physical violence at the hands of their em-
ployers and are threatened if they should try to leave. Consequently, they are left
with little or no money, no voice, and quite often, more debt. Unable to pay off debt
manufactured by recruiters and their employers, the workers are trapped by fear.

It may seem impossible that I could be describing working conditions in the
United States in 2007. But I am not exaggerating. These deplorable practices not
only undermine living standards, they ruin lives.

In their worst form, these practices constitute the closest thing we have in this
country to modern-day slavery or indentured servitude.

These practices drive down wages and working conditions for American workers,
too, who now must compete for work alongside workers who are treated shamefully.

Before we invite any more guest workers to this country, we must fix the serious
flaws in the current system.

First and foremost, we need to ensure that U.S. employers be permitted to hire
guest workers to fill job openings only when there are absolutely no American work-
ers available, able, and willing to fill them.

Then, we must provide guest workers with adequate labor rights and protections.
When and if abuses of these rights do occur, we must enforce the law and hold em-
ployers and recruiters accountable.

I have introduced legislation, the Indentured Servitude Abolition Act of 2007
(H.R. 1763), that would help put a stop to these practices. Among other things, the
bill would hold recruiters and employers responsible for the promises they make to
prospective employees and for their treatment of guest workers.

By preventing U.S. employers from exploiting cheap foreign labor, we will not only
end these serious human rights violations, but we will also help fight against a race
to the bottom in wages and benefits for all workers in this country.

Dealing with labor recruiters, however, is just one part of the solution. We need
strong, meaningful protections for all workers—and we need to ensure that those
protections are vigorously enforced.

This morning’s hearing is critically important to the work that we are doing to
reform the nation’s immigration laws.

We have an incredibly distinguished panel of witnesses with us today, and I am
pleased to welcome them to the Committee.

Thank you.

Mr. McKEON. Thank you, Chairman Miller, for convening this
morning’s hearing.

I thank each of our witnesses for joining us today, and I look for-
ward to your testimony.

Last year, this panel held a series of hearings on the subject of
illegal immigration, and I am pleased we are continuing our par-
ticipation in the ongoing debate on this subject, a debate that is
raging not just on the Senate side of Capitol Hill but here in the
House and in communities throughout our Nation as well. One of
those communities is my hometown, the Los Angeles suburb of
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Santa Clarita. Southern California is the epicenter of the immigra-
tion debate, so this hearing hits home for me both literally and
figuratively.

Last week, when I returned home for the Memorial Day recess,
this topic was on the minds of just about everyone I visited with,
from business and government leaders to local press and rank and
file constituents. So I come to this hearing, first and foremost, as
someone who understands the unique challenges faced by those
who most directly are impacted by illegal immigration and the
issues associated with it.

I also come to this hearing as a former small business owner,
acutely aware of many of the staffing and employee benefits issues
employers face each and every day. As such, I understand how and
why an expansion of guest worker programs, a topic of today’s
hearing, would be embraced by many in the employer community.
It would more directly avail them of a new pool of workers in a
supposedly organized, orderly and legal way.

However, while I recognize the views of those who favor an ex-
pansion of guest worker programs, particularly programs in agri-
culture, which Chairman Miller and I both know are very impor-
tant to our State, to the economy and to the Nation, I am not con-
vinced that we can find a workable solution to our illegal immigra-
tion crisis without addressing border security first. While some see
such an expansion as a pathway to citizenship, I, instead, see it as
a slippery slope toward amnesty, and I believe history, in par-
ticular the ramifications of the 1986 immigration law, bears that
out.

The immigration law Congress passed in 1986 asked for us to se-
cure the border and put in place a reliable employer verification
system. Twenty-one years later, this still has not been done. This
was made crystal clear to me about a year ago when I had the op-
portunity to tour the U.S.-Mexico border near San Diego. Though
we have made advances in our ability to stop illegal immigrants as
they cross the border, especially since my previous visit to the bor-
der a few years earlier, the illegals and their smugglers have made
advances as well, and as a result, for lack of a better phrase, it is
a warlike atmosphere down there. That visit more than anything
else convinced me that we simply cannot tackle this issue without
first prioritizing border enforcement. It is an economic security pri-
ority, and it is a homeland security priority, and it simply is not
prudent to expand or to add further programs as part of a new ef-
fort until we address what is still left unresolved.

Just as in the last Congress when we first held hearings on this
important issue, we would not be here today if not for the debate
over how to best get a firm grip on our borders and how that de-
bate is playing out in the halls of Congress and at kitchen tables
across the Nation.

With that being said, existing guest worker programs do play a
vital role in our economy and in our strategy on illegal immigra-
tion. That is why I am so pleased to have before us today a bal-
anced and diverse panel of witnesses who will offer us testimony
on guest worker programs—their past, their present and their fu-
ture. Again, I look forward to gathering valuable input from them
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as our committee fulfills its responsibility to engage in this critical
debate.

I thank you all for being here.

[The prepared statement of Mr. McKeon follows:]

Prepared Statement of Hon. Howard P. “Buck” McKeon, Senior Republican
Member, Committee on Education and Labor

Thank you, Chairman Miller, for convening this morning’s hearing, and I thank
each of our witnesses for joining us today. I look forward to your testimony.

Last year, this panel held a series of hearings on the subject of illegal immigra-
tion, and I am pleased we are continuing our participation in the ongoing debate
on this topic—a debate that is raging not just on the Senate side of Capitol Hill,
but here in the House and in communities throughout our nation as well. One of
those communities is my hometown: the Los Angeles suburb of Santa Clarita.

Southern California is the epicenter of the immigration debate, so this hearing
hits home for me, both literally and figuratively. Last week, when I returned home
for the Memorial Day recess, this topic was on the minds of just about everyone I
visited with—from business and government leaders to local press and rank-and-file
constituents. So, I come to this hearing—first and foremost—as someone who under-
stands the unique challenges faced by those most directly impacted by illegal immi-
gration and issues associated with it.

I also come to this hearing as a former small business owner, acutely aware of
many of the staffing and employee benefits issues employers face each and every
day. As such, I understand how and why an expansion of guest worker programs—
a topic of today’s hearing—would be embraced by many in the employer community.
It would more directly avail them of a new pool of workers—in a supposedly orga-
nized, orderly, and legal way.

However, while I recognize the views of those who favor an expansion of guest
worker programs—particularly programs in agriculture, which Chairman Miller and
I both know is as important to California’s economy as it is anywhere else in our
nation—I am not convinced that we can find a workable solution to our illegal immi-
gration crisis without addressing border security first. While some see such an ex-
pansion as a pathway to citizenship, I instead see it as a slippery slope toward am-
nesty. And I believe history—in particular, the ramifications of the 1986 immigra-
tion law—bears that out.

The immigration law Congress passed in 1986 asked for us to secure the border
and put in place a reliable employer verification system. Twenty-one years later,
this still has not been done. This was made crystal clear to me about a year ago,
when I had the opportunity to tour the U.S.-Mexico border near San Diego. Though
we have made advances in our ability to stop illegal immigrants as they cross the
border, especially since my previous visit to the border a few years earlier, the
illegals and their smugglers have made advances as well. And as a result—for lack
of a better phrase—it’s a warlike atmosphere down there.

That visit, more than anything else, convinced me that we simply cannot tackle
this issue without first prioritizing border enforcement. It’s an economic security pri-
ority, and it’s a homeland security priority. And it simply is not prudent to expand
or add further programs as part of a new effort until we address what’s still left
unresolved. Just as in the last Congress, when we first held hearings on this impor-
tant issue, we wouldn’t be here today if not for the debate over how to best get a
firm grip on our borders—and how that debate is playing out in the halls of Con-
gress and at kitchen tables across the nation.

With that being said, existing guest worker programs do play a vital role in our
economy and in our strategy on illegal immigration. That’s why I am so pleased to
have before us today a balanced and diverse panel of witnesses, who will offer us
testimony on guest worker programs—their past, their present, and their future.
Again, I look forward to gathering valuable input from them, as our Committee ful-
ﬁlls its responsibility to engage in this critical debate. And I thank them for being

ere.

Chairman MILLER. Thank you.

Our first witness will be Secretary Ray Marshall, who is an old
friend and longtime friend to this committee, who currently holds
the Audre and Bernard Rapaport Centennial Chair in Economics
and Public Affairs at the University of Texas at Austin. He is
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President of the Ray Marshall, Incorporated research and con-
sulting firm. He served as U.S. Secretary of Labor from 1977 to
1981 under President Jimmy Carter. Secretary Marshall holds a
Ph.D. in Economics from the University of California at Berkeley.

Mary Bauer has directed the Immigrant Justice Project of the
Southern Poverty Law Center, a program designed to protect immi-
grant workers in the Southeast United States since its inception in
2004. Ms. Bauer is a graduate of the College of William and Mary,
and she received her law degree from the University of Virginia.

James S. Holt is the President and Principal of James S. Holt
& Company, Washington, D.C. Dr. Holt is formerly a senior econo-
mist with the law firm of McGinnis & William, serving as a con-
sultant on labor and immigration matters, primarily those related
to agriculture. Prior to that, he spent 16 years on the agriculture
economics faculty at Pennsylvania State University.

Without objection, I would like to recognize our friend and col-
league, Marcy Kaptur from Ohio, to introduce our next witness.
Hearing no objection, Congresswoman Kaptur, please proceed.

Ms. KaAPTUR. Thank you, Chairman Miller, Ranking Member
McKeon, and all of the distinguished members of this extraor-
dinarily important committee of the House. Thank you for allowing
me a moment this morning to introduce a very significant citizen.

I never had the opportunity to meet Cesar Chavez, but I can tell
you I have known Baldemar Velasquez for nearly half a century.
He is a resident of our community in Ohio but was born to migrant
farmers in 1947. He is the first member of his family to graduate
from college with a sociology degree from Bluffton College, but he
has spent his life truly laboring in the vineyards, both figuratively
and practically. He has been laboring in the vineyards of justice,
and he is here today, I know, to speak truth to power. I know how
dedicated this man is, and I really wanted to be here today to
make sure that, on the record, a citizen of this gravitas would be
given a moment before the Congress of the United States to tell the
story of the people that he has been struggling to give recognition
to and justice to his entire life.

In 1967, he founded a group called the Farm Labor Organizing
Committee, which is based in Toledo, Ohio, and it began by hand-
ing out leaflets to northwest Ohio farm workers. Nearly a decade
later, there was an effort made by FLOC to demand union recogni-
tion and a multi-party bargaining agreement. In 1983, he led a
600-hundred-mile march from Toledo to Campbell Soup head-
quarters in New Jersey.

That is not the purpose of today’s hearing, but it is important for
people here to understand this gentleman was responsible for orga-
nizing both farmers and farm workers to deal with a major proc-
essing company in order to get proper treatment of the workers. I
do not know of any person in our country who has achieved what
he has achieved on the labor front.

Finally, in 1998, he led a 5-year boycott in protest of Mt. Olive
Pickle Company in North Carolina and organized workers in our
country as well as in Mexico and helped to sign the only binational
labor agreement that I am aware of, including the opening of an
office in Monterrey, Mexico so that workers could come to our coun-
try free of the kind of coyote bounty that they have to pay with un-
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scrupulous labor traffickers, and he is here to talk about what hap-
pened as a result of that.

In 1990, Mr. Velasquez received the MacArthur Foundation Ge-
nius Award, so truly deserved. In 1994, the Governor of Mexico and
its President awarded him the highest award they give to a noncit-
izen, the Aguila Azteca Award.

Mr. Velasquez presents as a very humble and religious man. Let
me tell you he is one of the finest people I have ever met, and I
am proud to introduce him this morning.

Chairman MILLER. Thank you, Congresswoman Kaptur. Thank
you very much.

Mr. Velasquez, I do not have to tell you of Marcy’s commitment
to workers and to economic and social justice, and I assume you
are very proud to be introduced by her. She is a remarkable Mem-
ber of Congress.

Marcy, thank you so much for joining us.

Secretary Marshall, we are going to hear from you. We are going
to turn the lights on here. There will be a green light and then an
orange light when you should think about wrapping up and then
a red light when you are more or less finished, but we will let you
complete your sentences and paragraphs. Thank you, and welcome
to the committee again.

STATEMENT OF RAY MARSHALL, FORMER U.S. SECRETARY OF
LABOR, PRESIDENT EMERITUS, LBJ SCHOOL OF PUBLIC AF-
FAIRS, UNIVERSITY OF TEXAS

Mr. MARSHALL. Thank you, Mr. Chairman and members of the
committee. I appreciate your invitation to present my views on im-
migration reform, guest workers and H.R. 1763.

I have studied immigration for many years. I had responsibility
for foreign worker matters in the Carter administration, and
served on the Select Commission on Immigration and Refugee Pol-
icy and, more recently, on the Council on Foreign Relations Advi-
sory Committee on Immigration. I have prepared a paper which I
have submitted but would like to summarize the paper with the
following points.

The first point is that, because of the slowdown in the growth of
our native workforce, American economic growth for at least the
next 20 years will depend heavily on immigration, which has con-
tributed greatly to the vitality of the American economy.

The second point is that illegal immigration, however, subjects
immigrants to grave dangers and exploitation, depresses wages of
and working conditions for the most vulnerable American workers,
undermines the rule of law, perpetuates marginal, low-wage indus-
tries, and makes it hard to relate immigration to economic and so-
cial policies to achieve broadly shared prosperity.

The basic cause of illegal immigration is the magnetic relation-
ship between desperate foreign workers and employers who prefer
compliant farm workers willing to accept lower wages and sub-
standard working conditions. Once illegal immigrant networks be-
come institutionalized, a coherent, comprehensive array of policies
will be required to reduce their size, and these include border and
internal security, adjusting the status of unauthorized immigrants
and appropriate trade investment and aid policies with Mexico and
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other immigrant source countries. For a number of reasons, how-
e&Ier, I believe a large new guest worker program is not a good
idea.

First, these programs subject guest workers to the exploitation
and depressed conditions of American workers.

Second, there is no evidence that a large new guest worker pro-
gram is necessary. First, the adjustment of status of unauthorized
immigrants will produce a large but unknown number of newly le-
galized workers. Second, we already have temporary worker pro-
grams which should be improved to better meet the legitimate
needs of employers and to prevent the abuse of guest workers and
the adulteration of American jobs. H.R. 1763 would be a necessary
part of this reform.

Third, for nontemporary workers, it would be better to admit
workers as permanent residents with full employment and legal
protections, including the right to earn citizenship. Because of the
continuing importance of immigration and temporary worker pro-
grams for the American economy and society, an independent enti-
ty should be created to generate high-quality data, analyses and es-
timates concerning the need for foreign workers and the impact of
foreign workers on the American economy and workforce. This enti-
ty should issue annual reports.

Thank you, Mr. Chairman and members of the committee. I will
be glad to respond to your questions.

[The statement of Mr. Marshall follows:]

Prepared Statement of Ray Marshall, Former U.S. Secretary of Labor,
President Emeritus, LBJ School of Public Affairs, University of Texas

Thank you Mr. Chairman and members of the committee. I appreciate your invi-
tation to present my views on immigration reform, guest worker programs, and HR
1763

I hold the Audre and Bernard Rapoport Centennial Chair in Economics and Pub-
lic Affairs at the University of Texas at Austin. I have studied immigration for
many years, had responsibility for immigrants and foreign worker matters in the
Carter administration, and served on the Select Commission on Immigration and
Refugee Policy and the Council on Foreign Relations advisory committee on immi-
gration.

I have submitted a paper on immigration reform which makes the following
points:

1. Because of the slowdown of our native work force growth, American economic
growth for at least the next 20 years will depend heavily on immigration, which has
contributed greatly to the vitality of the American economy.

2. Illegal immigration, however, subjects immigrants to grave dangers and exploi-
tation; depresses wages of, and working conditions for, the most vulnerable Amer-
ican workers; undermines the rule of law; perpetuates marginal low-wage indus-
tries; and makes it hard to relate immigration to economic and social policies to
achieve broadly shared prosperity.

3. The basic cause of illegal immigration is the magnetic relationship between des-
perate foreign workers and employers who prefer compliant foreign workers willing
to accept lower wages and substandard working conditions.

4. Once illegal immigrant networks become institutionalized, a coherent, com-
prehensive array of policies will be required to reduce their size, including border
and internal security; adjusting the status of unauthorized immigrants; and appro-
priate trade, investment, and aid policies with Mexico and other immigrant source
countries.

5. For a number of reasons, a large new guest worker program is not a good idea:

a. These programs subject guest workers to exploitation and depress conditions
for American workers.

b. There is no evidence that a large new guest worker program is necessary.

i. The adjustment of status for unauthorized immigrants will produce a large, but
unknown, number of newly legalized workers.
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ii. We already have temporary worker programs, which should be improved to bet-
ter meet the legitimate needs of employers, and to prevent the abuse of guest work-
ers and the adulteration of American jobs. HR 1763 would be a necessary part of
these reforms.

c. For non-temporary jobs, it would be better to admit workers as permanent resi-
dents with full employment and legal protections, including the right to earn citizen-
ship. Although family unification should remain an important part of US immigra-
tion policy, we should give greater attention than we now do to education, skills,
and work force experience.

6. Because of the continuing importance of immigration and temporary worker
programs for the American economy and society, an independent entity should be
created to generate high quality data, analyses, and estimates concerning the need
for and impact of foreign workers on the American economy and work force. This
entity should issue annual reports.

Thank you Mr. Chairman and members of the committee. I would be glad to re-
spond to questions.

Chairman MILLER. Thank you, Mr. Secretary.
Ms. Bauer.

STATEMENT OF MARY BAUER, DIRECTOR OF THE IMMIGRA-
TION JUSTICE PROGRAM, SOUTHERN LAW POVERTY CEN-
TER

Ms. BAUER. Thank you, Mr. Chairman and members of the com-
mittee, for inviting me to speak today.

My employer, the Southern Poverty Law Center, recently pub-
lished a report entitled “Close to Slavery” based upon interviews
with thousands of guest workers, and that report was about the H-
2 guest worker programs in the United States. The H-2 program
in the U.S. has led to the creation of a quasi-criminal army of re-
cruiters in Mexico, Guatemala and other countries to locate and
hire H-2 workers for employ in the U.S. It has also led to the sys-
tematic exploitation of workers once they arrive in the U.S. H-2
workers can work only for an employer who files a petition for
them to enter the country; the employer decides if he can come; the
employer decides how long he can stay, and the employer holds all
of the power over the most important aspects of a worker’s life.
Fear of retaliation under this system is a recurring theme of a
worker’s life. When recruited to work in their home countries,
workers are often forced to borrow enormous sums of money, up to
$20,000, borrowed at high interest rates to obtain the right to be
employed at a temporary low-wage job in the U.S. Many workers
have been required to leave collateral, often the deeds to their
homes, in exchange for a chance to come to the United States to
obtain an H-2 visa.

Once in the U.S., guest workers routinely receive less pay than
the law allows, even far less than the minimum wage. In some in-
dustries that rely upon guest workers for the bulk of their work-
force, wage and hour violations are the norm rather than the ex-
ception. Workers report to us time and time again that they have
been lied to at the time of recruitment. They arrive in the U.S. to
find that things are not as they expected, but by then they are
deeply in debt and without options.

Guest worker programs also permit the systematic discrimina-
tion of workers based on age, gender and national origin. Under
the system, workers simply lack the ability to combat exploitation.
The DOL conducts very few investigations of employers, and work-
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ers have little realistic opportunity or chance of enforcing rights on
their own. The DOL contends that it even lacks the authority to
enforce the rights of H-2B workers to receive sufficient work or to
receive the prevailing wage that is theoretically due to the workers.

None of the significant protections that exist at least on paper for
H-2A workers have even been adopted relative to H-2B non-
agricultural workers, as DOL has never promulgated substantive
labor protections for those workers. There is no requirement for
transportation, no requirement for free housing in the H-2B con-
text, no requirement that the housing provided be decent, and
when they are abused on the job, H-2B workers are not even eligi-
ble for legal services.

Congress should pass the protections of Chairman Miller’s bill.
This bill would make clear that the systematic discrimination en-
trenched in this program is illegal. It would regulate recruitment
costs, and it would make employers responsible for the actions of
the recruiters that they choose. It is an important first step in the
reform of these programs.

Congress should also make H-2B workers eligible for federally
funded legal services. There is simply no reason that these workers
who have come to the U.S. under the auspices of a government-
sponsored program should be excluded from eligibility.

I would suggest that Congress should hold further hearings on
the issue related to the administration of guest worker programs.
In particular, Congress should ask the Department of Labor what
actions it is taking to protect workers and similarly situated U.S.
workers on the job. Why are there so few inspections? Why are
there no substantive labor protections for H-2B workers?

In conclusion, the abuses of these programs are simply too com-
mon to blame on a few bad apple employers. They are the foresee-
able outcomes of a system that treats foreign workers as commod-
ities to be imported as needed without affording them adequate
legal safeguards.

I thank you for this opportunity, and I await any questions you
might have.

[The statement of Ms. Bauer follows:]

Prepared Statement of Mary Bauer, Director, Immigrant Justice Project,
Southern Poverty Law Center

Thank you for the opportunity to speak about the abuse of guestworkers who
come to the United States as part of the H-2 program administered by the U.S. De-
partment of Labor (“DOL”).

My name is Mary Bauer. I am the Director of the Immigrant Justice Project of
the Southern Poverty Law Center. Founded in 1971, the Southern Poverty Law
Center is a civil rights organization dedicated to advancing and protecting the rights
of minorities, the poor, and victims of injustice in significant civil rights and social
justice matters. Our Immigrant Justice Project represents low-income immigrant
workers in litigation across the Southeast.

During my legal career, I have represented and spoken with literally thousands
of H-2A and H-2B workers in many states. Currently, the Southern Poverty Law
Center is representing workers in seven class action lawsuits on behalf of H-2A and
H-2B guestworkers. We have also recently published a report about guestworker
programs in the United States entitled “Close to Slavery,” which I have attached
to these comments as part of my written testimony.

The report discusses in much further detail the abuses suffered by guestworkers
and is based upon thousands of interviews with workers as well as review of the
research related to guestworkers and the experiences of legal experts from around
the country. As the report reflects, guestworkers are systematically exploited be-
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cause the very structure of the program places them at the mercy of a single em-
ﬁloyer and provides no realistic means for workers to exercise the few rights they
ave.

The H-2A (agriculture) and H-2B (non-agriculture) guestworker programs permit
U.S. employers to import human beings on a temporary basis from other nations
to perform work when the employer certifies that “qualified persons in the United
States are not available and * * * the terms of employment will not adversely affect
the wages and working conditions of workers in the U.S. similarly employed.”?!
Those workers generally cannot bring with them their immediate family members,
and their status provides them no route to permanent residency in the U.S.

Both the H-2A and H-2B programs are rife with abuses. The abuses typically
start long before the worker has arrived in the United States and continue through
and even after his or her employment here. Unlike U.S. citizens, guestworkers do
not enjoy the most fundamental protection of a competitive labor market—the abil-
ity to change jobs if they are mistreated. If guestworkers complain about abuses,
they face deportation, blacklisting or other retaliation.

Passage of Chairman Miller’s bill, the Indentured Servitude Abolition Act of 2007
(HR 1763), would be an important first step toward reforming the guestworker pro-
gram by addressing many of the serious abuses that routinely occur in the recruit-
ment and hiring of guestworkers.

Guestworker Programs Are Inherently Abusive

When recruited to work in their home countries, workers are often forced to pay
enormous sums of money to obtain the right to be employed at the low-wage jobs
they seek in the U.S. It is not unusual, for example, for a Guatemalan worker to
pay more than $2,500 in fees to obtain a job that will, even over time, pay less than
that sum. Workers from other countries may be required to pay substantially more
than that. Asian workers have been known to pay as much as $20,000 for an H-
2A job. Because, generally, only indigent workers are willing to go to such extreme
lengths to obtain these jobs, workers typically have to borrow the money at high
interest rates. Guatemalan workers routinely tell us that they have had to pay ap-
proximately 20% interest per month in order to raise the needed sums. In addition,
many workers have reported that they have been required to leave collateral—often
the deed to a vehicle or a home—in exchange for the opportunity to obtain an H-
2hvisa.S These requirements leave workers incredibly vulnerable once they arrive in
the U.S.

Guestworkers under our current system live in a system akin to indentured ser-
vitude. Because they are permitted to work only for the employer who petitioned
the government for them, they are extremely susceptible to being exploited. If the
employment situation is less than ideal, the worker’s sole lawful recourse is to re-
turn to his or her country. Because most workers take out significant loans to travel
to the U.S. for these jobs, as a practical matter they are forced to remain and work
for employers even when they are subjected to shameful abuse.

Guestworkers routinely receive less pay than the law requires. In some industries
that rely upon guestworkers for the bulk of their workforce—seafood processing and
forestry, for example—wage-and-hour violations are the norm, rather than the ex-
ception. These are not subtle violations of the law but the wholesale cheating of
workers. We have seen crews paid as little as $2 per hour, each worker cheated out
of hundreds of dollars per week. Because of their vulnerability, guestworkers are
unlikely to complain about these violations, and public wage-and-hour enforcement
has minimal practical impact.

Even when workers earn the minimum wage and overtime, they are often subject
to contractual violations that leave them in an equally bad situation. Workers report
again and again that they are simply lied to at the time they are recruited in their
home countries. Another common problem workers face is that they are brought into
the U.S. too early, when little work is available. Similarly, employers often bring
in far too many workers, gambling that they may have more work to offer than they
actually do. Because the employers are not generally paying the costs of recruit-
ment, visas, and travel, they have little incentive not to overstate their labor needs.
Thus, in many circumstances, workers can wait weeks or even months before they
are offered the full-time work they were promised. Given that workers bring a heavy
load of debt, that many must pay for their housing, and that they cannot lawfully
seek work elsewhere to supplement their pay, they are often left in a desperate situ-
ation.

Guestworkers who are injured on the job face significant obstacles in accessing
the benefits to which they are entitled. First, employers routinely discourage work-
ers from filing workers’ compensation claims. Because those employers control
whether the workers can remain in or return to the U.S., workers feel enormous
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pressure not to file such claims. Second, workers’ compensation is an ad hoc, state-
by-state system that is typically ill-prepared to deal with transnational workers who
are required to return to their home countries at the conclusion of their visa period.
As a practical matter, then, many guestworkers suffer serious injuries without any
effective recourse.

The guestworker program appears to permit the systematic discrimination of
workers based on age, gender and national origin. At least one court has found that
age discrimination that takes place during the selection of workers outside the coun-
try is not actionable under U.S. laws.2 Thus, according to that court, employers may
evade the clear intent of Congress that they not discriminate in hiring by simply
shipping their hiring operations outside the U.S.—even though all of the work will
be performed in the U.S. Many foreign recruiters have very clear rules based on age
and gender for workers they will hire. One major Mexican recruiter openly declares
that they will not hire anyone over the age of 40. Many other recruiters refuse to
hire women for field work. Employers can shop for specific types of guestworkers
over the Internet at websites such as www.get-a-worker.com, www.labormex.com,
www.landscapeworker.com or www.mexican-workers.com. One website advertises its
Mexican recruits like human commodities, touting Mexican guestworkers as “happy,
agreeable people who we like a lot.”

In order to guarantee that workers remain in their employ, many employers
refuse to provide workers access to their own identity documents, such as passports
and Social Security cards. This leaves workers feeling both trapped and fearful. We
have received multiple reports of even more serious document abuses: employers
threatening to destroy passports, employers actually ripping the visas from pass-
ports, and employers threatening to report workers to the Immigration and Customs
Enforcement agency if those workers do not remain in their employment.

Even when employers do not overtly threaten deportation, workers live in con-
stant fear that any bad act or complaint on their part will result in their being sent
home or not being rehired. Fear of retaliation is a deeply rooted problem in
guestworker programs. It is also a wholly warranted fear, since recruiters and em-
ployers hold such inordinate power over workers, deciding whether a worker can
continue working in the U.S. and whether he or she can return.

When the petitioner for workers is a labor recruiter or broker, rather than the
true employer, workers are often even more vulnerable to abuse. These brokers typi-
cally have no assets. In fact, they have no real “jobs” available, since they generally
only supply labor to employers. When these brokers are able to apply for and obtain
permission to import workers, it permits the few rights that workers have to be viti-
ated in practice.

Few Legal Protections Exist for Guestworkers

The H-2A Program

The H-2A program provides some legal protections for foreign farmworkers. Un-
fortunately, far too many of the protections exist only on paper.

H-2A workers must be paid wages that are the highest of: (a) the local labor mar-
ket’s “prevailing wage” for a particular crop, as determined by the DOL and state
agencies; (b) the state or federal minimum wage; or (¢) the “adverse effect wage
rate.”3

H-2A workers also are legally entitled to:

e Receive at least three-fourths of the total hours promised in the contract, which
states the period of employment promised. (This is called the “three-quarters guar-
antee. ”)

e Receive free housing in good condition for the period of the contract.

e Receive workers’ compensation benefits for medical costs and payment for lost
time from work and for any permanent injury.

e Be reimbursed for the cost of travel from the worker’s home to the job as soon
as the worker finishes 50 percent of the contract period. The expenses include the
cost of an airline or bus ticket and food during the trip. If the guestworker stays
on the job until the end of the contract the employer must pay transportation home.

o Be protected by the same health and safety regulations as other workers.

e Be eligible for federally funded legal services for matters related to their em-
ployment as H-2A workers.4

To protect U.S. workers in competition with H-2A workers, employers must abide
by what is known as the “fifty percent rule.” This rule specifies that an H-2A em-
ployer must hire any qualified U.S. worker who applies for a job prior to the begin-
ning of the second half of the season for which foreign workers are hired.
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The H-2B Program

The basic legal protections afforded to H-2A workers do not apply to guestworkers
under the H-2B program.

Though the H-2B program was created two decades ago by the Immigration Re-
form and Control Act (IRCA) of 1986, the DOL has never promulgated regulations
enacting substantive labor protections for these workers.5

Unlike the H-2A program, the procedures governing certification for an H-2B visa
were established by internal DOL memoranda (General Administrative Letter 1-95),
rather than regulation. An employer need only state the nature, wage and working
conditions of the job and assure the DOL that the wage and other terms meet pre-
vailing conditions in the industry.® Because the H-2B wage requirement is set forth
by administrative directive and not by regulation, the DOL takes the position that
it lacks legal authority to enforce the H-2B prevailing wage.

While the employer is obligated to offer full-time employment that pays at least
the prevailing wage rate, none of the other substantive regulatory protections of the
H-2A program apply to H-2B workers. There is no free housing. There is no access
to legal services. There is no “three-quarters guarantee.” And the H-2B regulations
do not require an employer to pay the workers’ transportation to the United States.

Guestworkers Cannot Enforce the Few Rights They Do Have

The legal rights of guestworkers can be enforced in two ways: through actions
taken by government agencies, mainly the DOL, or through litigation. Neither
method has proven effective at protecting workers from ongoing abuse.

Although abuses of guestworkers are routine, the government has not committed
substantial resources to addressing these abuses. In general, Wage and Hour en-
forcement by the Department of Labor has decreased relative to the number of
workers in the job market. The major agencies that might protect these vulnerable
workers—the Department of Labor, the Occupational Safety and Health Administra-
tion, and state workers’ compensation divisions—simply do not have sufficient re-
sources or political will to do the job.

The DOL also takes the position that it cannot enforce the contractual rights of
H-2B workers, and it has declined to take action against employers who confiscate
passports and visas.

Government enforcement has proven largely ineffective. The DOL actively inves-
tigates only H-2A workplaces. In 2004 the DOL conducted 89 investigations into H-
2A l(imployers.7 Today, there are about 6,700 businesses certified to employ H-2A
workers.

There are currently about 8,900 employers certified to hire H-2B workers, but
there do not appear to be any available data on how many investigations the DOL
conducts of these employers. Our experience suggests it is far fewer than the num-
ber of H-2A employers investigated, something that is predictable, unfortunately,
given the DOL’s stance that it is not empowered to enforce the terms of an H-2B
worker’s contract.

Though violations of federal regulations or individual contracts are common, DOL
rarely instigates enforcement actions. And when employers do violate the legal
rights of workers, the DOL takes no action to stop them from importing more work-
ers. Because of the lack of government enforcement, it generally falls to the workers
to take action to protect themselves from abuses. Unfortunately, filing lawsuits
against abusive employers is not a realistic option in most cases. Even if
guestworkers know their rights—and most do not—and even if private attorneys
would take their cases—and most will not—guestworkers risk blacklisting and other
forms of retaliation against themselves or their families if they sue to protect their
rights. In one lawsuit the Southern Poverty Law Center filed, a labor recruiter
threatened to burn down a worker’s village in Guatemala if he did not drop his
case.8

Although H-2B workers are in the U.S. legally, they are ineligible for federally
funded legal services because of their visa status. As a result, most H-2B workers
have no access to lawyers or information about their legal rights at all. Because
most do not speak English and are extremely isolated, it is unrealistic to expect that
they would be able to take action to enforce their own legal rights.

Typically, workers will make complaints only once their work is finished or if they
are so severely injured that they can no longer work. They quite rationally weigh
the costs of reporting contract violations or dangerous working conditions against
the potential benefits.

Historically farmworkers and other low-wage workers have benefited greatly by
organizing unions to engage in collective bargaining, but guestworkers’ fears of re-
taliation present overwhelming obstacle to organizing unions in occupations where
guestworkers are dominant.
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As a result of these enormous obstacles to enforcing workers’ rights, far too many
workers who are lured to the United States by false promises find that they have
no recourse.

Substantial Changes Are Necessary to Reform These Programs

The SPLC report “Close to Slavery” offers detailed proposals for reform of the cur-
rent guestworker programs. The recurring themes of those detailed recommenda-
tions are that federal laws and regulations protecting guestworkers from abuse
must be strengthened; federal agency enforcement of guestworker programs must be
s}tlrengthened; and Congress must provide guestworkers with meaningful access to
the courts.

The passage of the Indentured Servitude Abolition Act of 2007 (HR 1763) or the
inclusion of these protections in upcoming guestworker legislation would be an im-
portant first step toward reforming the guestworker program and leveling the play-
ing field between guestworkers and their employers. It would make unlawful the re-
cruitment charges that so oppress workers. It would require that workers be pro-
vided accurate information at the time of hire to permit them to make a reasoned
choice about the job. It would make discrimination in the hiring of guestworkers for
employment in the U.S. clearly unlawful in the same way that that discrimination
would be unlawful if the hiring took place in the U.S. It would make employers
jointly liable for violations committed by recruiters in their employ, and it would
make possible the imposition of fines against recruiters and employers who violate
their promises to workers. It is a good first step to strengthening workers’ rights.

In addition, Congress must provide meaningful, substantive labor protections for
H-2B workers. The Department of Labor has never promulgated substantive labor
protections for these workers. Congress should demand that it do so promptly. Con-
gress should also address the common problem of employers or persons who con-
fiscate guestworker documents in order to hold guestworkers hostage.

Our government must take responsibility for stopping the abuses that routinely
occur in the recruitment of guestworkers. While the abuses may begin in foreign
countries, the abuses are directly related to the workers’ employment in the U.S.
and affect workers’ ability to assert their rights to basic fair treatment in the U.S.

Congress must work to make the enforcement of workers’ rights more possible in
the real world. For too long, guestworker rights have existed mostly on paper. Con-
gress needs to both demand that federal agencies do a better job and provide work-
ers a real mechanism to obtain an attorney to enforce their legal rights when nec-
essary. To that end, all low-income guestworkers should be made eligible for feder-
ally funded legal services, and there must be additional money allocated for those
services.

Lastly, Congress should provide strong oversight of these programs. Specifically,
Congress should hold hearings specifically related to guestworker program adminis-
tration. A review of available evidence would amply demonstrate that these pro-
grams have led to the shameful abuse of workers. Congress must not allow that
abuse to continue.

Conclusion

Guestworker programs currently in existence in the U.S. lack worker protections
and lack any real means to enforce the protections that exist. Vulnerable workers
desperately need Congress to take the lead in demanding reform.

Thank you again for the opportunity to testify. I welcome your questions.
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Chairman MILLER. Thank you very much.
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Dr. Holt.

STATEMENT OF DR. JAMES S. HOLT, PRESIDENT AND
PRINCIPAL, JAMES S. HOLT & CO., LLC

Dr. HoLT. Thank you, Mr. Chairman, for the opportunity to par-
ticipate in this hearing. I am an agricultural economist, and I have
spent more than 30 years in research and consulting on agricul-
tural labor and employment issues and the H-2A temporary agri-
cultural worker program.

The H-2 temporary worker programs were enacted 55 years ago.
In fiscal year 2006, 59,112 seasonal agricultural job opportunities
were certified for H-2 employment. This comprised less than 1 per-
cent of U.S. agricultural job opportunities. Many H-2A aliens fill
two or more certified jobs within the same season, so only about
half that number of aliens are actually admitted each year as the
number of job opportunities certified.

The most recent U.S. Department of Labor National Agricultural
Worker Survey, or NAWS, illustrates the heavy dependence of U.S.
agriculture on alien labor. Seventy-eight percent of hired crop
workers in the U.S. are foreign-born, and 75 percent are born in
Mexico. One of every 6 is a foreign-born newcomer, working their
first season in the U.S. Fifty-three percent of all hired crop workers
and 99 percent of newcomers report in the NAWS survey that they
are not authorized to work in the United States. Experience on the
ground suggests that closer to 75 percent of U.S. farm workers are
not work-authorized.

In short, we currently have two agricultural guest worker pro-
grams operating in the U.S.—a legal guest worker program filling
about 1 percent of the jobs and an illegal guest worker program
filling more than three-quarters of U.S. agricultural jobs. This situ-
ation exists as a result of a cascade of failures—the failure of our
border control system, the failure of our system for interior enforce-
ment, the failure of the work authorization documentation proce-
dures, the failure of our immigration laws to address realistic labor
force needs, and the Labor Department’s antagonistic administra-
tion of the H-2A program.

A legal, workable, agricultural guest worker program benefits
farmers, alien workers, domestic farm workers, and the Nation. It
benefits farmers by providing assurance of an adequate supply of
seasonal workers at known terms and conditions of employment in
an industry where more than 80 percent of jobs are seasonal and
our workforce must be reassembled every year. It provides assur-
ance that when farmers and their families invest millions in farm
production assets there will be a workforce to perform the work. A
workable guest worker program benefits alien workers by providing
a legal, regulated way for aliens to work in the United States in
jobs where their services are needed.

It may surprise members of the committee to learn that the pres-
sure on employers to participate in the H-2A program often comes
from their illegal workers who pay exorbitant costs to be smuggled
into the U.S., often under life-threatening conditions, and who face
fear and abuse while they are here.

The program benefits domestic workers. It assures open recruit-
ment for and access to certified job opportunities for domestic
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workers, and it provides labor standards and employment guaran-
tees that are above the norms for most agricultural jobs.

Equally important, the H-2A program assures the viability of the
jobs of U.S. workers. Every on-farm production job in the U.S. sup-
ports approximately 3.5 upstream and downstream jobs that are
dependent on U.S. agricultural production and which would not
exist if our agricultural products were imported.

An adequate supply of legal labor also benefits the Nation. It is
not in our national interest to be significantly dependent on foreign
sources for such commodities. However, it is also clearly not in our
national interest to have such a basic industry as food and fiber
production almost entirely dependent on a workforce which has en-
tered and is working in the U.S. illegally.

This is what works about the guest worker program. What often
does not work are the cumbersome bureaucratic procedures of the
program. Notwithstanding statutory performance deadlines, certifi-
cations are often issued late. The problem is compounded by proc-
essing delays and approving petitions of the Department of Home-
land Security and the issuance of visas at U.S. Consulates.

In the 2007 season, the arrival of many H-2A workers were seri-
ously delayed, imposing substantial costs on producers of perish-
able agricultural commodities. The H-2A certification process is
also unnecessarily complicated. Even though 97.5 percent of H-2A
labor certification applications and 92 percent of the job opportuni-
ties on those applications were certified in fiscal year 2006, it nev-
ertheless required an extremely labor-intensive and paper-intensive
process for individually processing, recruiting on and adjudicating
every single one of the 6,716 H-2A applications.

Critics of guest worker programs have characterized these pro-
grams as involuntary servitude because workers are admitted to
work in a specific job opportunity and cannot change jobs without
authorization. In my view, “involuntary servitude” is a bumper
sticker slogan and is inaccurate. All guest worker programs admit
workers for specific job opportunities. Workers are free to choose to
take available guest worker jobs or not to do so. There is no legal
impediment on their leaving a job with or without the employer’s
permission, provided they legally transfer to another guest worker
job or depart the U.S. The fact that season-on-season return rates
of H-2A workers is typically 75 to 80 percent and that illegal work-
ers seek the protection of the program belies the slavery charge.
Ironically, the same employers who are accused of enslaving their
workers are often accused of exploiting the desire of alien workers
for these jobs. With respect both to enslavement charges and re-
cruiting abuses, it is useful to bear in mind that the overwhelming
majority of immigrants emigrate illegally. It is not necessary for an
alien to subject himself to enslavement or to extortive recruitment
to secure an agricultural job in the U.S. If such practices occurred
with any degree of frequency, they would be self-defeating.

In conclusion, it is clear that the status quo of the U.S. agricul-
tural industry, almost completely dependent on unauthorized work-
ers who have entered the U.S. illegally, is untenable. It is equally
clear that ceding U.S. production of food and fiber to foreign pro-
ducers is untenable.



18

The bipartisan AgJOBS’ legislation is the appropriate way to
protect U.S. workers, U.S. and alien farm workers and U.S. secu-
rity.

Thank you.

[The statement of Dr. Holt follows:]

Prepared Statement of Dr. James S. Holt, President and Principal, James
S. Holt & Co., LLC

Mr. Chairman, thank you for the invitation to provide testimony for this hearing.
This statement supplements and expands on my oral testimony at the hearing of
this Committee on June 7, 2007.

I am an agricultural labor economist, and a former professor of agricultural eco-
nomics at The Pennsylvania State University. I have spent more than 30 years in
research and consulting on agricultural labor and employment issues and the H-2A
temporary agricultural worker program with government agencies, universities and
private organizations. I have been a consultant to many of the grower associations
who use the H-2A program as well as to national agricultural employer organiza-
tions who have an interest in immigration legislation, principally the National
Council of Agricultural Employers (NCAE). However, I am not representing any spe-
cific organization here today.

I have also had the privilege of serving on two Dunlop Commissions, named for
the late former Secretary of Labor Dr. John Dunlop. These Commissions were cre-
ated to oversee and mediate collective bargaining agreements between agricultural
growers and the Farm Labor Organizing Committee (FLOC), whose president is my
colleague on this panel, Baldemar Valazquez. One of these collective bargaining
agreements is particularly relevant to this hearing, because it is between FLOC and
the H-2A grower’s association in North Carolina.

I have also had experience with the H-2B non-agricultural temporary worker pro-
gram, particularly for agriculturally-related occupations, and the H-1B high tech
guest worker program. However, my focus in this testimony is primarily on lessons
learned from the H-2A.

Background on Agricultural Employment and the Hired Farm Work Force

The H-2 agricultural and non-agricultural temporary worker programs were en-
acted 55 years ago as a part of the Immigration and Nationality Act of 1952. From
1952 until 1986, they were both “H-2” programs. However, almost from the outset
the Department of Labor promulgated separate regulations governing the require-
ments for H-2 agricultural and non-agricultural programs, and this distinction was
recognized statutorily in the division of the H-2 admission category into H-2A and
H-2B in the Immigration Reform and Control Act of 1986. At present there are volu-
minous regulations governing the issuance of H-2A agricultural labor certifications,
while the requirements for H-2B labor certifications remain minimal, and exist pri-
marily in the form of guidance memoranda to Department of Labor certifying offi-
cers.

From 1970 through the late 1990’s the number of H-2 and H-2A agricultural job
opportunities certified fluctuated from about 15,000 to 25,000 annually. In the past
decade usage has increased substantially, with 59,112 seasonal agricultural job op-
portunities certified in FY 2006. Many alien workers fill two or more H-2A certified
job opportunities within the same season, so only about half as many H-2A aliens
are actually admitted each year as the number of job opportunities which are H-
2A certified.

Despite its recent dramatic growth, use of the H-2A program is miniscule in com-
parison with U.S. agricultural employment. There are about 3 million agricultural
job opportunities in U.S. agriculture annually filled by hired workers. An estimated
2.5 million persons are employed to fill one or more of these job opportunities during
the year. These 2.5 million persons constitute what we call the “hired farm work
force”. Thus, fewer than 2 percent of U.S. agricultural job opportunities are H-2A
certified, and only about 1 percent of the hired farm work force are H-2A aliens.

The most recent U.S. Department of Labor’s National Agricultural Worker Survey
(NAWS) documents the heavy dependence of U.S. agriculture on alien labor. Sev-
enty-eight percent of hired crop workers in the U.S. are foreign born, and 75% were
born in Mexico. One of every six was a foreign born newcomers working his or her
first season in the U.S. Fifty-three percent of all hired crop workers, and 99 percent
of newcomers reported in the NAWS survey that they were not authorized to work
in the U.S. Experience on the ground suggests that closer to 75 percent of U.S. farm
workers are not legally entitled to work in the U.S.
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The above statistics underscore that we currently have two agricultural guest
worker programs operating in this country—a legal guest worker program that fills
a miniscule 1 percent of U.S. agricultural jobs, and an illegal guest worker program
that fills at least half, and likely more than three quarters, of U.S. agricultural jobs.
This situation exists as a result of a cascade of failures—failure of our border control
system, failure of our system for interior enforcement, failure of our work authoriza-
tion documentation procedures, failure of our immigration laws to address realistic
labor force needs, and the Labor Department’s antagonistic administration of the H-
2A program.

Benefits and Problems of the H-2A Program

A legal, workable agricultural guest worker program benefits farmers, alien farm
workers, domestic farm workers, and the nation.

It benefits farmers by providing assurance of an adequate supply of seasonal
workers at known terms and conditions of employment. In an industry where more
than 80 percent of jobs are seasonal, and a work force must be reassembled at the
beginning of every season, it provides assurance that when farmers and their fami-
lies invest millions in farm production assets, there will be a labor force to perform
the work. It also promotes continuity, stability and productivity in agriculture.
While there are no official statistics, anecdotal evidence is that three-quarters or
more of the H-2A work force in any given year are returning workers, and H-2A
employers almost universally find that this stable, experienced work force is more
productive, and employers can get by with fewer workers than when they are re-
cruiting a new, inexperienced work force every year.

A workable guest worker program benefits alien workers by providing a legal, reg-
ulated way for aliens to work in the United States in jobs where their services are
needed. It may surprise members of the Committee to learn that the pressure on
employers to participate in the H-2A program often comes from their illegal work-
ers, who pay exorbitant costs to be smuggled into the U.S., often under life threat-
ening conditions, and face fear and abuse while they are here. As H-2A guest work-
ers, they enter legally and work with rights and guarantees. Not withstanding the
allegations of opponents of the program, H-2A aliens value their jobs, are careful
to comply with program requirements, and return as legal workers year after year.
In the words of one former illegal alien whose employer got into the H-2A program,
“I thank God every day for the H-2A program”.

The program also benefits domestic farm workers. It assures open recruitment for
and access to H-2A certified job opportunities for local and non-local domestic work-
ers who want such work. It assures that U.S. workers have preference in these jobs,
even if they are already filled by aliens. It provides labor standards and employment
guarantees that are above the norms for most agricultural jobs and for many rural
non-agricultural jobs. Equally important, the H-2A program assures the viability of
the jobs of U.S. workers in the upstream and downstream jobs that are dependent
on agricultural production in the U.S. Every on-farm production job in the U.S. sup-
ports approximately 3.5 additional off-farm jobs that are dependent on U.S. agricul-
tural production, which would not exist if our agricultural products were imported.
These are long term seasonal and year round jobs at good wages and benefits which
U.S. workers want.

An adequate supply of legal labor also benefits the nation. Food and fiber are
basic commodities. It is not in our national interest to be significantly dependent
on foreign sources for such commodities. However, it is also clearly not in our na-
tional interest to have such a basic industry as food and fiber production almost en-
tirely dependent on a work force which has entered the U.S. and is living and work-
ing here illegally and without control. In a mature economy like that of the U.S.,
where the native born work force is growing at a substantially lower rate than job
growth, our only policy options are a workable agricultural guest worker program
or dependence on foreign producers for our food and fiber.

That is what works about the H-2A program. What often doesn’t work are the
cumbersome, bureaucratic procedures of the program. Many employers are daunted
by imposing administrative processes, and simply never try to use the program.
Those who do use it must navigate a gauntlet of obstacles. Not withstanding statu-
tory performance deadlines, H-2A labor certifications are often issued late and after
interminable haggling over the wording of documents. The problem of late labor cer-
tifications is compounded by processing delays in approving petitions at the Depart-
ment of Homeland Security and issuance of visas at the U.S. consulates. To date
in the 2007 season, the arrival of many H-2A workers has been seriously delayed,
imposing substantial costs and potential losses on employers who are paying a pre-
mium to do things right and comply with the law. Even brief delays in the arrival
of workers can be disastrous to producers of perishable agricultural commodities.
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The H-2A certification process is also unnecessarily complicated. Even though
97.5 percent of H-2A labor certification applications, and 92 percent of the job oppor-
tunities on those applications, were certified in FY 2006, it nevertheless required
an extremely labor intensive, paper intensive process for individually processing, re-
cruiting on and adjudicating every single one of the 6,717 H-2A applications cer-
tified. This process is repeated annually, not withstanding the fact that approval
rates have not changed significantly in decades, and the availability of legal U.S.
workers as a percentage of the need has been in single digits. Undertaking a labor
intensive process for demonstrating that there are not sufficient able, willing and
qualified eligible (i.e. legal) workers to take the jobs offered for each and every ap-
plication, even when the same labor market is tested multiple times a week and
month for identical job opportunities, and when the USDOL’s own statistics show
that more than half of the work force is illegal, is government bureaucracy at its
worst.

The Agricultural Job Opportunities and Benefits Act (AgJOBS)

In 2001 agricultural employers and farm worker advocates and unions achieved
an historic milestone in negotiating an H-2A reform legislation package known as
the Agricultural Job Opportunities and Benefits Act, or AgJOBS. AgJOBS has broad
bipartisan support in Congress as well as among ethnic groups, religious groups,
and farm worker and agricultural organizations that have historically battled over
agricultural guest worker policy and procedures. It is intended to address many of
the economic, justice and administrative problems with the current H-2A program.

AgJOBS reforms the administrative structure of the H-2A program to make it
more efficient and more reliable as a source of timely legal labor. It also reforms
the conditions for use of the program, making it more economically accessible to ag-
ricultural employers. It does this in a way that protects U.S. farm workers and
assures access to agricultural jobs for those who want them. It also protects alien
farm workers. Finally, it addresses the heavy reliance of U.S. agriculture on a cur-
rently illegal work force by providing a pathway to adjustment of status for illegal
farm workers that is humane, and which will not cause chaos and disruption in the
U.S. agricultural economy.

It is impossible to overstate the significance of the broad support AgJOBS has
among historic adversaries. AgJOBS has the support of the two major U.S. farm
worker unions, the United Farm Workers and the Farm Labor Organizing Com-
mittee, hundreds of other immigrant advocacy and labor advocacy groups, religious
organizations, and the overwhelming majority of agricultural employer organiza-
tions.

Regulation of Foreign Worker Recruitment and H.R. 1763

Critics of guest worker programs, including the H-2A program, have characterized
these programs as “involuntary servitude” because workers are admitted to work in
a specific job opportunity, and can not change jobs without authorization. “Involun-
tary servitude” is a bumper sticker slogan. It is a pejorative characterization of
guest worker programs that generates heat but not light.

All guest worker programs admit workers for specific job opportunities. None
allow workers to enter the U.S. and simply roam around taking jobs at will. Control
of the employment of guest workers, and assurance that they will work in the jobs
for which they were recruited and needed, and not compete with U.S. workers in
other jobs, is a fundamental principle of guest worker programs. This does not mean
that the foreign workers are enslaved. Workers are free to choose to take available
guest worker jobs or not to do so. There is no legal impediment to their leaving a
job, with or without the employer’s permission, provided they legally transfer to an-
other guest worker job or depart the U.S. The fact that season-on-season return
rates of H-2A workers is extremely high, and that illegal workers seek the protec-
tion of the program, belies the “slavery” charge.

Ironically, the same employer’s who are accused of “enslaving” their workers are
often accused of exploiting the desire of alien workers for these jobs. With respect
both to enslavement charges and recruiting abuses, it is useful to bear in mind that
only a tiny fraction of alien farm workers enter the U.S. through legal programs.
The overwhelming majority immigrate illegally. It is not necessary for an alien to
subject himself to enslavement or extortive recruitment to secure an agricultural job
in the U.S. If such practices occurred with any degree of frequency, they would be
self defeating. Guest workers would simply abandon the programs and enter and
work in the U.S. illegally in the same manner that the vast majority of other alien
farm workers do. The fact that they choose to enter legally, and in fact seek the
protection of guest worker programs, belies the enslavement allegation. Evidence
that the annual return rate of H-2A aliens in the program, and usually to the same
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employer, is in the high double digits, and that they are not abandoning the pro-
gram and resorting to the illegal immigration path chosen by the vast majority of
their peers, further belies the enslavement charge. While occasional incidents in
which foreign recruiters take advantage of foreign workers, especially first time par-
ticipants in the program, undoubtedly occur, just as recruiting abuses occur in the
U.S,, the allegation that such practices are systemic, rampant, or even common is
simply untrue.

H.R. 1763, provocatively entitled the “Indentured Servitude Abolition Act of
2007”, would regulate all U.S. employers of workers recruited in foreign countries
as well as the persons who recruit them. In other words, this bill seeks to regulate
the activities of foreign nationals in foreign countries. Among other things it would
make the U.S. employers strictly liable for any violations of the Act committed by
a foreign recruiter “to the same extent as if the employer had committed the viola-
tion”. Further, it would compel employers to notify the USDOL of any violations of
which they became aware (though it would not absolve the employer of liability for
the violation by so doing). The bill directs the USDOL to compile a list of foreign
recruiters that it believes “have been involved in violations of the Act.” It would be
uﬁﬂzinUI for an employer to employ any workers recruited by persons or entities on
the list.

Proposals such as H.R. 1763 that impose strict liability on U.S. farmers for al-
leged violations of recruitment practices of alien workers in foreign countries are un-
reasonable and unworkable. It is not possible for U.S. employers to know about or
control the actions of foreign nationals in foreign countries. Yet employers have no
alternative but to rely on foreign nationals to perform at least some farm labor con-
tracting activities in foreign countries. For example, in Mexico it is a violation of
Mexican law for a foreign employer to recruit workers for employment outside the
country. Such recruitment can only be done by Mexican nationals credentialed by
the Mexican government.

Neither U.S. employers nor U.S. labor unions nor any other U.S. entity, no matter
how well intended, has the ability to control the actions of foreign recruiters in a
foreign country. This must be done by the foreign governments. Making U.S. em-
ployers of foreign guest workers strictly liable for the actions of foreign recruiters
in foreign countries can only have the effect of making the liability incurred in em-
ploying legal guest workers so high that employers will be afraid to do so, and
incentivize alien workers to resort to illegal immigration, where the high incidence
of worker abuse is well documented.

Conclusion

The United States faces a serious economic, labor market and security challenge.
The demographics of the U.S. population are such that we are barely replacing the
existing work force through native born workers. We are not coming close to pro-
ducing enough native born workers to meet the requirements of our growing econ-
omy. This has been true for more than a decade. Yet our legal immigration policies
have been largely blind to the labor force needs of the economy. As a consequence,
we now have millions of persons living and working in the U.S. illegally. And a good
thing for us that this is so. Our economic growth over the past decade has been sus-
tained and nourished by our failed immigration policies.

Agriculture has been particularly affected by the shortage of legal native born and
immigrant workers, for reasons that are obvious on their face. With more available
jobs than legal workers, the legal workers have migrated to the more skilled, year
round, more pleasant, urban, higher paying jobs. This is not an indictment of U.S.
agricultural jobs. It is a reflection of the reality that when there are more jobs than
workers, the less attractive jobs are more likely to go unfilled. If these jobs were
not critical to our national economy and security, this would not necessarily pose
a problem. But when they are in an industry as critical as the food and fiber sector,
it poses a serious problem.

It is clear that the status quo—a U.S. agricultural industry almost completely de-
pendent on unauthorized workers who have entered the U.S. illegally, is untenable.
It is equally clear that ceding U.S. production of food and fiber to foreign producers
is untenable. The bipartisan AgJOBS legislation is the appropriate way to protect
U.S. agriculture, U.S. and alien farm workers, and U.S. security and address the
severe shortage of legal agricultural labor in the U.S. AgJOBS and other legal guest
worker options should not be compromised and made unworkable by imposing un-
reasonable and unworkable conditions on their use such as those of H.R. 1763.

Chairman MILLER. Thank you.
Mr. Velasquez.
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STATEMENT OF BALDEMAR VELASQUEZ, FOUNDER AND
PRESIDENT, FARM LABOR ORGANIZING COMMITTEE (FLOC)

Mr. VELASQUEZ. Mr. Chairman and members of the committee,
thank you for having me here today.

My union represents more than 12,000 workers, of which some
6,000 are in the H-2A guest worker program. As Chairman Miller
has stated, until we can protect the basic human rights of current
guest workers, it is difficult to talk about expanding these pro-
grams, which would also mean the expansion of the corruption that
plagues the countries of origin.

The H-2A workers we represent are part of a collective bar-
gaining agreement we signed with the North Carolina Growers As-
sociation, NCGA, and the sidebar agreement with the Mt. Olive
Pickle Company. The 7,000 workers in this operation are the only
ones in the Nation who have a dispute resolution mechanism
through our grievance procedure, and the NCGA is the only group
of employers to have a credible oversight of the recruitment efforts
with our presence in Mexico and because I have seen it work. In-
deed and although sometimes contentious, we have processed more
than 4,000 inquiries, grievances and irregularities over the past 2
years.

I applaud Congressman Miller in calling attention to the prob-
lems posed by the recruitment of foreign workers. Some of the ini-
tiatives proposed by H.R. 1763 are timely and overdue. FLOC has
paid the price for speaking out against the criminal elements that
constantly latch onto any opportunity to bribe, extort or blackmail
other human beings.

Foreign recruitment programs provide an additional opportunity
for those types of criminals to flourish. After a series of attacks,
burglaries, harassment by runners connected to recruiters, we were
stunned by the tragic attack of our staff person, Santiago Rafael
Cruz, who was bound and beaten to death on April 9th of this year.
The police or the State of Nuevo Leon have detained but not
charged an accomplice in that tragic murder. The detainee’s crimi-
nal record bears out what we have suspected, that the attackers
was a criminal element involved in predatory activity and human
trafficking. The detainee had previously been arrested in the U.S.
for human trafficking, drug trafficking and, if I recall, armed rob-
bery.

If one were to ask us for recommendations gleaned from our ex-
perience to make a guest worker program viable, we would offer
the following: It is important that we remove the prospects for any
money changing hands in Mexico. It has been common practice for
recruiters to collect up-front fees for visa interviews, visas, trans-
portation, and recruiting costs. This opens the door for bribery and
other invitations to pad the amount. The more desperate pay what
they have to to be hooked into the system.

Secondly, H.R. 1763 offers some important measures like making
the employer jointly liable for a recruiter’s action, and more impor-
tantly, it protects workers from retaliation if he should complain.

The American Consulate should be allowed to keep a registry of
repeat workers to minimize the reapplication process from 1 year
to the next. This would lessen the logistics in managing large num-
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bers of workers to be hooked into the system every year and lessen
the contact with the recruiters in the foreign countries.

Third, a worker should be afforded the same labor rights as any
other worker. The right to form a union should be made easier.
Workers should be given full access to all labor forums in courts
to redress grievances and problems. Lacking a collective bargaining
agreement, the worker should be able to transfer his visa to an-
other employer. As it is now, if a worker gets into a contentious sit-
uation with an employer, he cannot complain, and if he leaves, he
becomes undocumented and cannot work for another employer.

Fourth, in the case of corporate contracted crops, most corpora-
tions should be charged a fee to offset the grower/supplier costs for
the processing fees and expenses of the H-2A guest worker. It is
unfair for the grower/supplier to shoulder all of the risks and ex-
penses of a legal workforce. For large corporations, to balk at en-
gaging this responsibility is to invite the further institutionaliza-
tion of the thousands of undocumented workers currently har-
vesting crops who could be transitioned to a legal workforce.

Lastly, having demonstrated an agreed-upon number of years of
faithful work and service, a worker should be allowed to obtain a
temporary residence or at least to adjust to a visa where he will
not have to repeat an application process. This is why we support
the currently pending AgJOBS’ legislation.

Finally, in all of these matters, with respect to the great religions
of the world, I call on my own Judeo-Christian heritage. We are re-
minded that some of the best laws of our Nation have been those
that adopt scriptural principles. On this very issue, what comes to
mind are Exodus 22:21, “Do not mistreat or oppress the alien.” Le-
viticus 19:34, “Treat the alien like your native-born,” and especially
Numbers 15:15, you are to “govern the alien with the same laws
as you govern yourself.”

I thank the committee, and I will be happy to answer any ques-
tions.

[The statement of Mr. Velasquez follows:]

Prepared Statement of Baldemar Velasquez, Founder and President, Farm
Labor Organizing Committee (FLOC)

Mr. Chairman, members of the committee, my name is Baldemar Velasquez,
President of the Farm Labor Organizing Committee (FLOC, AFL-CIO). My union
represents more than 12,000 workers of which over 6000 are in the H2A guest
worker program. I appreciate the invitation to testify before your Committee on
Education and Labor and “Protecting U.S. and Guest Workers: the Recruitment and
Employment of Temporary Foreign Labor.”

While the current debate on immigration reform focuses in large part on the issue
of a guest worker program, there has been little attention paid to the conditions
under which current guest workers live and work, or to the systematic violations
of their labor and human rights in both their countries of origin—especially Mex-
ico—and in the United States. Until we can protect the basic human rights of cur-
rent guest workers, it is premature to talk about expanding these programs which
would also mean the expansion of the corruption that plagues the country of origin.

Mr. Chairman, I will have been organizing farm workers for 40 years this coming
September. I was raised as a migrant farm worker and from my earliest memory
have come in contact, worked through and for countless of labor contractors. My
family was originally contracted by Ohio and Michigan sugar beet companies from
our home in the Rio Grande Valley in South Texas in the 1950’s. We worked in Ohio,
Michigan, Indiana, Wisconsin, Texas and Florida, always in search and lured by
promises of lucrative wages, conditions and good housing. The fruit of our labor was
usually, poverty, housing and working conditions so bad that they could not even
be described or chronicled in it’s entirety by Edward R. Morrow’s “Harvest of
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Shame” or any of Woody Guthrie’s tragic ballads. The sub-minimum wages, was not
because we were bad workers, but time after time I watched hopelessly my father
being taken advantage of by unscrupulous crew leaders, contractors, farmers, com-
pany field men and even local merchants and businessmen. Do not take me wrong,
I do not mean to castigate all farmers, crew leaders, contractors etc. as bad people,
most of them were just doing what was standard in the industry. We worked for
many farmers who although compassionate and friendly would still house us in
chicken coops, barns and sheds. That was just the way things were done. Maybe
because it’s the way their fathers had done it before them or maybe it’'s the way
the companies they sold their produce to instructed them. My desire is that others
not experience the same fate.

As I became more aware of the farmer’s economic plight, I realized that he too
was working within a set of constraints. Most farmers were contracted in the crops
we harvested and paid an amount per unit, ton, 100 weight, etc. Our piece rate had
to surpass the break-even point or else the farmer would make no profit. The com-
pany pressed the farmer and the farmer pressed us for productivity and I wondered
if the company ever had any appreciation for those of us at the bottom of the supply
chain of which he was the beneficiary.

Today’s migrant simply reflects the globalized nature of the workforce and the na-
ture of markets in general. Not only are we domestic migrants anymore, but also
the integration of economies has caused the movement of people to correspond with
the fluctuations of market shifts and pressures making us joined by Mexican and
Central American migrants. NAFTA having displaced four million corn farmers in
Mexico, who can longer compete with our heavily mechanized and highly subsidized
U.S. farmers, cannot be absorbed into Mexico’s lightweight job market. While we
preach much about free markets when it comes to commodities and products we
lack the same zeal when it comes to the labor market. Is it not the supply and de-
mand that governs this market as well? Would it not behoove us to reflect on the
treatment of labor as a commodity in relation to workers’ human rights?

Water will run to a dry spot, like labor will run to where there is work, this is
true for everybody, no matter what your trade is or what your profession is. But
we migrants want the same thing as everybody else; the ability to feed, educate and
clothe our families, no matter what it takes. Some of us come poor, illegal or con-
tracted, all sharing one dream to better the lives of that next generation the follows
us. So it is with the people that we in FLOC represent, migrant workers, domestic,
undocumented and H2A visa workers.

I applaud Congressman Miller’s initiative on H.R. 1763 in calling attention to the
problems posed by the recruitment of foreign workers. It makes me recall the Farm
Labor Recruiter’s Registration Act. Oversight of foreign recruiters is long overdue
and should be scrutinized as much as we do our domestic recruiters.

We probably know more than we would like to know as to the natural iniquities
of foreign recruitment programs. But let us set things in perspective as to who the
major players are and for whose benefit we all labor. Of all the crops we harvested,
there is not a single one that is not a major industry. Cucumbers for pickles, what
comes to mind are Vlasic Pickles, Mt. Olive Pickle Company, Heinz USA, Dean’s
Foods, etc. Tomatoes, Campbell’s Soup, Hunts, Heinz etc. Tobacco, Phillip Morris,
R.J. Reynolds, sweet potatoes, Gerber’s, etc. All these companies understand the
need for a labor supply to harvest the raw produce and fruit that goes into their
final product. Their domestic supply chain goes from national to local companies,
farmers and labor contractors, and this is simply their procurement system. Most
of these companies, some publicly have supported “guest worker programs” to some
degree. I contend that while many growers would like to see some way to legalize
their work force that would compel workers to stay in agriculture, the real bene-
ficiaries are the corporations who end up selling the finished product.

In 2004, we signed a collective-bargaining agreement with the North Carolina
Grower’s Association (NCGA) with a sidebar agreement with the Mt. Olive Pickle
Company after a four and % year boycott. The unusual feature of the NCGA work-
force was that they were almost entirely H2A workers. 8000 workers employed on
some 1000 farms after year-end transfers. This agreement compelled FLOC to open
an office in Monterrey, Mexico to oversee the seniority clauses in the agreement and
serve as an education center for workers about the rules, obligations and rights be-
fore coming to the U.S. With the exception of the NCGA, we soon discovered the
corruption endemic in the recruitment of the workers in their villages and towns.
If we discovered an irregularity with the recruiters of the NCGA, we had a griev-
ance procedure that we could use and as in many cases, no grievance was necessary
and have been able to process matters through inquiries and fact sharing. Unfortu-
nately, we had no way to redress problems with other recruiters especially in subse-
quent years when union members switched recruiters to try other types of employ-
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ment in the U.S. Over the past two seasons we have processed over 4000 inquiries,
grievances and irregularities. Some serious, some not but that is for some 6000-7000
workers, imagine what is happening to the other 50,000 H2A workers that came in
2006!

Indeed, more and more workers would come to us reporting abuses, overcharges
and downright thefts by “runners” that worked independently to connect workers
with recruiters. I personally did a speaking tour in March in four towns in Mexico
to warn workers not to be mis-lead. I toured Cuidad Victoria in Taumalipas, Cuidad
del Maiz, Tamazunchale and Tompamolon in San Luis Potosi. I spoke to a couple
hundred workers in person in meetings and reached many more through radio and
newspapers and told the workers about not paying any fees this year. Everywhere
I spoke, workers approached me that had been taken advantage of and some gave
up their passports with money never to hear from the recruiter or runner again!

FLOC supported a legal case known as Garcia-Alvarez that was mandated by a
Federal case known as DeLuna that essentially eliminated the collection of fees
from workers in Mexico. Prior to this legal precedent, workers had to pay their own
expenses for the American Consulate interview and visa which was $100 a piece.
They were also charged transportation and recruiting fees all totaled about $346.00.
While the NCGA was immediately compliant, other “runners” and recruiters found
it easy to prey on new workers or those who had little experience in the programs.
Some workers ended up paying as much as $1500.00 to $2000.00. Garcia-Alvarez
compelled those fees to be paid by the employers. Over the last two years for the
6000 to 7000 workers that came to work under the NCGA agreement, the employers
paid what had been the “legitimate fees” ($346.00) that represented a savings to the
workers about 4.8 million dollars. We have no idea of how many of the other 50,000
H2A workers ended up paying or not as the decision extended to them also.

Because of FLOC’s continued pressure, we were continuously harassed and at-
tacked by business and elements connected to the runners from the rural areas. Our
offices were broken into twice, computers stolen and finally our staff person
Santiago Rafael Cruz was bound and beaten to death in our office on April 9th. One
of the suspects that has been detained in the murder in fact carries a criminal
record for human trafficking, drug trafficking and armed robbery! We have suffered
attacks by the local police, for no reason other than talking to workers in public
places, they abducted three members and robbed them and dumped them out of
town. The criminal elements seemed to have wanted to create a hostile atmosphere
for FLOC and have succeeded in doing so. However, if intimidation was the purpose,
it has backfired because there has been a global outcry and thousands of letters
have been sent to the Governor of Nuevo Leon and President Calderon of Mexico
calling for justice in the Santiago murder. The 0.A.S.’s Inter-American Commission
on Human Rights has taken this case and imposed protective measures for FLOC
and our staff on the Mexican Government.

If one were to glean lessons from our experiences, we see certain measures that
would be important in any guest worker program. First, there would have to be a
way so to insure that no money is changing hands in Mexico. Not just recruiting
fees but also the required payments to our Consulate for the visa interview and visa
itself. For the Committee’s information, the collection of fees is already against the
law in Mexico but again there is a terrible enforcement problem there. The only rea-
son that a worker might have to put up some deposit (perhaps in one of the national
banks), is to secure the visa interview appointment. No shows become a problem for
employers getting their workers in a short window of time and it is not simple for
the Consulates to reschedule interviews. The grower tries to time the recruitment
and interviews so that the workers arrives with no down time and can begin work
right away. The deposit becomes an incentive for a worker to keep his appointment.

Secondly, H.R. 1763 initiates some important measures, like making the employer
jointly liable for a recruiter’s action, and protecting workers from retaliation if he
should complain. It would seem that one could go a bit further by perhaps the Con-
sulate keeping a registry of repetitive workers and minimize the recruiter’s role in
hooking workers into the system. In the end, this may help the employers and the
Consulates cut down on logistics of processing the large number of workers.

Third, workers should be afforded the same labor rights as any other worker. The
right to form a union, access to all labor forums and courts to redress grievances
and problems. The most important of these rights is to withhold his labor if there
is a lack of a dispute resolution mechanism. Lacking a collective-bargaining agree-
ment, the worker should have the right to apply to transfer his visa to another em-
ployer. As it is now, if the worker gets in a bad situation with an employer, he can-
not complain, if he leaves, he automatically becomes undocumented and cannot
work for another employer with his visa.



26

Fourth, company beneficiaries should be charged a fee to offset their supplier’s
costs for the processing fees and expenses of H2A workers. It is unfair for the grow-
er/supplier to shoulder all the risks and expenses of a legal workforce. For large cor-
porations to balk at engaging this responsibility is to invite the further institutional-
ization of the thousands of undocumented workers that could be transitioned to a
legal work force. H2A growers are already paying over $1000.00 per worker for proc-
essing and transportation and in the case of North Carolina, paying an adverse ef-
fect wage rate of over $9.00 per hour as compared to the Federal $5.15 minimum
wage that non-H2A growers pay. The playing field is not level with those growers
that continue to utilize undocumented workers.

Lastly, having demonstrated an agreed on numbers of years of faithful service and
work, a worker should be allowed to obtain a temporary residence or a least adjust
to a visa where he would not have to repeat an application process. If Congress can
suggest the likes of a Z visa, why not a visa to travel and work with the above labor
rights

If I may end with respect for the great religions of the world but calling on my
own Judeo Christian heritage, let us remind ourselves that some of the best laws
of our Nation have been those founded on Scriptural principles. On this issue, what
comes to mind are Exodus 22:21 “do not mistreat or oppress the alien” and Leviticus
19:34 “treat the alien like your native born” and especially Numbers 15:15 “govern
the alien with the same laws as you govern yourself.”

I thank the Committee and would be happy to answer any questions.

Chairman MILLER. Thank you very much, and thank you all for
your testimony, and I think—well, you can all comment on this
question.

Secretary Marshall, in your statement, you say, “We already
have temporary worker programs which should be improved to bet-
ter meet the legitimate needs of employers and prevent the abuse.”
it is in your recommendation.

Ms. Bauer, you cite some of that abuse.

Dr. Holt, you point out the fact that, in the case of the H-2A pro-
gram, it is minuscule when you compare it to the size of the agri-
cultural economy and the number of workers needed, and it is also
cumbersome; it is bureaucratic; people get delayed. All of these
things happen for those people who try to use it.

My thought always was—and I have not been deeply involved in
this for a number of years, but now I am back in the saddle here,
trying to catch up. It was that it did not have to be efficient; it did
not have to work; it did not have to protect people because you al-
ways had the safety valve of illegal workers who you could turn to,
so you were never really prejudiced if it did not work out. You
made the attempt. You did this. The fact of the matter is you could
fill in all of the gaps with those people who did not have any sta-
tus.

I just wondered if that is somewhat of an accurate perception or
if I am missing something here, but there have been complaints
about this for two decades, but it never seems to quite get fixed,
and it looks to me like the pressure is off because of the relatively
easy access to those without any status in the country.

Dr. HoLT. Mr. Chairman, I think one of the ironies is that the
H-2A workers—or the H-2A employers are basically the ones who
are in the process of trying to do it right, trying to employ legal
labor. We have been at this process for two decades. I remember
the first vote on the first piece of legislation, the first vote in Con-
gress on what has now become AgJOBS, which took place in 1994.
It is now 2007, but we have not done anything.
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I think that what has happened in the interim is that, in 2001,
there was a very historic coming together of farm worker interests,
agricultural employer interests, church groups, ethnic groups, all
recognizing that the time had come when it was necessary to really
make the legal program workable so that this illegal program that
is employing the vast majority of farm workers could be dispensed
fWith’ and that is where AgJOBS came from, and I think it is time

or

Chairman MILLER. Ms. Bauer, are you comfortable with that,
EVII%I the pressure to get this right as suggested in the AgJOBS
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Ms. BAUER. Well, I do think that we have unanimity here that
AgJOBS is a reasonable compromise. There is no doubt that it is
not the perfect bill that everybody wants, but it is a bill upon
which there is broad agreement and of which would reform the H-
2A program in a way that is good for farm workers.

Chairman MILLER. Secretary Marshall, you raised the question
of—and this was played out, I think, in a debate in the Senate over
the last couple of days or certainly within the last week on the
question of the size of the guest worker program and when you
start a guest worker program. I guess now there will be a sunset
on that program as the bill currently stands in the Senate. It is
changing all the time, so I do not know if I am current or not.

There is this question that we are going to go through the proc-
ess of trying to regularize the status of some 11 million people—
the figure is 11 million or more or less in the country—and at the
same time you are going to have—you know, the purpose is to have
a fairly large guest worker program at the same time. You suggest
that those two things may not make the most sense to do it at ex-
actly the same time until we know the status and redetermine the
status of people who are already here.

Mr. MARSHALL. Yes, that is correct, Mr. Chairman.

My view about it is that we really do not know how many people
are here. Having looked at this over many years, I can tell you that
the estimate of 12 million, which has become received wisdom, is
wrong, but we do not know, and I think that is part of the problem
nor do we know how many we really need in different industries.
Employers would like to have a labor surplus. You know, that is
understandable given their basic position. They would like to have
more workers around. That is particularly true of agriculture work-
ers. It has been our history.

Therefore, it seems to me that an important issue is do we really
have a fair labor market test to see if there are people in the
United States who can do that work. My view is, no, we did not
have it when I was responsible for it, and we do not have it now,
and we will not have it until we gain control of the illegal immigra-
tion problem and until we get serious about legalizing the whole
process.

Now, I believe you can have a fair labor market test, but I do
not think we have been doing it now. I would add to the fair labor
market test a thing that I tried to do periodically, and that is to
test the market myself. When the apple pickers said they could not
find American workers to do the work, I recruited apple pickers for
them. They did not like that, but I did it. When Senator Hatch of
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Utah told me that they could not find cherry pickers if we kept ille-
gal workers out of the country, we recruited cherry pickers in Utah.
I believe that we should not just leave it up to the employers to
attest that they have made an effort to recruit people. We should
have a serious effort to determine if there are people in the country
who can do the work and, once we do that, to then allow the for-
eign workers to come in.

I agree that the process now is too bureaucratic and time-con-
suming, but we can fix that. I think you will always have some
time in order to make an accurate and an adequate labor market
test.

Now, the other issue that you have to address is what should be
the standard for the recruitment of the foreign workers. Now, what
employers would like to do is to make the standard that the foreign
workers can have the work unless you can find a domestic worker
who can do the work as well as those foreign workers. That is an
illegitimate standard in my judgment because what the employers
frequently do is to cream the workforce in other countries. If it is
agriculture, they would like to have prime working age males.
Well, is that a standard? No. A good bit of what the recruiters do
would be illegal if done in this country. It would violate our anti-
discrimination laws. So it is fixing the standard, and I think that
can be done, but there needs to be agreement on that, and the
question is what is the legitimate minimum standard required to
test the market. If you only want to get heroes and super workers
to be your standard, then you will have a hard time finding a lot
of people in the United States to do it, but I do not think that is
a legitimate standard.

Chairman MILLER. Thank you.

You know, I was a number of years ago involved in a situation
with the cane cutters in Florida where you had a huge population
of Haitians who were here illegally as refugees and otherwise. They
would not hire them, but they wanted to bring in Jamaicans under
the H-2A program. So the workers could walk to the cane fields,
but they were not available, apparently, and this does happen.
Thank you.

Mr. McKeon.

Ms. Foxx.

Ms. Foxx. Thank you, Mr. Chairman.

I would like to ask Mr. Velasquez a question.

You talked about the agreement that you entered into with the
North Carolina Growers Association in 2004. This would seem to
be a fairly significant event given that the North Carolina Growers
Association is one of the largest, if not the largest, user of H-2A
workers.

Could you elaborate a little bit on how this agreement benefits
both the farm workers and the growers association and why you
have not gone farther or had not gone farther in terms of doing this
in other States? Is North Carolina the only place you have done it?
Why haven’t you done it in other places?

Mr. VELASQUEZ. Well, we are going to be launching a new cam-
paign this summer. If you want to support us, we can definitely
enjoy having that support.
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The truth of the matter is that one of the obstacles to expanding
such a representation has to do with the right-to-work laws in the
South, and the other matter has to do with the fact that most of
these employers are small family farmers, similar to what we have
in Ohio and Michigan and where their crops are contracted to large
corporations. As I said in my testimony, it is difficult to go and say,
“We are going to organize these farms,” without having a broader
strategy to involving the top of the supply chain, so to speak, and
I think the large corporations who are the beneficiaries of these
employees, these workers, whether they be undocumented or H-2A
workers, are let off scot-free in terms of any responsibility. So, if
you leave the farmer holding the bag, so to speak, for all of the ex-
penses and costs and risks involved in that, that is really unfair,
and so there has to be a broader effort to include the participation
of these large corporations.

When we did the Mt. Olive Pickle Company, we were able to get
a sidebar agreement with them to increase the price of cucumbers
by 11 percent over a 3-year period. They get their last increase this
year. If we could engage the other companies that support this,
maybe then it would be easier to expand the representation of
these workers whether they be undocumented or H-2A.

So that is the initiative that we are going to try to launch, and
hopefully, if we are successful, we can get broader representation
and spill this representation over to other H-2A guest workers in
surrounding States.

Ms. Foxx. Thank you.

Mr. Chairman, just one brief comment. I live in an area that is
very high in agriculture. There is Christmas tree growing espe-
cially in my area, but all kinds of agriculture, and particularly from
Christmas tree growers I have heard that over and over and over
the H-2A process is too complicated, too cumbersome, too bureau-
cratic. I have asked repeatedly from growers “tell me what is
wrong with the system and how to make it better. I will try to
work on legislation to do that.” I never get any specific rec-
ommendations on how to do it. Everything in the Federal Govern-
ment is too bureaucratic.

I wonder if any of you have real specific suggestions on how we
could make the process better. I would certainly love to see that
so that we could work on doing that because I do think that is one
of the big impediments that we have.

Thank you, Mr. Chairman, and thanks to Mr. McKeon.

Chairman MILLER. Thank you.

Ms. McCarthy.

Mrs. McCARTHY. Thank you, Mr. Chairman. Thank you for this
hearing. I think the timing is perfect being that it seems we will
be debating sometime this year an immigration bill, and I guess
that is what brings me to part of my questions. When we talk
about having the guest worker program in whatever the immigra-
tion bill is going to be, the guest worker program will be staying
here 3 years, going home, possibly coming back, and then never
coming back again.

How do you think that would ever work out being that seasonal
workers come in for the agriculture or the fields? Wouldn’t more of
those people go underground? I guess one of the things that—as to
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those who are actually here on the visas, you had mentioned in
your testimony that a lot of times their documentation is kept by
the employer and not given back to them so that they cannot move
on or leave.

How would that even work in the future? Are we setting up more
possibilities of infringes on these workers?

Ms. BAUER. I think that is a really good question.

What we have said is, you know, before contemplating a gigantic
expansion of these programs, we should look closely at how they
operate, not on paper but in the real world, and in the real world
the number one complaint that we get in our office is workers
whose documents have been seized by their employers. That is
under the H-2A program and the H-2B program. Sometimes work-
ers call us, and they just want to go home. They just want to go
back to Mexico or to Guatemala, and they cannot do it because
they do not have their documents. That is really fundamentally
abusive.

I think there is no doubt that a program that requires workers
to return at some specific interval is going to fail as to some per-
centage of those workers. I mean we see that now. A lot of the
workers we talk to cannot pay back their debt during the time that
their visas are valid. They just cannot. The money does not work.
When you see workers coming from Thailand paying $10,000 or
$20,000 for an H-2A job that pays 7 bucks an hour, the math does
not work out, and they have no choice but to remain and work un-
lawfully after they do that work, and I think, you know, absent
some very substantial reform of this system, that will continue be-
cause—it will continue by necessity that workers will have to work
unlawfully.

Mrs. MCCARTHY. Thank you.

Does anyone else want to make a comment?

Dr. HoLT. Yes, I would like to comment on that.

The abscond rate, if you will, the leakage out of the H-2A pro-
gram, for example, is in the single digits and in the low single dig-
its, and the reason for that is that aliens value and want to protect
their opportunity to enter the United States legally and to work in
a legal environment with labor force protections, so they are careful
to abide by the rules. Now, there are, of course, a small number—
but as I say, it is in the low single digits percentagewise—who see
this as a vehicle to get into the United States and then scamper
off. That is very small.

We have this notion that somehow or other temporary workers
want to come here and live here forever, and the reality is they do
not. The earnings of a farm worker in the H-2A program, for exam-
ple, allow them to live and support their families handsomely in
Mexico; whereas, it would be tough to get by were they living in
this country so that up to 10 months—which is the limitation on
seasonal work—so that up to 10 months of seasonal work and then
returning to their home country, in fact, works extremely well.

Mrs. McCARTHY. Thank you, Mr. Chairman. I yield back the bal-
ance of my time.

Chairman MILLER. Mr. McKeon.

Mr. McKEON. Thank you, Mr. Chairman.
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Dr. Holt, what mechanisms are in place for temporary farm
worker programs to ensure that alien workers do not overstay their
visas? I understand that a lot of the people who are here illegally
came legally and then just overstayed their visas.

Dr. HoLt. That is apparently correct, but that is not true, as I
have just mentioned, in the H-2A program. The fact of the matter
is that the abscond rate, the failure to return, is in the low single
digits, typically 4, 5 and 6 percent. Again, the reason for that is
that, once in a program where they can support their families in
Mexico and work seasonally in the United States, workers value
the ability to stay in such a program, and if they abscond and vio-
late their visas they cannot return. A worker, for example, who
does not return in a timely manner is barred from participating in
a program for 5 years under Federal law, so

Mr. McKEON. So what I have heard then on that regard is not
accurate?

Dr. Hort. Yes. Now, I think what you are referring to are non-
agricultural workers on tourist visas and so forth and other kinds
of visas, and I think clearly—I mean the reality here in taking the
economy as a whole is our native-born workforce is growing at the
rate of approximately .2 percent a year. Job growth in this country
is growing at the rate of approximately 1.2 percent a year. Now,
that is the reality. We are creating far more jobs than we are pro-
ducing native-born workers to fill. There is only one other way that
those jobs can get filled, and that is through immigration. Our
legal immigration programs at this point are totally inadequate to
fill that need. Now, of course, we could also decide, as a matter of
national economic policy, that we do not want job growth, but that
is not the path we have been following. We have been promoting
job growth, but you cannot have job growth unless you have people
to fill those jobs, and there are only two ways that they can arrive
here, either be born here or emigrate. That is the reality.

Mr. McKEON. In your testimony, you noted that 75 percent of the
U.S. farm workers are not legally entitled to work in the United
States. How can a guest worker program actually reduce unauthor-
ized immigration? What can be done to such programs to encourage
foreign labor who would otherwise come and work unauthorized to
participate within the legal guidelines of a guest worker program?

Dr. HoLT. That is a very important question, and it is really the
whole point behind the AgJOBS’ legislation is to provide a work-
able legal path. Obviously, it is not going to work without strict
border enforcement and effective control of illegal immigration, but
the two have to go together. There needs to be a way to—we need
to effectively control illegal immigration, but at the same time we
need to have a workable, effective way for workers to enter the
United States legally, and that is precisely what the AgJOBS’ legis-
lation is designed to do.

Mr. McKEON. If the legal program only allows enough workers
to come in to fill 10 percent of the jobs or 25 percent of the jobs,
then there is going to be some other way that those jobs are filled,
and that actually encourages illegal immigration then.

Dr. HoLT. That is absolutely right. The current system is in so
many ways—it would be impossible to—we do not have the time
here to—but in so many ways, it is set up to fail, and one of the
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ways that it is set up to fail is that there is not a mechanism—
the numerical limitations and so forth are such that we simply can-
not bring enough workers in legally to fill the jobs we are creating.
Fortunately, that does not exist in agriculture, but that is certainly
the situation in the nonagricultural arena.

Mr. McKEON. Thank you very much.

Thank you, Mr. Chairman.

Chairman MILLER. Thank you.

We have a vote on. As you can tell, members have gone to vote.
We should be back here in about 20 minutes. If you can stay, we
would deeply appreciate it. Thank you.

[Recess.]

Chairman MILLER. Mr. Velasquez, if I might—excuse me, I have
another—I was going to——

Mr. YARMUTH. Thank you, Mr. Chairman. I want to thank the
panel, and I would like to provoke a free-ranging discussion of
maybe a little bit on the philosophical nature, and I pose it—this
is primarily directed to Secretary Marshall, but I would welcome
responses from others.

When 1 talked about during the campaign, my campaign last
year, and since then the issue of the minimum wage, I always tried
to postulate the scenario that if we had a business or an industry
that relied on essentially zero-cost labor, that this country wouldn’t
allow that industry to survive. It seems to me that when we talk
about many of these questions involving guest workers and the in-
dustries or businesses that they serve, that we are getting close to
the same type of issue that in some of these cases it appears as
if the market, the free market, doesn’t work in these industries in
that if the agriculture industry could survive or was a viable, free
market business, that it could pay living wages, and it could at-
tract the workers that it needed. And the fact that it doesn’t, at
least presumably is not able to pay those wages, and survive and
find the labor that it needs out of the existing marketplace, that
our discussion becomes kind of an admission that the free market
doesn’t work in this business, and then we have to kind of go from
those conclusions.

And I would like to hear your observations on that, in fact,
whether we are faced with a situation, particularly with regard to
agriculture, that the free market has broken down, it doesn’t work
in this country, or that, in fact, we might be faced with a possibility
of having an industry that isn’t viable.

Mr. MARSHALL. My view about it is that the market does not
work very well in labor markets generally, not just agriculture, for
a very important reason: People are not commodities, and there-
fore, you have got to consider the effect of the wage on the family,
on the ability to preserve and promote human resources, which we
all argue is one of the our most important resources.

And I agree with that completely, and that is the reason that I
am in favor of restrictions on how low wages can get and favor the
minimum wage and prevailing wage legislation. And I think the ra-
tionale for that is that you don’t want to subsidize people who can’t
make it by paying a living wage, because if you let people operate
without paying the living wage, they are being subsidized. Why
would you want to subsidize your least deficient industries?
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One of the problems in the immigration debates is that people
will argue that having unlimited immigration and even illegal im-
migration, undocumented immigration improves the competitive-
ness of the American economy. My response to that is what do you
mean by competition? I know what many economists mean, and
that is low wages increase competition. My view, that is a losing
strategy.

There are always countries with lower wages. There are always
places with lower wages, and that is a contest you wouldn’t want
to win because what it implies is more unequal wages, which is
what we have been getting in this country since the 1970s.

The other way to compete, which supports regulations and pre-
vailing wage legislation, is we ought to be trying to compete by im-
proving productivity and quality. That is a high-road, high-value-
added approach to competitiveness. If that is your definition, then
having wage-suppressing immigration destroys the competitiveness
of the system, not supporting it.

Mr. YARMUTH. So my follow-up is I assume you would consider
guesg worker programs as some form of subsidy to these indus-
tries?

Mr. MARSHALL. Yeah. My view is unless you pay prevailing
rates, and unless you really make a labor market test—if you made
a labor market test, if you paid the adverse effect wage rate, then
you are not allowing immigration to suppress wages; but if you
didn’t do that, you are allowing them to suppress wages, and I
don’t think you ought to do that.

A lot of my colleagues in economics defend it by saying it
strengthens the competitiveness of the American economy. It is
even short-sighted there. Take the H-1B program for the highly
educated workers. If you suppress the wages for science and engi-
neers, you will not have many American workers who want to get
in—many American students. The anecdotal evidence tells me that
is already happening, that they don’t want to get into that because
it is easier to get into something where immigration is not sup-
pressing the wage, like law or business or some other field.

Now, how are we going to solve that? We have legislation being
proposed. We solve that by giving a subsidy to people who will get
into science and engineering. What you have done is try to fix one,
and that might be one way to do it.

One of the reasons I believe we ought to embed immigration pol-
icy in overall economic and social policy is it cannot be considered
apart from that, nor do I think you can consider it apart from
international economic policy. Unless we pay attention to what is
happening in the countries that are not creating adequate jobs for
their people, then we are going to have to continue to fight the
problem, and I don’t think that is necessary.

Mr. YARMUTH. Thank you. That was the answer I was looking
for.

Dr. Holt, you wanted to comment.

Dr. HoLT. Congressman, I would like to shed a little statistical
light on this. The notion that agriculture is a minimum-wage in-
dustry is simply not correct.

You might be interested to know—and I just had a funny feeling
that this question was going to come up at some point or other
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today, and so last night I went and rechecked the statistics. The
average hourly wage of field and livestock workers in agriculture
for 2006 was $9.15. This is for production workers, field and live-
stock workers; in other words, it is not the veterinarians and crop
technicians and so forth, it’s the field and livestock workers. The
average hourly wage is $9.15.

I also thought it would be interesting to look at what happened
to these wages in agriculture during the last decade when we have
had this period of explosive growth, if you will, in the proportion
of agricultural workers that are illegal aliens just to see, because
if the notion that H-2A employment is depressing agricultural
wages when it constitutes less than 1 percent of employment is
clllearlly not true on its face, but, after all, agriculture is 75 percent
illegal.

So let us take a look at the wages. In the last decade, a period
of explosive growth in illegal alien employment in agriculture, agri-
cultural wages, the field and livestock worker hourly wage, in-
creased 37 percent. The average wage for all production workers in
the economy, nonagricultural workers, increased 34 percent.

Agricultural wages, even in a period of explosive growth in illegal
employment, actually increased faster than the wages of production
workers by a small margin. So it is not wages that make agricul-
tural jobs unattractive, it is the fact that they are seasonal, first
of all, and in an economy where we are producing only 2 percent—
only.2 percent of our native-born workers, and the jobs are expand-
ing at 1.2 percent, there are plenty of better year-round jobs. These
jobs are in rural areas——

Chairman MILLER. I am going to ask you to——

Mr. BousTaNy. Thank you.

Dr. Holt, in your testimony you described the Department of La-
bor’s administration of the H-2A program as antagonistic. Can you
explain what the Department is doing to improve the administra-
tion of that program, the H-2A program? What steps should they
take administratively, and are any legislative changes needed, in
your opinion?

Dr. HoLT. Again, I don’t want to sound like a broken record. The
ag jobs legislation, one of the reasons why it is over a 100-page
piece of legislation, and the H-2A provisions are 60-some pages of
that, is that it spells out and creates or sets out many reforms.

The problem with the administration of the program in the De-
partment of Labor—and I don’t want to—I have great respect for
Dr. Marshall, and I don’t—I am certain he dealt with these issues
when he was Secretary, but this has been true for decades. The
culture of the Labor Department is to obviously protect the jobs of
United States workers, and that culture has created an antago-
nistic attitude towards foreign workers, guest workers, H-2A, H-2B
whatever categories, in which at the working level the personnel in
the Department sort of see it as their mission to try to make these
programs as difficult to access and as unattractive as possible. And,
frankly, much of the—many of the provisions of ag jobs are in-
tended to try to hold that in check.

Mr. BousTtany. Certainly judging from what I hear in my dis-
trict, which is a very agricultural-based district where we have
both H-2A and H-2B visa workers that are greatly in demand, it
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would certainly verify what you just said, that it is a very difficult
process.

Secretary Marshall, would you like to comment on that?

Mr. MARSHALL. Yeah. I think that it is a fair characterization,
but it takes two to tango, as they say. If all you can get is coopera-
tion, both sides have to cooperate.

My operating philosophy was the agricultural employers dealt
with me in good faith when I was Secretary, and we were very co-
operative with them, and we didn’t go to the lengths of testing the
market or anything else, but had experiences with agricultural em-
ployers who would not do that. They would say that they were
going to do something. Take the onion growers in Texas, for exam-
ple. They told me they are going to do—if we would admit workers
1 year, then they would observe the law the next year. Well, they
didn’t do that. And I tried to enter into an agreement.

So I think that it would be better for everybody if you could
have—I don’t believe that it is necessarily true that you have to be
antiemployer to be proworker. In fact, I think it makes sense to be
proemployer and proworker, but if you are going to have legitimate
concerns—and try to do things that will really protect the interest
of the American workers. But the Labor Department is the only
Department of government whose mandate is to protect the inter-
est of American workers. That is its main mandate. But as I say,
that doesn’t mean that you have to be antiemployer where employ-
ers were willing to work, as most were.

Chairman MILLER. Thank you, sir.

Mr. BousTANY. Dr. Holt, one last question. In looking at the De-
partment of Labor’s enforcement rule regarding the H-2A and H2-
B programs, can you comment on how the roles are different in
that enforcement?

Dr. HoLt. Well, they are very different in that the Department
by statute has an enforcement role in H-2A. There is no similar
statutory mandate in the H-2B program. Now, I think it stretches
credulity to say that the Labor Department, therefore, has no en-
forcement authority over H-2B, but unfortunately that is pretty
much the attitude that they have taken, and the reality is that
there is little or no enforcement in the H-2B program, I have to
say.

Mr. BoustaNny. Thank you, sir.

Ms. Bauer.

Ms. BAUER. Yes. I just wanted to follow up on that.

The government is involved at every level of these applications.
I have no doubt that there is a lot of paperwork involved in the
application process, and we, too, support the reforms of ag jobs, but
as a practical matter the government involvement ceases the
minute the worker shows up in the United States.

Agency after agency is involved in processing the paperwork to
get the worker here, but once the worker is here, and he is abused
on the job, there is very little government involvement.

We saw 89 inspections of H-2A employment places in the last
year for which there were statistics at a time where there were
thousands of H-2A employers. There is no statistics available on H-
2B workplaces. What we see in practice then, particularly in the
H-2B context, that wage violations are the norm. We are involved
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in four class action lawsuits against just the forestry industry now.
I can say I have spoken to thousands of forestry workers. I have
never seen a forestry worker paid his complete legal wages. We
don’t see the Department of Labor—we don’t see them enforcing
those rights.

Mr. Boustany. Thank you.

Chairman MILLER. Mr. Velasquez.

Mr. VELASQUEZ. In going back to some of the previous questions
as well, I don’t know how people think. I don’t come to Washington
very often, but you were talking about some of the philosophical
questions around these issues. I think that what we failed to do is
two things. One is give the worker an ability to create the nec-
essary tensions in the workplace with the employer so that there
can be a give and take back and forth. The other thing is we have
not taken into account how we bring these issues onto ourselves in
our trade agreements, like our North American Free Trade Agree-
ment with Mexico. We can’t have our cake and eat it. We cannot
go around thinking that the principle of reaping and sowing doesn’t
apply to us.

If we have an agreement that pits, for instance, Northern Amer-
ican corn farmers with Mexican corn farmers, there is no contest.
The Mexican farmers are not going to compete with the high sub-
sidies that we give our farmers in this country. So you displace 4
million people, and now you whine about anywhere they go to
make a living here in the United States.

So I think a couple of things that would be important is that we
figure out a way to allow this international workforce, treat it like
a commodity in terms of its relation to human rights and worker
rights, and give the workers the necessary leverages for tensions,
allowing them to have unions, allowing them to form unions so
they can create their own deals.

The ag jobs legislation is, in effect, a reflection of that, where we
allow workers and employers to have a negotiated agreement or ad-
verse effect wage rate and other matters that would supersede any
imposition by the Federal Government, and then workers would
have an ability to police their own agreements with their employ-
ers.

We have got to give the workers the ability to have those ten-
sions with the employers and so that everybody can win.

Chairman MILLER. Ms. Sanchez.

Ms. SANCHEZ. Thank you, Mr. Chairman.

Ms. Bauer, I understand that H-2B visa workers can’t generally
avail themselves of help from the Legal Services Corporation, and
I am a civil rights and labor attorney by trade, and I find this in-
teresting. I am wondering if you could flesh that out a little bit.
Why can’t LSC attorneys help H-2B visa holders?

Ms. BAUER. The statute that imposes restrictions against Legal-
Services-funded entities lists categories of aliens who are eligible
for Legal Services, and H-2B workers simply aren’t on that list. So
that may be some historical explanation for that, but it seems to
us there is no sort of ongoing justification for that position. H-2A
workers are eligible for those services. They are routinely rep-
resented by LSC-funded organizations. There are only a handful
the organizations like mine in the country that represent H-2B
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workers regularly and were basically being called upon to enforce
or play the role that government should be playing with DOL, and
to play the role that the Legal Services lawyer should be involved
in.
Ms. SANCHEZ. Do you think this restriction against not allowing
H-2B visa holders to access Legal Services, do you think that just
harms the H-2B visa holders, or does it also impact the broader
workforce.

Ms. BAUER. It absolutely harms people other than the H-2B
worker. Even if we said we don’t care about those foreign work-
ers—I don’t suggest that we should say that, but if we did say that,
there is no doubt that having a class of workers that can be abused
with impunity hurts U.S. Workers. It hurts anybody who would
want a job in that industry.

And what we see, because there is no enforcement of rights in
the H-2B system, is that wages in some of these industries have
fallen, not just adjusted for inflation, but in real terms, and in
some of these industries people are as a norm earning less than
minimum wage, and that is because of that.

Ms. SANCHEZ. I also serve on the Immigration Subcommittee,
and we had a similar panel where I asked everybody on the panel,
do you think that our enforcement of labor laws in the United
States is adequate, and all the witnesses agreed, no.

I asked them the next follow-up question: Do you believe that
with more enforcement of our labor laws in this country, that we
might be able to raise wages and working conditions in many of the
industries where they say American workers don’t want to work?
And all of them agreed that that was the case.

And I find it very interesting, because I think at the heart of this
tension is the imbalance of power between employer and worker.
And so I would like to ask Mr. Marshall, if new workers in any pro-
posed temporary worker program are reliant on their employers for
their immigration status and their work authorization, how are
those workers going to be expected to enjoy the same enforceable
rights as other workers if they are dependent upon their employers
to their

Mr. MARSHALL. It would be very hard has been my experience.
Our laws depend very heavily—our labor laws depend very heavily
on complaints by the affected workers. If they are afraid to com-
plain, then you can’t enforce the law very well with that strategy.

That said, we had a program called the Employers of Undocu-
mented Workers program, and what we did was vigorously enforce
all the labor laws, not the immigration law, wherever we knew or
had reason to believe that there were—had heavy employment of
undocumented workers. We collected millions of dollars from viola-
tion of hour laws for example. We almost never found that anybody
in those circumstances were—any of the employers involved in
those cases were observing the law and were involved in various
kinds of ways to game the system.

So what I believe is that two things: One, we need to be more
imaginative about law enforcement, and by that I mean we need
to induce as much self-regulation as we can and that can—as in
the case of the ag workers bill, which would say that if you have
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got—workers have their own organization, that you don’t have to
watch them as carefully as you would people who didn’t.

I believe we ought to have labor manage the committees in work-
places on safety and health, for example, because we are never
going to protect the safety and health of American workers through
regulations and inspections. We are never going to have that many.
But we can get the people at the workplace, and then you could use
your regulatory resources to go after the worst offenders. You
ought not to spread those resources evenly; you ought to go after—
that strategy will then cause to you have few bad offenders, be-
cause a law, to be transparent, it ought to be fair, and it ought to
be enforceable. And if you can do those things, then I think we can
solve some of these problems, but if you don’t do that, if they know
you are never going to enforce a wage and hour law, people will
abuse it.

Chairman MILLER. Gentlemen, the time is almost expired.

Ms. Shea-Porter.

Ms. SHEA-PORTER. Secretary Marshall, could you tell me, are
things better or worse for farmers and also for the guest workers
over the past 10 years or so; have we seen an improvement or a
decline in protection for both groups?

Mr. MARSHALL. Let me say that I have not studied farm workers.
Are you saying foreign or farm.

Ms. SHEA-PORTER. Farm workers for the H-2A and B.

Mr. MARSHALL. What I would say about that, and one of the rea-
sons I recommend that we have a special entity that focuses on
these matters is because we really don’t know enough to answer
that question. It is not an answer—Dr. Holt said, for example, that
most farm workers don’t make more than minimum wage, so that
doesn’t prove that they are not being suppressed. You have to look
at the characteristics of those workers. Maybe they should be mak-
ing $12 an hour if you look at their characteristics. It doesn’t help
to you compare them with production workers, because production
workers’ wages have been declining in the United States since the
1970s.

But to be able to really answer that question effectively, I think
we need to have an organization that is credible, that focuses just
on that issue. It is and will be a very important part of our work-
force growth for at least the next 20 years. We ought to know more
about it than we do. And my view is that we ought to be concerned
about the conditions of the foreign workers as well as our own
workers.

I think the way is to protect our workers and foreign workers,
and the best way to do that is the adverse—to do the labor and
market tests, see if you have really got a shortage. If you have a
shortage, then it helps to us have those workers; if they are com-
plementary to our workers, it helps us to have them here.

Ms. SHEA-PORTER. Ms. Bauer, would you like to take a shot at
that? My own district in New Hampshire, people are very stirred
up about it, even more so than last year. I wondered whether you
thought from your experience whether it was better or worse?

Ms. BAUER. I do think that is an interesting question, and I
agree with Secretary Marshall that it would be useful to have a lot
more data. And that is one of the sort of interesting things we
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found in writing our report, that the government didn’t seem very
interested in obtaining and keeping that data in a way that was
useful. So when we tried to find out about H-2B workers, for exam-
ple, and inspections, there wasn’t any system for maintaining infor-
mation about H-2B employers.

But I will say there has been a tremendous growth in the abso-
lute number of guest workers, particularly through the H-2B pro-
gram, over the last 10 years. And so in that sense, we have just
seen a lot more workers, and so we have seen—in the work that
I have done, we have simply received dramatically more complaints
from workers. That may be relative to the number of workers who
exist, but it also may be a reflection of increasingly bad conditions.

Ms. SHEA-PORTER. Okay. Because the good people in my district
obviously want people to be treated fairly. That leads to the next
question I wanted to ask you. You were talking about the coyotes
who were taking documents and charging more. What is the num-
ber one reason people overstay their visa?

Ms. BAUER. I think there are several reasons for that, but we see
a lot of workers who overstay in order to earn enough money to jus-
tify having come in the first place. That is what we see. We don’t
see people who largely come here because they have a dream of liv-
ing in the United States.

It is true some percentage of people do that, and I just want to
respond to a previous point that Dr. Holt made about the abscond
rate. I don’t think we have any data like for H-2B workers, but I
think the abscond rate, the numbers that he suggested may not
fully describe the situation. What we see is that workers often
work for employers other than the guest worker employer during
the term of their visa and still return on time. And so they
wouldn’t be counted in that abscond rate, and yet they are forced
to go work unlawfully to earn enough money to pay back the debt
that they have. So I think that the situation is somewhat more
complex.

Ms. SHEA-PORTER. My time is running out, but I wanted to ask
you, they overstayed to pay back because they were charged too
much to come to this country. So the problem is sitting right there
in Mexico, and the way that

Ms. BAUER. That is absolutely right. Workers now, almost no one
is paying less than $1,000 to get these jobs, and 5- to $10,000 or
more is not unheard of. Lots of the workers we see are paying in
the neighborhood of 5,000 each to get these low-wage jobs.

Ms. SHEA-PORTER. So even though our farmers may not be doing
anything wrong, the problem—they come with the problem to start
with.

Ms. BAUER. They absolutely come with the problem, and that
changes their situation dramatically once they get to the U.S., be-
cause they are not at any point saying, this job stinks, I am walk-
ing away. They just can’t; they will lose their home. They are in
danger if they return without paying that debt, so they are stuck.

Ms. SHEA-PORTER. Thank you.

Chairman MILLER. They are paying that amount of money in
what cycle, yearly?
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Ms. BAUER. Each time they have to borrow that money, that is
absolutely right. You can understand why a worker may choose not
to go home.

Chairman MILLER. If they have a good employment record—now
I am starting to draft immigration law, don’t let me do this. If a
worker comes and has a good employment record, what have you,
why wouldn’t we issue them a right to come back next season here
where they don’t have to pay? We have made it so hard to go home,
you are more likely to stay, but why wouldn’t we consider issuing
them the right to—in the sense that if an employer wants them,
they are in the pool without having to pay for this? We have tested
them for a season; they performed adequately. This idea that you
are borrowing somewhere between $1,000 and 10,000 every cycle to
come here to work at $9 an hour, that is a loser.

Ms. BAUER. I think that is an excellent suggestion and

Chairman MILLER. Before 9/11, a huge number of agriculture
workers in California came for a crop and went home. The border
was easier to cross. They didn’t have legal status, but they wanted
to go home, their family was home. They made some money, they
went home. Now we made it so difficult that you stay here and con-
tinue your illegal status, or you come back and find a coyote to get
back in, or have to do all these things, whereas if you talk to Cali-
fornia growers, they would say, we would like this guy to come
back every season. He knows the crop, the personnel

Ms. BAUER. Yeah, outside of the FLOC context, every worker we
talked to is paying a recruiter to get on the list and get hired.

Chairman MILLER. You are under assault because you are trying
to break that link?

Mr. VELASQUEZ. Yes. As a matter of fact, the legitimate fees that
were formerly charged to the H-3 workers ran around $346. That
covers the consulate interview; that covers the visa, transportation
from their home to North Carolina, which would reimburse them
in the first week of employment, and some of the recruiting fees.
We supported a legal case known as DeLuna and Garcia-Alvarez
that a judge ruled to eliminate those charges, and that the employ-
ers had to pay those fees up front. Although the NCGA farmers
were immediately compliant, that wasn’t the case with all these
other recruiters in Mexico.

Chairman MILLER. Yeah.

Mr. VELASQUEZ. And I think that those fees should be eliminated
to avoid the invitation for abuse anytime money changes hands in
Mexico.

Chairman MILLER. Ms. Clarke.

Ms. CLARKE. Thank you very much, Mr. Chairman.

I really believe that resolving this very complex issue in a hu-
mane and dignified way with one eye on the present and one eye
to the future of our Nation, its growth, its development and pre-
eminence in the worked is really critical.

The Federal H-2 guest workers programs, also known as the
temporary workers program, have brought roughly 121,000 work-
ers into the United States based on 2005 data.

While much of the focus has been on increasing the numbers of
H-1B workers, other temporary workers have been ignored, specifi-
cally H-2A and H-2B workers who have been largely forgotten.
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Often these workers are legally or practically unable to change
their terms of employment or to switch employers and have hence,
in effect, become captive workers.

Although there are differences in the H-2A and H-2B programs,
there are two significant similarities I would like to point out.
First, the workers are bound to the employers who petition the De-
partment of Labor for their services. Even if the work situation is
abusive, these workers are not permitted to leave their job. Sec-
ondly, though there are labor protections on the books, these pro-
tections exist only on paper.

In 2004, the Department of Labor conducted only 89 investiga-
tions into complaints filed against H-2A employers. There is no
available data on how many investigations the Department of
Labor conducted on H-2B employers. Even when the Department
of Labor finds an employer in violation of various labor regulations,
the Department has historically not prevented the employer from
participating in the visa programs.

Before any decisions are made regarding the expanding number
of temporary workers allowed in the country, I believe we first
have to ensure that temporary workers are extended fair and en-
forceable labor protections.

I would like to extend a question to the panel. There are grave
inequities between H-1B and H-2B programs. H-1B workers are
generally protected by our labor laws. These workers can apply for
permanent residence, and their families can accompany them to
the United States. However, the H-2 workers cannot apply for per-
manent residence, nor can their families accompany them to the
United States. H-2 workers generally do not have the basic protec-
tions of our labor laws. Essentially H-2 workers are second-class or
indentured workers.

This two-tiered system is reminiscent of the way minorities were
treated during segregation. Why is there such disparity between
the treatment of H-1B and H-2 workers?

Ms. BAUER. If I may respond to that. I think that your point is
absolutely correct, that H-2 workers are treated as second-class
citizens. I am not an expert on the H-1 program, so I wouldn’t want
to comment on how that works in practice, because I know people
have concerns about that program.

I would say that it is not appropriate for us to judge whether this
program works by judging whether workers are willing to accept
the system, because we could have a system that offered these posi-
tions to people and said, we are going to pay $1 an hour, and you
have to live in cages, and there would be a certain number of work-
ers in other countries who would take that.

The question really is are these conditions conditions that we
consider fair and acceptable for workers to experience here in the
United States? And I think if we look at the H-2 program, and we
look closely at how it operates in practice, not on paper, I think we
would have to conclude that these are not acceptable conditions.

Dr. HoLt. I would like to offer a different perspective, and, first
of all, I would like to suggest that I think the premise of your ques-
tion is not accurate. First of all, as earlier testimony and questions
have pointed out, there is a huge difference between H-2A and H-
2B on the H-2 side. With respect to H-1B—and I am not as—I don’t
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works as much in that area, but I have practiced in that area—
frankly, there isn’t a lot of—to characterize that as heavily en-
forced, I think, is simply wrong. In fact, I think if you lined up
these three visa categories and said where is the most enforcement,
it would be in H-2A. Where is the least enforcement? It with prob-
ably be in H-2B.

Enforcement is important, there is no question about that. The
number of investigations is not a good measure of how much en-
forcement is concerned, because an investigation is only initiated if
a workplace audit by a compliance office suggests that there is a
problem that needs to be investigated. So that the reality is that
in the H-2A arena, for example, one of the concerns that employers
have, and one of the reasons why, frankly, the 1 percent of job op-
portunities in this country that are in the H-2A program, it is very
much self-selected in terms of employers who are willing and, in
fact, in many cases already in compliance with the programs and
are willing to undergo the kinds of enforcement scrutiny that that
program entails.

The other 99 percent is where we ought to be focusing our atten-
tion. When we talked, for example, earlier, in the earlier questions,
about coyotes and so forth, we are talking about the persons who
are bringing these people into the country illegally. It is not a ques-
tion of do they hold visas and so forth; there aren’t any visas.
These are people who are paying to come into the country, are
being smuggled into the country illegally, and often under condi-
tions physically—we have hundreds of deaths, and I am sure you
are all familiar with.

So I think the predicate of the question really needs to be reex-
amined.

Chairman MILLER. Thank you.

Ms. Woolsey.

Ms. WooLSEY. Thank you, Mr. Chairman, and thank you for this
hearing, and thank you for your legislation to clean up and clamp
down on recruiters. We have a lot of work to do. I am sorry I have
missed the witnesses’ testimonies, but I certainly enjoy listening to
the responses to my colleagues.

I have a question for you, Mr. Velasquez. If the unions and the
H-2A companies and employers in North Carolina have been able
to get together to improve the treatment of workers, what can Con-
gress do—using that experience as a model, what can we do to pro-
mote the same kind of collaboration? And would AGJOBS do some-
thing to help make that possible?

Mr. VELASQUEZ. Well, AGJOBS definitely gives us an oppor-
tunity to create what I called earlier the necessary tensions within
the industry for self-regulation where workers and employers can
cut out their own deals an set the standard instead of having Con-
gress or the Department of Labor impose the standards on them.

I think the other thing, and I don’t know if it is a bad word
around this place, but the whole issue of the right to work laws in
the South, how in the world can you organize these kinds of ten-
sions when you have that kind of obstacle in front of you? We are
constantly harassed by the Right to Work Foundation. They got
their printout resignation forms with all kinds of legal citations cir-
culated all over the place. These are the kinds of obstacles that we
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have to put up with in trying to get people organized so that there
can be the negotiated tensions with the employers. So, I mean, that
is one thing we can look at.

The other thing is Congressman Miller’s initiative on overseeing
these recruiters, because the corruption in Mexico, let me tell you,
it is not just a one-shot deal that these corrupt elements are in-
volved in; they are involved in everything they can get their hands
on. One day they may be a coyote smuggling people illegally. On
the other hand, next day they may be working as runners between
recruiters and workers, trying to hook people into the system for
whatever fees they can bribe or extort or blackmail them out of.

I think that initiative is going to have to be very important to
give us an ability to defend people. And if we don’t have a leverage
in order to utilize and fight back these kinds of elements, while we
are stuck in the dark and fighting the way we do now, we have to
pay a heavy price for it.

Ms. WoOLSEY. Well, thank you for that.

I have a general statement question that probably won’t take
long answers from any of you. We have all been following the im-
migration debate, and one of the requirements will be from any of
the—either side of the debate would be that the Federal Govern-
ment provide employers with the information they need in a sys-
tem, a data system, that they can go to to find out a person’s sta-
tus, a worker’s status, H-2 workers, any immigrant workers.

Well, I have to tell you my experience, the experience of my of-
fices in California where we have a full-time person plus just work-
ing on immigration today, because that department is so bad. I
cannot imagine turning our workers lives over to that system. They
can’t even now figure out if two people in one family should be
here. So would somebody like to tell me what you think—how long
you think it will take before something like that could actually
work for the worker?

You want to start, Secretary Marshall?

Mr. MARSHALL. I don’t know how long it will take, but I agree
with your characterization of the present system——

Ms. WOOLSEY. Gentle, aren’t I?

Mr. MARSHALL [continuing]. Is simply not adequate, and that is
part of the reason I recommend that we come up with a different
system that will give us one to provide the kind of data that we
have some confidence in, and I think that can be done.

I actually—when I was working on immigration in the Carter ad-
ministration, we proposed a system that I think would have gotten
us much farther than we are now. An integral part of immigration
reform, it was a simpler system, and that was the workers would
not have to have any kind of card, but they would have to get—
people who changed jobs and new workers, they would get a work
authorization number, and they would get that from the employ-
ment service or somebody else. And the employer’s sole obligation
would be to check that number, like do you with a credit card.

Now, the credit card people told my staff that the problem we
were thinking about was immigration control, was simple com-
pared to the ones they deal with every day. Now, what we did was
created the problem. There were two things. One, we found the So-
cial Security data system was in such a mess that we didn’t think
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we could rely on that. And the other thing that we did was put the
employer in charge of checking these credentials and at the same
time create an invitation to fraud in the credentials. Well, the em-
ployer has neither the ability nor the will to check those numbers,
so we needed to have a system that would generate the kind of
data we needed. OMB told me at the time it cost a billion dollars
to do that. My view is that in retrospect it would have been cheap
if we had done that.

Chairman MILLER. Thank you.

Mrs. Davis.

Mrs. DAvis OF CALIFORNIA. Thank you. I am afraid I might ask
you the same question that you have been asked, so quickly break
me off.

Just to go back, Secretary Marshall, I appreciated your com-
ments. You spoke about recruiting, and perhaps others have asked
about that. I was interested because as I have spoken to a number
of employers in the San Diego area, for example, and we have
talked about ways that you could incentivize people, or students
particularly, to work in agriculture, certainly for summers, but
even extended beyond that. You felt that the recruitment you had
done was successful, and that doesn’t seem to be the story that I
hear. I am just interested what you were successful as doing,
whether it was sustainable, whether people stayed on the job for
long periods of time at least, during a harvest at least, and what
we should learn from that, and what do you think is not being ad-
dressed in that area?

Mr. MARSHALL. My view is the primary recreating ought to be
done by the employer. An employer ought to make a good-faith ef-
fort to find people. If an employer does not make a good-faith effort
to find people, then I think one way to test the market is to have
an outreach program. In fact, I think the outreach efforts, one of
the most important inventions of the 1960s, we broke down a lot
of discrimination in this country through outreach programs, going
out finding people that employers told us they couldn’t find. They
said they didn’t hire any women or minorities because they couldn’t
find them. Well, we found them. We had a program to do that. In
fact, one of my programs was run by Alexis Herman.

Mrs. DAVIS OF CALIFORNIA. And did they stick with it?

Mr. MARSHALL. They stuck with it.

Now, I think it is important to make a distinction between what
is a temporary job. I don’t think you should have a temporary
worker program for permanent jobs, that doesn’t make any sense
to me. If it is a permanent program and a permanent job, you
ought to recruit people through green cards. That is better than a
guest worker, in my view.

The common characteristic of H-1B and the H-2 programs is de-
pendent on a particular employer. If the employer feels he gains
some control over the educated worker under H-1B, then they
won’t sponsor them for green cards, they would keep them in the
H-1B status, because this gives them more power over them.

But I think the idea of just assuming—I think it is because of
a lot of myths. The mythology is these workers only take jobs that
American workers won’t take. There is no such job. It might be one
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in a particular place, but there are no broad categories that if you
made a good-faith effort to find people——

Mrs. DAvis OF CALIFORNIA. I appreciate that, and I think we do
need to look at it more. I think a lot of employers would challenge
that today because they feel the folks aren’t there, at least in what
I say, a sustainable way beyond 2 weeks or long enough to really
have been certainly working there for a period of time because the
work is just too tough.

Mr. MARSHALL. It is, but American workers do tough work. And
I think it would be an insult to American workers to say they won’t
do tough work.

You know, I have watched the work the American workers do
and they do very tough work and are willing to do that, but if they
have options, they won’t take a job that is less than the option
available to them, and I think that is the real problem.

Now, one of the difficulties of testing any of these things is that
if the employer prefers the foreign worker, you are going to have
a hard time testing the proposition, that there are no domestic
workers prepared to take that job, and your statistics won’t show
that. The statistics will confirm that there are not many domestic
workers in that job, and you shouldn’t be surprised by that.

Mrs. Davis OF CALIFORNIA. May I ask—Dr. Holt?

Dr. HoLT. Yes. We are sort of engaging in an Alice in Wonder-
land discussion here. We know there are not enough U.S. Workers
to fill these jobs, and we know that because we look at the statis-
tics on the native-born population, and we are not producing them.
It is not—you know, they can shift around. Secretary Marshall is
quite right, workers have options, but if there are fewer workers
than there are jobs—and in our current economy there are at least
12 million more jobs than there are native-born workers to fill
them, and it may well be a good deal higher than that.

The bottom line is the jobs are not going to get filled by native
workers, and there are is only one other place they can be filled.
That is through immigration, or we dispense with the jobs. So the
notion that we recruit our way through this need for foreign work-
ers is simply—like I say, it is an Alice in Wonderland proposition,
we can’t do that because the bodies are not there.

Mr. MARSHALL. It is also false dichotomy. The only option is not
guest work, the immigrants are not guest work. The other option
would be to bring in green cards.

Dr. HoLt. Well, I would agree with that. I should have said for-
eign workers if I said guest work. The option is guest workers or
foreign-born workers, and we are talking here about the mecha-
nisms, I think, for how that happens. I would agree with that, Sec-
retary.

Mrs. Davis oF CALIFORNIA [presiding]. Do you have a question?

Mr. PLATTS. Thank you, Madame Chair.

I appreciate the Chairman of the committee holding the hearing.
I apologize. Being on seven subcommittees and having three of
them at one time has been a little challenging, so I apologize.

Dr. Holt, I want to ask you specifically, I believe you worked
with some businesses in my district in the process of certification
of foreign workers going through the process, if I understand cor-
rectly, in trying to work through the Department of Labor——
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Dr. HoLrt. I am sorry, Congressman, what is your district.

Mr. PraTTS. Central Pennsylvania, York, Gettysburg. I am sorry,
I should have helped you out there.

What I want to ask specifically is the—one of the things that has
come back to us this year—and in your experience is this an accu-
rate assessment—that it seems that year to year the expectations
of what is required for the expectations for employment of foreign
workers kind of ebbs and flows, there is no consistency, so that an
employer does the exact same thing this year as they did last year,
and nothing else has changed, but they are told, no, this year you
are denied because you didn’t do this or have this paperwork.

Is that an experience you have found in this process?

Dr. Hovt. Well, that has very much a problem. The H-2A regula-
tions have not changed since they were first issued as interim final
regulations in June of 1987. But the program and the requirements
for the program has changed, what is required and considered ade-
quate in an application, what is considered compliant with regard
to enforcement. They have changed radically; sometimes they
change within the same season. We had the experience this year
of all of a sudden in March an application that was filed in Feb-
ruary and was acceptable and certified was inadequately docu-
mented in March so that it is very much a moving target.

Mr. PraTTS. When that happened, is there any feedback given of
why the change? Are you able to get any substantive explanations
from anyone within the Department.

Dr. HoLT. Well, one of the clients that I work closely with is the
National Council of Agricultural Employers that represents users
around the country, and we have tried over and over again to raise
these issues with the Department of Labor. And I want to say, I
am sorry to have to say this, but the most substantive comment
that we have had from—and this was from the Chief of the Divi-
sion of Foreign Labor Certification in the Department of Labor in
a meeting we had on just one of these issues this spring, because
this year has been a very difficult year in that regard, if growers
don’t like the way that we administer this program, then they
ought to not use it.

That doesn’t get you very far.

Mr. PLATTS. Not real helpful.

Ms. BAUER. If I could follow up, I think we would be remiss if
we left the committee with the impression that the Department of
Labor was denying H-2A cases left and right. It may be there is
paperwork involved and they request follow-up, but the vast, vast
majority of these applications are getting approved.

Mr. PLATTS. They are getting approved, but in a very lengthy—
and much lengthier than what we would like or is supposed to
occur. The process or delays in processing has been significant in
recent years?

Ms. BAUER. We have all, I think, agreed that we accept the pro-
posals to streamline the H-2A application through the ag jobs bill,
and we all sort of bought into that, but honestly, an H-2B applica-
tion, for example, involves a few pieces of paper that have to be
filled out and an ad that has to go into the local newspaper for 3
days. It is simply not an onerous process. And one can ask why
that is, but we should not leave the committee with the impression
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that this is so difficult that no one is able to successfully maneuver
it, because the truth is that people are able to successfully maneu-
ver it, and the Department of Labor rarely turns down these appli-
i:ations, even when the employer has a woeful history of labor vio-
ations.

Dr. HoLT. Congressman, I would like to point out that there is
again a vast difference between the H-2B program and the H-2A
program. An H-2B application is a few pages. An H-2A application
is typically a half-inch of paper. The provisions for governing the
H-2B program in the Code of Federal Regulations cover less than
a page. The provisions for H-2A applications in the Code of Federal
Regulations cover about 30 pages. We are talking apples and or-
anges here.

The requirements and the constantly changing interpretation of
what these requirements really, in fact, require, that is the prob-
lem in the H-2A program, and what we have tried to do in ag jobs
is put a wall around this and fix it and say, okay, here is what the
requirements are. They aren’t whatever you decide they should be
when you get out of bed in the morning, they are going to be this,
and so that everybody knows what the rules of the games are and
they stay that way.

Mrs. DAvVIS OF CALIFORNIA. Ms. Bauer, do you want to comment
quickly on this? And then we will quickly turn to our last ques-
tioner.

Ms. BAUER. Yes. I just wanted to say that I think by focusing so
much on the inadequacies of the protections for H-2B workers, I
don’t want to leave anyone with the impression that the H-2A pro-
gram is paradise on Earth for workers. Many of the cases we refer
to in our report are about about H-2A workers who are abused on
the job and who also don’t receive in practice the protections that
are written into the law.

Mr. PLATTS. Thank you.

Mrs. DAvVIS OF CALIFORNIA. Thank you, Mr. Platts.

My sense of that is that there is a big discrepancy, too, in terms
of what it actually costs people to obtain those. Was that in your
testimony or——

Ms. BAUER. I think the practice—the distinction we often see is
based largely on the countries that workers are coming from. That
Mexican workers tend to pay 1- to $5,000, and workers—as you get
further away from Guatemala, you don’t see workers paying less
than $2,500 and as much as $7,500. And Asian workers are paying
at least 10,000 to get these jobs. I think that has where we see the
divisions.

Mrs. DAVIS OF CALIFORNIA. Thank you.

Ms. Shea-Porter? Final question.

Ms. SHEA-PORTER. I want to qualify something. I had asked if
the coyotes were involved in the application process. I believe, Dr.
Holt, that you said they were not, they only worked with the
illegals, but I thought I heard Mr. Velasquez say they are involved
in all aspects, even the ones who are actually getting visas; is that
s0?

Mr. VELASQUEZ. That has what I said, and I can probably pro-
vide names of some of those people.

Ms. SHEA-PORTER. Okay. I wanted to make sure.
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Dr. HoLT. Well, we may be talking about terminology. The term
“coyote” is usually used to refer to someone who specifically smug-
gles a person across the border illegally.

One of my admonitions to my clients who use the H-2A program
is that you want to be careful not to be substituting a legal coyote,
i.e., a facilitator through the H-2A program, for the illegal coyote
that smuggled this person across legally.

My perspective is while I wouldn’t sit here and say that there are
not abuses, occasionally abuses, in the recruitment of H-2A work-
ers, that through the legal program that they are, frankly, not fre-
quent, they are pretty rare, and they pale to the point of disappear-
ance compared with what occurs with respect to illegal—the admis-
sion—the entry of the illegal workers.

Ms. SHEA-PORTER. Mr. Velasquez, you say it is a significant prob-
lem for those actually following the process to get the visas, but
they are still being exploited?

Mr. VELASQUEZ. I believe it is. In our experience the people we
have run into in those villages, those remote areas, as to what hap-
pens, I just did an educational tour in four towns in northern Mex-
ico, Ciudad Taumalipas, Ciudad del Maiz, Tamazunchale and
Tompamolon, and everywhere I went, people said to me, I was
ripped off by this runner promising me I was going to be taken by
a recruiter.

It is not the recruiters, it is those criminal elements who work
independently or on nobody’s payroll, and those are the same types
of people that the next day they may be an actual coyote smuggling
people across the border.

Mrs. Davis oF CALIFORNIA. Thank you very much. Thank you all
for the hearing. We appreciate your being here and staying on. And
Members, as previously ordered, you will have 14 days to submit
additional materials for the hearing record.

[The information follows:]

Prepared Statement of Hon. Jason Altmire, a Representative in Congress
From the State of Pennsylvania

Thank you, Mr. Chairman, for holding this hearing about current and proposed
guest worker programs, and their impact on American workers.

Currently, there are 120,000 guest workers in this country on H-2A and H-2B
visas. The H-2A program is designed to allow the temporary admission of foreign
workers into the United States for seasonal agricultural work. Similar to the H-2A
program, the H-2B program allows temporary admission for non-agricultural work,
such as landscapers, maids, and construction workers.

As the Committee is aware, the Senate is actively debating the Kennedy-Kyl bill,
which introduces a new Y visa category for temporary guest workers and reforms
the H-2A program. The House immigration bill, as embodied in the STRIVE Act,
creates an H-2C visa with a cap of 400,000.

I have some serious concerns about both the Senate and House immigration pro-
posals. Both substantially increase the number of guest worker visas available. Is
there a clear demand for this increase in the number of visas? Are hard-working
Americans available to fill these jobs? How will these proposals impact employment
levels and the average citizen’s wages?

As we move forward in the immigration reform debate, I hope we will take the
time to thoroughly examine these issues and how changes to the guest worker pro-
grams will impact the average, hard-working American citizen.

I yield back the balance of my time.

[The prepared statement of the AFL-CIO follows:]
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Prepared Statement of Jonathan P. Hiatt, General Counsel, American
Federation of Labor and Congress of Industrial Organizations (AFL-CIO)

Chairman Miller, Members of the Committee, thank you for allowing the AFL-
CIO to contribute to the important discussion before the Education and Labor Com-
mittee regarding the recruitment and employment of temporary foreign labor.

My name is Jonathan Hiatt, and I am General Counsel to the American Federa-
tion of Labor and Congress of Industrial Organizations (AFL-CIO), which is a vol-
untary federation of 55 national and international labor unions. Members of unions
affiliated with the AFL-CIO are construction workers, teachers and truck drivers,
musicians and miners, firefighters and farm workers, bakers and bottlers, engineers
and editors, pilots and public employees, doctors and nurses, painters and labor-
ers—and more. The AFL-CIO was created in 1955 by the merger of the American
Federation of Labor and the Congress of Industrial Organizations. Since its found-
ing, the AFL-CIO and its affiliate unions have been the single most effective force
}‘n A{nerica for enabling working people to build better lives and futures for their
amilies.

The AFL-CIO has been involved in the struggle on behalf of immigrant workers’
rights for decades. In 2000, the AFL-CIO Executive Council adopted an historic res-
olution that, for the first time, called for legalization of the undocumented popu-
lation and welcomed immigrants, regardless of immigration status, into the labor
movement.

Since then, we have continually supported comprehensive immigration reform,
which is now long overdue. The current system is a blueprint for exploitation of
workers, both foreign-born and native, and is feeding a multimillion-dollar criminal
enterprise at the United States-Mexico border.

Our failed immigration system has created a two-tiered society. Today, there are
approximately 12 million undocumented immigrants in the United States, with a
net annual increase in the 1990s of approximately 500,000 persons.! It is estimated
that 80 percent of those persons are working.2 Undocumented workers have no so-
cial safety net (other than emergency medical services), and do not have the protec-
tions of U.S. labor and employment laws. Protections against discrimination, for ex-
ample, are not available at all to undocumented workers in parts of the United
States.? The result of our failed immigration system is that there are two classes
of workers, only one of which can exercise workplace rights. As long as this two-
tiered system exists, all workers will suffer because employers will have available
a ready pool of labor they can exploit to drive down wages, benefits, health and safe-
ty protections and other workplace standards.

The AFL-CIO’s answer to the “immigration crisis” is to reform immigration law
in a way that places workers’ rights at the forefront, and ensures that we will be
able to take control of our borders by removing the economic incentives to exploit
immigrant workers that are currently driving illegal migration.

Our approach has three core principles: (1) the law must provide a real mecha-
nism by which all undocumented workers can regularize their status; (2) foreign
workers must hereafter come into the United States with full and equal access to
workplace protections, which means that future flow needs should not be met by
temporary worker programs; instead, Congress should reform the employment-based
permanent visa system to tie the number of visas available to real economic indica-
tors; and (3) enforcement of labor laws must go hand-in-hand with enforcement of
immigration laws.

The Law Must Provide a Clear Path to Legalization

First, the law must provide a real mechanism so that all undocumented workers
can regularize their status. Undocumented workers face serious obstacles in enforc-
ing their labor rights. In addition to language and cultural barriers, workers’ lack
of formal status forces many of them to work in substandard conditions, because
they fear that if they report violations, they will face deportation. Unfortunately,
that fear is all too real.

In a well-publicized case in Minneapolis in 1999, workers at the Holiday Inn Ex-
press voted in favor of union representation in a National Labor Relations Board
(NLRB) election. Days later, the manager called eight of the workers, all Mexicans,
into the office, where the workers were met by immigration authorities, who asked
them whether they had “papers.” When the workers admitted that they did not,
they were handcuffed and taken to an INS detention facility.4

That scenario is not uncommon. “Undocumented” status has given employers, and
their counsel, a powerful tool to use in their attempts to repress worker rights. A
recent report by Human Rights Watch that focused on the meatpacking industry,
which is known to employ undocumented workers, found that many employers take
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advantage of workers’ fear of drawing attention to their undocumented status “to
keep workers in abusive conditions that violate basic human rights and labor
rights.” 5

That tool was made even more powerful by the Supreme Court, in Hoffman Plas-
tic Compounds v. NLRB,® when it held that undocumented workers are not entitled
to backpay, the National Labor Relations Board’s traditional remedy. This holding
has, in practice, made it much more difficult, and in some cases impossible, for an
entire class of workers to exercise the right to join a union and bargain collectively.

A group of Spanish-speaking mineworkers in Utah learned that lesson first-hand,
when they attempted to organize the Kingston Co-Op Mine in 2003. Workers at that
mine earned $5.25-$8.00 per hour, with virtually no health care or other benefits,
substantially less than the approximately $20 per hour that unionized mine workers
earn.” Many of the workers had worked for the Company for many years, and some
had returned to Mexico annually. There is evidence that Company representatives
had assisted some of the workers to come into the United States to work, and
turned a blind eye to the workers’ lack of work authorization, until the workers
began to organize.

As is common in organizing campaigns, just prior to the union election, the em-
ployer sent a letter to most of the workers who would be voting, requiring the work-
ers to provide proof of work authorization. The employer then fired some of the
workers, ostensibly for their failure to provide adequate proof of work authorization.

The union filed charges with the NLRB alleging that the employer had fired the
workers in retaliation for their attempt to join a union. Even though the Board
found merit to the charges, it refused to seek reinstatement or back pay for the
great majority of the workers because the Board determined that the workers lacked
work authorization.8

Undocumented status has also resulted in denial of protections afforded to work-
ers under state laws, further exacerbating the creation of a two-tiered workforce.
Following the Hoffman decision, several states have limited or eliminated such basic
workplace protections as compensation for workplace injuries and freedom from
workplace discrimination.® These rights and remedies are in some instances the
only protections available to workers.10

In fact, some state laws now essentially reward employers for suddenly “discov-
ering” that a worker is unauthorized, thus releasing the employer or workers’ com-
pensation insurance carrier from any back pay or front pay obligation. In Michigan,
for example, workers who are injured on the job and who used false documents to
secure employment are not entitled to wage loss benefits. Employers are free to “dis-
cover” the workers’ use of false documents after the worker is injured, which has
encouraged employers to investigate the workers’ documentation only after an in-
jury occurs.11

Workers’ rights are being chilled in other equally troubling ways. For example,
an Assistant United States Attorney in Kansas has been encouraging employers, in-
surance companies and others to verify injured workers’ immigration status after
workers file a workers’ compensation claim, and refer those cases to his office for
prosecution for document fraud. That has resulted in the injured workers being de-
ported and thus unable to pursue workers’ compensation claims.12

Workers who try to vindicate their rights through private labor and employment
law enforcement, that is, by filing lawsuits, are facing similar obstacles. Employers
and their counsel often seek discovery of the immigrant-plaintiffs’ immigration sta-
tus,13 an action that serves to chill immigrants’ willingness to pursue their work-
place rights.14

In one outrageous but not uncommon case, forestry workers in Virginia brought
an action alleging violations of minimum wage and overtime laws, as well as state
claims related to their housing conditions: they were forced to live in a warehouse
surrounded by barbed wire, were locked into the warehouse at night, and had a sub-
stantial portion of their pay check deducted to cover their substandard housing.
During the plaintiffs’ deposition, which was conducted at the employer’s office, the
employer’s counsel asked the plaintiffs whether they had a valid work permit. When
counsel for the plaintiffs objected, the employer asked for a break. A short time
later, the local police arrived, and asked the workers whether they were illegal
aliens. When the workers refused to answer—per the instructions of counsel—the
police together with the employer called the Department of Homeland Security
(DHS), whose agents arrived at the facility about two hours later. Thanks to the
intervention of lawyers from around the country, the plaintiffs were able to convince
DHS that this was a labor dispute in which it should not be involved, and the
agents left.15 However, the chilling effect of the employers’ actions was felt by the
remaining plaintiffs.
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Under current law, the exploitation of undocumented workers is economically at-
tractive. The law has strengthened the perverse economic incentive that employers
have to violate immigration laws. As long as employers have access to a class of
workers that they can prevent from exercising labor rights by merely asking a sim-
ple question: do you have papers?, the incentive to exploit will continue.

One key to removing that incentive is to regularize the status of the undocu-
mented population. In order to be effective, a legalization program must be inclu-
sive, practical and swift.16 Any program that denies a substantial number of work-
ers the ability to adjust their status, either by including burdensome requirements
or fees and fines that are outside the reach of the undocumented workers, will ex-
clude millions of workers. A program must also be practical in order to encourage
people to come out of the shadows, and it must be implemented quickly. A program
that does not meet these criteria will perpetuate a two-tiered system that operates
to the detriment of all workers in the U.S., because having a large secondary class
of workers who cannot exercise workplace rights enables employers to drive down
v;laggs, bgneﬁts, health and safety protections and other workplace standards across
the board.

Unfortunately, the current legislative proposals do not satisfy this first principle.
The Security Through Regularized Immigration and Vibrant Economy Act of 2007,
the “STRIVE” Act, contains a “touch back” provision that would require workers to
leave the United States before they qualify for permanent status. That provision dis-
courages workers from applying for legalization for several reasons. Many workers
fear that they would not be able to return if they were required to leave the country,
and would opt to remain in undocumented status. Others will likely lose their jobs,
given that it is unlikely that employers will hold open jobs for those who are “touch-
ing back.”

We understand that politics are pushing legislators to take a punitive approach
to legalization. The “touch back” provision is one example. We urge Congress to
rethink that approach, because it is not only punishing the undocumented, but also
creating obstacles to having one class of workers in the country, with equal rights
for all.

Future Foreign Workers Must Come into the U.S. with Full Rights

A second guiding principle in AFL-CIO’s immigration policy is that workers who
come to the United States in the future to fill actual labor shortages should enter
with full rights. Current legislation addresses the influx of future workers through
guest worker programs or, as they are now sometimes called, “worker visa pro-
grams.” That is a framework driven entirely by the desire of some in the business
community to have a constant and exploitable pool of workers.

Proponents of these temporary worker programs claim that they need guest work-
ers to do the jobs that Americans will not do. However, the reality is that there are
no jobs that Americans will not perform if wages and other working conditions are
adequate. There is no industry in the United States today that relies entirely on
foreign workers, and of 473 occupational titles, only four are even majority foreign-
born—stucco masons, tailors, produce sorters and beauty salon workers.l?” The in-
dustries in which the undocumented predominately work—hospitality and janitorial,
services, construction, landscaping, meatpacking and poultry, for example—are all
staffed by a great majority of U.S. workers.18 More than 80% of workers in construc-
tion and in the janitorial industries are U.S. citizens or lawful permanent resi-
dents.1® The truth is that the business community wants guest workers to fill these
jobs because that will allow it to fill permanent, year-round jobs with exploitable
temporary workers. The result will be an even further depression in wages, particu-
larly in the low-wage labor market.

A recent report by the non-partisan Congressional Research Service concluded
that a guest worker program such as the one approved by the Senate in the 109th
Congress (S. 2611) “could be expected to lower the relative wages of competing
[U.S.] workers,” and would have the greatest impact on young native-born minority
men and on foreign-born minority men in their early working years.2? Notably, the
size of that guest worker program (capped at 200,000 visas annually) is less than
half the size of current proposed programs.2! Logic dictates that the impact on those
workers would be even more profound if a larger program were implemented.

In order to mitigate the negative labor market impact of guest worker programs,
longstanding United States guest worker policy requires that temporary workers
should be used only to satisfy short-term or seasonal labor needs. The H2-A agricul-
tural guest worker program, the best known of these programs, is designed to sat-
isfy seasonal needs, requiring large numbers of workers during the growing season,
which may be as short as 6 weeks. Similarly, the H2-B program allows non-agricul-
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tural employers in industries such as landscaping, hospitality and crabbing, to hire
non-U.S. workers on a temporary basis to fill their seasonal needs.

The United States has been experimenting with temporary worker programs for
almost a century, without a single success.22 The most famous of those experiments,
the Bracero program, began in 1942 as an agreement between the United States
and Mexico to address the labor shortages in agriculture and in the railroad indus-
try. More than four and a half million Mexican workers toiled in the United States
under the program between 1942 and 1964. Once the contract period ended, how-
ever, they were required to turn in their labor permits and leave the United States
with no right to long-term or permanent residence.

The failure of guest worker programs has been recognized by every single Con-
gressional Committee that has studied them. For example, in 1977, the Carter Ad-
ministration included a recommendation in its immigration reform package that a
temporary worker program should be given a comprehensive review. The Carter Ad-
ministration distanced itself from the failed Bracero program—much like all the
proponents of current guest worker proposals are doing in the current legislative
cycle—but implied that a new framework for a temporary worker program might
meet the needs of business while not causing a detrimental impact on wages and
working conditions for workers already in the U.S.23 The Commission for Manpower
Policy, responding to President Carter’s charge, disagreed, and concluded after a de-
tailed study that it was “strongly opposed” to any expanded temporary worker pro-
gram because such programs depress wages and increase the population of undocu-
mented workers.24

Similarly, the “Jordan Commission,” which was created by the 1986 Immigration
Reform and Control Act to study the nation’s immigration system squarely rejected
the notion that guest worker programs should be expanded. In its 1997 final report,
that Commission specifically warned that such an expansion would be a “grievous
mistake,” because such programs have depressed wages, because the guest workers
“often are more exploitable than a lawful U.S. worker, particularly when an em-
ployer threatens deportation if workers complain about wages or working condi-
tions,” and because “guest worker programs also fail to reduce unauthorized migra-
tion” [in that] “they tend to encourage and exacerbate illegal movements that per-
sist long after the guest worker programs end.” 25 In fact, there is not one publicly
funded, nonpartisan study that has found any merit in guest worker programs.26

Proponents of the latest breed of guest worker programs have distanced them-
selves from the discredited Bracero and other past programs by labeling the new
proposals as “break-the-mold” programs. Yet, the new proposed programs offer even
fewer protections to workers than those provided in the Bracero program. Braceros,
for example, were entitled to free housing, medical treatment, transportation, and
pre-set wages that were at least equal to those of U.S. citizen farm workers, and
a contract in Spanish. Despite these protections, Braceros experienced numerous
abuses, including racial oppression, economic hardship, and mistreatment by em-
ployers, and the program also had a well-documented downward effect on the wages
of U.S. citizen farm workers.2?” The new guest workers, who would not even have
the promise of such protections, can fare no better.

The H1-B program, which Congress created in 1990 to ease the claimed tem-
porary shortage of skilled workers in the high technology field, also shows why this
new approach is flawed. In 1998, as a temporary remedy for a claimed desperate
labor shortage in the high technology field, Congress nearly doubled the number of
H1B visas available for the following three years, and imposed a fee on employers
that was meant to fund training programs to improve the skills of U.S. workers.
More than fifteen years after the inception of the H1-B program, employers continue
to call for more H1B visas, while little effective training of U.S. workers has been
accomplished, and wages and other conditions in the industry have deteriorated.28

One of the fundamental flaws in the H1-B program is that it does not test the
U.S. labor market. As the DOL acknowledges on its own website, “H1-B workers
may be hired even when a qualified United States worker wants the job, and a
United States worker can be displaced from the job in favor of the foreign work-
er.” 29 Employers are simply required to file an attestation of the wages and working
conditions offered to the H1-B workers with the Department of Labor’s Employment
and Training Administration. The Department of Labor has no authority to verify
the authenticity or truthfulness of the information; the Department can only review
the application for omissions and obvious inaccuracies.3°

The United States Government Accountability Office (GAO) concluded last year
that the DOL was failing even in that minimal task.3! For example, from January
2002 through September 2005, DOL electronically reviewed more than 960,000 ap-
plications and certified almost all of them.32 Moreover, GAO found over 3,000 appli-
cations that were certified even though the prevailing wage rate for the application
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was lower than what is required by statute, in some cases, more than $20,000 lower
than what is required by law.33

The H1-B program was enacted to fill a spot labor shortage, while workers in the
U.S. obtained adequate training and education in high tech and professional jobs.
In reality, the poor design of the H1-B program has failed to meet the training ob-
jectives, and instead has facilitated and accelerated the outsourcing and offshoring
of jobs. The largest users of the H1-B program are outsourcing firms, whose busi-
ness is to move jobs overseas.3* These firms import H1-B workers, train them in
U.S. companies, and then send the workers back home, taking with them the jobs
that they were previously doing in the United States.35 In fact, in many instances,
U.S. workers were forced to train their H1-B replacements.36

The nation’s experience with the H2-B program, aimed at low-wage seasonal jobs,
is also instructive, particularly because the new proposed guest worker programs
are aimed at much the same population of workers, and in fact, are modeled on the
H2-B program. In practice, the H2-B program is rife with abuses. Workers on H2-
B visas are particularly vulnerable because they tend to be isolated, transient, non-
English-speakers unfamiliar with U.S. laws. Like the workers who would come into
the United States under the proposed new programs, H2-B workers have little ac-
cess to legal services because the Legal Services Corporation (LSC)-funded attorneys
are generally not permitted to represent H2-B workers, and very few states have
unrestricted legal services offices that represent H2-B workers.37

A recent report by the Southern Poverty Law Center exposes the substantial cur-
rent exploitation of workers in temporary worker programs.38 For workers who toil
in those programs, that exploitation begins at home, where workers are usually re-
cruited by labor contractors who require that workers pay a sizeable fee for the op-
portunity to work in the programs. Guatemalan workers, for example, are charged
as much as $5,000 by the recruiters, and it is not uncommon for workers in Asia
to pay as much as $20,000 for their guest worker visas. Workers who are recruited
into these programs are often poor, and are forced to turn to loan sharks in order
to finance the recruiters’ fees. Workers are also often required to leave behind with
an agent of the employer or recruiter collateral, such as a deed to a home or a car,
to ensure that workers will comply with the terms of their contracts. The result is
that workers arrive in the United States so heavily indebted that they can not leave
their jobs, even if the law allowed them to do so.

Once in the United States, guest workers have few labor protections. A major flaw
in current guest worker programs is that there is no effective means to enforce the
requirements of the program. Even though the current H2-B program requires that
employers pay the “prevailing wage,” that requirement is often ignored, with impu-
nity.39 The DOL has determined that it has no authority to enforce the conditions
in the employer’s applications for guest workers, nor the ability to enforce the terms
of workers’ contracts.4? Therefore, workers who are not being paid, or are being paid
below the prevailing wage, have no way to enforce those provisions other than
through private law suits, which are expensive.

Guest worker programs also allow employers to evade U.S. anti-discrimination
laws altogether. Current law allows recruiters and labor contractors to discriminate
based on gender, age, and presumably any other category protected under U.S. laws,
as long as that conduct takes place outside the United States.4! If an applicant in
the United States is denied a job on the basis that he or she is over 40 years old,
and the application was made within the United States, the employer would be vio-
lating the Age Discrimination in Employment Act (ADEA)42 and the worker could
sue to recover damages and to enjoin the employer’s practice. However, if the em-
ployer is applying that practice just across the border in Mexico, and hiring workers
who will be entering the United States through a guest worker program, then U.S.
laws do not stop that employer from freely discriminating because courts have con-
cluded that our employment laws do not cover conduct outside the United States.

Before Congress expands or creates yet another guest worker program, it must
address the flaws in the current programs.

First, Congress must build protections into the infrastructure of the programs
that protect against worker abuse. At a minimum, for-profit labor contractors should
not be permitted to participate in any temporary worker programs. Only the end-
use employer should be able to petition for workers, and employers should be
banned from using for-profit foreign labor contractors in the process.

Another fundamental protection that any temporary worker program must pro-
vide is an effective mechanism to test the U.S. labor market through a rigorous
labor certification process before allowing employers to bring in foreign workers. At-
testation programs, which essentially allow employers to monitor themselves, do not
protect workers.
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We believe that there should be a “two-test” principle for labor certification: a
finding that there are no U.S. workers available to fill the position and another that
granting certification will not depress the standards of, or otherwise cause harm to
U.S. workers. This principle applies to all guest worker programs, whether high
skill or low-wage.

A rigorous labor certification process must accurately determine labor shortages,
include adequate wage protections, guard against the displacement of U.S. workers,
and provide an adequate system for advertising jobs beyond the local labor market.
We believe that state Employment Security Agencies must be an integral part of
the process, given that they are best positioned to analyze employers’ need for for-
eign workers, provide assistance to employers regarding the recruitment of U.S.
workers, and determine the prevailing wages.

The trigger for any temporary worker program visas should be based on a thor-
ough and adequately funded labor certification process that includes mandatory
public posting of the jobs with the state Employment Service, so that the state agen-
cies can review job postings against the visa applications received. Because state
Employment Security Agencies are uniquely linked, workers in Kansas can learn
that there are openings in landscaping jobs in Iowa, for example, and should be able
to apply for those jobs before employers are allowed to import workers.

One of the fundamental flaws of temporary worker programs is that they give em-
ployers tremendous control over workers because if a temporary worker loses his or
her job, he or she is faced with the choice of leaving the United States or becoming
undocumented. Workers do not want to face that choice, and therefore, they do not
complain about workplace violations. Two fundamental changes to current programs
must be enacted to mitigate this chilling effect: (1) Congress should provide mean-
ingful whistleblower protections, so that workers who expose workplace violations
and as a result are fired, do not have to face immediate removal; and (2) workers
should have the ability to leave unsatisfactory jobs without having to face the choice
of departing the United States or becoming undocumented.

Such appropriate “portability”, however, should not allow a subsequent employer
to avoid the requisite labor market testing and certification, since otherwise the es-
sential fundamental labor protections will be undermined. Workers in any non-im-
migrant category (that is, temporary), and especially those in the low-wage labor
market, will always face pressure to find a new job quickly, because by definition,
they are not entitled to unemployment insurance or any other safety net benefits.
If subsequent employers do not have to test the labor market and therefore are not
subject to prevailing wage standards, those employers will be able to employ the
temporary foreign workers at substandard wages and working conditions. Therefore,
portability must come with a requirement that every subsequent employer undergo
the same U.S. labor market testing and certification process before hiring a foreign
temporary worker. The H1-B program currently includes this framework or port-
ability, but given that H1-B employers are not required to test the U.S. labor mar-
ket to begin with, the H1-B program does not serve as the model of portability.

As discussed above, another flaw of guest worker programs is that they allow U.S.
employers to discriminate based on race, gender, age, and national origin, which is
outlawed in the U.S.43 Discrimination in relation to jobs that are performed in the
United States should not be tolerated no matter where it occurs. Congress must
specify that Title VII, Section 1981, the ADEA, and all other U.S. employment and
labor laws govern the conduct of any employer or other labor recruiter who partici-
pates in any temporary worker program, even if the conduct occurs outside the
United States.

Congress should also specify that workers who labor in temporary worker pro-
grams are entitled to workers’ compensation coverage and full remedies, even if they
leave the U.S. after they are injured on the job. Current law makes it practically
impossible for guest workers who are injured on the job to exercise their rights
under workers’ compensation laws because injured workers are forced to leave the
program and return to their home country, or become undocumented.

Statutory labor protections are only as good as their enforcement mechanism.
Guest workers face particular difficulties in enforcing their labor rights. Workers
often have little education, do not understand the U.S. legal system, have no access
to legal aid lawyers, and have great difficulty in finding private lawyers to represent
them. Requiring that employers post a bond that is at least sufficient in value to
cover the temporary workers’ legal wages, and crafting a system to allow workers
to make claims against the bonds would make it easier for workers to collect the
money they are owed.

Further, a robust remedial scheme is key to discouraging illegal conduct by em-
ployers. Penalties for violations of the terms and conditions of temporary worker
programs should be strengthened and must include remedies that are real deter-
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rents, including employer debarment. Enhanced monetary penalties such as puni-
tive damages and compensatory damages should also be provided. All of these rem-
edies must be available to workers and their representatives through private rights
of action, as well as through strengthened and adequately funded government en-
forcement programs.

Finally, guest workers must be able to adjust their status if they wish to do so.
This “path to permanency” is important, but it does not solve the problems that
workers face while they are laboring in the guest worker programs. In other words,
if the H2-B program were to continue with all its current flaws, and Congress sim-
ply added a provision that would allow H2-B workers to adjust their status after
laboring in H2-B status for a certain number of years, that “path to permanency”
would do nothing to fix the problems with recruiters, non-payment of wages, or the
inability of H2-B workers to exercise labor rights. All that such a “path to perma-
nency” would do is limit the number of years that the particular workers in question
are exploited. It would not remove in any way the attraction for employers to use
andever-changing source of foreign workers to depress wages and other labor stand-
ards.

The STRIVE Act, unfortunately, provides virtually none of the guest worker pro-
gram protection recommended above. It greatly expands the number of guest work-
ers that employers are allowed to import every year, and is modeled on the failed
and flawed H2-B program. The STRIVE Act is not limited to seasonal jobs, which
means that it is expanding significantly the types of jobs that employers would be
able to fill with easily exploitable temporary foreign workers, and for the first time
opening up permanent jobs to temporary guestworkers. Under the STRIVE Act, em-
ployers would be able to import foreign temporary workers to perform all kinds of
permanent jobs that don’t require a college degree, such as grocery store clerks, a
hofst of construction jobs, janitors, poultry workers, and truck drivers, just to name
a few.

The huge expansion of guest worker programs contemplated by current legislation
will not only harm United States workers, but also represents a radical and dark
departure from our long-held vision of a democratic United States society. We are
not a nation of “guests,” who, by definition, have only short-term and short-lived in-
terests, but a nation of people who believe in investing in our communities, in our
future, and in our democracy.

In the AFL-CIO’s view, there is no good reason why any immigrant who comes
to this country prepared to work, to pay taxes, and to abide by our laws and rules
should be denied what has been offered to immigrants throughout our country’s his-
tory: a path to legal citizenship. To embrace instead the creation of a permanent
two-tier workforce, with non-U.S. workers relegated to second-class “guest worker”
status, would be repugnant to our traditions and our ideals and disastrous for the
living standards of working families.

Instead we should revise the current immigration law in a way that guarantees
full labor rights for future workers and reflects real labor market conditions by re-
structuring the current permanent employment visa category. Under current law,
Congress has set an arbitrary cap of 140,000 permanent visas (green cards). We pro-
pose that the number be adjusted to reflect real employer needs for long-term labor
shortages. Employers should be required to test the labor market by first offering
jobs to workers who are already in the United States at wages that are attractive
to U.S. workers. If there are no workers inside the United States available to fill
the job, then the employer should be able to hire a foreign worker and sponsor him
or her for a green card. The number of such visas should be tied to real economic
indicators that reflect true labor shortages.

The proponents of guest worker programs offer no valid explanation as to why,
as a matter of public policy, the permanent system we advocate is not the preferred
model. The most common argument they make is that there are new circular migra-
tion patterns and workers who come here may not want to stay forever. There is
nothing in our proposal, or in current law, that requires that workers who come to
United States must stay here. The difference between the AFL-CIO framework and
the guest worker framework is that under our model, the workers who don’t want
to stay here forever have full worker rights while they work here. Subjecting work-
ers to diminished labor rights and protections simply because they will suffer those
conditions only temporarily is not sound public policy. Nor is it just.

Immigration Laws Should be Enforced in Tandem with Labor Laws

The third guiding principle in the AFL-CIO’s approach to reform is that enforce-
ment of labor laws must go hand-in-hand with enforcement of immigration laws.
Enforcement of immigration laws alone has failed to stem the tide of illegal immi-
gration. The current mechanism for enforcement of those laws in the workplace—
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the “employer sanctions” provisions included in the Immigration Reform and Con-
trol Act of 1986 (IRCA)44—completely ignores enforcement of labor and employment
protections. Instead, the IRCA adopted the very same focus that the current legisla-
tive proposals have taken on: punishment (fines) for employers who knowingly hire
and continue to employ undocumented workers. Such sanctions have failed to cur-
tail illegal immigration. In fact, they may well have accomplished the opposite,
given that sanctions have become one of the most powerful tools that employers
ha\}rle to defeat workers’ attempts to organize or to otherwise enforce their labor
rights.

In adopting the IRCA, Congress acted to cut off the “job magnet” that was causing
illegal immigration by requiring, for the first time, all workers in the United States
to have permission to work in the country and obligating employers to verify that
status. Even though that law was designed to hold employers accountable for the
hiring of undocumented workers and to stop the exploitation of workers, the result
has been quite the contrary: the IRCA essentially privatized immigration policy by
deputizing employers to be agents of the immigration service. Employers have re-
peatedly used the power the IRCA granted them to defeat collective action and to
retaliate against workers who attempt to enforce their labor and employment rights.

The principal study conducted on the relationship between workplace immigration
enforcement and labor disputes reveals a deep entanglement between workplace im-
migration enforcement and workers’ exercise of labor rights.45 Government data on
workplaces raided in New York, one of the largest DHS districts, reveals that 55%
of the workplaces raided by INS were the subject of at least one formal labor com-
plaint—that is, a charge had been filed with a federal or state employment or labor
agency. That figure likely underestimates the actual number of workplaces in the
midst of a labor dispute at the time of the immigration tip or raid because it does
not ingéude informal complaints to employers, much less litigation or union griev-
ances.

Workplace enforcement of immigration laws without regard to workers’ rights—
as Immigration and Customs Enforcement (ICE) currently operates—lowers stand-
ards for all workers because workers are deterred from reporting violations. ICE’s
blatant disregard of workplace standards was exposed clearly in 2005 when a group
of construction workers in North Carolina received a flyer at work, instructing them
to attend a mandatory health and safety meeting. The flyer was printed on letter-
head of the Occupational Safety and Health Administration (OSHA). However, when
the workers arrived at the meeting, no OSHA officials were present. Rather, ICE
officials were waiting, arrested more than 20 workers and placed them into deporta-
tion proceedings.4?

Effective enforcement of health and safety laws depends on workers to report haz-
ardous conditions. Genuine health and safety meetings, unlike the sham one that
ICE used to trap the workers, are key to that process because they enable workers
to learn to identify hazards, and to protect themselves. The chilling effect on worker
rights from these types of actions is clear.

The data on workplace enforcement of immigration laws also make clear that the
benefit to an employer from exploiting workers is far greater than his cost of vio-
lating the immigration law. In fact, the immigration law actually gives employers
a powerful weapon to use against workers. In many instances, employers have actu-
ally called for raids at their own workplaces, and have been able to effectively in-
timidate workers in the exercise of workplace rights—from joining a union to filing
health and safety claims—without employers having to pay any meaningful penalty
for their violations of workplace or immigration laws.48 As long as unscrupulous em-
ployers continue exploiting immigrant workers while facing no real chance of being
prosecuted for providing unsafe working conditions, or for other violations of labor
laws, the rights of all workers will be seriously undermined and illegal immigration
will continue.

Moreover, enforcement of U.S. labor and employment laws has been particularly
dismal under the Bush administration, which has had an extremely negative impact
on low-wage immigrants and U.S. workers. The Department of Labor’s (DOL) own
studies conducted in 2000 (the last year such were conducted) found that 100 per-
cent of poultry employers were out of compliance with the minimum wage and over-
time protections of the Fair Labor Standards Act (FLSA), and as many as 50 to one
100 percent of garment and nursing home employers were in violation of those same
protections. And these are industries in which immigrant workers are overrepre-
sented. Yet in the face of these wholesale violations, the Department of Labor’s re-
sources dedicated to enforcement have been falling for many years. For example,
from 1975—2004, the budget for the DOL’s Wage and Hour Division investigators,
responsible for investigating and enforcing the minimum wage laws, decreased by
14% (to a total of 788 individuals nationwide) and enforcement actions decreased
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by 36%, while the number of workers covered by statutes enforced by the Wage and
Hour Division grew by 55%.4° Today, there is approximately one federal Wage and
Hour investigator for every 110,000 workers covered by FLSA.50 By 2007, the DOL’s
budget dedicated to enforcing wage and hour laws will be 6.1 percent less than be-
fore President Bush took office.51

Congress should opt for a far more potent “employer sanction,” one that will re-
move the perverse economic incentive that is driving employers to recruit and em-
ploy undocumented workers, and will therefore stem the tide of illegal immigration.
That “sanction” involves the vigorous and adequately funded enforcement of existing
labor and employment laws.

Conclusion

Immigration reform is an emotionally and politically charged issue that affects the
supply of labor, wage levels and working conditions for all workers, both immigrant
and U.S.-born, in the United States. Any significant changes in United States immi-
gration policy would deeply affect the personal and workplace lives of tens of mil-
lions of workers and their families, whether they are citizens, legal residents or un-
documented persons. The current system does not serve us well, and the time is
right to enact comprehensive immigration reform. For such reform to be meaningful
and fair, it must be framed around workers’ rights because that is the socially, eco-
nomically, and morally right thing to do.

Thank you again for the opportunity to submit testimony.
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COMMITTEE ON EDUCATION AND LABOR,
U.S. HOUSE OF REPRESENTATIVES,
Washington, DC, June 11, 2007.
Prof. RAY MARSHALL,
University of Texas at Austin, LBJ School Dean, Austin, Texas.

DEAR SECRETARY MARSHALL: Thank you again for taking the time to participate
in the House Education and Labor’s hearing titled “Protecting U.S. and Guest Work-
ers: the Recruitment and Employment of Temporary Foreign Labor.” Your participa-
tion and testimony provided the Committee with important information and insight
on this issue. As discussed during the hearing, the Committee would appreciate
your assistance in providing written responses to the enclosed question to ensure
that the Committee’s hearing record is complete.

During your testimony you discuss how important immigration is to the vitality
of our economy. In my district, on Eastern Long Island, many of the businesses, for
years have relied on H2B visas to fulfill their seasonal work demands. However, this
year businesses is my district were faced with numerous obstacles in obtaining the
visas. Do you have any thoughts of how the visa application processes can be
streamlined?

We would appreciate your responses no later than June 20, 2007. If you have any
questions, please do not hesitate to contact Jody Calemine, policy advisor/counsel,
or Tylease Fitzgerald-Alli, hearing clerk, at (202) 225-3725.

Sincerely,
GEORGE MILLER,
Chairman.

[Response to question posed to Mr. Marshall follows:]

LYNDON B. JOHNSON SCHOOL OF PUBLIC AFFAIRS,
THE UNIVERSITY OF TEXAS AT AUSTIN,
Austin, TX, November 16, 2007.
Hon. GEORGE MILLER, Chairman,
Committee on Education and Labor, U.S. House of Representatives, Washington, DC.

DEAR CONGRESSMAN MILLER: This is in response to the question posed in Con-
gressman Bishop’s letter of June 11 concerning expedited procedures for H2B visas.
I am sorry for this late response, but the letter just reached me this week.

I believe the H2B visa process should be streamlined, but without further infor-
mation about how the process operates now, I do not have specific recommendations.
I would, however, ask employees, labor organizations, and DOL staff for rec-
ommendations before making specific changes. I would also examine how other
countries handle this issue. Promising processes include an examination of alter-
native domestic sources of labor, having DOL staff undertake continuing labor mar-
ket tests for the availability of labor, domestic workers, pre-clearing employers or
employer organizations that have good records for procedures that protect American
and foreign workers’ wages and working conditions, expediting the applications of
employers who have agreements with legitimate workers’ organizations representing
foreign and domestic workers, and modernizing the process with the latest informa-
tion technology. The guiding principle for all visa processes should be to meet the
legitimate needs of all interests as efficiently as possible. What we should not do
is allow employers to bypass labor protection processes and avoid genuine efforts to
reduce their dependence on foreign workers.

I hope these thoughts are useful to you.

Sincerely,
RAY MARSHALL,
Audre & Bernard Rapoport Centennial Chair in Economics and Public Affairs.

[Additional material submitted by Mr. Marshall follows:]
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Getting Immigration Reform Right
By RAY MARSHALL*

Congress’ difficulty in passing immigration reform legislation comes as no sur-
prise to those who have followed this issue over the years, especially the debates
that led to the seriously flawed Immigration Reform and Control Act (IRCA) of
1986. Many of the factors that caused IRCA to fail are as prevalent now as they
were in 1986. Diverse economic interests, personal biases, and political ideologies
make it hard to build consensus for effective immigration policies. These complica-
tions are exacerbated by the absence of reliable information about the magnitude
of illegal immigration and its impact on the American economy and society. Unlike
many other policy issues, there are no clear political alignments on immigration,
making it difficult to build the coalitions needed to align the complex components
of a successful immigration policy.

By the time the reform bill was amended enough to pass the Congress, it became
very clear to immigration experts that, instead of restricting their entry, IRCA
would accelerate the flow of illegals into the United States, which is exactly what
happened. Common estimates of the number of undocumented immigrants in 1986
were between 3 and 6 million; today, estimates range from 10 to 20 million. The
illegal networks that give employers a dependable supply of immigrant labor are
much more institutionalized and difficult to control. If the United States does not
get policy right this time, 20 years from now the number of illegal immigrants prob-
ablly will have at least doubled and be even more difficult—if not impossible—to con-
trol.

That said, however, immigration is not the problem: the United States is and will
remain a nation of immigrants, who have contributed greatly to the vitality, diver-
sity, and creativity of American life. Immigrants are particularly important to the
U.S. economy, accounting for over half of the workforce growth during the 1990s
and 86% of the increase in employment between 2000 and 2005. Because there will
be no net increase in the number of prime-working-age natives (aged 25 to 54) for
the next 20 years, the strength of the American economy could depend heavily on
how the nation relates immigration to economic and social policy.

Illegal immigration, on the other hand, subjects migrants to grave dangers and
exploitation, suppresses domestic workers’ wages and working conditions, makes it
difficult to adjust immigration to labor market needs, perpetuates marginal low-
wage industries addicted to a steady flow of illegals, is unfair to people waiting to
enter the United States legally, and undermines the rule of law. The issue is not
{r?migrants, but their legal status, characteristics, and integration into American
ife.

Because of its importance to America’s diverse and rapidly growing Hispanic pop-
ulation, immigration also has significant political implications. Hispanics’ political
power is enhanced by their geographic concentration in areas where Democrats and
Republicans must contend for national dominance, especially in the Southwest and
Rocky Mountain West. This reality was an important component of the political
strategy fashioned by George W. Bush and Karl Rove. During his first term, Presi-
dent Bush courted Latinos with a strategy that included speaking Spanish, Hispanic
appointments to prominent positions in his administration, and an immigration pol-
icy that included a guest worker program championed by Mexican president Vicente
Fox. The Bush-Rove strategy was derailed by nativist Congressional Republicans,
who adamantly opposed comprehensive immigration reform in favor of exclusive re-
liance on border security. As Bush and Rove feared, nativist elements in their party
provided strong Hispanic support for Democrats in the 2006 elections, as they did
in California under Republican governor Pete Wilson during the 1990s. Indeed, re-
sentment toward the nativist pronouncements of anti-immigrant groups is one of
the few unifying issues for America’s diverse Latino population.

Because of deep international economic and demographic integration, immigration
has important foreign policy implications, especially for U.S. relations with Mexico,
the source of most illegal migrants to the United States. In fact, for many years,
Mexican policy has been based on the expectation of heavy migration to the United
States. In the 1970s, for example, Mexican foreign minister Jorge Castaneda (the
father of former President Vicente Fox’s first foreign minister) told us that, what-
ever we did, the United States would absorb a large part of Mexico’s population
growth. Those of us who were attempting to formulate policy for the United States

*Ray Marshall was Secretary of Labor in the Carter administration. Holds the Audre and Ber-
nard Rapoport Centennial Chair in Economics and Public Affairs at the LBJ School of Public
Affairs at the University of Texas.



61

did not want to believe that we would have so little control of immigration, but he
was right.

Migration clearly is very important to Mexico: it provides a safety valve to com-
pensate for that country’s failure to provide adequate domestic jobs for most of its
workforce growth, and remittances from the 20 to 25 million Mexicans living in the
United States have become second only to oil exports as a source of Mexican foreign
exchange. Remittances also are the lifeblood of many rural communities and supple-
ment that country’s weak social safety nets. Given Mexico’s slow growth and serious
structural problems (poverty and inequality; corruption; low tax collections; poor
education system; ineffective political checks and balances; inadequate infrastruc-
ture development; restrictive business regulations; rigid, antiquated, and inefficient
labor market policies and institutions; and the limited capacities of governments at
every level), it is unlikely that its citizens will have adequate job opportunities at
home anytime soon. What the United States does about immigration therefore has
important implications for Mexican economic and political developments, with sig-
nificant positive or negative spillover effects for us.

Since past mistakes can provide lessons for more effective future policies, this
paper will first explore the reasons for IRCA’s failure, including some common
myths about illegal immigration. This paper concludes with an analysis of a com-
prehensive mix of policies that could serve the best interests of the United States
and other countries, especially Mexico.

IRCA’s defects

IRCA’s main technical defect was that it did not include a secure worker identity
or work authorization system, without which all other control measures were less
effective and often counterproductive. This reality was well known to participants
in the immigration policy debates—both those who wanted tighter controls, who lost
the legislative contest, and those who favored relatively open migration, who won.
In connection with their work for the 1979-81 Select Commission on Immigration
and Refugee Policies (SCIRP), Labor Department experts developed a work author-
ization process for new hires and job changers that would have made a federal agen-
cy, not employers, responsible for verification; the employer’s only obligation would
have been to verify an identification number the applicant obtained from the federal
work authorization agency. Because of opposition from an alliance of open immigra-
tion advocates and civil libertarians worried about a national identity card, IRCA
opted for an array of easily counterfeited identifiers, permitting a fair amount of
fraud, especially in the Act’s employment and adjustment-of-status programs, thus
accelerating the flow of unauthorized immigrants. IRCA also gave employers respon-
sibility for verifying work authorization documents, a task they had neither the abil-
ity nor the will to perform.

To understand why employers lacked the will to screen unauthorized applicants,
it is necessary to examine the magnetic relationships between them and undocu-
mented immigrants. For hard-to-fill jobs, employers often prefer unauthorized immi-
grants to legal residents. This preference is due not only to immigrants’ willingness
to accept lower wages, but also because they are a more dependable supply of labor
for these jobs and, because of their limited options, are less likely either to leave
or complain to government officials about abuses. Very effective informal immigrant
information and support networks give employers a dependable supply of labor.
Since 1986, these networks have been strengthened by the spread of relatively inex-
pensive information technology, especially cell phones and radios.

On the workers’ side of the employment relationship, jobs which are unattractive
to natives not only are much better than those available in their home countries,
but also provide a measure of security for immigrants and their families, despite
their illegal status.

These networks are strengthened and perpetuated by community support groups,
home country officials, and employers’ investment decisions. Once institutionalized,
these bonds are very hard to break and tend to exclude natives from the process.

Myths strengthen the networks

These tight employer-immigrant relationships are reinforced by public attitudes
and myths, the most prominent of which is that immigrants only fill jobs Americans
won’t take, an attitude encouraged by employers, immigrants, and their foreign and
domestic supporters to justify illegal immigration. The truth is that there are no
such occupations: according to the Center for Immigration Studies (CIS), of 473 oc-
cupational titles, only four (stucco masons, tailors, produce sorters, and beauty salon
workers) have immigrant (legal and illegal) majorities, and natives hold over 40%
of the jobs in these occupations. Like most enduring myths, this one has an element
of truth and there may be few available legal residents in the areas where the jobs
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are located. But, as noted, once the strong employer-immigrant bonds are estab-
lished, it is hard for even willing natives to compete for these jobs, thus appearing
to confirm the myth.

Those who perpetuate this myth ignore other options that can, and have, been
used as an alternative to the employment of illegals, including actively recruiting
legal residents; improving management (which often is very bad in low-wage occupa-
tions, where the costs of inefficiency are transferred to workers through such prac-
tices as piece rates); introducing technology to improve productivity, as was done in
California agriculture after the end of the bracero program in 1964; or, obviously,
improving wages, benefits, and working conditions.

Another popular misconception is that illegal immigration is really not so bad be-
cause its negative impacts on legal residents are small and it improves the competi-
tiveness of the American economy. Again, there is enough truth to this argument
to give it superficial plausibility. There are, however, several problems with equat-
ing the economic effects of illegal and legal immigration, as some analysts do. For
example, studies of the impact of refugees—who are legal residents, usually with
more human and financial capital—have been cited as evidence of the beneficial ef-
fects of illegal immigration. Similarly, legal immigrants, who tend to have both
lower and higher levels of schooling than natives, cannot be equated to illegal immi-
grants with little or no formal education. It is significant that, controlling for other
things, legalization improves immigrants’ wages.

Economists disagree about the impact of illegal immigration on American work-
ers. Some find little or no negative impact,1 while others report large and signifi-
cant effects. For example, one widely cited study found that for the nation as a
whole, between 1980 and 2000 immigrants (legal and illegal) reduced the wages of
high school graduates by over 8%, college graduates by almost 4%, and all workers
by over 3%.2 Similarly, George Borjas, Richard Freeman, and Lawrence Katz found
that in the decade before 1991, immigration contributed 15% to the decline in the
relative earnings of high school dropouts.3

A resolution of this controversy is beyond the scope of this paper, but my experi-
ence, as well as my studies of the impact of immigration on labor markets, lead me
to several conclusions: 4

1. Much of the controversy among economists is over data and methods. Although
there have been improvements, there are no accurate data on illegal immigration.
There are, in particular, no longitudinal data that follow the same workers through
time. Analysts therefore make mistakes when they attempt to reach longitudinal in-
ferences from cross-sectional data. For example, data comparing the impact of immi-
grants on native employment and wages in metropolitan areas at different dates
must account for inter-area migration. This is so because competing low-wage legal
residents tend to avoid areas with heavy influxes of illegal immigration, while non-
competing higher wage legal residents tend to move into those areas. Any inter-city
study that did not account for these migrations could conclude, erroneously, that il-
legal immigrants had no negative—or even positive—effects on native workers.

2. Labor market conditions clearly make a difference. The negative immigration
effects for natives will be greater if there is widespread joblessness among native
workers who, for reasons noted earlier, could not compete with the illegals even if
they wanted to. The magnetic relations between employers and illegal immigrants
are not likely to be detected by quantitative analyses.

3. Whatever the limitations of empirical research, economic theory predicts that
natives whose work is complementary to that of immigrants (e.g., managers or
skilled workers) will benefit from immigration, but that the wages of those workers
who compete directly with immigrants will be reduced. Because of their bimodal
education distribution, immigrants compete most directly with natives in high- and
low-wage occupations. Immigration policy should therefore minimize wage competi-
tion and maximize complementarity.

4. Although the magnitude can be debated, there is little question that illegal im-
migration reduces the wages and dilutes the quality of jobs for low-wage domestic
workers. It is true, of course, that immigration is not the only factor depressing
these wages, but it is a significant one, especially for high school dropouts, whose
real wages have fallen by over 18% since 1979 because of immigration, globalization,
technological changes, the decline of private-sector collective bargaining, and weaker
worker protections.> Public policy makers therefore should develop immigration, so-
cial, and high-value-added economic policies to enable these workers to maintain
and improve their conditions.

5. Because many legal immigrants have higher levels of education than natives,
they could displace and reduce the earnings of highly educated workers.¢ The im-
pact on knowledge workers is intensified by low-cost information and communica-
tion technology, which greatly facilitates the outsourcing of this work. It is therefore
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not surprising that the real wage growth of college-educated workers has stagnated
since 2000.

Since workers tend to be segmented into non-competing groups, it is useful to ex-
amine the impact of immigrants on young and minority workers who compete most
directly with them. In a careful assessment of these effects, three Northeastern Uni-
versity labor market researchers found that immigrants who arrived in the United
States between 2000 and 2005 (over half [56%] of whom were illegal) accounted for
an unprecedented 86% of the net increase in the number of employed persons, dis-
placed native-born workers, and weakened the structure of labor markets.” The im-
pact was particularly large for young native-born males (16 to 34), whose employ-
ment fell by 1.7 million between 2000 and 2005, while the number of young immi-
grant males increased by 1.9 million. The negative impact was greater for young
blacks and Hispanics. These researchers also found that the employment of immi-
grants was accompanied by a shift in the structure of private labor markets toward
more informal employment not covered by unemployment insurance, health benefits,
and worker protections.8

The argument that immigration strengthens the competitiveness of the American
economy depends on how competitiveness is defined. What many economists mean
is that lower wages improve competitiveness because they reduce the price of Amer-
ican products. But, while this is an easy option for employers, wage competition is
a losing strategy for workers, communities, and nations: there are always countries
with lower wages. For example, the United States is losing jobs to Mexico, which,
in turn, is losing jobs to China and other countries, where wages are much lower
than Mexico’s. Moreover, in a high-wage country, wage competition implies lower
and more unequal wages, which is exactly what has been happening in the United
States since the 1970s. There can be little doubt that growing inequality will weak-
en democratic institutions, economic performance, and national unity.

It is true, of course, that in a competitive global economy, earnings for similar
workers tend to converge. The policy issue, however, is whether convergence takes
the form of more rapidly rising wages in developing countries, which would be bet-
ter for people everywhere, or lower wages in high-wage countries, which will in-
crease inequality and reduce wages for many workers, as well as aggravate national
and international tensions.

A better alternative, suggested by the experiences of some East Asian countries,
would be for all nations to adopt value-added strategies to compete by improving
productivity, quality, flexibility, and innovation. Given this definition, immigration
that reduces American wages and perpetuates marginal, low-wage industries does
not improve the kind of competitiveness we should encourage.

Immigration policy, therefore, should be designed to give greater attention to in-
creasing the flow of workers whose skills and education are in short supply in the
United States. This will not be done by illegal immigrants, who are predominantly
workers with little formal education and limited English language skills. For exam-
ple, according to The Instituto TecnolOgico de Mexico, between 1992 and 2002 over
three-fourths of illegal Mexican immigrants had less than eight years of formal edu-
cation; 11% had no formal education at all, and one-third had less than four years.?

Because of education quality differences, for labor market performance data from
the National Adult Literacy Survey (NALS) and the International Adult Literacy
Survey (IALS) are more important than years of schooling. The latest of these sur-
veys found that a majority of America’s 16-to-65-year-old foreign-born residents per-
formed at the lowest level on each of these surveys, while fewer than 11% performed
at levels 4 or 5, the highest two literacy levels. Moreover, “The average literacy pro-
ficiency of the nation’s immigrant population is considerably below that of their na-
tive born peers in the U.S. and their foreign born counterparts in most other high-
income countries that participated in the IALS assessment.” 10 These are significant
findings because immigration will account for most of our future labor force growth
and literacy is very important for personal and national success. Indeed, Andrew
Sum and his colleagues found that “the literacy proficiency of the nation’s immi-
grant population is strongly associated with their labor market behaviors and out-
comes.” 11 It will require considerable upgrading of immigrants’ literacy skills to en-
able them to earn family-supporting incomes in the American economy and to en-
able the American economy to compete by raising value added instead of cutting
wages and costs.

During the 1970s it was often argued that illegal immigrants had positive fiscal
impacts because they paid more taxes than the cost of public services they used.
This might have been true when most immigrants were mainly young adults with-
out families, but that is no longer the case as immigrants settle into the United
States and form or unite families. Since most illegal immigrants have low incomes,
it is not surprising that the taxes they pay do not cover the cost of the public serv-
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ices they receive. In a 2004 study, Gordon Hanson reported that 25% of illegals from
Mexico, and 15% of natives, received some kind of welfare.12

In studies of New Jersey and California—two states with large immigrant popu-
lations—the National Research Council (NRC) found, on the basis of 1989-90 data,
that the average immigrant household in New Jersey received a net fiscal transfer
of $1,500 from natives, or 3% of average immigrant household income; in 1994-95,
the average fiscal transfer from native to immigrant households in California was
$3,500, 9% of average immigrant household income. For the United States, however,
the NRC estimated that the short-run immigrant fiscal burden on native households
was $200 or 0.2% of GDP.13 Thus, while the fiscal immigration burden for the whole
country is relatively small, it is larger in states with relatively generous welfare
benefits and higher percentages of immigrants with low incomes and more children.

What should we do?

The foundation for an effective immigration policy is to recognize the power of the
forces perpetuating illegal immigration and find ways to legalize the flows and make
immigration an integral component of economic and social policies to promote broad-
ly shared prosperity in the United States, Mexico, and other countries.

Effective immigration policy must contain a comprehensive mix of measures, in-
cluding stronger border controls and internal enforcement processes; a secure work
authorization system with strong penalties against employer and immigrant viola-
tors; a means to adjust the status of people who have lived and worked satisfactorily
in the United States for some time, accompanied by a credible signal that there are
unlikely to be future status adjustments; an immigration standard that gives great-
er weight to the country’s labor requirements; and cooperation with Mexico and
other countries to encourage economic development in immigrant-exporting areas
through cooperative investment, trade, and aid measures; and strengthening
NAFTA’s labor agreements to limit wage-suppressing competition and give workers
stronger voices in the work place and in national policy decisions. Following are
seven specific proposals for immigration reform.

(1) Secure identifiers. The first priority should be to devise a secure work author-
ization system along the lines of the one we developed for SCIRP. Heightened con-
cern about national security and advances in identification technology probably
make a secure identifier more acceptable today than it was in the 1970s and 1980s.

(2) Strong border controls and visa enforcement. The United States needs strong
border and internal enforcement systems to prevent unauthorized immigrants from
entering the United States or remaining after visas expire. Border security is clearly
very important, but by itself will not be adequate since over one-third of illegals
have overstayed visas. Visa violations will undoubtedly increase with tighter border
controls.

(3) Adjustment of status. The adjustment of status is one of the trickiest and most
controversial immigration proposals. If it is not done right, immigrants will not
come out of the shadows to legalize their status. Legalization also could accelerate
the future flow of illegals, as IRCA did. And unless a credible enforcement strategy
is implemented, these provisions are not likely to be very effective. Immigrants
know that their chances of being apprehended and removed are smaller than the
probability that they can either remain in the United States and work or ultimately
acquire lawful status through various legal means. During the 1990s, for example,
about 1.5 million illegals gained legal status and only about 412,000 were removed.
This was in addition to IRCA’s amnesty provision, which legalized the status of 2.7
million immigrants—2 million of them from Mexico. But legalization did not slow
the influx of illegals, partly because the seriously flawed identification system in-
vited fraud and partly because those whose status was legalized were not allowed
to bring their families.

The most common objection to allowing long-time unauthorized immigrants to be-
come legal residents and earn citizenship is that it rewards illegal behavior. It is
true, of course, that the immigrants’ behavior was illegal, but the law was so poorly
constructed and haphazardly enforced that unauthorized immigrants have many co-
conspirators. These include Congress, which passed a seriously flawed law and
failed to adequately fund an effective enforcement strategy; businesses that hired
workers with clearly fraudulent documents and, along with members of Congress,
pressured officials not to enforce immigration laws; banks that issued credit cards
to illegals; the IRS, which gave them taxpayer ID numbers; the public, which sym-
pathized with hardworking immigrants who seemingly did little, if any, harm and
purportedly only took jobs natives wouldn’t take; various sympathetic support
groups, who thought immigrants deserved the right to seek the American dream;
labor unions—formerly among the staunchest opponents of immigrant worker pro-
grams—who now actively organize and protect undocumented workers; and public
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officials in Mexico, who emphasize both the immigrants’ constitutional right to mi-
grate and America’s dependence on illegal immigrants and have adopted measures,
like photo ID cards, that facilitate illegal immigrants’ ability to work and live in the
United States. Given numerous co-conspirators, it would be hard to assign culpa-
bility only to immigrants, who could be excused for believing that their trans-
gressions were not considered to be very serious. We would be more justified in con-
demning illegal immigration if we had a law that, instead of being a confusing fic-
tion, met the standards of a good law, i.e., was fair, transparent, and enforceable.

Of course, another reason to adjust the status of these immigrants is that the al-
ternative of a massive roundup, modeled after the 1950s’ Operation Wetback, is un-
thinkable.

(4) Foreign worker adjustment entity. The composition and size of economic immi-
gration should be calculated by an independent foreign worker adjustment body.
And labor market needs should become a more important component of immigration
policy, as they are in countries like Canada and Australia.

An adequately staffed independent agency could make technical projections of
labor market needs and balance the interests of employers, workers, and the public.
Immigration is too technical and political to be left entirely to Congress, especially
where there is a need for flexibility and employers have inordinate power to import
labor surpluses to keep wages down. In their immigration reform lobbying, for ex-
ample, business groups make it clear that any outcome that gives them fewer for-
eign workers (legal and illegal) is unacceptable. Lindsey Lowell, of the Institute for
the Study of Immigration at Georgetown University, has estimated that the allow-
able number of foreign computer and engineering workers admitted under the Sen-
ate’s immigration proposals would increase by a factor of five by 2017 and would
cause foreign workers to be about 19% more than BLS’s total projected employment
in these occupations.14

An independent foreign worker adjustment board could be part of the Department
of Labor (DOL) and modeled after the Bureau of Labor Statistics (BLS), which has
a reputation for integrity and whose commissioner is appointed for a five-year term,
not at the will of the president. The advantage of lodging the foreign labor adjust-
ment function in the DOL would be to use the expertise of the BLSS and the depart-
ment’s foreign labor experts. In addition, DOL’s rulemaking processes could be used
to elicit public comment before rules are finalized. The DOL also is the only depart-
ment of government with the explicit mandate to protect and promote the interests
of American workers, whose welfare currently is not adequately protected in immi-
gration or most other federal policies.

(5) Improve temporary worker programs. The United States should improve the
administration of existing temporary worker programs, but should not adopt a large
new guest worker initiative.l®> Experience in the United States and Europe shows
that the short-run economic benefits of guest worker programs are more than offset
by long-run social, political, and economic problems. It is not good policy for a de-
mocracy to admit large numbers of workers with limited civil and employment
rights. Because their frame of reference is conditions in their home countries, guest
workers are willing to accept second-class status, at least for a while, but their chil-
dren compare their conditions with those of natives and are likely to resent their
inferior status. Indeed, much civil unrest in Europe has originated from the children
of guest workers, who are disadvantaged because of their parents’ conditions, even,
as in the United States, where the children themselves are citizens.

In the late 1970s, an informal poll of a group of my fellow OECD labor ministers
found that none of them would adopt a guest worker program if they had it to do
over again. Moreover, all of them found that it was difficult to terminate these pro-
grams once they became institutionalized. Immigration experts have uniformly
found that nothing is more permanent than a temporary guest worker program. For
these reasons, while every major U.S. immigration study commission, including
SCIRP and the 1995 U.S. Commission on Immigration Reform, started with the idea
that a large new guest worker initiative might be desirable, after careful examina-
tion rejected such a program as bad policy.

Guest worker advocates usually contend that these programs will stem the flow
of illegal immigration, citing the 1942-64 U.S.-Mexico bracero experience to justify
this conclusion. It is true that in the 1950s, when the bracero program—ostensibly
a temporary wartime agricultural worker initiative—more than doubled, peaking at
over 450,000 workers, border apprehensions declined. However, the number of ille-
gal immigrants probably remained much higher than the number of braceros. Be-
tween 1942 and 1946, about 4.6 million braceros were admitted and 5.2 million
illegals were apprehended. Reliance on outmigration also caused the Mexican gov-
ernment to divert development resources from the migrant exporting regions to in-
dustries along the U.S.-Mexican border that mainly employed young women. Men
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who congregated at the border to enhance their chances of becoming braceros en-
tered the United States illegally both before and after the bracero program ended.
The number of illegals is estimated to be three times the number of apprehensions.

Advocates cite the 1980 Congressional Research Service (CRS) study prepared for
SCIRP to justify these programs, although they rarely give the full quote, which
is: 16

* % * the bracero program by itself did not prove to be a solution to the problem
of large-scale illegal entry from Mexico. On the contrary, as it was administered
during the early stages * * * the existence of the bracero program appeared to
make the problem worse. It was not until sharply increased enforcement measures
were combined with greatly expanded programs that it was possible to divert most
of the illegal flow into legal channels. However * * * both these measures were ef-
fected at a considerable price, in terms of the apparent adverse effect on domestic
agricultural workers * * * and the ill will created, particularly in the Mexican-
American community by Operation Wetback.

It is significant that California tomato producers replaced 45,000 braceros with
10,000 local women, and with the termination of the bracero program, the United
Farm Workers negotiated a 40% wage increase.l” However, employers soon learned
that the end of the bracero program did not stop the flow of workers from Mexico.
The bracero program resulted in strong immigrant-employer bonds, which remained
and spread to other industries and geographic areas on an illegal basis after the
program ended. The bracero program thus sowed the seeds of increased illegal im-
migration. It is therefore a real stretch to argue that this experience supports the
need to revive a large-scale guest worker program as an immigration control meas-
ure.

New guest worker programs not only are unwise, but unnecessary as well. If an
independent entity concludes that more foreign workers are needed, they should be
admitted as immigrants with full legal rights, including the right to earn citizen-
ship. And, if qualified illegal immigrants’ status is legalized and they unite their im-
mediate families, there will automatically be a continuing flow of workers from Mex-
ico and other source countries.

If it is concluded that more truly temporary foreign workers are needed, this
should be achieved by improving the administration and strengthening the foreign
and domestic worker protections of current programs. Employers and their sup-
porters complain that these programs are too cumbersome and litigious, at least
partly because they do not like the provisions protecting the interests of foreign and
domestic workers. Employers have been able to “game” the system to get the foreign
workers they prefer and want the recruiting standard to be predicated on finding
U.S. workers who are as good as the highly screened foreign workers, not the proper
legal requirement that we recruit domestic workers who meet reasonable minimum
standards.

It is particularly important to strengthen the worker protections in present tem-
porary worker programs. There is abundant evidence that desperate foreign workers
are subjected to appalling abuses in the United States and their home countries;
these include fraudulent claims by recruiters and contractors about the quality and
amount of work in the United States, deplorable living and working conditions, and
failing to pay for work done. The practice of seizing foreign workers’ passports and
other documents and their heavy dependence on particular employers often subject
these workers to near-peonage conditions.1® My experience suggests that employers’
desire for low-wage compliant labor and guest workers’ limited options make it dif-
ficult—but not impossible—to protect these workers. However, these protections
must be included in a comprehensive immigration reform program.

The adverse effects on American workers by current temporary worker programs
are not restricted to low-wage workers. Ron Hira has documented the failure of the
H-1B and L-1 programs to protect American workers’ jobs and wages.!® Hira at-
tributes these shortcomings to the absence of labor market tests to prevent adverse
effects on American workers, allowing employers to pay wages far below prevailing
rates, and deficient government oversight of these programs. According to Hira,
“The poor design of the H-1B and L-1 program has led to outcomes directly contra-
dicting the intent of the programs. H-1B and L-1 visas facilitate the outsourcing of
U.S. jobs, rather than keeping them here.” 20 Moreover, “While the regulations gov-
erning the prevailing wage appear to be reasonable on paper * * * [t]the implemen-
tation of the prevailing wage regulations is riddled with loopholes, enabling firms
to pay below-market wages.”21 This conclusion is admitted by employers and docu-
mented by the Government Accountability Office. Because Congress has granted the
DOL limited oversight authority, the department’s Office of Inspector General has
described the labor certification process as “simply a 'rubber stamp’ of the employ-
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er’s application.” 22 If guest workers depress science and engineering earnings, fewer
Americans will enter these fields.

Specific suggestions for improving existing guest worker programs include:

1. Require realistic labor market tests before foreign workers are admitted. These
tests should include outreach efforts by labor market intermediaries to recruit
American workers who meet acceptable minimum qualifications. Employers should
be required to pay prevailing wages for the positions they seek to fill with guest
workers. Allowing employers to select more highly qualified foreign workers and pay
them prevailing entry-level wages is tantamount to paying below-market rates.
Guest workers should receive all of the labor protections of American workers, in-
cluding a federal cause of action to enforce their contracts.

2. Give the Department of Labor adequate resources and authority to monitor
guest worker programs, including holding employers responsible for their contracts
with guest workers. Employers and labor brokers should not be allowed to seize
guest workers’ passports or other travel documents. Guest workers should be al-
lowed to organize and file complaints with administrative agencies against employ-
ers who violate their contractual or employment rights. There should be meaningful
penalties against employers who retaliate against complaining guest workers.

3. Only bona fide employers—not labor contractors or recruiters—should be al-
lowed to sponsor guest workers. American consular officials should not issue visas
to workers who do not have firm contracts with employers.

4. Congress should support efforts to streamline the administration of guest work-
er programs.

Thus, before deciding on how many new foreign workers to admit, Congress
should first review the impact of comprehensive immigration reform and strengthen
existing temporary worker programs, several of which have no quantitative limita-
tions, including the H-2A foreign farm workers program, the L visas for workers
transferred within multinational corporations; guest workers engaged in art, culture
and religious work; and workers from Canada and Mexico with at least four-year
college degrees who have job offers from American companies. Students with F-1
visas and visitors with J-1 visas are allowed to work under certain circumstances.23
After these reviews if an independent entity determines that additional workers are
needed, these should be admitted with full employment rights and on terms that
do not attach them to particular employers or permit them to displace or reduce the
wages and working conditions of American workers.

(6) Protective labor legislation. The rigorous enforcement of protective labor legis-
lation, especially a higher minimum wage, also would protect foreign and domestic
workers and make many jobs held by illegals more attractive to domestic workers.
Some experts believe that a higher minimum wage would be sufficient to stem ille-
gal immigration.24 While a higher minimum wage and strengthened enforcement of
protective labor laws are desirable, they would not be adequate immigration control
measures. Many employers would prefer illegals to natives even at the minimum
wage, many illegals are in informal and exempt sectors of labor markets not affected
by the minimum wage, and a higher minimum wage would attract more illegal im-
migrants. The tight bond between immigrants and employers is not likely to be al-
tered very much by minimum wage enforcement alone.

(7) Trade, investment, and aid programs. The ultimate solution to the illegal im-
migrant problem will be sufficient growth in Mexico and other source countries to
provide suitable employment for their citizens. Unfortunately, Mexico’s growth is
unlikely to provide acceptable jobs for most of its new workers anytime soon. Mexi-
cans migrate because of the low quality of jobs, not just the number; about 90% of
all migrant workers have jobs when they migrate. Mexico’s daily minimum wage is
less than the U.S. hourly wage, the average Mexican wage is 10 to 20% of the U.S.
wage, about half of its population lives below poverty levels, and half of its economi-
cally active population is in the informal sector. Although Mexico’s official labor
standards are high, and opportunities have improved for some workers, actual con-
ditions for most workers are very poor and independent labor unions have great dif-
ficulty operating because they are subordinated to undemocratic, often corrupt gov-
ernment-controlled organizations. Hence, it is not surprising that polls show almost
half (49%) of Mexico’s adults say they would like to move to the United States.

Although there have been important improvements in political institutions and
macroeconomic performance, Mexico’s low-wage development policies are unlikely to
stem the flow of illegal migration. As noted, Mexico is losing jobs to other countries,
especially China, where average wages are less than half of Mexico’s.

It is doubtful that the US will get much help from Mexico controlling illegal immi-
gration. Mexico is unlikely to prevent its citizens from exercising their constitutional
right to migrate, just as the United States is unlikely to surrender its sovereign
right to control immigration. Mexico believes its citizens should have the right to
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migrate to the United States, and have echoed the common myth that immigrants
only take jobs US citizens will not fill. Before September 11, Mexican officials
thought US employers’ dependence on migrants was sufficiently strong and US im-
migration controls were sufficiently weak that the United States was unlikely to do
much to stem the flow of unauthorized immigrants.

And the Bush administration initially supported President Vicente Fox’s proposal
for a bilateral guest worker initiative, modeled after the bracero program, as a way
to control illegal immigration. However, this proposal was derailed by the terrorist
attack of September 11 and has not gotten back on track. For reasons presented
earlier, a large new guest worker program is not a good idea and would not do much
to reduce the flow of illegal immigration.

The United States should, however, help Mexico promote job growth in its pri-
mary migrant-exporting areas. Desirable activities include trade and investment
policies focused on those areas, infrastructure development, and strengthening
NAFTA’s weak labor side agreement, especially to give workers greater control of
their own unions, thus strengthening their voice at work and in national policy
making. The United States should make a major effort to help Mexico improve basic
education, especially for low-income students and girls. There is considerable evi-
dence that the education of girls is a very significant way to break intergenerational
poverty cycles.25

The United States also should consider Mexico’s proposal to create a joint Cana-
dian-Mexican-U.S. development fund modeled after the very successful European
Union experience, which did much to improve conditions in poorer European coun-
tries and stem the flow of migrants to the richer countries expected with economic
integration. Of course, the rich-poor gaps in Europe were much smaller than in
North America. Trade, investment, and aid programs should be used to leverage the
structural reforms necessary for faster economic growth in Mexico.

Conclusion

By the spring of 2007, the future of immigration reform was highly uncertain.
Comprehensive legislation crafted by a bipartisan group of senators and the Bush
admli(lilistration evoked stiff opposition from Democrats and Republicans. This bill
would:

(A) strengthen border security, stiffen the penalties for hiring unauthorized work-
ers, and require employers to verify the legal status of all employees.

(B) grant permanent residence (green cards) to most undocumented immigrants
who were in the United States before January 1, 2007, pay fines and fees of up to
$10,000, speak English, wait 8 years until the backlog of legal green card applica-
tions has been cleared (at the rate of 450,000 a year), and return home to file per-
manent residence applications. In the years before they can apply for green cards,
the former undocumented immigrants would receive special Z visas, which could be
renewed every four years for a fee of $1,500. The Z visa application process would
be triggered by the completion of the border and internal security provisions dis-
cussed above, which the Department of Homeland Security estimates could take 18
months. These immigrants’ immediate families already in the United States could
qualify for Z visas, but they could not bring in any other family members.

(C) Create a vastly expanded new temporary worker program of 400,000 to
600,000 visas a year. However, this number was later reduced to 200,000. An earlier
attempt to terminate the program after five years failed by one vote when Senator
Ted Kennedy, the bill’s Democratic manager, asked Senator Daniel Akaka to change
his vote. This program would be created after the security triggers take effect and
would be available only for jobs that employers show could not be filled domestically
at prevailing wages. These temporary workers would have to buy health insurance
for their families and could only change jobs among certified employers. These visas
would be good for three two-year terms and their holders would have to return
home for a year after their second and fourth years.

(D) Develop a point system for the admission of future immigrants. Points would
be awarded for education, job skills, English proficiency, and work history. Until the
backlog of applications is cleared, up to 80% of admissions would be based on family
ties; thereafter, merit-based immigration would become more important.

Labor unions and some Congressional Democrats opposed the new temporary
worker program, as well as the shift toward a more merit-based system, while some
Republicans strongly opposed the legalization program, which, they said, would re-
ward illegal behavior. And employers argued that the bill would neither admit
enough workers nor allow companies to select the immigrants they wanted.

In my view, the most problematic provisions of the Senate bill are the temporary
worker program, the requirement that the Z visa holders return home in order to
apply for green cards, and the requirement that employers verify the legal status
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of all workers; it would be more workable to phase in the verification of new hires
and job changers. For reasons discussed above, the new temporary worker program
is not a good idea and the requirement that these workers return home every third
year is problematic. Although family unification must remain an important part of
our immigration policy, it makes sense to shift more toward a merit-based system.
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Testimony of Michacl Dale, Northwest Workers’ Justice Project, and Laura K.
Abel, Brennan Center for Justice at NYU Schoo! of Law, before the House
Education and Labor Committee Hearing on Protecting U.S. and Guest
Workers: the Recruitment and Employment of Temporary Foreign Labor

Written Testimony Submitted June 21, 2007

Thank you for the opportunity to submit testimony regarding the current
exploitation of workers participating in the H-2B temporary visa program, While we
express no position here on the desirability of temporary work visa programs, we submit
this testimony to make clear the role that a lack of access to legal representation plays in
the exploitation of workers who are in this country on such visas, We will not repeat here
the eloquent testimony by Mary Bauer, Jonathan P. Hiatt, and Baldemar Velasquez on
June 7 regarding the severity and scope of the exploitation such workers face. Rather, we
stress that it is essential that any future category of temporary work visas created by
immigration reform legislation ensure that the workers have access to legal
representation. Without such access any other employment rights they are afforded will
not be meaningful. When workers on temporary visas are unable to enforce their
employment rights, employer compliance with wage, hour and safety standards is
reduced not only for those workers, but also for the U.S. workers with whom they
compete.

L. Qur relevant backgrounds

Michael Dale is the executive director of the Northwest Workers® Justice Project,
a non-profit, privately funded legal services program that represents low wage, immigrant
and contingent workers in the Pacific Northwest. Prior to founding the Northwest
Workers® Justice Project in 2002, he was a migrant legal services lawyer for twenty-five
years, directing the migrant farm worker project in Oregon for much of that time. In
these capacities he has represented many H-2B workers in: federal litigation and other

proceedings.

Laura K. Abel is a Deputy Director of the Justice Program at the Brennan Center
for Justice at NYU School of Law. Named for the late Supreme Court Justice William J.
Brennan, Jr., the Brennan Center is a not-for-profit, non-partisan public policy and law
institute that focuses on issues of democracy and justice. Among its goals, the Brennan
Center works to ensure that low-income people have access to effective, enduring, and
unrestricted legal assistance in civil cases.

The Northwest Workers’ Justice Project and the Brennan Center have filed a
complaint with the Mexican government, on behalf of twenty-one former H-2B workers
and thirteen Mexican and U.S. labor and human rights organizations, regarding the denial
of eligibility for legal representation of H-2B workers by civil legal aid programs that
receive any federal funding from the Legal Services Corporation. The complaint, filed
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under the North American Agreement on Labor Cooperation (commonly cafled the
NAFTA Labor Side Agreement) is pending.’

1L Temporary workers are valnerable to exploitation in the absence of legal
representation

Although workers brought into this country by their employers under H-2B visas
are covered by a number of federal and state laws, the vast majority are unable to enforce
those rights because they lack access to legal representation. Most civil legal aid
programs with the capacity to help low-wage, Spanish-speaking workers receive federal
funding from the Legal Services Corporation (“LSC”). Agencies receiving any funding
from LSC are barred by federal law from helping H-2B workers.” They are even
precluded from using their non-federal funds to provide assistance, unless they do so
through a legally and physically separate progran1,3 The separation requirements are so
expensive and cumbersome that few civil legal aid programs have been able to set up an
affiliate entity, with the result that most civil legal aid programs are barred from helping
H-2B workers even with their non-federal funding.’

Very few attomeys in private practice will help employees with teraporary work
visas ~ either for a fee or pro bono ~ because of language barriers, the need for
specialized knowledge regarding the specific employment rights of temporary workers,
the likelihood that any resulting legal fees will be small, and the scarcity of attorneys in
the rural areas in which many temporary workers are located.” The result is a lack of
access to legal representation for most H-2B workers.

In the absence of access to legal representation, H-2B workers have no recourse
when they are deprived of their employment rights. The result is a high level of
employment violations among employers participating in the H-2B program. Many
workers participating in the program leave their families (and jobs) to come here, only to
find that they are paid far less than they were promised (and less than the law requires),
and they are transported, housed and expected to work in dangerous conditions. Ifa
massive new temporary worker program is created without providing for legal
representation, we would expect to see this experience replicated in hundreds of
thousands of cases. These abuses will affect the temporary workers themselves, and will

! The petition is available at www.dol.gov/ILAB/media/reports/nao/submissions/2005-
Olpetition.htm#content. A supporting memorandum of law is available at
www.dol.gov/ilab/media‘reports/nao/submissions/2005-0 lmemo him. An addendum is available at
www.brennancenter.org/dynamic/subpages/download_file_35782.pdf.

? See Consolidated Appropriations Act, 2003, Pub. L. 108-447 (2004) (“None of the funds appropriated in
this Act to the Legal Services Corporation shall be expended for any purpose prohibited or limited by, or
contrary to any of the provisions of, sections 501, 502, 503, 504, 505, and 506 of Public Law 105-119 ..
), 45 CFR. § 1626,

P45 CFR.§16108.

¢ Congress could easily remove this restriction — with no cost to taxpayers — by changing language in a
rider to the Commerce, Justice, and Science Appropriations Bill.

5 The Erlenborn Commission Report, 15 Georgetown Immig. L.J. 99, 132-36, 148-49 (2000).
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also create significant downward pressure on the wages and working conditions of all
other workers.

Here are the stories of nine H-2B workers who came to the United States legally
to do backbreaking work to benefit our economy.

A Jose Alfredo Borjas Gonzalez, Manuel Camero Torres, Juan Carlos
Lira, and Jose Antonio Vargas Cisneros

In November 2000, Jose Alfredo Borjas Gonzalez, Manuel Camero Torres, Juan
Carlos Lira, and Jose Antonio Vargas Cisneros answered an advertisement in a local
newspaper in Tamaulipas, Mexico soliciting workers to come to the United States under
H-2B visas to work for Universal Forestry. The men contacted Nemisino Rivera, a
Universal Forestry recruiter working in Mexico. Rivera explained Universal Forestry’s
terms of employment, none of which he put in writing, and many of which Universal
Forestry soon violated.

For example, although Rivera told the workers that his company would pay for
visas, transportation, housing, and any necessary equipment, it proceeded to charge the
workers for each item. Likewise, although Rivera told the workers that they would have
work for the entire visa work period of approximately ten months, that proved not to be
true either. By violating the agreed upon terms of employment, the employer violated
the workers’ rights under federal law.

The employer also violated the workers’ federal and state rights in another way -
by providing them with dangerous transportation, housing and work conditions. For
example, the men were transported from Mexico to Idaho in a van far teo small for its
passengers and in poor mechanical condition. The men later described the 60-hour trip as
“inhumane™ because of the extreme discomfort and overcrowding. Upon their arrival in
Idaho, the four men were housed in a small two-bedroom, one-bathroom house, which
they shared with thirteen other men. The house had no telephone, no heat, and no space
for privacy or security. The workers slept on the floor wherever they could find space.
On the first day of work, the men were told to clear brush on a mountain trail, even
though it was so hot that one of the workers lost conscicusness.

Despite the rigors of the work, the overseer refused to tell the men exactly what
they would be paid. Based on discussions with other employees, they calculated that they
would be paid only about $2 an hour, which was far below the federal minimum wage,
the wage of $70 to $100 per day they had been promised, and the wage the employer had
promised the government it would pay.

When the workers announced they would not work until they were paid what they
had been promised, and were given safe housing and work conditions, the overseer
threatened to report them to immigration authorities (although they were in the U.S.
legally), and in an act of blatant extortion refused to return their immigration documents
until each worker paid him $150.
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The men sought legal assistance immediately, but because they are ineligible for
legal assistance from LSC-funded civil legal aid offices they had considerable difficulty
doing so. Finally, a year after they left Universal Forestry’s employment, they were able
to find a former legal aid lawyer, now in private practice, who was able to secure a
special grant in order to take their case. Shortly after they filed a lawsuit against
Universal Forestry, the company declared bankruptcy. Nonetheless, in 2005 they finally
ohtained a settlement providing them with some compensation for their work and for the
many labor violations they suffered. Given the complexity of the legal issues involved,
and the men’s lack of familiarity with the U.S. legal system, it is likely that without the
assistance of an attorney they would have received nothing.

B. Candelario Perez

Candelario Perez was brought to this country from Panama in 2000 to do intense
physical labor — slashing and burning vegetation, clearing trails and planting trees — in the
mountains near McCall, [daho. His employer recruited him and five other men in their
hometowns and arranged for them to get H-2B temporary worker visas. In flagrant
violation of U.S. law, they were paid as little as $1 per hour for some of their work. The
men were housed at a primitive campsite in the mountains, without restrooms or
developed campground facilities. The men slept in a lightweight tent and in makeshift
shelters made out of tarps. They did not have sleeping bags or mattresses. They were
left to drink untreated drinking water from a nearby creek, which local residents say may
carry giardia and e-coli bacteria. They continued sleeping in these conditions as the
summer ended and nighttime temperatures approached freezing.

The men’s H-2B visas made them ineligible for help from any LSC-funded civil
legal aid office. Mr. Perez was eventually able to find a lawyer in private practice to
represent him, but only after a year of seeking help. During that year, he was unable to
collect the wages his employer owed him. Aiso during that year, the other five men left
the area without being able to enforce their rights. As time passes, they are losing the
right to bring some of their claims in court.

C. Edgar Peiia, Guillermo Orozco, Anastacio Valdez, Rosa Hernandez
and Other Workers From Santiago Ixcuintla

In the summer of 2005, between 30 and 40 workers from Santiago Ixcuintla,
Nayarit, Mexico came to work at a corn packing operation in Colorado under H-2B visas.
There, the workers suffered many violations of federal and state law.

For example, when it recruited the workers in Mexico, the food processing
company promised there would be at least five days a week of work throughout the
duration of their five-month visas. However, there were only a few days during the first
several weeks that the workers were able to work, either for the company or for a nearby
cherry farm. The pay was not the $6.26 per hour recruiters had promised. Instead, the
workers received only about $2.12 an hour. The food processing company also deducted
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money from the paychecks for recruitment fees, ultimately bringing the pay rate down
even further. Recruiters also told the workers they would provide free housing,
However, the company deducted additional money from the paychecks to cover rent
costs,

Moreover, the workers were misclassificd as H-2B workers, depriving them of
important rights. H-2B visas and H-2A visas are both nonimmigrant visas for seasonal
workers, Agricultural workers receive H-2A visas, while non-agricultural workers
receive H-2B visas. The workers from Nayarit were working under H-2B visas, even
though the work they conducted was predominantly agricultural in nature. In its
application to the Department of Labor for the visas, the food processing company
misrepresented the type of work their employees would be doing in order to ensure that
its workers arrived on H-2B visas. Federal law requires that employers must provide H-
2A workers with free housing, reimburse the employees for travel expenses, pay at least
$8.93/hour (in Colorado), and either ensure that at least three quarters of the work
promised actually is available or compensate the employees for that work. Perhaps most
importantly, H-2A workers are eligible for representation by LSC-funded lawyers. None
of these protections exist for H-2B workers.

After an entire week went by without work, seven of the men went to Colorado
Legal Services (“CLS”™) to discuss enforcement of their rights in the matter. However,
becanse they were working under H-2B visas and CLS receives federal funding, the
program could not assist the workers.

After two and a half weeks of sporadic employment, substandard living
conditions, and illegally low wages, the same seven workers were dismissed, in breach of
their employment contract and in violation of federal law. They were the only ones
dismissed out of the 30 or 40 men who came up from Nayarit, suggesting that the
workers were retaliated against, in violation of federal law.

After these many legal violations, the workers attempted to enforce their rights by
filing a complaint with the Colorado Department of Labor (“*CDOL”). The CDOL,
lacking Spanish-speaking staff and already overburdened with complaints, declined to
pursue the complaint. The workers also attempted to seck assistance from Colorado
Legal Services, but because the program receives LSC funding, the lawyers in that
program were unable o assist the workers. Eventually, a private attorney agreed to take
on the case, but by that time the visa had expired and alt the workers had returned to
Mexico, making it far more difficult for them to pursue their claims.

1. Conclusion

To ensure that no more temporary workers retum home without hard-earned
wages like Jose Alfredo Borjas Gonzalez, Manuel Camero Torres, Juan Carlos Lira, and
Jose Antonio Vargas Cisneros, with far less compensation than they had been promised
like Edgar Pefia, Guillermo Orozco, Anastacio Valdez, and Rosa Hemandez, or after
sleeping outside without sleeping bags or clean water like Candelario Perez, we urge that
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workers in the H-2B temporary visa program, and in any new immigrant work program
authorized by Congress, be eligible for legal representation from LSC-funded civil legal
aid offices.

Mrs. DAvIS OF CALIFORNIA. Without objection, the hearing is ad-
journed.
[Whereupon, at 1:05 p.m., the committee was adjourned.]
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