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LEGISLATION TO IMPROVE SAFETY AND
SECURITY IN THE DEPARTMENT OF ENERGY

WEDNESDAY, MARCH 22, 2000

HOUSE OF REPRESENTATIVES,
COMMITTEE ON COMMERCE,
SUBCOMMITTEE ON ENERGY AND POWER,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:30 a.m., in room
2322, Rayburn House Office Building, Hon. Joe Barton, (chairman)
presiding.

Members present: Representatives Barton, Bilirakis, Stearns,
Largent, Whitfield, Rogan, Shimkus, Wilson, Bryant, Ehrlich,
McCarthy, Sawyer, Boucher, Wynn, and Strickland.

Staff present: Kevin Cook, science advisor; Elizabeth Brennan,
legislative clerk; Tom Dilenge, majority counsel, and Edith
Holleman, minority counsel.

Mr. BARTON. The Subcommittee of Energy and Power of the
Commerce Committee, hearing on legislation to improve the safety
and security of the Department of Energy will come to order.

The purpose of today’s hearing is to consider legislation to im-
prove safety and security in the Department of Energy. The three
bills before us would provide a financial incentive for the Depart-
ment of Energy’s nonprofit contractors to take safety more seri-
ously; would strengthen the Department’s internal oversight of se-
curity, and would bring about external regulation of nuclear safety
and worker safety.

I introduced the first of these three bills, H.R. 3833, to address
what I view as an obvious inequity in how safety rules are enforced
in the Department. Under the Price-Anderson provisions of the
Atomic Energy Act, the Department can assess civil penalties
against its contractors that violate DOE rules, regulations, and or-
ders on nuclear safety. However, the Atomic Energy Act contains
an explicit provision that exempts the Department’s nonprofit con-
tractors from paying any such fines when they commit a nuclear
safety violation. If civil penalties are an effective tool to improve
the safety and performance of the for-profit contractors, the same
tool should be applied to the nonprofits as well. This particular
problem was discussed in some detail at an Oversight and Inves-
tigations hearing last June on Department of Energy Worker Safe-
ty.

The second bill is H.R. 3906, which was introduced last week by
Chairman Bliley. I join the Chairman and several of my colleagues
from the committee in cosponsoring H.R. 3906. This bill will estab-
lish, in statute, an independent office to oversee security through-
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out the entire Department of Energy complex. This is the same of-
fice that Secretary Richardson has already instituted at DOE head-
quarters, and it would function the same way that it does today.

The only change—and it is an important change—made by the
bill is to establish a direct reporting line from the Independent Se-
curity Oversight Office to the Congress, so that the Congress has
timely, uncensored information on security problems in the field.
Security oversight has been the topic of numerous hearings, most
recently the one held just last week in cooperation with the Over-
sight and Investigations Subcommittee of this committee.

The third bill, H.R. 3907, was introduced last week by Chairman
Bliley and several of our colleagues on the committee, and also on
the Science Committee. H.R. 3907 would put an end to the Depart-
ment trying to regulate itself when it comes to safety manners.

Effective October 1, 2001, the Nuclear Regulatory Commission
would assume regulatory and enforcement responsibility for nu-
clear safety throughout the Department of Energy complex, and
OSHA will do the same for worker safety. The existing Defense Nu-
clear Facility Safety Board would be abolished and its staff re-
sources made available to the Nuclear Regulatory Commission. I
recognize that this is an ambitious undertaking, and an ambitious
schedule, but the alternative of continuing to let the Department
regulate itself is, in my opinion, much worse.

These bills are meant to address some of the most obvious safety
and security problems in the Department of Energy. I consider
these changes to be long overdue in the DOE complex.

The Department keeps offering us reassurances that their safety
and security problems are always in the past and are now under
control. That particular line holds true until the next headline.
Just last week, for example, several workers at the Los Alamos
Laboratory were exposed to plutonium.

In the face of that kind of accident, it’s hard to argue that the
Department of Energy is doing a fine job on safety and should con-
tinue to be left to its own devices in terms of regulating its safety
programs.

I want to issue two challenges today: The first is to my fellow
members on this subcommittee from both sides of the aisle. Mr.
Upton, the subcommittee chairman of the Oversight and Investiga-
tions Subcommittee, pointed out at last week’s joint hearing on
safety and security that the Commerce Committee knows better
than any other committee in the Congress, the extent of the De-
partment’s problems in these areas. The committee’s concerns with
the Department of Energy’s safety and security systems go back
years, even decades, and have been the subject of numerous hear-
ings.

It is time that we take our extensive base of accumulated knowl-
edge about the Department’s safety and security problems and do
something constructive to solve the problems. This has always been
an area of bipartisan concern for the members of this committee,
and I intend to keep it that way. I'm more than happy to work with
all members of the subcommittee to address particular concerns to
improve the bills that are before us. None of us want to read any
more headlines about safety and security fiascos in the Depart-
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ment, knowing that we, this subcommittee, holds the power to re-
duce those risks and to prevent future problems.

Second, I want to challenge our witnesses who are here today to
help us improve the legislation. The three bills before are only
starting points for discussion.

No doubt, there is substantial room for improvement in all three
bills. I would expect that there will be significant changes to these
bills before we take them to markup, but I do intend to go to mark-
up and hope that we can go to markup before the House breaks
for the Easter recess. That’s not that far away in terms of legisla-
tive days. Please take advantage of today’s hearing and work with
us on the committee on both sides of the aisle over the next several
weeks to make these bills better than they are today. We're serious
about solving the problems, but we do want to do it right.

I want to welcome our witnesses today, and I look forward to
hearing their thoughts on these bills. I'd like to point out, before
I recognize Mr. Boucher for an opening statement, and then Mr.
Sawyer and Mr. Rogan, that there are several bills on the floor
today that originated in this subcommittee.

We have a nuclear waste bill, and we have an energy policy bill
that came out of the Foreign Relations Committee, and members
on this subcommittee are going to want to be involved in those bills
on the floor, so we’re going to have to have a tag-team system for
us that want to hear the witnesses before us, and also want to par-
ticipate in the floor debate. I don’t want our witnesses to feel
unloved, if we’re shuttling back and forth several times.

With that, I would welcome our ranking member, the Honorable
Rick Boucher of Virginia, for his opening statement.

Mr. BOUCHER. Thank you very much, Mr. Chairman. This morn-
ing we examine legislation which addresses the historical concerns
of this committee regarding security and safety accountability at
the Department of Energy.

The committee has taken steps over more than a decade to ad-
dress this concern. This committee was responsible for the estab-
lishment of an Independent Oversight Office for Security at DOE,
and was responsible for the creation of the Defense Facilities Nu-
clear Safety Board in lieu of external regulation.

Over the years, the committee has revealed in hearings, the most
recent of which was conducted last year, the accountability prob-
lems caused by permitting the non-profit weapons laboratories to
be exempt from fines and penalties for their safety violations.

I'm pleased that some of the legislation we’re considering this
morning addresses that concern. The fact that all of the agencies
before us today essentially want to leave everything as it is, should
not prevent us from looking more closely at legislative changes.

However, Mr. Chairman, I think we also need to be careful not
to propose significant increases in agency responsibilities without
providing those agencies with the necessary resources to accom-
plish the missions that we set forth in the legislative changes.

I look forward to hearing from these witnesses as we continue
our review of these matters.

Mr. BARTON. I thank the gentleman and compliment him on the
brevity of his opening statement. That is definitely an improvement
over Congressman Hall.



Mr. BOUCHER. Good.

Mr. BARTON. It took him 5 minutes just to say hello. The gen-
tleman from California, Mr. Rogan, do you wish to give an opening
statement?

Mr. ROGAN. Mr. Chairman, you will compliment me also. I thank
you for calling this hearing, and I expect that it will be very in-
formative, and I don’t have any further opening statement.

Mr. BARTON. The gentleman from Ohio, Mr. Sawyer, for an open-
ing statement.

Mr. SAWYER. Thank you, Mr. Chairman, thank you for your lead-
ership in calling this hearing, and in the measures that you have
brought before us for our consideration.

Last August, the Department of Energy revealed that the Ports-
mouth gaseous diffusion plant in Piketon, Ohio, received pluto-
nium-laced uranium for about 25 years, from the 1950’s to the
1970’s.

The employees at the plant were unaware that they were ex-
posed to highly radioactive plutonium. It’s a familiar scenario. It’s
an experience that’s not isolated to Ohio.

The well-publicized problems in Paducah, Kentucky, Ports-
mouth’s sister plant, are almost identical in its experience.

Plutonium first emerged as a clear threat to public health and
safety in Piketon in 1993 when contaminated sediment was discov-
ered in Little Beaver Creek, just off the plant’s grounds.

In 1996, the Ohio EPA again found plutonium contamination in
a three-acre plot on the east side of the plant grounds. It’s unfortu-
nate that the early findings in 1993 and again in 1996 did not re-
ceive a much stronger reaction from DOE, responsible as it is for
internal oversight.

I particularly want to call attention to the work that our col-
league and friend on this committee undertook in the work that
Ted Strickland did in fighting for workers at the Portsmouth site,
in finding Federal money for health screening and cleanup efforts.

I also very much appreciate Secretary Richardson’s efforts to put
the cleanup on a high-order agenda.

It took media pressure in the summer of 1999 to launch inves-
tigations, apologize to workers, and pledge compensation, 6 years
after the contamination was found.

Congress missed the mark last year, I believe, by focusing too
narrowly on the control of weapons information, as important as
that may have been, failing to take into account an even larger na-
tional security threat, the possibility of an environmental disaster
in America’s back yard.

I believe Congress should consider all facets of public interest,
environmental, health and safety, as well as security when consid-
ering DOE restructuring proposals.

And it is for that reason that I agree with the premise, Mr.
Chairman, of the three bills being considered. We should make con-
tractors liable. We should strengthen internal oversight, and we
should expand external safety and environmental oversight as well.

I agree with you that there are some details of these proposals
that need our careful attention, but I think we’re on the right track
with these reforms, and I look forward to our witnesses’ comments
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on how we can improve and strengthen accountability and over-
sight.

Again, Mr. Chairman, thank you.

Mr. BARTON. I thank the gentleman for that statement. Seeing
no other members present to give an opening statement in person,
the Chair would ask unanimous consent that all members not
present have the requisite number of days to enter their openings
statement in the record at the appropriate point. Is there an objec-
tion to such a unanimous consent request?

[No response.]

Mr. BARTON. Hearing none, so ordered.

[Additional statement submitted for the record follows:]

PREPARED STATEMENT OF HON. ToM BLILEY, CHAIRMAN, COMMITTEE ON COMMERCE

Thank you, Mr. Chairman. Today marks a very important step for this Com-
mittee. We have held countless hearings in past years on safety and security fail-
ures in the Department of Energy. Our Members have worked hard behind the
scenes to improve the oversight of these important matters within the Department,
and we have worked with other Committees to improve related legislation moving
through the Congress.

Those efforts, while useful, have been mere “Band-Aids” that help to stop the
bleeding at DOE but do not really cure the underlying problems. As retired Senator
Rudman observed last year, the unique culture in the Department of Energy is ex-
tremely resistant to change. The three bills before the Subcommittee today make
a giant stride toward changing that culture and getting at the root causes of some
of these safety and security failures.

H.R. 3833 will correct a perverse system in which the non-profit DOE contractors
do not pay any fines when they commit nuclear safety violations. H.R. 3906 will cod-
ify in law that same system of independent security oversight that Secretary Rich-
ardson has already put in place in DOE, and will provide for direct reporting to the
Congress. And H.R. 3907 will bring to an end DOE’s attempt to regulate itself. In-
stead, the Nuclear Regulatory Commission and the Occupational Safety and Health
Administration will become responsible for safety regulation of the DOE complex.
All three of these bills are meant to provide DOE and its contractors with the right
set of incentives to take safety and security more seriously.

No doubt the DOE bureaucracy will resist these changes. Correcting failures is
always difficult, and is always resisted by those invested in preserving the status
quo. But the Nation cannot afford to keep relying in blind faith on the failed prom-
ises of DOE that things will get better. Taxpayers are going to have to spend hun-
dreds of billions to clean up environmental contamination throughout the DOE com-
plex and to compensate the workers harmed by DOFE’s careless safety practices.
Americans now have worry that slipshod security measures may have allowed a for-
eign power to steal valuable nuclear weapons designs. It is time to bring about a
fundamental change in the culture at DOE. We must ensure that these failures are
never repeated in the future.

I commend Chairman Barton for his aggressive action on these bills, and I hope
he can bring them to Subcommittee markup in the very near future.

Mr. BARTON. We want to welcome our first panel. Your state-
ments are in the record in their entirety. We're going to start with
the General Counsel at the Department of Energy. Then we will
recognize the Chairman of the Nuclear Regulatory Commission,
Mr. Meserve, and then we will recognize Mr. Conway—no, actually,
Mr. Mande is more to the right, so we’ll recognize him and then
Mr. Conway.

The subcommittee also wants to express its condolences to Com-
missioner McGaffigan on the passing of your wife. We understand
that that was a very traumatic event, and I personally have a great
degree of sympathy for you since I have a brother who has liver
cancer that’s been diagnosed as incurable. So you have our prayers
on that.
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Ms. Sullivan, we’re going to recognize you for 7 minutes. We do
thank you for getting your testimony in on time, barely, but you
did get it in on time. And so that’s a good way to start this hearing.
Ms. Sullivan?

STATEMENTS OF MARY ANNE SULLIVAN, GENERAL COUNSEL,
U.S. DEPARTMENT OF ENERGY; HON. RICHARD A. MESERVE,
CHAIRMAN; ACCOMPANIED BY HON. GRETA JOY DICUS,
COMMISSIONER; HON. NILS J. DIAZ, COMMISSIONER; HON.
EDWARD McGAFFIGAN, JR., COMMISSIONER; HON. JEFFREY
S. MERRIFIELD, COMMISSIONER,NUCLEAR REGULATORY
COMMISSION; HON. JEROLD R. MANDE, DEPUTY ASSISTANT
SECRETARY FOR LABOR, OCCUPATIONAL SAFETY AND
HEALTH ADMINISTRATION; AND HON. JOHN T. CONWAY,
CHAIRMAN, DEFENSE NUCLEAR FACILITIES SAFETY BOARD

Ms. SurLLivaN. Thank you, Mr. Chairman and members of the
committee for the opportunity to discuss with you, H.R. 3907, con-
cerning external safety regulation; H.R. 3383, concerning civil pen-
alties for DOE nonprofit contractors; and H.R. 3906, concerning in-
ternal security oversight at the Department.

I'd like to begin with external regulation. During the 1990’s, the
Department engaged in a systematic evaluation of the advisability
of external safety regulation. The culmination of this effort was a
joint pilot program by the Department and the NRC to determine
the cost and benefits associated with NRC regulation.

Unlike previous studies, the joint pilot program involved real-
time simulation of external regulation. The findings of the joint
pilot program were quite informative, and led to the decision by the
Secretary not to seek external regulation by NRC.

Secretary Richardson pointed to three key elements in con-
cluding that DOE should not proceed with NRC regulation: The po-
tential difficulties in implementation, the potential costs, and the
absence of a clear benefit to safety.

Implementation of NRC regulation would involve a number of
difficult, unresolved issues. I'll offer just a few examples:

NRC regulations and standards were developed for commercial
facilities. They were not developed with DOE’s complex and diverse
activities in mind.

Application of NRC regulations to DOE activities would require
a substantial effort to accommodate the unique hazards, oper-
ations, and security considerations at DOE.

NRC does not have experience in regulating certain kinds of ac-
tivities at DOE, such as accelerators. In addition, the pilot program
did not even consider defense nuclear facilities for which there is
no corresponding activity in the commercial sector.

The joint pilot program could not reach consensus on whether
the licensee for a DOE activity should be the Department, its con-
tractor or both. On balance, DOE believed it was essential for it to
be the licensee, because DOE is ultimately responsible for the fa-
cilities. NRC could not accept this fundamental proposition.

Many DOE facilities are old. They have physical layouts and
equipment that cannot be readily changed. Backfit and other legacy
issues could be an especially difficult and costly problem for facili-
ties with relatively short remaining lives.
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The Commission has specific requirements relating to the sched-
ule for deactivation and decommissioning. These are intended to
ensure that licensees complete their license responsibilities while
they still have a secure financial base. This rationale carries con-
siderably less weight when applied to a Federal agency. More com-
pelling funding priorities typically account for delay in D&D activi-
ties, and external regulation doesn’t solve the funding problem.

Turning to the cost impacts, the joint pilot program did not at-
tempt to estimate incremental costs of external regulation DOE-
wide; rather, it focused only on the costs of NRC regulation of the
particular pilots that were analyzed.

Even so, some of the Department’s estimates were substantially
higher than NRC’s. The variation resulted from uncertainty in the
range of regulatory approaches that the NRC might actually use
for the many DOE activities that have no current counterpart in
the NRC regulatory regime.

The essential learning was that virtually every DOE activity
would have to be separately reviewed to determine the regulatory
regime, and the associated costs cannot be predicted with any cer-
tainty.

We do know from our experience with NRC’s certification of the
gaseous diffusion plants, the license transfer for Ft. St. Vrain, and
the licensing of the Idaho Spent Fuel Facility, that initial cost esti-
mates tend to be considerably lower than actual costs.

The final, but, it seems to me, critical point is that the joint pilot
program did not demonstrate that NRC regulation would result in
more protection of workers, members of the public, or the environ-
ment.

This is because of the tremendous strides, certainly not yet com-
plete, that the Department has made to improve safety. This im-
provement results from, among other things, from the creation of
the Office of Enforcement and Investigation, adoption of integrated
safety management requirements in DOE contracts, and inde-
pendent oversight by the Defense Nuclear Facilities Safety Board.

In light of the numerous unresolved issues associated with tran-
sition to NRC, and the increasing success of initiatives to improve
safety at DOE, the Department cannot support H.R. 3907.

We believe that the substantial resources that would be required
to prepare for a shift to NRC regulation would be better spent on
cleanup and on ensuring compliance with existing safety require-
ments.

Let me turn now to the issue of civil penalties for DOE nonprofit
contractors: DOE supports subjecting its nonprofit contractors to
civil penalties, limited to the amount of fee the nonprofits receive
under their contracts.

H.R. 3383 would subject nonprofits to civil penalties, but it
doesn’t limit the amount of the penalties to the fee provided for in
the contract. The risk with that approach is that the nonprofits
may be unwilling to contract with the Department because of fears
of putting their endowments at risk.

Alternatively, they may insist on fee increases, disproportionate
to the additional risk the civil penalties represent. These higher
fees would divert funds away from fundamental DOE research.
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Accordingly, the Department would like to work with the com-
mittee on a provision to limit the penalties for nonprofits to the
amount of fee.

Finally, on the issue of internal security oversight, H.R. 3906
would require the Secretary to maintain an Office of Independent
Security Oversight, specify that Office’s jurisdiction, and impose
certain specific reporting requirements on both the Secretary and
the Director of the Office.

Among the Secretary’s responses to concerns over security last
year, was the creation of just such an office, as the Chairman rec-
ognized. This new office had its origin in the Office of Oversight,
reporting to the Assistant Secretary for Environment, Safety, and
Health.

The new office provides independent analysis of the performance
of safeguards and security functions across the Department, but
does so directly under the Secretary.

Since it was created, the office has successfully applied the full
range of its appraisal skills to the Department, and as the Director
testified last week, it will continue to do so with regard to the
NNSA.

The Department’s threshold concern about H.R. 3906 is that it
proposes to rigidly define the structure of an office that already ex-
ists. The office was created as a timely response to significant secu-
rity concerns.

The Department of Energy Organization Act gives the Secretary
broad reorganization powers to respond to such circumstances. The
Secretary wisely exercised those powers by restructuring and re-
focusing an existing office, giving it substantially new and impor-
tant functions, and requiring it to report to him.

When the Congress institutionalizes the structure and mission of
an organization like that, it deprives the Department and future
Secretaries of the ability to adapt to changing circumstances in the
future.

This concern is aggravated by other provisions of the bill. Section
1 would mandate that the Director is not subject to supervision by
anyone other than the Secretary. This undermines the Secretary’s
authority to decide internal reporting matters.

Section 2 would require the Secretary and the Director to report
to the Congress, areas where they have differences of opinion.
These required revelations would impair the Secretary’s ability to
receive frank and candid advice from his subordinates.

In addition, they improperly subject to Congressional refereeing,
any of the Secretary’s management decisions with which the Direc-
tor might disagree.

In short, we are concerned that H.R. 3906 would, through legisla-
tive mandate, threaten the success of a positive management re-
sponse to real problems.

Mr. BARTON. Ms. Sullivan, you’re 2 minutes over your 7 minutes.
Is that it?

Ms. SULLIVAN. I’'m concluded. Thank you very much for the op-
portunity to address these important matters.

[The prepared statement of Mary Anne Sullivan follows:]
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PREPARED STATEMENT OF MARY ANNE SULLIVAN, GENERAL COUNSEL, U.S.
DEPARTMENT OF ENERGY

Thank you, Mr. Chairman and members of the Committee, for the opportunity to
discuss: H.R. 3907, concerning external safety regulation of the Department of En-
ergy (DOE) by the Nuclear Regulatory Commission (NRC) and by the Occupational
Safety and Health Administration (OSHA); H.R. 3383, concerning civil penalties for
safety violations by non-profit DOE contractors; and H.R. 3906, concerning internal
security oversight within the Department.

EXTERNAL REGULATION

I will begin with the issue of external safety regulation of the Department. During
the 1990’s, the Department engaged in a thorough and systematic evaluation of the
advisability of external safety regulation of the Department. Options considered in-
cluded broadening the scope of oversight through the existing Defense Nuclear Safe-
ty Board, and transferring responsibility to the Commission. The culmination of this
effort was a joint pilot program by the Department and the Commission to deter-
mine the costs and benefits that would be associated with the transition to external
regulation under the Commission. Unlike previous studies and analyses of the issue
of external safety regulation, the joint pilot program involved real-time simulation
of external regulation activities. Specifically, representatives of the Department and
the Commission worked together closely to determine what could be expected if the
Commission assumed regulatory responsibility for Lawrence Berkeley National Lab-
oratory (LBNL), the Receiving Basin for Offsite Fuel (RBOF) at Savannah River,
and the Radiochemical Engineering Development Center (REDC) at Oak Ridge Na-
tional Laboratory.

In addition to the joint pilot program, the Department has actual experience with
NRC licensing of facilities involving commercial nuclear materials which are subject
to NRC licensing under the Energy Reorganization Act. DOE applied for and was
granted a transfer of the NRC materials license for the Fort St. Vrain Independent
Spent Fuel Storage Installation. DOE has also received a license for the dry storage
of core debris from the Three Mile Island Unit Two (TMI-2) reactor at the Inde-
pendent Spent Fuel Storage Installation at Idaho. The Department also has experi-
eace with the Commission in the certification of the gaseous diffusion plants
(GDPs).

The findings of the joint pilot program were quite informative and led to the deci-
sion by the Department not to seek a greater level of external safety regulation of
the Department than currently exists. In his February 19, 1999, letters to Congress,
Secretary of Energy, Bill Richardson, characterized the insights gleaned from the
joint pilot program as follows:

These pilots have highlighted a number of significant, unresolved issues includ-
ing: ascertaining whether DOE or its contractors should most appropriately
hold a license; the difficulties in assessing facility design under NRC standards
in some older facilities because we lack original construction plans; the extent
to which older facilities can be “retrofitted” or upgraded to meet NRC stand-
ards; applicable standards for safeguards and security; deactivation and decom-
missioning; and cost. Our analysis to date also indicates that many of the poten-
tial benefits that we expected to see from external regulation have not been
demonstrated, and appear to be outweighed by associated costs and difficulties
raised in the pilot projects.

I will elaborate on (1) the potential difficulties in implementing external safety
regulation, (2) the potential costs of external safety regulation, and (3) the expected
benefits for safety.

Implementation Issues

Implementation of external safety regulation would involve the following unre-
solved issues:

e There are no “standard” DOE facilities. Most DOE activities would have to be sep-
arately reviewed to determine the individual elements of work that have no ob-
vious counterpart in the NRC regulatory regime. Thus the full complement of
requirements to effect external regulation of each of these activities cannot be
predicted with certainty.

e NRC regulations and standards were developed for commercial facilities, many of
which have a high degree of similarity to one another. They were not developed
with the complex and diverse activities that are found in the DOE complex in
mind. Application of NRC regulations and standards to DOE activities would
require substantial effort to accommodate the unique hazards, operations, and
security considerations associated with the DOE complex. NRC members of the
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joint pilot program team suggested that existing NRC regulations and stand-
ards could be made to fit through exemptions or through the flexibility of a
“risk-informed, performance-based” approach to licensing. However, securing an
exemption can require considerable time and effort and “risk-informed, perform-
ance-based” licensing is still a work in progress. In many cases, the Commission
might need to adopt new regulations and standards for DOE activities or go
through an administrative process to adopt existing DOE standards.

The Commission does not have experience in regulating certain DOE activities.
For example, accelerators do not typically involve source, special nuclear, or by-
product materials and thus do not come within the Commission’s jurisdiction.
In fact, commercial accelerators have long been regulated by State authorities.
Similarly, many of the kinds of research activities involving source and by-prod-
uct materisals that occur at Lawrence Berkeley National Laboratory are regu-
lated by States under Agreement State authority when these research activities
take place at non-federal facilities such as educational and commercial labora-
tories. It should also be noted that the joint pilot program did not consider ex-
ternal regulation of DOE defense nuclear facilities. These defense facilities con-
duct many unique activities for which there is no corresponding activity in the
commercial sector and thus for which the Commission has no experience.

NRC requirements, especially those relating to material control and accountability
(MC&A), reflect safeguard and security considerations for commercial activities.
The safeguard and security considerations for DOE activities are somewhat dif-
ferent. These differences do not relate to safety concerns.

The joint pilot program identified numerous impacts that would arise from regula-
tion by the Commission of some activities at a DOE site but not other activities
at the same site. These impacts would relate primarily to the treatment of collo-
cated workers and of shared-site resources. At many DOE sites, it might not
be possible for the Commission to regulate DOE non-defense activities without
also regulating DOE defense nuclear facilities.

The joint pilot program could not reach consensus on whether the licensee for a
DOE activity should be the Department, its contractor, or both. A strong argu-
ment can be made that the Department should be the licensee because it is re-
sponsible for the safety of its activities and provides the funding to the con-
tractor. On the other hand, the contractor is the entity responsible for actually
operating the facility, and thus for implementing license requirements. On bal-
ance, the Department concluded it should be the licensee in all such cases.

Many DOE facilities were constructed many years ago and possess physical lay-
outs and equipment that cannot be readily changed. If the Commission were to
assume regulatory responsibility for these facilities, it would be necessary to
deal with backfit and other legacy issues that do not relate specifically to safety,
but rather to technical compliance with existing NRC requirements. This would
be an especially difficult and potentially very costly problem for facilities with
a relatively short remaining life.

The Commission has many requirements relating to the schedule on which certain
activities must be undertaken. In many cases, especially with respect to deacti-
vation and decommissioning, these schedule requirements are intended to en-
sure that the licensee (often a private entity) completes its responsibilities
under the license while it still has a secure financial base. That same rationale
carries considerably less weight when applied to an agency of the federal gov-
ernment. NRC was offered that to impose these same requirements on DOE
unilaterally was not likely, but it could not guarantee immediate relief without
a legislative fix..

Cost Impacts

At the outset, it should be emphasized that the joint pilot program did not at-

tempt estimate incremental costs of external regulation, DOE-wide. Rather, it fo-
cused on estimating the costs that would be associated with the assumption by the
NRC of regulation of LBNL, RBOF, and REDC. The estimated costs can be summa-
rized as follows:

With respect to LBNL, the estimated costs to the Department were $700,000 of
transition costs and $500,000 of annual costs. The estimated costs to the Com-
mission were $430,000 of transition costs (primarily to support a rulemaking on
the regulation of accelerators) and $30,000 of annual costs.

With respect to RBOF, the estimated costs to the Department were $6 to $13.5
million of transition costs and $1.5 to $3.2 million of annual costs. The esti-
mated costs to the Commission were $678,000 of transition costs and $347,000
of annual costs.
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« With respect to REDC, the estimated costs to the Department were $900,000 to
$5 million of transition costs and $1.1 million of annual costs. The estimated
costs to the Commission were $1.1 million of transition costs and $347,000 of
annual costs.

Some of the Department’s estimates are substantially higher than the lower limit
estimates provided by NRC staff. The variation in estimates results from uncer-
tainty in the range of approaches that the NRC staff would actually use in resolving
specific issues, based on the NRC staff practices that have been used in recent
years. For example, the REDC regulatory pilot indicated two possible outcomes for
regulating materials (such as americium-252) central to the operation of REDC. One
outcome could be that the Commission would be willing and able to reach a conclu-
sion that DOE contractor’s practices provided equivalence with NRC’s safety re-
quirements, and that minimal costs impacts could be obtained through a combina-
tion of waivers, adoption of DOE safety requirements, and risk-informed, perform-
ance based regulation. The other outcome could be that intervenors, or the NRC
staff, would cause the Commission to promulgate new sets of requirements, and
then demand compliance with the newly promulgated and prescriptive require-
ments. It may well be that the lower range of cost impacts would be obtained for
all types of DOE activities, but it would be a mistake to believe that such an out-
come is guaranteed.

There are many DOE activities that have no direct counterpart in the NRC regu-
latory regime, and therefore, the cost impacts would depend on whether analogs to
present regulatory practices were possible and practical, or whether new approaches
would have to be developed. The joint pilot program has shown that, in some cases,
it is possible to use analogs, to assume that a broad regulation (such as 10 CFR
Part 70) is applicable, and to separate the components of that regulation into ele-
ments of a fact-based cost estimate. However, the Department believes that vir-
tually every element of each DOE activity would have to be separately reviewed.
to determine whether it could be regulated under the existing NRC regulatory re-
gime or whether the Commission would have to modify existing requirements or de-
velop new requirements. Where there is no direct counterpart in the NRC regu-
latory regime, the costs associated with NRC regulation of the work cannot be pre-
dicted in advance with any certainty.

Any attempt to extrapolate the estimated costs to the DOE complex as a whole
must take into account that the estimates developed as part of the joint pilot pro-
gram assumed favorable regulatory treatment of many issues by the Commission
and that LBNL, RBOF, and REDC represent relatively simple facilities from the
viewpoint of regulation by the Commission. In addition, experience with the license
transfer for Fort St Vrain, the licensing of the spent fuel facility in Idaho, and the
certification of the GDPs indicates that initial estimates of the costs associated with
regulation by the Commission tend to be considerably lower than the actual costs.

In the case of the Fort St. Vrain ISFSI, the Department applied for and was
granted a transfer of the NRC materials license. This facility is perhaps the best
possible and most straight forward application of NRC regulations to a DOE activ-
ity. The facility was built and operated under NRC regulation and the regulations
were drafted with this specific type of facility and activity in mind: dry storage of
commercial spent nuclear fuel. However, it took 3 years to effect the license trans-
fer. This was primarily a result of the Department’s needing to provide additional
documentation about its management making minor modifications to strictly adhere
to specific details of NRC requirements and NRC staff’'s unfamiliarity with the De-
partment’s management approach and safety requirements. Another significant cost
involved with the transfer was the cost of creating and instituting a quality assur-
ance program that would meet NRC standards because the Department’s approach
to obtaining a high level of quality is entirely different than that of the Commission.

The Department has also licensed the Independent Spent Fuel Storage Installa-
tion at Idaho for the dry storage of TMI-2 core debris. A significant difference ex-
isted in the seismic design standards between the Department and the Commission
for low to moderate risk facilities such as this one. The Department’s Idaho Oper-
ations Office applied for and was granted an exemption to the NRC seismic require-
ments. Had the Department not been granted this regulatory exemption, it was esti-
mated that the facility would have cost as much as an additional $7 million to build.
To meet milestones for completing construction and moving fuel into the dry storage
facility contained in existing legal agreements with the State of Idaho, the Depart-
ment found it necessary (and accordingly notified the Commission in writing) to pro-
ceed at risk by releasing construction of facility equipment prior to design approval
by the Commission. Although the Commission did eventually approve the design
and no milestones were missed, the implications of this event to future licensing ac-
tivities are apparent: there is no reason to doubt the Commission’s ability and will-
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ingness to grant appropriate exemptions, but there is a risk that needed and appro-
priate exemptions would not be immediately forthcoming.

In the case of the GDPs, the transition costs were estimated initially to be ap-
proximately $60 million. Thus far, the actual transition costs have exceeded $300
million. Concurrently, the transition period increased from an estimate of 2 years
to 3 1/2 years. It should be noted that the initial cost estimate was based on DOE’s
general knowledge of NRC fuel facility requirements (10 CFR 70) as well as initial
interaction with NRC staff. The Commission, however, had limited standards to reg-
ulate the GDPs due to the unique nature of the facilities and operations. An exten-
sive rulemaking process was needed to develop new regulatory standards.

Improvements in Safety

The joint pilot program did not demonstrate that external safety regulation could
be expected to result in more protection of workers, members of the public, or the
environment. This results from: (1) DOE’s emphasis on the identification and imple-
mentation of appropriate nuclear safety requirements; (2) creation of the Office of
Enforcement and Investigations and increased use of field offices to enforce nuclear
safety; (3) contract reform, including the adoption of integrated safety management
requirements in DOE contracts; (4) continued independent oversight of nuclear safe-
ty matters by the Office of Environment, Safety and Health as well as the Defense
Nuclear Facilities Safety Board and action on formal plans to address nuclear safety
issues, and (5) public participation in decisions concerning the safety of DOE nu-
clear activities.

¢ The Department has improved the quality of the safety requirements applicable
to its nuclear activities in several ways. It streamlined the nuclear safety orders and
related documents in the DOE directives system to reduce unnecessary and redun-
dant requirements. At the same time, where appropriate, the Department adopted
certain requirements as regulations through the rulemaking process, including: (1)
procedural requirements for DOE nuclear activities, including procedures for inves-
tigating possible violations of nuclear safety requirements and assessing civil pen-
alties where such violations occur; (2) radiological protection requirements for work-
ers and other persons involved in the conduct of DOE nuclear activities; (3) quality
assurance requirements; (4) requirements on workplace substance abuse programs
at DOE sites; and (5) whistleblower protection requirements. The Department cur-
rently is completing additional regulatory requirements on safety management and
on radiological protection of the public and the environment. In addition, the De-
partment engaged in a comprehensive exercise to ensure that the requirements used
in connection with a particular activity are sufficient to assure adequate protection
of workers, members of the public and the environment in a manner commensurate
with the type and complexity of the activity and the associated hazards.

¢ The Department established the Office of Enforcement and Investigations,
which reports to the Assistant Secretary for Environment, Safety and Health, to in-
vestigate possible violations of the nuclear safety requirements and, where appro-
priate, to impose civil penalties and other remedies and corrective actions. DOE
field office and program personnel assist in investigations and enforcement and pro-
vide regular oversight of contractor activities.

¢ The Department has undertaken an extensive reform of its contracting process
to improve the management of work and safety throughout the DOE complex. Spe-
cifically, it has revised the Department of Energy Acquisition Regulation (DEAR) to
include provisions on performance-based contracting, competition, award fees, prop-
erty management, record-keeping, insurance, litigation, claims, accountability provi-
sions, and the conditional fee policy. The most significant contract reform affecting
nuclear safety is the adoption of DEAR clauses that mandate: (1) the use of inte-
grated safety management systems and (2) the identification of laws, regulations,
and DOE directives to be applied to activities under DOE contracts.

¢ The DEAR clause on the Integration of Environment, Safety and Health into
Work Planning and Execution establishes a standard prescribed contract clause on
how contractors must perform work in a manner that ensures adequate protection
for employees, the public, and the environment. It provides for: (1) defining the
scope of work; (2) identifying and analyzing hazards associated with the work; (3)
developing and implementing hazard controls; (4) performing work within controls;
and (5) providing feedback on adequacy of controls and continuing to improve safety
management. The clause establishes the principles that: (1) line managers must be
given responsibility and held accountable for implementing health and safety re-
quirements; (2) clear lines of authority and responsibility must be established; (3)
workers and managers must have competence to assess and deal with the hazards;
(4) resources must be effectively allocated; (5) hazards must be evaluated and an
agreed-upon set of standards and requirements must be established before work is
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performed; (6) administrative and engineering controls must be tailored to the work
and associated hazards; and (7) conditions and authorization authorities must be
agreed upon. The clause specifically requires each contractor to submit a safety
management system description for approval by the Department that explains how
the contractor will implement the system to establish performance objectives, meas-
ures and commitments; integrate work planning, hazards assessment, hazard con-
trols, budget and resource planning and continuous improvement.

¢ The DEAR clause on Laws, Regulations and DOE Directives is an integral part
of the safety management system. This clause requires clear identification of re-
quirements, including nuclear safety requirements, to be implemented in connection
with nuclear activities under a contract. In general, the clause requires a contractor
either to incorporate all applicable requirements in DOE Orders and regulations or
to use a tailoring process to develop a set of environment, health and safety require-
ments that is commensurate with the complexities and hazards associated with the
work to be performed under the contract.

¢ Since its creation in 1988, the Defense Nuclear Facilities Safety Board has pro-
vided independent oversight of DOE defense nuclear facilities and made many valu-
able recommendations on nuclear safety issues. Implementing these recommenda-
tions has been and continues to be an impetus for enhancing safety throughout the
DOE complex. Indeed, DOE has never rejected a Defense Board recommendation.

¢ The Department has adopted and implemented a Public Participation Policy to
foster improvements in nuclear safety by ensuring decisions benefit from the per-
spective of those interested in and affected by DOE activities, such as workers and
those who live in communities where DOE activities take place. In furtherance of
this policy, the Department has established citizens advisory boards (CABs) at all
its major sites to establish open, ongoing, two-way communication, both formal and
informal, between the Department and its stakeholders. This process provides a di-
verse collection of opinions, perspectives, and values and enables each party to learn
about and better understand each other’s views and positions. As a result of such
communication, the Department can make better, more informed decisions.

Through these initiatives, the Department has substantially improved its ability
to provide a safe and healthy workplace, protect the communities near our facilities,
and preserve the environment. We now have a strong safety structure under which:
work and hazards are evaluated; appropriate safety requirements are identified and
imposed on our contractors; integrated safety management operates to make compli-
ance with these requirements an integral part of how work is performed; safety per-
formance is an important part of determining contract fees; the Office of Enforce-
ment investigates possible violations of safety requirements and imposes civil pen-
alties where appropriate; and the Defense Board and our Independent Oversight Of-
fice verify how well the structure is working and make recommendations for im-
provements.

H.R. 3907

In light of the numerous unresolved issues associated with a transition to external
safety regulation, the potential costs of such a transition, and the ongoing success
of the initiatives to improve safety throughout the DOE complex, the Department
cannot support legislation to mandate external safety regulation by NRC of the De-
partment. The substantial funds that would be required to prepare DOE facilities
for a shift to external regulation would be better spent on achieving the Depart-
ment’s cleanup and mission goals. The manpower that would be required to imple-
ment a transition to external regulation would be better used in overseeing compli-
ance with the Department’s existing safety requirements.

With respect to H.R. 3907, I note that the bill does not address in a meaningful
manner the implementation issues identified by the joint pilot program and does not
provide funding for the increased costs to both the Department and the Commission.
In addition, the bill would abolish the Defense Board and extend external safety
regulation to DOE defense nuclear facilities without any examination of the poten-
tial effects of such action on the Department’s national security missions.

CIVIL PENALTIES FOR NONPROFIT DOE CONTRACTORS

In its Report to Congress on the Price-Anderson Act (DOE Price-Anderson Report),
the Department indicated that it supported continuation of the Congressional deci-
sion in the 1988 Price-Anderson Act Amendments not to apply civil penalties to non-
profit contractors. This decision reflected the belief of the Department that major
universities and other nonprofits would be unwilling to put their educational endow-
ments at risk for contract-related expenses such as civil penalties and that the in-
crease in fees they would insist upon to protect against even the slim possibility of
such a result would outweigh the benefit of being able to assess penalties.
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The Department also indicated that all nonprofit contractors, nonprofit sub-
contractors and nonprofit suppliers should be treated the same with respect to the
applicability of civil penalties. Accordingly, it suggested eliminating the statutory
exemption for specific named contractors and their subcontractors and suppliers and
replacing it with a generic exemption to cover all nonprofit contractors, nonprofit
subcontractors and nonprofit suppliers. This change would eliminate the need to
identify particular entities by name in the statute and also eliminate the distinction
between “educational” nonprofits and other nonprofit entities. As part of such a
change, the exemption of for-profit subcontractors and suppliers to nonprofit con-
tractors exempt by statute would be eliminated.

Subsequent to the submission of the DOE Price-Anderson Report to Congress, sev-
eral DOE nonprofit contractors indicated they could accept civil penalties if the
amount of the civil penalties were limited to the amount of the fee they received
under their contracts with the Department. Recently, S. 2162 has been introduced
in the Senate to extend the Price-Anderson Act. This Senate bill contains a provi-
sion that would make a nonprofit DOE contractor subject to civil penalties up to
the amount of the fee provided for in its contract with the Department. The Depart-
ment supports this approach.

H.R. 3383

H.R. 3383 would likewise make nonprofit DOE contractors subject to civil pen-
alties, but it contains no provision that would tie the amount of a civil penalty im-
posed on a nonprofit DOE contractor to the fee provided for in its contract with the
Department. The Department supports subjecting non-profit contractors to civil pen-
alties up to the amount of the fee, but would need to consider further the implica-
tions of allowing for such penalties to exceed the amount of fee provided for in the
contract.

INTERNAL SECURITY OVERSIGHT

Now I will turn to H.R. 3906, which proposes to specify for DOE the internal
mechanisms and authorities to independently assess the effectiveness of its policy
and site performance in the areas of safeguards and security and cyber security.
This bill would require the Secretary of Energy to maintain an “Office of Inde-
pendent Security Oversight,” specify that Office’s jurisdiction, and impose peculiar
statutory reporting requirements on both the Secretary and the Directory of the Of-
fice.

First, to put my comments in context, I would like to describe the creation and
functions of the Department’s existing Office of Independent Oversight and Perform-
ance Assurance. In response to numerous concerns over security last year, Secretary
Richardson announced his Security Reform Package on May 11, 1999, a significant
feature of which was the creation of the Office of Independent Oversight and Per-
formance Assurance reporting directly to the Secretary.

This new office had its origin in the Office of Oversight under the Assistant Sec-
retary for Environment, Safety and Health, which had been responsible for the per-
formance of safety and security reviews. The new Office provides independent anal-
ysis of the performance of safeguards and security and other critical functions from
across the Department, but does so directly under the Secretary.

Since it was created in May, the Office of Independent Oversight has been headed
by Mr. Glenn S. Podonsky. The office is staffed by highly qualified and experienced
personnel, many of whom are recognized as national experts in their individual se-
curity disciplines. The personnel are trained inspectors, skilled at determining, on
a practical level, the adequacy of protection programs. The Office successfully has
applied the full range of its appraisal skills to the Department, and as Mr. Podonsky
testified before the House Commerce Committee on March 14, 2000, it will continue
to do so with regard to the NNSA.

My threshold objection to HR 3906 is that it proposes rigidly to define the struc-
ture of an office which already exists within the Department. The office was created
by Secretary Richardson pursuant to his management authorities under the Depart-
ment of Energy Organization Act as a timely response to significant security con-
cerns facing the Department. The Department of Energy Organization Act gives the
Secretary broad reassignment powers and appropriate reorganization ability to re-
spond to changing circumstances. The Secretary wisely exercised those powers to re-
spond to the Departmental security concerns by restructuring and refocusing an ex-
isting office, giving it substantially new and important functions, and requiring it
to report directly to him.

When the Congress institutionalizes the structure and missions of an organization
like the existing Office of Independent Oversight, which was created by the Sec-
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retary to address a particular concern at a particular time, it deprives the Depart-
ment and future Secretaries of the ability to adapt to changing circumstances and
to craft appropriate future responses, as the Secretary did in the case of the existing
Office of Independent Oversight and Performance Assurance. The result is a signifi-
cant erosion of the Secretary’s management authority. Rather than acknowledging
the appropriateness of the Secretary’s action in creating the Office, HR 3906 poten-
tially would hamstring the Department in the future by institutionalizing an exist-
ing function rather than permitting the Secretary to retain needed flexibility to re-
spond appropriately to changing circumstances.

This threshold concern is aggravated by other specific provisions of the bill. The
provision in Section 1(a) that would mandate that the Director report directly to the
Secretary and is not subject to supervision by any other office within DOE is further
evidence of the bill’s objectionable erosion of the Secretary’s internal management
a}lllthority. The Secretary must retain the authority to decide the internal reporting
chain.

Section 2 contains additional objectionable features. Section 2(8) would require
that the Office of Independent Security Oversight to transmit to the Congress and
the Secretary annual reports, that include a description of any significant security
policy decision with which the Office Director is in disagreement. Section 2(b) would
also require the Secretary to transmit to the Congress a report which includes an
identification of each significant problem, deficiency, or recommendation in the Of-
fice’s annual report with which the Secretary is in disagreement, and an explanation
of the reasons for any failure on the part of DOE to complete corrective actions.
Read together these two subsections would require the Secretary and the Director
to report to the Congress areas where they have a difference of opinion. These re-
quired revelations to the Congress by Departmental subordinates impairs the Sec-
retary’s ability to receive frank and candid advice from his subordinates. In addi-
tion, these peculiar reporting requirements also improperly subject to Congressional
refereeing any of the Secretary’s management decisions with which the Director
might disagree. Disagreements regarding execution of the law are proper subjects
of decisions by the President and his immediate subordinates, not by elements of
the legislative branch. On a practical level, these concurrent reporting requirements
would potentially undermine the kind of positive working relationship between the
Secretary and the Director that has enabled the office to function so effectively since
its creation.

Section 2(d) contains a similar requirement for special reports. The Director would
be required to report immediately to the Secretary and the Congress whenever the
Director becomes aware of particularly serious or flagrant problems or deficiencies.
The Secretary then, within seven days after receiving such a report, would be re-
quired to report to the Congress on the corrective actions taken to address such
problems. This concurrent reporting requirement would again inappropriately in-
sinuate the Congress into the executive decisionmaking process and execution of
laws. Concurrent reporting requirements may breach the separation of powers by
disrupting the chain of command within the executive branch. Here they would im-
pede the Secretary in exercising his responsibility to supervise and control depart-
mental subordinates. Moreover, this provision would infringe the Secretary’s author-
ity, as the President’s immediate subordinate and as the head of an executive agen-
cy, to determine the executive branch’s views that are presented to Congress.

Finally, I have similar concerns about sections 2(e) and 2(f), which inappropriately
would prohibit the Secretary from altering, modifying, or otherwise changing the
substance of certain reports to the Congress or testimony by his subordinate Office
Director. The Congress must determine what laws the President and Cabinet offi-
cers are to enforce, but the Congress may not impair the President’s ability—
through the Secretary—to determine the nature of official communications to the
Congress. Nor the Congress should dictate how the Executive Branch is to execute
the law. Efforts such as those contained in this bill which seek to determine the
precise organizational structure of an executive branch department and the chain
of command with respect to internal management decisions serious threaten the
S}fcrletary’s ability to effectively and efficiently fulfill his responsibilities to execute
the law.

Mr. BARTON. Thank you. We're going to recognize the Chairman
of the NRC, Mr. Meserve. I'm going to run and vote. Congress-
woman Wilson is going to take the Chair, and I will rush back.
We're going to try to continue the hearing without having to sus-
pend for the vote.

You are recognized for 7 minutes.
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STATEMENT OF HON. RICHARD A. MESERVE

Mr. MESERVE. Good morning. It is a pleasure to appear before
you today to discuss the proposal for external regulation of facili-
ties owned or operated by the Department of Energy and in par-
ticular to explain the Commission’s views in the recently intro-
duced bill, H.R. 3907, External Regulation of the Department of
Energy Act.

I am joined by my fellow Commissioners Greta Dicus, Nils Diaz,
Edward McGaffigan, Jr., and Jeffrey Merrifield.

As the Commission has previously testified, the Commission be-
lieves that the NRC could be the sole regulator of DOE’s nuclear
and radiological safety if the Congress determined that such regu-
lation was in the best interests of the nation. The Commission also
testified that we believe that a majority of the technical, policy and
regulatory issues identified during the NRC-DOE pilot program at
three DOE facilities can be adequately resolved in the existing
NRC regulatory framework.

We see a path to resolving the issues and we continue to stand
by our previous testimony.

Today we are testifying on a significantly different approach than
that discussed in our previous testimony. H.R. 3907 would require
the NRC to assume regulatory jurisdiction over the entirety of
DOE’s activities, both defense and nondefense at one time. The
Commission strongly prefers a multiphased approach.

Our concern is that a one-phase approach could divert significant
agency resources from important ongoing regulatory initiatives re-
lating to current NRC licensees. These initiatives, which include li-
cense renewal, license transfers, a new reactor oversight process, a
more effective license amendment process, and dry cask storage for
spent nuclear fuel, have been urged by Congress and require sig-
nificant agency resources to bring to fruition. NRC previously testi-
fied that it could initially regulate the relatively less complex, less
costly facilities of DOE’s Office of Energy Research, now the Office
of Science, and the Office of Nuclear Energy, which is now the Of-
fice of Nuclear Energy, Science and Technology and that, subject
to receiving adequate resources, the NRC could then gradually
phase in the more complex, more costly facilities of DOE’s Office
of Environmental Management and the National Nuclear Security
Administration over a period of years.

Assuming responsibility for all DOE nuclear facilities at one time
could overwhelm the agency and place at risk the critical regu-
latory initiatives currently underway, thus the Commission does
not believe that the approach described in H.R. 3907 is feasible,
even if significant resources were made available. Indeed, we would
have a very hard time estimating the necessary NRC resources
without further study.

Let me give you an example of the cost associated with a very
complex facility. The NRC now provides regulatory advice to the
DOE concerning DOE’s Hanford Tank Waste Remediation Systems
Project. This effort includes a resident inspector who is onsite full-
time and requires significant involvement both by our Head-
quarters Staff and our Center for Nuclear Waste Regulatory Anal-
yses in Texas.
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There is no prospect for an NRC regulatory role until at least
2015 under DOE’s current program, yet NRC’s current assistance
is costing about $2.4 million each year. The Hanford Project is ex-
traordinarily complex. Nonetheless there are many complex DOE/
EM and NNSA facilities presenting many challenges both from a
technical and a programmatic perspective.

The immediate assumption of authority over potentially hun-
dreds of such complex DOE/EM and NNSA facilities would likely
overwhelm our staff and put at risk the progress we have made in
regulatory initiatives affecting our current licensees.

Accordingly the Commission respectfully urges the committee to
consider the phased approach to external regulation of DOE advo-
cated in 1996 by DOE’s own Working Group on External Regula-
tion. We would see an overall gain in public health and safety only
if NRC regulation of DOE were undertaken in a manner that does
not risk diverting the Commission’s attention from NRC’s primary
mlission of ensuring the safety and security of civilian nuclear fa-
cilities.

As I stated at the outset, we believe that a majority of the tech-
nical, policy and regulatory issues identified during the NRC-DOE
pilot program can be adequately resolved within the existing NRC
regulatory framework. Others will require clarification in statute.
We would be pleased to work with the committee on these provi-
sions.

In conclusion, we appreciate the confidence that this sub-
committee has demonstrated in NRC by introducing H.R. 3907. We
support the bill in spirit but strongly believe that a phased ap-
proach focusing on the less complex and less costly DOE facilities
should be the first step. We stand ready to work with the com-
mittee to identify an appropriately phased approach. Thank you.

[The prepared statement of Hon. Richard A. Meserve follows:]

PREPARED STATEMENT OF RICHARD A. MESERVE, CHAIRMAN, U.S. NUCLEAR
REGULATORY COMMISSION

Mr. Chairman and Members of the Subcommittee: It is a pleasure to appear be-
fore you today to discuss the proposal for external regulation of facilities owned or
operated by the Department of Energy, and in particular to explain the Commis-
sion’s views on the recently introduced bill, H.R. 3907, “External Regulation of the
Department of Energy Act.” As the Commission previously testified before the
House Science Committee’s Subcommittee on Energy and Environment on July 22,
1999, and before the House Commerce Committee’s Subcommittee on Energy and
Power on May 20, 1998, the Commission believes that NRC could be the sole exter-
nal regulator of DOE nuclear and radiological safety, if the Congress determined
that such regulation was in the best interests of the Nation. The Commission also
testified that we believe that a majority of the technical, policy, and regulatory
issues identified during the NRC/DOE pilot program at three DOE facilities can be
adequately resolved within the existing NRC regulatory framework. We see a path
to resolving the remaining issues and we continue to stand by our previous testi-
mony.

Today we are testifying on a significantly different approach than that discussed
in previous Commission testimony. H.R. 3907 would require the NRC to assume
regulatory jurisdiction over the entirety of DOE’s activities—both defense and non-
defense—at one time. The Commission strongly prefers a multi-phased approach, as
former Chairman Dicus testified to the House Science Committee in July of last
year. Exactly such a multi-phased approach was contemplated by the House Science
Committee last fall in Section 15 of H.R. 1656.

Our concern is that a one-phase approach could divert significant agency re-
sources from important ongoing regulatory initiatives relating to current NRC li-
censees. These initiatives, in areas such as license renewal, license transfers, a new
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reactor oversight process, a more effective license amendment process, and dry cask
storage for spent nuclear fuel, have been urged by Congress and require significant
agency resources to bring to fruition. NRC previously testified that it could initially
regulate the relatively less complex, less costly facilities of DOE’s Office of Energy
Research, now the Office of Science (SC), and Office of Nuclear Energy, now the Of-
fice of Nuclear Energy, Science, and Technology (NE)—and that, subject to receiving
adequate resources, it could then gradually phase in the more complex, more costly
facilities of DOE’s Office of Environmental Management (EM) and the National Nu-
clear Security Administration (NNSA) over a period of several years. Assuming re-
sponsibility for all DOE nuclear facilities at one time could overwhelm the agency
and place at risk the critical regulatory initiatives currently underway. Thus, the
Commission does not believe that the approach described in H.R. 3907 is feasible,
even if significant resources were made available. Indeed, aside from the SC and
NE facilities, at this point we would have a very hard time estimating the necessary
NRC resources without further study.

Let me give you an example of the cost associated with a very complex facility.
The NRC now provides regulatory advice to the DOE concerning DOE’s Hanford
Tank Waste Remediation Systems project. This effort includes a resident inspector,
who is on site full time, and significant involvement both by our Headquarters staff
and our Center for Nuclear Waste Regulatory Analyses in Texas. There is no pros-
pect for an NRC regulatory role until at least 2015 under DOE’s current program,
yet NRC’s current assistance is costing about $2.4 million each year. The Hanford
project is extraordinarily complex. Nonetheless, there are many complex DOE EM
and NNSA facilities presenting many challenges, both from a technical and pro-
grammatic perspective. Without a transition period and phased approach, we would
have great difficulty estimating the likely NRC resources required. The immediate
assumption of authority over potentially hundreds of such complex DOE EM and
NNSA facilities would likely overwhelm our staff and put at risk the progress we
have made in regulatory initiatives affecting our current licensees.

The Commission respectfully urges the Committee to consider the phased ap-
proach to external regulation of DOE advocated in 1996 by DOE’s Working Group
on External Regulation. We would see an overall gain in public health and safety
only if NRC regulation of DOE were undertaken in a manner that does not risk di-
verting the Commission’s attention from the NRC’s primary mission of ensuring the
safety and security of civilian nuclear facilities.

Another issue which is not addressed in the bill is NRC’s authority to regulate
safeguards—that is, physical protection and material control and accounting. We be-
lieve that these matters are so integrally linked to safety issues that it is important
for the effectiveness of NRC’s regulatory oversight that safeguards authority be ex-
plicitly included.

As I stated at the outset, we believe that a majority of the technical, policy, and
regulatory issues identified during the NRC/DOE pilot program can be adequately
resolved within the existing NRC regulatory framework. Others will require clari-
fication in statute. We would be pleased to work with the Committee on these provi-
sions.

In conclusion, we appreciate the confidence that this Committee has demonstrated
in NRC by introducing H.R. 3907. We support the bill in spirit, but strongly believe
that a phased approach focusing on the less complex and less costly DOE SC and
NE facilities should be the first step. We stand ready to work with the Committee
to identify an appropriately phased approach.

Thank you Mr. Chairman. We would be pleased to answer any questions that you
and Members of the Subcommittee may have.

Mrs. WILSON [presiding]. Thank you. I understand the other
Commissioners are here for answering of questions and so we will
turn to the Honorable Jerold Mande, Deputy Assistant Secretary
for Labor Occupational Safety and Health Administration—can you
fit that on a business card?

Mr. MANDE. No. It’s tough. It’s hard to read then.

Mrs. WILSON. Thank you.

STATEMENT OF HON. JEROLD R. MANDE

Mr. MANDE. Madam Chairman, members of the subcommittee,
thank you for the opportunity to testify this morning on the impor-
tant issue of external regulation of worker health and safety for
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private sector employees at work sites owned or operated by the
Department of Energy.

This issue is of great interest and importance to OSHA in keep-
ing with our mission to assure that every working man and woman
in the Nation is provided with safe and healthful working condi-
tions. We appreciate your keen interest in this matter.

OSHA has undertaken a number of cooperative projects with
DOE to better understand the effect of external regulation on work-
er safety. OSHA has completed two recent major pilot projects at
DOE sites. In the summer of 1998 OSHA conducted a large scale
pilot at Oak Ridge, Tennessee, and in January 1999 OSHA con-
ducted a pilot project at the Lawrence Berkeley National Labora-
tory in California as part of an ongoing NRC pilot project at the
Berkeley site.

OSHA had three objectives for the pilot projects—one, to better
assess the nature and severity of the site hazards as well as assess
the adequacy of OSHA’s standards, training and staff expertise to
address them; two, to assess the potential impacts of external regu-
lation on the agencies involved and approximate what would occur
on an actual OSHA visit under external regulatory authority; and
three, to provide a forum for OSHA and NRC to evaluate regu-
latory interface issues at the DOE sites.

At both sites OSHA conducted simulated inspections that in-
cluded opening and closing conferences with employers and employ-
ees, physical walk-throughs of the work sites to identify hazards
and the preparation and simulation of citations and proposed pen-
alties. OSHA prepared simulated citations and proposed penalties
for the University of California, the site contractor and for DOE,
the facility owner, even though OSHA does not currently have leg-
islative authority to enforce penalties against state or Federal enti-
ties. It has been OSHA’s experience however that worker safety
and health are best protected when OSHA has the ability to fine
both the facility owner, who controls the work site, and the contrac-
tors working at the site.

So what did OSHA learn from its pilot activities? Our overall
conclusion is that there are a number of legislative policy,
logistical, and resource issues that must be addressed for external
regulation to be accomplished in an orderly manner. However,
OSHA believes none of the problems and issues is insurmountable
and with careful and coordinated planning within the Administra-
tion and with Congress external regulation of DOE sites for occupa-
tional safety and health is in our opinion an achievable objective.

The pilot projects demonstrated clearly to OSHA that external
regulation would have a significant impact on DOE’s current oper-
ating practices. Today DOE identifies hazards, often only takes ap-
propriate interim measures and then attempts to obtain funding to
address the hazard’s permanence. When the funding does not ma-
terialize, it results in a growing backlog of unabated hazards.

The OSHA-simulated inspections identified 75 violations at Oak
Ridge and 62 at Berkeley. This number of violations is slightly
higher than average. Injury and illness rates were also above the
national average at these sites. OSHA’s review of the site safety
and health programs revealed that DOE and its contractors have
implemented generally good worker safety and health programs, al-
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though the pilots did not find the level of employee involvement in
safety and health issues that OSHA would expect to find in an ex-
cellent safety and health program.

Madam Chairman, you have asked for comments on three bills—
H.R. 3383, H.R. 3906, and H.R. 3907. We have no comment on H.R.
3383 and 3906, because neither bill appears to impact OSHA’s pro-
gram.

H.R. 3907, on the other hand, would significantly impact OSHA.
It would transfer to OSHA from DOE regulatory and enforcement
responsibilities relating to matters covered by the Occupational
Safety and Health Act with regard to all facilities owned or oper-
ated by DOE. OSHA and NRC would be required to enter into a
Memorandum of Understanding that would govern the exercise of
our respective authorities over nuclear safety and occupational
health and safety at DOE owned or operated facilities and transmit
that memorandum to Congress by January 1, 2001. The overall ef-
fective date for the transfer of authority to OSHA from DOE would
be October 1, 2001.

OSHA believes that external regulation proposals should be eval-
uated based on their likely impact on worker safety. As I have pre-
sented in my testimony, we have been working with DOE and NRC
through pilot projects and other activities to gain a better under-
standing about the implications of external regulation on worker
safety and on OSHA’s existing programs and resources.

At this time in light of the numerous unresolved issues associ-
ated with the transition to external safety regulation, we are not
yet prepared to take a position on H.R. 3907.

In closing, Madam Chairman, it is our view that OSHA regula-
tion of occupational safety and health at DOE sites should be au-
thorized only if such action would lead to better protection for
workers. A number of studies and advisory groups have in fact con-
cluded that employees would benefit from external regulation of oc-
cupational safety and health.

The recent pilot projects have reinforced our position that exter-
nal regulation is an achievable objective, but OSHA is not seeking
the additional responsibility for enforcement at DOE sites. The
agency has for several years undertaken a variety of cooperative
projects and activities with DOE to prepare for external regulation.
We must reiterate our caution, however, that if the transition is to
be successful, it must be conducted in an orderly way with reason-
able timeframes to avoid unnecessary disruption to OSHA’s other
important ongoing programs and resource requirements, a need to
be carefully assessed. Thank you.

[The prepared statement of Hon. Jerold R. Mande follows:]

PREPARED STATEMENT OF JEROLD R. MANDE, DEPUTY ASSISTANT SECRETARY OF
LABOR FOR OCCUPATIONAL SAFETY AND HEALTH

Mr. Chairman, Members of the Subcommittee: Thank you for the opportunity to
testify this morning on the important issue of external regulation of worker safety
and health for private-sector employees at facilities owned or operated by the De-
partment of Energy. This issue is of great interest and importance to the Occupa-
tional Safety and Health Administration in view of the Department of Labor’s mis-
sion to assure that every working man and woman in the Nation is provided with
safe and healthful working conditions. We therefore appreciate your keen interest
in this matter.
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OSHA has undertaken a number of cooperative projects with DOE to better un-
derstand the effect of external regulation on worker safety. Before I discuss those
with you, however, I want to briefly describe OSHA’s legislative authority at DOE
facilities, and to summarize some of major events and reports on external regula-
tion.

OSHA Jurisdiction at DOE Sites

Section 4(b)(1) of the Occupational Safety and Health Act of 1970 (OSH Act) re-
moves from OSHA’s coverage working conditions for which another Federal agency
(or State agency acting under the Atomic Energy Act) has prescribed or enforced
safety and health regulation. This exemption is designed to prevent the duplication
of Federal effort. The section 4(b)(1) exemption currently applies to DOE.

Most of the workers at DOE sites are employees of private-sector companies with
which DOE contracts or subcontracts. These private employers are exempt from
OSHA enforcement, because DOE has chosen to prescribe its own safety and health
requirements. This was also the case with DOE’s predecessor agencies, the Atomic
Energy Commission and the Energy Research and Development Administration.

In any discussion of external regulation, OSHA is particularly concerned to ensure
that the level of protection we would provide is equal to or greater than that now
provided under DOE coverage. DOE has adopted most of OSHA’s regulations as the
foundation for its own regulatory programs, so many of the substantive safety and
health requirements for DOE contractors are the same as they would be under
OSHA. However, in addition to adopting OSHA regulations, DOE has developed
some occupational safety and health regulations of its own, such as more up-to-date
radiation and chemical exposure standards, as well as firearm and explosives safety
standards. If OSHA were to assume authority at DOE facilities, we would need to
adopt similar requirements so that employee protection would not be diminished. It
is important to understand that even if OSHA becomes the external regulator of
worker safety and health at DOE sites, that does not make OSHA the manager of
safety and health at the DOE sites. Under the OSH Act, the primary compliance
responsibility still rests with the contractors and subcontractors, and, to some ex-
tent, with DOE as the site owner, to provide safe and healthful workplaces and to
comply with OSHA’s regulations and standards.

Background on External Regulation

OSHA'’s interaction with DOE has increased since the early 1990s, when OSHA
was engaged in a number of so-called “Tiger Team” reviews of DOE sites. In 1995,
the DOE Advisory Committee on External Regulation of Department of Energy Nu-
clear Safety issued its report entitled “Improving Regulation of Safety at DOE Nu-
clear Facilities.” The report concluded that, although DOE could regulate its own
operations, it was not viewed by the public as credible, and therefore recommended
the creation of a system of external regulation. Specifically, the Advisory Committee
noted that OSHA should regulate all worker protection issues at DOE nuclear facili-
ties, except when that regulation would significantly interfere with maintaining fa-
cility safety (e.g., if a nuclear chain reaction was possible.) In such cases, the Advi-
sory Committee recommended that the designated nuclear facility safety agency,
such as the Nuclear Regulatory Commission (NRC) or the Defense Nuclear Facilities
Safety Board, should regulate worker safety and health issues under the Atomic En-
ergy Act (AEA).

A subsequent DOE working group reviewed the Advisory Committee’s rec-
ommendations and concurred with their findings on a number of issues, including
those regarding OSHA. Another report, issued in 1997 by the National Academy of
Public Administration, also concluded that OSHA should have jurisdiction for occu-
pational safety and health, and made recommendations on a host of policy and im-
plementation issues that would need to be addressed to effect this transfer.

The Department of Labor and OSHA have previously stated that external regula-
tion, if authorized, needs to be done in an orderly way with reasonable time frames.
Transition must be implemented without disruption to OSHA’s ongoing programs,
and the resource requirements to address this responsibility need to be assessed.

OSHA /DOE Pilot Projects

OSHA has completed three major pilot projects at DOE sites. In 1996, we com-
pleted a pilot project at Argonne National Laboratory. More recently, in 1998, OSHA
conducted a large scale pilot at Oak Ridge, Tennessee, which included both the Oak
Ridge National Laboratory and the East Tennessee Technology Park, formerly
known as the K-25 site.

In January, 1999, OSHA conducted a pilot project at the Lawrence Berkeley Na-
tional Laboratory in California. The OSHA activities under the Berkeley pilot
project were incorporated into an ongoing N RC pilot project that had been under-
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way at the Berkeley site for approximately one year. Representatives of Cal-OSHA,
the OSHA-approved California state occupational safety and health program, also
participated in the Berkeley pilot project.

OSHA had three objectives for the recent pilot projects:

1. to gain first hand information about both sites, in order to better assess the na-
ture and severity of the hazards, as well as assess the adequacy of OSHA’s
standards, training, and staff expertise to address them;

2. to assess the potential impacts of external regulation on the agencies involved
and approximate what would occur on an actual OSHA visit under external reg-
ulatory authority; and

3. to provide a forum for OSHA and NRC to evaluate regulatory interface issues
at DOE sites, since both agencies have a potential role in radiation safety at
the sites.

OSHA inspected only 16 individual facilities at Oak Ridge and Berkeley. The two
pilot sites were far too large for OSHA to attempt wall-to-wall inspections of all the
individual buildings and facilities at the two sites. Thus, we selected a representa-
tive mix of operations to inspect.

At both Oak Ridge and Berkeley, OSHA conducted simulated inspections to study
the potential impacts of external regulation. These simulated inspections, like actual
OSHA inspections, included:

» opening and closing conferences with employers and employees,
¢ physical walk-throughs of the work sites to identify hazards, and
 the preparation of simulated citations and penalties.

OSHA also conducted post-inspection informal conferences with DOE contractor
employers and workers to discuss cited hazards, simulated citations and penalties,
abatement methods and time frames, and other items regarding the inspection.

OSHA prepared simulated citations and proposed penalties for the University of
California, the site contractor, even though OSHA does not currently have legisla-
tive authority to enforce penalties against State governments and their subdivisions.
OSHA also prepared simulated citations and proposed penalties for DOE, the facil-
ity owner, even though OSHA does not currently have legislative authority to en-
force penalties against federal agencies such as DOE. I would note, Mr. Chairman,
that it has been OSHA’s experience that worker’s safety and health are best pro-
tected when OSHA has the ability to fine both the facility owner who controls the
worksite and contractors working at the site.

OSHA also evaluated the safety and health programs at the two sites. A site’s
safety and health program is a good measure of management’s commitment and em-
ployees’ involvement in safety and health matters at the site. These evaluations
were designed to determine whether DOE contractors have effective systems in
place to identify and control hazards, record safety and health problems, and train
employees.

So, what did OSHA learn from its participation in these pilot activities? Our over-
all conclusion from both the Oak Ridge and Berkeley pilots is that there are a num-
ber of legislative policy, logistical, and resource issues that must be addressed for
external regulation to be accomplished in an orderly manner. However, none of the
problems or issues is viewed as insurmountable; and with careful and coordinated
planning within the Administration and with Congress, external regulation of DOE
sites for occupational safety and health is an achievable objective.

The pilot projects demonstrated clearly to OSHA that external regulation would
have a significant impact on DOFE’s current operating practices due to the existence
of legacy hazards. Legacy hazards are site hazards that have been self-identified by
DOE, but not corrected because of budget constraints. Limitations on available
budgetary resources lead DOE to prioritize its treatment of identified hazards based
on their potential severity and likelihood of occurrence. When DOE first identifies
hazards, it may not be able to correct them right away. Rather, it will prioritize the
hazards, take appropriate interim measures, and then attempt to obtain full funding
to fully address the hazards permanently. Until DOE eliminates such hazards, they
are known as “legacy hazards.”

Any move toward external regulation must include a careful assessment of these
legacy hazards, and a plan for abating them. The cost of correcting legacy hazards
is likely to be significant, but it is important to recognize that these hazards need
to be addressed independent of external regulation and thus should not be consid-
ered a cost of external regulation by OSHA.

The pilot projects also highlighted the fact that OSHA and DOE evaluate the seri-
ousness of safety and health hazards differently. OSHA found a number of hazards
that DOE would consider a low priority, but which OSHA would classify as serious.
OSHA places greater weight on the severity of a possible injury or illness in assess-
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ing its seriousness. For example, OSHA considers an electrocution hazard as serious
even if there is a very small chance it would occur. In assessing the same hazard,
however, DOE factors in an estimate of the probability that an event would occur,
assigning lower priority to hazards that it believes are less likely to occur.

The OSHA-simulated inspections identified 75 violations at Oak Ridge and 62 at
Berkeley. This number of violations is slightly higher than average for an OSHA
inspection. OSHA classified many of the violations as serious.

OSHA also evaluated the adequacy of its own standards. The majority of hazards
found at DOE sites are addressed by existing OSHA standards and requirements.
A principal exception is the OSHA standard for ionizing radiation, which needs to
be upgraded. Another area where OSHA may need to work on a new standard for
DOE sites is Firearms and Explosives, which are not specifically addressed by cur-
rent OSHA regulations.

OSHA'’s review of the sites’ safety and health programs revealed that DOE and
its contractors have implemented generally good worker safety and health pro-
grams. However, both pilot sites could be improved. For example, based on OSHA’s
abbreviated analysis, we do not believe either site would be eligible for participation
in OSHA’s Voluntary Protection Program. VPP participants are a select group of fa-
cilities that have designed and implemented outstanding health and safety pro-
grams.

Key to an excellent safety and health program is employee participation. The pi-
lots did not find the level of employee involvement in safety and health issues at
these research-related facilities that OSHA would expect to find in an excellent safe-
ty and health program. Workers were engaged to a degree, but in general, occupa-
tional safety and health is not as integral a part of the site work as OSHA would
require under VPP.

Other areas OSHA identified as needing improvement include: record keeping dis-
crepancies and the increased integration of subcontractors into the safety and health
program at Oak Ridge, and the need for a stronger, more visible industrial hygiene
program at Berkeley. Injury and illness rates at Oak Ridge and Berkeley were also
above the national average.

Funding for Pilot Projects and Other Activities

As you know Mr. Chairman, in Fiscal Year 1999, Congress provided for DOE to
transfer $1 million to OSHA to conduct pilot programs and other activities at DOE
facilities. OSHA spent a small portion of these funds to undertake the pilot project
at Berkeley in January, 1999. In the absence of additional pilot projects for the re-
mainder of the fiscal year, however, OSHA and DOE mutually agreed to utilize the
remaining funds to undertake other activities that would assist us in preparing for
external regulation.

OSHA used the funds for three projects: development of training materials for
OSHA compliance officers; a study of background information on ionizing radiation;
and a comparison of OSHA’s Voluntary Protection Program (VPP) to that imple-
mented by DOE. We are working with a contractor to develop materials that will
prepare our compliance staff to effectively deal with issues they will confront if we
assume responsibility for DOE sites. For example, we would like to enhance the
skills and knowledge of the agency’s industrial hygienists regarding radiation.

In addition, OSHA has funded a study of ionizing radiation that the agency could
use to update our radiation safety and health standard. OSHA’s ionizing radiation
standard is out of date and needs to be revised. As an interim measure, OSHA has
proposed that any plan for external regulation needs to include legislation that
would allow OSHA to implement the current DOE or NRC rule at DOE sites as an
interim final standard while OSHA proceeds with rulemaking on a final standard.
This would ensure that workers at DOE sites under OSHA coverage would not be
subject to less stringent radiation regulations under external regulation by OSHA,
until the agency is able to produce a final rule.

OSHA also funded an analysis of the DOE VPP program. The analysis is expected
to highlight the unique aspects of the DOE program and provide OSHA a basis for
developing a policy on the possible acceptance of DOE VPP sites into the OSHA
VPP program under external regulation.

Congress also provided for DOE to transfer $1 million in Fiscal Year 2000 funds
to OSHA. We are currently discussing its use with DOE. OSHA has proposed to use
the funds for full-time positions in the field and the National Office to deal with
enforcement and related issues at non-Atomic Energy Act DOE sites for which
OSHA currently has jurisdiction, and to evaluate privatized facilities for potential
OSHA regulation.

On July 13, 1999, Assistant Secretary Jeffress sent a letter to Dr. Michaels at
DOE clarifying OSHA’s position on safety and health jurisdiction at DOE-owned
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sites that are not regulated under the Atomic Energy Act. OSHA has agreed with
DOE that we have jurisdiction for safety and health enforcement at these facilities.
DOE estimates that more than 9,000 Federal and contract employees at dozens of
sites are covered.

Legislation

Mr. Chairman, you have asked for comments on three bills: H.R. 3383, which
would eliminate the exemption from civil penalties for nuclear safety violations by
non-profit DOE contractors; H.R. 3906, which seeks to strengthen internal security
oversight within the Department; and H.R. 3907, which would establish external
safety regulation over DOE facilities. We have no comment on H.R. 3906, because
it does not appear to impact OSHA’s program. Based on our preliminary review, we
also have no comment on H.R. 3383, since it applies to enforcement under the Atom-
ic Energy Act. OSHA conducts its enforcement activity under the authority of the
Occupational Safety and Health Act of 1970.

H.R. 3907, on the other hand, would significantly impact OSHA. It would transfer
to OSHA from DOE regulatory and enforcement responsibilities relating to matters
covered by the Occupational Health and Safety Act of 1970 with regard to all facili-
ties owned or operated by DOE. OSHA would share these responsibilities with NRC
for workplace hazards that include radiological components. OSHA and NRC would
be required to enter into a memorandum of understanding that would govern the
exercise of our respective authorities over nuclear safety and occupational health
and safety at DOE owned or operated facilities, and transmit the memorandum to
Congress by January 1, 2001. The overall effective date for the transfer of authority
to OSHA from DOE would be October 1, 2001.

OSHA has not taken a position regarding the desirability of external regulation.
Rather, the agency has engaged in pilot projects and other activities to gain a better
understanding about the implications of external regulation on OSHA’s program
and resources. At this time, in light of the numerous unresolved issues associated
with a transition to external safety regulation, the potential costs of such a transi-
tion to OSHA, and the short amount of time we have had to examine H.R. 3907,
we are not yet prepared to take a position on the bill.

One issue that requires careful review by all parties involved is resources. In the
past OSHA has produced resource estimates for the assumption of safety and health
jurisdiction for the DOE complex. These estimates need to be updated and refined
based on current information indicating exactly what sites would be transferred.
The coverage of defense-related activities on these sites also needs to be examined,
in light of the broad scope of H.R. 3907. Beyond resource issues, there are security
issues and other matters that need to be addressed.

Finally, we note that H.R. 3907 refers to section 211 of the Energy Reorganization
Act of 1974. On March 14, 2000, the Department of Labor and the Nuclear Regu-
latory Commission jointly transmitted proposed legislation to the Congress recom-
mending that the worker protections in section 211 be strengthened. A copy of that
transmittal is attached to this testimony.

Conclusion

In closing, Mr. Chairman, it is our view that OSHA’s regulation of occupational
safety and health at DOE sites should be authorized only if such action would lead
to better protection for workers. A number of studies and advisory groups have in
fact concluded that employees would benefit from external regulation of occupational
safety and health.

The recent pilot projects have reinforced our position that external regulation is
achievable. While OSHA is not seeking the additional responsibility for enforcement
at DOE sites, the agency has for several years undertaken a variety of cooperative
projects and activities with DOE to prepare for external regulation, including the
recent pilot projects. We must reiterate our caution, however, that if the transition
is to be successful, it must be conducted in an orderly way, with reasonable time
frames to avoid unnecessary disruption to OSHA’s other important ongoing pro-
grams, and resource requirements need to be assessed.

Thank you.

Mrs. WILSON. Thank you—and the Honorable John T. Conway,
the Chairman of the Defense Nuclear Facilities Safety Board.

STATEMENT OF HON. JOHN T. CONWAY

Mr. CoNwAY. Mrs. Wilson and Chairman Barton and other mem-
bers of your committee, my pleasure in being with you here this
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morning is somewhat tempered with the fact that one of the bills
you propose to make into law would do away with the organization
I represent. So, I would call your attention to the fact that, I and
other members of the board that are here with me today, the sub-
mission that we are making with regard to the bill and with regard
to other matters that this committee is taking into consideration is
the unanimous position of the board. I am a spokesperson for the
board and the other members are here with me—Dr. Eggenberger,
who is the Vice Chairman, Mr. Joe DiNunno, and Mrs. Jessie Hill-
Roberson are here with me. One other member of our board is on
travel previously arranged prior to the notice to appear here with
you.

Mr. Chairman, as I mentioned in my opening statement, my
pleasure with being with you here this morning is somewhat tem-
pered by the fact that your bill would do away with my
organization——

Mr. BARTON. There is good news and bad news.

Mr. CONWAY. Let me say this. In 1998, November 1998, on the
request of the Congress, our board submitted to the Congress a
very detailed report on the matter that is now before your com-
mittee, and that has to do with the so-called “regulation” of DOE’s
defense nuclear facilities.

You mentioned earlier in your opening remarks that you will be
considering modifications, changes to the bill as it is now proposed.
I would direct your attention to the report that the board sub-
mitted to the Congress, and copies of which have been made avail-
able to your committee. I would suggest that it will be helpful, I
believe, to your staff and to the members as you consider what, I
think, is a very important matter before you.

The statement that I presented to your committee this morning
is pretty much of a summary of the detailed report that was sub-
mitted to the Congress in November 1998. I would ask that the
summary, which has been made available to the committee, and
the detailed report be accepted as part of the record.

The analysis and what we have submitted in writing to your
committee yesterday, in effect, reviews and summarizes the duties
of the board and the improvements that have taken place within
the DOE in the 10 years that our board has been in existence. We
put in our report what we understand both DOE has estimated and
what NRC has estimated the costs would be to have full regulation
of DOE by NRC. As Chairman Meserve also mentioned this morn-
ing to you, I would suggest you take costs into consideration and
that you, hopefully, would work with other Members of the Con-
gress and particularly Appropriations committees in recognizing
what the full costs will be both from the point of view of OSHA
and/or the NRC to whatever extent you decide regulation is appro-
priate.

As I pointed out in our submission yesterday, we have put to-
gether—we, the members of the board, have put together what we
believe to be an elite group of technical experts. Twenty-six percent
of our technical staff have Ph.D. degrees in technical fields and of
our technical staff, an additional 67 percent have a Master’s De-
gree. We have put together what we consider to be a very elite

group.



26

I and our staff—I feel that we are somewhat like the Marine
Corps. We have an elite group. Periodically there are discussions
or recommendations to put the Marines into the Department of the
Army, and for the last 4 or 5 years we have heard various sugges-
tions of taking our staff and putting them into the NRC. So, as I
say, we feel a little somewhat like the Marine Corps, and we be-
lieve we are doing an excellent job.

Improvements can still be made. In the testimony by the Depart-
ment of Energy, they acknowledge the improvements that they be-
lieve have been credited to our board. In any event, our final posi-
tion has not changed since our report in 1998. We do not believe
that the argument has been sufficiently made, taking into consider-
ation the various costs and the potential effect on our national se-
curity, but at least we’ll let our report stand for itself and in view
of the short time available to the members here today, I will make
myself available obviously to respond to questions. Thank you, sir.

[The prepared statement of Hon. John T. Conway follows:]

PREPARED STATEMENT OF JOHN T. CONWAY, CHAIRMAN, A.J. EGGENBERGER, VICE
CHAIRMAN, JOSEPH J. DINUNNO, MEMBER, JOHN E. MANSFIELD, MEMBER, AND
JESSIE HILL ROBERSON, MEMBER, DEFENSE NUCLEAR FACILITIES SAFETY BOARD

Good morning, Mr. Chairman and Members of the Subcommittee. My name is
John Conway. I am Chairman of the Defense Nuclear Facilities Safety Board.

In your letter inviting me to testify today, several legislative proposals that may
impact the Department of Energy’s (DOE) current mode of operation were ref-
erenced. As an independent Executive Branch establishment, the Board provides ad-
vice and recommendations to the President and Secretary of Energy regarding pub-
lic health and safety issues at DOE defense nuclear facilities. Therefore, I will focus
my testimony today on legislative proposal HR 3907 to establish external regulation
of DOE defense nuclear facilities.

BOARD OVERSIGHT AUTHORITY

For those who may be unfamiliar with the statute establishing the Defense Nu-
clear Facilities Safety Board (Board) in 1988, a few words about its nuclear safety
duties and responsibilities are in order.

Broadly speaking, the Board reviews operations, practices, and occurrences at
DOE’s defense nuclear facilities and makes recommendations to the Secretary of En-
ergy as necessary to protect public health and safety. Upon receipt of the Rec-
ommendation, the Secretary must accept or reject it, in whole or in part, and then
must prepare an implementation plan for those portions which are accepted. The
public has a statutory right to comment upon Board recommendations and upon
DOE'’s responses and implementation plans.

To date, the Board has issued 41 sets of recommendations, containing 194 indi-
vidual specific health and safety sub-recommendations. The Secretary has accepted
the first 40 sets of the Board’s safety recommendations thus far, with the exception
of two sub-recommendations which currently are under reevaluation by the Board.
The latest Board recommendation delivered to the Secretary of Energy on March 8,
2000, is under active consideration by DOE. The Board recommendations detailed
in Annual Reports to Congress range from such topics as the need to identify and
implement adequate health and safety standards at all DOE sites, major safety im-
provements needed in the management of high-level waste tanks at the Hanford
Site in the State of Washington, to classified safety management issues at the
Pantex Nuclear Weapons Plant, Texas.

If, as a result of its reviews, the Board determines that an imminent or severe
threat to public health or safety exists, the Board is required to transmit its Rec-
ommendations directly to the President, as well as to the Secretaries of Energy and
Defense. The Board also assesses safety management and personnel effectiveness
both within DOE and the various operation and management (O&M) contractor or-
ganizations.

The Board has assembled a small technical staff with extensive backgrounds in
science and engineering disciplines such as nuclear-chemical processing, conduct of
operations, general nuclear safety analysis, conventional and nuclear explosive tech-
nology and safety, nuclear weapons safety, storage of nuclear materials and nuclear
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criticality safety, and waste management. As an indication of the Board’s technical
talent, 26 percent of the technical staff hold degrees at the Ph.D. level and an addi-
tional 67 percent have masters degrees. All technical staff members except interns,
possess practical nuclear experience gained from duty in the U.S. Navy’s nuclear
propulsion program, the nuclear weapons field, or the civilian reactor industry.
The Board’s enabling statute requires the Board to review and evaluate the con-
tent and implementation of health and safety standards, including DOE’s Orders,
Rules, and other safety requirements, relating to the design, construction, operation,
and decommissioning of DOE’s defense nuclear facilities. The Board must then rec-
ommend to the Secretary of Energy any specific measures, such as changes in the
content and implementation of those standards, that the Board believes should be
adopted to ensure that the public health and safety are adequately protected. The
Board is also required to review the design of new defense nuclear facilities before
construction begins, as well as modifications to older facilities, and to recommend
changes necessary to protect health and safety. Board review and advisory respon-
sibilities continue throughout the construction, testing, and operation of new facili-
ties. In 1991, Congress specified that the Board’s jurisdiction also includes safety
oversight of the assembly, disassembly, and testing of nuclear weapons.
Under the Atomic Energy Act, the Board is authorized to conduct investigations,
issue subpoenas, hold public hearings, gather information, conduct studies, establish
reporting requirements for DOE, and take other actions in furtherance of its review
of health and safety issues at defense nuclear facilities. These powers of the Board
and its staff all relate to the accomplishment of the Board’s mandate to identify
safety problems and recommend corrective actions, and then to ensure that DOE
corrects those problems at defense nuclear facilities. The Secretary of Energy and
contractors at defense nuclear facilities are required by statute to cooperate fully
with the Board.
The following excerpt from a report of the Senate Armed Services Committee
summarizes the rationale for creating an oversight Board:
The committee does not believe that a safety board is a panacea for all DOE
safety problems, or that it can in any way absolve the Secretary or the Depart-
ment’s contractors of their fundamental safety responsibilities. In fact, many
witnesses testified that DOE’s shortcomings largely reside within the Depart-
ment’s line management, and that there can be no substitute for capable and
committed line management. What the Board can do is provide critical exper-
tise, technical vigor, and a sense of vigilance within the Department at all lev-
els...Above all, the Board must have a primary mission to identify the nature
and consequences of any significant potential threats to public health and safe-
ty,bgo elevate such issues to the highest levels of authority, and to inform the
public.

For the past 10 years, this Board has been dedicated to fulfilling the above stated

mission.

IMPROVEMENTS IN DOE HEALTH AND SAFETY POSTURE

Interpreting the Board’s statutory authority, the Court of Appeals for the District
of Columbia stated that the Board is an agency with action forcing powers.

The Board does considerably more than merely offer advice. It conducts inves-
tigations, which “has long been recognized as an incident to legislative power”
delegated to agencies by Congress. It has at its disposal the full panoply of in-
vestigative powers commonly held by other agencies of government. The Board
formally evaluates the Energy Department’s standards relating to defense nu-
clear facilities, and forces public decisions about health and safety.

Each year the Board reports to Congress on its activities and DOE’s progress in
improving safety at defense nuclear facilities. In our Tenth Annual Report to Con-
gress issued in February 2000, the Board noted significant progress by the DOE in
upgrading its safety management program and practices at defense nuclear facili-
ties. The record of Board accomplishments in assisting DOE in its safety practices
attests to the efficiency of the Board’s structure as legislated in 1988. Using its ac-
tion forcing powers, the Board has been able to help reorient DOE’s safety program
and to set it on a course that:

¢ Places more reliance on standards that define good practices and less reliance
upon expert-based safety management;

* Makes work planning and safety planning an integrated process;

e Treats public, worker, and environmental protection as an integrated process;

» Treats radioactive and nonradioactive hazards in an integrated fashion in estab-
lishing controls; and

¢ Tailors safety measures to the hazards involved.
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In accordance with its statutory mandate, the Board has focused on enhanced
safety management of defense nuclear activities. DOE has recognized the benefits
of such enhancements for all of its hazardous activities and is extending the en-
hancement principles and functions complex-wide. This is being done without the
potentially litigious and confrontational processes that frequently characterize adju-
dicatory proceedings under regulatory regimes.

EXTERNAL REGULATION OF DOE AND H.R. 3907

While many reports have been written about external regulation, pilots conducted
at non-defense facilities, and opinions offered on this subject, I must emphasize that
the Board is the only external, independent organization that has actually con-
ducted full-time technical oversight of public and worker health and safety at DOE
defense nuclear facilities. Consequently, the Board frequently has been called upon
by both the legislative and executive branches to share its collective knowledge
gained from 10 years of oversight experience in DOE’s defense nuclear facilities. In
fact, the National Defense Authorization Act for Fiscal Year 1998 directed the Board
to prepare a written report making recommendations to the Congress and answer-
ing specific questions on the pros and cons of external regulation of DOE defense
nuclear facilities as compared to the Board’s current independent oversight author-
ity. We have copies of the report with us today and ask that the report be made
part of the hearing record.

As stated in the report, the Board found no creditable arguments, either on the
grounds of improved safety or cost effectiveness, to subject the defense nuclear fa-
cilities to additional external regulation. On the other hand, the Board did advise
of the potential for external regulation of nuclear safety adversely impacting our Na-
tion’s national security program. There is nothing that has developed since our 1998
report to cause the Board to modify its earlier findings.

THE NEED FOR ADDITIONAL REGULATION?

What advantages might accrue from imposing additional regulation on DOE? One
of the previously-used arguments favoring an external regulator asserts that such
a scheme will prevent DOE from repeating the environmental, safety, and health
problems that occurred as a result of early defense nuclear production programs
during the Cold War era. In fact, many of DOFE’s present environmental remediation
projects resulted from activities that predated the Federal Facilities Compliance Act
and regulation under a comprehensive body of environmental laws vigorously en-
forced by Federal and State agencies.

We believe that an adequate system of checks and balances, both internal to DOE
operations and external to DOE, has been implemented during the past 15 years
which will effectively prevent the recurrence of past environmental abuses. The De-
partment of Energy today is required to comply with rules and regulations issued
by State and Federal Environmental Protection Agencies and others including the
Occupational Health and Safety Administration, the Bureau of Mines, and the De-
partment of Transportation.

Justification for additional regulation is also based on two suppositions, both of
which we believe to be fatally flawed:

1. That it will enhance DOE credibility with the public, and
2. That it will improve safety.

ENHANCE DOE CREDIBILITY?

We suggest the public’s trust in DOE will not increase by setting up another Fed-
eral government agency here in Washington, D.C. to regulate its activities, whether
the agency be the Defense Nuclear Facilities Safety Board or the U.S. Nuclear Regu-
latory Commission (NRC) or some combination of the two operating in a formal reg-
ulatory manner. Rather than by having more external regulation imposed upon it,
DOE’s credibility will improve by performing its responsibilities in an efficient and
creditable manner. We believe DOE has made notable progress in upgrading its
safety management programs and in cooperation and openness, particularly in the
formation and utilization of local citizen advisory boards. Trust and credibility are
developed at the local levels, not by layering government agencies.

One must keep in mind that the actual work carried out by the Government in
its nuclear weapons activities is done by contractor employees, not by federal em-
ployees of the DOE. It is DOE’s responsibility to assure that the work is done safely,
efficiently and with full compliance with the environmental laws of the Nation and
its States. In effect, for all intents and purposes and from a practical point of view,
the DOE “regulates” the individual contractors doing the work. DOE has the author-



29

ity and power to force a site, a facility or particular job to be curtailed or be shut
down.

Do we need to add additional government employees of another government agen-
cy such as the NRC to assure that DOE government employees are properly enforc-
ing government laws, safety rules and regulations on contractor management and
workers? If so, at what additional cost?

THE COST OF EXTERNAL REGULATION

In 1995, the Advisory Committee on External Regulation of DOE Nuclear Safety
issued a report (generally referred to as the Ahearne Report) acknowledging that
regulation would require additional startup costs, but asserted that savings will re-
sult from having fewer DOE employees assigned to environmental safety and health
issues. In that report, the NRC advised that if it is to assume regulatory responsi-
bility for DOE, the Commission would need an additional 1,100 to 1,600 full-time
employees and an increase of $150 million to $200 million per year in its budget.

How much of that addition in personnel and dollars cost would DOE save? I know
of no organization, in government or in private industry, that reduces personnel or
response costs when additional regulatory authorities are imposed on it. The oppo-
site occurs. The Ahearne Report did not set forth how savings will accrue from its
recommendation, nor did it specify what safety improvements will occur and how.

While there have been many external regulation scenarios studied during the past
six years, the subject of cost to effect an external regulation scheme keeps surfacing
as a significant issue. For example, the December 1996 Report of the Department
of Energy Working Group on External Regulation contains an estimated cost of the
following external regulation proposal:

All DOE nuclear facilities would transition into full regulation by the Nuclear
Regulatory Commission in a little over 10 years. In years 1-5, all Nuclear En-
ergy and Energy Research nuclear facilities and selected Defense Program and
Environmental Management nuclear facilities would become regulated by the
Nuclear Regulatory Commission. This transition would begin immediately after
enabling legislation is passed. Except for the selected facilities regulated by the
Commission, Defense Program and Environmental Management nuclear facili-
ties would continue to be regulated by the Department with oversight by the
Defense Nuclear Facilities Safety Board in this first phase. In years 6-10, all
Environmental Management nuclear facilities would become regulated by the
Commission and the Board would maintain oversight only of Defense Program
facilities. After 10 years, all DOE facilities would be regulated by the Commis-
sion. Remaining Board staff would merge into the NRC.

DOE’s estimated costs to implement this external regulation plan are shown in
the following table.

Table 1—DOE’s Costs to Implement External Regulation
[Data as of December 1996—In billions of dollars]

Best Upper

Cost to Implement Case Case

Cost during the first 5 years $1.4 $1.8
Cost for year 6 thru 10 $1.3 $2.5
Cost beyond 10 years $1.2 $3.1

Total Cost $3.9 $7.4

Both of the DOE cost scenarios offered above reflect the magnitude of the effort
and associated resources needed to implement NRC external regulation over all
DOE nuclear facilities. The economic reality of a multi-billion dollar venture for this
type of external regulation must be considered in any valid cost/benefit study. We
believe that in an era of shrinking dollars to perform DOE’s major missions—weap-
ons maintenance/ stewardship and cleanup—it would not be prudent to transfer
safety-related responsibilities into a more costly regulatory structure for question-
able fringe benefits.

SAFETY MANAGEMENT STATUS TODAY

Under its enabling statute, 42 U.S.C. §2286 et seq., the Board has been providing
independent oversight of all nuclear activities impacting public and worker health
and safety within DOE’s defense nuclear facilities (i.e., nuclear weapons) complex
since October 1989. While this oversight is not regulation per se, the Board has
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been holding DOE nuclear safety to exacting standards under the authority of the
Atomic Energy Act through the advisory and formal recommendation process gov-
erned by statute.

Through a combination of Board actions and the Department’s own upgrade ini-
tiatives, the DOE has structured and is administering a much more effective safety
management program than the historical program so frequently cited as cause for
added external regulation. Board recommendations that have contributed to this
outcome include:

¢ Recommendation 90-2, Design, Construction, Operation and Decommissioning
Standards at Certain Priority DOE Facilities. This recommendation caused
DOE to critically evaluate its set of safety-related standards and embark upon
an aggressive program to improve those standards, bringing them into close
alignment with the applicable industry requirements. Thus far, DOE has issued
a comprehensive set of Policy Statements, Rules, Orders, Guides, and Technical
Standards defining expectations, generally applicable safety requirements and
acceptable safety practices.

* Recommendation 93-3, Improving DOE Technical Capability in Defense Nuclear
Facilities Programs. This recommendation addressed the technical competence
of DOE in critical safety positions. DOE’s implementation plan in this case cre-
ated the first ever DOE-wide technical qualification program. DOE has estab-
lished qualification requirements for key personnel, and acquired new “Ex-
cepted Service” hiring authority from Congress to recruit exceptional individ-
uals outside the regular civil service framework. DOE has formed a Federal Ca-
pability Review Panel, reporting to the Deputy Secretary, for stimulating re-
cruitment of highly competent individuals and championing technical excellence
in the staff throughout the Department.

* Recommendation 95-2, Safety Management. This recommendation encouraged
DOE to build on the successes gained in the other two efforts and develop safety
management programs for its defense nuclear facilities that integrated public
protection, worker safety, and environmental protection into the work process.
An implementation plan set forth by the Department in 1996 has been steadily
and effectively pursued. All contractors performing high hazard nuclear activi-
ties for the Department are required by regulations and contract terms to estab-
lish and operate to such a safety management system. The system is marked

y:
* Site-wide nuclear safety requirements, mutually agreed upon by DOE and
contractor(s) as applicable to the work performed.
¢ The establishment by the contractors of manuals of practices reflecting the
requirements established.
¢ Safety planning as an integral part of work planning.
¢ Safety and hazards analysis with safety measures tailored to the hazards of
the operations involved.
¢ Qualification and training of personnel commensurate to safety responsibil-
ities assigned.
* Assessments and feedback for improvements performed.
¢ Recommendation 98-1, Integrated Safety Management. This recommendation is di-
rected at closing the loop on these safety programs by strengthening DOE’s abil-
ity to find and resolve safety problems through its independent oversight func-
tion. A formal process has been established with clear lines of responsibility de-
fined for addressing safety issues identified by DOE’s Office of Independent
Oversight. The status of corrective actions is periodically reviewed by the Chief
Operating Officer and responsible Program Secretarial Offices.
. Deipartmental initiatives to upgrade safety management have included the fol-
owing:
¢ The issuance of Policy 450.5, Line Environment, Safety and Health Oversight,
making self-assessments by the line organizations a mainline safety responsi-
bility and Policy 450.4, Safety Management System Policy, a complex-wide
commitment to the functions and principles of Integrated Safety Manage-
ment.
¢ Issuance of DOE N411.1-1A Safety Management Functions, Responsibilities,
Authorities Manual (FRAM), addressing management’s expectations of staff
assigned safety responsibilities.
¢ The establishment of a Secretarial level Safety Council headed by the Deputy
Secretary with membership of three Secretarial Officers (EM, DP and
Science) to support the Deputy Secretary in establishing safety policies and
resolving inter-program safety-related issues and to develop performance
standards to be used to hold federal personnel accountable for effective and
timely implementation of ISM.
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¢ The establishment of the Field Management Council to ensure consistent im-
plementation of DOE policy in ES&H, safeguards and security, and business
management.

¢ The establishment of a Safety Management Integration Team (SMIT), report-
ing to the Deputy Secretary, for coordinating and driving the implementation
of Integrated Safety Management throughout the complex.

¢ The reorganization and augmentation of the enforcement functions of both
the independent EH Secretarial Office and the Contracting Officers.

¢ Independent management assessments.

¢ The revision of Department of Energy Acquisition Regulations (DEAR) to re-
quire every contractor for a major acquisition involving nuclear materials to
describe and commit to Integrated Safety Management (ISM) in performing
the work. Further, the fee awards for that work are to be tied to safety per-
formance.

The Board acknowledges that even with these upgrades to the DOE regulatory
structure for safety management, DOE contractors have experienced some recent
mishaps that have placed workers at risk. The commercial industry is not accident
free, either. On the whole, however, the Department’s safety record, complex-wide,
compares well with other hazardous industries.

OVERSIGHT OF THE NATIONAL NUCLEAR SECURITY ADMINISTRATION

The suggestion has also been made that the new, semi autonomous National Nu-
clear Security Administration (NNSA) may insulate the DOE defense nuclear facili-
ties from scrutiny by environmental, safety, and health officials at DOE and else-
where. As to the Defense Nuclear Facilities Safety Board, let me assure you that
after a careful review of the NNSA’s enabling legislation and legislative history, the
Board’s power and authority have neither been repealed nor displaced by the NNSA.
Moreover, discussions between the Board and NNSA officials fully support the con-
tinued statutory jurisdiction of the Board.

It has also been suggested that the existing environmental, safety and health
oversight office within DOE no longer has oversight over NNSA activities. In Sep-
tember of 1998, the Board issued Recommendation 98-1, concerning the effective-
ness of the Department of Energy process to address and resolve the safety issues
identified by its internal, independent oversight organization at the DOE’s defense
nuclear facilities. Specifically, the recommendation identification of specific weak-
nesses in addressing oversight functions and recommended that the Department
make improvements to identify roles and responsibilities, issue/dispute resolution,
senior management involvement, content of corrective action plans, tracking report-
ing, and verification approaches.

The central safety issue identified by the recommendation was that the Depart-
ment needed a clearer, comprehensive, and systematic process to address and re-
solve environment, safety and health issues identified by the DOE’s internal Office
of Oversight. To implement this recommendation, the Secretary of Energy com-
mitted to take the following actions:

» Establish a consistent, disciplined process and clear roles, responsibilities, and au-
thorities for developing and implementing responses to identified safety issues.
e Establish clear directions on the process for elevating identified safety issues to
higher authority for resolution, up to the Office of the Secretary if necessary.
» Establish effective tracking and reporting of corrective action progress.

The Secretary’s commitments under this Implementation Plan and all others re-
main in full force and effect. Again, let me emphasize that neither the Secretary’s
commitment to implement internal oversight findings nor the Board’s continuing
oversight of the DOE’s defense nuclear facilities have been repealed or displaced by
the legislation creating NNSA. We are still very much in business.

IMPACT OF REGULATION ON NATIONAL SECURITY

The most serious problem with any external nuclear regulation of DOE’s defense
program would be a potential for adverse effects on national security.

To regulate, with or without licensing or permitting authority, is to control, direct,
or govern, coupled with the authority to enforce or penalize for violation. Regulatory
control by an external agency of the nuclear health and safety aspects of DOE’s per-
formance of its defense mission could permit the regulator to shut down vital facili-
ties, thereby diminishing the declared primacy of national security by relieving DOE
of a significant portion of its responsibility for the nuclear weapons program.

In establishing the form and authority of the Board, Congress deliberated on the
matter of oversight versus regulation. While wishing to ensure better environ-
mental, health, and safety protection than historically provided in weapons produc-
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tion, Congress elected the non-regulatory option. National security was an impor-
tant consideration. Although there are those who are opposed to the nuclear weap-
ons program and are concerned about proliferation, Congress and the Administra-
tion still consider our nuclear weapons program as essential to the national security
of this Country and our allies. It is essential that its deterrent objective not be put
into question.

This was ably and successfully explained by government lawyers in the case of
the Natural Resources Defense Council versus the Secretary of Energy, in the Fed-
eral District Court for the District of Columbia (NRDC v. Pena, 972 F. Supp. 9
(D.D.C. 1997)). Together with emphasizing the critical importance of the nuclear
weapons program to national security, the court cited “credibility” as an important
ingredient of national security, stating that the existence of the nuclear deterrent
had to be believable and that credibility “depends in large part on the effective and
successful” conduct of the weapons program. The court stressed that even a brief
disruption of the program would create a vulnerability and that “any such vulner-
ability—and any future reduction in the credibility of our nuclear deterrent for even
a brief period of time—would be unacceptable...Any doubt over the credibility of
our nuclear deterrent would create unacceptable risks in the event of a future cri-
sis...” The court also contended that any delay in the conduct of DOE’s weapons
program “could have serious national security implications.”

Delay is a commonly encountered consequence of the regulatory process. The
Atomic Energy Act and the Administrative Procedure Act require a nuclear regu-
latory agency to adhere to a formalized process that can result in adversarial hear-
ings, administrative reviews, and an opportunity for judicial appeals such that pri-
vate and special interest intervener are accommodated. Licensing arenas are often
battlegrounds over legal processes rather than substantive nuclear health and safe-
ty issues, and often result in extensive delays.

Note that the Board is not a regulatory body. It cannot control, direct, or govern
any function, or interfere with the paramount national security mission. In creating
the Board, Congress specifically chose not to establish another regulatory agency.
The choice of oversight rather than regulation reflected a careful balancing by Con-
gress of national security interests with the various methods for promoting improve-
ments in safety at DOE facilities. This is fully consistent with preserving the semi-
autonomous nature of NNSA by preserving the responsibilities of the Secretary of
Energy under the Atomic Energy Act

The usual enforcement powers of regulators, e.g., denial of license and fines, are
not appropriate for DOE defense activities. Denial of licenses would stop critical na-
tional security activities, and fining DOE would merely transfer appropriations
away from the safety activities the public is concerned about, thereby making oper-
ations potentially more risky and cleanup activities further delayed.

Regulating agencies in general were intentionally chartered to have no stake in
the success of the regulated enterprise. In fact, they can and do use the threat of
shutting down the enterprise to enforce their goals. But the nuclear weapons pro-
gram is an inherently governmental function. The notion that in contentious adver-
sarial proceedings an external regulator could decide whether DOE may have a li-
cense or certificate to build or operate a nuclear weapons facility gives the regulator
a ready tool to overrule the President and Congress on an issue of national security.

CONCLUSION

As a direct result of DOE’s improved self regulation, coupled with the Board’s
independent external oversight, DOE’s safety and environmental protection pro-
grams at defense nuclear facilities during the past decade have been marked by con-
siderable improvement, increased effectiveness, and minimal disruption to national
security missions. The priority that may have been accorded to mission objectives
in the past has given way to a DOE management philosophy that stresses doing
work safely while competently.

Sections 2 and 3 of H.R., 3907 would deprive the Department of Energy of its en-
forcement authority with respect to nuclear safety which would be assumed by a
regulator, the Nuclear Regulatory Commission, an agency with no responsibility for
the security mission. Regulation by itself cannot assure safety is a maxim long
known by those experienced in hazardous occupations. No outside authority or orga-
nization can be an effective substitute for a competent and dedicated internal safety
organization.

Based on available information and the individual experiences of Board Members,
we conclude that Congress made the correct decision in 1988 when it adopted the
recommendation of the Senate Committee on Armed Services for national security
reasons to maintain responsibility for nuclear safety of DOE defense activities with
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the Secretary of Energy and to establish the Defense Nuclear Facilities Safety
Board as an independent advisory agency and not as a regulator.

Mr. BARTON. Thank you. Thank you, Mr. Conway.

The Chair will now recognize—Mr. Mande, did you get to give
your testimony?

Mr. MANDE. Yes, I did.

Mr. BARTON. And Mr. Meserve, you got to give your testimony?

Mr. MESERVE. Yes.

Mr. BARTON. Okay. The Chair recognizes himself now for ques-
tions.

My first question is to Mr. Mande. Am I saying that right, by the
way?

Mr. MANDE. The “e” is actually silent; it is Mr. Mande.

Mr. BARTON. Mande.

Mr. MANDE. Thank you.

Mr. BARTON. Well, that is even easier for me. One syllable words
are much easier than two.

I want to thank you for your constructive testimony. While my
friends at DOE and the policy board talk about the insurmountable
problems, you are pretty straightforward that you think you could
do it, and I want to appreciate your positiveness.

Could you elaborate a little bit on the experience that OSHA has
had with the pilot projects where you believe that you could have
significant gains in terms of protecting worker safety if we had ex-
ternal regulation of DOE?

Mr. MANDE. Certainly, Mr. Chairman. As you know, we have
done three pilots over 5 years, two of them recently.

In those pilots we were not able to do the full wall-to-wall inspec-
tion of the site that we normally do because of the site size, but
we were able to look at a considerable part of these sites and look
at the activities that were taking place.

One concern that we identified is that today when DOE identifies
a problem, it does what it can under its existing resources to see
that that problem has some type of interim fix, but often the final
fix to the problem must be put off until DOE is able to seek and
get additional funds. If those funds are not forthcoming, which has
happened in many instances, the hazards become backlogged and
abatement does not occur.

Under OSHA rules, when there is a hazard and workers’ health
and safety is put at danger that hazard needs to be addressed and
fixed within a very short timeframe so that workers are protected.
That is one of the major examples of what would be different be-
tween how we work and how DOE works and it would improve
worker safety.

Mr. BARTON. Good. Chairman Meserve, you were not quite as
positive in your testimony, but you did think it could be done if we
took a phased approach. Could you elaborate a little bit on that
and how soon you think the NRC could implement some of the ex-
ternal regulation at certain DOE facilities?

Mr. MESERVE. The NRC does feel that it is prepared to under-
take this task if the Congress were to indicate that we should do
it. We certainly have the competence and capability in our organi-
zation to be of assistance in this way.
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The problem, as I indicated in my testimony, is that we have a
lot on our plate now in dealing with our civilian nuclear licensees.
These are very important initiatives that we need to continue to
maintain the momentum of our activities. So this would be the
problem with if, at one time, we were to undertake the entirety of
regulation of DOE.

DOE has an immense operation and it would be an immense
burden on the NRC to undertake a regulatory role all at one time,
so we have suggested a phased-in approach. What I would think
might be a sensible way to proceed would be if the NRC were ini-
tially to gradually undertake the regulation of the Office of Science
?nd NE part of DOE, which is what had originally been envisioned
or us.

It might take 5 years to bring that part of system fully up to
speed—and then after 5 years we might take on some of the envi-
ronmental management part of DOE and then after, perhaps at the
end of a second 5-year period, start to look at the defense facilities.

This is something I think that would require a lot of effort and
planning——

Mr. BARTON. If I heard you right, you want to phase it in over
a 10-year period?

Mr. MESERVE. That is correct, sir.

Mr. BARTON. You don’t think your people are a little bit more
open-minded than that, that they could not grasp things, all these
high-powered educated, gung-ho, patriotic people on your staff? It
would take them 10 years?

Mr. MESERVE. Well, let me say——

Mr. BARTON. Even Congressmen can learn faster than that.

Mr. MESERVE. As I am sure you are aware, DOE has an immense
enterprise, and it is a very complicated enterprise.

Mr. BARTON. That is one of the problems at DOE.

Mr. MESERVE. And it is a problem for us in doing it quickly.

Let me just say by way of example that we did undertake the
regulatory responsibility over the gaseous diffusion plants. Con-
gress at that time basically allowed roughly a 5-year period for us
to develop our capacity and regulatory system to be able to deal
with those plants, to work with the licensee, the certificate-holder
in that case, and develop the trained, capable people to be able to
do the job. That went smoothly but it was because it was a lot of
work and planning was undertaken to enable that to go smoothly.

Our problem is that that was just one of the DOE facilities and
having to undertake possibly the large number of other facilities all
at one time would pose an enormous challenge to us.

Mr. BARTON. Well, I believe you are more challenge-acceptive
than you give your agency credit for, but I appreciate your testi-
mony.

Mr. MESERVE. I appreciate the compliment.

Mr. BARTON. I want to ask one final question to Ms. Sullivan be-
fore we recognize Mr. Whitfield. On H.R. 3906, which would have
the Security Office report, in addition to the Secretary of Energy,
directly also report to the Congress, your agency, your Department
opposes that, and as far as staff can tell, the only reason that you
oppose it appears to be because it also does report directly to the
Congress.
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Is that right?

Ms. SULLIVAN. I think our fundamental concern about that provi-
sion is that under basic separation of powers notions, the President
and his immediate subordinates, the members of the Cabinet, de-
termine what communications should be made to the Congress and
this provision is in tension with that.

On a practical level it creates a potentially adversarial relation-
ship between the Director of the Office and the Secretary and the
success of that Office has been that the Director believes that he
has the full confidence and the direct ear of the Secretary to bring
problems to his attention when they are identified.

Mr. BARTON. But if we showed you in law all the instances where
there is a dual reporting, would that alleviate the Department’s
concern?

Ms. SULLIVAN. I am sure there are many instances of——

Mr. BARTON. Because we have numerous——

Ms. SULLIVAN. [continuing] of dual reporting. It is the notion of
dual

Mr. BARTON. It is the same office——

Ms. SULLIVAN. [continuing] reporting focus on differences of
view

Mr. BARTON. We are taking what you did and putting it in law
and the only addition that we really substantively have is that we
require a dual report to the Congress. That—I cannot believe that
Secretary Richardson has a problem with that.

Ms. SuLLIVAN. The fundamental concern is that the Department
of Energy Organization Act gave the Secretary ample authority to
respond promptly without legislative action to an immediate need
to have improved oversight of security.

Mr. BARTON. And so if a future Secretary wanted to bury the
Safety Office somewhere back down in the bureaucracy like it used
to be, that is okay with the Clinton Administration?

Ms. SULLIVAN. I think the concern is that, if a changed cir-
cumstance required some change that we can’t now presently fore-
see because we do not know what the circumstance is, that by hav-
ing a legislative mandate that locks one particular form in place
that makes sense now, we would lack the flexibility to respond to
a new and different circumstance.

Mr. BARTON. So you object to the Congress wanting to place an
emphasis on safety and being given timely reports? That is your
objection. You want to keep us in the dark.

Ms. SuLLIvAN. No.

Mr. BARTON. Keep the Secretary in the light but keep the Con-
gress in the dark, so that is why you are objecting to the bill.

Ms. SuLLIVAN. I think the Congress has ample authority to ob-
tain information directly from anybody it wants. What we are con-
cerned about is locking into place a system that is

Mr. BARTON. With an emphasis on safety.

Ms. SULLIVAN. [continuing] working. The Office of Oversight fo-
cuses on security. In fact, their safety functions have been left in
the Office of Environment, Safety and Health. The system is work-
ing well now and it is working well because the Secretary was able
to create a system that he thinks he needs to meet the cir-
cumstances that exist now, and we believe it would be desirable to
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leave him that flexibility in the future to respond to changed cir-
cumstances.

Mr. BARTON. All right. Well, thank you for that.

Mr. Whitfield, and then we will go to Mr. Sawyer.

Mr. WHITFIELD. Thank you, Mr. Chairman. Ms. Sullivan, first of
all, T apologize to all of you for coming in late. I missed most of
your testimony.

What is the position of the Department of Energy? Do they have
an official position on H.R. 3907 at this time?

Ms. SULLIVAN. Our position on H.R. 3907 is that we do not sup-
port NRC regulation of DOE facilities. The OSHA portion of it, our
concern is the same concern that Mr. Mande identified, of ensuring
an orderly transition.

We believe that orderly transition is already underway. There
are a number of DOE facilities that are already subject to OSHA
jurisdiction, and we are adopting OSHA standards wherever they
apply to the hazards we have at our facilities, and we are working
closely with OSHA already.

Mr. WHITFIELD. And why does the Department oppose the trans-
fer of jurisdiction to NRC?

Ms. SULLIVAN. After an exhaustive study through a joint pilot
program, we identified a number of difficult implementation prob-
lems. The costs were far out of proportion to the benefits we could
identify, and we are concerned that the phased approach that
Chairman Meserve referenced, the costs of transitioning to the
NRC for the simple facilities would take away from the focus on
improving safety at our more difficult facilities.

Mr. WHITFIELD. Okay, so cost is one issue that you’re concerned
about.

Ms. SULLIVAN. Cost is certainly an issue.

Mr. WHITFIELD. You know, the Washington Post has been writ-
ing a series of articles almost nonstop about the Paducah gaseous
diffusion plant. And it’s occupied a lot of our time, those of us who
represent Paducah. And Ted Strickland represents Portsmouth,
Ohio, the gaseous diffusion plant there.

And in Paducah alone, the Department of Energy, through its
subcontractors, has spent over $400 million on environment clean-
up. The environmental aspects of that site are so horrendous, that
the impression is that very little, if anything, has been accom-
plished there.

And it’s difficult for me to understand how you can spend $400
million and accomplish almost nothing from an objective standpoint
on cleaning up all of the problems there, but still defend self-regu-
lation in that area.

Ms. SULLIVAN. Gaseous diffusion plants are under NRC regula-
tion now. We spent $300 million moving two facilities to NRC regu-
lation.

Mr. WHITFIELD. The production is under NRC regulation, but I'm
talking about the site.

Ms. SuLLIVAN. The legacy problems are clearly problems that
need to be addressed. I think the Secretary, through his request for
supplemental appropriations, has indicated the importance he
places on addressing the newly discovered environmental problems.
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I'm not sure that we would agree that nothing has been accom-
plished to date. We’ve been working closely with EPA and with the
Kentucky Environment Department on the cleanup of those sites.

We are accelerating some of those activities in light of some of
the newly discovered problems.

Mr. WHITFIELD. I will say that Secretary Richardson has been re-
sponsive. DOE, over a number of years, was responsible for the
production, as well as the offsite environmental issues until it was
privatized a few years ago.

Not only in Paducah—I mean, you could talk about Savannah
River, Hanford, and a lot of other sites around the country, all of
which face some of these same issues.

At Paducah alone, we have over 50,000 drums of contaminated
material just sitting out there. We have Drum Mountain. We have
water levels that are contaminated. We have worker health prob-
lems there.

And the sense is that—and I'm not saying Secretary Richardson,
necessarily, or this Administration, because he has just come into
office, but in the past, the Department has not been particularly
effective through its subcontractors, at taking care of this issue.

Now, I recognize that it’s going to cost a lot of money, but I think
we have to seriously consider other alternatives in dealing with
this issue.

Ms. SULLIVAN. Mr. Whitfield, on the environmental issues, the
Department has been subject to external regulation for in excess of
10 years. And the problems youre identifying indicate that exter-
nal regulation doesn’t solve the very serious problems the Depart-
ment has to deal with.

We are making progress, but simply changing the jurisdiction of
the regulator doesn’t solve the problem. It take money, it takes
technology, it takes sustained attention, which we are attempting
to devote to the problems now.

Mr. BARTON. The gentleman’s time has expired. If you want to
make a concluding statement——

Mr. WHITFIELD. That’s okay, Mr. Chairman, I'll let Mr. Sawyer
go ahead.

Mr. BARTON. The gentleman from Ohio is recognized for 5 min-
utes.

Mr. SAWYER. Thank you very much, Mr. Chairman. It must be
a shocking transition to go from jury duty on the one hand, to be
sitting here as a witness on the other, and I hope not to add to the
difficulty of that transition.

Let me go back, though. I think it’s probably fair to say that ev-
erybody agrees that the DOE facilities are old, they are extraor-
dinary in their hazards, and that there are operational and secu-
rity considerations that pose some difficulty.

But if for a moment we recognize and accept the bifurcation of
time periods in terms of when DOE was responsible and now in
places like Paducah and Portsmouth, in forward-looking oversight
and regulation, that the NRC has successfully applied its regula-
tions and standards to the operations of the U.S. Enrichment Cor-
poration.

Can you tell me why this works at those two places, but wouldn’t
work anywhere else?
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Ms. SuLLIVAN. If we had all the money in the world, I think we
would all agree that any regulatory system would work. Our con-
cern is devoting the very substantial management and financial re-
sources that would be required to develop a whole new regulatory
system for NRC, because they don’t have regulations in place that
apply to the kind of facilities we have.

So they either have to adopt our standards through a long ad-
ministrative process, or create a whole new set of standards. NRC,
when it took over regulation of the gaseous diffusion plants, ob-
served that it felt that they had generally been operated safely.

So, our concern is devoting enormous resources and not getting
a substantial improvement in safety by simply changing who’s reg-
ulating.

Mr. SAWYER. Do you have a sense that the phased-in approach
suggested by the NRC has promise for the future, or is your dis-
comfort unabated?

Ms. SULLIVAN. My principal concern about the phased-in ap-
proach is that the costs associated with phasing in NRC regulation
at very simple facilities, the ones that the NRC is prepared to take
on now, would divert resources from the more complex, more haz-
ardous facilities that DOE would remain responsible for during the
transition phase.

We have tried over the last decade to focus our attention on a
risk-informed basis to address the most serious risks first. If, in-
stead, we devote all our attention to the easy ones—the facilities
that NRC is proposing to take on first don’t present safety hazards
today.

Mr. SAWYER. Mr. Meserve, can you comment on that?

Mr. MESERVE. Well, let me say that as Ms. Sullivan has indi-
cated, there is an enormous range of activities that DOE under-
takes. Some are simple, some are complicated.

We have some experience in regulating DOE facilities in that we
have been involved in regulating spent fuel storage, for example,
various involvements with uranium mill tailings and the like.

We've been an advisor to DOE in some very difficult problems
they’ve had at Hanford with regard to their tanks.

We have a different view than the DOE has of the costs associ-
ated with the pilot program. There was a report that we had pre-
pared on the lessons to be learned from the pilot program, and I
would like to submit it for the record.

Mr. SAWYER. Would that include a detailed description of how
you get from here to there in terms of a 10-year phase-in?

Mr. MESERVE. No, sir. We had a pilot program where we looked
at cooperating with DOE at a time when DOE was anxious to have
external regulation. The Advisory Committee had told DOE that
they should have external regulation.

It was a pilot program involving three facilities. And we

Mr. SAWYER. Well, let me ask you, is each facility so unique that
each requires its own plan, or what do we learn from the pilot ex-
perience?

Mr. MESERVE. The pilot experience on the facilities we examined
was that the issues associated with them were manageable, that
they could be resolved.
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There are some differences in views as to what appropriately are
costs associated with the dual regulation and what are costs that
would have been required in the DOE system to bring the plants
up to snuff with DOE orders, let alone NRC requirements.

But basically the conclusion of the pilot program was, that for
the facilities we examined, that this was a doable task.

Mr. SAWYER. Thank you, Mr. Chairman. I see my time has ex-
pired.

Mr. BARTON. Thank you, Congressman Sawyer. Congresswoman
Wilson?

Mrs. WILSON. Thank you, Mr. Chairman. Mr. Conway, I don’t
know whether you’ve answered this question, but I wanted to ask
it to you anyway. Can you compare or give us some kind of sense
of the health and safety record of the nuclear reactors and the nu-
clear programs in the Department of Energy, compared to other
scientific and nuclear operations in either government or industry?

Mr. Conway. Well, if you talk about the nuclear reactors under
the Department of Energy, you’d have to take into consideration,
the more than 100 Naval ones. The nuclear Navy has a dual hat.
The head of the Navy Nuclear Program also holds a position in
DOE, and they have had an excellent record, obviously.

Then if you take into consideration, the reactors that have been
operated up at Hanford and also at Savannah River, they were for
production, producing plutonium. And the purpose is not to produce
electricity, although at one of them, up at Hanford, there was one
dual purpose reactor that did produce electricity that went into the
Bonneville Grid.

But when you look at them from a safety point of view, there
have been problems, as the commercial industry has had, but we
have had no deaths whatsoever in the nuclear reactors operated by
the DOE.

Under the old AEC, we had one reactor experiment up at Idaho
Falls in which three individuals were killed, one of whom had been
a sailor assigned to a military reactor, not a nuclear Navy one; it
was an Army reactor program.

But I think when you study the history of the reactor program
in the United States, it has been an excellent, excellent safety pro-
gram, notw1thstand1ng Three Mile Island, in which no one was in-
jured, including the workers. No injured ‘Worker at Three Mile Is-
land, even though it was a meltdown.

So I think this country has an excellent record under the DOE,
and also under its predecessors, including the Atomic Energy Com-
mission.

Mrs. WILSON. Thank you. I have a question for you, and it’s real-
ly based on—without any disrespect to your peers, you kind of have
a unique perspective on this, now being with the NRCC, but pre-
viously having spent a gTeat deal of time looking at the Depart-
ment of Energy and particularly at the nuclear weapons complex.

I wonder, from your perspective, your unique perspective

Mr. BARTON. I think you meant NRC, not NRCC. NRCC is the
campaign committee, and I don’t think he’s on that.

Mrs. WILSON. Did I say NRCC? I'm sorry. I apologize.

Mr. BARTON. Let’s correct the record. She meant NRC. There’s a
big difference.
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Mrs. WILSON. I didn’t want to judge you by the company you
keep.

From your perspective, what improvements in safety or health do
you think would result or savings in costs, even, not for the early
change in regulation of things that are very similar to what the
NRC does now, but for some of the more unique Department of En-
ergy operations? What’s the advantage here?

Mr. MCGAFFIGAN. I think the fundamental advantage comes
from the openness of our process, and the credibility I think it
would bring with the public.

I think that Mr. Conway——

Mrs. WILSON. I'm not talking about public credibility. I'm talking
about health, safety, and cost. What’s the advantage to making this
huge organizational shift?

Mr. McGAFFIGAN. The facilities, as they are operated today, are
generally okay, but they continue to have problems. People electro-
cute themselves at Los Alamos and things like that. That happened
just before I came to the Commission.

I think things are tolerated in the DOE system that would not
be tolerated in an NRC system or an OSHA system. DOE has a
tendency to postpone things.

When the gaseous diffusion plants were certified—you heard the
DOE General Counsel say that it cost $300 million. We sharply dis-
agree with that. But there was a large amount of money spent,
most of it to get the plants to where DOE said they should have
been under the DOE order system.

So the question is, do you want external oversight of DOE. DOE
was in favor of external regulation 4 years ago. Tom Grumbly used
to see a tremendous benefit in having the DOE facilities treated as
if they were private sector facilities and held to the same sort of
standards as private sector facilities.

Now, that will cost money, and we can’t do it all immediately in
terms of the complex defense facilities. We can’t do that any time
soon, and we’d have to have a transition.

At the end, I think you’d have a system that would have greater
credibility because the rules would be enforced as they existed and
as the public understood them. It wouldn’t be orders. It wouldn’t
be contract provisions; there would be rules on the books, arrived
at by this long process that the General Counsel talked about, and
then enforced by a capable staff, working directly with the contrac-
tors.

One of the issues I think you’ll hear from Chuck Shank about
later, the licensee, for the most part, would have to be the con-
tractor. DOE would have to step back and allow the contractor to
be the licensee. It could simply have contract clauses telling the
contractor that they had to stay in NRC’s good graces. I think you’d
have a much more professional DOE complex if that were the case.

Mrs. WILSON. Thank you. One last question, if I may, to Mr.
Mande.

Does OSHA currently oversee your inspector, have jurisdiction
over any special access programs?

Mr. MANDE. By special access?

Mrs. WILSON. I mean, highly classified programs.



41

Mr. MANDE. Let me check. I'll have to get back to you on that.
But I think one of the issues we looked at at Oak Ridge, for exam-
ple, was trying to inspect in a classified environment.

[The following was received for the record:]

Yes, we have done inspections of sites that required Q-security clearance, which
is equivalent to top-security clearance. However, we have not inspected any special

access programs, which are established for safeguarding information over and above
what would be required for a Q-claerance area.

Mr. MANDE. In the pilot, it worked fine. But because in the pilot,
DOE knew the inspections were coming, all the arrangements
could be made ahead of time.

One of the concerns that we have, one of the issues that needs
to be worked out is that OSHA’s effectiveness depends on unan-
nounced inspections.

Mr. ConwAY. Mr. Chairman, if I may, possibly before Mr.
Mande’s time, when Admiral Watkins headed up DOE, he entered
into a memorandum of understanding with OSHA. And myself and
the other Board members and our staff interfaced with them, par-
ticularly at Rocky Flats.

Now, that, compared with many other facilities, is what we
would call a “dirty,” facility, with buildings highly radioactive.
There are some rooms you cannot go in whatsoever.

And when we were out at Rocky Flats, I remember very clearly
working with the OSHA people who were out there, under this
memorandum agreement. They were very worried. They did not
know the nuclear area, and they indicated to the Board members
and my staff that they were not very keen about going into some
of those places, and I don’t blame them. They had not been trained
in that area.

And subsequently, another Board member and myself, Joe
DiNunno, we visited with OSHA representatives here in Wash-
ington to talk about it.

They would tell us they were having a difficult time doing the
commercial work that they were responsible for, because they did
not have sufficient staff and not enough money from the appropria-
tions.

Mr. BARTON. Congresswoman Wilson’s question, I think, is more
about security of classified information.

Mr. CoNwAY. And this involved also

Mr. BARTON. As opposed to the dirtiness or the radioactivity.

Mr. CoNwAY. But also they did not get into any of the classified
work out at Rocky Flats or elsewhere, to the best of my knowledge.

Mr. BARTON. But, Mr. Mande, before we go to Mr. Wynn, you
don’t have any doubt that there are staff people in your organiza-
tion that can pass a security background check by the FBI; do you?

Mr. MANDE. No, many of us have done that.

Mr. BARTON. You can handle classified material, if you are vetted
properly?

Mr. MANDE. Yes.

Mr. BARTON. Congressman Wynn for 5 minutes.

Mr. WYNN. Thank you, Mr. Chairman. I apologize that I did not
get the opportunity to hear the testimony, and I may be asking
questions that you’ve covered. If so, please indulge me because I
just have a couple.
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It’s my understanding that there has been a dramatic drop in the
number of security inspections. This was reported in the GAO
study.

I guess my first question is, is that, in fact, an accurate descrip-
tion of what has happened, and if so, why?

Ms. SULLIVAN. I don’t believe that that is accurate. If you're re-
ferring to security clearances or inspections of facilities——

Mr. WYNN. Oversight inspections. So I presume that encom-
passes both.

Ms. SULLIVAN. In fact, the Office of Oversight has been extremely
active since it was reformulated by the Secretary last year.

I'm not aware of any drop in its inspection activities.

Mr. WYNN. So you say that the GAO report would be incorrect?

Ms. SULLIVAN. I'm unfamiliar with the particular GAO report
you're referring to. I'd want to look at it and see if we’re thinking
about different things.

Mr. WYNN. Security oversight inspections is what’s referred to in
our notes here. Beyond that, I'm sorry I cannot say more. It kind
of caught my aware.

Ms. SULLIVAN. I'm unaware of any drop. The information that I
have

Mr. WyNN. Office of Independent Oversight——

Ms. SULLIVAN. Has been very active. It has been focused pri-
marily on the weapons labs over the last several months since the
security concerns of last year.

Mr. WYNN. Prior to that, though, had there been a dropoff, if we
go, say, over a 5-year period?

Ms. SULLIVAN. I don’t know the answer to that. The Office of
Oversight previously had both safety—environment, safety, and se-
curity issues all within its jurisdiction.

And so it may have focused in recent years more on the safety
side than on the security side. As reformulated, it’s now focusing
exclusively on the security side.

Mr. WyYNN. And this reformulation occurred when?

Ms. SULLIVAN. Last year.

Mr. WYNN. Just when the problems occurred?

Ms. SuLLIvAN. That’s correct.

Mr. WYNN. Okay. I understand that the officers in the security
staff have been reduced significantly; is that correct?

Ms. SULLIVAN. Not that I'm aware of.

Mr. WynN. All right, T will

Ms. SULLIVAN. In the Office of Independent Oversight? T'll be
happy to check and get back to you.

[The following was received for the record:]

During the mid to late 1990s, the number of Headquarters personnel that focused
on independent oversight of safeguards and security was gradually reduced from ap-
proximately 32 to 17 during various cost reduction efforts. When the Secretary es-
tablished the Office of Independent Oversight and Performance Assurance (OA) in
May 1999 as an independent office focusing solely on safeguards and security and
emergency management, DOE recognized that the number of staff needed to be in-
creased. To ensure that OA would have the capability to perform its mission effec-
tively, the DOE took appropriate action to add staff. At the time it was formed, OA
had 17 safeguards and security professionals, including cyber security. OA currently

has 42 Federal personnel assigned, 22 performing independent oversight functions
in nuclear material safeguards and security. The remaining personnel perform inde-
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pendent oversight in the areas of cyber security and emergency management and
make up the OA management and administrative support staff.

Mr. WYNN. Yes, would you check.

Ms. SULLIVAN. But I would be very surprised.

Mr. WYNN. I guess, generally speaking, there is a concern about
the degree of oversight and whether or not this office has basically
been buried with conflicting missions, which lead to inadequate
oversight.

And that is certainly the suggestion, and if that’s not the case,
I would like, you know, kind of a full explanation of what, in fact,
did happen with respect to this office.

Because that’s the subject of one the bills, 3906, which I under-
stand you oppose; is that correct?

Ms. SULLIVAN. We are opposed to it because we believe the office
that the bill provides for exists, has been created by the Secretary
in response to the recent security concerns.

And we don’t favor a legislative mandate for that, because we
think the function is already there and working well.

Mr. WYNN. What about the mandate to report to Congress, the
results of oversight inspections?

Ms. SULLIVAN. Our concern about that is that it has the potential
to establish an adversarial relationship between the Director of the
Office and the Secretary by requiring the Director to identify points
of disagreement he has with respect to the Secretary’s management
of the Department, and we don’t believe that’s a desirable reporting
format.

Mr. WYNN. I'm concerned by that response, I have to tell you. If
there are, in fact, problems with the management that this office,
which is supposed to be independent, uncovers, it seems appro-
priate that they would report that to Congress.

That doesn’t necessarily have to be adversarial, but I obviously
see how it could be. But the bottom line is, Congress has a right
to have information about potential problems in this area.

So if we’re not going to have independent oversight, then we
ought not have the office. I think we ought to have the office and
so I think we ought to have the right to get the results of that of-
fice’s findings.

Ms. SULLIVAN. Certainly the Congress has the right to ask the
Director of that office to come and report to the Congress at any
time. In fact, Mr. Podonsky, the current Director of that office, has
been before this committee, I believe, as recently as last week.

I think he believes the strength of the office as it’s presently for-
matted, is that the has direct access to the Secretary and that he
can bring to the Secretary, the one who by law is responsible for
the management of the Department most directly, the problems
that he thinks need to be addressed. And he has been doing that
and had very favorable supportive response from the Secretary.

Mr. WyYNN. Thank you. Mr. Chairman, I don’t have any further
questions.

Mr. BARTON. Thank you. We plan to try to keep the hearing
going. Mr. Ehrlich?

Mr. ExrLICH. I will pass, but with one caveat. I just want to
adopt the concerns expressed by my colleague from Maryland.
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Mr. BARTON. The gentlelady from Missouri, Congresswoman
MecCarthy?

Ms. McCArTHY. Thank you very much, Mr. Chairman. My major
DOE contractor, Allied Signal, wants to move faster to address
safety concerns and to achieve adequate oversight.

How does the legislation we're discussing today improve upon the
process? Anyone?

Mr. MESERVE. Well, I can comment from the perspective of the
NRC on this. Let me say that this is not a task that we have asked
for, but if Congress were to ask us to undertake it, we would do
so.

I think that as Mr. McGaffigan indicated in response to an ear-
lier question, one of the benefits which I think caused DOE’s own
advisory committee to recommend that the NRC undertake an
independent regulatory role in the Department is that it enable a
focused examination of safety issues that would be undertaken
independently of the other pressures that exist for operations. NRC
offers basically a structured, capable system to monitor the safety
of operations and assure that they continue.

I would anticipate that, if the NRC were to undertake the re-
sponsibility at these sites, there would also be an open process that
we would follow, just as we do at all of our civilian nuclear sites,
so that the public would be fully involved, the stakeholders would
be fully involved. Hopefully out of that would come increasing con-
fidence that the operations were safe, that decisions were being
made appropriately and that would end up basically enhancing the
credibility of the entire activity.

Mr. BARTON. If the gentlelady would suspend, we have two votes
on the floor instead of one, so unfortunately we are going to have
to recess the hearing.

I would like to get the first round of questioning done and be
able to release this panel, so if there are members here that have
one final question.

Ms. SULLIVAN. Could I just add in response to Congresswoman
MecCarthy’s question, that is not a nuclear facility at Kansas City.
NRC would not regulate that facility. We are already applying
OSHA standards to much of the work that goes on at Kansas City.

Ms. McCARTHY. So this bill will not affect them at all?

Ms. SULLIVAN. It would not change much at all at Kansas City.

Ms. McCArTHY. Would not change much. Okay. We'll talk.
Thanks.

Ms. SULLIVAN. Thank you.

Mr. BARTON. Is that all your questions? Does Mr. Ehrlich or Mrs.
Wilson or Mr. Sawyer have a final question for this panel?

[No response.]

Mr. BARTON. Okay. We are going to release you. There will be
written questions in addition to the oral questions that you have
been given.

The subcommittee plans to aggressively pursue changes to the
legislation so that we can go to markup within the next month, so
have your staffs be available for input on that.

Thank you for your participation. This panel is released.

We are going to take a very brief recess. We are going to recon-
vene as soon as these series of votes are over with our second
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panel. My guess is that is going to be approximately at 12:15, so
I would encourage all the panel members on the second panel to
be available, because when I do return I am going to reconvene
with the panel members that are here, so we are in recess until
approximately 12:15.

[Brief recess.]

Mr. BARTON. The subcommittee will come to order.

We have a motion on the floor right now by Congressman Gib-
bons of Nevada on the point of order on the nuclear waste legisla-
tion. There will be a vote in about 20 minutes, so we want to start
this panel and hopefully get most of your testimony before we have
to go vote.

We want to welcome Mrs. Jones, Associate Director, The Energy,
Resources, and Science Issues in the GAO. We have Dr. Charles
Shank, who is the Director of Lawrence Berkeley National Labora-
tory. We have Mr. Robert Van Ness, who is the Assistant Vice
President for Laboratory Administration at the University of Cali-
fornia. We have Ms. Maureen Eldredge, who is the Program Direc-
tor for the Alliance for Nuclear Accountability. We have Dr. David
Adelman, who is the Project Attorney for the Nuclear Program in
the Natural Resources Defense Council. I don’t see Mr. Miller.

Mr. Cook. Mr. Chairman, Mr. Miller is over on the Senate side.

Mr. BARTON. Ah—but he is on his way. He is a policy analyst for
the PACE International Union, so we are going to start with Mrs.
Jones.

Your testimony is in the record. We will recognize you for 7 min-
utes to summarize it and then we will just go right down the line,
then we will have questions.

STATEMENTS OF GARY L. JONES, ASSOCIATE DIRECTOR, EN-
ERGY, RESOURCES, AND SCIENCE ISSUES, GENERAL AC-
COUNTING OFFICE; CHARLES V. SHANK, DIRECTOR, LAW-
RENCE BERKELEY NATIONAL LABORATORY; ROBERT L. VAN
NESS, ASSISTANT VICE PRESIDENT FOR LABORATORY AD-
MINISTRATION, UNIVERSITY OF CALIFORNIA; MAUREEN
ELDREDGE, PROGRAM DIRECTOR, ALLIANCE FOR NUCLEAR
ACCOUNTABILITY; AND DAVID E. ADELMAN, PROJECT AT-
TORNEY, NUCLEAR PROGRAM, NATURAL RESOURCES DE-
FENSE COUNCIL

Ms. JoONES. Thank you, Mr. Chairman. We are pleased to be here
today to provide our views on three bills designed to improve work-
er and nuclear facility safety as well as enhance security for the
Department of Energy.

H.R. 3383 would amend the Atomic Energy Act by eliminating
the exemption that allows nonprofit contractors to avoid paying
civil penalties for violations of nuclear safety rules. DOE argues
that the exemption for nonprofit contractors should be continued.
We disagree. DOE said that nonprofit contractors would be unwill-
ing to put their assets at risk to pay civil penalties. However, near-
ly all of these contractors now have the opportunity to earn a fee,
which they generally use to fund research that they want to do.
The fee could also be used to pay civil penalties.

DOE also said that contract provisions are better mechanisms
than civil penalties for holding nonprofit contractors accountable.
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However, DOE has not taken full advantage of existing contracting
mechanisms.

For example, the University of California received 96 percent of
its $6.4 million available fee for managing Lawrence Livermore in
fiscal year 1998, even though it had significant nuclear safety defi-
ciencies resulting in enforcement actions. This bill directly address-
es our suggestion to the Congress that it eliminate both the statu-
tory and administrative exemptions from paying civil penalties for
violating nuclear safety rules.

H.R. 3906 legislatively establishes an office independent of line
management that oversees security at DOE facilities and that re-
ports directly to the Secretary. This office exists now and currently
reports to the Secretary. Then why do we need legislation?

The simple answer is so that the office and structure will be per-
manent and not dependent on the importance future Secretaries
place on security. This has been a problem in the past. For exam-
ple, the office was several layers down in the Environment, Safety
and Health organization prior to May 1999 and at one time was in
Defense programs.

I also wanted to clarify a point about our report on safety in the
discussion between Mr. Wynn and Ms. Sullivan on the last panel.
Our report noted that over a 5-year period prior to May 1999, there
were at least 3 years for one facility where the oversight office did
not do an oversight investigation. Since May 1999 with the changes
the Secretary initiated they have been doing more regular inspec-
tions.

Legislatively establishing that office insulates it from organiza-
tional change and programmatic conflicts and, along with the an-
nual report to the Congress, helps to ensure prompt corrective ac-
tion is taken.

H.R. 3907 would eliminate self-regulation of health and safety
activities at DOE by authorizing NRC to regulate and enforce nu-
clear safety and OSHA to regulate and enforce occupational health
and safety for all DOE facilities. This bill provides a sound basis
for continuing the process of moving DOE in the direction of exter-
nal regulation.

We, along with others, have reported on DOE’s weaknesses in its
self-regulation of environment, safety and health at its facilities.
The results of the pilot program as well as the extensive inter-
actions between DOE, NRC, and OSHA over the years showed that
external regulation offers benefits and that external regulators
have the flexibility to adjust to unique DOE facility conditions.

However, the timeframe allowed in the bill for transition to full
external regulation may not be achievable. NRC and OSHA have
experience with some DOE facilities and have studied others
through the pilots. External regulation of these facilities, which in-
cludes small, less complex facilities and nondefense research lab-
oratories, could be on a faster track. However, defense facilities
were not included as part of the pilot and they are far more com-
plex than the facilities studied. Therefore, more time would be
needed to study issues such as the need to maintain security, regu-
latory costs, resource and skill needs, and transition methods.

Mr. Chairman, while all three bills have the potential to improve
some aspects of health, safety, and security at DOE facilities, legis-
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lation could only take change so far. In the final analysis it will re-
quire a long-term commitment by DOE, and quite frankly, DOE
has not demonstrated the will nor has the culture in place to make
lasting changes. DOE needs to focus on aspects of its culture that
are barriers to effectively carrying out its missions in a safe, envi-
ronmentally sound, and secure way.

Over the years our work has noted such things as a complicated
organizational structure, poor accountability, weak oversight of
contractors, lack of technically skilled staff, and resistance to
change. Without focusing on these issues, DOE will not be able to
break out of the culture or mindset that permeates it. Therefore,
even with the changes brought about by these legislative proposals,
problems inherent in DOE may continue.

Mr. Chairman, we look forward to working with you as you move
to mark up these bills.

[The prepared statement of Gary L. Jones follows:]

PREPARED STATEMENT OF GARY L. JONES, ASSOCIATE DIRECTOR, ENERGY, RE-
SOURCES, AND SCIENCE ISSUES, RESOURCES, COMMUNITY, AND EcONOMIC DEVEL-
OPMENT DIVISION, U.S. GENERAL ACCOUNTING OFFICE

Mr. Chairman and Members of the Subcommittee: We are pleased to be here
today to provide our views on three bills designed to improve worker and nuclear
facility safety and health as well as to enhance security for the Department of En-
ergy (DOE). Our testimony is based on our past work on safety, health, and security
issues on a wide variety of DOE programs and activities.! Let me summarize our
views on the three bills:

* H.R. 3383 would amend the Atomic Energy Act by eliminating the exemption that
currently allows certain nonprofit contractors to avoid paying civil penalties if
they violate DOE’s nuclear safety rules. Last year, we reported and testified on
a number of problems with DOE’s enforcement of its nuclear safety regulations.
We suggested that the Congress consider eliminating both the statutory and ad-
ministrative exemptions from paying civil penalties for violations of nuclear
safety rules. This bill directly addresses our concerns.

* H.R. 3906 would legislatively establish an office of independent security oversight
within DOE that reports directly to the Secretary. We believe that legislatively
establishing an office, independent from line management, that oversees safe-
guards and security across the Department and reports to the Secretary would
insulate it from organizational change and programmatic conflicts. Since May
1999, DOE’s security oversight office has reported to the Secretary. However,
prior to May 1999, it was several layers down in the organization and, as a re-
sult, oversight findings were not always raised to top management. The legisla-
tion would also require an annual report to the Congress from that office on
the status of its findings. Requiring an annual report would make the office’s
findings more visible and help to ensure prompt corrective actions are taken.

* H.R. 3907 would eliminate self-regulation of health and safety activities at DOE
by authorizing the Nuclear Regulatory Commission (NRC) to regulate and en-
force nuclear safety and the Occupational Safety and Health Administration
(OSHA) to regulate and enforce occupational health and safety for all DOE fa-
cilities. This bill provides a sound basis for continuing the process of moving
DOE in the direction of external regulation. However, the time frame allowed
in the bill for the transition to full external regulation may not be achievable.
NRC and OSHA have experience with some DOE facilities—smaller, less com-
plex facilities and nondefense research laboratories. The transition to NRC and
OSHA regulation of these facilities could be achieved relatively quickly. How-
ever, issues associated with regulating larger defense facilities are more com-

1See Department of Energy: DOE’s Nuclear Safety Enforcement Program Should Be Strength-
ened, GAO/RCED-99-146, Jun. 10, 1999). Nuclear Security: Improvements Needed in DOE’s Safe-
guards and Security Oversight, (GAO/RCED-00-62, Feb. 24, 2000). Department of Energy: Uncer-
tain Future for External Regulation of Worker and Nuclear Facility Safety, (GAO/T-RCED-99-
255, Jul. 22, 1999). Department of Energy: Clear Strategy on External Regulation Needed for
Worker and Nuclear Facility Safety, (GAO/T-RCED-98-163, May 21, 1998).
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plex, such as the need for experience with unique activities at weapons facili-
ties, and would take longer to evaluate and may require special consideration.

Mr. Chairman, while all three bills have the potential to improve some aspects
of health, safety, and security at DOE facilities, legislation can only take change so
far. In the final analysis, it will require a long-term commitment by DOE, and quite
frankly, DOE has not demonstrated the will nor does it have the culture in place
to make lasting changes. DOE needs to focus on aspects of its culture that are bar-
riers to effectively carrying out its missions in a safe, environmentally sound, and
secure way. Over the years, our work has noted culture barriers such as a com-
plicated, dysfunctional organizational structure; an unclear chain of command; poor
accountability for program management; weak oversight of contractors; lack of tech-
nically skilled staff; and resistance to change.

DOE has made changes and has activities under way that address some of these
issues. However, it must continue to look at human capital issues, such as hiring
and training to improve the skills of its employees, the performance measures and
incentives systems for contractors and federal employees to ensure that they reward
the correct behaviors, and clear definition of roles and responsibilities to eliminate
duplication and inefficiencies. Without identifying and focusing on the barriers to
change, DOE will not be able to break out of the culture or mindset that permeates
it. Therefore, even with the changes brought about by these legislative proposals,
problems inherent in DOE may continue.

Background

Since its creation in 1977, DOE has conducted technically complex and hazardous
activities at its facilities across the country. These activities include developing, pro-
ducing, maintaining, storing, and dismantling nuclear weapons; managing nuclear
fuel storage and disposal sites; operating nuclear reactors; performing research and
development to enhance energy efficiency and to develop innovative nuclear, renew-
able, and other energy sources; and cleaning up environmental contamination from
its past weapons production. Besides being potentially dangerous, some of these ac-
tivities are highly classified and require sophisticated security measures. However,
in conducting these activities, DOE has a long history of safety, managerial and se-
curity problems.

DOE is essentially exempt from regulation by NRC for nuclear safety and by
OSHA for worker protection. These exemptions originated from concerns about na-
tional security that characterized DOE’s historical role in nuclear weapons produc-
tion. The facilities that this legislation would subject to external regulation are sub-
stantial. DOE maintains 3,500 nuclear facilities at 34 sites in 13 states, covering,
in all, more than 85 million square feet of building space.

Civil Penalties for Nonprofit Contractors

H.R. 3383 would amend the Atomic Energy Act by eliminating the exemption that
allows certain contractors to avoid paying civil penalties if they violate DOE’s nu-
clear safety rules. The Congress first authorized civil monetary penalties for viola-
tions of nuclear safety rules in 1988. This gave DOE the authority to impose civil
monetary penalties on its contractors, and on their subcontractors and suppliers, for
violating enforceable nuclear safety rules. However, for certain contractors, the Con-
gress provided an exemption from having to pay the monetary penalties, primarily
because the contractors operating DOE laboratories at the time received no fees in
addition to their reimbursable costs and, therefore, had no contract-generated funds
available to pay any penalties assessed. There was concern that these contractors
might leave the research field rather than put the assets of their organizations at
risk if they were subject to paying the monetary penalties. If DOE identifies viola-
tions of nuclear safety rules at any of the seven contractors and laboratories specifi-
cally named in the law, or their subcontractors and suppliers, DOE cannot collect
the civil monetary penalty.

The exemption from civil penalties has been extended to institutions that, like
other contractors in the business of handling nuclear materials, receive financial
protection or indemnification from the damages to people and property that may be
harmed in a nuclear accident. The Secretary also was given the authority to deter-
mine whether other contractors that are nonprofit educational institutions should
receive a similar exemption. In 1993, DOE specified by rule that all nonprofit edu-
cational institutions would receive an automatic exemption from paying the pen-
alties.

In a March 1999 report to the Congress concerning the reauthorization of the
Price Anderson Act, DOE argued that the exemption for named contractors and non-
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profit educational institutions should be continued.2 Our analysis of DOE’s rea-

soning, however, raised several questions about the merits of continuing the exemp-

tion:

* DOE argued that universities and other nonprofit contractors working at DOE fa-
cilities would be unwilling to put their assets at risk for contract-related ex-
penses such as civil penalties. However, nearly all of the contractors that man-
age and operate DOE facilities now have the opportunity to earn a fee. This fee,
which is in addition to reimbursed costs, is used by the nonprofit contractors
to cover certain nonreimbursable contract costs and to conduct other laboratory
research. The fee could also be used to pay civil penalties if they were imposed
on the contractor.

* DOE said that contract provisions are a better mechanism than civil penalties for
holding nonprofit contractors accountable for safe nuclear practices. However,
DOE has not taken full advantage of the existing contracting mechanisms to
emphasize nuclear safety. For example, at the Lawrence Livermore National
Laboratory in California, DOE’s main contractor—the University of California—
received 96 percent of its $6.4 million available performance fee in fiscal year
1998, even though it had significant nuclear safety deficiencies resulting in en-
forcement actions. At best, only about 4 percent of its performance fee for 1999
was at risk if it did not perform satisfactorily in the health and safety area.

¢ DOE said that its current approach of exempting nonprofit institutions is con-
sistent with NRC’s treatment of nonprofit organizations because DOE issues no-
tices of violation to nonprofit contractors without collecting penalties but can
apply financial incentives or disincentives through the contract. However, NRC
can and does impose monetary penalties for violations of safety requirements,
without regard to the profit-making status of the organization. NRC sets lower
penalty amounts for nonprofit organizations than for-profit organizations. The
Secretary could do the same, but does not currently take this approach. Fur-
thermore, both NRC and other regulatory agencies have assessed and collected
penalties or additional administrative costs from some of the same organiza-
tions that DOE exempts from payment. For example, the state of California as-
sessed and collected $88,000 in “administrative costs” from the University of
California for violating state environmental laws at the Lawrence Livermore
and Lawrence Berkeley National Laboratories.

Our June 1999 report on DOE’s nuclear safety enforcement program rec-
ommended that the Secretary of Energy eliminate the administrative exemption
from paying civil penalties for violations of nuclear safety rules that DOE granted
to nonprofit educational institutions. The Department did not implement the rec-
ommendation, instead commenting that the issue of exemption from civil penalties
was ultimately one for the Congress to decide. We also suggested that the Congress
consider eliminating both the statutory and administrative exemptions from paying
civil penalties for violating nuclear safety rules. H.R. 3383 directly addresses our
recommendation.

Independent Security Oversight

H.R. 3906 would legislatively establish an independent security oversight office
within DOE that reports directly to the Secretary of Energy. We believe that legisla-
tively establishing an office, independent from line management, that oversees safe-
guards and security across the Department would insulate it from organizational
change and programmatic conflicts. It would also provide the office with the visi-
bility in the organization and the authority it needs to ensure that security prob-
lems it identifies are corrected. Since May 1999, DOE’s independent security office
has reported to the Secretary. However, the director of the independent security
oversight office has not always reported to the Secretary. Prior to May 1999, the
independent security oversight office reported to the Office of Oversight, which in
turn reported to the Assistant Secretary for Environment, Safety, and Health, who
reported to the Secretary. At one time, the oversight office was organizationally
placed in Defense Programs, a line-management program office. As a result of these
organizational placements, oversight findings and recommendations were not always
raised to top DOE management and were sometimes ignored by the contractors op-
erating DOE’s facilities.

The bill also proposes, among other things, that the independent security over-
sight office conduct evaluations every 18 months and conduct follow-up reviews to
ensure that corrective actions for security problems are effective. These provisions

2The Price Anderson Act established a source of funds to compensate personal injury and
property damage from a nuclear accident and limits liability of private industry for such acci-
dents.
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of the bill focus on several issues discussed in our February 2000 report on security
oversight. For example, our report disclosed that during the mid-1990s, as many as
3 years elapsed between the independent security oversight office’s inspections at
DOE’s nuclear weapons laboratories. In addition, we recommended that the over-
sight office work with the laboratories in developing corrective actions to ensure
that security problems identified during its inspections were properly corrected. In
recent months, the independent security oversight office has taken actions on these
issues. However, in the past, the emphasis on security within DOE has varied great-
ly, and recent improvements may not be permanent fixes. Required periodic evalua-
tions, follow-up reviews, and the annual report to the Congress on the status of se-
curity at DOE facilities, as would be required under H.R. 3906, would help to pre-
vent future backsliding.

External Regulation of DOE Facilities

H.R. 3907 would authorize NRC to regulate and enforce nuclear safety and OSHA
to regulate and enforce occupational health and safety at DOE facilities. The bill
would require that such regulation be effective by October 1, 2001. By placing DOE
facilities under NRC and OSHA jurisdiction, the bill would continue the process of
moving DOE in the direction of external regulation.

The process of eliminating self-regulation began in 1984 when DOE facilities first
came under federal environmental laws that are carried out and enforced by the En-
vironmental Protection Agency and the states. In addition, NRC has worked with
DOE to license, certify, and consult on many different DOE facilities. For example,
NRC granted a license to DOE for operating the TMI-2 Independent Spent Fuel De-
bris Facility at the Department’s Idaho National Engineering and Environmental
Laboratory. It is also conducting prelicensing consultations with DOE in other
areas, including the high-level waste repository at Yucca Mountain, Nevada, and a
proposed facility for making mixed-oxide fuel. NRC and OSHA have also conducted
simulated inspections at DOE facilities during recent pilot projects. Aside from these
individual cases, the vast majority of DOFE’s facilities are not regulated for health
and safety by independent regulators.

We, along with others, have often reported on weaknesses in DOE’s self-regula-
tion of the environmental, safety, and health responsibilities at its facilities. These
weaknesses prompted then-Secretary of Energy Hazel O’Leary to seek external reg-
ulation for worker safety in 1993. In 1994, legislation was proposed and hearings
were held on external regulation of DOE nuclear safety. In 1995, DOE created an
advisory committee that concluded, “Widespread environmental contamination at
DOE facilities and the immense costs associated with their cleanup provide clear
evidence that self-regulation has failed.”3 In 1996, a subsequent DOE working
group of senior managers concluded that external regulation could improve safety,
eliminate the inherent conflict of interest from self-regulation, gain consistency with
current domestic and international safety management practices, and improve credi-
bility and public trust. The advisers recommended that safety and health at DOE
facilities be externally regulated. ~

In 1997, then-Secretary Frederico Pena took a more cautious approach to external
regulation by launching a pilot program with NRC and OSHA. The pilot program
was limited to DOE’s nondefense facilities. The purpose of the pilot program was
to test regulatory approaches and gain insight about the costs of external regulation
based on actual experience. The pilot program began in January 1998 at the Law-
rence Berkeley National Laboratory in California and was completed in June 1998.
(OSHA completed an earlier pilot at the Argonne National Laboratory in Illinois in
1996.) The other NRC pilot program facilities were at Oak Ridge in Tennessee and
Savannah River in South Carolina. The results of the pilot program, as well as the
extensive interactions between DOE, NRC, and OSHA over the years, show that ex-
ternal regulation offers many potential benefits, and that external regulators have
the flexibility to adjust to the unique conditions at DOE facilities.

The current Secretary believes external regulation is not worth pursuing, con-
tending that costs would likely outweigh the value of external regulation. His posi-
tion contrasts sharply with DOE’s previous positions promoting external regulation.
His position also conflicts with the Department’s own pilot program results and is
inconsistent with conclusions reached by NRC and OSHA. The results of the pilot
program and the extensive practical experience gained with NRC and OSHA show
that external regulation for the class of facilities studied improves safety and ac-
countability and is not likely to be prohibitively expensive.

3See Improving Regulation of Safety at DOE Nuclear Facilities, Advisory Committee on Exter-
nal Regulation of Department of Energy Nuclear Safety (Dec. 22, 1995).
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While the pilot program revealed no major barriers to regulating the class of DOE
facilities studied, none of the pilot sites contained defense facilities. The pilot did
not include DOE’s three largest laboratories—Lawrence Livermore, Los Alamos, and
Sandia—which operate significant defense facilities. DOE’s defense facilities are far
more complex than the pilot sites and would likely require more time to study
issues such as the need to maintain security, regulatory costs, resource and skill
needs, and transition methods. For the much simpler pilot sites, nearly a year was
spent planning, conducting and reporting on the pilot results. DOE’s Working Group
on External Regulation recommended several years of experience be gained before
bringing in defense sites under outside regulatory control. Also, complicating any
transition to outside regulatory control is the examination of the role of the Defense
fI‘\Iucllear Facilities Safety Board, which currently oversees nuclear safety at DOE’s
acilities.

Given these complexities, we believe the October 1, 2001, start up schedule con-
tained in H.R. 3907 for full implementation of external regulation may not be
achievable for DOE’s defense facilities. Transitioning to NRC and OSHA regulation
of classes of DOE facilities in which experience has already been gained, such as
nondefense research laboratories, seems more workable. Then, phasing in NRC and
OSHA regulation of DOE defense facilities could occur over a longer period of time.

Mr. Chairman, as I discussed initially, all three bills have the potential to im-
prove some aspect of health, safety, and security at DOE facilities. However, legisla-
tion can only take change so far. In the final analysis, it will require a long-term
commitment by DOE. This concludes my testimony. We would be happy to respond
to any questions that you or Members of the Subcommittee may have.

Mr. BARTON. Thank you, Mrs. Jones. We now would like to hear
from you, Dr. Shank, for 7 minutes. Your statement is in the record
in its entirety.

STATEMENT OF CHARLES V. SHANK

Mr. SHANK. Mr. Chairman and members of the subcommittee, it
is my pleasure to be here today to give my perspective on the three
bills dealing with environment, health, safety in the Department of
Energy complex.

Our laboratory is located in the hills above the University of
California at Berkeley campus. We are often, because of our name
of Lawrence, confused with our larger sister to the south. I have
more than one bus with visitors arrive looking out, seeing the San
Francisco Bay and asking could we see the Bay from Livermore?

We are not the Livermore Laboratory. We are a much simpler
laboratory. We have a budget of about $415 million and our pri-
mary mission responsibility is fundamental science with supporting
missions in the environment and energy efficiency.

The regulatory framework for national laboratories is an impor-
tant part of their scientific productivity and important for the em-
ployees and important for our ability to protect the environment.
Providing a safe and healthy environment is a critical responsi-
bility for me as a Lab Director of a national laboratory.

I am going to confine my remarks today on the H.R. 3907, which
would provide for external regulation of nuclear safety and occupa-
tional health safety at DOE laboratories. I would like to talk about
our experience with both the Nuclear Regulatory Commission and
the Occupational Health and Safety Commission pilots and then
give you some of my more general views about the proposed legisla-
tion.

As you know, we are located right next to the Berkeley campus
and for many years it has mystified me as to why identical activi-
ties carried on at the campus in the laboratory are regulated by dif-
ferent entities with different standards. As a consequence, when
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NRC proposed a pilot project for external regulation of DOE facili-
ties I quickly volunteered our institution.

My dream is for a world where work is regulated with uniform
standards independent of the entity that performs the work. Sci-
entists could be trained with a single set of expectations for envi-
ronment, health and safety considerations throughout the country.

Our NRC pilot took place in October 1997 and in January 1998
with two planning visits and two 1-week simulated regulation vis-
its. The results of the pilot were encouraging. NRC found that
there were no significant safety findings to report. The laboratory
had an adequate plan to protect the health and safety for the pub-
lic, employees and the environment. The NRC indicated that they
would be willing to issue our laboratory a broad scope license for
operation and that they could carry out their responsibility for our
site with approximately .1 FTE or approximately one person month
per year.

There are, however, serious concerns.

First, would external regulation be layered on top of DOE, cur-
rent DOE orders? We fear a world of overlapping and redundant
responsibilities that would make it difficult for us to do our work.

Who would hold the license? The DOE report on our pilot indi-
cates that additional people would have to be hired if DOE held the
license. Direct connection between the contractor and the regu-
latory agencies I think would be essential for us to be able to do
this properly.

And then who would be responsible for legacy issues? We at
Berkeley have a large facility, the Bevatron, which needs to under-
go a cleanup, and funds have not been allotted for that cleanup,
and in the process of changing regulations it is very important for
us that issues and legacy issues be very carefully considered.

Finally, who would regulate x-ray units, accelerators, and other
naturally occurring radioactive materials? These would be new re-
sponsibilities that would somehow have to be added to the NRC ca-
pability. Based on our experience with NRC and the private sector
of ES&H staff, we volunteered for a similar pilot with OSHA.

That effort took place in December 1998 and January 1999. It
again involved two planning conference calls, an 8-day visit, and all
hands meeting with the laboratory staff and our local labor unions.
The visiting team included NRC, DOE, OSHA and Cal OSHA, and
the California Department of Health Services and the EPA. They
reviewed all of our facilities.

The overall conclusion was that the OSHA regulatory framework
could be applied to the Berkeley Lab and that the laboratory’s inte-
grated safety management program is consistent with OSHA’s vol-
untary protection program, and I would like to say a very positive
word about the Department of Energy moving to integrated safety
management, because I think it has made us more effective in
managing our responsibilities for environmental health and safety
in our laboratories.

As the result of these pilot studies, I believe that external regula-
tion of the Berkeley Lab is not only possible but also desirable—
however, with a very important caveat, that this be done with very
clear lines of authority and priority given to risk-aware implemen-
tation. This would mean that the contractors would deal directly
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with regulatory agencies and that much of the DOE ES&H infra-
structure would be reassigned to DOE’s core mission.

Let me be very clear about this. A layered, redundant oversight
subjecting the laboratories to regulatory oversight by both DOE,
NRC and OSHA would result in a more expensive, confusing and
I believe less effective environmental health and safety program.

Finally, I would like to make a point that needs to be made here.
The results of the pilot at our laboratory should not be used to gen-
eralize this approach to work performed at all DOE facilities. Our
laboratory is probably the simplest and easiest of the DOE facilities
on which one could do a pilot, and it may well be that external reg-
ulation may not be desirable on broader sites because of the spe-
cialized expertise necessary for managing the risks and the unique
facilities and security considerations. Thank you.

[The prepared statement of Charles V. Shank follows:]

PREPARED STATEMENT OF CHARLES V. SHANK, DIRECTOR, LAWRENCE BERKELEY
NATIONAL LABORATORY

Mr. Chairman and Members of the Subcommittee: It is my pleasure to be here
today to provide my perspective on three bills dealing with the environment, health
and safety of the Department of Energy complex.

Just to reacquaint you, Berkeley Lab is the oldest of the DOE national labora-
tories, founded in 1931 and located next door to the University of California, Berke-
ley campus. Today we operate on a budget of approximately $415 million performing
research for the Department of Energy (DOE), other Federal agencies and the pri-
vate sector. Before becoming Director of the Lawrence Berkeley National Laboratory
in 1989, I spent 20 years at the AT&T Bell Laboratories, ultimately directing the
Electronics Research Laboratory in Holmdel, New Jersey. In addition, I now serve
as Professor in three Departments at the University of California at Berkeley, in
Physics, Chemistry and Electrical Engineering and Computing Sciences.

The regulatory framework for the national laboratories is important for their sci-
entific productivity, the safety of our employees, and the protection of the environ-
ment. Providing a safe and healthy environment is a critical management responsi-
bility of the Laboratory Directors.

The first bill, H.R. 3383, would eliminate the exemption for non-profit contractors
from paying fines and penalties levied under the Price-Anderson Act. As the Univer-
sity of California official responsible for managing my laboratory, I take compliance
with the Price-Anderson Act very seriously. I am proud of the fact that we have an
outstanding record of operating safely and of demonstrating the utmost concern for
the environment.

The University operates the Lawrence Berkeley National Laboratory, along with
the Livermore and Los Alamos laboratories, as a public service without the desire
for financial gain, and has instituted numerous mechanisms to insure compliance
with Price-Anderson and all Federal and state statutes. The fees paid to the Univer-
sity for their management activities are derived from support for the laboratories’
scientific programs. Therefore, any additional fees that might be paid as fines and
penalties would be additional “taxes” on our research programs, while not increas-
ing our outstanding level of compliance.

The second piece of legislation, H.R. 3906, would establish a new Office of Inde-
pendent Security Oversight within the Department, along with additional proce-
dures for safeguards and security evaluations. I want to point out that Lawrence
Berkeley National Laboratory performs no classified research on its site and has no
ability to store classified information on site. We do, however, operate DOE’s largest
civilian supercomputing facility, along with managing DOE’s Internet operation, so
we do take seriously cyber security and other security measures appropriate for our
site.

My concern with the measures proposed in H.R. 3906 is that it imposes yet an-
other new layer of bureaucratic management and oversight. A successful security
program requires line management accountability and employee support. This bill
will apply yet another burden on the scientific programs performed at the labora-
tories.

Finally, let me turn to H.R. 3907, which would provide for external regulation of
nuclear safety and occupational health and safety at DOE facilities. I would like
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first to talk about our experience with external regulation pilot studies with both
the Nuclear Regulatory Commission (NRC) and the Occupational Health and Safety
1Commission (OSHA), and then turn to some more general comments about the legis-
ation.

As you may know, Berkeley Lab is located adjacent to the University of Cali-
fornia, Berkeley campus, and we share many faculty and students. For many years,
it has mystified me that identical activities carried out on the campus and at the
laboratory are regulated by different entities, and with different standards. As a
consequence, when NRC proposed a pilot project for external regulation of DOE fa-
cilities, I quickly volunteered our institution. My dream is for a world where similar
work is regulated with uniform standards independent of the entity that performs
the work. Scientists could then be trained with a single set of expectations for envi-
ronment, health and safety considerations throughout the country.

The NRC pilot took place between October 1997 and January 1998, with two plan-
ning visits to the laboratory, two one-week simulated regulation visits, and a public
meeting to seek community input and comments. The results of the pilot were en-
couraging. NRC found that there were no significant safety findings to report, and
that the laboratory had an adequate program to protect the health and safety of em-
ployees, the public and the environment. The NRC indicated that they would be
willing at that time to issue the laboratory a broad scope license for their operation,
and indicated that they could carry out their responsibility for our site with 0.1
FTE, or approximately one person-month per year.

There are, however, a number of serious concerns. Would external regulation be
layered on top of current DOE orders? We fear a world of overlapping and redun-
dant responsibilities that would make it difficult for us to do our work. Who will
hold the NRC license? The DOE report on our pilot indicates that additional people
would have to be hired if DOE held the license. Who will be responsible for legacy
issues? We at Berkeley Lab have old facilities for which clean-up funds have not
been allotted. Who will regulate x-ray units, accelerators and naturally occurring ra-
dioactive materials?

Based on our experience with the NRC pilot, and the private sector experience
of our ES&H staff, we volunteered to conduct a similar pilot with OSHA. This effort
took place between December, 1998 and January 1999. It involved two planning con-
ference calls, one eight-day site visit, an all-hands meeting with laboratory staff and
meetings with our local labor unions. The visiting team included representatives
from NRC, DOE, OSHA, Cal-OSHA, the California Department of Health Services
and the EPA. They reviewed all our facilities and programs applying the concept
of simulated regulation and inspection, with comprehensive safety and health in-
spections and simulated citations for alleged violations.

The overall conclusion was that the OSHA regulatory framework could be applied
to Berkeley Lab, and that the laboratory’s Integrated Safety Management program
is consistent with OSHA’s Voluntary Protection Program. OSHA did identify 63 sim-
ulated citations, for a total simulated penalty of $57,700 or an average of $916.00
per violation. They also had a number of issues that would need further attention,
but none of them could be considered significant enough to prevent their efficient
regulation of the site.

As a result of these pilot studies, I believe that external regulation of Berkeley
Lab is not only possible but also desirable, with the caveat that this is done with
clear lines of authority and priority is given to efficient, risk-aware implementation.
This would mean that contractors would deal directly with regulatory agencies, and
that much of the existing DOE ES&H infrastructure would be reassigned to the De-
partment’s core mission. Let me be perfectly clear on this point: a layered, redun-
dant oversight, subjecting the laboratories to regulatory oversight by both the DOE
and NRC and OSHA, would result in a more expensive and confusing ES&H cli-
mate.

Finally, I am very concerned that the results of these pilots not be used to gener-
alize this approach to all the work performed at DOE facilities. In some cases, such
as at weapons laboratories and production facilities, external regulation may not be
desirable owing to the specialized expertise necessary for managing risks in unique
facilities and security concerns.

Mr. BARTON. Thank you, Dr. Shank. We would now like to hear
from Mr. Van Ness on behalf of the University of California.

STATEMENT OF ROBERT L. VAN NESS

Mr. VAN NEss. Mr. Chairman, I appreciate the opportunity to
come before the subcommittee to discuss proposed legislation end-



55

ing the exemption of nonprofit institutions from civil fines and pen-
alties for Price-Anderson Act violations.

I have submitted a written statement to the subcommittee that
addresses this, but I would like to spend a few moments on some
key points covered in that statement.

When I appeared before the Subcommittee on Oversight and In-
vestigations last June, I outlined the measures the University had
taken to implement nuclear safety programs at the DOE labora-
tories and the reasons the University is motivated to protect work-
er and public safety regardless of whether there is a financial pen-
alty for failing to do so. All these things remain true.

Nevertheless, during the hearings last June the University
agreed that the existence of the Annual Performance Management
Fee, a revenue source that did not exist at the time that the statu-
tory exemption was placed in the Price-Anderson Act, made it pos-
sible to remove the exemption if it were replaced by a suitably tai-
lored provision that recognized the fiduciary responsibilities of non-
profit institutions such as the University.

Our understanding of the discussion at the June hearing was
that the committee was willing to limit any civil penalties for nu-
clear safety rule violations to the availability of annual fee to be
used for that purpose. Now our reading of the proposed legislation
is that there would be no limit placed on the potential financial
penalties.

We stand by our commitment of last summer, to be financially
accountable consistent with nonprofit purposes, but we urge that
legislation that reflects the financial needs of nonprofit contractors
be set forward.

There is similar legislation before the Senate that does establish
a ceiling on the amount of financial risk for nuclear safety viola-
tions. That would be preferable to the legislation being considered
by the committee, but the Senate language is critically flawed in
that it fails to recognize that nonprofit contractors have significant
existing unreimbursed costs in addition to those penalties that are
currently being considered.

This flaw would be remedied by the addition of the words “the
available annual” to the phrase “performance fee”—such language
would assure that the sum of unreimbursed costs from all sources
is limited to the nonprofit contractors’ annual performance fee.

The primary reason we seek the limitation for nonprofit contrac-
tors is to meet our fiduciary responsibilities to the state of Cali-
fornia, its citizens, our students and donors. It is also important to
recognize that performance fee paid to the University or any other
DOE contractor in reality diminishes the scientific effort funded.
DOE programs are provided appropriations that are distributed to
fund effort at the national laboratories. Fee is an element of over-
head costs that is charged to the local program at a laboratory to
recover general and administrative costs of the laboratory.

It is for this reason and not to avoid accountability that the Uni-
versity has sought to minimize the nature and amount of federally
mandated unreimbursed costs.

The Congress is faced with balancing of interests. How do you
maximize the scientific effort obtained with any appropriation
while encouraging good stewardship on the contractors who operate
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the national laboratories? There is no perfect answer. The Univer-
sity’s own solution today is a mix of idealism and pragmatism. The
University takes a fee that it believes is prudent to assure that it
can meet its fiduciary obligations and then returns the unexpended
balance to fund research at or for DOE laboratories.

We acknowledge the need to be accountable for worker and pub-
lic safety. In spite of our commitment to safety, we have yet to
reach perfection. As you mentioned in your opening remarks, this
past Thursday we had a plutonium exposure incident at Los Ala-
mos involving eight employees. Four of the eight required treat-
ment. All eight have returned to work. The DOE is conducting an
investigation and the University and the Laboratory are cooper-
ating fully. We will ensure full support to the exposed employees
as well as prompt implementation of all corrective actions.

Congress has a difficult task in balancing the interests of funding
science and holding cost-type contractors accountable as financial
accountability is a driver in the amount of fee. The University
strongly encourages the committee to consider a penalty amount
ceiling as recommended in this testimony as a means of making it
possible for nonprofit entities to continue to be operators of these
important national research facilities.

I thank you for your attention to this matter and I look forward
to answering any questions.

[The prepared statement of Robert L. Van Ness follows:]

PREPARED STATEMENT OF ROBERT L. VAN NESS, ASSISTANT VICE PRESIDENT FOR
LABORATORY ADMINISTRATION, UNIVERSITY OF CALIFORNIA

Mr. Chairman and Members of the Committee, I am Robert L. Van Ness, Assist-
ant Vice President for Laboratory Administration for the University of California
(UC). The University operates three Department of Energy (DOE) laboratories—the
Los Alamos National Laboratory (LANL), the Lawrence Livermore National Labora-
tory (LLNL), and the Lawrence Berkeley National Laboratory (LBNL). My respon-
sibilities include administering the performance-based management aspects of our
contracts with the Department of Energy and conducting oversight of the adminis-
trative and operational activities of the laboratories. I want to thank the Committee
for the opportunity to appear and to testify on an issue similar to the testimony I
provided before the Subcommittee on Oversight and Investigations last June. I have
included a copy of this previous testimony for the record.

The University is indemnified against public liability under the Price-Anderson
Amendments Act (PAAA), and, as such, is subject to DOE nuclear safety regulations
at the three laboratories. The University is also one of the entities currently exempt
from the civil fines and penalties under Section 234A (d) of the Act. My testimony
will address the proposed legislation (H.R. 3383) that would eliminate that exemp-
tion.

The University has historically opposed assumption of risk in the operation of fed-
erally-funded research and development centers (FFRDCs), including non-reim-
bursement of fines and penalties. Non-profit governmental entities such as UC do
not have the statutory authority nor financial resources necessary to assume sub-
stantial risk for operating FFRDCs. Indeed, Congress originally included the Price
Anderson exemption for non-profits in recognition that the federal government
would lose access to important non-profit partners in the management of the na-
tional laboratories without some risk allowance. As federal procurement policy re-
lated to FFRDCs evolved in the past 15 years, more costs associated with the main-
tenance and operation of these facilities have become unallowable costs. Accordingly,
the Department of Energy recognized the need to address this issue through the in-
troduction of an annual performance-based management fee to federal contractors.
The UC contract to manage the three national laboratories was re-negotiated in
1992 and included an annual performance management fee. The introduction of the
fee structure addressed the risk issues and enabled the University to continue the
public service of managing three national laboratories.
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During the Subcommittee on Oversight and Investigations hearings last June, the
University agreed that the performance management fee, an annual revenue source
that did not exist at the time the statutory exemption was adopted, provided a
mechanism by which the exemption for non-profits could be modified. The avail-
ability of a management fee provides an annual revenue source from which financial
penalties can be exacted for specified misconduct. At the hearing UC also urged the
Committee to limit penalty provisions to the availability of the annual performance
management fee. Expanding a liability provision, such as that proposed in the cur-
rent legislation, beyond the availability of annual fee once again subjects a non-prof-
it to more risk than its officeholders (e.g., the UC Regents) would find permissible.
Absent such a limitation the University would be unable to meet its fiduciary obli-
gations to those that support its non-DOE laboratory operations—the California
state taxpayers, students, and donors.

We recommend the Committee consider similar legislative language currently
being considered by the Senate in S. 2162:

SEC. 8. CIVIL PENALTIES.

(a) REPEAL OF AUTOMATIC REMISSION—Section 234A b.(2) of the Atom-
ic Energy of 1954 (42 U.S.C. 2282a(b)(2)) is amended by striking the last sen-
tence.

(b) LIMITATION FOR NONPROFIT INSTITUTIONS—Section 234A of the

Atomic Energy Act of 1954 (42 U.S.C. 2282a) is further amended by striking
subsection d. and inserting the following:
‘d. Notwithstanding subsection a., no contractor, subcontractor, or supplier con-
sidered to be nonprofit under the Internal Revenue Code of 1954 shall be sub-
ject to a civil penalty under this section in excess of the amount of any perform-
ance fee paid by the Secretary to such contractor, subcontractor, or supplier
under the contract under which the violation or violations; occur.’

While the Senate language places a ceiling on the amount of penalties, it does not
provide absolute assurance that sufficient funds are on hand from annual contract
revenues to pay the penalties because non-profits are exposed to numerous other
types of unreimbursed costs. Consequently, we recommend modifying the language
to limit penalties to the amount of any available annual performance fee. Like all
DOE cost-type contractors, the University is subject to federal reimbursement limi-
tations for a variety of costs including: environmental and security penalties; ac-
counting deficiencies; defense costs in certain actions brought by state and local gov-
ernments and federal agencies; defense costs in certain employee grievances; certain
liabilities to third parties; property and other losses under certain conditions; com-
munity relationships, and certain employee compensation expenses. Federal policies
in many of these areas encourage better practices by contractors, but losses are not
totally controllable by the prompt actions of contractors. For example, federal agen-
cies have interpreted the Major Fraud Act to preclude 100% federal reimbursement
to government contractors even in cases where the contractor is completely exoner-
ated.

It is also important to recognize that any annual performance fee paid to the Uni-
versity or any other DOE contractor, comes at the expense of funding for the pri-
mary scientific mission of the laboratory. The performance management fee is an
element of overhead cost that is charged to the local research programs at a labora-
tory to recover general and administrative costs of the laboratory. Since the mission
of the national laboratories is the conduct of their federally-funded research pro-
grams, the University has sought to minimize the nature and amount of federally
mandated unreimbursable costs associated with FFRDC operations.

We believe Congress is faced with balancing mutually important interests. How
do you maximize the scientific effort obtained with any appropriation while encour-
aging good stewardship from the contractors who operate the national laboratories?
There is no perfect answer. The University’s own solution to date is a mix of ideal-
ism and pragmatism. The University receives an annual fee that it believes is pru-
dent to protect the non-profit institution against risk and meet its fiduciary obliga-
tions, then returns the unexpended balance to fund research at or for the UCDOE
laboratories.

Last June I testified about the important non-financial factors that motivate the
University and the safety of our nuclear operations as well as the existing contract
tools already available to DOE to ensure contractor compliance and performance im-
provement. Our approach to the amount and use of fee reflects our commitment to
the core motivations of the institution—to expand the base of human knowledge, to
confer knowledge from one generation to the next, to make our country secure
through the application of ideas and science. We are prepared to continue our record
of outstanding service to the nation and make alterations in the rules surrounding
that service so long as we can meet our core objectives and our fiduciary obligations.
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We remain committed to the safety of our workers and the public, notwithstanding
the occasional setback. In that last regard I am obliged to tell the Committee of an
incident last week in which eight workers were exposed to small levels of air-borne
plutonium-238 at Los Alamos National Laboratory. Four of the eight employees re-
quired treatment. All eight have returned to work. We are working very closely with
DOE and others to take immediate and effective corrective action. We will ensure
full support to the exposed employees.

In summary, we embrace the need to be accountable for worker and public safety.
We applaud the interest of this Committee in balancing the interests of science with
the needs of employees and the general public to be safe from nuclear and environ-
mental hazards. We recognize the difficulty you face in achieving a satisfactory level
of accountability from non-profit contractors and understand the intent behind the
proposed legislation. The University strongly encourages the Committee to consider
a penalty ceiling, as recommended in this testimony, as a means of ensuring that
non-profit entities can continue to be partners with the federal government in the
operation of FFRDCs. Thank you for the opportunity to appear before you.

Mr. BARTON. Thank you, Mr. Van Ness. We would now like to
hear from Ms. Eldredge for 7 minutes. Your statement is in the
record in its entirety.

STATEMENT OF MAUREEN ELDREDGE

Ms. ELDREDGE. Chairman Barton, members of the committee,
thank you for allowing me to testify.

Before I get into the details of my testimony, I just have to give
you the very, very short summary, which is in the past week and
a half there has been no less than five articles on nuclear safety
problems and disasters at DOE sites, and yet the General Counsel
sits here and says they have made tremendous strides in safety.
They have not, and the shortest version of my testimony that I can
give you is we could have OSHA now and we should do it. We have
some concerns about the other things, but there are pieces that we
could move forward with right now.

The Alliance for Nuclear Accountability is a network of 32 orga-
nizations. We have a long history of working at DOE nuclear weap-
ons sites doing watchdog and oversight, and we have concluded
along with numerous external panels and independent advisory
committees that DOE cannot regulate itself and we are very
pleased that this committee is taking steps to address this problem
and hope that we can move forward with at least part of it this
year.

I want to touch briefly on some problems that came up in legisla-
tion last year that made the problem worse. That is the passage
of Title 32 of the Defense Authorization Act which set up the Na-
tional Nuclear Security Administration. I will just highlight two
problems with that.

One is the problem of sovereign immunity. I know that the Attor-
ney Generals have been before you at another hearing talking
about that so I will not spend too much time on it, but there is
some language in that Act that creates some ambiguity about
whether the waivers of sovereign immunity that exist now at the
DOE weapons sites still apply to the NNSA sites, and we urge you
to address that.

Additionally, there is a problem with Price-Anderson Act enforce-
ment of the nuclear safety rules with regards to the NNSA facili-
ties. There is a consequence of the Act that now the Assistant Sec-
retary of Environment, Safety and Health cannot issue notices of
violation or fines directly to the offending NNSA facility. They have
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to go through the Administrator of the NNSA, so essentially the
line program that has committed the violation has to fine itself.
This 1s sort of self-regulation and it needs to stop, and we urge you
to pass legislation that will both clarify the sovereign immunity
issue and ensure that the Office of Environment, Safety and Health
has authority over all aspects of DOE including the new National
Nuclear Security Administration.

NNSA is not the sole source of the problem however. There have
been and there remain serious problems within the weapons com-
plex. Last week five workers at the Los Alamos Lab, as was men-
tioned, were exposed to plutonium. Rocky Flats workers and man-
agements were reported to have been violating safety procedures
that prevent criticalities. There have been explosions at the Y-12
plant in Oak Ridge. The list goes on and on.

The frequency and severity of some of these accidents astounds
me. After 50 years of nuclear weapons work DOE still doesn’t seem
to realize that it is handling some of the most deadly material
known to man.

The case for external regulation has been built over 50 years and
it cannot be stated more bluntly: DOE cannot regulate itself.

We hope the committee will not fall prey to partisan disputes—
I am disappointed that none of the minority is here—and can over-
come political roadblocks to this much-needed reform.

Mr. BARTON. I'll let them know your testimony, I promise.

Ms. ELDREDGE. Thank you.

With regards to H.R. 3907 we greatly support the concept of
moving to external regulation and we strongly support OSHA as
the regulator, but we do have some concerns about the Nuclear
Regulatory Commission as a regulator which I will touch on later.

OSHA can be brought in to regulate protection for all workers
with the caveat that it needs sufficient resources, both funding and
personnel, and time to do the job right, and it is close to criminal
that there is little enforcement system for worker safety rules at
DOE that are not part of the Price-Anderson Act Nuclear Safety
Rule Enforcement Program but are equally vital. This includes the
new beryllium rule, which is a nice rule but it doesn’t have any en-
forcement procedures attached to it.

For regulation of facility safety we are concerned about NRC as
the regulator and concerned about shifting the responsibility from
one dubious entity to another. The 1995 Advisory Committee, the
independent committee that looked at external regulation, also had
difficulties reaching conclusions on who should be the regulator for
nuclear facility safety.

NRC has shown a remarkable ability to push the nuclear indus-
try interests at the expense of public health. For example, they
have licensed uranium mines in New Mexico even while acknowl-
edging that the results of these mining operations would be con-
tamination of the sole drinking water supply for 15,000 people,
mostly Native Americans, and currently they are shifting to a risk-
informed regulatory approach which 60 percent of its own staff be-
lieve will reduce the margins of safety at nuclear plants so we have
some concerns there.

For our network of 32 organizations, NRC is not the white hat
that will come riding in and save the day. However, this should not
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stop us from moving forward with phasing in external regulation
at DOE and looking at pilot projects for who would be a good regu-
lator and exploring some changes to NRC to make that a better
regulator.

Some specific recommendations for this year: Institute OSHA
regulation for all worker safety requirements. It is simple, there is
precedent and it makes sense. I do not see hardly see why there
is anything more to say about it.

We also recommend amending the Atomic Energy Act to har-
monize it with other environmental statutes. This in particular re-
fers to citizen suit provisions. They have been the provisions that
have provided access for citizens and the states to make their regu-
lators accountable and we recommend that we look at setting up
citizen suit provisions for both NRC and for DOE.

At DOE, the problem is even worse. There are no citizen suit
provisions with regard to the orders, and even within DOE they
said they needed 11 rules to have a good Price-Anderson Act en-
forcement program. They have only put out two of them to date.

Finally, administrative changes that could be made right away
and wouldn’t even require legislation, and that is requiring DOE
to meet OSHA reporting standards. They have the data. They have
it on data base, but they will not put it out for the public to access.
They could do it easily and they should.

In conclusion, we urge you to move forward with this effort at
external regulations, whichever pieces that you can. Fundamen-
tally, DOE as a self-regulating entity cannot persist without seri-
ously compromising safety and health. After 50 years of environ-
ment and safety disasters, it is time to bring DOE into the future.
Thank you.

[The prepared statement of Maureen Eldredge follows:]

PREPARED STATEMENT OF MAUREEN ELDREDGE, PROGRAM DIRECTOR, ALLIANCE FOR
NUCLEAR ACCOUNTABILITY

Chairman Barton, Representative Boucher, and members of the Committee, the
Alliance for Nuclear Accountability appreciates the opportunity to once again testify
on badly needed efforts to improve the environment and safety culture at the De-
partment of Energy (DOE).

The Alliance for Nuclear Accountability is a national network of 32 organizations
working on nuclear weapons complex issues. For over a decade we have decried the
shoddy environmental and safety practices at DOE. This disregard for environ-
mental rules resulted in the widespread contamination around the complex. We
have pressed for DOE to be subject to the same environmental laws and require-
ments as the rest of us, and we concluded that neither DOE nor any other agency
could be an effective regulator of itself. The federally appointed Advisory Committee
on External Regulation of DOE Nuclear Safety, also concluded that, “Every major
aspect of safety at DOE nuclear facilities—facility safety, worker protection, public
and environmental protection—should be externally regulated...”?

We are very pleased that the committee is taking steps to address this problem.
We hope that if the entire legislative package is not possible all at once, that at
least some crucial elements will be addressed in legislation this year. We need to
move towards a more sane regulatory structure for DOE, and take steps now to
start the process.

PROBLEMS WITH THE NATIONAL NUCLEAR SECURITY AGENCY

The passage of Title 32 of the Defense Authorization Act for Fiscal Year 2000,
which set up the National Nuclear Security Administration (NNSA), was a disaster

1Advisory Committee on External Regulation. Improving Regulation of Safety at DOE Nuclear
Facilities, December 1995.
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for environment, safety, and health programs. Rather than move us towards better
regulatory oversight of DOE’s nuclear weapons program, it shifted, either through
intent or ambiguous legislative language, to a situation that more closely resembles
the bad old days of the Atomic Energy Commission, than a modern and environ-
mentally sound approach to operations.

I would like to highlight two major problems with the NNSA structure. These are
the ambiguity regarding DOE’s waiver of sovereign immunity and the oversight role
of the office of Environment, Safety, and Health (EH) in the new Administration.

Sovereign Immunity

The federal government faces an enormous liability in the cleanup of the nuclear
weapons complex. DOE estimates that it has contaminated over 600 billion gallons
of groundwater and over 33 million cubic meters of soil. This contamination came
from decades of abuse, in which there was no external regulation, and DOE and its
predecessor agencies claimed that they had “sovereign immunity” from compliance
with environmental laws enforced by States. In 1992 Congress passed the Federal
Facilities Compliance Act, which originated in this committee, to clarify that DOE
was, in fact, required to comply with State enforcement and regulations.

Sections 3261 of S. 1059 includes qualifying language which casts doubt on the
applicability of the current waivers of sovereign immunity with respect to the
NNSA. It states:

The Administer shall ensure that the Administration complies with all applica-
ble environmental, safety, and health statues and substantive requirements.
(emphasis added)

This qualifying language has raised concerns in State Attorney General’s offices
across the country with regards to the sovereign immunity issues, and we concur
with their analysis. We urge the Congress to amend the NNSA legislation to clarify
that State regulatory authority over NNSA remains intact, and that the waivers of
sovereign immunity in place before the creation of the NNSA also apply to it. Rely-
ing on a record of legislative intent it not sufficient.

Price-Anderson Act Enforcement

In addition to the sovereign immunity problem, there is serious concern with re-
gards to the application of EH requirements to the new Administration. A con-
sequence of the NNSA legislation was to effectively pull the teeth of the already
weak efforts at regulation of safety and health issues from within DOE. The Assist-
ant Secretary of the Office of Environment, Safety, and Health can no longer di-
rectly issue notices of violations and impose fines under the Price-Anderson Act for
nuclear safety rule violations, to NNSA facilities. The Assistant Secretary must de-
velop a recommendation to submit to the Administrator of the NNSA, who then de-
cides upon imposing fines. This situation arises out of language in Title 32, which
prevents non-NNSA personnel from directing NNSA personnel.2 This is self-regula-
tion at its worse, as even the limited independent enforcement authority within
DOE is eliminated. The line program, the very program that has committed the vio-
lation, will be asked to fine itself. Only continual pressure from the outside, includ-
ing media and public interest groups, will ensure enforcement. Nuclear safety en-
forcement by continual scandal is not effective. This is a massive step backwards
and must be corrected.

In addition, several of the labs have already indicated that they no longer feel
they must comply with EH rules and requirements, despite DOE’s “duel-hatting” of
the Assistant Secretary for EH. We believe it was the intent of the drafters of this
legislation to ensure the autonomy of the NNSA. However, we strongly oppose the
idea of recreating a new office of EH within the NNSA, which would be at a lower
status and report to the Administrator instead of to the Secretary of Energy. There
is already a problem with DOE being self-regulated, subsuming the EH functions
within the NNSA would further compound this problem. There is one clear solu-
tion—the Office of Environment, Safety, and Health should have authority over all
parts of DOE, including the NNSA.

2Section 3213 (a) STATUS OF ADMINISTRATION PERSONNEL. “Each officer or employee
of the Administration, in carrying out any function of the Administration”

(2) shall not be respons1b1e to, or subject to the authority, direction, or control of, any other
officer, employee, or agent of the Department of Energy

(b) STATUS OF CONTRACTOR PERSONNEL. “Each officer or employee of a contractor of
the Administration, in carrying out any function of the Administration, shall not be responsible
to, or subject to the authority, direction, or control of, any officer, employee, or agent of the De-
partment of Energy who is not an employee of the Administration, except for the Secretary of
Energy consistent with section 202(c)(3) of the Department of Energy Organization Act.
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The solutions to the EH problems that have been offered to date are not enough.
Exhortations in the legislation to “ensure that all operations and activities of the
Administration are consistent with the principles of protecting the environment and
safeguarding the safety and health of the public and of the workforce (Section
3211(c))”, provide no guarantee of compliance with regulations and orders. Legis-
lating Secretarial authority to delegate is not sufficient. Such an action still leaves
the crucial environment, safety, and health compliance of the entire agency up to
the decision of one person, who may or may not be in place for very long. These
issues are too important to leave in such an uncertain state, dependent on the will
of one person.

We urge you to pass amending legislation that clarifies that the Office of Environ-
ment, Safety, and Health’s has full authority over the NNSA with regards to envi-
ronment, safety, and health oversight and enforcement, and that the Price-Anderson
Act enforcement program is fully enforceable by EH on NNSA facilities.

PROBLEMS EXIST THROUGHOUT THE DEPARTMENT

Even before the NNSA came into being there were, and there remain, serious
problems in the weapons complex which result in injuries to workers and contami-
nation of the environment, seemingly beyond the ability of DOE to correct. Since
I last testified on this subject, the list of accidents and violations has continued
unabated. Just last week five workers at the Los Alamos lab in New Mexico were
exposed to airborne, particulate plutonium, a known carcinogen. On Monday the
Boulder, Colorado, newspaper reported that Rocky Flats workers and managers vio-
lated safety procedures, which increased the risk of nuclear explosions
(criticalities).3 On March 8th, DOE levied $110,000 in fines against Westinghouse
Savannah River for recurring violations of safety procedures on equipment design,
construction, and installation. In December of 1999, there was an explosion at the
Y-12 plant at Oak Ridge, which injured 11 workers. Not only did DOE find that
there were “failures at every level of...(the) management chain”, but it also deter-
mined that injuries could have been lessened had proper protective equipment been
available for the personnel.4 In April of 1999, Lockheed Martin, DOE, and Fluor
Daniel were all fined at the Hanford site for inadequate monitoring of high level
waste tanks. Finally, on March 6, DOE publicly announced what site managers had
known for over 9 months—that the Ogallala aquifer was contaminated with tri-
chloroethylene from the burning grounds at Pantex.

The list of violations in just one year could fill a textbook. The frequency and se-
verity of some of these accidents continues to astound me. After over 50 years of
nuclear weapons work, DOE and its contractors still fail to realize that they are
dealing with some of the most dangerous materials on earth, and treat safety proce-
dures as optional.

The case for external regulation of DOE has been built over 50 years, and at this
point seems, to the general member of the public, beyond obvious. It cannot be stat-
ed more bluntly: DOE cannot regulate itself. The record of such self-regulation is
astounding in its failure. Political obstacles have prevented the common-sense move
towards external regulation for decades, and we see them developing again in this
Congress. We sincerely hope that this committee will not fall prey to partisan dis-
putes, and can overcome the political roadblocks to this much-needed reform. We
ask, how many more accidents, injured workers, and contaminated groundwater is
needed before this effort can move forward?

CRITIQUE OF HR 3907 AND SPECIFIC CONCERNS

In general, the Alliance for Nuclear Accountability greatly supports the concept
of HR 3907 in moving DOE into external regulation. In 1995, the independent advi-
sory committee recommended that DOE be externally regulated, and supported
OSHA as the regulator for worker safety. However, it did not reach consensus on
who the regulator should be for nuclear safety. Unfortunately, with regards to nu-
clear safety and regulatory enforcement, neither can we.

Occupational Safety and Health Administration

At a minimum, the Occupational Safety and Health Administration (OSHA)
should be brought in as the regulator for all protection of workers, with the caveat
that it needs sufficient resources—both funding and personnel, to do the job right.
It is close to criminal that there is little enforcement system for the worker safety

3Katy Human. Reports: Flats Broke Safety Rules. Boulder Daily Camera, March 20, 2000.
4Dr. David Michaels, Assistant Secretary for Environment, Safety, and Health. DOE News
Release, February 24, 2000.
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rules at DOE that are not nuclear safety rules, but are equally vital. These include
the new beryllium rule, which is intended to protect workers from berylliosis, a crip-
pling lung disease, or protection from the many chemical hazards that exist at DOE
facilities. OSHA has the statutory authority to enforce these rules, however DOE
exercises its exemption under 4 (b)(1) of the Occupational Safety and Health (OSH)
Act. This exemption was intended to allow agencies to enforce the rules themselves.
Given DOFE’s abysmal record of this, combined with the new NNSA’s reluctance to
take orders from anyone, it is time to remove this exemption for DOE and return
OSHA’s authority.

However, to do this requires both time and money. It is not sufficient to say that
OSHA will regulate a facility, and then have the nearest OSHA office be hundreds
of miles away, with an extremely limited capacity for effective oversight. DOE will
require sufficient resources to come into compliance. A time frame must be devel-
oped for transitioning to OSHA regulation and for bringing DOE into compliance.
An effective time frame should be on the order of two years, with sufficient incen-
tives for DOE to actually begin work on compliance now.

Nuclear Regulatory Commission

For regulation of facility safety, we are concerned about the Nuclear Regulatory
Commission (NRC) as the choice of regulator. Faced with the choice of DOE or NRC
as a regulator is a bit like being faced with death by hanging or death by firing
squad. Neither is particularly attractive and shifting responsibility from one dubious
entity to another is not much of a solution. The 1995 Advisory Committee rec-
ommended looking at either NRC or the Defense Nuclear Facilities Safety Board
(DNFSB). Both of these entities have problems and would need some major struc-
tural changes to be acceptable.

NRC has shown a remarkable ability to push nuclear industry interests at the
expense of public health. It proposed a “below regulatory concern” (BRC) category
for nuclear waste, which would allow such waste to be treated as if it were not nu-
clear. Only strong opposition from the public prevented this step, but NRC generally
still supports it. Given the ongoing trend in radiation standard setting, which finds
that previous standards were not stringent enough, this position is alarming. NRC
has licensed uranium mines in New Mexico even while acknowledging that the re-
sult of the mining operation would be contamination of the sole drinking water sup-
ply for 15,000 people, mostly Native Americans. Currently NRC is shifting to “risk-
informed” regulation, which 60% of its own staff believes will reduce the margins
of safety at nuclear power plants. It is also trying to shift to informal rulemaking,
which will reduce the public’s access to information and ability to intervene in the
process.

For our network of 32 organizations, NRC is not the “white hat” that will come
in to save the day at DOE. However, that does not mean that we support giving
up on the effort to find an external regulator. We should move forward, begin phas-
ing in external regulation under OSHA, and develop tools to evaluate the perform-
ance of both NRC and the Defense Nuclear Facilities Safety Board (DNFSB) as pos-
sible regulators. External regulation will not come overnight, but the challenges we
face should not dissuade us from doing what is right. Both NRC and DNFSB would
need some changes to its operations to be acceptable as a regulator. The DNFSB
would need to curtail its activities to safety issues, rather than commenting on
equipment choices and preferred technology issues, which are unrelated to safety.
NRC would need to be subject to citizen suit provisions and operate from a basis
that emphasizes public and worker safety, rather than growth of the nuclear indus-
tr}ff. Exploration of both options for a regulator should continue, with an eye towards
reforms.

RECOMMENDATIONS

The Alliance for Nuclear Accountability urges the committee to move forward now
on a number of actions that may not be the complete legislative package that we
all want, but will be important steps in the right direction.

Legislative Changes

A. Institute OSHA Regulation for all Worker Safety Requirements.—Currently,
even within the non-NNSA parts of DOE, compliance with EH requirements in
areas other than nuclear safety, such as OSHA requirements, chemical safety rules,
and the new beryllium rule, is entirely voluntary. There are no penalty provisions
for these rules, as exist for nuclear safety rules under the Price-Anderson Act. This
is absolutely unacceptable. If the legislative challenges facing HR 3907 prove too
steep, we urge the committee to excerpt section 4 as an amendment on its own.
Some modifications include providing for baseline reviews of DOE compliance and
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a two-year time frame to move into OSHA enforcement. There is precedent for this
in the transfer of enforcement authority to EPA for CERCLA and RCRA programs
in 1985. In addition, the OSH Act has authority for radiological hazards already,
and could be to cover combined radiological and non-radiological hazards in the ab-
sence of a second external regulator.

B. Amend the Atomic Energy Act to Harmonize it with Other Environmental Stat-
utes.—The lack of citizen suit provisions in the AEA eliminates one of the most ef-
fective tools available to States and the public for ensuring agency accountability.
The 1995 Advisory Committee on External Regulation recommended that citizens
be allowed to sue DOE and its contractors to comply with applicable statutes and
regulations. We recommend that the citizen suit provision also be extended to the
NRC. The ability of citizens and States to bring suit under the Clean Water Act and
other statutes has been responsible for ensuring much of the compliance within
agencies and corporations we see today (example of State suing, particularly
Texas?). It allows states to enforce regulations and protect its citizens by chal-
lenging the regulators when it sees the need. Setting up the same type of citizen
suit provisions on the NRC would go a long way towards making it a more accept-
able and accountable regulator.

Within DOE, the problem is even worse. Not only are there no citizen suit provi-
sions with regards to DOE orders, many of those orders are not even enforceable
under DOE’s own rulemaking procedures. In fact, DOE hasn’t even issued all the
safety rules that would provide additional enforcement authority under Price-Ander-
son. It has finalized only two of the 11 rules it said it needed, and USA Today on
March 20 explores the possibility that industry pressure has prevented the rules
from proceeding.5 Until DOE is externally regulated, one positive step that can be
taken now would be to require DOE to issue all orders pursuant to the Administra-
tive Procedures Act notice and comment. This would allow citizen suits to proceed
under the requirement that the agency must follow its own orders. This would not
address the issue of making contractors more accountable, as they would not be sub-
jbect t(l) citizen suits under this law. However, even this small step forward would

e welcome.

Administrative Changes

A. Require DOE to Meet OSHA Reporting Standards.—At OSHA, one can log onto
a web site and see a list of violations at a facility, and their ultimate disposition.
OSHA also requires a log of on the job injuries and illnesses. There is no reason
this can’t happen at DOE. Already DOE has the Operation Reporting Program Sys-
tem (ORPS), in which incidents and events are shared with DOE for significant
safety and health items. In addition it has the Computerized Accident and Incident
Reporting System (CAIRS), which is similar to the OSHA log of on the job injuries
and illnesses. I have included with my testimony a copy of the OSHA web site page,
and the results of a search for accidents involving trichloroethylene. OSHA provides
the ability to search by a variety of terms, and lists all accidents that match, as
well as providing detailed information about the accident and fines imposed.6 By
contrast, most DOE sites do not provide easy public access to its ORPS reports.
Only at the Los Alamos National Lab (LANL), due to the persistence of determined
individuals, are ORPS reports posted on a database, and even that is not easy to
find on their web site unless you know it is there. It is buried six screens deep
under Environment, Safety, and Health “services” rather than in the “databases”
section. Information from the CAIRS reports, which is relevant to OSHA, is not
available to the public. Other accident and incident data exists in databases that
are not only closed to the public, but closed to many workers as well.” The basic
infrastructure is in place for DOE to report accidents, which could easily be con-
verted to OSHA-style reports and open to public access. This is important informa-
tion for both the public and the workforce, and should be made available as a tool
to further contractor and agency accountability. It would not require a legislative
change to make this happen, just a decision by DOE to be more open about its mis-
takes.

B. Clarify and Invest the Environmental Protection Agency with Standard Setting
Authority.—Protracted fighting between EPA and NRC over standard setting for nu-
clear issues, such as Yucca Mountain, and reactor decommissioning, have resulted
in few, inconsistent, standards. This is untenable. EPA is the agency charged with

5Peter Eisler. Safety Over a Barrel. USA Today, March 20, 2000.

6To conduct an accident search, go to http://www.osha.gov/oshstats/ and click on Accident In-
vestigation Search.

7To access LANL’s ORPS reports, go to http://drambuie.lanl.gov/esh7/Finals/. LANL’s home-
page is www.lanl.gov.
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protecting public health and the environment, and should be given the sole responsi-
bility for standard setting. While we are often not happy with EPA’s standards, and
consider them too weak, they are a far cry from NRC. For example, NRC’s standard
for exposure to the general public would result in a lifetime risk of premature can-
cer death of one out of every 300 people8. That is shocking and shameful. The nu-
clear industry should be subject to the same standards and risk levels as other in-
dustries, and EPA should be the regulator in that regard.

C. Set Up Limited NRC Regulation as a Test.—There are several possible activi-
ties within DOE sites that could be considered as test cases for NRC regulation and
licensing, beyond the pilot projects already conducted. These include the Low Level
Waste Dumps at DOE sites, and possibly reactors like the Fast Flux Test Facility
(FFTF) at the Hanford site. Currently, DOE’s LLW landfills do not even approach
NRC’s standards, and are a clear threat to the groundwater at many sites. There
are already a clear set of standards and infrastructure in place, including delegated
state programs. Finally, many of DOE’s LLW dumps are de facto illegal hazardous
waste/Resource Conservation and Recovery Act (RCRA) dumps, due to DOE’s inabil-
ity to properly track and characterize its waste. If the FFTF were restarted, it
should be licensed and regulated by NRC, and meet modern safety standards. Spe-
cific facilities at DOE should be reviewed and considered for NRC regulation. How-
ever, NRC should be prevented from going to informal rulemaking that could sub-
vert the intent of better, more accountable, regulation.

CONCLUSION

In conclusion, the Alliance for Nuclear Accountability strongly urges the com-
mittee to move forward with at least some parts of an external regulation program
for DOE as soon as possible. The creation of the National Nuclear Security Adminis-
tration has resulted in a number of problems for the protection of the environment,
worker safety, and public health. These can be partially addressed by legislative
remedies and amendments to the NNSA act. Fundamentally, DOE or NNSA as self-
regulated entities cannot persist without seriously compromising safety and health.
After 50 years of environmental and safety disasters, it is time to bring DOE into
the future.

ADDENDUM:

The Committee asked for input on two other bills, HR 3383 and HR 3906. With
regards to HR 3383, we strongly endorse this bill and urge you to proceed with it
without delay. It strains credulity that the sole enforcement mechanism available
to DOE for nuclear safety violations cannot be used against the University of Cali-
fornia (UC), one of the largest contractors in the weapons complex. UC has the con-
tracts for the weapons laboratories, which are the source of many serious accidents
and will be the source of many future problems. These labs are in ongoing oper-
ations with some of the most hazardous material known to humanity. They are now
subject to fines and penalties for security program violations. Surely the protection
of the American public and nuclear workers from radiation hazards deserves as
much.

We have no opinion on HR 3906 at this time.

8GAO. Nuclear Health and Safety: Consensus on Acceptable Radiation Risk to the Public is
Lacking. GAO/RCED-94-190. September 1994.
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Accident Search Results - trichloroethylene A ‘){; n (l:\,r\ {1 Page 1 of 1

Details for the accident summaries listed below may be obiained in two ways. The first method is simply following the
accident summary number link. The second method is marking the check boxes for selected summaries and pressing the
Get Detail button. Information relevent to the selected accidents will be d and may then be browsed or printed.

” Search Options
i[s1c] Date Range | RID|[ Limits
1972-07-01J[2010-12-31][ Al |[100/2500)

#7 ~ Fourd 11 -~ Processed 11 - Selected 8 — Displayed 8
Sun;‘n:ary };‘)":t"e ¢ Rell]);m Fat| SIC Event Description

1’_ 170064851 {02/09/1994 0950;1'1 393 1{Employee Is Overcome By Vapors in Confined Space E
25_ 000913384 lo7716/19921 0352625 | X b3714 I(?é;:!imployee Dies, Five Injured When Overcome By Toxic |
3’— 014452301 [02/13/1992] 0214500 | X |76%4{Employee Dies From O T to Trichl 2
4{— 000674044  {12/03/1987] 0434510 13494{Employee Injured When Exposed to Trichloroethylene Vapors X
Sl— 014464309 [04/05/1986 | 0551800 | X {3322{Employee Died From Inhalation of Cleaning Solvent |
6'_ 014542427 |04/03/1986| 0418100 13312|Overcome By‘Trichloroethylene Vapors; Burned %
7[_ 014312169 [03/17/1986| 0213900 33579 Employees Hospitalized Because of Exp to Toxic Fumes|

LSr 014371660 {01/24/1985] 0522000 13679}Inhalation of Trichloethyk Vapors B B

{ Coroments & Info} OSHA Home Page | OSHA-OCTS | US DOL Web Site | Disclaimer }
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Establishment Scarch Inspection Detail -- OSHA View /5{ ?M&\K AR

stablish t Search Inspection Detail -- OSHA View
Definitions
Inspection: 109866210 - Reliable Technologies, Inc.
Inspection Information - Offlce; Hasbrouck Heights
Nr: 109866210 Report ID: 0234500 Open: 02/14/1992
Reliable Technologies, Inc.
19-21 California Avenue
Paterson , NJ (7503 Union Status: NonUnion
SIC: 7694/Armature Rewinding Shops
Inspection Type: Accident
Scope: Partial Advance Notice: N
Ownership: Private
Safety/Health: Health Close Conference: 05/18/1992
Close Case: 08/26/1994
Optional Information: Type ID Value
N 12 222484549
Related Activity: Type D Date Safety Health
Accident 360660898 02/13/1992
| Violation Summary
Serious | WilifulfRepeatjOtherftUnclass| Total
Nr Violationsj18 4 22
{Penalty Amountl6825.00) 6825.00
FTA Amount )
Violation Jtems
D Type Standard Issuznce Abate CurrS Init§ FtaS Centest LastEvent
1 (10614 Serious 19100036 BO4 0771571992 07/20/1992 300.00 60000 000 Einformal Settlement
2 019018 Serious 19100037 Bl 07/15/1992 67/20/1992  0.00 000 000 Informal Settlement
3 01002 Serious 19100106 EO2 IVD 07/15/1992 09/16/1992 375.00 75000 0.00 I-Infotmal Settlement
4 01003 Serious 19100106 B0S1  07/15/1992 09/16/1992 300.00 600,00 0.00 I-Informal Settlement
5 Q1004A Serious 19100108 BOL Q771511992 §1/14/1993 375.0¢ 750.00 0.00 Llnformal Settlement
6 Q1004B Serious 19100108 CO5 0151992 01/14/1993 000 000 000 -
7 01004C Serious 19100108 D O7/15/1992 09/16/1992 006 0.00 0.00 Linformal Settlement
8 041> Serfous 12100108 EOI I O7/15/1992 01/14/1993 000 0.00 000 -
9 ? Serious 19100108 EQ2 07/15/1992 01/14/1993  0.00 000 0.00 -
1001005  Serous 19100120 Q01 Q7/15/1992 10/16/1992 225.00 45000 0.00 I-Informal Seftlement
1101006 Serious 19100147CO4Y  O7/1571992 03/31/1993 375.00 750.00 0.00 P-Petition to Mod Abate
1201007 Serious 19100147 CO7IV  07/15/1992 03/3171993 373.00 750.00 0.00 Pupetition to Mod Abate
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blishment Search Inspection Detail - OSHA View ]a( P?3m$“ -3 Page2 of 2
1301008 Serious 19100131 C U7/15/1992 05/16/1992 225.00 45000 0.00 Hnformal Settlement
14 01009  Serious 19100157 GO1 0771571592 10/16/1992 22500 450.00 0.00 Hnformal Settlement
15 010104 Serious 19100179 JOZ XX 07/15/1992 11/16/1992 300,00 600.00 0.00 Informal Settlement
16 Q10108 Serious 19100179 JO2 TV 07/15/1992 11/16/1992 0,00  0.00 0.00 IInformal Settlement
17 01010C Serious 19100184 EO3T  07/15/1992 11/16/1992 0,00  0.00 0.00 T-Informal Settlement
18 DIOLOD Serious 19100184 E04  OWIS/I992 01671993 000  0.00 C.00 P-Petition o Mod Abaie
19 010114 Sericus 19700215 AQ2 U7/15/1992 07/20/1992 300.00 600.00 0.00 TInformal Settlement
20 Q10118 Serious 19100215 A04 07/15/1992 072071992 000 0.00 0.0C Informal Settlement
21 Q1011C Serious 191002135 BOQ 071571992 Q772041992 0.00  0.00 C.0C Fnformat Settiement
22 01012 Serious 15100243 CO1 071571992 0%/16/1992 300.00 60000 0.00 T Hnformal Settlement
2301013 Serious 19100303 GO21  0%/1571992 10/16/1992 750.00 150000 0.00 Hinformal Settlement
24 01014A Serious 19101000 A03 O7/15/1992 07/20/1992 750.00 1500.00 0.00 IInformal Settlement
25 Q10148 Serious 19101000 F021  07/15/1992 07/20/1992 .00 0.00 0.00 -

26 01013A Serious 19101200 E01 07/15/1992 01/16/1993 300.00 $00.00 0.00 P.Petition to Mod Abate
27 010158 Serions 19101200 EOL T 071571992 01/16/1993 000 0.00 D00 P-Petition to Mod Abate
28 01013C Serious 19101200 B01 L 07151992 0L/16/1893 Q.00 Q.00 0.00 P-Petition to Mod Abate
29 010164 Serious 19191200 FOS1  O7/15/1992 G1/16/1993 300.00 €00.00 0.00 P-Petition to Mod Abate
30 010168 Serious 19101200 FOS T 07/15/1992 01/16/1993 000  0.00 0.00 P-Petition to Mod Abate
31 01017 Serious 19101200 GO ., 07/15/1992 11/16/1992 300,00 600.00 0.00 informal Settlement
32 01018 Serious 19101200 H 71571992 01/16/1993 750.00 1500.00 0.00 P-Petition to Mod Abate
3302001 Other 19040002 A O7/15/1992 0720/1992 000 0.00 0.00 -

34 02002 Other 19040004 07/15/1992 072041992 0.00 0.00 0.00 -

3502003 Other 19100037 Q01 0711511992 07201992 0.00  0.00 0.00 B

36 02004 Other 19100332 BOL O7/15/1992 10/16/1992  0.00  0.00 0.00 -

Accident Investigation Summary

Swmmary Nr: 014492391 Event: 02/13/1992  Employee Dies From Overexp to Trichler

On February 14, 1992, Employee #1 was attempting to clean a spray booth by spraying trichloroethylene onto its
walls. He was working alone without a respirator. He was found unconscious by coworkers. It appeared that when
Employee #1 collapsed, he knocked over the container of trichloroethylene, thereby soaking his clothing. The autopsy
indicated excessive amounts of trichloroethylene in Employee #1's brain,

Review: E  Keywords: overexp trick leaning respirator, venting,work rules,brain,spray booth,ppe

Inspection Age Sex Degree Nature Dccupation
1 109866210 2¢ M Fatality Poisoning(Systemic)

* Note that more than one inspection number is shown when multiple inspections are performed during the
investigation. Additional inspections will be indicated as a link.

{Corments & Info] QSHA Home Page | OSHAQCIS | US DOL. Web Site [ Trisclaimer |
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Mr. BARTON. Thank you, and I want to say in defense of the mi-
nority that is not here, we do have a pending bill on the floor that
is a subcommittee bill, so that many of the subcommittee members
on the minority side would be here if it were not for the fact that
they were engaged in the debate on the floor.

I would now like to hear from Dr. Adelman for 7 minutes. Your
testimony is in the record in its entirety.

STATEMENT OF DAVID E. ADELMAN

Mr. Adelman. Thank you, Chairman Barton and members of the
subcommittee for giving me the opportunity to testify today.

My remarks will focus on external regulation of the Department
of Energy. I want to commend Chairman Barton and the other sub-
committee members for introducing H.R. 3907, which represents an
important step toward reforming the DOE regulatory system.

And I urge you to continue to work toward developing a com-
prehensive bill that will fully address the many complex issues
raised by shifting to external regulatory oversight of DOE.

As this subcommittee is well aware, self-regulation is unique to
DOE and has been an unqualified failure. DOE’s deficient self-reg-
ulation has resulted in the largest environmental cleanup in his-
tory, over 10,000 individual sites at which toxic or radioactive sub-
stances were improperly abandoned or released directly into the
environment, millions of cubic meters of contaminated soil and
groundwater, at a total remediation cost of almost $200 billion.

Moreover, chronic lapses in compliance with environmental, safe-
ty, and health regulations continue at DOE sites as evidence by the
recent revelations of failed regulatory compliance at DOE’s Padu-
cah, Kentucky facility, which has led to a major DOE investigation
and Congressional hearings; major accidents, including two fatali-
ties and more than $2 million in environmental and safety fines at
DOE’s Idaho site; and recent findings of inadequate safety stand-
ards at Los Alamos, Livermore, and Savannah River by the De-
fense Nuclear Facilities Safety Board.

Clearly, DOE’s self-regulation is not working. After reviewing
DOE’s regulatory record, it is no wonder that its Advisory Com-
mittee on External Regulation, which was composed of government,
nuclear industry, and NGO representatives, found that the severe
problems with DOE’s approach to safety have their roots in DOE’s
unique regulatory history and current regulatory framework, and
that essentially all aspects of safety at DOE’s nuclear facilities and
sites should be externally regulated.

This subcommittee’s efforts to develop legislation to end DOE’s
self-regulation is therefore extremely important, particularly in
light of Secretary Richardson’s untimely and regressive decision in
February 1999 to abandon external regulation of DOE facilities.

There are, however, several critical issues that should be ad-
dressed before the proposed legislation proceeds: First, public par-
ticipation, including citizens suits, should be integral to external
regulation of DOE.

Citizen suits have been important for over two decades. It was
a citizen suit in 1984 that required DOE to comply with environ-
mental, health, and safety regulations, and more recently it was a
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citizen suit brought by several workers at Paducah that exposed
the problems at DOE’s Paducah facility.

Public scrutiny enforcement is essential to agency accountability,
particularly where, as here, state and Federal agencies will be en-
forcing laws against another government entity. Furthermore,
making itself fully accountable to the public is the only way that
DOE will restore its credibility.

Second, the National Nuclear Security Administration must be
subject to external regulation. As the DOE’s own advisory com-
mittee found, the only area of DOE operations that arguably should
be exempt from external regulation is nuclear explosive safety.

Indeed, virtually all of the information that is relevant to the
safe operation of DOE facilities will not be classified. In any event,
the NRC has well established procedures and experience with han-
dling classified information.

Therefore, there is no basis upon which to treat NNSA facilities
differently than other sites in the nuclear weapons complex.

Third, with some 34 sites containing 3500 nuclear facilities, the
transition to external regulation will take time. Consultations with
each of the agencies and review of existing reports and pilot
pro&ects will be essential to identifying a reasonable transfer pe-
riod.

However, establishing a deadline or series of deadlines for trans-
ferring regulatory authority will be essential to ensuring that it is
successful and timely.

The importance of external regulation of DOE cannot be over-
emphasized. As DOE itself concluded in 1996, external regulation
is an essential element of completing the move from DOE’s histor-
ical self-regulated status, which has been variable, costly, and in-
consistent, to a stable, efficient, and predictable safety environ-
ment.

I appreciate your giving me the opportunity to testify today, and
would be pleased to answer any questions.

Mr. LARGENT [presiding]. Thank you, Dr. Adelman. We under-
stand our last witness is still tied up in a Senate hearing, and with
unanimous consent, we will allow Mr. Miller to submit his testi-
mony for the record.

[The prepared statement of David E. Adelman follows:]

PREPARED STATEMENT OF DAVID E. ADELMAN, PROJECT ATTORNEY, NATURAL
RESOURCES DEFENSE COUNCIL, INC.

Chairman Barton, ranking minority member Hall, and members of the Sub-
committee, my name is David Adelman. I am a project attorney with the Natural
Resources Defense Council (“NRDC”), a national non-profit environmental organiza-
tion with over 400,000 members and a staff of about 190 scientists, attorneys, re-
source specialists, and support staff. I am the project attorney for NRDC’s nuclear
program, which for over twenty-five years has actively worked to address serious
environmental, health, and safety problems at the Department of Energy’s (“DOE”)
nuclear weapons production complex.

Thank you for allowing me to address the issues related to external regulation
of environment, health, and safety at DOE’s facilities. There are three central issues
I will address in my testimony. First, DOE’s self-regulation of environment, safety,
and health, continues—after more than fifty years—to be plagued by deficiencies,
chronic violations, and accidents. Second, fundamental regulatory reform is nec-
essary to ensure that the environment, worker health and safety, and public health
and safety are adequately protected and that public confidence in DOE is restored.
Third, for a new regulatory regime to be effective and credible, citizen participa-
tion—particularly citizen suits—must be at the heart of the new regime.
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The bill, H.R. 3907, that the Committee members have introduced is a clear step
in the right direction in reforming the DOE regulatory system, and I urge you to
continue to work towards developing a comprehensive bill that will fully address the
many complex issues raised by transitioning from the current state of DOE self-reg-
ulation to external regulation by the Occupation Safety and Health Administration
(“OSHA”), the Nuclear Regulatory Commission (“NRC”), and the Environmental
Protection Agency (“EPA”). Such legislative action by Congress is all the more im-
portant in light of Secretary Richardson’s reversal of the Department’s December
1996 decision to submit legislation to Congress on external regulation. There are,
however, several critical issues that must be addressed before the proposed legisla-
tion proceeds, including:

(1) ensuring that there is adequate funding—DOE estimates it spends about $1.5
billion annually on safety and health regulation;®

(2) developing plans to ensure that the external regulators have the personnel nec-
essary to provide competent oversight;

(3) adding a provision to the legislation granting citizens the right to bring enforce-
ment actions;

(4) making it explicit that the National Nuclear Security Administration is also sub-
ject to external regulation; and

(5) affording adequate time for a smooth and efficient transition from DOE self-reg-
ulation to external regulatory oversight.

I. THE FAILURE OF SELF-REGULATION AT DOE FACILITIES

Under current law, DOE is a largely self-regulating agency pursuant to the Atom-
ic Energy Act. That is, as a general rule, the DOE 1s not subject to regulation and
oversight by any external administrative entity. Instead, it is responsible for regu-
lating its own activities in regard to worker and public health and safety and in
regard to most types of environmental discharges of radioactive materials. The rel-
atively new Defense Nuclear Facilities Safety Board can make recommendations to
DOE on safety issues; but these recommendations are non-binding, and the Board
has no regulatory power over DOFE’s activities.

This self-regulation scheme is utterly unique to the Department of Energy. The
American legal system has, in every other context I can think of, soundly rejected
the concept of self-regulation. Except as regards the DOE, our legal system correctly
rejects the notion that an entity with a mandate for production can effectively en-
sure, without outside assistance, that this production mandate will not overwhelm
or supersede the need to protect the environment and human health and safety. The
exceptional nature of the DOE regulatory system is all the more astonishing in that
the production of nuclear weapons involves producing, handling, managing, and dis-
posing of some of the most dangerous substance known to humankind.

If we view the DOE experience as an experiment in whether self regulation can
work, it is clear that the experiment has been an unqualified failure. The statistics
are stark. Nuclear weapons production at DOE facilities has resulted in the largest
environmental cleanup in the world, involving more than 100 facilities located in
more than 25 states, an annual budget of almost $6 billion, and conservative esti-
mates of total cleanup costs of approximately $200 billion.

To date, DOE has identified over 10,000 individual sites at these facilities where
toxic or radioactive substances have been improperly abandoned or released directly
into soil, groundwater, or surface waters. Under current estimates, nuclear weapons
production in the United States has resulted in the contamination of more than 79
million cubic meters (21 billion gallons) of soil and 1.8 billion cubic meters (475 bil-
lion gallons) of groundwater—in comparison, the Exxon Valdez spill involved the re-
lease of 11 million gallons of oil. In addition, DOE manages more than 24 million
cubic meters (6.4 billion gallons) of hazardous or radioactive wastes generated by
past and ongoing nuclear weapons production.

Moreover, despite efforts to improve the regulation of activities at DOE sites, seri-
ous incidents and lapses in health and safety regulation continue to occur. At DOE’s
Paducah, Kentucky, uranium enrichment plant, evidence was recently uncovered of
alleged illegal disposal of radioactive and hazardous wastes and chronic failure to
comply with basic environmental and safety regulations, such as inadequate em-
ployee monitoring, widespread contamination in the plant cafeterias, and failure to
identify and cordon off hazardous areas. Compounding these problems, in 1998 DOE
determined that the Paducah contractor had illegally retaliated against a worker
who had raised significant safety concerns.

1Department of Energy, Report of Department of Energy Working Group on External Regula-
tion 3-11 (1996) (hereinafter “DOE Working Group Report”).
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Similar lapses and violations are pandemic at many other DOE facilities. At
DOEFE'’s site in Oak Ridge, Tennessee, an explosion in December 1998 involving haz-
ardous materials injured 11 workers and was blamed on weak safety standards. In
July 1998, DOE’s Oak Ridge contractor was fined more than $400,000 for illegal
dumping of radioactive and hazardous wastes in a local landfill and widespread
mislabeling of wastes. And in 1995, DOE’s Oak Ridge contractor was found to have
withheld information about significant radiation exposures of workers and to have
falsely claimed that numerous test results of radiation exposure for workers were
negative.

At DOE’s Idaho National Engineering and Environmental Laboratory, DOE fined
its own contractor $22,000 in August 1999 for problems with waste containers, unre-
liable emergency notification systems, and failure to correct adequately prior safety
violations. Weak environmental and safety programs at DOE’s Idaho site have led
to three major accidents, including two fatalities, and more than $2 million in fines
for missing cleanup deadlines, hazardous waste violations, and accidents that ex-
posed workers to unsafe levels of radiation. These violations have included falsifying
safety records, such as in October 1997 when DOE fined its Idaho contractor
$55,000 for falsifying records that testing of nuclear reactor safety systems had been
conducted when 1in fact these crucial tests had not been performed.

DOEFE’s Hanford, Washington, facility, which is the site of the most costly, dan-
gerous, and technically challenging cleanup actions, also continues to suffer from
poor environment, health, and safety oversight. In April 1999, for example, DOE
and its contractors were fined for inadequate monitoring of several Hanford storage
tanks containing high-level nuclear wastes, which store some of the most hazardous
materials found in the DOE complex. Indeed, the long-standing deficiencies of self-
regulation are a tradition at Hanford, where in 1959 DOE identified significant
leaks in single-shell high-level waste tanks, but because of production pressures con-
tinued to build them until 1964 and to introduce wastes into them until 1980—caus-
ing millions of cubic meters of groundwater and soil to become contaminated.

The major production and research sites, i.e., Los Alamos, Livermore, and Savan-
nah River, are no different. In 1999 the Defense Nuclear Facilities Safety Board
found health and safety regulation at these facilities to be seriously deficient—last
summer, for example, a major fire occurred at Los Alamos involving plutonium. Put-
ting this in a broader context, in a 1993 internal Department review found that
“DOE facilities...have been averaging around 64,00 reportable items of non-compli-
ance with OSHA standards per year over the past two years.”?2 It is therefore clear
that DOE self-regulation continues to fail to protect the environment, worker health
and safety, and the public.

In its December 1995 report, DOE’s Advisory Committee on External Regulation,
which was composed of a broad range of government officials, nuclear industry rep-
resentatives, and stakeholders, identified the same kinds of “symptoms” that DOE
environment, health, and safety regulation have been and are seriously flawed:

* Poor safety practices have and continue to cause major problems, such as exten-
sive contamination of sites throughout the DOE complex and historical exposure
of workers and local populations to large releases of radioactive materials.

* The public and government officials believe that fiscal and personnel resources
are not being effectively used in undertaking the stabilization, decommissioning,
and cleanup of DOE facilities.

* The public and government officials fundamentally distrust DOE.

DOEFE’s workers are profoundly frustrated by the “regulatory morass that often im-

pedes rather than aids” their efforts.

* DOE activities continue to be plagued by non-compliance with safety require-
ments.3

The Advisory Committee concluded that the root causes of these problems were
the following:

* the built-in conflict of interest between safety and mission under self-regulation;

* a legacy of secrecy that has historically shielded DOE’s operations and activities
from outside view;

« lack of stability in safety management and policy;

* lack of management accountability and inadequately coordinated regulatory and
oversight functions;

* redundant, confusing safety requirements; and

2 Advisory Committee on External Regulation of U.S. Department of Energy Nuclear Safety,
Improving Regulation of Safety at DOE Nuclear Facilities 12 (1995) (hereinafter “Advisory Com-
mittee Report”).

3 Advisory Committee Report at 14.
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« lack of balance in addressing hazards.4

In concluding, the Advisory Committee found that “[t]he severe problems the
Committee has identified with DOE’s approach to safety have their roots in DOE’s
unique regulatory history and current regulatory framework.” Advisory Committee
Report at 15. It was with these factors in mind that the Advisory Committee con-
cluded that “essentially all aspects of safety at DOE’s nuclear facilities and sites
should be externally regulated.” Id. at 2

In NRDC’s view, the profound problems of radioactive and toxic contamination
and failed worker health and safety protection throughout the nuclear weapons com-
plex provide all the evidence necessary to conclude that self-regulation has failed.
We must ensure that this does not occur again, and we must start by rejecting the
self-regulation system that allowed it to occur. As DOE itself concluded in 1996,
“lelxternal regulation is an essential element of completing the move from DOE’s
historical self-regulated status, which has been variable, costly, and inconsistent, to
a stable, efficient, and predictable safety environment. DOE Working Group Report
at 1-1.

II. SELF-REGULATION UNDERMINES DOE’S CREDIBILITY

The environment and human health and safety were not the only casualties of
DOEFE'’s self-regulation. DOE’s credibility with the American public has suffered near-
ly as much damage as the soil and groundwater polluted by the nuclear weapons
complex. Many DOE administrators have acknowledged this loss, observing in one
case that DOE’s credibility could not be sold if it were listed as a blue-chip stock
on Wall Street.

Public confidence in DOE continues to be extraordinarily low. Many of the sources
of this credibility crisis lie in DOE’s scheme of self-regulation. For years the Depart-
ment told the public that its operations were safe and clean, that it was taking care
of the environment and human health and safety, and that there was nothing to
worry about. The truth, of course, turned out to be much different than that, and
as a result the public feels betrayed and lied to. It is unreasonable to expect the
public to trust the DOE to police itself effectively when its operations have caused
such profound harm and its operations continue to be plagued by environment,
health, and safety incidents and violations.

At a November 1993 speech on risk management at the National Academy of
Sciences, then Assistant Secretary Thomas Grumbly expressed the point aptly when
he said: “Sometimes credibility means giving up control.” This is one of those cases.
For the public to have confidence in the safety and effectiveness of DOE’s activities,
DOE must release regulatory control to an independent body. As DOE recently ac-
knowledged, “DOE’s credibility will be enhanced by the open process inherent in ex-
ternal regulation and the public perception that DOE will be complying with gen-
erally applicable and widely accepted requirements.” DOE Working Group Report
at 1-2. In short, external regulation is a necessary and essential step DOE must
take to overcome its legacy of environmental mismanagement and failed protection
of human health and safety.

III. CITIZEN PARTICIPATION IS A NECESSARY COMPONENT OF EFFECTIVE EXTERNAL
REGULATION

DOE’s Advisory Committee on External Regulation concluded that in order to
have a credible and effective regulatory system, citizens must have the right to ac-
tive involvement in its implementation. DOE Advisory Committee Report at 6, 27-
29. Citizen participation takes different forms at each stage of the regulatory proc-
ess, but the most critical component is the right to bring citizen suits. Similarly,
states must also have a central role in the new regulatory scheme, including the
right to enforce DOE’s obligations under external regulation. Id. at 29-30. Further,
it is essential that any external regulator of DOE be given the power to impose ad-
ministrative penalties, such that challenges to such penalties would have to go
through an administrative process at OSHA or NRC before being resolved by the
Department of Justice—and citizens and states would have opportunities to inter-
vene in these adjudications.

An effective regulatory system must perform at least three conceptually distinct
functions. First, it must set standards and requirements under which the regulated
entity will operate and under which licensing decisions will be made. Second, it
must administer the licensing system. Third, it must enforce the obligations that
are imposed on licensees either as conditions attached to licenses or under generally
applicable regulations. Certain principles must apply across these three regulatory

4 Advisory Committee Report at 14-15.
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activities; in particular, the external regulator must operate independently of the
regulated entity and the regulatory regime must be transparent to the maximum
extent practicable. And the public must be provided with not just the conclusions
reached (“yes, the facility is safe”) but also with the basic information and analyses
supporting such determinations. The long-standing closed structure of the DOE reg-
ulatory regime is a major reason why the public views it with such distrust.

Accordingly, any legislation mandating external regulation should make it clear
that under established principles of administrative law, citizens will have the right
to participate in the notice-and-comment rulemaking process and to seek judicial re-
view of the adequacy of standards once they have been promulgated. Citizens should
also have the right to participate fully in all licensing proceedings and to seek judi-
cial review of all licensing decisions. Finally—and most importantly—for external
regulation to be effective and credible, the public must have the right to bring cit-
izen suits in federal court to enforce applicable regulations.

As this Subcommittee no doubt knows, citizen suits have a long and effective his-
tory as a method of enforcing federal law. Their most familiar and obvious role is
in the body of federal environmental laws enacted since 1970, which rely in signifi-
cant part on citizen suits as an enforcement mechanism. But citizen suits have a
long pedigree in the Anglo-American legal system, dating back 600 years and in-
cluding such actions as the citizens informers’ action and qui tam action. They are
critical because federal agencies with authority to enforce laws often lack the fiscal
resources or the political will to rein in violators. Experience has shown that it can
be particularly difficult for state and federal agencies to enforce laws against other
government agencies. Moreover, citizen suits often achieve the desired enforcement
objective without the need for a full, drawn-out lawsuit.

In addition to their unique effectiveness, full public participation and citizen suits
should be integral to the external regulation of DOE in order to address DOE’s lack
of credibility with the public. By opening the doors of the regulatory process to citi-
zens, DOE would be in a position to win back an important measure of credibility
it has lost. Much credibility would flow from the DOE demonstrating to citizens that
it is prepared to be held accountable by citizens for its obligations under the law.

IV. LEGISLATING THE TRANSITION TO EXTERNAL REGULATION OF DOE FACILITIES

For more than a decade, NRDC has been a strong proponent of external regula-
tion for the Department of Energy. However, making the transition from self-regula-
tion to regulation by several external entities must be done carefully. The DOE nu-
clear weapons complex is comprised of 16 major sites and more than a hundred
smaller ones containing 3,500 nuclear facilities and extending over 2.1 million acres.
The NRC has estimated that it could need as many as 1100 to 1600 more staff
members and $150-200 million annually to regulate nuclear safety at DOE facilities.
Advisory Committee Report at 41. DOE estimates that its current annual expendi-
tures on safety and health are $1.5 billion, which suggests that NRC’s cost esti-
mates are likely not unreasonable. Accordingly, it will be essential to provide both
adequate funding to the NRC and OSHA to take over responsibility for regulating
DOE and sufficient time for the transition from DOE self-regulation to NRC, OSHA,
and EPA external regulation. Further, given that DOE has projected that such a
transfer could take more than five years, complete transfer of regulatory authority
to OSHA and NRC by October 1, 2001, is almost certainly too ambitious.

There are two issues that are of critical importance to the proposed legislation.
The first is that the Atomic Energy Act should be amended to afford adequate public
involvement—particularly citizen suits—which I have discussed in the preceding
section. The second is that it should be made explicit in the legislation transferring
regulatory authority that both DOE and the National Nuclear Security Administra-
tion (“NNSA”) will be subject to external regulation. The only area of DOE oper-
ations that the DOE Advisory Committee determined should not be subject to exter-
nal regulation was “nuclear explosives safety.” Advisory Committee Report at 34.
Specifically, external regulation should not apply to the safety of the nuclear explo-
sive device itself. “However, all aspects of operations with nuclear explosives other
than nuclear explosives safety...should be subject to external regulation, and the
regulator would have access to the information necessary to determine whether nu-
clear explosives operations conformed to safety standards.” Id.

Most of the information that is relevant to the safe operation of a facility, includ-
ing safety systems and siting plans, will likely be unclassified. And, in any event,
the NRC has both experience with and procedures for handling classified informa-
tion. See 10 C.F.R. Parts 10, 11, 73, and 95. Indeed, the NRC has licensed facilities
with important national security functions, including the naval reactor fuel facility
at Erwin, Tennessee. Therefore there is no reason to exclude NNSA facilities from
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the external regulation being proposed for DOE; to the contrary, the long history
of failed self-regulation mandates that external regulation of activities within the
nuclear weapons complex include all NNSA facilities.

In a closely related matter, it is also critical that the legislation from last session
creating the NNSA be amended to protect existing state authority to impose and
enforce environmental regulations at NNSA facilities. Specifically, Sections 3261
and 3296 of Title XXXII of the Fiscal Year 2000 Department of Defense Authoriza-
tion Bill should be clarified. NRDC is concerned that the language “all applicable
environmental, safety, and health statutes and subsequent requirements” and “all
provisions of law and regulations in effect immediately before the effective date of
this title” could be interpreted as referring only to federal laws and regulations.
However, the Federal Facilities Compliance Act of 1992 explicitly waived federal
sovereign immunity and required the federal government to adhere to state environ-
mental regulations when cleaning up hazardous, radioactive, and mixed hazardous
and radioactive wastes at federal facilities. Like all other federal facilities, NNSA
sites should subject to state laws governing the cleanup of hazardous and radio-
active wastes. As the National Governors’ Association, National Conference of State
Legislatures, and others have recognized, it is essential that this ambiguity in the
NNSA legislation be rectified.

There are several additional changes in the proposed legislation that should be
considered. First, NRC regulatory authority is currently limited to hazards from
source, special, and byproduct material, but does not include other sources of radi-
ation (i.e., accelerator-produced radiation or materials and naturally occurring radio-
active materials) or non-radiological hazards, all of which are regulated by DOE
under Section 161(i)(3) of the Atomic Energy Act. Such gaps in NRC regulatory au-
thority under the Atomic Energy Act should be closed as part of any legislation to
transfer regulatory authority to the NRC. Second, external regulation of nuclear
safety and worker health and safety should not be limited to OSHA and NRC; rath-
er, where a state can demonstrate that it has the capacity to regulate DOE oper-
ations, regulatory authority should be delegated to the state in which the facility
is located. Third, to minimize jurisdictional conflicts, NRDC strongly endorses the
use of a cooperative approach by the regulatory agencies based on designation of a
“Lead Agency,” just as occurs under the Superfund Act, for specific elements of de-
commissioning and cleanup activities. See Advisory Committee Report at 26.

V. CONCLUSION

As T hope my testimony demonstrates, the question of external regulation of the
Department of Energy is of profound importance. We at NRDC believe that the
DOE will be unable to make further progress on any of the daunting issues facing
it until the Department fixes the systematic and corrosive problems caused by an
inadequate, insular, secretive regulatory regime. The public simply will not trust
DOE claims that it has corrected the deficiencies in its regulatory oversight—which
have led to countless violations and accidents and resulted in the largest and most
costly environmental cleanup in the world—until DOE is made an accountable agen-
cy. The sponsors of this legislation deserve significant credit for proposing a bill
that, while needing several critical modifications, moves in the right direction by
seeking to end the era of DOE self-regulation.

Fortunately, considerable thought and effort have been dedicated to addressing
how to make the transition from DOE self-regulation to external regulation by NRC,
OSHA, and EPA. The 1995 report of DOE Advisory Committee on External Regula-
tion is particularly useful, as well as the 1996 DOE Working Group Report. In addi-
tion, prior to Secretary Richardson’s untimely rejection of external regulation in
February 1999, both OSHA and the NRC were working with DOE to develop con-
crete plans for making the transition to external regulation, which also provided im-
portant information on and insight into how to structure the transition to external
regulation. These pilot projects should be revived and a dialogue reopened with Sec-
retary Richardson to revitalize DOE’s efforts to move towards external regulation.

Thank you again for giving me the opportunity to testify today. I would be pleased
to answer any questions.

Mr. LARGENT. Ms. Jones, I'd like to ask you a question, first, if
I could. Do you believe that the security oversight in the Depart-
ment of Energy will be improved or at least protected from future
erosion if the Office of Independent Oversight is established in
statute?
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Ms. JoONES. I think here that your term, protected from future
erosion, is a good way of putting it. I think our testimony notes
that one of the benefits of legislatively establishing this office is so
that there isn’t backsliding by the Department.

We have noted that this office was several layers down within
ES&H in 1999, and it was even part of a programming division
earlier than that.

So I think that’s the one benefit of this legislation is that it will
elevate it and keep that elevation.

Mr. LARGENT. Okay. Dr. Adelman, I was looking at your testi-
mony, and you talked about the necessity of having an independent
oversight of DOE. And it said—hold on here just a second—you
made a point in your testimony that for DOE to regain public con-
fidence, it must give up regulatory control to an independent body.

But your statement is really at odds of that of Mr. Conway who
claimed that external regulation will have no effect on DOE’s credi-
bility with the public.

How do you explain such a difference of opinion there between
yourself and Mr. Conway?

Mr. ADELMAN. Well, I'm not sure that I can explain his opinion,
but certain from the perspective of public interest groups that have
worked on these issues for a long time, transferring regulatory
oversight, making it more transparent, allowing fuller public par-
ticipation is an essential ingredient to DOE regaining its con-
fidence with the public.

And this is something that NRDC and many other groups have
been promoting for over a decade now. And DOE, until relatively
recently, was very supportive of it.

Mr. LARGENT. Why do you think DOE has changed tactics in
terms of being opposed to this now?

Mr. ADELMAN. It’s a question that we have. Theyre claiming
right now that there are a number of institutional barriers that
could potentially make the transfer more difficult. However, it’s
hard to imagine that those sorts of considerations like harmonizing
NRC’s regulations with DOFE’s, having to integrate current DOE
safety and health regulations weren’t something the Department
was aware of in 1996 when it chose to undertake significant move-
ment toward external regulation.

So, as far as we’re concerned, we haven’t heard any substantive
reasons for them to reject external regulation at this time.

Mr. LARGENT. But they are rejecting external regulation.

Mr. ADELMAN. Apparently.

Mr. LARGENT. Yes. Ms. Eldredge, I wanted to ask you a question
about the Defense Board, and the question is, do you have any con-
cerns or do you believe that the Defense Board may have become
too close to the national security mission it’s trying to regulate?

Ms. ELDREDGE. The problem with the two options for regulators
that were put out in the 1995 committee and in other reports is
that it has looked at the NRC and the Defense Board, both of
which have problems. You might say NRC is too close to the nu-
clear industry which it regulates, and I think the Defense Board
suffers from the same problems in terms of its relationship to DOE.

That being said, it also has a tremendous amount of expertise
that NRC lacks with regards to some of the weapons programs. So,
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we haven’t really made a conclusive decision on which way we’'d
rather go with them.

It’s been our problem to date, but we do think that what ever
happens, both need to maintain and support the technical expertise
of the Defense Board, and perhaps one of the thoughts had been
moving them somehow into the NRC structure. Also do some re-
forms on NRC or the Board, whichever the direction went, in terms
of their openness to the public, their citizen suit provisions, and
their behavior as a regulator to make them more accountable.

Mr. LARGENT. Dr. Shank, I wanted to ask you a question. You
talked about H.R. 3906 imposing yet another new layer of bureau-
cratic management and oversight.

Since the Office of Independent Oversight already exists at DOE,
isn’t your lab already subject to the oversight of that office?

Mr. SHANK. Yes.

Mr. LARGENT. So how would H.R. 3906 impose, “yet another new
layer of bureaucratic management and oversight?”

Mr. SHANK. I think the question that I'm concerned about is that
it applies to all entities of the DOE. In a laboratory like ours, in
which we do not perform classified work, this entity does apply to
that.

I feel that it is an additional burden that our science programs
must bear, and anytime I have a chance to speak out against that,
I will.

Mr. LARGENT. And do you feel like the cost, regulatory cost, ex-
ceeds the benefit?

Mr. SHANK. Well, if you do not have an issue with national secu-
rity, adding a burden on science performed in DOE laboratories, es-
pecially laboratories like ours which are open to the world, it is an
additional cost with no benefit whatsoever, as far as I can see.

Mr. LARGENT. Well, I guess the only issue that I would like to
raise is that it seems to me that we've transferred a lot of tech-
nology to China, for example, some of it openly, some of it clandes-
tinely, that on the face of it, didn’t seem to have national security
implications.

But, in fact, the application of that technology was transferred to
where it is a national security risk.

So how can you say that one particular type of research would
not potentially, if transferred and into the wrong hands, have risks
to our national security?

Mr. SHANK. I think there are different ways of looking at this.
The nature and character of work that goes on at our laboratory
is very similar to the type of work that goes on at universities
across the country, at other businesses across the country.

We have to weigh our openness in science with the benefits that
we gain. We support about 2 percent of the world’s science. We can-
not operate and be effective in the world, unless we have the abil-
ity to interact.

We benefit more than we lose by interacting with the world’s sci-
entific community.

A third of the people at our laboratory are not American citizens.
They provide an enormous positive input to our scientific programs,
in building businesses in the United States.



78

I think that if we focus and look inward and cut ourselves off
from the scientific community with excessive zeal, we will no longer
be the partners of international scientific consortia, and we will
have less to learn from the rest of the world.

Mr. LARGENT. I guess what we’re trying to seek to find here is
some sort of balance.

And, of course, I believe that’s the key to life, is finding some sort
of balance, as opposed to swinging from one extreme to another.

And the issue really is, how can we provide—you mentioned in
your response that there are a lot of ways to look at this.

And I think that one of the ways that this committee and this
subcommittee has to look at it, first and foremost, at the highest
priority, has to be from a national security perspective. That’s the
way we have to look at it.

I think that’s the fundamental responsibility of the Federal Gov-
ernment, is to provide for the safety and security of our constitu-
ents.

And so the question is, how do we do that in the least intrusive
way, the least regulatory way, and still allow for the communica-
tion that is necessary for scientists to be able to communicate with
one another to forward their projects and research, and at the
same time, ensure that we’re protecting the national security inter-
ests that we have?

Unfortunately, so often here at the Federal level, we are forced
into a one-size-fits-all mandate that doesn’t fit the research that’s
being conducted at your facility very well, but actually helps pro-
tect us in other facilities.

I'm just wondering if you have ideas or thoughts on ways that
we can build this legislation in such a way that we are protecting
national interests and security, in the least regulatory and burden-
some way?

Mr. SHANK. I think the focus should be on the work. It should
not be on who does the work.

I think that if the work is done in universities and at labora-
tories, that’s where the focus ought to be, on what it is, what the
topic of the work is.

I think that placing a burden on science at DOE laboratories,
and disconnecting us from the scientific community, will inevitably
put us in such a position that we will not have anything to secure.

Mr. LARGENT. At this time, I will yield to my colleague from Flor-
ida, Mr. Stearns.

Mr. STEARNS. The Federal witnesses claimed 1 year is not
enough time to transition to external regulations. And the NRC
asked for ten, so I guess what’s the difference and what’s the dis-
crepancy and what do you think? Ms. Eldredge?

Ms. ELDREDGE. I do think 1 year is too short. It’s a rather big
task to shift this over.

In talking to some of the DOE people I have spoken to around
the laboratories, they thought for a transition to OSHA, a 2-year
timeframe was reasonable and certainly could be accomplished,
and that was at the Defense labs.

In the case of NRC, I think 10 years is rather excessive. You can
almost graduate from high school in that amount of time.
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And I think a better timeframe might be five, but that’s just off
the top of my head. I think that what most needs to happen is that
there has to be a time line and some requirements to be met, so
that they don’t turn around in 5 years and say, oh, well, we haven’t
quite started yet, and give us another 5 years.

Mr. STEARNS. If they want 10 years, they might want more.

Ms. ELDREDGE. Right, they might want 20 Mr. STEARNS. Yes, 20,
yes. Ms. Jones?

Ms. JONES. Mr. Stearns, from our testimony, while I can’t give
you a magic number in terms of how long it’s going to take, we did
feel it would take longer than the time period provided in the legis-
lation.

And the one point on that was that we were concerned about the
defense facilities. They were not part of the pilot program, so while
NRC and OSHA do have some interest and understanding of them,
we believe that more study was needed.

And one way that you might want to go, as you move forward
in having NRC and OSHA regulate the non-Defense facilities, is to
pilot one of the large Defense facilities to give you more informa-
tion about some of the issues like national security concerns, costs,
those kinds of things.

Mr. STEARNS. Anyone else like to comment? Dr. Adelman?

Mr. ADELMAN. I would agree that 1 year is a very short time pe-
riod within which to transfer full regulatory authority over to NRC,
and even OSHA.

I think that there are a few things to keep in mind: The impor-
tance of a timeline is obviously essential, but also focusing on dif-
ferent stages of the transfer.

One of the things that I think we view as most significant here
is that if you shift regulatory authority over to NRC, it doesn’t
mean that the key date is when that regulatory authority actually
transfers. A lot is going to happen prior to that, and a lot of im-
provements, we hope.

So, establishing a time line with clear goals and an open process
is really what should be focused on.

Mr. STEARNS. Yes, sir, Dr. Shank?

Mr. SHANK. As I pointed out in my testimony, even at a simple
facility like the Lawrence Berkeley National Laboratory, there are
many open issues that need to be resolved that are not resolved in
this legislation in terms of who holds the license, whether there is
going to be duplicative regulatory oversight; whether legacy issues
are addressed and how they can be funded and who will be respon-
sible in the future for those legacy issues.

There is enormous complexity, even for a simple facility like ours
to go forward with this.

Mr. STEARNS. Do you think 5 years is sufficient?

Mr. SHANK. I would take the judgment of the NRC.

Mr. STEARNS. Which is 10 years.

Mr. SHANK. I have no way—they talked about a three-step pro-
gram, each one taking 5 years, if I recall in the testimony.

Mr. STEARNS. That would give you 15, a three-step program at
5 years apiece.

Mr. SHANK. Yes.

Mr. STEARNS. Anyone else? Mr. Van Ness?
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Mr. VAN NEss. I'd like to focus on the two defense laboratories
with respect to this matter. The regulatory climate for the two de-
fense labs has changed considerably for the better in the years
since they supported external regulation before the DOE Advisory
Committee on External Regulation, chaired by John Ahearne.

The factors that drove support for that concept revolved around
the issue of disparate, multiple, and oftentimes conflicting regu-
latory directions from DOE, which was causing confusion, high
cossgé and a dangerous lack of focus regarding improvement of
ES&H.

Since then, two major initiatives have been implemented which
are now embedded in our organizations, as well as in our contracts,
and these are work-smart standards, a process for determining
what standards should be used to govern our work from an ES&H
perspective, and integrated safety management, an approach that
incorporates ES&H into the work, using a set of key principles and
functions.

The work-smart standards process engaged the DOE in the lab-
oratories in collectively identifying the work, the associated haz-
ards, and appropriate controls in a manner that many of the con-
flicting regulatory directions derived from the standards were and
are being resolved.

The applicable standards are now more clearly defined, more
clearly identified, and agreed to by both DOE and the labs. The
work-smart standards sets are now being effectively managed by a
formal change control process at the laboratories.

Integrated safety management has, in fact, taken hold at the lab-
oratories, and is proving to be an excellent vehicle for doing work
safely. It’s been embraced by our workforce, because it’s rational,
it’s flexible and it’s site-specific.

The results of ISM are evident in the significant performance im-
provements of the labs over the past few years, and in the success
of integrated safety management verification teams that have been
conducted by DOE during this past year.

In fact, a very important issue now is that we sustain the initia-
tives and improvements that have taken hold since the mid-1990’s
so that critical cultural changes brought on by ISM continue. It is
essential that the momentum that now exists around ISM be sus-
tained and that approach be allowed to mature. Changing at this
juncture to yet another regulatory approach could put that at seri-
ous hazard.

It is important also to note that none of the external regulation
pilot projects——

Mr. STEARNS. Mr. Van Ness

Mr. VAN NESs. Yes?

Mr. STEARNS. Are you answering the question?

Mr. VAN NEsS. Yes, I believe I am.

Mr. STEARNS. The question is——

Mr. VAN NEss. I am telling you that for weapons laboratories I
don’t think at any time the external regulation

Mr. STEARNS. So you favor 10 years? You favor 10 years?

Mr. VAN NESS. I don’t think that you should address applying ex-
ternal regulation to the weapons laboratories. I think the changes
that have occurred——
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Mr. STEARNS. So you don’t want to apply anything to that?

Mr. VAN NESsS. [continuing] at DOE are very effective.

Mr. STEARNS. You don’t want to apply anything to them? In
other words, are you advocating a 5-year, 2-year, 10-year or

Mr. VAN NEss. No, I am advocating that you not apply external
regulation to the weapons laboratories because the system that
have been put in place since the mid-nineties are in fact working
and we are seeing an improved safety situation at those
laboratories

Mr. STEARNS. So you cannot, you cannot transition to external
regulation in that case?

Mr. VAN NEss. I am saying that would be an unwise thing to do.

Mr. STEARNS. No matter what time was provided?

Mr. VAN NESs. Yes.

Mr. STEARNS. All right. Thank you, Mr. Chairman.

Mr. LARGENT [presiding]. At this time I would like to ask unani-
mous consent to enter the attached report by CRS into the record.
This report addresses direct reporting from Executive agencies to
Congress and also at this time recognize the gentleman from Ohio,
Mr. Strickland, for questions.

[The information referred to follows:]
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In republican government the legislative authority, necessarily,
predominates.”

J. Madison, The Federalist No. 51!

1. Introduction

By the end of 1982 it became readily apparent to the Reagan ad-
ministration that its anti-government, deregulatory agenda could
not be accomplished through legislative means? and that increased
reliance on an aggressive administrative strategy was essential to se-
curing its ideological goals. Fundamental to this scheme was the
establishment of a highly centralized bureaucratic structure of gov-
ernment that would ensure that ultimate control of decisionmaking
in all executive branch agencies, including independent regulatory

1. Tue Feperaust No. 51, a1 350 (J. Madison) (J. Cooke ed. 1961).

2. The Reagan administration’s significant carly triumphs in the area of economic
revitalization, highlighted in the summer of 1981 by the passage of the massive Omnibus
Budget Reconciliation Act of 1981, Pub. L. No. §7-35, 95 Stat. 357 (1981) (codified in
scattered sections of 5-50 U.S.C.), and the Economic Recovery Tax Actof 1981, Pub. L.
No. 97-34, 95 Stat. 172 (1981) (codified in scattered sections of 26 U.S.C. and 42
U.5.C.), were not followed by any notable legislative successes with respect to substan-
tive regulatory reform. See r.g., Garn-St Germain Depository Institutions Act of 1982,
Pub. L. No. 97-320, 96 Stat. 1469 {1982} {codified in scattered sections of 11 U.S.C,, 12
U.8.C., and 15 U.8.C.), and the Bus Regulatory Reform Act of 1982, Pub. L. No. 87-261,
96 Stat. 1102 (1982) (codified in scattered sections of 15 U.S.C.,, 26 U.S.C., and 39
U.5.C.), both relatively minor adjusting measures. By late 1982 the high expectations of
the administration’s regulatory relief program had foundered. In fact, worsening eco-
nomic conditions and the addition of 26 House seats for the Democratic majority in the
November 1982 mid-term elections fueled an already intensifying congressional hostil-
ity. Administration initiatives to overhaul the Clean Air Act, 42 U.S.C. §§ 7401.7642
(1982), and the Clean Water Act, 33 U.S.C. §§ 1251-1487 (1982), up for reauthorization
in 1981, were never sustained. In December 1982, H.R. 746, H.R. Rer. No. 435, 97th
Cong., 2d Sess. (1982), an omnibus regulatory reform proposal, died in the House when
it failed o survive a vote in the House Rules Commitiee. The Senate counterpart, S,
1080, 128 Conc. Rec. 5297 (1982), which would have institutionalized broad central
rules oversight authority in the Office of Management and Budget, imposed a generic
legislative veto on all agency rulemaking, required regulatory impact analysis for agency
rulemaking, and mandated enhanced judicial review of a challenged rule, was passed in
March 1982 by a vote of 94-0. Neither measure ever again received floor consideration.
In the spring of 1983, intense congressional oversight forced the resignation of EPA
Administrator Ann Burford and 20 of her 21 top management associates. The EPA
housecleaning was followed by the removal of Raymond Peck, the controversial head of
the National Highway Safety Administration. And in the summer of 1983, Interior Sec-
retary James Watt, perhaps the most controversial administration deregulator, resigned
under .pressure. See generally LitaN & Norbuiaus, ReForsuNG Recuiation 116-19
(1983); Foreman, Congress and Social Regulation in The Reagan Era, in Tne REacan REcuLA-
TORY STRATEGY: AN ASSESSMENT (1984); Olson, 1Wheres the Reform?, ReGULATION, Mar.-
Apr. 1984, a1 30-32, 40; Salamon & Abramson, Governance: The Politics of Retrenchment, in
Tsézs REAGAN RECORD: AN ASSESSMENT OF AMERICA'S Cuancing DoMmestic PrioriTies
(1984).

628 fvor R7-697
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agencies, would rest in the hands of the President or his delegate.®
In support of this end, the administration and its supporters articu-
lated a constitutionally based theory of a unitary executive and took
a variety of actions to make that idea an operative fact. These in-
cluded centralizing control of agency rulemaking in the Office of
Management and Budget by executive orders;* challenging the con-
stitutional validity of independent regulatory agencies;® asserting
the inability of Congress to vest discretionary authority in

3. See Salamon & Abramson, supra note 2, at 40-44, 4748,

4. Exec. Order No. 12,498, 3 C.F.R. 323 (1985); Excc. Order No. 12,291, 3 CF.R.
127 (1981). The orders have been seen as effecting significant inhibitions on the rule
development process, particularly in agencies with environmental, safety, and health
missions, which have been targeted for intense scrutiny. Ses, £.g., S. REp. No. 156, 99th
Cong., 2d Sess. (1986); STAFF OF THE SUBCOMM. ON OVERSIGHT AND INVESTIGATION OF
Tie House Comm. on ENERGY AND COMMERCE, 9911t CONG,, 15T SEss,, EPA’s ASBESTOS
RecuraTions: ReporT On A Case STupy In OMB INTERFERENCE IN AGENCY RULEMAK-
NG {Comm. Print 1985); OMB Warci, OMB Controt ofF RuLemaxing: Tue Eno or
Pusuic Access (August 1985); Cooper & Wesi, Presidential Power and Republican Govern-
ment: The Theory and Practice of OMB Review of Agency Rules, 50 J. oF Poi. 864 (1988);
Morrison, OMB Interference With Agency Rulemaking: The Wrong Way (o Wnite a Regulation, 89
Harv. L. Rev, 1059 (1986); Olson, The Quiet Shift of Power: Office of Management & Budget
Supervision of Environmental Protection Agency Rulemaking Under Executive Order 12,291, 4 Va.
J. Nat. Resources L. [ (1984); Cc nt, OM8 Invol { In FDA Drug Regulations:
Regulating The Regulators, 38 Catn. U.L. Rev. 175 (Fall 1988). The Executive Order
12,291 model, whose centerpiece is the requirement that agencics justify proposed rules
in Regulatory Impact Analyses which demonstrate that the benefits 1o society of such
rules exceed their costs, is now being utilized to effect centralized monitoring of agency,
actions in other areas of adminisiration concern. Se, ¢.g.. Exec. Order No. 12,630, 53
Fed. Reg. 8859 (1988) (requiring that any proposed agency regulatory action potentiaily
effecting a taking of private property be reported, together with a statement as to "the
merits of those actions,” (o the OMB); Exec. Order No, 12,612, 3 C.F.R. 252 (1987)
{requiring that regulations preempting state law be submitted to the OMB with a “Fed-
eralism Assessment” justifying such action); Exec. Order No. 12,606, 3 C.F.R. 241
(1987) {empowering the OMB to assure that executive agencies identify proposed regu-
latory and statutory provisions that may have significant potential impact on family well
being and to provide jussification for such proposals).

5. Address by the Honorable Edwin Meese 111, Auorney General of the United
States, Federal Bar Association (Sept. 13, 1985) (“[Flederal agencies performing execu-
tive functions are themselves properly agents of the executive. They are not 'quasi’ this
or ‘guasi’ that. In the tripartite scheme of government a body with enforcement powers
is part of the executive branch of government. Power granted by Congress should prop-
erly be understood as power granied to the Executive.”) (copy on file at the George Wash-
ington Law Review). Challenges to the constitutional legitimacy of independent
regulatory agencies were uniformly rebuffed by lower federal courts prior o the
Supreme Court’s decision in Marrisan v. Olson, 108 8. Ct 2597 {1988). See, e g. FTC v,
American Nat'l Cellular, Inc., 810 F.2d 1511 {9th Cir. 1987) (hdlding that prosecutorial
authority was properly vested in the FI'C); SEC v, Warner, 652 F. Sugp. 647 (S.D Fla,
1987) (holding that prosecutorial authority was properly vested in the SEC); FTC v.
Engage-A-Car Serv., No. 86-3758 (D.NJ. Dec. 18, 1986) (holding that the claim that
FTC enforcement authority is unconstitutional is “devoid of merit™); see also Ticor Title
Ins. Co. v. FTC, 814 F.2d 731 (D.C. Cir. 1987) {dismissing challenge to the enforcement
role of the FTC as unripe); Hospital Corp. of Am, v. the FTC, 807 F.2d 1381 (7th Cir.
1986) (rejecting a challenge to FI'C enforcement authority as inadequately briefled), cert.
denied, 107 . Ct. 1975 (1987). The first post-Morrison ruling continues the line of au-
thority unbroken. SEC v. Blinder, Robinson & Co., 855 F.2d 677, 682 {10th Cir. 1988}
{("Congress can, without violating Article 11, authorize an independent agency to bring

1989] 629
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suborv  ute executive officials who are free from presidential super-
vision and control;® refusing to implement congressional enact-
ments it deemed unconstitutional;? questioning the authority of
Congress to vest the appointment of an executive officer with
prosecutorial powers in the courts and to provide for removal of
that officer only for cause;® and denying the authority of Congress
to empower an agency to issue statutorily prescribed unilateral com-
pliance orders to sister agencies found in violation of laws and regu-
lations applicable to them or to resort to court action to force
compliance with such orders.?

civil law enforcement actions where the President's removal power was restricted to inef-
ficiency, neglect of duty, or malfeasance in office.”). Interestingly, the Justice Depart-
ment’s penultimate draft of its legal opinion supporting the President’s authority to
issue Executive Order No. 12,291, 3 CF.R. 127 (1981), indicates that it was the adminis-
tration's intention to include independent regulatory agencies within its purview. The
opinion concluded that such independent bodies could be covered “under the best view
of the law,” but conceded that “an attempt to exercise supervision of these agencies
through techniques such as those in the proposed Order would be lawful only if the
Supreme Court is prepared 1o repudiate certain expansive dicta in the leading case on
the subject.” Proposed Executive Order on Federal Regulation in Role of OMB In Regulation:
Hearing before Subcomm. on Oversight and Investigations of the House Comm. on Energy and Com-
merce, 97th Cong., Ist Sess. 158 (1981).
6. Public Citizen v. Burke, 655 F. Supp. 318 (D.D.C. 1987), af 4, 843 F.2d 1473
(D.C. Cir. 1988); H.R. Rep. No. 961, 99th Cong., 2d Sess. (1986).
7. See Ameron, Inc. v. United States Army Corps of Eng’rs, 809 F.2d 979, 991 0.8
(3d Cir. 1986), cert. dismissed, 109 S. Ct. 297 (1988).
8. On August 31, 1987, the Deparunent of Justice officially took a position against
the constitutionality of the provisions of the Ethics in Government Act, 28 U.5.C. §§ 49,
531.598 (1982 & Supp. IV 1986), establishing the mechanism for appointing indepen-
dent counsels, in an . amicus brief filed in /n re Sealed Case, 838 F.2d 476 (D.C. Cir}
{Nos. 87-5261, 87-5264, and 87-5265), rev'd sub nom. Morrison v, Olson, 108 §. Ct, 2597
(1988). The argument relied heavily on the theory of a unitary executive:
The vesting of the “executive power” in the President and his duty to “take
Care that the Laws be faithfully executed” (Art. 11, Sec. 3), give substance 1o
the Framers' agreement that there must be a unitary, vigorous, and in-
dependent Executive responsible directly to the people. . .. Unity in the
execution of the laws was deemed by the Framers to be a "leading character
in the definition of good government.” . . . [Albsence of unity in the Exécu-
tive would, in the eyes of the Framers, create a lack of responsibility and
accountability. ... The Ethics Act .. . contravenes the Constitution by elimi-
nating or strictly limiting the power of the Executive Branch to appoint, con-
trol, and remove an Officer charged with the quintessential executive duty of
criminal law enforcement. Such a key officer must serve under the direct
supervision of the Executive. If the doctrines of separation of powers and
the unitary Executive are to have meaning, Officers charged with these law
enforcement responsibilities must function within the Executive Branch.
Id. at 7-8, 10-11 (citations omitted). This position was presaged by testimony of Depart-
ment officials before various congressional commitiees. See, e.g., Oversight of the Indepen-
dent Counsel Statule: Hearings before Subcomm. on Oversight of Government Management of the
Senate Comm. on Governmental Affairs, 100th Cong., Ist Sess. 12,117 (1987) (testimony of
Assistant Attorney General John R. Bolion, arguing “that there are very grave doubts
about the constitutionality of the appointment process [for independent counsel},” and
that the President “must retain the unfettered ability to direct and supervise all execu-
tive officials’).
9. The administration argued that:
{E}ven where statutory order authority exists, the exercise by EPA of unilat-
eral order authority would be clearly inconsistent with existing Executive
Branch dispute resolution mechanisms, and would raise substantial constitu-
tional questions. This Department has consistently taken the position that
under our constitutional scheme, disputes of a legal nature between two or
more Executive Branch agencies whose heads serve at the pleasure of the

630 [voL. 57:627
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The cumulative impact of these and other executive actions evi-
denced to some observers a growing, open contempt for Congress'’s
policymaking prerogatives and the rule of law.'® The principal
sources of encouragement for proponents of a hierarchical execu-
tive were the broad dicta in the landmark 1926 removal case of My-
ers v. United States'! and recent separation of powers rulings by the
Supreme Court!2 that were generously interpreted as supportive of
the notion of a unitary executive branch. The judicial high water
marks were reached first, in early 1986, when a three-judge panel of
the district court for the first time questioned whether the concept
of agency independence could be reconciled with the President’s re-
moval power under Article 1I,'® and then in 1988 with the split rul-
ing of a panel of the Court of Appeals for the District of Columbia
Circuit holding that the independent counsel provisions of the Eth-
ics in Government Act't were unconstitutional.!® Although the
principal basis stated for the independent counsel decision rested
upon its interpretation of the Appointments Clause, the panel ma-
jority also propounded as an alternative ground of decision the idea
of a unitary exccutive. The appeals court's decision represented the
first judicial application of the unitary executive theory to the merits
of a controversy and the initial instance of a judicial recognition of a
substantive content to the *“take care” clause.'® That is, for the first
time a court acknowledged a constitutionally based supervening

President are properly resolved by the President or by someone with author-

ity delegated from the President.
Environmental Compliance By Federal Agencies: Hearing Before the Subcomm. on Oversight and
Investigations of the House Comm. on Energy and Commerce, 100th Cong., Ist Sess. 206 (1987)
(statement of Assistant Attorney General F, Henry Habicht) [hereinafter Habicht Testi-
mony]. The EPA’s authority to issue administrative orders Lo other federal agencies and
to take court action against them is contained in section 3008 of the Resource Conserva-
tion and Recovery Act, 42 U.S.C. § 6928(a), (h) (Supp. IV 19806) and section 106 of the
Comprehensive Environmental Response, Compensation and Liability Act of 1980, 42
U.5.C. § 96506(a) (1982).

10. This hierarchical mindset is seen as underlying the évents chronicled in the
Iran/Contra hearings. See, e.g., Caplan, Annals of the Law' The Tenth Justice, NEW YORKER,
?u%. 10, 1987, at 29-30; Drew, Leiter From iVashington, NEw YORKER, June 22, 1987, at

5-76.

11, 272 US. 52, 161 (1926). .

12. Eg. Bowsher v. Synar, 478 U.S. 714 (1986); INS v, Chadha, 462 US. 919
{1983); Northern Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982);
Buckley v. Valeo, 424 U.S. | (1976). Also influential was the D.C. Circuit’s expansive
view of executive authority in the context of a dispute over presidential ex parte contacts
in an informal rulemaking proceeding. Sierra Club v. Costle, 657 F.2d 298, 404-08
(D.C. Cir 1981). ~

15. Synar v. United-States, 626 F. Supp. 1374, 1397-1400 (D.D.C.), af @ sub nom.
Bowsher v. Synar, 478 U.S. 714 (1986).

14. Ethics in Government Act of 1978, 28 U.S.C. §§ 49, 591-508 (1982 & Supp. Il
1985).

. 15. Inre Sealed Case, 838 F.2d 476 (D.C. Cir.), rev'd sub nom. Morrison v. Olson, 108
§. Cu. 2597 (1988).
16. U.S. Const. art. 11, § 3.
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power 1. .e President to direct the actions of subordinate executive
officials contrary to the expressed intent of a congressional
enactment.!?

However, any doubts raised by these appeals court decisions were
emphatically allayed by the Supreme Court’s decisions in Merrison v,
Olson, 8 upholding the validity of the appointment and removal con-
ditions for independent counsel under the Ethics in Government
Act, and in Mistretta v. United States,® sustaining the constitutionality
of the composition, focation, and powers of the United States Sen-
tencing Commission. In opinions remarkable for their breadih and
near unanimity,?® the High Court unequivocally deailt with the no-
tion of a unitary executive. Addressing the argument of dissenting
Justice Scalia in Morrison that “the language of Article Il vesting the
executive power of the United States in the President requires that
every officer of the United States exercising any part of that power
must serve at the pleasure of the President,” Chief Justice Rehnquist
held that “{t}his rigid demarcation—a demarcation incapable of be-
ing altered by law in the slightest degree, and applicable to tens of
thousands of holders of offices neither known nor foreseen by the
framers——depends upon an extrapolation from general constitu-
tional language which we think is more than the text will bear.”2! In
Mistretta, Justice Blackmun, rejecting the contention that Congress
was without authority to locate an agency with no judicial powers in
the judicial branch, determined that the separation doctrine was not
violated by structural arrangements that are either innovative or
seemingly anomalous.?? :

In both decisions the Court expressed unequivocal approbation: -
of a very far reaching, though not limitless, power in Congress over
agency structure, location, and relationships that may properly have
as its principal object the desire to limit the President’s influence
over the development and implementation of administration policy.
The Court underlined its intended deference to the congressional

17. See alio Public Citizen v. Burke, 843 F.2d 1473, 1477-78 (D.C. Cir. 1988). In
Public Citizen, the author of the independent counsel decision, Judge Laurence Silber-
man, upheld a lower court ruling forbidding the Archivist of the United Siates from
complying with a justice Department directive that, contrary to statute, he acquiesce in
any claim of executive privilege by former President Nixen. Judge Silberman reserved
Judgment on whether the same wounld hold true if the claim were made by an incumbent
President. He declared:

Of the Executive Branch officers, the President, of course, embodies the ulii-
mate political legitimacy and therefore his views as to the manner by which
his appointees will interprel a stawte may not be lightly disregarded . . ., .
Since the incumbent President, by virtue of Article II's command that he
take care that the laws be faithfully executed, quite legitimately guides his
subordinates’ interpretation of statutes, it seems anomalous {or the Judiciary
to refuse deference merely on the grounds that it can be shown that the
agency’s interpretation was one pressed by the President upon reluctant
subordinates.
i
C18. 108 5. Cu. 2597 {1988).
19, 109 5. Cu. 647 (1989).
23, Only Justice Scalia dissented in both cases.
21. Morrisen, 108 S. Ct at 2618 n.29.
22. Mistretta, 109 8. Ct at 661,
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prerogative in this area by adopting the pragmatic, balancing
approach first-enunciated in Nixon v. Administrator of General Services?3
for such agency relationship-type cases. This approach has yet to
produce even a single limitation on the exercise of legislative power
in separation litigation.

In the face of such apparently preemptive rulings, a decorous and
graceful retreat by the executive from this field of battle would have
seemed predictable and wise. That evidently is not to be. On Octo-

-ber 26, 1988, President Reagan pocket vetoed S. 508, the
Whistleblower Protection Act of.1988.2¢ Among other objections to
the legislation, the President asserted that certain provisions estab-
lishing an independent Office of Special Counsel “raised serious
constitutional concerns.” In particular, he questioned the constitu-
tionality of insulating the special counsel from presidential removal
except"*for inefficiency, neglect of duty, or malfeasance in office’”’; of
prohibiting prior executive review of reports or testimony by the
special. counsel or his employees when requested by a congressional
committee; and. of authorizing the special counsel to seek judicial
review of decisions of the Merit Systems Protection Board in which®
he is a party.

Then, in-January 1989, the Department of Justice submitted a
supplemental brief on behalf of the government for an en banc re-
hearing ordered by the Ninth Circuit Court of Appeals in Lear Sie-
gler, Inc. v. Ball.®% Although ostensibly limited by the court to the
question of the propriety of the panel’s award of attorneys' fees to
Lear Siegler based upon its finding that the executive had acted in

~ bad faith by willfully and deliberately refusing to ‘comply with a pre-
sumptively valid law, the Justice Department’s brief presents a broad
ranging argument to establish that the “President has the authority
to decline, in the absence of a judicial resolution of the matter, to
implement a statute that is patently unconstitutional or that he rea-
sonably believes undermines his powers under the Constitution.”26

23. 433 U.S. 425, 443 (1977). The balancin¥ approach *focuses on the extent to
which {an action] prevents the Executive Branch from accomplishing its consitutionally
assigned functions.” Then there may be a determination whether a potentially disrup-
tive “'impact is justified by an overriding need to promoie objectives within the constitu-
tional authority of Congress.” /d.

24, 24 WEEkLY Comp. Pres. Doc. 18377 (Oct. 81, 1988). Senate Bill 508 was reintro-
duced in the 101st Congress as H.R. 25, 135 Cong. Rec. H37 (daily ed. Jan. 3, 1989)
and §. 20, 135 Conc. Rec. §279 (daily ed. Jan. 25, 1989), and was passed as amended
and signed into law on April 10, 1989, Pub. L. No. 101-12, 103 Swat. 13, See infra note
419.

25. Supplemental Brief for the Appellants, Lear Siegler, Inc. v. Ball, 863 F.2d 693
{9th Cir.) (Nos. B6-6496, 87-5670, and B7.5698), ordering rehg en banc of Lear Siegler,
Inc. v, Lehman, 842 F.2d 1102 (ih Cir. 1988} [hereinafter Supplemental Brief] .

26. Id a2l
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This ..spensing authority is argued to find its source in the Presi-
dent’s duty to *“take care’?? that the laws are faithfully executed, his
oath of office to “protect and defend the Constitution of the United
States,”"?® and the vesting of “executive Power” in him by the open-
ing clause of Article II, all of which are said to deny that he is to be
*“a mindless governmental robot, enforcing statutes no matter how
inconsistent with constitutional guarantees.”29

Neither the pocket veto message nor the Justice Department brief
reflects any degree of recognition or acceptance of the teachings of
Morrison and Mistretta.3® Both documents have the imprimatur of
the Bush administration’s Attorney General, Dick Thornburgh.
They indicate a lengthy period of legal trench warfare over at least
the peripheral exercises of the legislative prerogative, as to such is-
sues as direct reporting requirements or authorizations of litigation
between executive agencies, and perhaps another attempt to pre-
sent the idea of a unitary executive to the Court in a more sympa-
thetic context. The whistleblower statute and the Lear Siegler
situation present paradigm case siudies of what may lie ahead.

The thesis of this Article is that the theory of the unitary executive
is and has always been a myth concocted by the Reagan administra-
tion to provide a semblance of legal respectability for an aggressive
administrative strategy designed to accomplish what its failed legis-
lative agenda could not. The theory has no substantial basis in
either our nation’s administrative history or constitutional jurispru-
dence and subverts our delicately balanced scheme of separated but
shared powers. It is Congress that was meant to be the dominant
policymaking body in our constitutional scheme and its principal
tool to ensure that its will would be carried out is its virtually ple-
nary power to create the administrative bureaucracy and to shape
the powers, duties, and tenure of the offices and officers of that in-
frastructure in a manner best suited to accomplish legislative ends.
Section II details the development and current formulation of the
standard of review in separation of powers cases. Section III traces
the administrative and legal history of congressional control of
agency decisionmaking. Section IV tests the constitutional rationale
of President Reagan's pocket veto of the whistleblower bill by the
standards established by Morrison and Mistretta. Section V discusses
the anomalies and dangers of the dispensing power claimed by the
President in the Lear Siegler case. The concluding section assesses
the current scope of congressional power over the structuring of
agency arrangements.

27. U.S. Consr. art. I, § 3.

28. 14 §1,cl 8.

29. Supplemental Brief, supra note 25, at 25.

30. The Lear Siegler brief ciles each case once, but neither reference is for any rele-
vant substantive proposition. See id. at 31.
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11 Controlling the Bureaucracy in a System of Separated Powers;
The Standard of Review

For more than half a century, much discussion on the nature and
place of the administrative bureaucracy in our constitutional scheme
has been misdirected by the colorful but legally inaccurate appella-
tion attached to independent regulatory agencies by the Brownlow
Report, a 1937 study that recommended that the executive branch
be reorganized to create an integrated, hierarchical structure over
which the President would preside as an active manager.®! In par-
ticular, the Report urged that the President’s role be expanded by
placing some 100 independent agencies, administrations, boards,
and commissions within the executive department. These in-
dependent agencies, the Report argued, constituted a “headless
‘fourth branch’* acting “under conditions of virtual irresponsibil-
ity,” thereby frustrating the President’s role as the general manager
of the United States.®? Contemporary scholars raised constitutional
objections to this notion of the President as “‘general manager,”3
and Congress did not enact the Report's proposals. Bul the rubsgic
of the headless fourth branch has persisted,® acting as a useful rhe-
torical pejorative despite prevailing judicial and scholarly opinion
that it is a ““constitutional impossibility.””?® In this regard the semi-
nal Supreme Court ruling in Humphrey's Executor v. United Stales, s
establishing the non-removability except for cause of members of
independent commissions, stated: '

The Federal Trade Commission is an administrative body created
by Congress to carry into effect legisiative policies. . . and to per-
form other specified duties as a legislative or as a judicial aid.
Such a body cannot in any proper sense be characterized as an
arm or cye of the exccutive. Its duties are performed without ex-
ecutive leave and, in contemplation of the statute must be free
from executive control.3?

The Court was quick to note that in recognizing that Congress could

insulate such officers from presidential control in this manner, it was
being faithful to the tripartite constitutional scheme:

31. U.S. PRESIDENT'S COMM. ON ADMIN, MANAGEMENT, ADMINISTRATIVE MANAGE-
- MENT IN THE COVERNMENT oF THE UNiTED StatEs {1937}

32. Id au 40-41.

33, Jafiee, [nvective and Investigation in Administrative Law, 52 Harv. L. Rev. 1204,
1238-42 (1939).

34. Se, g, Synar v. United States, 626 F, Supp. 1374, 1398 (D.D.C.), af 9 sub nom.
Bowsher v. Synar, 478 U.S. 714 {1986).

35. ]. Rour, To Run 4 Constrrution 152-53 (1986) (criticizing the rhetorical ex-
cesses of the Brownlow Report); Strauss, Formal and Functional Approaches to Separation of
Powers Questions—dA Foolish Tnconsisiency?, 72 Corneri. L. Rev. 488, 492-96 (1987); Verkuil,
The Status of Independent Agencies After Bowsher v, Synar, 1986 Duxe L.J. 779, 798.

36. 295 U.S. 602 (1935).

87. Id. a1 628.
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The  «damental necessity of maintaining each of the three gen-
eral departments of government entirely free from the control or
coercive influence, direct or indirect, of either of the others, has
often been stressed and is hardly open to serious question. So
much is implied in the very fact of the separation of the powers of
these departments by the Constitution; and in the rule which rec-
ognizes their essential co-equality.38

Subsequent Supreme Court rulings have made it abundantly clear
that persons exercising significant authority pursuant to law must
find their place within the tripartite design.3® ‘Moreover, as the
Court’s opinion in Bowsher v. Synar observed: ** ‘Once an officer is
appointed, it is only the authority that can remove him, and not the
authority that appointed him that he must fear, and, in the perfor-
mance of his functions, obey.’ "¢ For that reason, in Bowsher the
Court identified the provision governing the removal of the Comp-
troller General as “[t]he critical factor” defining the status of his
office.#! In that case, the Comptroller General, although appointed
by the President, was by virtue of his removability by Congress by
joint resolution deemed to be “an officer of the Legislative
Branch,”4?

Thus, the constitutional constraint that is to be dealt with by the
courts in cases involving officer insulation from at-will removal, or
the vesting of unreviewable discretion in an official subordinate to
the President, is the separation of powers. The discrete question is
how far Congress may go in insulating the roles of the agencies and
officers of the government from presidential authority.

Here it must be understood at the outset that the Constitution did
not establish a division of three branches, each vested with a dis-
crete portion of governmental power and no more. Rather, the
Framers established three constitutional divisions: the President,
the Congress, and the Judiciary. The document does not talk about
the executive, the legislative and the judicial branches. Nor did it
create the infrastructure of government, That task it left to the ex-
clusive domain of the Congress. What the Framers were concerned
about was the maintenance of a balance of political power between
the President and Congress. That is what the separation of powers
speaks to, The Framers were also concerned about the means of
control to be afforded the branches over the agencies of govern-
ment. This is what the checks and balances are meant to facilitate.
In turn, the checks and balances are to be evaluated in terms of their
effect on the nature and degree of control one branch has over the
agencies and the impact that effect will have on the relative balance

38. Id. at 628-30. ]
l ?giﬁE.g.. Bowsher v. Synar, 478 U.S. 714, 721-24 (1986); Buckley v. Valeo, 424 U.S.
( ).
40. 478 U.S. at 726 (quoting Synar v. United States, 626 F. Supp. 1374, 1401
(D.D.C. 1986)).
41, id. aL 727,
42. Id at 781.
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between Congress and the President.9
This schema is consistent with the Supreme Court’s current stan-

dard for treatment of separation of powers questions. Thus in Nixon
v, Administrator of General Services%* the Court rejected the * ‘archaic
- view. of the separation of powers as requiring three airtight depart-
. ments of government.’ ™ In deternmning whether a statute dis-

rupts- the balance between the coordinate branches, the proper

inquiry focuses on the extent to which the act “‘prevents the Execu-

tive Branch from accomplishing its constitutionally assigned func-

tions.”#® The “Court thus has been mindful tHat the boundaries.

between each branch should be fixed ‘according to common sense
- and the inherent necessities of the governmental coordination.” 47
+ It has also-noted that a “‘hermetic sealing off of the three branches
of Government from one another would preclude establishment of a
Nation capable of governing itself effectively.”48 *'Rather, as Justice
Jackson wrote: *While the Constitution diffuses power the better to
secure liberty, it also contemplates that practice will integrate the
dispersed powers into a workable government. It enjoins upon its |
- branches separateness bui inlerdependence, autonomy but
reciprocity.” 49

The Court’s rejection of the “archaic view” tracks the pronounce-
ments of the Framers. If the three branches of government were
rigidly comparimentalized, checking and balancing would be impos-
sible.- When the idea of a rigidly pure separation was suggested to
the Framers and debated by them, they consciously rejected it as
impractical and unreasonable.3® Recent commentators have empha-
sized that “{b]y the time of the Philadelphia Convention the doc-
trine of separated powers had been modified to allow for checks and
balances.”®! Rather, *the whole power of one department [should
not be] exercised by the same hands which possess the whole power
of another department,”??

43. See genevally Banks, When They Get Close to the Truth: Challenging the Special Prosecws
tors, 38 Syracusk L. Rev. 623 (1987); Strauss, supra note 35; Strauss, The Place of Agencies
in Government: Separation of Powers and the Fourth Branch, 84 Corum, L. Rev. 573 (1984).

44, 438 U.S. 425 (1977). ' :

458, 14 at 443 (quoting Nixon v. Administrator of Gen. Servs., 408 F, Supp. 321, 342
(D.D.C, 1978)). :

46,

47. INS v. Chadha, 462 U.S. 919, 962 {1883) (Powell, |., concurring} {quoting J.W.
Hampton, Jr. & Co. v. United States, 276 U.S, 394, 406 {1528)).

48, Buckley v. Valeo, 424 U.S, 1, 121 {1976).

49, Chadha, 462 U.S. a1 962 (Powell, |., concurring) (quoting Youngstown Sheet &
Tube Co. v. Sawyer, 343 U.8. 679, 635 (1952) (Jackson, J., concurring)).

50. Tue Feperarist Nos, 47, 51 (J. Madison).

51, L. Fisues, ConsTituTionat ConrFuicts BETweEN CONGRESS AND THE PRESIDENT
14 {1985); Banks, sufra note 43, a1 632-33.

B2. Tue Feperauist No. 47, a1 525-26 {J. Madison) {J. Cooke ed. 1861} {quoting
Montesquieu).
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The approach announced by the Court in Nixon v. Administrator of
General Services for adjudicating separation of powers challenges dic-
tates a two-step functional analysis. The Court first asks whether the
action of the challenged branch threatens to prevent another “from
accomplishing its constitutionally assigned functions,” and second,
where there is a “‘potential for disruption,” it determines “whether
that impact is justified by an overriding need 1o promote objectives
within the constitutional authority” of the moving branch.3 Appli-
cation of the test, however, has engendered some confusion and led
to the suggestion that the Court had created contradictory lines of
separation of powers rulings3 that juxtapose irreconcilably consti-
tutional formalism?? with pragmatic functionalism.5¢ The apparent
conflict lent temporary encouragement to proponents of the unitary
executive theory, but in the end has forced the Court to clarify its
position in a manner that leaves little support for the theory.

The major recent decision seen as buttressing a hierarchical view
of the executive is INS v. Chadha,®? in which the Supreme Court re-
jected the legislative veto as a violation of the constitutionally pre-
scribed process for legislative action. It reasoned that since the
exercise of the legislative veto is essentially legislative in purpose, it
is subject to the Article I requirements of bicameral passage and
presentment to the President. The majority argued that the “hy-
draulic pressure inherent within each of the separate Branches to
exceed the outer limits of its power, even to accomplish desirable
objectives, must be resisted.””®® The Court, taking a formalistic view
of the separation doctrine, emphasized the separateness of the legis-
lative, executive, and judicial powers by insisting that each branch of
government “confine itself to its assigned responsibility.”’5¥ While
conceding that the branches were not meant to be “hermetically”
sealed from one another, it insisted that “the powers delegated to
the three Branches are functionally identifiable. When any Branch
acts, it is presumptively exercising the power the Constitution dele-
gated to it.”’%0 Thus, express constitutional provisions providing for
the involvement by one branch in the affairs of another are meant to
be exclusive and bar such involvement where it is not affirmatively

53. See Nixon v. Administrator of Gen. Servs., 433 U.S, 425, 443 (1977); Nixon v.
Fitzgerald, 457 U.S. 731, 753-54 (1982).

54. Sée, eg., Krent, Separaiing the Strands in Separation Controversies, 74 Va. L. Rev, 1253
(1988); Strauss, Fermal and Functional Approaches to Separation-of-Powers Questions: A Foolish
Inconsistency?, 72 Conn, L. REv. 488 (1987); Comment, Constitutional Law: The Independent
Counsel and the Supreme Court's Separation of Powers Jurisprudence, 40 U. Fra. L. REv. 563,
572.82 (1988).

55. Bowsher v. Synar, 478 U.S. 714 (1986); INS v. Chadha, 462 U.S. 919 (1983);
Northern Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U 5. 50 (1982); Buckley v.
Valeo, 424 U.S. 1 {1976); Myers v. United States, 272 U.S. 52 {1926).

56. Thomas v. Union Carbide Agric. Prod. Co., 473 U.S. 568 (1985); Nixon v. Ad-
ministrator of Gen., Servs., 433 U.S. 425 (1977); Wiener v. United States, 357 U S. 349
(1958); Humphrey’s Ex'r v. United States, 295 U.S. 602 (1935).

57. 462 U.S. 919 (1983).

58. Id. a1 951.

59, Ild

60. Id
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authorized.®!

For some, including the Justice Department, the meaning of the
legislative veto case was apparent: the strict view of the separation
of powers enunciated by Chadha was incompatible with the rationale
and result of Humphrey’s Executor and thus signalled a return to the
expansive view of executive power contained in Myers. There the
Court had opined that the President’s Article II duty to see that the
laws are faithfully executed necessarily recognizes the President’s
authority to exert “‘general administrative control of those executing
the laws.”¢2 The President, as head of the Executive branch, must
“supervise and guide” executive officers in “their construction of
the statutes under which they act in order to secure that unitary and
uniform execution of the laws which Article II of the Constitution
evidently contemplated in vesting general executive power in the
President alone.”®% As a consequence, the focus of constitutional
removal power with respect to all executive officials must rewrn to
the President and the legitimacy of agency independence
withdrawn,. .

This view was pressed in a variety of litigation contexts and, for
the first time, received a hospitable judicial reception in Synar v.
United States.%* There a three-judge panel of the district court dealt
with a challenge to the constitutionality of the triggering mechanism
of the Balanced Budget and Emergency Deficit Control Act of 1985,
more popularly known as the Gramm-Rudman-Hollings Act.%5 In
an unsigned per curiam opinion the court held that by vesting re-
sponsibility for executing the Act in the hands of the Comptroller
General—an officer who is subject to removal only by Congress it-
self—Congress had effectively retained control over the execution
of the law and thereby unconstitutionally intruded into the execu-
tive function. This narrow holding, however, was prefaced by a
lengthy obiter dicta attack on Humphrey's Executor and the continued
viability of independent agencies. The court characterized

61. /d at 955-56. The Court also took a compartmentalized view of the separation
doctrine in Northern Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50
(1982). There the majority rejected as unconstitutional the creation by Congress of spe-
cial bankruptcy judges who are not part of the judicial branch as created by Article II1.
These judges had powers similar (o those of judges in state courts generally, and their
decisions were reviewable in federal courts. However, they did not have Article {11
tenure and salary protection. The Court’s opinion centered on an attempt to classify the
kinds of decisions that were inherently judicial and, with a few exceptions provided for
in the Constitution, agreed that adjudicatory decisions could only be rendered by tradi-
tional Article 1l courts.

62. Myers v. United States, 272 U.S. 52, 164 (1926).

63. Id au 185,

64. 626 F. Supp. 1374 (D.D.C.), af ‘d sub nom. Bowsher v. Synar, 478 U.S. 714
(1986).

65. Pub. L. No. 99-177, 99 Stat. 1037 (1985) (codified at scattered sections of 2
US.C, 31 US.C, and 42 US.C. (Supp. IV 1986)). .
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Humpn..y's Executor as an aberration of New Deal jurisprudence and
administrative theory that “is stamped with some of the political sci-
ence preconceptions characteristic of its era and not of the present
day,” and questioned the efficacy of the concept of independent
agencies:
It is not as obvious today as it seemed in the 1930's that there can
be such things as genuinely “independent” regulatory agencies,
bodies of impartial experts whose independence from the Presi-
dent does not entail correspondingly greater dependence upon
the committees of Congress to which they are then immediately
accountable; or, indeed, that the decisions of such agencies so
clearly involve scientific judgment rather than political choice that
it is even theoretically desirable to insulate them from the demo-
cratic process. Moreover, “quasi-legislative” and “quasi-judicial”
functions can no longer be regarded as extraordinary or even un-
usual activities of executive agencies.68

The court then questioned whether Humphrey's Execulor was ever
reconcilable with the separation doctrine. “It has in any event al-
ways been difficult to reconcile Humphrey’s Executor’s *headless fourth
branch’ with a constitutional text and tradition establishing three
branches of government. . . .87 It then noted with approval that
“Islome knowledgeable observers . . . think that abandonment of
the Humphrey's Executor analysis has been presaged by the Supreme
Court’s 1983 decision in INS v. Chadha."® The court commented:

Assuredly some of the language of the majority opinion in Chadha
does not lie comfortably beside the central revelation of
Humphrey's Executor that an officer such as a Federal Trade Com-
missioner “‘occupies no place in the executive department,” and
that an agency which exercises only “‘quasi-legislative or quasi-ju-
dicial powers” is “'an agency of the legislative or judicial depart-
ments of the government.” %9

The Synar couri, however, conceded that “[t}he Supreme Court’s
signals are not sufficiently clear . . . to justify our disregarding the
rationale of Humphrey’s Executor,”7° and proceeded with an analysis
of the duties conferred on the Comptroller General that led it to its
ultimately narrow conclusion that executive powers could not be ex-
ercised by officers removable by Congress. But the questions raised
by the court’s obiter ‘dicta were carried forward to the Supreme

66. Synar, 626 F. Supp. at 1398.
67, Ild.

68. Id. The opinion approvingly cites an article by Professor Peter Strauss. See supra
note 43. However, the substance and style of the opinion's argument tracks closely the
position articulated by Justice {then Judge) Antonin Scalia in an article published in
1985. - See Scalia, Historical Anomalies in Administrative Law, YEARBOOKX 1985, SUPREME
Com;r Historical Sociery 106-10. Scalia was a member of the three-judge Synar
panel.

69. Synar, 626 F. Supp. at 1399 (quoting Humphreys Ex'r, 295 U.S. a1 628). The
court here referenced the explanation in Chadha that the fact that executive branch of-
ficers perform what might be characterized as “quasi-legislative” or “quasi-judicial”
functions does not mean that they are exercising something other than executive power
within the meaning of Article L. See INS v. Chadha, 462 U.S. 919, 953 n.16 (1983).

70. Synar, 626 F. Supp. at 1399. -
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Court in the Justice Department’s brief in support of the lower
court’s ruling.?! '

The potential breadth of the Solicitor General’s arguments in his
brief in Bowsher, and particularly their negative effect on indepen-
dent officers and agencies, caused such concern {before they were
effectively disavowed) that, as the Supreme Court’s transcript of the
oral argument reflects, Justice O'Connor exclaimed to the Solicitor
General, “I'll confess, you scared me with it.”72 The Court’s major-
ity opinion quickly reassured that the issue at question in the case
did not cast doubt on the status of the independent agencies: “Ap-
peiiams therefore are wide of the mark in arguing that an affirmance
in this case requires casting doubt on the status of ‘independent’
agencies because no issues involving such agencies are presented
here.””® The Court then went on to quote approvingly from
Humphrey's Executor and cited the later removal case of Wiener v,
United States. 7+

But the Court continued to use the language of formalism, reiter-
ating its observation in Chadha that ** ‘[t]he Constitution sought to,
divide the delegated powers of the new Federal Government into”
three defined categories, Legislative, Executive, and Judicial,’ " 75
and declaring that “[t]he Constitution does not contemplate an ac-
tive role for Congress in the supervision of officers charged with the
execution of the laws it enacts.”7® Relying expressly on Afyers and
Chadha, the Court concluded that Congress could not reserve for
itself the power to remove an officer charged with the execution of
the laws, except by means of impeachment, without realizing “[t]he
dangers of congressional usurpation of Executive Branch
functions.”??

The Bowsher opinion was plainly sending mixed signals. On the
one hand, reaffirming the continued viability of Humphrey’s Executor
and, thereby, the independent agency format, was a substantial set-
back for unitary executive advocates. But on the other hand, the
continued adherence in word and fact to a seemingly rigid, compart-
mentalist view of the separation doctrine, could do little to cool the

71. See Briel for the United Statcs at 44, Bowsher v, Synar 478 U8, 714 (1986)
{Nos. 85-13877, 85-1378, and 85-1379) {arguing that apart from the defect of congres.
sional removal, the Comptroller General’s “duties . . . are so central to the
administration of the Executive Branch and the responsibilities of the President that
they may be performed only by the President or by an Officer of the United States serv-
ing at the pleasure of the President.”).

72. Transcript of argument, Apr. 25, 1986, at 51, Bowsher v. Synar, 478 U.S. 714
(1986} (Nos. 85-1377, 85-1878, and 85-1379).

73. Bowsher v. Synar, 478 U.S. 714, 725 n.4 (1986).

74. Id. at 724-26.

75, Id at 721 (quoting INS v. Chadha, 462 U.S. 919, 951 (1983)).

76. Id a7

77, d a 726 27.
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ardor of adherents of a hierarchical executive. Clarification of the
Court's confusing message, however, was soon in coming. Indeed,
it was issued the same day, in Commodity Futures Trading Comuussion v.
Schor. 78
In Schor the question before the Court was whether the grant of

statutory authority to the.Commodity Futures Trading Commission
(CFTC)—an independent regulatory agency-—to entertain state law
counterclaims in reparation proceedings violated Article III of the
Constitution. The Court held it did not, in language and reasoning
that rationalizes the mode of analysis for separation cases and lends
strong implicit support for Congress's power to structure the bu-
reaucracy generally and for the independent agency form in particu-
lar. It rejected the adoption of “formalistic and unbending rules” in
determining whether the congressional assignment of Article 111 ad-
Judicatory business to a non-Article 1 tribunal raised separation of
powers problems. “'Although such rules might lend a greater de-
gree of coherence to this area of the law, they might also unduly
constrict Congress’ ability to take needed and innovative action pur-
suant to its Article I powers.”?® The Court noted that it weighed a
variety of factors in coming to its conclusion, “with an eye to the
practical effect that the-congressional action will have on the consti-
tutionally assigned role of the federal judiciary.”"8¢ In this case the
Court held that ““any intrusion . . . can only be deemed de minimis. "8}
The congressional addition. 10 the CFTC’s adjudicatory powers
made a departure from “the traditional agency model” only with
respect to its jurisdiction-over common law counterclaims, thus giv-
ing it “little practical reason to find that this single deviation from
the agency model is fatal to the congressional scheme.”82 Finally,
the Court took note of its decision that day in Bowsher, distinguish-
ing it as follows:

Unlike Bowsher, this case-raises no question of the aggrandizement

. of congressional power at the expense of a coordinate branch. In-

stead, ;the separation of powers question presented in this litiga-

tion is whether Congress impermissibly undermined, without

appreciable expansion of its own power, the role of the Judicial

Branch. -In any case, we have, consistent with Bowsher, looked to a

number of factors in evaluating extent to which the congressional

scheme endangers the separation of powers principles under the

circumstances presented, but have found no genuine threat to

those principles to be present in this litigation.83

Schor, then, appears to contain a number of possible lessons,

78. 478 U.S. 833 {1986).

79. Id at B51.

80. Id {citing Thomas v. Union Carbide Agric. Prod. Co., 473 U.S. 568, 59¢
{1985)).

81. /d ai B56.

82. /d a1 852,

83, Id at 856-57.
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First, the gentle, even flexible treatment of the “traditional [in-
dependent] agency model,” and the deference 1o congressional ne-
cessities in establishing workable administrative schemes to carry
out its Article I powers, did not bespeak an imminent High Court
threat to the viability of independent agencies. Second, the utiliza-
tion of a “de minimis” standard in a separation of powers analysis,
on the same day that the Court had issued an opinion that is highly
formalistic in tone and structure, may indicate that, to understand
its real import, we are to look at what Bowsher did rather than what it
said. That is, Bowsher may be read to stand for the unexceptionable
proposition that Congress may not fire officers of the United States
and nothing more. If so, then no threat to the constitutionality of
independent agencies remained.

A third, and perhaps more important, lesson to be derived from
Schor is-that there is a rational basis for reconciling the Court's
seemingly contradictory lines of separation of powers decisions.
Justice O’Connor’s opinion clearly suggests the distinction that the
formalist line of cases, each involving direct confrontations between
the key constitutional actors—the President, Congress, or the Judi-*
ciary—-raises questions of congressional aggrandizement of power
at the expense of a coordinate branch, while the functionalist line
only indirectly involves the key actors through the administrative
entities through which the will of the political actors is exercised. In_
both lines of cases the separation of powers analysis is generally
couched in terms of the impact the challenged arrangement has on
the balance of power among the three named heads of our govern-
ment. But when the President, Congress, and the Judiciary are ar-
rayed against one another, Court analysis becomes rigid, tending to
center on one dominant feature of the relatonship. When an
agency is involved, however, the analysis is more far-reaching, delv-
ing into the whole range of relationships within!the agency and be-
tween the agencies, the President, Congress, and the Judiciary, and
the impact the challenged arrangement will have on the balance of
power between the key constitutional actors and the performance of
the core functions of each. In other words, a far broader, more
lenient review is to be accorded in agency-specific situations.

One possible explanation for this dichotomous standard goes far
in rationalizing past decisions and lending confidence in predicting
the outcome of litigation involving a variety of congressional con-
trols of agency decisionmaking. Where the constitutional actors are
in direct opposition it would appear that the Court views the situa-
tion as a zero-sum game: whether it chooses to validate or deny the
arrangement under scrutiny, on¢ {(or two) of the actors has a degree
of its power diminished, the other augmented. Where the Court

19891 £4R
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feels impelled to make the decision,?* the use of the formalist ap-
proach is essentially a tactical device. A formal approach, while it
may limit flexibility in the future in the area concerned, has the ad-
vantage of simplifying planning; e.g., Congress may not appoint or
discharge officers of the United States (Buckley, Bowsher), or take ac-
tions that affect the rights and duties of persons outside the legisla-
tive branch without complying with the constitutionally mandated
legislative process (Chadha). Moreover, the rationale propounded
by the Court in such cases is cast to march inexorably from the
words or spirit of the Constitution, thus diminishing the sense that it
is the judges themselves, rather than the law, that are responsible
for the decision. Such an approach thereby encourages acceptance
and discourages retaliation. : '

But where the question of agency functioning is involved, the is-
sue of aggrandizement is seen as essentially irrelevant. Congress’s
plenary authority to create agencies and vest them with the neces-
sary executive, legislative, and judicial tools to carry out their as-
signed tasks unquestionably subtracts from each actor’s powers.
That authority is accepted as a given fact of life in the modern ad-
ministrative state. The key question in disputes over agency ar-
rangements is whether so much has been taken from the functioning
of one constitutional actor as to impair its core function. Thus func-
tional analysis comes into play. The Court sees uts task in these
cases as assuring that the essential lines of authority from the consti-
tutional actors to the agencies remain intact. If Congress can repeal
or revise the statute, appropriate or withhold needed resources, and
engage in effective oversighy; if the President can appoint, remove
{however indirectly), consult and influence agency officials; and the
courts can engage in meaningful review; the Court will be satisfied
that there has been no constitutional disruption. The review of the
impact on the respective relationships is thus not concerned with
aggrandizement but with maintaining the relative functional balance
between the constitutional actors and the agencies, In this light,
then, the most recent judicial rulings respecting congressional at-
tempts to insulate a variety of decisions and decisionmakers from
presidential control in varying degrees may be seen as consistent
applications of this understanding of the theory and application of
the separation doctrine.

The portents of Schor were emphatically delineated in Morrison v.
Olson. 85 In Morrison, the appellees argued that since an independent
counsel is removable by the executive, through the Auorney Gen-
eral, only for “‘good cause,” such statutory limitation on the Presi-
dent's at-will removal authority of an officer who is exercising purely
executive functions unduly interferes with the President’s constitu-
tional duties and prerogatives and thereby violates separation of

84. Cf Goldwater v. Carter, 444 U.S. 996 (1979) {Uiilizing a number of canons of
judicial restraint, a split court declined to decide whether the President could act alone
to terminate a treaty.).

85. 108 S. Ct, 2597 {1988).
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powers principles. In rejecting this contention, the Court for the
first time explicitly distinguished between its formalist and function-
alist lines of separation jurisprudence, and at the same time put to
rest any hopes of any expansion of presidential pov<i—ove
agencies.

The Court held that the validity of insulating an inferiot otiicer
from at-will removal by the President will no longer turn on whether
such an officer is performing “purely executive” or “quasi legisla-
tive” or “quasi judicial” functions.8¢ The issue raised by a “good
cause” removal limitation, the majority opinion explained, is
whether it interferes with the President’s ability to perform his con-
stitutional duty.87 It is in that light that the function of the official in
question must be analyzed. The Court noted that the independent
counsel’s prosecutorial powers are executive in that they have “typi-
cally” been performed by executive branch officials.®® But, the
Court held, the exercise of prosecutorial discretion is in no way
“central” to the functioning of the executive branch.8® Further,
since the independent counsel could be removed by the Attorney
General, this is sufficient to ensure that she is performing her statd-
tory duties, which is all that is required by the "take care” clause.®®
Finally, the limited ability of the President tc remove the indepen-
dent counsel, through the Attorney General, was also seen as leav-
ing enough control in his hands to reject the argument that the
scheme of the Ethics in Government Act impermissibly undermines
executive powers or disrupts the proper constitutional balance by
preventing the executive from performing his functions.®!
Although the Court did not define with particularity what would
constitute sufficient “cause” for removal, it did indicate that it would
at least encompass misconduct in office.9?

In sum, then, Morrison appears to vitiate the essential supporting
legal rationale of the unitary executive theory, i.e., that the Presi-
dent must have the absolute discretion to discharge at will
subordinate officials whose functions include purely executive tasks.
Morrison teaches that there are no rigid categories of officials who
may or may not be removed at will. The question that arises in such
cases is whether for-cause'insulation, together with other prescribed
duties of the officer in question, impermissibly undermines execu-
tive powers or would disrupt the proper balance between the coor-
dinate branches by preventing the executive from performing his

86. Id a1 2617.
87. Id. at 2617-19.
88. Id at 26165,
89. Id.

90. Id. at 2619-20.
91, /d. a1 2621-22.
92. /d. at 2619-20.
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assigned functions. Resolution of such agency arrangements cases
will be determined by the pragmatic, functional analysis approach
exemplified by Nixon v. Administrator of General Services¥® and CFTC v
Schor 5% Absent the issue of aggrandizement,% a court need only
satisfy itself that the relative balance between the constitutional ac-
tors and the agencies has been maintained,®® a test that normally
will not be difficult to meet.??

Confirmation of the Court’s support of a broad congressional au-
thority over agency structure, and the flexible standard by which it
will test such exercises of power, is further evidenced in its 8-1 rul-
ing in Mistretta v. United States,%® rejecting a broad ranging separation
of powers challenge to the United States Sentencing Commission.
Petitioners argued that the Commission, an independent agency in
the judicial branch vested with power to promulgate binding sen-
tencing guidelines, violated the separation doctrine by its placement
in the judicial branch, by requiring federal judges to serve on the

.Commission and to share their authority with nonjudges, and by
empowering the President to appoint Commission members but
limiting his power to remove them only for cause,

At the outset of its-opinion the Court reiterated its understanding

93. 433 U.S. 425, 445 (1977).

94. 478 U.S. 833, 851 (1986).

95. ~Morvisen appears (o deem aggrandizement a non-issue in agency-structure cases.
See Morrisen, 108 S. Cr. at 2620-21.

. 86, Seesupra note 84 and accompanying text.

97. -Indeed, the first appellate court ruling dealing with such an issue clearly
adopted the approach of Morison, Schor, and N'ixon. In SEC v. Blinder, Robinson & Co.,
855 F.2d 677 (10th Cir. 1988), cert. denied, 109 S. Ct. 1172 (1989), the Tenth Clrcuu
rejected the argument that the power vested in the SEC to commence civil enforcement
actions was a vwlauon of the separation of powers doctrine in that the President’s ability
to "take care” that the laws are faithfully executed is impeded because he cannot remove
members of the Commission at will—a contention premised on the idea .that
prosecutorial discretion is a core executive function from which the President cannot be
divested. Relying on Monison, the Court concluded:

We note that Morrisen is predicated in part upon Humphrey, which stands gen-
erally for the proposition that Congress can, without violating Article 11, au-
thorize an independent agency to bring civil law enforcement actions where
the President’s removal power was restricted to inefficiency, neglect of duty,
or malleasance in office. Momison teaches that the real question to be an-

- swered is whether the removal restrictions impede the President's ability to
perform his constitutional duty. It is 2 mauter of fundamental law that the
Constitution assigns to Congress the power to designate duties of particular
officers. The President is not obligated under the Constitution to exercise
absolute control over our government execcutives. The President is not re-
quired to execute laws; he is required to take care they be executed faith-
fully. The President has the power to appoint the commissioners; he has the
power to choose the chairman of the SEC who has broad powers concerning
the operation and administration of the commission; the chairman serves at
the President’s pleasure; and, the President has the power to remove a com-
missioner for inefficiency, neglect of duty, or malfeasance in office. We con-
clude these powers give the President sufficient control over the
commissioners {6 insure the securities laws are [Rithfully executed and the
removal restrictions do not impede the President’s ability to perform his
constitutional duty.

855 F.2d a1 682. Blinder, Robinson is the first appellate court ruling to rely on Wonsen to
reject the unitary execulive argument in the context of an independent regulatory

agency.
08. 109 8. Cu. 647 (1989).
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that the separation principle does not require a rigid compart-
mentalization of the branches but rather recognizes *'that our con-
stitutional system imposes upon the Branches a degree of
overlapping responsibility, a duty of interdependence as well as in-
dependence the absence of which ‘would preclude the establish-
ment of a Nation capable of governing itself effectively.” 9% The
function of the separation principle is to preserve this flexibility
while guarding against *‘the accumulation of excessive authority in a
single branch” through encroachment and aggrandizement by one
branch against another.!%® The Court explained that “[i]Jt is this
concern of encroachment and aggrandizement that has animated
our separation-of-powers jurisprudence and aroused our vigilance
against the ‘hydraulic pressure inherent within each of the separate
Branches to exceed the outer limits of its power.’ "1 Reviewing its
precedents, the Court noted those instances where it had “‘invali-
dated attempts by Congress to exercise the responsibilities of other
Branches or to reassign powers vested by the Constitution in either
the Judicial Branch or the Executive Branch,”'®? and contrasted
them with cases in which the Court had ““upheld statutory provisions
that to some degree commingle the functions of the Branches, but
that pose no danger of either aggrandizement or encroachmep. 193
In these latter situations, which involve the congressional o{dering
of arrangements within or between agencies in areas of sha -
sponsibility and in which congressional action does not contravene
any express constitutional provision, the Court explained that it ap-
plies a pragmatic balancing test in which it determines whether the
challenged arrangement * ‘prevents the Executive Branch from ac-
complishing its assigned functions,’ 104 and, if so, ** ‘whether that
impact is justified by an overriding need to promote objectives
within the constitutional authority of Congress.’ ''105

Applying these principles, the Court found no constitutional infir-
mities in the Sentencing Commission. At the outset it underlined

99. Id. at 659 (quoting Buckley v. Valeo, 424 U.S. 1, 121 (1976)).

100. /d.

101. Id. (quoting INS v. Chadha, 462 U.S. 919, 951 (1983)).

102. Id. at 660 (citing Bowsher v. Synar, 478 U.S. 714 (1986) (holding that Congress
may not retain removal power over an oflicer exercising executive functions); INS v.
Chadha, 462 U.S. 919 (1983) (holding that Congress may not control the execution of
laws except through Article I procedures); Northern Pipeline Constr. Co, v. Marathon
Pipe Line Co., 458 U.S. 50 (1982) (holding that Congress may not confer Article 111
power on Article [ judges)).

108. /d. at 660 (citing Morrison v. Olson, 108 S. Ct. 2597 (1988) (upholding judicial
appointment of independent counsel and limiting presidential removal for cause); and
Commodity Futures Trading Comm'n v, Schor, 478 U.S. 833 (1986) (upholding the
agency's assumption of jurisdiction over state-law counterclaims)).

104. /d. (quoting Nixon v. Administrator of Gen. Servs., 433 U.S. 425, 443 (1979)).

105. Id. at n.13 (quoting Nivon, 433 U.S. at 443).
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Congress’s broad authority to create and to fashion the responsibili-
ties and functions of agencies. Brushing aside an argument that
Congress could not locate an agency with no judicial powers in the
- judicial branch, the majority held:
Our constitutional principles of separated powers are not vio-
lated, however, by mere anomaly or innovation. . . . Congress’
decision to create an independent rulemaking body to promulgate
sentencing guidelines and to locate that body within the judicial
Branch is not unconstitutional unless Congress has vested in the
Commission powers that are more appropriately performed by
the other Branches or that undermine the integrity of the
Judiciary. 106
The Court found none. Rulemaking, it held, is not a uniquely exec-
utive function. “None of our cases indicate that rulemaking per se is
a function that may not be performed by an entity within the Judicial
Branch, either because rulemaking is inherently nonjudicial or be-
cause it is a function exclusively committed to the Executive
Branch.”107

Nor was the “significantly political nature of the Commission’s
work,””198 j.e., that the promulgation of the sentencing guidelines
involves making policy judgments and choices, a significant
infirmity.

Our separation-of-powers analysis does not turn on the labelling
of an activity as “substantive” as opposed to “procedural,” or
“political” as opposed to “judicial.” . . . Rather our inquiry is
focused on the “unique aspects of the congressional plan at issue
and its practical consequences in light of the larger concerns that
underlie Article 111109

Using this pragmatic approach, the Court noted that although the
Commission is located in the judicial branch, its rulemaking powers
are separate from those of the judiciary. The Commission is not a
court and is not controlled by or accountable to members of the -
judiciary. Moreover, the Commission is an independent agency
accountable to Congress, which can revoke any or all of the guide-
lines at any time, its members are subject to the President’s limited -
removal powers, and its rules are subject to the notice and comment

. requirements of the Administrative Procedure Act. Thus, the Court
concluded, “because Congress vested the power to promulgate sen-
tencing guidelines in an independent agency, not a court, there can
be no serious argument that Congress combined legislative and ju-
dicial power within the Judicial Branch."'t10

With respect to the question of active federal judges sitting on the
Commission, the Court found no express textual prohibition against

106. /4. at 661.

107, Id. at 662.

108. Id. at 665.

109. Jd. (quoting Commeodity Futures Trading Comm'n v. $chor, 478 U.S. 833, 857
(1986)).

110, Id at 661..
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such service, and a lengthy historical practice of such nonjudicial
activity. It concluded:
The judges serve on the Sentencing Commission not pursuant to
their status and authority as Article III judges, but solely because
of their appointment by the President as the Act directs. Such
power as these judges wield as commissioners is not judicial
power; it is administrative power derived from the enabling legis-
lation. . . . In other words, the Constitution, at least as a per s
matter, does not forbid judges from wearing tv’ro hats; it merely
forbids them from wearing both hats at the sanie time.!!!

Finally, with respect to the issue of presidential control over the
Jjudges through his appomtment and removal powers under the Act,
the Court deemed this to be a *‘negligible threat to judicial indepen-
dence.”!!2 The potential for removal, for example, does not affect
the judges as judges, and it has no effect on their tenure or compen-
sation as Article III judges. Moreover, the President’s removal
power is limited and properly so: *“Such congressional limitation on
the President’s removal power, like the removal provisions upheld
in Morrison v. Olson, . . . and Humphrey's Executor v. United States, . . .
are specifically crafted to prevent the President from exercising ‘co-
ercive influence’ over independent agencies.”!!®

The Court summarized its holdings as follows:

We conclude that in creating the Sentencing Commission—an un-
usual hybrid in structure and authority—Congress neither dele-
gated excessive legislative power nor upset the constitutionally
mandated balance of powers among the coordinate Branches.
The Constitution's structural protections do not prohibit Con-
gress from delegating to an expert body located within the Judi-
cial Branch the intricate task of formulating sentencing guidelines
consistent with such significant statutory direction as is present
here. Nor does our system of checked and balanced authority
prohibit Congress from calling upon the accumulated wisdom and
experience of the Judicial Branch in creating policy on a matter
uniquely within the ken of judges. Accordingly, we hold that the
Act 1s constitutional. !4

{II.  Historical Practice and Legal Precedent Respecting
Congressional Direction and Control of Agency Officials
The theory of a unitary executive rests on a view of the executive

branch as a highly centralized bureaucratic structure. This model of
governance envisions a unified and hierarchical executive with the

i. /d at 671.
2. id. al 674.
3. /d at 674-75.
4. ld. at 675.
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President at the apex and all administrative agencies arrayed below
him. It views the President, in his role as the only nationally elected
official of the federal government, as the possessor of broad supervi-
sory and managerial powers as well as an encompassing political
presence in administrative agencies. The chief executive’s constitu-
tional duty to see that the laws are faithfully executed under Article
II, section 2, is seen as providing both the responsibility and the
authority to intervene in administrative decisions in order to set
priorities, allocate limited resources, balance competing policy
goals, resolve conflicting jurisdictions and responsibilities of agen-
cies, and assure that programs are effectively and efficiently man-
aged, Support for this propoesition is founded in language in the
Supreme Court’s opinion in Myers:

The ordinary duties of officers prescribed by statute come under

the general administrative control of the President by virtue of the

general grant to him of the executive power, and he may properly

supervise and guide their construction of the statutes under which

they act in order (o secure that.unitary and uniform execution of

the laws which Article II of the Constitution evidently contem-

plated in vesting general executive power in the President

alone.!18

On the other hand, Congress has historically based its ability to
insulate and direct subordinate executive branch officials in the
manner prescribed in Senate Bill 508 on its view that the executive
power is not hierarchical in nature or uniquely vested in the Presi-
dent alone, just as the President’s functions are not solely executive
(e.g., the veto power). Article II has been seen as clearly anticipat-
ing the creation of an administrative bureaucracy by its mention of
“Heads of Departments,”!1¢ and the Necessary and Proper Clause
of Article I''7 makes it certain that it would be Congress alone that
would do the creating. In this scheme, Congress can assign a “Head
of Department” any executive power not textually reserved to the
President in Article II. Moreover, Congress has understood that the
“take care” clause has not been read by the courts to vest absolute
power in the President over heads of departments and other
subordinate officials. That clause has been held to require only that
the President *“shall take care that the laws be faithfully executed,”
regardless of who executes them, a duty quite different from the
claim of a single-handed responsibility for executing all laws. A lit-
eral reading of the "take care” clause confirms the President’s duty

115, Myers v. United States, 272 U.S. 52, 135 (1926); ser alse In re Sealed Case, 838
F.2d 476, 497 (D.C. Cir. 1988) (explaining that the President has the ability 10 channel
an executive officer’s course of action according toshe President’s own desired policy),
rev 'd sub nom. Morrison v. Olson, 108 8. Ct. 2597 (1988); Miller, Independent Agencies, 1986
Sup. Cr. Rev. 41, 55 (arguing that administrative government vests unparalleled power
and discretion in the executive branch); Strauss, The Place of Agencies in Governmeni: Sepa-
vation of Powers and the Fourth Branch, 84 CorLum. L. Rev, 573, 587 (1984) (noting that “‘the
legal régime within which agencies function is highly unified under presidential
direction”}. ‘

116. U.S. Const. art. 11, § 2, cl. 2.

117. id art. I, § 8, cl. 18,

650 [vinr B7-RO%



106

Rosenberg

THE GEORGE WASHINGTON LAW REVIEW

to ensure that officials obey Congress’s instructions; it does not cre-
ate a presidential power so great that it can be used to frustrate con-
gressional intention. In the words of the Supreine Court, where a
valid duty is imposed upon an executive official by Congress, “‘the
duty and responsibility grow out of and are subjett to the control of
the law, and not to the direction of the president.”!18 In the past,
similar claims of broad substantive authority deriving from the ““take
care” clause have been consistently rejected by the courts.!!'® More
recently, the Court of Appeals for the Ninth Circuit, in condemning
reliance on the “take care” clause as a justification for ignoring the
mandate of an act of Congress, stated: *To construe this duty to
faithfully execute the laws as implying the power to forbid their exe-
cution perverts the clear language of the ‘take care’ clause.”120
Judicial application of the standard of review identified in Section
IT will certainly be guided by historical praciice and precedent.'2! A
brief review of federal administrative practice and cognate judicial
precedent appear to accord Congress virtually plenary pow
the creation of the structure of the administrative bureaucrécy and
the power and tenure of the oflices and officers who are to ca
the legislative will.'?2 Congress, by practice and judicial acceptance,
has been able to establish varying degrees of dependence on or in-
dependence from the President, depending on its view of the situa-
tional need and in light of applicable constitutional constraints,
Thus, the Supreme Court has recognized since Marbury v.

118. Kendall v. United States ex rel. Stokes, 37 U.S. (12 Pet.) 524, 610 (1838).

119. See, eg., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952)
(holding that the President does not have the power to take possession of private prop-
erty in order to keep labor disputes from stopping steel production); In re Olson, 818
F.2d 34, 44 (D.C. Cir. 1987) (explaining that the "“take care” clause does not require the
President to execute the daws); National Treasury Employees Union v. Nixon, 492 F.2d
587, 604 (D.C. Cir. 1974) (holding that the “take care™ clause does not permit the Presi-
dent to refrain from executing dufy enacted laws); Guadamuz v. Ash, 386 F. Supp. 1233,
1243 (D.D.C. 1973) (ruling that the executive branch does not have the inherent power
to impound congressionally appropriated funds).

120. Lear Siegler, Inc. v. Lehman, 842 F.2d 1102, 1124 (9th Cir.), reh g en banc ordered
sub nom. Lear Siegler, Inc. v. Ball, 863 F.2d 693 (9th Cir. 1988) {en banc).

121. See, eg., Marsh v. Chambers, 463 U.S. 783 (1983) (using historical patierns to
shed light on what the drafters of the First Amendment intended the Establishment
Clause to mean but also how they thought that Clause applied to the chaplaincy practice
authorized by First Congress); Melcher v. Federal Open Mki. Comm., 644 F. Supp. 510,
521-27 (D.D.C, 1986) (holding constitutional the presence of five members on the Open
Market Committee who are not appointed pursuant to Article Il in view of the long
history of independence on the part of national banking officials and political acceptance
of that independence), af ‘¢ on other grounds, 836 F.2d 561 (D.C. Cir. 1987).

122. See generally Froomkin, In Defense of Agency Autonomy, 96 Yare L. J. 743, 805-08
(1987) (cxplaining that Congress’s power to create an office includes the corollary

ower to narrow the group from which the President may select civil officers); Rosen-

erg, Beyond the Limits of Executive Power: Presidential Control of Agency Rulemaking Under E.O.
12,291, 80 Micu. L. Rev. 193, 202-05 (1981) (noting that Conigress, not the President,
should direct the operation of domestic agencies).
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Madison 123 that executive officers perform a range of duties and that
the President’s right to control these duties varies depending upon
their pature. Some officers serve as “the political or confidential
agents of the executive, merely to execute the will of the presi-
dent.”#4 As the Marbury Court stated:

By the constitution of the United States, the president is invested
with certain important political powers, in the exercise of which
he is to use his own discretion, and is accountable only to his
country in his political character, and to his own conscience. To
aid him in the performance of these duties, he is authorized to
appoint certain officers, who act by his authority and in conformity
with his orders.

In such cases, their acts are his acts. 123

The Court contrasted such political duties with another category
of executive duties: “[W}hen the legislature proceeds to impose on
that officer other duties; when he is directed peremptorily to per-
form certain acts; when the rights of individuals are dependent on
the performance of those acts; he is so far the officer of the law

126 '

The nature of an officer’s duty controls the officer’s relationship
to the President in its performance. Because officers performing
political duties for the President “act by his authority,”#? the dis-
charge of these duties “is under the direction of the president.”1#8
However, Congress may also impose upon an officer statutory du-
ties that “grow out of and are subject to the control of the law, and
not to the direction of the president.”!22 In distinguishing between
political duties and duties assigned by statute, the Court, in Kendall
v. United States ex rel. Slokes, 130 rejected the "alarming” proposition
“that every officer in every branch of [the executive] department is
under the exclusive direction of the president. . . . Such a principle,
we apprehend, is not, and certainly cannot be claimed by the
president,”” 13

The President has greatest control over officers who assist him in
“exercisfing] . . . executive power in the constitutional sense.”1#?
Chief among these functions are the Constitution’s textual commit-
ments to the President to “be Commander in Chief of the Army and
Navy,”” 3% 1o negotiate treaties,'* and to “receive Ambassadors and

123. 5 U.S. {1 Cranch) 137 (1803),

124. 1d at 166.

125. Id. ax 165-66.

126. Id at 166.

127. M .

128. Kendall v. United States ex rel. Stokes, 37 U.S. {12 Pet) 524, 610 (1838).
129. 4.

180. 37 U.S. (12 Per) 524 (1838).

131, Xd a1 610,

132, Humphrey's Ex'r v. United States, 285 U.S. 602, 628 (1935},
133, US. ConsT. art. 11, § 2, ¢l 1. .
i34, Id §2 ¢ 2.
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other public Ministers.”!3% In fulfilling his constitutional role in na-
tional defense and foreign relations, the President “is accountable
only to his country in his political character, and to his own
conscience.’ 138

The establishment of the original departments of the executive
branch by the first Congress, which “numbered among its leaders
those who had been members of the [constitutional] conven-
ton,”!37 reflects the early understanding of the President’s
constitutional prerogative to control officers responsible for these
areas.’*® When Congress established the Departments of Foreign
Affairs and War, it charged each department's secretary to “perform
and execute such duties as shall from time to time be enjoined on,
or entrusted to him by the President of the United States” and to
“conduct the business of the said department in such manner, as the
President of the United States shall from time to time order or in-
struct.”’!3? As Representative John Vining explained, “The Depart-
ments of Foreign Affairs and War are peculiarly within the powers of
the President, and he must be responsible for them.” !¢ .

But the first Congress’s decisions regarding the organizaiion of
other executive duties reflect a far different view of the President’s
relation to the officers who performed them. When Congress con-
temporaneously created the Department of the Treasury, it assigned
to the secretary specific statutory duties and omitted the open-
ended requirement that the Treasury secretary perform duties at the
direction of the President.'*! Madison explained the constitutional
- principle that underlay the legislative difference among the depart-
ments. The secretaries of War and Foreign Relations were placed
under the complete control of the President because they “were
merely to assist him in the performance of duties, which . . . he had
an unquestionable right to do [himself] . . . if he were able.”"142
However, regarding responsibilities of the Treasury Department,
such as the comptroller’s duty to adjust and settle claims, Madison
stated “that the nature of this office differed” and *‘question[ed]

185, Id. § 3. . : )

136. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 166 (1803).

187. Myers v. United Siates, 272 U.S, 52, 136, (1926). .

138. The Supreme Court has recently reiterated its view that the contemporary prac-
tice of the founding fathers is weighty evidence of what is acceptable within the frame-
work of the doctrine of separation of powers. See Mistretia v. United States, 109 S. Ct.
647, 668 (1989); Bowsher v, Synar, 4?8 U.S. 714, 723-24 (1986).

139, ActofAug. 7, 1789, ch. 7, § 1, 1 Stat. 49, 50; Act of July 27, 1789, ch. 4, § 1, 1
Stat. 28, 29,

140. 1 Annaws oF Cone. 512 (J. Gales ed. 1789); accerd Marbury v. Madison, 5 U.S. {1
Cranch) 137, 166 (1803).

141, Act of Sept. 2, 1789, ch. 12, § 2, 1 Stat. 65, 66.

142, 1 AnnaLs oF ConG. 614 (J. Gales ed. 1789).
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very much whether [the President] can or ought to have any inter-
ference.”!** Moreover, the Treasury Department statute did not
even mention the President: it required the Secretary to report to
Congress "and generally to perform all such services relative to the
finances, as he shall be directed to perform.”1*% Such direction, the
context makes clear, was to come from Congress, not the Presi-
dent.'#5 Indeed, for a significant period in our early history, the
President did not see departmental budget estimates before the
Treasury Department transmitted them to Congress,'46 and the Sec-
retary recommended tax policy directly to Congress.!'*? Similarly,
the Postmaster General was given detailed discretionary duties with
no suggestion that he was to be under other than congressional di-
rection in performing these tasks.!*® It was not until the passage of
the Budget and Accounting Act of 192149 that agencies ceased the
practice of negotiating their annual appropriations directly with
Congress.

Instructive for present purposes is the history of the establish-
ment of the independent office of Comptroller in the Treasury De-
partment. Here the understanding of the Framers may be said w0
have been revealed most clearly when Madison discussed, in the first
Congress, the structure for Treasury operations. It is well re-
hearsed that when Congress convened in New York in 1789,
Madison argued successfully, as the living voice of the Philadclphia
Convention two years earlier, that an officer such as the Secretary of
Foreign Affairs should be responsible solely to the President’s will,
and hence subject to removal at will.'%¢ But when the first Congress
took up the Treasury a week later, Madison distinguished the
Comptroller’s function as entrely different.!3! As the Supreme
Court later noted: )

[Wlhen . . . the tenure of office for the Comptroller of the Treas-
ury was under consideration, Mr. Madison quite evidendy thought
that, since the duties of that office were not purely of an executive
nature but partook of the judiciary quality as well, a different rule
in respect of executive removal might well apply.}52

143, id.

i44. Act of Sept. 2, 1789, ch. 12, § 2, 1 Stai, 65, 66.

145. Id. Pursuant to such mandates, Alexander Hamilton, the first Secretary of the
Treasury, submitied seminal reports to the Congress at the direction of the House of
Representatives. Each report begins with an acknowledgement of the order of the
House which had directedphim to repori. 2 AnNaLs oF Conc. 1991 (1790) (Report of
Public Credit); id. at 203} (Report on a National Bank); 3 AnNaLs oF Conc. 971 (1791}
(Report on Manufactures) (prefacing the report with: *“The Sccretary of the Treasury, in
obedience to the order of the House of Representatives . . ).

146. L. Wurte, THE Jacksonians 78 {1954).

147, L. Wuite, THE Feperauists 326 (1948),

148, Act of May 8, 1794, ch. 28, § 8, | Siat. 854, 357.

149. Ch. 18, § 201, 42 Sia1. 20, 20-21 (1921).

150. See Meyers v. United States, 272 U.S. 52, 111-31 (1926).

151, 1 AnnaLs oF Cone. 611-12 (J. Gales ed. 1789).

152. Humphrey's Ex'r v. United States, 295 U.S. 602, 631 (1935) (citing | AnnaLs OF
Concress 611-12),
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Specifically, Madison explained the need for “‘the independent of-
ficers of Comptroller and Auditor.””*3 Madison elaborated respect-
ing the tenure by which the Comptrolier was to hold his office:

It will be necessary, said he, to consider the nature of this office
.« . [and] in analyzing its properties, we shall easily discover they
are not purely of an Executive nature. It seems to me that they
partake of a Judiciary quality as well as Executive; perhaps the lat-
ter obtains in the greatest degree. The principal duty seems to be
deciding upon the lawfulness and justice of the claims and ac-
counts subsisting between the United Siates and particular cit-
zens: this partakes strongly of the judicial character.}54

Madison concluded from these functions that “there may be strong
reasons why an officer of this kind should not hold his office at the
pleasure of the Executive branch of the Government.” 5%

The Supreme Court confirmed distinctions like Madison’s as a
matter of fundamental constitutional law in Marbury v. Madison.
That case concerned, of course, whether William Marbury could
mandamus the Secretary of State to provide his commission as juse
tice of the peace for the District of Columbia.'®® In that historic
opinion, Chief Justice John Marshall noted, and agreed with, the
first Congress's view regarding the Secretary of Foreign Affairs as a
tool of the President’s will.}37 Chief Justice Marshall recognized, in
contrast, an entirely different status for Marbury: an officer who,
although not an Article III judge (having only a five-year term), nev-
ertheless had been appointed to an office with a fixed term and
quasi-judicial functions. Marbury v. Madison elaborates regarding
the non-removability of such an officer: “Mr. Marbury . . . was ap-
pointed; and as the law creating the office, gave the officer a right to
hold for five years, independent of the executive, the appointment
was not revocable; but vested in the officer legal rights, which are
protected by the laws of his country,”158 |

There can be little doubt from the opinion that Chief Justice Mar-

shall sought to emphasize the importance of the principle that a
quasi-judicial officer with a fixed term could hold office and “‘not

153. 1 AnnNaLs ofF Conc. at 393,

154. Id. at 611-12, .

155. Id. at 612. The Act of Sept. 2, 1789, ch. 2, I Siat. 65, gave the Comptroller
power to countersign warrants. /d. § 3, | Stat. a1t 66. Without his signature, no monies
could be paid out of the national treasury. In 1795, Congress fullilled Madison's expec-
tations by providing that the Comptrolier’s decisions would be “final and conclusive,”
thereby making him independent of presidential direction. Act of Mar. 3, 1795, ch. 48,
§ 4, 1 Seal, 441, 442 (1795).

156. Marbury v. Madison, 5 U.S. {1 Cranch) 137, 143-54 (1803).

157. 1d. at 165-66,

158. Id. at 162.
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{be] removeable [sic] at the will of the executive.”"'3® After Marbury,
Congress concluded that it could determine whether to confer pro-
tections against presidential removal upon officers with mixtures of
Judicial and quasi-legislative functions, such as the judges of legisla-
tive courts. ' In Mcdllister v. United S!czz‘es,m‘ the Ceurl reviewed
Marbury v. Madison and supported that view.!62.

Thereafter, lower courts and the Supreme Court in .&mdafz’ con- -
firmed that Congress could prescribe duties for officers to perform
independent of the President's will.'®® Kendall is iluminating. There.
a statute directed the Postmaster General to pay a group of individ-
uals, who had delivered the mail for 2 number of years an amount
determined by the Solicitor. The Postumaster General, apparently at
the express direction of the President, refused to pay the full
amount that the solicitor had found owing.'®* The Supreme Court,
viewing the Posimaster General's duty to pay the full amount as
ministerial rather than discretionary, held that the President had no
authority to direct the Postmaster General's performance of his stat-
utory authority, 163

Despite Kendall’s narrow holding, key passages of the opinion re-
flect the nineteenth-century notion that the President may not in all
instances direct the manner in which executive officers carry out
their discretionary functions. Where Congress has imposed upon
an executive officer a valid duty, the Kendall Court declared, *'the
duty and responsibility grow out of and are subject to the contral of
the law, and not to the direction. of the President.” %% Underlying
the Court’s rejection of the contention that the “take care” clause of
the Constitution carries with it the power to control executive offi-
cials was a strong desire to avoid “clothing the President with a
power entirely to control the legislation of congress.”!%7 Accord-
mgly, early presidents and their attorneys general respected the fi-
nal and conclusive nature of the independent decisions of the
Comptroller.168

159, Id; accord id. 2t 167 {characterizing Marbury once again as being "not removable
at the will of the President”). .

160. See, e.g.. Act of Mar. 2, 1867, ch. 154, 14 Siat. 430 {governing removal of “civil”
officers}. ‘

161, 141 US, 174 (1881}

162. /4 at 180-91.

163. Kendali v. United States ex rel Sxokes‘ 37 US. g2 Pet) 524, 608-26 (1838);
Gilchrist v. Coliector of Charlesion, 10 F. Cas. 355, 356, 363 (C.C.D.5.C. 1808) {(No.
5,420); United States v. Smith, 27 F. Cas. 1192, 1230 (C‘C‘D.N.Y. 1806) (No. 16,342);
see 2 G. Hasxins & H. Jounson, HisTory of THE SUPREME COURT OF THE UNITED STATES
298-304 (1981) (discussing Gilehrist); Grundstein, Presidential Power, Administration and Ad‘
ministrative Law, 18 Gro. Wasn. L. Rev. 285, 809-21 (1950) (discussing Kendall and presi-.
dential power over administrative officers); Reinstein, 4n Early View of Executive Powers and
Priutleges: The Trial oj Smith and Ogden, 2 HasTings Const, L.Q, 309 (1975) (discussing
“faithful execution’ requirements and accounting the Smith case); see alio Butterworth v.
United States ex rel. Hoe, 112 U.S. 50, 67 (1884) (discussing the independence of quasi-
Judicial functions),

164, Kendall, 38 US. (12 Pet) at 608-09.

165, id at 609.26.

166, id at 610,

167. Id a1 613

168. Among the presidents w'so expressly foreswore control were James Polk and
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- In 1887, Congress established the first independent regulatory

. agency, the Interstate Commerce Commission,!¢® which became the

prototype . for the establishment of the Federal Reserve Board

{1913}, the Federal Trade Commission (FTC) (1914), the United

.States * Shipping Board (1916), the Federal Radio Commission

(1927), and the Federal Power Commission (1930). Interestingly,

the “independence’ of these agencies did not become a matter of
constitutional concern until the 1930s when the New Deal greatly

“expanded the number of such commissions and agencies, a matter

‘of some significance in light of the narrow constitutional view of
Congress’s commerce powers that the so-called Lochner-era

Supreme Court took during the period between 1895-1935. In-

deed, although the Supreme Court was initially inhospitable to both

the ICC and FTC in their formative years, drastically limiting their

powers through crabbed statutory construction, ultimately the

Court accommodated itself to a. more expansive congressional

intention,}70

It should not be surprising, then, that as late as 1927 Professqgr
W.F. Willoughby, a leading commentator on administrative law and

Andrew Jackson, the laiter who wrote on an 1833 report '!ha( “[t}he decision of the
Second Comptroller is final, over whose decisions the President has no power.” Mc-
Guire, Legislative or Executive Conlrol over Accounting for Federal Finds, 20 Iivr. L. Rev. 455,
464 (1926); see H. MansFIELD, THE CoMPTROLLER GENERAL 99 1,18 (1939) (adding Presi-
dent Tyler to Jackson and Polk). Attorneys general agreed. 15 Op. Ay Gen. 94
(1876); 13 Op. A’y Gen. 28 (1869); 11 Op. Aut'y Gen. 14 {1864); 5 Op. Au’y Gen. 630
(1852) (surveying prior opinions); 4 Op. Aw'y Gen. 515 {1846); 2 Op. A’y Gen. 507
(1832); id. at 544; 1d at 480 (1831); 1 Op. Att'y Gen. 705 (1825); id. at 678 (1824); id at
624. (1823). Contra 7 Op. Att’y Gen. 453 (1855) (This opinion was referred to as an
"extreme” opinion by an early commentator, F. Goobnow, THE PRINCIPLES OF ADMINIS-
TRATIVE Law oF THE UNtTED STATES 81 (1905).).

169. Actof Feb. 4,71B87, ch. 104, § 11, 24 Stat. 379, 383 (current version a1 49 US.C.
§ 10301 (1982)). In fact, the Interstate Commerce Commission (ICC) actually began its
existence as a bureau within the Department of Interior and first became “independent”
in 1889 two days before the inauguration of Benjamin Harrison, a Republican railroad
lawyer. “'ltis conceivable . . . that Democratic sponsors of the original legislation feared
Harrison’s impact on the fledgling agency, subordinate as it would be to one of the new
President’s cabinet officers. If that is so, then the concept of the independent commis-
sion arose from a desire by Congress to insulate the agency from Presidential influ.
ence.” 5 SeNaTte Comm. ON GOVERNMENTAL AFFairs, 95t Cong., IsT SEss., Stupy on
Feperar Recuration 28 (Comm. Print 1977) {footnote omitied); see R. Cusuman, THE
INpEPENDENT REGULATORY Commissions 60-62 (1941). Moreover, a substantial argu-
ment may be made that the congressional practice of shielding the funciions of particu-
lar agencies from presidential control may be dated far earlier than the creation of the
1CC. Consider, for example, the creation of Second Bank of the United States, an entity
that may be seen as “functionally identical to the modern practice of vesting such pow-
ers in independent agencies.” Froomkin, supra note 122, at 807; see also Osborn v. Bank
of the United States, 22 U.S. (9 Wheat.) 738 (1824) (upholding the Bank of the United
States' immunity to state taxation); McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316
(1817} (same).

é‘é(s)} Sez generally Rabin, Federal Regulation in Historical Pevspective, 38 Stan, L. Rev. 1189
{1 . ’
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practice, could analogize the relationship of Congress to the Presi-
dent as that of a board of directors to a general manager, and could
describe the relationship between the President, Congress, and the
heads of the executive departments at that time as follows:

it has been pointed out that constitutionally, that is, as the result
of direct constitutional grant, the President of the United States
possesses no administrative authority. From the purely constitu-
tional standpoint he, thus, is not head of the administration. Even
the heads of the great executive deparuments constituting his cabi-
net are not his subordinates in the sense that he has legal author-
ity to give orders to them in respect to the performance of their
duties. From the legal standpoint his authority in respect to them
is executive in that it consists merely of his right to take such steps
as may be necessary to see that such orders as are given to them
by law are duly enforced. Substantially the same condition exists
in the individual states in respect to the constitutional status and
powers of the governors. To state this condition in another way,
the line of authority in both the national and state governments
runs directly from the administrative services to the legislature,
except where the latter has expressly provided otherwise 17!

Although the link between meaningful independence of an execu-
tive official and tenure is evident, and was in its most emphatic form
first established by law in 1887 with the creation of the ICC whose
members could be removed only for cause, the Supreme Court only
addressed the constitutional tie between duties and tenure for the
first time in Myers, a case involving the removal of a postmaster con-
trary to a statute requiring Senate acquiescence in such presidential
removals.'”? The Court recognized in Myers that “[ilhe degree of
guidance in the discharge of their duties that the President may ex-
ercise over executive officers varies with the character of their ser-
vice as prescribed in the law under which they act,”'?3 but it
nevertheless held that this difference did not affect officers’ amena-
bility to discharge.!” The Court believed that “[tlhe imperative
reasons requiring an unrestricted power to remove the most impor-
tant of {the President’s] subordinates in their most important duties
must . . . control the interpretation of the Constitution as to all ap-
pointed by him.”178

However, *[t]he assumption was short-lived that the . . . President
{has] inherent constitutional power to remdve ofhcials, no matter
what the relation of the executive to the discharge of their duties
and no matter what restrictions Congress may have imposed regard-
ing the nature of their tenure.””'?® Only nine years after Myers the
Court unanimously repudiated the President’s illimitable right of
discharge and held that the nature of an officer’s duties controls the

171, W, WiLoucusy, PRINCIPLES OF PUBLIC ADMINISTRATION 36.37 (1827).
172. id a1 106-08.

178, i4d a1 132,

174. Id at 108-76.

175, i a 134,

176. Wiener v. United States, 367 U.S. 349, 352 (1958).

ARR



114

Rosenberg

THE GEORGE WASHINGTON LAW REVIEW

officer’s constitutional status within the executive branch. As in My- -
ers, the Court held in Humphrey's Executor that an officer who “exer-
cises . . . executive power in the constitutional sense” and hence can
“be characterized as an arm or an eye of the executive,””'?7 is “'inher-
ently subject to the exclusive and illimitable power of removal by
the Chief Executive, whose subordinate and aid he is.”!7® But for
those officers who do not exercise “‘executive power in the Constitu-
tional sense,” the Constitution does not mandate that the President
have an unrestricted right of discharge in all cases. The Court held
that Congress’s power to require officers to “act in discharge of
their duties independently of executive control,” which “cannot well
be doubted,” necessitates the ability ““to forbid their removal except
for cause.”!”® "Limiting presidential removal is, in the Court’s
words, “an appropriate incident” '8¢ of Congress's power to subject
nonpolitical officers “to the control of the law, and not to the direc-
tion of the president,”'® “[flor it is quite evident that one who
holds his office only during the pleasure of another, cannot be de-
pended upon to maintain an attitude of independence against the
latter’s will.’"182

:

The Court reaffirmed Humphrey's Execulor inn Wiener v. United Staies,
reiterating the distinctions it made in Humphrey’s Executor. It found
that Congress intended the War Claims Commission to be pro-
tected from presidential review because it was an adjudicating body
charged with deciding claims on the merits, entirely free of influ-
ence from any other branch of government. 83

And what is the essence of the decision in Humphrey's case? It
drew a sharp line of cleavage between officials who were part of
the Executive establishment and were thus removable by virtue of
the President’s constitutional powers, and those who are members
of a body “to exercise its judgment without the leave or hindrance
of any other official or any department of the government” . . . as
to whoma power of removal exists only if Congress may fairly be
said to have conferred it. This sharp differentiation derives from
the difference in functions between those who are part of the Ex-
ecutive establishment and those whose tasks require absolute
freedom from Executive' interference.184

The Wiener Court also held that the President lacked authority to

177, Humphrey's Ex'r v. United States, 295 U.S. 602, 628 (1935).

178, Id ar 627,

179, id at 629,

180. Jd. :

181. Kendall v. United States &x rel Stokes, 37 U.S. (12 Per.) 524, 610 {1838).
182. Humphrey's Ex7, 295 U.S. a1 629.

183, Wiener v. United States, 357 U.S. 349, 349-56 (1958).

184. Id at 353 (citation omiited) (quoting Humphrey's Ex, 205 U.S. at 625-26).
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remove a member of the Commission even though the enabling leg-
islation contained no removal provision. Because the official per-
formed adjudicative tasks more closely allied 1o the judicial than the
_ executive power, the Court reasoned that Congress intended to
deny the President the power of removal.'8 Jusiice Felix Frank-
furter’s opinion for a unanimous Court concluded as follows:
If, as one must take for granted, the War Claims Act precluded the
President from influencing the Commission in passing on a partic-
ular claim, g fortiori must it be inferred that Congress did not wish
to have hang over the Commission the Damocles’ sword of re-
moval by the President for no reason other than that he preferred
to have on that Commission men of his own choosing.
For such is'this case. We have not a removal for cause involving
the rectitude of a member of an adjudicatory body. . . . Judging
the matter in all the nakedness in which it is presented, namely,
the claim that the President could remove 2 member of an adjudi-
catory body like the War Claims Commission merely because he
wanted his own appointees on such a commission, we are com-
pelled to conclude that no such power is given to the President
direcily by the Constitution, and none is impliedly conferred upon
him by statute simply because Congress said nothing about it
The philosophy of Humphrey's Executor, in its explicit language as
well as its implications, precludes such a claim.!86
In 1976, the Court revisited the issue in Buckley v. Valeo,'8? and
reaffirmed the ability of Congress to vest independent agencies with
authority to perform their traditional functions and (o shield their
members from peremptory dismissal.
All aspects of the Act are brought within the Commission’s broad
administrative powers: rulemaking, advisory opinion, and deter-
minations of eligibility for funds and even for federal elective of-
fice itself. These functions . . . are of kinds usually performed by
independent regulatory agencies or by some department . . . .
{Elach of these functions also represents the performance of a sig-
nificant governmental duty exercised pursuant o a public law. . . .
{Tlhe president may not insist that such functions be delegated t0

an appointee of his removable at will, Humphrey's Executor v. United
States, 295 U.S. 602 (1935). . . 188

Thus by 1981, on the basis of these judicial and historical practice
precedents, Congress had ample justification to reject any theory
envisioning an unfettered presidential authority as unsubstantiated,
and could claim virtually plenary power to create offices and to
structure their decisionmaking processes, That precedent offered
substantial support for congressional establishment of so-called in-
dependent regulatory commissions headed by officials appointed by
the President but not removable by him except for cause; ¥ for cre-
ation of offices within executive departments whose incumbents are

185, Id. at 353.56.

186. Id. at 355-56.

187. 424 U.S. | (1976) (per curiam).

188, &4 at 140-41 {footnote omitted). .

189, Humphrey's Ex'r v. United States, 295 U.S, 602 (1935) {involving the Federal
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appointed by department heads or the courts but who are subject to
removal only by the appointing authority and not the President; 190
for vesting in a subordinate official appointed by the President, and
subject to his removal at will, discretionary decisionmaking author-
ity which cannot be interfered with by him;!9 and for vesting in a
legislative branch officer power which may influence the actions of
executive officials.'®? Judicial precedent also' seemed to strongly
suggest that Congress could insulate such sub-cabinet officers as the
administrator of the Environmental Protectioni Agency or the com-
missioner of the Food and Drug Administration from presidential
removal except for cause.!®® Indeed, despite the most strenuous ef-
forts of Reagan administration officials and its supporters, only the
fortuity of Irangate produced what proved to be a short-lived sub-
stantive legal victory.194 ,

It is perhaps delicious irony to some that Morison and Mistrelta
not only confirmed the breadth of congressional prerogative over
the administrative infrastructure, but forced the Court to “rational-
ize” its past precedents in the area so that little is left to support a
full-blown unitary executive theory. Myers, the linchpin of the thk-
ory, is now relegated to stand for the limited proposition that * ‘the
President had power to remove a postmaster of the first class, with-
out the advice and consent of the Senate as required by act of Con-
gress,” "9 The embarrassing vagueness of the “quasi” categories
of Humphrey's Executor have been removed, together with its equally
ephemeral and anachronistic “purely executive” verbiage, and re-
placed by a precept that presumes the legislative power to insulate

Trade Commission). The Court wook great gains to underscore the continued vitality of
Humphrey's Execulor in Bowsher v, Synar, 478 U.8. 714, 725 n.4, 789-40 (1986).

190. United States v. Perkins, 116 U.S. 483, 484-85 (1886) (upholding Congress’s
power to restrict the'removal of a naval cadet engineer); United Siates v, Nixon, 418
U.S. 683, 694-97 (1974) (upholding the power of a Special Prosecutor, appointed and
removable only by the Auworney General, to bring an action against the President).

191, Kendall v. United States ex rel. Stokes, 38 U5, (12 Pet.) 524, 606-14 {1838} {up-
holding Congress's power to require the “solicitor of the Treasury” 1o reimburse claim-
ants in spite of executive branch opposition); Public Citizen v. Burke, 843 F.2d 1473,
1478-80 (D.C, Cir. 1988) (stating that the archivist may reject claims of executive privi-
lege by a former President),

182, Ameron, Inc. v. United States Army Corps of Eng'rs, 809 F.2d 979 (3d Cir,
1886} {holding that the Comptroiler General may lengthen or shorten stays of agency
procurement and issue recommendations on the merits of bid protesis), ceri. dumissed,
109 §. C1. 297 {1988); see also City of Alexandria v. United States, 787 F.2d 1022, 1025.
27 {Fed. Cir. 1984) (siating that successful congressional pressure is not tantamount
legislative veto).

198, Ser Verkuil, The Status of Independent Agencies After Bowsher v. Synar, 1986 Dusge
LJ. 779, 794-95.

194. See In re Sealed Case, 838 F.2d 476 (D.C. Cir.), rev'd sub nom. Morrison v. Olson,
108 S. Ct. 2597 (1988).

185. Morrison v. Olson, 108 8, Ci. 2597, 2617 & n.24 {1988) {quoting Humphrey's
Ex'r v. United Siates, 285 U.S, 502, 626 {1935)).
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any exec...ave branch officer from at-will removal, subject to a show-
ing that “the removal restrictions are of such a nature that they im-
pede the President’s ability to perform his constitutional duty.”19¢
And the functional balancing standard of review to be applied to
such tenure requirements and other agency structural arrangements
that may be fashioned by Congress is sufficiently flexible 1o give the
legislature wide latitude 197 Together with its power of the purse
and oversight and investigatory authority, Congress is in a position
where perhaps the greatest danger to its control of the agencies will
be a lack of prudent restraint. In any event, the evident impact of
Morrison and Mistretta may be seen in the following analysis of the
substantiality of the constitutional grounds for President Reagan's
pocket veto of the whistleblower bill. .

IV, Assessing the Potential Impact of the Whistleblower Bill on the
President’s Consiitutional Role: A Separation of Powers
Analysis in Light of Morrison and Mistretta

Although predicting the outcome of constitutional litigation, and
particularly that involving closely contested guestions between the
political branches, is often a speculative venture, the foregoing re-
view of relevant case law and administrative history indicates that
these waters are now far from uncharted. Those guides allow us to
engage in at least an informed analysis of the constitutionality of the
proposal o insulate’the special counsel of the Merit Systems Protec.
tion Board from at-will presidential removal, to vest him with power
to litigate against sister agencies, and to prohibit prior presidential
review of his communications with Congress. Arguably, the unitary
executive theory receives its severest test in these situations since
they involve presidenual-agency relations at perhaps their most int-
mate point. Thus, if the executive cannot sustain its claim of ult-
mate power in these instances, it is difficult to see where it can be
successful,

A, Background and Legislative Purpose of Senate Bill 508

Passage of the Civil Service Reform Act of 197819 (CSRA)
marked the most comprehensive revision of the federal civil service

- system since the creation of the Civil Service Commission in 1883,
The CSRA established the Merit Systems Protection Board (MSPB)
and the Office of Special Counsel (0OSC) to investigate and adjudi-
cate allegations of prohibited personnel practices or other merit sys-
tems violations, The MSPB consists of three members who are
appointed by the President, with the advice and consent of the Sen-
ate, for seven year terms and who are removable from office only for

196, /4. at 2619,

197, Ser supra notes 78-113 and accompanying texi,

198, Pub. L. No. 95454, U2 Suat, 1111 {1978} {codilied as amended predominandy in
scattered sections of 5 US.C).
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inefficiency, neglect of duty, or malfeasance.'*d The special counsel
is appointed by the President, subject to Sena{je confirmation, for a
five year term and, as with MSPB members, the President may re-
move the special counsel only for ineficiency, neglect of duty, or
malfeasance in office.?%

Under current law the MSPB has responsigility for hearing and
adjudicating appeals by federal employees of adverse actions such
as removals, suspensions, and demotions.2?! The MSPB may also
hear cases involving reduction-in-force decisions and determina-
tions by the Office of Personnel Management (OPM) on disability
and other retirement claims.292 Employees may take appeals with
respect to such matters directly to the Board. Employees who are
subject to less significant personnel actions, such as transfers or de-
nials of promotion, may not appeal directly to the Board but may
seek assistance from the OSC if these actions are based on prohib-
ited reasons.2%3 These prohibited reasons are defined by the CSRA
and include taking reprisal for whistleblowing; taking reprisal for
the exercise of appeal rights; engaging in discrimination; engaging
in nepotism; willfully obstructing any person’s right to compete for
employment; and taking or failing to take a personnel action if the
taking of or failure 10 take such action violates any law, rule, or regu-
lation implementing or directly concerning merit system princi-
ples.204 Personnel actions based on prohibited reasons are called
“prohibited personnel practices.””205 Employees subjected to ad-
verse actions based on only such prohibited reasons may simultane-
ously appeal to the MSPB2°¢ and seek assistance from the OSC.2%7

Final Board decisions may be appealed by employees to the
United States Court of Appeals for the Federal Circuit.2°®8 OPM can
also appeal if the Director of OPM determines that the Board erred
in interpreting a civil service law, rule, or regulation affecting per-
sonnel management and the Board’s decision will have a substantial
impact on a civil service law, rule, regulation or policy directive.209
The OSC presently has no authority to appeal a Board decision.

The OSC is an independent investigative and prosecutorial com-
ponent of the MSPB.21® The special counsel conducts prohibited

199, 5 U.S.C.A § 1202 (West Supp. 1988).
200. 5 US.C. § 1204 (1982).

201, 14 § 7513(d).

209. M § 7701{a); 5 C.F.R, 35] (1987).

208. 5 U.S.C. § 1206(a) (1982).
204. Id § 2302(b).

205. Id § 2302(a).

206, I1d. § 7701(c)(2)(B) (affirmative defense).
207. Id § 1206(a)(1).

208. i § 7705(b}(1).

209, 4 § 7703{d).

210. Seetd § 1204,
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personnel practice investigations 1o determine whether employee
complaints of improper management actions are valid, The Office
may also conduct investigations in the absence of a complaint. 2! If
an investigation indicates that a prohibited action has taken place
the Special Counsel may seek corrective action from the agency and,
if the agency fails to take action, he can take the complaint to the
MSPB to seek enforcement of the recommendation.?12 '
The special counsel may petition the MSPB for administrative in-
junctions or stays.?!* The stay restores an employee who alleges to
be a victim of a prohibited personnel practice to his or her job while
a corrective action is being prepared or considered.?'* The special
counsel also prosecutes disciplinary action complaints against fed-
eral employers who engage in prohibited personnel practices, who
violate orders of the MSPB, or who violate statutes related to the
merit system, such as the Hatch Act.215
Finally, the Special Counsel has a duty, parallel to but indepen-
dent from its defense of employees from retaliatory personnel ac-
tions, to screen whistleblowing disclosures and order agency
investigations of the substance of allegations, under conditions of
strict confidentiality to protect the employee.26
Statutory protection for employees against personnel actions in
reprisal for disclosure of government wrongdoing or fraud, ie.,
“whistleblowing,” was a matter of particular concern and attention
of the sponsors of the reform legislation. The CSRA established the
first protection against such action by making it a prohibited person-
nel practice.2!” The general intent of Congress in enacting the
whistleblowing protection provisions of the CSRA was to encourage
the disclosure of illegality, waste, and corruption in government by
protecting those employees who “blow the whistle” on such acuivity,
and in so protecting and encouraging such disclosures, to ultimately
increase the efficiency and effectiveness of the federal service. As
stated in the Senate Report on the whistleblowing provisions of the
civil service reform legislation:
Often, the whistle blower’s reward for dedication to the highest
moral principles is harassment and abuse. Whistle blowers fre-
quently encounter severe damage to their careers and substantial
economic loss, -
Protecting employees who disclose. government illegality,
waste, and corruption is a2 major step toward a more effective civil
service. In the vast Federal bureaucracy it is not difficult to con-
ceal wrongdoing provided that no one summons the courage to
disclose the truth. Whenever misdeeds take place in a Federal
agency, there are employees who know that it has occurred, and

211. I1d § 1206(a)(3).

212. Id § 1206{c)(1).

218, 14 § 1208,

214. 1d. § 1208(a)-{c).

215, Id § 1206(e) (referencing the Hatch Act, 5 US.C, §§ 7321-7327 (1982 & Supp.
IV 1986)).

216. Id. § 1206(b).

217, 1d § 2302(b)(8).
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who are outraged by it. What is needed is a means to assure them
that they will not suffer if they help uncover and correct adminis-
trative abuses. What is needed is a means to protect the Pentagon
employee who discloses billions of dollars in cost overruns, the
GSA employee who discloses widespread fraud, and the nuclear
engineer who questions the safety of certain. nuclear plants,
These conscientious civil servants deserve statutory protection
rather than-bureaucratic harassment and intimidation.?!8

Evidence accumulated by the Senate Governmental Affairs Com-
mittee and .the House Committee on Post Office and Civil Service
indicates that the expectations of the Congress have not been
met.2'® Two major sources of concern have been identified. First,
the Office of Special Counsel has viewed its principal role to be that
of protector of the merit system rather than as a guardian and safe
haven for individual whistleblowers and other victims of prohibited
personnel practices.2?° As a consequence, the Senate Govérnmen-
tal Affairs Committee concluded: “[Tlhis emphasis on protecting
the ‘system’ is flawed because it sends a message that the interests of
the individual participants in that system are not OSC’s priority."22!
Senate and House ‘committee studies also indicate that employee
perception-of OSC is in fact extremely negative and distrustful as a
result of OSC.actions and practices which are seen as either unsup-
portive or positively detrimental to employees sgeking assistance.222

The second problem area identified concerns restrictive MSPB
and federal court decisions that have made it extremely difficult for
whistleblowers and other alleged victims of prohibited personnel
practices to win redress. Under those rulings, for example, a
whistleblower has the burden of demonstrating that his actions were
a substantial, motivating, or predominant factor in the personnel ac-
tion under question, a standard that essentially requires proof of
subjective motivation.??* '

Senate Bill 508 was an attempt to address these perceived impedi-
ments to effective protection and encouragement of employee dis-
closure of government mismanagement and fraud. It sought to
accomplish this by making OSC a separate, independent agency and
by granting it limited litigating authority; by directing OSC to pro-
tect whistleblowers and specifying the instances in which the special

218. S. Rer. No. 969, 95th Cong., 2d Sess. 8 (1978).

219. See generally S. Ree. No. 413, 100th Cong., 2d Sess. (1988) [hereinalter Senate
RepoRT] (accompanying S. 508); H. Rep. No. 274, 100th Cong,., Ist Sess. {1988) [herein-
after House Report] {(accompanying H.R. 25).

220. SeNATE REPORT, supra note 219, at 7-10; House REPORT, supra note 219, at 20-
25.

221. SenaTE REPORT, supra note 219, at 8.

222, See 4d. at 7-11; House REPORT, supra note 219, at 19-2).

29223. SENATE REPORT, supra note 219, at 11-16; House ReroRT, supra note 219, at 25-
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counser may reveal either the identity of a person who discloses in-
formation to him or the information so disclosed; by allowing em-
ployees alleging reprisal for whistleblowing to seek a MSPB hearing
on their own if the OSC does not agree 1o proceed with their case
within a specified period; by authorizing the MSPB 1o grant protec-
tive orders to protect a witness or individual from harassment either
during a proceeding pending before the Board or during an OSC
investigation; by providing that a showing that whistleblowing was a
factor in the personnel action establishes a prima facie case of repri-
sal for whistleblowing that may be overcome only if the agency dem-
onstrates by clear and convincing evidence that it would have taken
the same action in the absence of the disclosure; by changing the
definition of whistleblowing to include threats as part of the prohib-
ited personnel practice; and by providing for the payment of reason-
able attorney fees in all types of proceedings before the MSPB or
the courts where the employee prevails and the decision is based on
the finding of a prohibited personnel practice.®®* With particular
regard to the provisions objected to by the President, the foﬁowing
may be useful additional background for the legal analysis that
follows.

i. Creation of an I:zdependent Oﬁce of Speaai Counsel

When initially established under the CSRA, 0SC was part of
MSPB. A Government Accounting Office (GAO) report in 1980
criticized the arrangement on the ground the Board’s and OSC’s
cffectiveness were being diluted because of the confusion over each
entity’s responsibility and authority. Subsequently, the MSPB sub-
mitted a legislative proposal that would have separated OSC from
MSPB and made it an independent agency. In the absence of legis-
lation, the Board and OSC separated themselves administratively in
1984.22% Section 1211 of Senate Bill 508,26 as well as centain other
‘provisions for independent action,??? codified .that separation 28
Otherwise, the original provisions for appointment and tenure——

224. S. 508, 100th Cong. 2d Sess, 134 Conc. Rec. $15,329.35 (daily ed. Oct. 7,
1948).

225, Senave Report, supra note 219, at 18,

226. The amendments to U.S.C. die 5, were contained in 8. 508, 10Gth Cong,, 2d
Sess. §§ 3{a), 4, 5a), 6, 134 Conc. Rec, $15,329-35, as amended &y §. Con. Res. 160,
100¢th Cong., 2d Sess., 134 Conc. Rec. §15,337 (daily ed. Oct. 7, 1988). For the sake of
convenience the relevant code sections will be referred o as sections of §. 508,

227, Other indicia of scparation and independence include the special counsel’s
power to issue and scek enforcement of subpoenas, 8. 508, 100th Cong., 2d Sess. § 3(a)
{§ 1212(b}2Y, 134 Cong, Rec. 515,330 (daily =d, Qa1 7, 1988); 1o designate Office of
Special Counsel (OSC) atiorneys 1o represent the Office in divil litigation brought in
connection with any function carried out by the Office, o {§ 1212(c}), 134 Cono, Rec.
§15,331; to seck judicial review of Merit Sysiem Proiection Board (MsPB} decisions, id.
(§ l?i?(d}d}(A)). to appoint necessary support personnel, id (8 1212(c)()} and to
make reports 1o or testify before Congress with respect to the functions, responsibilities,
or other matters relating 1o the Office without clearance or approval b) any other admin-
istrative authority, id {(§ 1217), 134 Conc. Rec. §15,333.

228. M (§ 1211}, 134 Cone. Rec. 515,350,

666 fvor, 57:627



122

rtosenberg

THE GEORGE WASHINCTON LAW REVIEW

presidential appointment, advice and consent, five-year term, and
removability only for cause—would remain unchanged by the bill,

2. OSC Lingating Authonity

As previously indicated, under current law the special counsel has
no independent litigating authority. Senate Bill 508 would alter that
situation as follows.

Section 1212(c) would allow attorneys designated by the special
counsel to represent the OSC in any civil action brought in connec-
tion with OSC’s functions.?2? Section 1212(d) would establish the
rules under which the special counsel may intervene in proceedings
before the MSPB.?3¢ Where the proceeding is an appeal from an
adverse action under 5 U.S.C. § 7701, or an individual right of ac-
tion created by newly added section 1221 of title 5, United States
Code, the general rule would be that the special counsel could not
intervene without the consent of the individual bringing the ac-
tion.?3} An exception is provided under subsection 1212(d)(2)(B),
which states that the special counsel may intervene in employee ap-
peals before the MSPB where the employee has been charged with
committing a prohibited personnel practice or where the special
counsel.has provided the agency with a waiver allowing that agency
to-take disciplinary action against an employee under special coun-
sel investigation 232 )

Finally, under subsection 1212(d)(3), the special counsel would
be authorized to obtain judicial review of any MSPB decision in
which the special counsel is a party. This would include cases where
the special counsel seeks disciplinary action against employees as
well as where the special counsel seeks corrective action on behalf of
employees.233 ’

3. Requirement of OSC Reporting Without Clearance

Section 1217 of the bill provides that the special counsel or an
employee designated by him “may transmit to the Congress on the
request of any committee or subcommittee thereof, by report, testi-
mony, or otherwise, information or views on functions, responsibili-
ties, or other matters relating to the Office, without review
clearance, or approval by any other administrative authority.”?34
The same provision was included as part of the original CSRA,23%

229. Jd. (§ 1212(c)), 134 Conc. Rec. 515,381.

250, I (§ 1212(d)).

231, M (§ 1221), 134 Conc. Rec. §15,334,

252. 1. {§ 1212(d)(2)(B)). 134 Conc. Rec. $15,381.
© 233, Id (% 1212(d)M3).

234, Id. (§ 1217), 184 Conc. Rec, §15,333,

2385. 5 US.C. § 1209(a) (1982).
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and is carried forward with respect to MSPB as section 1205 of the
bill.#3¢ The President has raised no constitutional objection to the
imposition of such a reporting requirement on the MSPB.

8. Congressional Authority to Create an Independent Office
of Special Counsel »

President Reagan’s veto message raised constitutional objections
to section 1211 of Senate Bill 508, which *“‘creates an Office of Spe-
cial Counsel and purports to insulate the Office from presidential
supervision and to limit the power of the President to remove his
subordinates from office,” because it is “inconsistent with the Presi-
dent’s constitutional authority and duty to faithfully execute the
laws, [and to] supervise his subordinates in the Executive
branch.”’237 The President’s assertion rested on a reading of three
seminal removal decisions by the Supreme Court—AMyers, Humphrey's
Executor, and Wiener—to the effect that where an officer appointed by
the President, with the advice and consent of the Senate, performs
only purely executive functions and does not: (1) adjudicate cases
concerning individual rights, (2) grant or deny claims of individuals,
or (3) is not the head of a “quasi-legislative” or "quasi-judicial”
agency, that officer must be subject to removal by the President
without restriction.?3% This reading of Congress’s ability to insulate
executive branch officials from at-will presidental removal, how-
ever, is untenable after the Supreme Court's rulings in Monrison. As
has been more fully detailed, the burden is now on the executive to
demonstrate that the complained of congressional action has either
reassigned one of its core functions to another branch or is an exer-
cise of the function by the Congress itself.23® Proof of encroach-
ment or aggrandizement, normally shown as an incursion on a
textually committed power, ends the inquiry without more. But if
the matter involves the congressional ordering of arrangements
within or between agencies of shared responsibility, the executive
must demonstrate that the challenged arrangement, first, prevents
him from carrying out his constitutionally assigned functions and
then, if it does, that the congressional action is not justified by an
overriding need to accomplish some legitimate legislative goal.

Application of this standard to the establishment of the Office of

- 236. S. 508, 100th Cong. 2d, Sess. § 3(a) (§ 1205}, 134 Conc. Rec. 515,330 (daily ed.

Oct. 7, 1988).

237. Memorandum of Disapproval for the Whistleblower Protection Act of 1988, 24
WEeExkLy Comp. Pres. Doc. 1377, 1378 (Oct. 31, 1988).

288. Variations of this argument have been made by the Depariment of Justice in a
number of forums. See, e.g., Hearing on Environmental Compliance by Federal Agencies Before
the Subcomm. on Oversight and Investigations of the House Comm. on Energy and Commerce, 100th
Cong., st Sess, 206-13 {1987) (Environmental Enforcement Hearings) {statement of F,
Henry Habicht 11, Assistant Auworney General, Land and Natwral Resources Division,
Depariment of Justice); Role of OMB In Regulation: Hearing Before the Subcomm. on Oversight
and Investigations of the House Comm. on Energy and Commerce, 971h Cong., lst Sess. 152.58
{1981} {memorandum for David Stockman, Director, Office of Management and Budget.
regarding Proposed Executive Order on Federal Regulation); Brief of the United States
al 44-46, Bowsher v. Synar, 474 U.S. 714 (1986) {Nos. 85-1377, 85-1378, 85-1379},

239. See supra notes 85-103 and accompanying text.
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Special Counsel as-an independent entity would appear to raise no
constitutional doubts as to its validity. There can be no question of
congressional "“aggrandizement” of executive powers or functions.
As with the independent counsel, Congress has retained for itself no
powers of supervision or control over the special counsel. Con-
gress’s role under Senate Bill 508 is limited to receiving reports or
. other information and oversight of OSC’s activities, which the Morri-
son Court noted are “functions that we have recognized generally as
being incidental to the legislative function of Congress.”’240

Moreover, as with the independent counsel, the functions of the
‘special counsel are unlikely to be found to undermine impermissibly
the powers of the executive branch or to disrupt the proper balance
between the coordinate "branches by preventing the executive
branch from accomplishing its constitutionally assigned functions.
Although the President’s ability to control and supervise the special
counsel is reduced by the for-cause removal limitation, as Morrison
noted it is not totally eliminated. “Good cause” certainly encom-
passes “‘misconduct,”#4! -and in view. of the carefully delineateg

. manner in which the bill would confine the special counsel's discre-
tion,?42 the grounds for a misconduct termination are readily evi-
dent and available. ‘

JIn_addition, unlike the independent counsel,. the President has
considerably more direct control over the special counsel. The ini-
tial ‘selection of a special counsel is in the hands of the President,
and OSC must secure its annual budget approval through the Office
of Management and Budget review process.?*3 Finally, also like the

- independent counsel, the special counsel “is an inferior officer . . .
with limited jurisdiction and tenure and lacking policymaking or sig-
nificant administrative authority.”##4 The special counsel’s charter
is limited to the inivestigation of prohibited personnel practices and
a confined litigating authority. Any substantive action based on its
findings and recommendations must be gotten through MSPB, i.e.,
stays, corrective actions, or disciplinary actions. Its litigating au-
thority under Senate Bill 508 is limited to seeking judicial review of
MSPB decisions.

240. Morisson v. Olson, 108 S. Ct, 2597, 2621 (1988} (citing McGrain v. Daugherty,
273 US. 185, 174 (1927)).

241. Id. at 2619-20.

242, Senate Bill 508, for example, defines when the special counsel can intervene in
cases before the MSPB, S. 508, 100th Cong., 2d Sess. § 3(a) (section 1212(d)(2)), 134
Cong. Rec. 515,331 (daily ed. Oct. 7, 1988), and limits his zbility to disclose informa-
tion obtained from employees, id. (§8 1212(h), 1213), 134 Conc. Rec. §15,331-32,

248. MSPB must simultancously submit its annual budget request to Congress and
OMB. 5 US.C. § 1205() (1982). OSC is not required to do so under S. 508, thus
giving a somewhat greater measure of control 1o OMB over OSC.

244. Morisson, 108 S. Ct. a1 2619,
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Finally, Senate Bill 508 may be seen as integral to the long evolv-
ing scheme to ensure the integrity, honesty, and efficiency of gov-
ermnental  operations. Experience  has  demonstrated  that
government employees who feel free to testify truthfully at public
fora are essential tools of government accountability.245 Histori-
cally, Congress has acted decisively to eliminate obstacles. that
would prevent government employees from providing it with infor-
mation. Around the turn of the century, Presidents Theodore
Roosevelt and William Howard Taft imposed a series of gag orders
on federal employees prohibiting them from communicating with
Congress on grievances or other matters except through and with
the consent of department heads. 26 Congress responded with pas-
sage of the Lloyd-LaFollette Act of 1912,247 which provided: “The
right of persons employed in the Civil Service of the United States,
either individually or collectively, to pétition Congress or any mem-
ber thereof, or to furnish information to any House of Congress, or
to any Committee or Member thereof, shall not be denied or inter-
fered with,"2%¢ In the Civil Service Reform Act of 1978, Congress
again emphasized its need for a free flow of information from the
executive branch by making it unlawful 1o take reprisals against
whistleblowers. 249 The Senate Report declared: “Protecting em-
ployees who disclose government illegality, waste, and corruption is
a major step toward a more effective civil service. In the vast Fed-
eral bureaucracy it is not difficult to conceal wrongdoing provided
that no ane summons the courage to disclose the truth.”25¢ In addi-
tion to 8. 508, the 100th Congress saw enactment of the Military
Whistleblower Protection Act.28!

245. See generally Classified Information Nondisclosure Agreements: Hearings Before the Sub-
comm. on Human Resources of the House Comm. on Post Office and Civil Service, 100th Cong., Ist
Sess. 157 (1987) (identifying problems of accountability, communication, and alle~
giance, and suggesting aliernatives for encouraging reporiing); STAFF oF Sen. PaTRICK |
LEany, 95Tu ConG., 2D Sess., THE WHISTLESLOWERS: A REPORT ON FEDERAL EMPLOYEES
Wito DiscLose AcTs oF GOVERNMENTAL WasTE, Asuse ann CORRUPTION PREPARED FOR
THE SENATE Comm. ON GOVERNMENTAL AFFAIRS 10-15 (Comm. Print 1978) (examining
administrative requirement that federal employees holding security clearances sign life-
long nondisclosure agreements),

246. See generally S, SPero, GOVERNMENT As EMpLover 117-43 (1972), The Roosevelt
gag orders prohibited employees of all agencies from communicating with Congress
“etther directly or indirectly, individually or through associations, to solicit an increase
of pay or to influence or attempt 1o influence in their own interest any other legislation.”
id. a1 128, President Taft supplemented the Roosevelt orders by extending the prohibi-
tion Lo cover “‘congressional action of any kind" and by adding a prohibition against
employees “[rlespondling] 1o any request for information from either House of Con-
gress, or any Committee of either House of Congress, or any committee of either House
of Congress, or any Member of Congress except through, or as authorized by the head
of his department.” Exec. Order No. 1142 {Nov. 26, 1909), reprinied in 48 Cone. REC.
7513 (1812).

247, Actof Aug. 24, 1912, ch. 389, 37 Stat. 539.

248, Id. § 6, 37 Stat. at 555 (current version at 5 U.S.C. § 7211 (1982)).

249. 5 U.S.C. §2302(b)(8) (1982).

250. S. Rer. No. 969, 95th Cong., 2d Sess. 8 (1978).

251. Mational Defense Authorization Act, Fiscal Year 1980, Pub. L. No. 100.456,
§ 846(a), 102 Stat. 1918, 2027-30 (1988) (10 be codified at 10 U.S.C. § 1034) (amending
statutory protections for military employees who inform Congress 10 cover specifically
disclosures of classified informaiion).
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It could not be seriously claimed that Congress would be acting
outside the scope of its Article I powers in legislating with regard to
the responsibilities and duties of officers and employees of the exec-
utive branch with respect to maintaining honesty and efficiency in
governmental operations.252 In view of the congressional findings
that the scheme it set up in 1978 is flawed, the proposed remedies,
which include insulation of the Special Counsel from presidential
influence, would appear to be a legitimate legislative response to a
pressing governmental need. _

In sum, then, it would appear highly likely that the scheme pro-
posed for the Office of Special Counsel under Senate Bill 508 would
pass judicial muster under these precedents.

C. Direct Reporting to Congress

Section 1217 of S. 508 would allow the Special Counsel to inform
a requesting congressional committee, by report, testimony, gr
otherwise, as to information he may have, or about his views, with
respect to the functions, responsibilities, or other matters relating to
OSC, "‘without review, clearance, or approval by any other adminis-
trative authority.”’253 Presumably this could vitiate, at the discretion
of the special counsel,?®* the budget review, legislative clearance,
and rules oversight powers that the President, through the Office of
Management and Budget (OMB), now enjoys. The President con-
tends that this would effect an unconstitutional diminution of his
authority to faithfully execute the laws, supervise his subordinates in
the executive branch, and recommend such measures to the Con-
gress as he judges necessary and expedient.

However, Congress’s authority to impose direct reporting re-
quirements on agency officials, while amply supported by the case
law just reviewed in Section IlI, also rests independently on Con-
gress’s constitutional prerogative to inform itself in aid of its legisla-
tive functions. Here again both historical practice and judicial
precedent support the validity of such provisions.

It is well settled that Congress in legislating pursuant to the pow-
ers granted it under Article I, section 8 of the Constitution, as well

252, See Bush v. Lucas, 462 U.S. 367, 381-90 (1983) (reviewing approvingly the elab-
orate remedial scheme for federal employces “that has been constructed step by step,
with careful attention to conflicting policy considerations™). )

258. §. 508, 100th Cong., 2d Sess. § 3(a) (§ 1217), 134 Cone. Rec. §15,333 (daily ed.
Oct. 7, 1988).

254. The provision states that the special counsel “*may transmit 10 the Congress on
the request of any commitiee or subcommittee’ the infornation requested, id.,, and thus
does not appear mandatory.
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as powers granted in other parts of the Constitution, has the author-
ity, under the Necessary and Proper Clause, to create the bureau-
cratic infrastructure of the executive branch and to determine the
nature, scope, power, and duties of the offices so created.?5® More-
over, as a general matter, the Supreme Court has spoken very
broadly of the legislative power over offices. Where Congress deals
with the structure of an office—its creation, location, abolition, pow-
ers, duties, tenure, compensation, and other such incidents——its
power is virtually plenary.25¢ Only where the object of the exercise
of the power is clearly seen in the particular situation as an attempt
to effect an unconstitutional purpose, e.g., congressional appoint-
ment or removal of an officer,257 have the courts felt constrained to
intervene, More recently, the Court in Morrison reaffirmed Con-
gress’s authority to require the submission of reports and other in-
formation to it from officials, and the exercise of oversight over
agencies, as “'functions that we have recognized generally as being
incidental to the legisiative function of Congress.'258

With particular regard to Congress’s informing function, the
Supreme Court in Nixon v. Administrator of General Services had occa-
sion to note that “‘there is abundant statutory precedent for the reg-
ulation and mandatory disclosure of documents in the possession of
the Executive Branch™ and that “[s]uch regulation of material gen-
erated in the Executive Branch has never been considered invahid as
an invasion of its autonomy.”?*¥ There the Court cited with ap-
proval the Freedom of Information Act,%%? the Privacy Act of
1974,251 the Government in the Sunshine Act,?62 the Federal
Records Management Act,2%3 and provisions concerned with census
data?%* and tax returns2%® as appropriate instances of such regula-
tion. In Nixon v. Administrator of General Services, the Court upheld the
Presidential Recordings and Materials Preservation Act,25¢ which
protects, inter alia, public access to former President Nixon's presi-
dential papers from presidential claims of violations of the doctrines
of separation of powers and executive privilege.

Moreover, the statute books are replete with examples of Con-
gress limiting review by OMB of budget requests, legislative pro-
posals, proposed agency rules, and other required reports and
documents. Thus, since 1973, Congress has mandated that the

255. Buckley v. Valeo, 424 U.S. |, 138 (1976).

256. See, e.g., Mistretta v. United States, 109 S. Ct. 647 (1989); Morrison v. Olson, 108
S, Ct. 2597 (1988); Crenshaw v. United States, 134 U.S. 99, 105-06 (1890).

257. See Bowsher v. Synar, 478 U.S. 714 (1986); Buckley v. Valeo, 424 U.S. 1 (1976).

258. Momison, 108 S. Ct. at 2621 (citing McGrain v. Dougherty, 273 U.S. 135, 174
(192,

259. Nixon v. Administrator of Gen. Servs., 433 U.S, 425, 445 (1977).

260. 5 US.C. § 552 (1982).

261. 14 § 552(a) (1982).

262. Id § 552(b)(1982).

263. 44 U.S.C. §§ 2101-2114 (1982).

264. 13 U.S.C. §§ 8-9 (1982),

265. 26 U.S.C. § 6103 (1982).

266. 44 U.S.C. § 2201 (1982).
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budget requests of the U.S. Postal Service,267 and the U.S. Interna-
tional Trade Commission, 268 be submitted to Congress without re-
vision, and that the budget requests and le%ﬁlative proposals of
other agencies be submitted concurrently to OMB and Congress, 269
Also, Congress has exempted the Securities and Exchange Commis-
sion, the Board of Governors of the Federal Reserve System, the
Federal Deposit Insurance Corporation, the {Federal Home Loan
Bank Board, and the National Credit Union Administration from
OMB clearance of their legislative proposals and comments.2?¢
OMB also has been precluded from imposing Executive Order
12,291 review on Agricultural Marketing orders of the Department
of Agriculture?’! or regulations of the Bureau of Alcohol, Tobacco
and Firearms of the Treasury Department.2?2 OMB may review re-
ports to Congress required of the Secretary of Health and Human
Services but it may not revise them or delay their timely submis-
sions.?’3 Reports and documents required by Congress of the In-
spector General of the Department of Energy need no clearance or
approval beyond the Secretary of Energy or Federal Energy Regula-
tory Commission.?”* And no clearance is required for reports of the
Chief Counsel of the Office of Advocacy of the Small Business

267. See Act of june 30, 1974, Pub. L. No. 98-328, § 3, 88 Stat. 287, 288 (codified at
39 U.S.C. § 2009 (1982)).

268, Sze Trade Act of 1974, Pub. L, No. 93-618, § 175(a)(1), 88 Stat. 1978, 2011
{1975} (codified at 19 U.S.C. § 2232 (1982)).

269. See, eg., Privacy Act of 1974, Pub. L. No. 93-579, § 5(a)(5), 88 Stat. 1896, 1906
{current version at 5 U.S.C. § 552(a) (1982)) (Privacy Protection Study Commission);
Civil Service Reform Act of 1978, Pub. L. No. 95-454, § 202(a), 92 Stat. 1121, 1125
{codified at 5 U.S.C. § 1205 () (1982)) (Merit Systems Protections Board); Commodity
Futures Trading Commission Act of 1974, Pub. L. No. 93-463, § 101(a}(3)(9)(A), 88
Stat. 1389, 1389 {codified at 7 U.S.C. § 4a(h)(1)-(2) (1882)) (Commodity Futures Trad-
ing Commission); Consumer Product Safety Act, Pub. L. No. 92-578, § 27(k)}, B6 Siar.
1207, 1229 (1972) {(codified at 15 U.S.C. § 2076(k) (1982)) (Consumer Product Safety
Commission); Railroad Revitalization and Regulatory Reform Act of 1976, Pub. L. No,
94-210, § 311, 90 Stat. 51, 60 {(codified at 31 U.8.C. § 1108() {1982)) (Interstate Com-
merce Commission); Department of Energy Act, Pub. L. No. 85-91, § 401(j), 91 Stat.
565, 582 (codified at 42 US.C. § 717(j} (1982)) (Federal Energy Regulatory Commis-
sion); AMTRAK Improvement Act of 1975, Pub. L. No. 63-146, § 12, 87 Stat. 546, 553
(codified at 45 U.S.C. § 601(d) (1976)) (National Railroad Passenger Corporation);
Regional Rail Reorganization Adt of 1973, Pub. L. No. 93-236, § 202, 87 Stat. 985, 990
{codified at 45 U.S.C. § 712(D) (1982)} (United Siates Railway Association); Hazardous
Materials Transportation Act, Pub. L. No. 93-633, § 304(b)(7), 88 Stat. 2166, 2170-71
{19?,’:’) (codified at 49 U.S.C. § 1903(b)(7) (1982)) (National Transportiation Safety
Board).

270. Aci of Oct. 28, 1974, Pub. L. No. 93-495, § 111, B8 Stat. 1500, 1506 (codified at
12 US.C. § 250 {1982)).

271, Executive Office Appropriations Aci of 1987, Pub. L. No: 99-581, § 10k(m),
1986 U.S. Cope Conc, & ApMiN. NEws (100 Siat) 811, 817,

272, Executive Office Appropriations Act of 1987, Pub. L. No. 99-500, § 101(m),
1986 U.5. Cope Conc. & Apmin, News (100 Stat) 309, 517,

273. 42 US.C. § 242m(a)(3) (1982).

274, M. § 7138() (1982).
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In addition, statutory requirements that executive branch officials
report directly to the Congress trace their roots to the very first
Congress. The legislation establishing the Treasury Departmeut re-
‘quired the Secretary to report to Congress “and generally o per-
form all such services relative to the finances, as he shall be directed
to perform.””?76 Pursuant to this mandate, Alexander Hamilton, the
first Secretary of the Treasury, submitied seminal reports to the
Congress at the direction of the House of Representatives. Each
report began with an acknowledgement of the order of the house
that had directed him to report.?”? Prior to the passage of the
Budget and Accounting Act of 1921,27% which established the Presi-
dent’s authority over the agency budget process, each agency had
submitted its annual budget request directly to Congress. Finding
this process inefficient and unwieldy, Congress created the Bureau
of the Budget (now the Office of Management and Budget)??? to
review the morass of agency budgetary information and to approve
agency budget requests.?®® In addition to authority to review and
approve agency budget requests, the Bureau was subsequently au-
thorized to clear proposals for legislation or agency comments on
proposed legislation.28!

However, -Congress’s voluntary relinquishment of this authority
has not been unequivocal. Either house may request an agency offi-
cial to submit directly to it *‘an appropriations estimate or request, a
request for an increase in that estimate or request, or a recommen-
dation on meeting the financial needs of the Government.’"282 Also,
as has just been catalogued, Congress has selectively required si-
multaneous-or unaltered submission of budget requests and legisla-
tive proposals and comments.

The Supreme Court has long recognized the validity of direct re-
porting requirements.?®® At the core of this aspect of congressional
authority is the recognition of the legislature’s need for reliable in-
formation in. order to fulfill its constitutionally mandated functions,
. As a general proposition; it may be posited that, in the absence of a
countervailing constitutional privilege or a self-imposed statutory

275. 15 U.S.C.A. § 634 (West Supp. 1988). Also, all independent regulatory agen-
cies may override OMB’s veto of their information cellection requesits under the
Paperwork Reduction Act. 44 U.S.C. § 3507(c) (1982).

276, Act of Sept. 2, 1789, ch. 12, § 2, | Stat. 65, 66.

277. Ser. £g. 2 Annats oF Coneg. 1991 (1790) {report on Public Credit); id at 2031
(Repor( on a National Bank); 3 ANNaLs oF Cone. 971 (1791) (Report on Manufactures)
(noting thai the '[t]he Secrelary of the Treasury, in obedience to the order of the House
of Representatives .

278. Ch. 18, 42 Stat. 20 (1921) (amended 1974).

279. Seeid. § 207 (establishing the Bureau of the Budget), amended by Act of March 2,

1974, Pub. L. No, 93-250, 88 Stat. 11 (1974} (current version at 31 1).5.C. § 501 (1982))
(establishing the Office of Management and Budget).

280. See generally L. FisHER, PRESIDENTIAL SPENDING POWER, ch I (1975).

281, See Executive OrFicE oF THE PRESIDENT, OFFICE OF MANAGEMENT AND BubGET,
LEGISLATIVE COORDINATION AND CLEARANCE: CircuLar No. A-19, Revisep {Sept. 1979).

282, 81 U.S.C. § 1108(e) (1982).

283. -See, e.g., INS v. Chadha, 462 U.S. 919, 935 .9 (1987), Sibbach v. Wilson & Co.,
312 U.S. 1, 15 (1941).
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restriction upon its authority, the Congress {and jts committecs) has
broad power to compel information needed to d;schargf: its legisla-
tive function from executive agencies, privaie persons, and organi-
zations. In addition, within certain constraints, the information so
obtained may be made public. The fact that the executive has deter-
mined for its own internal purposes that a particular item generally
should net be disclosed does not prevent either house of Congress,
or its committees and subcommittees, from obtaining and publish-
ing information that it considers essential for the proper perfor-
mance of its functions. The case law delineating Congress's
expansive oversight authority demonstrates its virtually plenary
power in this area.

Thus, although there is no express provision of the Constitution
which specifically authorizes the Congress to conduct investigations
and take testimony for the purpose of performing its legitimate
functions, the practice of the British Parliament and numerous deci-
sions of the Supreme Court have firmly established that the investi-
gatory power of Congress is so essential to the legislative function
as to be implied from the general vesting of legislative power i
Congress.28% Chief Justice Warren speaking for the Court in Watkins
described the power as follows:

We start with several basic premises on which there is general
agreement. The power of the Congress o conduct investigations
is inherent in the legislative process. That power is broad. It en-
compasses inquiries concerning the administration of existing
laws as well as proposed or possible needed statutes. it includes
surveys of defects in our social, economic, or political system for
" the purpose of enabling the Congress to remedy them. It com-

prehends probes into departments of the Federal Government to-
expose corruption, inefficiency or waste. But, broad as is this
power of inquiry, it is not unlimited. There is no general author-
ity to expose the private affairs of individuals without justification
in terms of the functions of the Congress. . . . Nor is the Congress
a law enforcement or trial agency. These are functions of the ex-
ecutive and judicial departments of government. No inquiry is an
end in itself; it must be related 1o, and in furtherance of, a legiti-
mate task of the Congress.?85

Legitimate legislative tasks encompassing the power have been
defined as activities that are *“an integral part of the deliberative and

284, $er, 2., Nixon v. Administrator of Gen. Servs., 438 U.S. 425 {1977); Eastland v.
United States Servicemen's Fund, 421 U.8. 491, 505 {(1975); Barenblatt v. United States,
360 U.S. 109, 116-23 (1959); Waikins v. United States, 354 U.S. 178, 187 (1957} Mc-
Grain v. Daugherty, 273 U8, 135, 137 (1927); ser also United States v, American Tel. &
Tel. Co., 551 F.2d 384 (D.C. Cir. 1976).

285, Watking, 354 U.S. at |87,
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communicative processes by which Members participate in commit-
tee and House proceedings with respect to the consideration and
passage or rejection of proposed legislation or with respect to other
matters which the Constitution places within the jurisdiction of
either House.”286
In Eastland v. United States Servicemen’s Fund, 287 the Court reiterated
its view that the power of effective congressional inquiry is an inte-
gral part of the legislative process:
The power (o investigate and to do so through compulsory pro-
cess plainly falls within {the Grave! definition of legitimate legisla-
tive tasks]. This Court has often noted that the power 1o
invesiigate is inherent in the power 1o make laws because “[a] leg-
islative body cannot legislate wisely or effectively in the absence of
information respecting the conditions which the legislation is in-
tended to affect or change.’'288
Issuance of subpoenas, such as the one in question in Eastland, has
long been held 10 be a legitimate use by Congress of its power to
investigate. :
[W]here the legislative body does not itself possess the requisite
information [ . . . }J-~which not infrequently is true—recourse
must be had to others who do possess it. Experience has taught
that mere requests for such information olten are unavailing, and
also that information which is volunteered is not always accurate
or completel;] as some means of compulsion are essential to ob-
tain what is needed.?89

These broad principles of congressional investigatory authority
apply a fortiori to the exercise of Congress’s Article I power to cre-
ate the agencies and offices necessary to carry out its policy direc-
tives.290 Anticipation of a legislative need to know accurately what
an agency official actually thinks with respect to his agency's budget
or about changes in his agency’s legislative authority, whether re-
flected in an identifiable document or in his personal knowledge,
would appear well within the congressional prerogative. Reporting
provisions such as the one in question in no way significantly cir-
cumscribe the President’s duties to *“‘take care” that the laws be
faithfully executed or to *‘recommend to [Congress’s] Considera-
tion such Measures as he shall judge necessary and expedient.”29!
These clauses are not a source of substantive presidential power and
claims to that effect have been consistently rejected by the courts,292

286. Gravel v. United States, 408 U.S. 606, 625 (1973).

287, 421 U.S. 491 (1975).

288. Id. at 504 (quoting McGrain v. Daugherty, 273 U.S. 135, 175 (1927)).

289. 1d. 3t 504-05 (quoting McGrain v. Daugherty, 273 U.S. 135, 175 (1927)) {correc-
tions by author),

290. Buckley v. Valeo, 424 U.S. 1, 138 (1976).

291. U.S. Cownst. art, H, § 3.

292. See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952)
("[Tlhe President’s power to see that the laws are faithfully executed refutes the idea
that he is to be a lawmaker. The Constitution limits his functions in the lawmaking
Erocess to the recommending of laws he thinks wise and the vetoing of laws he thinks

ad.”); Myers v. United States, 272 U.S. 52, 177 (1926) {*The duty of the President to
see that the laws be executed is a duty that does not go beyond the laws or require him

876 Tver R7-697
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In the face of this case law and statutory precedent, the efficacy of
a claim that the separation of powers doctrine was violated as a re-
sult of 5. 508's reporting requirements is problematic. As has al-
ready been noted, in determining whether a statute disrupts the
balance between the coordinate branches, the Court first asks
whether the action of the challenged branch threatens 1o prevent
another “from accomplishing its constitutionally assigned func-
tions,” and, secondly, where there is a “potential for disruption,” it
determines “‘whether that impact is justified by the overriding need
to promote objectives within the constitutional authority” of the
moving branch.293
It would be difficult to argue that such requirements aggrandize
congressional power in derogation of presidential power. The
Chief Executive maintains his ability to communicate with the spe-
.. cial counsel in.order to influence his ultimate views. Moreover, the
President’s recommendatory duty under Article II is not circum-
scribed in any way by such a-provision. A proposed presidential al-
ternative, including the abandonment of a proposed course of
action, is'not precluded. The proposed lcgislation also does not
- prevent OMB from seeking budget cuts that might vitiate the efli-
cacy of a particular aspect of OSC’s functions. Thus, any intrusion
on the ability of the President to exercise his executive functions is
- likely to be deemed de minimis.2®* Finally, no decided case has ex-
panded the concept of executive privilege recognized in Uniled States
v. Nixon29% to cloak the kind of communications implicated by the

to achieve more than Congress sees fit to leave within his power.”); Kendall v. United
States ex rel. Stokes, 37 U.S. (12 Per.) 522, 613 (1838) (‘*“T'o contend that the obligation
imposed on the President to see the laws faithlully executed, implies a power to forbid
their execution, is a novel consiruction of the constitution, and entirely inadmissable.");
Lear Siegler, Inc. v. Lehman, 842 F.2d 1102, 1124 (9th Cir. 1988) {“To construe this
duty to faithfully execute the laws as implying the power to forbid their execution per-
verts the clear language of the ‘take care’ clause. . .."), reh'g en banc ordered sub nom. Lear
Seigler, Inc. v. Ball, 863 F.2d 693 (9th Cir. 1988) {en banc); National Treasury Employ-
ees Union v. Nixon, 492 F.2d 587, 604 (D.C. Cir. 1974) ("' That constitutional duty does
not permit the President to refrain from executing laws duly enacted by the Congress as
those laws are construed by the judiciary.”); Guadamuz v. Ash, 368 F. Supp. 1233, 1243
(D.D.C. 1973). (“[N]owhere does our Constitution extol the virtue of efficiency and no-
where does it command that all our laws be fiscally wise. It does most clearly, however,
state that laws, good or bad, be enacted by the Congress, and enforced by the President.
‘[1]f the power sought here were found valid, no barrier would remain to the executive
ignoring any and all congressional authorizations if he deemed them, no matter how
conscientiously, to be contrary to the needs of the nation.’ ) (quoting Local 2677, Am.
Fed'n of Gov't Employees v. Philips, 358 F. Supp. 60, 77 (D.D.C. 1973)).

293. Nixon v. Administrator of Gen. Servs., 433 U.S. 425, 4438 (1977) (citing United
States v. Nixon, 418 U.S. 683, 711-12 (1974)); accord Mistretta v. United States, 109 S.
Ct. 647, 660 (1989); Morrison v. Olson, 108 §. Ct. 2597, 2616, 2621 (1988); Commodity
Futures Trading Comm'n v. Schor, 478 U.5. 833, 851-52 (1986).

294, See Schor, 478 U.S. at 856; Ameron, Inc. v. United States Army Corps of Eng'rs,
809 F.2d 979, 997 (3d Cir. 1986), cert. dismissed, 109 S. Cr. 297 (1988).

205. 418 U.S. 683 (1974).
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type of reporting provision involved here.

The potential for disruption of the President’s ability to perform
his constitutional function is not apparent on the face of the instant
proposal. It must be argued that the particular type of presidential
communication and control argued for here—a veto power over the
transmission to Congress of non-sensitive documents or informa-
tion—is so central to the President's ability 1o “take care” that the
laws are being faithfully executed that he must have final say
whether they are to be used or not. That argument, however, was
severely undercut by Morrison. The Court found that the President’s
duly under the “take care” clause requires no more than that he
have “sufficient” control over the functioning of the independent
counsel to assure that she is carrying out her statutory duties. In
that case, the President's ability, through the Autorney General, to
remove an independent counsel “for cause” was deemed “suffi-
cient” to ensure that he could perform his constitutional func-
tions.296 The Morrison decision would therefore seem to lend strong
support to those court rulings that have precluded executive inter-
ference with the exercise of discretionary duties vested by Congress
in subordinate executive branch officials.29?

In light of the precedents and factors just reviewed, it would seem
likely that a court reviewing the question would find that the very
limited potential for disruption of executive functioning is justified
and necessary to support Congress's legisiative function and does
not create a significant impediment to the President’s execution of
the law,

D.  justiciability of Suits Brought by the Special Counsel
Against Sister Agencies

President Reagan’s veto message questions the constitutionality
of the special counsel’s authority to seek judicial review of MSPB
rulings when he has been a party to the proceedings on two
grounds: that it is an inherent executive prerogative to resolve in-
trabranch disputes; and that intra-agency disputes are nonjusticiable
controversies that may not be heard by Article III courts. He states:

Section 1212 (d)(3){A) of Title 5, as contained in the bill, purports
to authorize the Special Counsel to obtain judicial review of most
decisions of the Merit Systems Protection Board in proceedings to
which the Special Counsel is a party. Implementation of this pro-
vision would place two Executive branch agencies before a Fed-
eral court to resolve a dispute between them. The litigation of
intra-Executive branch disputes conflicts with the constitutional
grant of the Executive power to the President, which includes the

296. For a discussion of Morrisen, see supra notes 85-94 and accompanying text,

207, See, e.g., Kendall v, U.S. ex rel Stokes, 37 U.S. (12 Pet.) 524, 610 (1838); Marbury
v. Madison, 5 U.S. (1 Cranch) 137, 166 (1803); Ameron, Inc., 809 F.2d a1 997; Lear Sie-
gler, Inc. v. Lehman, 842 F.2d 1102 (9h Cir) reh g en banc ordered sub nom. Lear Scigler,
Inc. v. Ball, 863 F.2d 693 (0th Cir. 1988) (en: banc); Public Citizen v. Burke, 655 F. Supp.
318 (D.D.C, 1987), aff d, 843 F.2d 1473 (D.C. Cir. 1988); Gilchrist v. Collector of Cus-
toms, 10 F. Cas. 355, 356, 363 (C.C.D.S.C. 1808) (No. 5,420).
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authority to supervise and resolve disputes between his subordi-
nates. In addition, permitting the Executive branch to litigate
against itself conflicts with constitutional limitations on the exer-
cise of the judicial power of the United States to actual cases
or controversies between parties with concretely adverse
interests.298
We treat the threshold issue of justiciability first and then turn, in
subsection E, to an analysis of the separation of powers issue raised
by the claim of exclusive constitutional authority to resolve contro-
versies between agencies.

Where two executive branch agencies are on opposing sides of a
lawsuit, a court must assure itself that it is not being asked to decide
a question that is more properly addressed to the branch of govern-
ment of which the agencies are a part. Thus in dealing with cases in
which the government is apparently “suing itself,”” the courts have
had to satisfy themselves that the controversy before them is “justi-
ciable,” that is, a genuine controversy between the parties to the
suit, and that the controversy is appropriate for judicial resolu-
tion.®9? There must be a concrete adversity of interest between the
opposing parties. A court cannot entertain a collusive action or
render an advisory opinion.*%°

The Supreme Court has developed a fact-specific test to deter-
mine justiciability when the United States appears on both sides of a
dispute. Courts are directed to look behind the names of the parties
to determine the real party in interest. ‘“The mere assertion of a
claim of an ‘intra-branch dispute,” without more, has never operated
to defeat federal jurisdiction; justiciability does not depend upon a
surface inquiry.”’*¢! “[Clourts must look behind names that symbol-
ize the parties to determine whether a justiciable case or controversy
is presented.”%92 Therefore, even though a case could be denomi-
nated United States v. United States, if the case “‘involves controversies
of a type that are traditionally justiciable,”3%% if the setting of the
dispute assures concrete adverseness, and if the suit is not barred by
statuie, the case may be decided by an Article III court.304

In applying this test, the courts have found justiciable intrabranch

‘

298. Memorandum of Disapproval for the Whistleblower Protection Act, 24 WEExLY
Cowmp. Pres. Doc. 1377, 1378 (October 31, 1988).

299. See Baker v. Carr, 369 U.S. 186, 217 (1962).

300. See Muskrat v. United States, 215 U.S. 346, 356 (1911).

301. United States v. Nixon, 418 U.S. 683, 693 (1974).

802, United States v. ICC, 337 U.S. 426, 430 (1949).

303. /d

304. See, e.g., Uniied States v, Nixon, 418 U.S. at 697; United States v. Federal Mari-
time Comm’'n, 694 F.2d 793, 810 (D.C. Cir. 1982). .

19891 679



135

suits between cabinet agencies and so-called independent regula-
tory agencies, cabinet agencies and subordinate officials of other de-
partments, and the President and an independent executive officer.
Thus in United States v. ICC, %5 the United States, as a shipper, filed a
complaint with the ICC against railroads, claiming that the rates
charged were unreasonable, unjustly discriminatory, and violative of
the Interstate Commerce Act. The ICC found the conduct legal and
dismissed the United States’ complaint. The United States sought
review of the order in a federal district court. The lower court dis-
missed the case on the theory that the government could not sue
itself. The Supreme Court reversed, finding that although the gov-
ernment was nominally suing itself, the basic controversy was
whether the railroads had illegally exacted money from the United
States. The United States, as a shipper, was actually aggrieved by
the independent regulatory agency’s decision and order, and there-
fore, it found the controversy to be of a type “traditionally
justiciable."306 ‘

The Court has since followed ICC in a variety of contexts. In
Udall v. Federal Power Commission,®®? and Secretary of Agriculture v
United States,*®8 the departments of Interior and Agriculture, respec-
tively, sought review of adverse administrative orders after partici-
pating in the administrative proceedings of independent regulatory
agencies. While neither decision directly addressed the justiciability
question, both pointedly noted that Congress expressly authorized
governmental intervention and participation in the administrative
proceedings. 50

In United States v. Nixon,3'9 the special prosecutor sought to en-
force a subpoena duces tecum against President Nixon. The Presi-
dent argued before the district court that the court lacked
jurisdiction to issue the subpoena because the matter was an in-
trabranch dispute between a subordinate and superior officer of the
executive branch and hence not subject to judicial resolution.®!!
The conteation was renewed before the Supreme Court, where the
President further argued that the dispute was essentially a jurisdic-
tional one within the executive branch, which was analogous to'a
dispute between congressional committees. As such, it was a matter
in which the President should be the final arbiter since it involved
the preservation of the confidentiality of presidential communica-
tions.’12 The Court ruled that although the dispute was between
officials of the same branch of government, the issues before it—the
production or nonproduction of specified evidence sought by one

305. 337 U.S. 426 (1949).

306. id a1 430-81.

307, 387 U.S, 428 (1967).

808. 347 U.S. 645 (1954).

300. Udall, 387 U.S. at 433; Secvetary of Agric., 347 U.S. a1 647,

310. 418 U.S. 683 (1974).

311. United States v. Mitchell, 377 F. Supp. 1326, 1329 (D.D.C), off 4. sub nom.
United States v, Nixon, 418 U.S. 68% (1974).

812 United States v. Nixon, 418 U.S, at 692.93.
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official of the executive branch within the scope of his express au-
thority and resisted by the President on the ground of his duty to

- preserve the confidentiality of communications of the Chief Execu-
tive—were “‘of a type which are traditionally justiciable’"3!3 and were
raised in a setting that assured the “concrete adverseness3 of the
parties. It might also be noted that the United States v. Nixon Court
cited with approval two cases decided just one month before in
which the Court maintained jurisdiction over enforcement actions
brought by the Antitrust Division of the Justice Department where
the Comptroller of the Currency, an independent officer in the
Treasury Department; exercised his statutory authority to approve
bank mergers and participated in the litigation on the side of the
defendants.®®

In United States v. Federal Maritime Commission, *' the Antitrust Divi-
sion of the Justice Department brought suit to challenge the Federal
Maritime Commission’s approval of certain pooling agreements be-
tween shippers. The Antitrust Division had argued before the Com-
mission that the agreements violated the antitrust laws but the
Commission approved the agreements, thereby exempling the ship-
pers from the requirements of the antitrust laws. In response to the
intervenors’ argument that the Article 111 “case or controversy” pre-
requisite for federal jurisdiction was not met because the ““United

- States is suing itself,” the appeals court, following the rationale of
United States v. Nixon, held that the real parties in interest were the
Justice Department and the Commission and that the dispute over
the validity of the Commission’s order is a matier courts normally
resolve and that the setting assured the kind of adversarial confron-
tation that would allow for a proper presentation of the conflicting
points of view. The appeals court explained:

The Department of Justice is the authorized and traditional advo-
cate of antitrust policies in agency litigation, . . . which policies are
implicated by the “public interest” standard of section 15 of the
" Shipping Act, and the Commission obviously has a role before
this court as an advocate of its own perception of the public inter-
est. . . . This dispute over the validity of a Commission order
raises issues that courls traditionally resolve and the setting as-
sures the concrete adverseness on which sharpened presentation
of the issues is thought to depend. The pariies’ controversy is
justiciable.31?

318, Jd. at 697 (quoting United States v. ICC, 337 U.S. 426, 430 (1949)).
$14. i

315. Id. at 693 {citing United States v. Marine Bancorporation, Inc,, 418 U.S. 602
{1974}, and United States v. Connecticut Nat'l Bank, 418 U.S. 656 (1974)).

316. 694 F.2d 793 (D.C. Cir. 1982},
$17. 4 a 810,
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Finally, the common, noncontroversial character of such in-
trabranch litigation is illustrated by a more recent case in which the
Justiciability question was not even raised. Thus, in Confederated
Tribes & Bands of the Yokima Indian Nation v. Federal Energy Regulatory
Commission,3'® the Department of Commerce, together with an In-
dian tribe and environmental group, sued the Federal Energy Regu-
latory Commission (FERC) successfully to force it 1o prepare an
Environmental Impact Statement prior to the relicensing of a hydro-
electric power dam. In the case, the Department of Commerce was
represented by the Justice Department and FERC by its General
Counsel. &

On the other hand, some courts have held nonjusticiable suits be-
tween executive branch entities where the governmental interest on
both sides was found to be the same. In.an early case, Defense Sup-
plies Corp. v. United States Lines Co., %9 the court dismissed for lack of a
case or controversy a property damage claim against beth United
States Lines Co. and the United States by the insurance subrogee of
a shipper (Defense Supplies Corporation) which was wholly owned
by the United States. The court reasoned that the dispute was
merely “about the proper-allocation of government funds between
different parts of the government.”20 The court expressly avoided
the question of whether such an action, if authorized by statute,
would be justiciable 2t c

In United States v. An. Easement & Right of Way,¥®* the Tennessee
Valley Authority brought 2 -land condemnation ‘action and at-
tempted to join the Farmer’s Home Administration, the holder of a
mortgage on the land, as a defendant. The court, viewing the con-
troversy.as.an intrabranch dispute over allocation of public property
resources; 3?3 denied the mouon, stating that

there could not be any issue between the TVA and the FHA, both
being. the United States, which this Court could litigate or adjudi-
cate. Any differences between these agencies would at most be
interagency disputes which are not subject to settiement by adju-
~dication, . . ..The sewlement of interagency problems within the
. United States Government is not a‘judicial function but rather an
administrative function 324

The most recent decision in the areais illuminating for its rea-.
soned application of the ICC test to a factual context. Uniled States v.

318. 746 F.2d 466 (9th Cir. 1984).

319. 148 F.2d 311 (2d Cir.), cert. denied, 326 U.S. 746 (1945).

320, M at 313 n5.

321 4

322. 204 F. Supp. 837 (E.D. Tenn. 1962),

323. The court made clear its view of the mature of the dispute when it later reasoned
hypothetically that if FHA had foredlosed prior 1o the action and had obtained a fee
imple, no cond ion action could have been filed “as the United States could not
condemn Jands belonging 1o the United States, even though different agencies were
claiming administrative rights to the property. The fact that FHA's interest is a security
interest rather than a fee simple interest does not change the situation.” Id at 839,

324, 14
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Shell Oil Co.3%% was a CERCLA cost-recovery action brought by the
United States. Shell moved to join the Army as a defendant, claim-
ing, first, that if it remained the sole defendant, the United States
might *“saddle it with liability that rightfully should be borne by the
Army;""326 and, second, that if the Army was not joined, there could
be an incomplete cost recovery that would injure the public’s inter-
est in a complete site cleanup. The court denied Shell's motion,
viewing it as a self-serving effort 'to reposition the parties to place
the United States, as plaintiff, in the posture, of suing the Army and
Shell, as defendants.”%?? Explicitly adopting the test established by
ICC, United States v. Nixon, and United States v. Fedeml Maritime Commis-
sion, 328 the court first looked “behind the names that symbolize the
parties’’*?% and determined that in fact it was lhe Army that was the
plaintiff in the case.
When I look behind the “United States,” thé denomma(ed plain-
tff in this case, I find the Department of the Army. It is the Army
that claims to have spent approximately $48,000,000 in respond-
ing to releases of hazardous chemicals at the Arsenal. It is the
Army that continues to plan, in consultation with the Environ-
mental Protection Agency, a comprehensive solution to the Arse-
nal contamination problem. It is the Army that is the designated
trustee for natural resources at the Arsenal. If the Army were
joined as a defendant, the Army would in actuality, as well as in
name, be suing itself. 320

Viewed in this light, there could be no justiciable mtrabranch con-
troversy. By statute, the Army is the public’s trustee for the natural
resources at the facility. As such, it has a fiduciary obligation to the
citizens of the nation to see that the facility cleanup is completed
and to accept responsibility, as it apparently had, for its share of the
cleanup costs. To join the Army as a defendant would, in actuality,
have had it suing itself. The Court explained:

Here, however, there is no interagency dispute presented. The
apparent paradox presented by the Army being both a responsi-
ble party and a plaintiff in this action arises because the Army in
the past committed acts which contaminated the Arsenal but has
since recognized the harm it caused and is presently taking action to
remedy the problem. A “dispute” between the "new” Army and
the "old”" Army cannot be adjudicated. There is only one Army
before this court. The Army is the plainiff and the designated
trustee for natural resources at the Arsenal. As such, it cannot sue

»

325, 605 F. Supp 1064 (D. Colo. 1985).

326. /d. at 1081.

827. W

328. 694 F.2d 793, 809-10 (D.C. Cir. 1982)."

13?19. Shell, 605 F. Supp. at 1082 (quoting United States v. Nixon, 418 U.S. 683, 693
( 4))
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itself, even though it may be a liable and responsible party under
CERCLA § § 107(a) and 107(g), 42 U.8.C. § § 9607(a) and
9607(g).

The case is not unlike a common comparative negligence case
where a defendant asserts that the injured plainuff’s conduct
caused some or all of his own injury. Procedurally, the plaintiff is
not joined as a defendany; rather the court apportions responsibil-
ity for the damages. 33}

Finally, the court noted that while it would not join the Army as
defendant, Shell’s interests in seeing that the Army pay its propor-
tionate share of the cleanup costs could be protected by the court in
this case if Shell filed a counterclaim, or by the court in a suit
brought by the State of Colorado (as co-trustee with the Army) in
which the Army and Shell are co-defendants,?32

In sum, then, the test established by ICC and its progeny grants a
court jurisdiction to resolve an intrabranch controversy where the
dispute is concrete, the issues involved are traditionally justiciable,
and the action has not been barred by Congress. The decided cases
have encompassed the gamut of potential intrabranch litigants, in-
cluding officers of the United States who are removable at the plea-
sure of the President and those who are removable only for cause.
No case has hinted at a distinction between litigation involving in-
dependent regulatory commissions on the one hand and executive
officers subject to at-will removal on the other. In view of this cur-
rent state of the law, OSC's statutory designation as the guardian of
the public’s interest that federal agencies refrain from engaging in
reprisals against whistleblowing employees or other proscribed per-
sonnel practices, and the OCS’s empowerment to fulfill that duty,
makes it appear likely that a court would 1ake jurisdiction to review
an MSPB decision rejecting its contention of prohibited action by a
sister agency, Such an appeal would involve a disputed matter tradi-
tionally disposed of by the courts, the parties would have an adver-
sarial relation, and resolution would be in a forum that would
ensure the concreteness of the issue and the adversarial posture of
the parties.

E. . Presidential Intrabranch Dispute Resolution Authority and the
Separation of Powers

While the justiciability litigation just surveyed is analogous to and
persuasive of the issue raised by the President’s claim of exclusive

331, /d ar 1088,
332. M
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authority to settle intra-agency disputes,333 nohe of the court opm-
ions reviewed squarely confronted the separation of powers is-
sue.33 Thus, direct application of separation dnalysis by the courts
may be expected. In the absence of a specific textual commitment,
courts will evaluate separation of powers claims by applying a two-
step test that first inquires whether the action of one branch threat-
ens to prevent another from “accomplishing its consmuuonally as-
signed functions.”$3% When a potential for disruption is found to
exist, the courts then attempt to determine through a balancing of
interests whether the intrusion is justified.®3® The weighing process
thus assumes some degree of intrusion,®*” and attempts to define
the context of the dispute with respect to the competing objectives
and authorities of the comending branches.

Although the executive’s claim of constitutional right to deter-
mine disputes between agencies is couched in absolute terms, no
constitutional provision expressly authorizes such a broad power
nor have courts found it a necessary implication of any of the pow-
ers or duties assigned to the President.?%8 Moreover, as has been
recounted, the long history of congressional control of the adminfis-
trative bureaucracy and the generally consistent approval given it by
the courts argue against such an expansive power. Thus, the claim
of constitutional authority must be, at best, a qualified one, denvmg
from some core executive responsibility that would be peculiarly in-
truded upon by the special counsel’s hmued authority to seek judi-
cial review of MSPB decisions.

There are compelling reasons to argue that Congress is not acting
outside the scope of its Article I powers in regulating the relation-
ship between the executive branch and its employees generally or

N

338." In the past, the Justice Depar(mcnl has argued that the two issues are inextrica-
bly related:
Indeed, the question of the constitutionality of administrative order author-
ity is a variation on the question of the constitutionality of EPA’s authority to
bring an enforcement action against a federal agency in court, Unilateral
administrative orders, like lawsuits, are enforcement tools that interfere with
the management of the Executive Branch by the President.

Habicht Testimony, supra note 9, at 210,

384, President Nixon raised the issue in United States v. Nixon, see supra notes 310-315
and accompanying text, but the Court chose not to resolve the justiciability issue raised
there on those grounds.

335 Nixon v. Administrator of Gen. Servs., 483 U.S. 425, 443 (1977).

6. Id

837, Serid; see also Commodity Futures Trading Comm’'n v. Schor, 478 U.S. 833, 856,
858 {1986).

388, Ser mjra notes 354-56 & 382-88 and accompanying texi (discussing the opinions
and “take care” clauses).
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devising particularized means for uncovering and punishing corrup-
tion, maladministration, or inefficiency in the admnistrative bureau-
cracy.®¥9 Congress in the past has proscribed presidential “gag
orders” forbidding federal employees from directly communicating
with Congress without permission of their supervisors and guaran-
teed the right of civil servanis to freely communicate with their
elected representatives 4 Over the years, Congress has repeatedly
- reconsidered “‘the conflicting interests involved in providing job se-
curity, protecting the right to speak freely, and maintaining disci-
pline and efficiency in the federal work force’ which has resulted in
a variety of legislation refining the scheme of rights, duties, and ob-
ligations.®! Its latest and most comprehensive reformation, the
Civil Service Reform Act of 1978, shifted the adjudicative and inves-
tigative functions of the Civil Service Commission to an indepen-
dent Merit Systems Protection Board and Office of Special Counsel,
The Act also modified administrative appeals procedures and pro-
vided new protection for so-called “whistleblowers.” Under S. 508,
the special counsel would be removable as before by the President
only for cause and would still have the same, though somewhat en-
hanced, investigative and prosecutorial prerogatives in the enforce-
ment scheme that is within the confines of the executive branch.
However, he would have limited litigation authority, which he did
not have before, in, for example, the right to appeal to a federal
circuit court any MSPB decision to which he was a party.

President Reagan did not object to the special counsel’s investiga-
tive and prosecutorial role within the administrative process of the
executive branch. The Chief Executive’s claim must be that the spe- .
cial counsel’s ability to go to a forum outside the executive branch
to contest an executive agency decision unlawfully inhibits the ful-
fillment of his duty to see that the laws are faithfully executed and 1o
intervene in administrative decisions to ensure the proper coordina-
tion in a given area of policy concern of the priorities, limited re-
sources, competing policy goals, and conflicting jurisdictions and
responsibilities of agencies throughout the federal government. To
allow one agency among many in a policy area to make such admin-
istrative determinations without supervision or control disrupts this
constitutionally imposed presidential function thereby violating the
separation of powers doctrine. )
~ Assuming the posited disruption, a number of factors support the
argument that the threat posed is minimal and that any mmpact is
justified by Congress’s need to provide an effective scheme of en-
forcement of the national policy to ensure an efficient, effective, fair,
and honest civil service system. First, the special counsel’s pro-
posed limited litigation authority may be seen as an integral part of

839. See, ¢, Bush v. Lucas, 462 U.S, 367, 380-90 (1983); Arnett v. Kennedy, 416
11.8. 134 (1974); Civil Serv. Comm’™n v. National Ass’n of Letter Carriers, 413 U.S, 548
g 17973}):8 ;ﬁniled Pub. Workers v. Mitcheil, 330 U.S. 75 (1947); Ex parte Curus, 106 U.S.

1 (1882).

340. 5 U.S.C. § 7211 (1982); see alio Bush, 462 U.S. ax 382.83.

341, Buwh, 462 U.S. at 385, see also id. 3t 386 n.25.

686 {voL, 57:627



142

Rosenberg

THE GEORGE WASHINGTON LAW REVIEW

a complex, evolving mechanism to ensure a civil service system that
is fair, efficient, and responsive to Congress's and the public's ex-
pectations of probity. Under the CSRA, federal civil servants are
protected by an elaborate, comprehensive scheme that encompasses
substantive provisions forbidding arbitrary action by supervisors,
and procedures—administrative and judicial—by which improper
action may be redressed. Experience under this scheme has led
Congress to perceive significant flaws that have undermined the
goal of stemming governmental waste, fraud, and corruption
through the encouragement of whistleblowing. Part of the problem
was seen as resulting from OSC’s improper view of its role, its less- |
than-vigorous attention to protecting whistleblowers, and a lack of
sufficient legal authority to adequately shield reprisal victims when it
did act. Other perceived flaws included the development of a stan-
dard of proof of reprisal by MSPB and the courts that made it very
difficult for an aggrieved employee to establish a case. Taken to-
gether, these flaws discouraged employees from whistleblowing.342
Senate Bill 508, then, is arguably no more than a fine tuning of an
alrcady comprehensive plan. Thus, the members of MSPB and®the
special counse! would be no more insulated from presidential con-
trol than before. Further, divorcing the OSC from MSPB is simply
the codification of an administrative action that had occurred in
1984. Also, the number of appeals the special counsel may bring is
not likely to result in an appreciable impact on the MSPB or other
agencies, and budgeting constraints on OSC resources are likely to
limit the quantity of interventions and appeals the special counsel
may take. Indeed, legislative additions that are unquestionably
valid, such as the allowance of attorneys fees and the grant of an
individual right of action to aggrieved employees, are likely to gen-
erate far more litigation before the Board and the courts than the
special counsel’s limited appeal authority. Finally, legislation au-
thorizing one agency to sue another is far from unknown. In the
closely analogous area of federal sector labor relations, the General
Counsel of the Federal Labor Relations Authority is empowered to
issue and prosecute administrative complaints of unfair labor prac-
tices against federal agencies and to enforce final Authority orders
against such agencies in federal courts of appeals.343 Also, federal
agencies operating facilities determined to be in violation of
Superfund Act requirements may be sued in federal court by the
Environmental Protection Agency.3* Under the Bank Merger Act

342. See supra notes 219-23 and accompanying text.
343. 5 U.S.C. §§ 7103, 7104(0)(2), 7118, 7123(b)(1982).
344. 42 U.S.C. §§ 9606, 9620 (1982 & Supp. IV 1986).
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of 1966, Congress has authorized the Comptroller General to inter-
vene in suits challenging mergers it has approved.®*® In sum, then,
the special counsel's litigating authority arguably would not signifi-
cantly depart from the “wraditional [independemt} agency
model,”34% i3 an acceptable exercise of “Congress’ ability to take
needed and innovative action pursuant to its Article T powers,”%7
and would, at best, effect an “intrusion . . . [on executive branch
functioning that] can only be deemed de minimis. 348

Second, it would appear that the President has in no way been
deprived of his traditional means of pre-decisional influence over
members of independent bodies by the grant of appeal authority to
the special counsel. The President has the power to appoint the
special counsel and thereby assure himself of a person respectful of
presidential prerogatives and sympathetic to the President’s policies
and goals in this area. Through his Office of Management and
Budget, the President can control OSC’s budget and personnel ceil-
ing—-vital aspects of agency life. Further, the President may dismiss
the special counsel for cause, a power the Supreme Court has indi-
cated is sufficient to assure that he will perform his statutory func-
tions, thus fulfilling the presidential duty to see that the laws are
faithfully executed.®#® Finally, this situation does not appear to in-
volve an attempt at congressional aggrandizement. Congress has
retained no voice in OSC's day-to-day operations. Thus, the prob-
lem of control of administrative action present in INS v. Chadha 35
is not implicated, nor does Congress hold a sword of Damocles
threat of removal as in Bowsher v. Synar.#5' Therefore, no discernible
attempt to effect a structural shift of constitutional power from the
President to Congress is apparent.

In sum, then, in light of the factors just ‘reviewed, it would seem
likely that a court reviewing the question of the impact of the special
counsel’s proposed new hitigating authority on presidential preroga-
tives would find that the limited potential disruptions identified are
Jjustified and necessary to carry out legitimate congressional objec-
tives. Furthermore, they do not create a significant impediment to
the President's duty to see that the laws are faithfully executed.

V. Congressional Control of Agency Decisionmaking and the
Presidential Duty to Obey the Law
Recognition of Congress’s substantial authority with respect to

the bureaucratic infrastructure is, of course, far from denigrating or
denying the powerful role the President plays in the policymaking

345, 12 US.C. § 1828{c)(7)(D) ¢1982); see, £.z., United Suates v. Marine Bancorpora-
tion, 418 U.S. 602, 614 (1974).

346, Commodity Futures Trading Comm'n v. Schor, 478 U.S, 833, 852 (1986).

847, Id a1 851,

348. Id a1 B5G.

849. Morrison v. Olson, 108 S. Ci. 2587, 2619-20 (1988).

350. 462 U.S. 919 (1983} (finding the !eg;s}auve veto unconstitutional).

351. 478 US, 714, 734 (1986) tholding retention of congressional removal power
“over officer performing executive functions unconstitutional).
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and policy effectuation processes. The ability to recommend and
veto legislation, to appoint and discharge his appointees, to influ-
ence (through his powers in the budget and resource allocation pro-
cess) even those officials not subject to at-will removal, and to bring
to bear the force of the office on the bureaucracy and the legislature,
ensures the executive’s co-equal role in the constitutional scheme.
But it does underline the limits of the President’s role and subjects
the claim of a unitary executive to still further constitutional doubt.

Both literal and structural analysis of the constitutional text fails
to suggest a hierarchical executive. The strongest support for full
presidential control over the executive establishment rests on the
provision that the President “shall take Care that the Laws be faith-
fully executed.”®*2 The Take Care Clause is not, however, among
the major presidential powers set forth in section 2 of Article II, and
seems at best a very modest grant power, and most likely a limita-
tion on the office’s power. Among the powers explicitly granted to
the President is the power to “require the Opinion, in writing, of the
principal Officer in each of the executive Departments, upon any
subject relating to the Duties of their respective Offices,’'353 A
broad reading of the Take Care Clause would have the effect of re-
ducing the Opinions Clause—which appears among the grant of
major presidential powers in section two—to surplusage. If the
President was meant to have full control over the executive, includ-
ing the power to discharge at will, why was the power (o request
written opinions put in the Constitution?

The Constitution has not been read to have such redundancy. A
reasonable interpretation of the Opinions Clause is that it exists be-
cause it was not assumed, or at the very least not obvious, that the
President had absolute power over heads of departments.35* And

352. U.S. Consrt. art. 11, § 3.

353, Id §2, ¢ 2. .

854, Indeed, a brief review of the origins of the Opinions Clause appears to make
reltance on it highly questionable. That clause is the modest constitutional residue of 3
number of efforts at the Coustitutional Convention 1o surround the President with a
Council of State. The Clause might have had significance in light of the rejection of a
plural executive in favor of a singi: executive but for the ultimate adoption of the sepa-
ration of powers and the particularized checks and balances. Imporiant here are the
provisions for sharing of the appointmeni power with the Senate, and the exclusive
power of the Congress over the creation and abolition of offices and departments, and
appropriations, which effectively vitiate any substantive content the Opinions Clause
may be speculated to have. This is demonstrated by Convention deliberations and the
actions of the first Congress. On August 6, 1787, the Committee of Five reporied the
draft of the Constitution that in art. X, § 2, provided for a single executive who “shall
appoint officers in all cases not otherwise provided for by this Constitution.” 2 M. Fag-
RAND, THE Recorps oF Tug FEDERAL CONVENTION 185 (1911). On August 20, proposals
were submitted 10 the Commitiee of Five for a council of state consisting of the Chief
Justice, the secretaries of domestic affairs, commerce and finance, foreign affairs, war,
marine, and state. All the secretaries were to be appointed by the President and hold
office during his pleasure. Jd at 385-37. That proposal was rejected because “it was

1989] 689



145

the Take Care Clause says only that the President “shall take Care
that the Laws be faithfully executed,”#5% regardless of who executes
them—arguably a duty quite different from the claim that the Presi-
dent has an encompassing responsibility for executing all the laws.
A literal reading of the Take Care Clause confirms that it is the Pres-
ident’s duty to ensure that officials-obey Congress’s instructions; the
Clause does not create a presidential power so great that it can be
used to frustrate statutory congressional intention. Repeating the
words of the Kendall Court, where a valid duty is imposed upon an
-executive officer by the Congress, “‘the duty and responsibility grow
out of and are subject 1o the control of the law, and not to the direc-
tion of the President.”’3%6 ‘ :
- This understanding that the President is legally responsible for
seeing that congressional enactments are carried out also dimin.
ishes the executive's related argument that since he is the only offi-
cial elected by all the people, he must be accountable to the people
for actions of all executive agencies.?® The contention confuses
political accountability with legal responsibility. The former reflects
-the notion of popular support as a basis of presidential political
_power.358 It is a political concept and has been variously cited to
imply a free-floating executive responsibility unfettered by legal
standards, legal review, or legal consequences. This distinction was
made early in our history during the intense struggle over the scope
of presidential power between President Audrew Jackson and the
Senate in 1834. Jackson sent a formal protest to the Senate in re-
sponse to a resolution of that body censuring him for exercising
powers that the Senate believed did not belong to the President, In
that protest Jackson described himself as ““the responsible head of
the Executive Department.””??® Daniel Webster, in reply, disputed

judged that the Presid{ent] by persuading his Council—to concur in his wrong meas-
ures, would acquire their protection.” d at 542, Al that ultimately survived of the

roposal was the Opinions Clause. Two decisions of the first Congress, however, dimin-
ish s significance. First, Congress allowed the President the right of removal of officers
he has appointed with the advice and consent of the Senate, a decision since accorded
constitutional stature. Myers v. United States, 272 U.S, 52 ({926). Second, Congress
made the Treasury Secretary, and later other domestic department heads, repont di-
recily to the Congress rather than the President. See supra notes 139-149 and accompa-
nying text. Neither congressional action indicates a perception of any substantial
content to the Opinions Clause, and indeed, agpears to totally devalue . If Congress
had believed that the Opinions Clause had substantive content, there was ne need 1o
statutorily provide for removal. Similarly, if the requirement to report to the President
had any real meaning, the congressional dictaie 1o domestic agencies o report directly
to it for over a century would surely have engendered some controversy.

355. U.5. Const, art. HI, § 3. i

856, Kendall v United States & ref Stokes, 37 U.S, {12 Pet). 524, 610 {1838},

857, See, eg., Habicht Testimony, supra note 8, at 179 (providing an example of the

* argument that the President must be accountable for the actions of all executive
agencies). .

458, See, e.g., Rockman, The Modern Presidency and Theories of Accountability: Old Wine and
Qld Bottles, in 13 CONGRESS AND THE PrEsipency §135, 154 {1986) {"Accountability is
foremost dependent upon politics, and the real power that presidents have stems from
this. That power primarily rests with other elites, but its wellspring is popular
sovereigntyl.]™). :

359. ]. Rour, To Run A Consmitution 144 (1986) {quoting Andrew Jackson).
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that Jackson meant he was legally responsible because “legal re-
sponsibility signifies liability to punishment for misconduct or mal-
administration.”36% Rather, Webster argued, Jackson was referring
to political responsiveness:
Sir, it is merely responsibility to public opinion. It is a liability to
be blamed, it is the chance of becoming unpopular, the danger of
losing a re-election. Nothing else is meant in the world. Itis the
hazard of failing in any attempt or enterprise of ambition. This is
all the responsibility to which the doctrines of Protest hold the
President subject,36!

In light of these understandings, the government’s position in the
Lear Siegler, Inc. v. Ball®%? appeal constitutes a breathtaking depar-
ture from mainstream notions of the scope of presidential preroga-
tives. The government’s position represents the dark side of the
theory of the unitary executive.

The en banc rehearing in Lear Siegler is the latest stage in the inter-
branch struggle over enforcement of the bid protest provisions of
the Competition in Contracting Act.36® The Act requires a con-
tracting government agency (o refrain from awarding a contract that
has been timely protested 10 the Comptroller General until the
Comptroller General has issued a nonbinding opinion concerning
the validity of the protest.>®* However, in order to ensure that the
consideration of bid protests does not interfere with the executive
branch’s ability to fulfill urgent procurement needs, Congress pro-
vided that the “head of the procuring activity . . . may authorize the
award of the contract” despite any pending protests against it
“upon a written finding that urgent and compelling circumstances
which significantly affect interests of the United States will not per-
mit waiting for the decision of the Comptroller General.’’365

In signing the.bill into law on July 18, 1984, President Reagan
objected to the stay provisions as an unconstitutional delegation of
executive duties to a legislative branch official and instructed the
Auorney General to inform all executive branch agencies as to how
they should comply with the contested provisions. At the Autorney
General's direction, the Office of Management and Budget ordered
all agencies to disregard ‘the stay provisions of CICA.366 On April
18, 1985, in connection with the first of the litigation spawned by

360. /d. at 145 {quoting Daniel Webster).

361. id

362. Lear Siegler, Inc. v. Lehman, 842 F.2d 1102 (9th Cir.), reh g en banc ordered sub
nom. Lear Seigler, Inc. v. Ball, 863 F.2d 693 (9th Cir. 1988) {en banc}.

863. 31 US.C. §§ 8551-3556 (Supp. IV 1986). .

364. The Comptroller General ﬁas 90 working days to issue the opinion. /4.
§ 3553(c)(1).

365. Id § 3553(c)(2).

366. Lear Siegler, 842 F.2d at 1105.
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the OMB directive, Attorney General Edwin Meese stated before the
House Judiciary Commitiee that the executive branch would not
comply with a district court order upholding CICA, nor even possi-
bly a court of appeals decision 37 The Aueorney General's claim of
broad power to declare statutes unconstitutional, absent court deci-
sions or even in the face of them, drew swift and sharp reaction from
Congress. Both the House Committee on Government Operations
and the House Committee on the Judiciary published extensive re-
ports addressing the issue and rejecting the claimed power. Both
recommended, il necessary, the application of sanctions to the De-
partment of Justice and OMB to curb the perceived usurpations of
power.3%8 Subsequently, the courts have unanimously upheld CICA
against the executive’s challenge. 69

In Lear Siegler, the Navy awarded the contract atissue in the appeal
{a contract for the procurement of external fuel tanks for F/A-18
Naval Sirike Fighter aireraft} to a competitor of Lear Siegler’s, even
though the Navy knew of the pendency of Lear Siegler’s bid protest.
When Lear Siegler brought suit in the district court to seek immedi-
ate injunctive relief compelling the Navy to comply with CICA’s stay
provision, the Navy submitted a sworn affidavit from the Vice Admi-
ral who was the head of the procuring activity attesting that there
was an urgent and compelling need for the fuel tanks at the time the
* contract was awarded,. The Navy alidavit was designed o track pre-.
cisely the findings prescribed by the CICA escape provision, while
failing to constitute a legally effective invocation of the provision. In
this manner, the Navy effectively forced the court 10 determine the
constitutionality of the stay provision.3’ The district court, after
upholding the constitutionality of the provision, awarded Lear Sie-
gler auorneys’ fees under the Equal Access 10 Justice Act on the
ground that the government’s intentional refusal to abide by the
stay provisions of the Act forced it to bear the expense of litigation
to compel the government to follow the law.3?! The court of ap-
peals upheld the ruling, rejecting arguments based upon the Presi-
dent’s oath to uphold the Constitution372 and his duty to faithfully -

.S&'a;.ga}\mcmn,!nc, v. United States Army Corps of Eng’rs, 787 F.2d 875, 889-90 (34
Cir. [

-368. H.R. Rer. No. 138, 99th Cong., Ist Sess. 39, 40 (1985); H.R Ree. No. 113, 99th

Cong,, Ist Sess. 11 {1988}, See genevaily Constitutionality of GAQ's Bid Protest Function: Hear-
“ings Before the Subcomm, on Legislation and National Security of the House Comm. on Government
Operations, 99th Cong., st Sess. (1985) {hereinafier CICA Hearings]. -

368, Lear Siegler, Inc. v. Lehman, 842 F.2d 1102 (9th Cir, 1988}, aff 7 No. CV 85.
1125-Kn (C.D. Cal. Dec. 31, 1986); Parola v. Weinberger, 848 F.2d 956 (9th Cir. 1988),
aff g No. C-85-20303-WA1 (N.D. Cal. Feb. 13, 1987); Ameron, Inc, v. United States
Army Corps of Eng'rs, 800 F.24 979 {3d Cir. 1986}, of g 810 F. Supp. 750 {D.N.]. 1985),
cert. dismissed, 108 8. Cr. 297 {1988); Universal Shipping Co, v. United States, 652 F.
SGE;). 668 {D.D.C. 1987}, verated as mool, No. 87.5120 (D.C. Cir. Jan. &, 1988},

8§70, Lear Siegler, 842 F.2d a1 1120-21.

371, Id a1 1125,

872, US. Const. art. 11, § 1, <. 8.

A9 - fereyr RTL-RHF



148

Hosenberg

THE GEORGE WASHINGTON AW REVIEW

execute the laws.3™ The court found that the government was ef-
fectively claiming an unconstitutional line item veto for the Presi-
dent.3” The court of appeals concluded that the government’s
actions in the entire matter “are the constitutional equivalent of an
abuse of the judicial process, which we have elsewhere identified as
a ‘hallmark of bad faith.” 7’378 '

On rehearing, the government has revived its contentions with a
vengeance. The claim of presidential dispensing power is as stark as
it is broad: “[T]he President has the authority to decline, in the ab-
sence of a judicial resolution of the matter, to implement a statute
that is patently unconstitutional or that he reasonably believes un-
dermines his powers under the Constitution.”$’® The Take Care
‘Clause, the presidential oath, and the vestment of “Executive
Power,” it is argued, demonstrate that the “*President's responsibili-
ties under the Constitution extend far beyond simply carrying out
the grants of authority contained in statutes passed by Congress; he
has significant independent constitutional powers and a separate ob-
ligation to preserve and defend the system of government estab-
lished by the Constitution.”s77 ‘ :

The claimed executive power flies in the face of not only nearly
two centuries of case law denying such an interpretation of the
Faithful Execution Clause,3?8 but also the origin of that directive,
which mirrored the historic rejection of executive supremacy claims.
“During the reign of absclute British monarchs, the notion that the
Executive, at the time the King, could decide for himself, without a
decision of the courts, which laws should be obeyed was put to the
test.”%® When James I asserted that claim, the British Court's re-
jected it in 1688;

Shortly thereafter, James 11 was forced into exile in the Glorious
Revolution of 1689, and the English Bill of Rights was enacted.
The first article of that historic charter of freedom declared “That
the pretended power of Swspending of Laws, or the Execution of Laws by
Regal Authority, without Consent of Parliament is fllegal.” Scholars
have concluded that the “faithful execution” clause of our Con-
stitution is a mirror of the English Bill of Rights' “abolition of the
suspending power,"” that is, the abolition of what the English Bill
of Rights had called “the pretended (Royal) power of Suspending’
« » . the Execution of Laws."38¢

378, M §3.

3%, Lear Siegler, 842 F.2d 2t §121-24.

375, 4 a1 1125-26.

376, Supplemental Brief, supra note 25, at 21,

377, M. a 24.

378, See supra note 292 and accompanying text.

378, Ameron, Inc. v. United States Army Corps of Eng'rs, 610 F. Supp. 750, 755
{D.N]. 1985}, of A a5 modified, 787 F.2d 875 (8d Cir. 1986).

380, CHA Hearings, supra note 368, 2t 264; Reinstein, 4 Eavly View of Executive Powers
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The Framers were well aware of the abuse of regal authority and
at the Constitutional Convention expressly rejected any presidential
power to suspend acts of Congress, binding the President instead to
obedience with the Faithful Execution Clause.®®! Contrary claims of
broad substantive authority deriving from the Take Care Clause
have been consistently rejected by the courts throughout our his-
tory.382 Indeed, it has been well recognized that the legal responsi-
bility to carry out congressional enactments imposed by the
Constitution on the President seems of a higher order. In this re-
gard Professor Willoughby has commented:

The President is an agent selected by the people, for the express
purpose of seeing that the laws of the land are executed. If, upon
his own judgment, he refuse to execute a law and thus nullifies it,
. he is arrogating to himself controlling legislative functions, and
‘laws have but an advisory, recommendatory character; depending
for power upon the good-will of the President. That there is dan-
ger that Congress may by a chance majority, or through the influ-
ence of sudden great passion, legislate unwisely or
unconstitutionally, was foreseen by those who framed our form of
government, and the provision was drawn that the President
might at his discretion use a veto, but this was the entire extent to
which he was allowed to go in the exercise of a check upon the
. legislation. It was expressly provided that if, after his veto, two-
thirds of the legislature should again demand that the measure
become a law, it should thus be, notwithstanding the objection of

and Privilege: The Trial of Smith and Ogden, 2 HasTings Const. L.Q. 309, 320 n. 50 (1975);
Stewart, The Trial of the Seven Bishops, CaL. ST, B J., Feb. 1980, at 70 (recounting the 1688
case).

381. Ameron, 610 F. Supp. at 755-56.

382. See, eg.. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952}
(“[Tlhe President’s power to see that.the laws are faithfully executed refutes the idea
‘that he is.to be a lawmaker.  The Constitution limits his functions in the lawmaking
process 1o the recommending of laws he-thinks wise and the vetoing of laws he thinks
bad.”); Myers v. United States, 272 U.S. 52, 177 (1926) (Holmes, J., dissenting) (*The
-duty of the President to see that the Jaws be executed is a duty that does not go beyond
the laws: or.require him to achieve more than Congress sees fit. to leave within his
power.") In re Olson, 818 F.2d 34, 44 (D.C. Cir. 1987) (The Take Care Clause “does not
require the President (or his delegate) 1o ‘execute the lows." The President’s responsibility
may be satisfied by Congress entrusting the power of execution to some other officer
while the President’s obligation would be satisfied by the right of the President (or his
delegate} to remove the individual officer for impropriety. . .."” {citing Kendall v. United
States ex rel. Stokes, 37 U.S. (12 Pet.) 524 (1838)), rev'd sub nom. Morrison v, Qlson, 108
§. Ct. 2597 (1988); National Treasury Employees Union v, Nixon, 492 F.2d 587, 604
(D.C. Cir. 1974) ("That constitutional duty does not permit the President 10 refrain
from executing laws duly enacied by the Congress as those laws are construed by the
judiciary.”); Haring v. Blumenthat, 471 F. Supp. 1172, 1179 (D.D.C. 1979) (stating that
-the President is not permitted te “refrain from executing laws duly enacted by Con-
gress), cerl. denied, 452 U.S. 939 (1981); Guadamuz v. Ash, 368 F. Supp. 1233, 1243
{D.D.C. 1973} ("[N]owhere does our Constitution exiol the viriue of efficiency and no-
where does it command that all our laws be fscally wise. It does most clearly, however,
state that laws, good or bad, be enacied by the Congress, and enforced by the President.
‘{1}f the power sought here were found valid, no barrier would remain 1o the executive
ignoring any and all Congressional authorizations if he deemed them, no matter how
conscientiously, to be contrary to the needs of the nation.” ') (footnote omitted) (quot-
ing]Local 2677, Am. Fed'n of Gov't Employces v. Phillips, 358 F. Supp. 60, 77 (D.D.C.
1973)).
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the Chief Executive. Surely there is here left no further constitu-
tional right on the part of the President to hinder the operation of
a law, 383 .

Vi Conclusion: The Limits of Congressional Authority

Congress's prerogative over the administrative bureaucracy, while
not unlimited, is broad and far-reaching, encompassing the power
to create, abolish, and locate agencies and to define the powers, du-
ties, tenure, compensation, and other incidents of the offices within
them. The Supreme Court’s most recent pronouncements have in-
dicated that in separation of powers cases where aggrandizement is
not in issue, it will weigh the justifications for the congressional
scheme in question, including the necessity to maintain “Congress’
ability to take needed and innovative action pursuant to its Article I
powers,”’3% against the degree of intrusion on the ability of the
President to perform his assigned functions. De minimis disrup-
tions are insufficient to block an otherwise legitimate congressiopal

383. 3 W. Witoucusy, Tue CONsTITUTIONAL Law OF THE UNiTED STATES 1503-04
(2d ed. 1929). Similarly encompassing claims of presidential power, this time in the
sensitive area of control of national security information, were advanced in arguments to
the Supreme Court in the appeal of National Federation of Employees v. United States,
688 F. Supp. 671, 685 (D.D.C. 1988), cert. granted, 109 S. Ci. 302 (1988). The case was
on direct appeal from a district court decision holding unconstitutional on its face legis-
lation prohibiting the implementation or enforcement of nondisclosure forms that exec-
utive branch employees are required to sign as a condition of obtaining access to
classified information, or that otherwise obstructs the right of individuals (o petition or
communicate with members of Congress or limit Congress’s ability to obtain informa-
tion from the executive under secure conditions. Nafional Fed'n of Employees, 688 F.
Supp. at 685 (“The statute impermissibly restricts the President’s power to fulfill obliga-
tions imposed upon him by his express constitutional powers and the role of the Execu-
tive in foreign relations.”). Gavernment appellees argued that “the President’s role as
Commander in Chief, head of the Executive Branch, and sole organ of the Nation in its
external relations require that he have ultimate and unimpeded authority over the col-
lection, retention and dissemination of intelliegence and other national security infor-
mation in the Executive Branch.” Brief for Appelices at 42, American Foreign Serv.
Ass'n v. Garfinkel, 57 U.S.L.W. 4441 (U.S. Apr. 18, 1989) (No. 87-2127). They further
argued that, “(j}ust as the President’s role as Commander in Chief and representative of
the Nalion in its foreign relations bars Congress from erecting legislative impediments
to his full assumption of personal authority for national securily information,” id. at 27,
the President “must have direct and unimpeded control over the national security infor-
maiion whose confidentiality he deems necessary 1o the successful performance of his
duties.” /d. at 25. The government thus advanced a theory of executive perogative
under which any congressional action that limits in any way the power of the President
in the area of national sccurity or foreign affairs is unconstitutional. The executive ini-
tially did not comply with the statutory directive in question. However, the incomplete
state of the record on appeal, and subsequent executive actions apparently meeting the
congressional objections to the forms moved the Court to vacate the lower court deci-
sion and 1o remand it for consideration of jurisdictional and statutory interpretation
issugs. American Foreign Serv. Ass'n. v. Garfinkel, 57 U.S.L.W. 4441 (U.S. Apr. 8,
1489).

384. Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833, 851 (19886).
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objective 385 In Morrison, the Court broadly confirmed Congress’s
ability to insulate officers appointed by the President who perform
“purely executive” functions from at-will removal and dealt a severe
blow to the notion of a unitary executive. In Mistretta, the Court
underlined the breadth of its rulings in Scher and Morrison by up-
holding the location in the judicial branch of an independent agency
composed of judges and nonjudges whose sole function was the
promulgation of binding policy with respect to sentences that may
be imposed by judges. The emphatic nature of these decisions, as
well as the long history of consistent congressional practice of con-
trolling the ordering and arrangements of administrative agencies,
make it likely that the constitutional objections of the President to
the provisions of 5. 508 respecting the independence of the special
counsel, his litigating authority, and his ability to avoid prior execu-
tive review of his reports and testimony to Congress would not be
sustained by a reviewing court either in that or in-any similarly re-
lated context.

The limits on congressional authority over agencies are narrow,
The textual commitment of foreign affairs and national defense re-
sponsibilities to the President effectively prevents insulation of the
secretaries of State and Defense from presidential supervision and
control. Similarly, Congress undoubtedly would be precluded from
isolating from executive control a particular diplomatic or defense
task, e.g., establishing an independent command for the Straits of
Hormuz operation that would report directly to congressional com-
mittees. Beyond these areas, it is difficult to argue that any other
cabinet official could not be subjected to a for-cause removal limita-
tion. Could it be seriously contended that the tasks of the secretar-
ies of Transportation or Interior or the newly established Secretary
of Veterans Affairs are more crucial, in a constitutional sense, than
were the functions of the now independent Postmaster General?380
We have already seen that the early history of the Treasury and
other original cabinet departments anticipated a close, direct con-
gressional relationship.387 The initial role assigned to the Attorney
General in 1789 was merely to advise the President and the cabinet.
Rather than create a justice department, which did not-occur until
1870, Congress directed. that prosecutions be undertaken by “dis-
trict attorneys” or private lawyers who served various federal offi-
cials without central control.388 Indeed, the Treasury Department's

385. Id. at 852.

386. Postal Service Reorganization Act, Pub. L. No. 91-375, § 201, 84 Stat. 719, 720
(1970} (codified at 39 U.S.C. § 20} (1982)); Beneficial Finance Co. v. Dallas, 571 F.2d
125, 128 (2d Cir. 1978) (stating that the congressional purpose in establishing the
United Siates Postal Service was to allow the service to operate in a “business-like”
fashion and to such end "Congress removed the USPS from the political sphere and
authorized it 1o act as an ‘independent establishment’ 7).

387. See supra notes 137-68, 276-80 and accompanying text; see also Casper, dn Essay in
Separation of Powers: Some Early Versions and Practices, 30 Wwm. & Mary L. Rev. 211, 238.42
(1989). ,

388. Tiefer, The Consiitutionality of independent Officers As Checks On Abuses of Executive
Power, 63 B,U.L. Rev. 59, 74 (1988).
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Comptroller became the first designated government prosecutor
when, by statutes in 1797 and 1817, the office was given revenue
collecting litigation responsibilities. Later, those duties were trans-
ferred to a Solicitor of the Treasury, then to the Department of Jus-
tice when it was established in 1870.28° Thus an executive official
who was by statute somewhat independent of presidential control
became the first custodian of a centralized power of prosecution. kIt
should not be surprising, then, that after Watergate Congress seri-
ously entertained a proposal to make the Justice Department an in-
dependent agency.%90

The advisory aspects of such cabinet official’s duties, however
close or intimate they may be, cannot make the office invulnerable
to congressional structuring. While the nature of the overall func-
tions of these officers is executive, unlike those in the areas of for-
eign affairs and national defense, they do not consist of
responsibilities constitutionally assigned to the President. Here
again the anomaly of the unitary executive proponents’ reliance on
the Opinions Clause is laid bare. If simply creating a cabinet-level
department establishes a constitutional subservience of its head®to
the President, why the need for an express textual provision empow-
ering him to require the submission of written opinions?

Advocates of a hierarchical executive are likely to raise the specter
of a congressional balkanization of the bureaucracy, a fragmentation
of responsibility that will render administration ineffective, and may
readily point to post-Morrison efforts in the 100th Congress to estab-
lish the National Park Service (NPS) as an independent agency
within the Department of Interior®*®! and to create an independent
office of Speciail Environmental Counsel within the Environmental
Protection Agency.®2 The argument, however, is one based on a
purported need for efficiency that is not a separation of powers con-
cern; it simply raises questions of legislative policy judgment.393
Moreover, there is no evidence that Congress, in the actions in the

389. /d ar 75.

390. Ser S. 2803, 93d Cong., Ist Sess. (1973) (limiting removal of the Atterney Gen-
eral, the Deputy Attorney General, and the Solicitor General to “'neglect of duty or mai-
feasance in office™); see also Removing Politics from the Administration of fustice: Hearings on .
2803 Before the Subcomm. On Separation of Powers of the Senate Comm. on the Judiciary, 9%d
Cong., 2d Sess. (1974) (conaining commentary on the establishment of the Department
of Justice as an independent agency in order to shield it from the influence of partisan
politics}. No action was taken on the bill.

391. H.R. 3964, 100th Cong., 2d Sess. {1988). Following debate, the House passed
the Bill by a vote of 248-130. 134 Cownc. Rec. Hb952.64 (daily ed. July 27, 1988). No
Senate action was taken,

302, H.R. 8782, 100th Cong., Ist Sess. {1988). The bill was reported favorably out of
the House Energy and Commerce Committee but received no floor action.

303, As Justice Brandeis observed, the separation doctrine was adopted “'not to pro-
mote efficiency but to preclude the exercise of arbitrary power.” Myers v. United States,
272 U.S. 52, 293 (1926)(Brandcis, ., dissent).
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100th Congress or in prior handling of agency independence issues,
is attempling to slymie workable government merely out of pique
with assertions of presidential power. To the contrary, in the more
than ffty years since Humphrey’s Executor, Congress has given excep-
tionally close consideration to the issue of independence. This his-
tory of careful consideration establishes in the most concrete
fashion that the rule enunciated in Humphrey’s Executor, and now re-
affirmed in Morrison and Mistreita, represents a vital and living princi-
ple in our government rather than, as its challengers would have it,
a dated “political science preconception.’394

Congress has given intense consideration to the issue of indepen-
dence in at least five different waves of legislative scrutiny and action
over the past fifty years. Each time it has reaffirmed the basic neces-
sity for independence, while fine-tuning the details to allow presi-
dents a measure of coordination. Soon after Humphrey's Executor,
President Roosevelt named a Committee on Administrative Man-
agement, the Brownlow Committee, to examine, inter alia, the inde-
pendence issue. Its proposal that all the independent commissions
be abolished and their functions assigned to executive branch de-
partments39® was set before the Congress in the Executive Reorgan-
ization Bill of 1938, and debated extensively. Uliimately, Congress
rejected the proposal as involving undue centralization of power in
the Presidency,%% but Congress did give the President’s budget of-
fice authority to coordinate independent agency budget requests
and legislative proposals.397

- Extensive congressional consideration continued in the 1940s,
1950s, and 1960s. The first and second Hoover Commissions is-
sued in 1949 and 1955, respectively, reports regarding the in-
dependent agencies.?%® Similarly, in 1960, James Landis, a leading
scholar on administrative law, prepared for Presideni-elect Kennedy
a “Report on Regulatory Agencies,” proposing to correct agencies’
“fundamental problems” in part by closer coordination with the
White House.?%¢ Each of these reports brought a new series of con-
gressional hearings, reports, and legislation. Successive presidents
moved to implement these-studies by proposing recrganization

394. Synar v. United States, 626 F, Supp. 1374, 1398 (D.D.C. 1986) (per curiam).

395, SeraraTioN OF POWERS AND THE INDEPENDENT AGENCIES: CASES AND SELECTED
Reapincs, 8. Doc. No. 49, 91st Cong., Ist Sess. 371 {1970)(reprinting the report); L.
Fisuer, Tue Pourtics oF Suarep Power: ConNGRESS anp THE Execurive 158, 170.71
(1981); Bernstein, Independent Regulatory Agencies: A Perspective on Their Reform, 400 An-
naLs oF CoNcress 14, 15 (1971); Senate Comm. on Gov'tal Asraes, Stuby on FEp.
RecuraTion, YoLume V, S. Doc. No. 26, 95ih Cong., Ist Sess. 14 (1977)[hereinafter
SENATE REGULATION STUDY] )

896. The proposal was linked publicly with the ill-fated plan to “pack” the Supreme
Court, contnibuting to the sense of excessive centralization of power. SeEnate REcuLa-
TION STUDY, supra note 395, at 16. For a discussion of the debate, see D. Morgan, Con-
GRESS AND THE ConsTiTUTION: A StupY OF Responsiaiuity 188-97 (1966).

397. Reorganization Act of 1939, ch. 36, § 201, 53 Stat. 561, 565; SENATE REGULA-
Tion STUDY, supra note 395, at 16; L. Fisuer, supra note 395, at 164,

398. L. FisHER, supra note 395, at 171; Bernstein, supra note 395, at 16-18.

899. S. Doc. No. 49, supra note 395, at 1311, 1390.93.
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plans for the independent agencies. Congress responded by reaf-
firming the independence of the agencies from political control in
general, Congress, however, authorized another measured degree
of presidential coordination by permitting presidents to pick the
agency chairmen, who would be removable from their chairman-
ships (but not from their positions on the commissions) at the Presi-
dent’s pleasure, and, in turn, concentrating authority within the
agencies in the chairmen 00

In the 1970s and 1980s came what has been, perhaps, the most
extensive consideration of the issue. In 1971, the Ash Report issued
criticizing agencies’ “independence and remoteness in practice”
from the President.*®! Congress chose not to accept regulatory re-
form proposals that would end independence. Instead, its own reg-
ulatory reform proposals suggested the development of a carefully
measured relationship between independent agencies and presiden-
tial orders, and its enactments further fine-tuned agency indepen-
dence by giving the President’s budget office limited control over
independent agency information-gathering.402

400. Congress selectively worked through a large number of reorganization plans,
accepling some and rejecting others. Following the first Hoover Commission Report of
1949, numerous reorganization plans were offered. In 1950 alone, seven reorganization
plans involving independent regulatory agencies were proposed; three of the seven were
rejected. See Reorganization Plans of 1950, Nos. 7, 11, & 12, 96 Conc. Rec. 7179, 7177,
6886 (rejecring plans for the ICC, the FCC, and the NLRB, respectively): 64 Stat. 1264-
66 (1950) (accepting plans for the FTC, the SEC, the Federal Power Company, and the
CAB); L. Fisueg, supra note 395, at 162,

In the 19603, following the Landis Report, President Kennedy submitted reorganiza-
tion plans for seven agencies. Four were accepted, three were rejecied. See Reora-
ganization Plans Nos. 1,2, & 5, 107 Coneg. Rec. 11,003, 10,462, 18,078 (1961) (rejecting
plans for the FCC, the SEC, and the NLRB, respectively); 75 Siat. 837-40 (1961) (ac-
cepting plans for the CAB, the FT'C, the Federal Home Loan Bank Board, and the Fed-
eral Maritime Commission).

401. PRESIDENT'S ADVIsORY CounciL oN Executive ORGANIZATION, A NEw ReEGULA-
TORY FRAMEWORK: REPORT ON SELECTED INDEPENDENT REGULATORY AGENCIES 4-5
{1971). .

402. Uniil 1973, the requirement of OMB clearance of information-gathering re-
quests extended to independent regulatory agencies. L. FisHzR, supra note 395, at 167,
The veto authority was removed as a consequence of Congress’s perception that OMB
had become a political instrument of the President. /d, Pub. L. No, 93-153, § 409, 87
Stat. 576, 598 (repealed 1980). In 1974 Congress required, for the first time, Senate
confirmation of OMB's Director and Deputy Director. Pub. L. No. 93.250, 88 S¢at. 11
(1974). In 1980, Congress returned partial control over the independent regulatory
agencies to OMB in the Paperwork Reduction Act of 1980, Pub. L. No. 96-511, 94 Stat,
2812 (codified as amended at 44 U.5.C. §§ 3501-3520 (1982 & Supp. 1V 1986)). OMB
may now veio coliection requests by independent regulatory commissions, but the veto
may be overridden by a majority vote of the subject commmission. 44 U.S.C. § 3507(c)
(1982). Regarding regulatory reform generally during this period, see, e.g., S. Rer. No.
305, 87th Cong., 1st Sess. 65-67 (1981) (proposing a carefully measured relationship in
light of “the independent agencies{’} . . . strong concerns”), which represents only one
oFa lengthy series of hearings, reports, and Hoor debates on the matter, Regarding
enactments, see Paperwork Reduction Act of 1980, Pub. L. No. 96-511, 94 Stat. 2812;
Regulatory Flexibiliy Act, Pub. L. No. 96-354, 94 Stat: 1164 (1980); L. FisueR, supra
note 395, at 168. The literature reflecting the ferment in this area is enormous. Foran

1989] 699



155

Congress also responded to pressures for deregulation at the end
of the decade by aboelishing one independent agency*®$ and sub-
stantially modifying the regulatory mandate of anocther,%4 belying
the notion that independence is an immutable condition.

Proposals considered during the 100th Congress follow in this
tradition of tailored, situational responses. The National Park Ser-
vice Bill49% was a response to a long-simmering concern that NPS's
mission to preserve and protect park resources against degradation
had been undermined by increased politicization of the managerial
decisionmaking process.*¢ Under the bill, NPS would have been
established as a functionally and legally separate and independent
entity within the Interior Department. The Director, appointed by -
the President with Senate confirmation, would serve a five-year term
subject to removal only for cause; all park system administrative
functions and powers would be transferred to the Director; and the
Director would be authorized to bypass secretarial and OMB budget
and legislative clearance processes in its communications with
Congress.0? ; «

Similarly, the EPA Special Environmental Counsel bill*%® ema-
nated from. concerns over growing evidence that hazardous waste
laws applicable to federal facilities were not being enforced.#® The
bill would establish a special counsel appointed by the EPA Admin-
istrator for a five-year term who would be removable by the Admin-
istrator only for cause. The special counsel would have limited
jurisdiction and enforcement authority. He could only seek compli-
ance with the provisions of one environmental law, the Resource
Conservation and Recovery Ac,*!'® and only if the Administrator
and the head of the subject agency had not agreed (o a consent or-
der within a specified period afier notification of noncompliance, or
if the special counsel did not agree to the consent order. Thus the
special counsel would act only if presently available settlement
processes failed to operate successfully. Four enforcement options
would be available:” (1) assessment of a civil penalty not exceeding

introduction, see, e.g., Sargentich, The Reform of the American Administrative Process: The
Contemporary Debate, 1984 Wis. L. Rev. 385.

403. Airline Deregulation Act of 1978, Pub. L. No. 95-504, 92 Stat. 1705 {codified in
scattered sections of 49 U.S.C.) (abolishing the Civil Aeronautics Board).

404. Motor Carrier Act of 1980, Pub. L. No. 96-296, 94 Stat. 793 (codified in scat-
tered sections of 49 U.S.C} (affecting the Interstate Commerce Commission).

405. Ser supra note 391,

406. H.R. Rep. No. 742, 100th Cong., 2d Sess. 3-4 {1988); 134 Conc. Rec. H5953-54
(daily ed. Jul. 27, 1988).

407. The Justice Department raised constitutional objections essentially similar to
those made with respect to §, 508. Relying on Morvisan, the objeciions were rejected
during the floor debate. 134 Conc. Rec. H5954 (daily ed. Jul. 27, 1988).

408. See supra note 392, . )

409, See Environmental Compliance By Federal Agencies: Hraring Before the Subromm. on
Quersight and Investigations of the House Comm. on Energy and Commerce, 100th Cong., ist
Sess, (1987): Federal Facility Compliance With Harardous Waste Laws: Hearing Before the Sub-
comm. on Superfund and Environmenial Oversight of the Senate Comm. on Environment and Public
Works, 100th Cong., 2d Sess. (1988).

‘!sig. Pub. L. No. 94-580, 90 Siat. 2785 {1976) (codified in scattered sections of 42
us.Ch.
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$25,000 per day; (2) issuance of an administrative compliance order
to the oftending agency; (3) a civil action to assess and collect a civil
‘penalty; and (4) a civil action for injunctive relief against-the
agency. 4!

Both bills may be seen as limited, tempered and well-founded so-
lutions to concrete situational needs. Neither may be viewed as an
extreme response, and though each impinges to a modest degree on
presidential supervisory authority in the areas covered, they are well

- within-the scope of the congressional prerogative. Complementary
to this measured approach was the Senate’s vote to abolish the Nu-
clear Regulatory. Commission (NRC) and to replace it with a single.
headed independent body similar to the EPA.4}? Here a ground-
swell of criticism over management of safety at nuclear facilities has
been building since the Three Mile Island accident in 1979, and
NRC'’s reactions in the intervening years was seen as wholly deh-
cient. The Senate Report concluded that the “Commission struc-
ture is poorly suited to the task of regulating the commercial nuclear
power industry. As a means of formulating decisions, the Compmis-
sion decisionmaking process is ineflicient and, frequently, indeci-
sive. . . . No single individual is responsible for a decision, once
made.’'413

Under the bill as reported, the Administrator of the new Nuclear
Safety Agency would be appointed by the President and serve at his
pleasure. Fearful that presidential control would negate the admin-
istrative advantages of a single administrator, the bill provided two
safeguards against potential politicization of the decisionmaking
process. First, it created a Nuclear Reactor Safety Investigations
Board consisting of three members, one appointed by the President,
the others by the Administrator, who are removable only for cause.
The Board would be responsible for investigating “significant nu-
clear events” and assessing the implications of such events for the
public health and safety and reporting its findings and any recom-
mendations for action to the Administrator, who must respond in
writing to the Congress within 120 days, The response must be
made public at the time of issuance. The Board could not-undertake
an investigation on its own without prior consultation with the Ad-
ministrator and a written determination that the event is significant.
Its recommendations would not be binding on the Administrator.
However, if the Administrator adopts the recommendations, he is

411. The Justice Department presented a broad-based constitutional attack on the
legislation, See supra note 9.

412, 134 Conc. Rec, $11,049-71, 11,105-11 {(daily ed. Aug. 8, 1988) (passing the
Nuclear Regulation and Reform Act of 1988, 5.24438, 100th Cong. 2d Sess.); see alic S.
Rep. No. 364, 100th Cong., 2d Sess. (1988).

413. S. Rep. No. 364, supra note 412, at 15,
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obliged to undertake specified actions within certain ume peri-
ods.*!* Second, the bill required that the Agency submit its budget
and legislative recommendations concurrently to OMB and its juris-
dictional committees. It also exempted the Agency from regulatory
review requirements of the Paperwork Reduction Act and Executive
Orders 12,201 and 12,498,418

The concurrent submission requirement and regulatory review
exemption were eliminated on the floor. Instead, OMB’s regulatory
review role was strictly limited in time to prevent undue delay in
rules processing, and safeguards against ex parte and conduit con-
tacts and other undue influence were incorporated through require-
ments for a public docket containing all written communications,
logging of all oral communications and meetings, and written expla-
nations for significant changes made by the Agency as a conse-
quence of OMB review 3% The floor manager, Senator John Glenn,
explained that exempting the Agency from all OMB review would
leave the bill fatally flawed in that “it would place only one check on
the new Administrator’s authority to singularly set national policy
on the licensing and operation of commercial nuclear reactors and
the domestic uses of nuclear materials—the only check to that au-
thority was that he or she could be fired by the President.”™17

The ultimate-accommodation, abolishing an independent agency
andd subjecting s substlute o waditonal, though avcumsenibed,
presidential’ supervision, while at the same time providing for
heightened, though not overly intrusive, congressional oversight
through the Nuclear Reactor Safety Investigations Board, is nghtly
seen as “innovative* and reflective of Congress’s ability tg ake
measured, restrained approaches in the exercise of its power to
structure agency arrangements. It s, therefore, quite premature o
raise danger signals of a runaway legislature. The evidence of post-
Morrison actions in the 100th Congress is certainly to  the
contrary.t'?

414, Constitntional objections to this provision hy the Justice Department were ex-
plored and rejected by the Senwe Commitee on Environment and Public Works. See
134 Cowno. Rec. §11,061-65 (daily ed. Aug. 8, 1U88).

415. Id at §11,054.

416, id at 511,106,

417, Jd. ar $11,068.

418, Verkuil, The Purposes and Limits of Independent Agencies, 1988 Duxke L.} 257, 275,

419. Repassage of a modeustly revised Whistieblower Protection Act by the 101s1
Congress reflects the spirit of accommodation and tailored resolution noted in the text.
S. 20, as amended, see supra note 24, passed both houses without a dissenting vore, 145
Cong, Rec. §2779.93, 2804-12 (dailv ed. Mar. 16, 1989); 134 Coxc. Rec. H740.54

 {dailv ed. Mar. 21, 1989, and wus signed into law on April 10, 1989, Pub. L. No. 101-12,
103 Stat. 13, The Office of Special Counsel will be an independent entity legally and
funcuionally apart from the MSPB. The special counsel will be subject 1o removal by the
President only for cause during his five-vear term. The special counsel will not be able
(o seek judiciul review of MSPB rulings or enforee subpoenas in court, but, as a tradeoff.
he will be prohibited from intervening against whistieblowers in cases before MSPB.
Finally, the controveried direct-reporting requirement was altered to require the Special
Counsel to submit reports, testimony, and other information 1o a requesting commitice,
and such submissions are 1o be concurrently transmitted to the President, a change from
S, 508 that is without substance. 135 Conc. Rec. §2779-80, 2805-11. The compromise
had the approval of Attorney General Thornburgh, see i, a1 S2781. Senator Levin, floar
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manager of S. 20, made it clear that the Senate entertained no constitutional doubts as
to the power of Congress to authorize litigation between 1wo agencies. Jd at 52780,
2782. The administration’s retreat here, however, was a tactical one in the face of the
certainty of an overwhelming vote for passage and the votes necessary for a veto over-
ride. The issues discussed in this Article will surface again soon in another context,
most likely in connection with the bills seeking enforcement of environmental violations
at federal facilities. See H.R. 1056, 101st Cong., 1st Sess. (1989) (statement of Rep.
Eckart) (stating that the EPA is authorized to issuc administrative orders against federal
violators of RCRA); and H.R. 2135, 101st Cong., Ist Sess. {1989) {(statement of Rep.
Swift} {establishing a special environmental counsel in the EPA to enforce RCRA ve-
quirements at federal facilities).

1989 708
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Mr. STRICKLAND. Thank you very much.

Ms. Eldredge, you stated that several of the DOE labs believe
they no longer have to comply with DOE environmental, health
and safety rules because they are under a new security agency.

Could you talk more about why you——

Ms. ELDREDGE. It comes under the problem that has been talked
about a lot of dual hatting that the Assistant Secretary for Envi-
ronment, Safety and Health is now dual-hatted to be also for Envi-
ronment, Safety and Health under the new National Nuclear Secu-
rity Administration.

However, the laboratories are not comfortable with this, and
some Members of Congress are not either, and one of the results
that is very clearly out there, from a legal perspective, is the Price-
Anderson Act enforcement of nuclear safety rules. Normally under
the rest of the Department if the Office of ES&H finds a violation
they issue a notice of violation and they subject the violating DOE
entity to fines directly. They have that delegated authority from
the Secretary.

Now they no longer have that delegated authority with regards
to the NNSA, so if they find one of the weapons sites to be in viola-
tion they can put together their whole package but it is a rec-
ommendation, it is no longer a penalty, and make that rec-
ommendation to the Administrator of the NNSA, and then he or
she would then have to impose a fine on the violator, so—and it
creates a different kind of loop.

You no longer have that kind of independent oversight that they
had in the past. That is one piece of it. The other piece of it is that
the Office of Environment, Safety and Health also has a number
of rules and recommendations with regards to other non-nuclear
safety issues. Unfortunately there is no enforcement program for
them like there is for Price-Anderson, but they are still important
rules for workplace safety and worker safety.

This includes the new beryllium rule and there has been some
indication—I do not have anything in terms of a real smoking gun
on this—but there is some indication from some of the statements
made in lab directors’ testimony and some of what we are hearing
from the labs. They do not believe that they need to take orders
from the Office of Environment, Safety and Health, that they can
create their own safety plans.

Mr. STRICKLAND. Well, Dr. Michaels has said to us recently that
he no longer has the authority to issue notices of violations or to
impose fines under Price-Anderson to the DOE weapons
complex:

Ms. ELDREDGE. Correct.

Mr. STRICKLAND. [continuing] that he can only recommend, as
you say. Under that scenario, do you think it is worthwhile to pass
legislation that would cover the nonprofit contractors?

Ms. ELDREDGE. Regarding the fines for nonprofit contractors I
definitely think the legislation is worth passing. It is sort of ridicu-
lous that the contractor that has the contracts for the sites where
we are going to have ongoing weapons work, it is going to continue
into the foreseeable future, they are not cleaned up sites where
people hope will be closed and walked away from in a couple dec-
ades, are not subject to the same kind of penalties and fines as all
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the other sites are, so I think that piece definitely needs to be cor-
rected and support the legislation this committee has to do so.

The piece about whether the Office of ES&H would get to enforce
those fines once they were allowed I think needs to be also cor-
rected in additional legislation.

I am not sure that the bill that you have right now would cover
that problem.

Mr. STRICKLAND. Okay, and one final question. You say that you
don’t know who the external regulator for nuclear issues ought to
be. Congress probably is not going to establish a new regulatory
agency for DOE so would you give us your best recommendation?

Ms. ELDREDGE. That is a challenge. It is something we have been
struggling with for a long time. Various advisory committees have
also struggled with who would be the best regulator.

The two names that pop up most frequently are the NRC and the
Defense Nuclear Facilities Safety Board. Neither of them is perfect.

As I mentioned earlier, if we were going to go with either of
those, we would recommend reforms to those bodies, one of which
would be citizen suit provisions so that we can hold whoever be-
comes the regulator accountable for their regulatory actions, and
that would be both for the public and for the states, to be able to
use that tool, which has been very effective with other environ-
mental statutes.

With regards to my best recommendation, I think I will have to
get back to you on that. We probably would be able to come up
with some sort of merged entity of NRC and the Defense Board
with a package of reforms that would be more acceptable than just
a hand-off right now.

Mr. STRICKLAND. Okay, and a final question then, and if each of
you would respond.

All of you seem to agree that there should be some phase-in of
external regulation. You believe there should be external regula-
tion. The proposed legislation would not allow for phase-in. Do you
think an all-or-nothing approach is feasible and you could just give
me a yes or no answer to that.

Ms. JoNEs. I think the NRC and OSHA said on the first panel
that it would not be feasible to do in a year. That is one of the rea-
sons that we said in our testimony that we felt a phase-in was
more appropriate, so that there would be more experience on some
of the issues that NRC and OSHA were not familiar with.

Mr. SHANK. As I have mentioned, I believe it is not feasible to
do it without a phase-in. There are many issues of who holds li-
censes, what the legacy issues, how those things are corrected.
There is enormous complexity.

We have had pilots at a simple facility like mine. I believe that
more complex facilities will unravel even more difficulties, so the
answer is no.

Mr. STRICKLAND. Thank you.

Mr. VAN NEss. I would agree that it is not feasible and as I said
before I think there have been changes that one should take ac-
count of with regard to whether you do this at all.

Mr. STRICKLAND. Thank you.
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Ms. ELDREDGE. I think we should give them more time in terms
of phasing in and perhaps a two-step program with OSHA being
able to move a little faster than the NRC parts of it.

However, I do think whatever legislation gets passed needs to
have a date certain for that transfer, because if it is just a
multistep process with pilot projects we might not ever get there,
so we need to make sure that there is a date certain and then give
them a step-wise way to get there.

Mr. ADELMAN. We would also support a phased-in approach. The
approach that is part of the DOE working group that phases it in
with facilities that are most similar to the types of facilities that
NRC is already regulating certainly makes sense and we would
support that.

In terms of a specific dateline I think that so long as the process
is open and the public is involved in the transfer of authority from
DOE to NRC and that there is a strict set of deadlines built into
the legislation, that is certainly something we would support.

Mr. MILLER. I apologize, Mr. Strickland. I was just at the hear-
ing you were at a little while ago. I apologize to Mr. Barton for
being late.

I would just offer you this, that at the Portsmouth Gaseous Dif-
fusion Plant in Paducah which both had takeover OSHA authority
effective July 1, 1993, basically there was just a pre-assessment
that was done by Martin Marietta at that time that identified the
noncompliance events and we went to work on OSHA regulation
immediately, so I don’t see any need for any delay.

Ostensibly the Department of Energy is already supposed to be
having its contractors comply with OSHA and since an order was
issued in 1983 they have already had to be OSHA-compliant, so
what is the difficult leap of turning on the switch in this Congress
to commencing immediately OSHA regulation of DOE facilities?

There is no justification for a phase-in approach because they are
already supposed to be there.

Now there may be some catch-up costs involved and I do not
think anybody should think this is a cost-free transaction, and at
Portsmouth and Paducah we saw roughly a $30 million shall we
say retrofit to come into compliance with the orders DOE had al-
ready had in place but there is no need for phase-in on OSHA.
That can start September 30 of this year if we pass legislation and
OSHA had the money so that they were not stuck with an un-
funded mandate, and so from our perspective the phase-in has to
deal with the NRC and the certification and licensing, not OSHA.

I see no reason for any delay in moving forward on OSHA regula-
tion.

Mr. STRICKLAND. Thank you, sir.

Mr. STEARNS [presiding]. I thank the gentleman.

Anyone on this side of the aisle who would like to ask questions?

[No response.]

Mr. STEARNS. Okay. Mr. Miller, we previously had by unanimous
consent made your opening statement part of the record and the
only question I was going to ask is just your phasing in of external
regulations dealing with what you just talked about, with OSHA
since they are already in place, so I think you answered that ade-
quately.
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I don’t think without any further questions from members I
think—we appreciate the panels’ patience with us going back and
forth to vote, and Chairman Barton is on the floor right now in de-
bate so he could not be here, but again we appreciate your testi-
mony.

The committee is adjourned.

[Whereupon, at 1:25 p.m., the subcommittee was adjourned.]

[Additional material submitted for the record follows:]

PREPARED STATEMENT OF RICHARD MILLER, PAPER ALLIED-INDUSTRIAL, CHEMICAL &
ENERGY WORKERS UNION

I am Richard Miller, a Policy Analyst for the Paper, Allied-Industrial, Chemical
& Energy Workers Union (“PACE”), which, amongst its membership of 320,000 at
oil, paper, chemical, pharmaceutical and cement factories, includes 6,500 hourly
workers at 11 Energy Department (“DOE”) nuclear facilities, including Portsmouth,
Paducah, Oak Ridge K-25, Mound, Hanford, INEEL, WIPP, Brookhaven, Grand
Junction, Argonne-East and Argonne-West.

PACE, through it predecessor OCAW, was a member of the Advisory Committee
on External Regulation and the NAPA Forum on OSHA-DOE Transition Issues.
Outlined below are the key points in our testimony:

* DOE is the only federal agency whose facilities are exempt from regulation by the
NRC for nuclear safety and by OSHA for worker protection. DOE has been jus-
tifiably criticized for lax enforcement of its regulations, and today lacks a robust
program of self regulation. A prompt and orderly transition to OSHA regulation
is feasible and can be accomplished this year.
¢ The experience at Portsmouth and Paducah offers a key lesson: enforceable

rules will require DOE to spend money on transition “catch up” costs.

¢ PACE supports external regulation, provided certain protections are put in place
so that workers would not be worse off than they are today. These include:
¢ requiring NRC (or the DNFSB with enforcement authority) to adopt OSHA’s

\évorkel("i participation processes so that worker concerns can be better ad-
ressed;
« retaining DOE’s corporate health and safety oversight functions, so regulators
don’t end up as de facto safety managers;
¢ requiring full time “site residents” for both OSHA and NRC inspectors at
major DOE facilities and circuit riders at smaller sites;

. Elimirfte the non profit exemption for fines and penalties under the Price Ander-
son Act;

e Clarify existing state legal authority over National Nuclear Security Agency
(NNSA) facilities to assure full enforceability of environmental laws and compli-
ance agreements.

1. DOE’s Internal Oversight is Inadequate and There is no Prospect for Reform

Although DOE has a highly professional and competent health and safety staff
in its Office of Environment Safety and Health (EH), decisions made at the top lev-
els of the DOE have allowed its modest system of self-regulation to wither to the
point of near invisibility. Three successive Energy Secretaries have eliminated the
“independent” health and safety site representatives program. EH is noteworthy for
its attention to after-the-fact investigations of fatalities, major near misses, and
media attention to evident health and safety breaches. With the exception of recent
work at Paducah and the other gaseous diffusion plants, DOE’s system of self-regu-
lation is more myth than reality.

After 12 years of trying, DOE’s EH Office of Enforcement has only managed to
adopt 2 of 11 nuclear safety regulations required under the Price Anderson Act
Amendments of 1988 (“PAAA”). This poor performance is not due to a lack of trying
by EH, nor due to a lack of Congressional oversight by this Committee. Rather it
reflects a perverse system wherein the internal regulators at EH have to obtain the
permission of the various line programs (Energy Research, Defense, Science, Nu-
clear Energy, and Environmental Management) and headquarters elements (Gen-
eral Counsel, Field Management) to carry out Congressional directives to regulate
health and safety. DOE’s practice of obtaining consensus from all Department ele-
ments on the content of rules further assures lowest common denominator deci-
sions—or no decision at all. Finally, the revolving door between senior DOE man-
agers and contractors has further undercut efforts to build a robust internal ac-
countability system.
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DOE’s PAAA Enforcement Program—although limited by a staff of 6 inspectors
to cover the entire DOE complex—demonstrates how safety is enhanced when a pro-
gram is given even a few teeth. Recently, the prospect of Price Anderson enforce-
ment action motivated one DOE contractor to stop radiation related work until con-
tinuous airborne radiation monitors were properly functioning. Absent an account-
ability device that would translate to the contractor’s bottom line, worker protec-
tions would have been postponed until it was convenient. The PAAA staff size is
not due to resource shortages or lack of FTEs. Rather its size reflects the length
of the political leash it has been given by the DOE leadership, and the degree to
which it’s enforcement actions will be tolerated without contractors generating a
major political backlash.

Most DOE field offices avoid oversight and rely upon contract provisions to drive
accountability. This sounds appealing on its surface, however, DOE’s understand-
able desire to get work done more quickly and at lower cost has resulted in com-
peting priorities (productivity vs safety) which tends to make workers the victim.
Reductions in award fees alone have not proven to be a powerful enough motivator
to assure contractor compliance with nuclear safety rules, largely because there is
no practical way to measure every action a contractor takes—or doesn’t take—and
translate it into a fee calculation.

DOE has placed its management and integrating contractors in the position of
overseeing their fixed price subcontractors’ health and safety programs at the same
time they are driving them for ever greater costs savings. Where economic incen-
tives are in potential conflict, the absence of an independent third party ensures
that accountability suffers. DOE’s panacea for safety woes—Integrated Safety Man-
agement—is simply a process to plan work up front. It is a complement to external
regulation—not a substitute.

Lastly, the DNFSB has been largely absent from of Environmental Management
sites except where criticality concerns prevail. Their role has been constrained and
could be considerably expanded.

2. A Pathway to External Regulation

Numerous advisory panels have recommended that DOE should no longer self-
regulate worker and nuclear facility safety. The only question is how to get it done.

Step one: immediately legislate OSHA regulation of all DOE and NNSA sites.
This would not be a burdensome transition, because DOE has ostensibly required
its contractors to be OSHA compliant under the terms of its contracts and Orders
since 1983. As such, DOE would not be subjected to any new rules. OSHA would
need to update some of its rules to cover occupational radiation protection, and per-
haps firearms and explosives safety. Although DOE-OSHA pilots at Oak Ridge,
Berkeley, Argonne East demonstrated that there were no major obstacles to shifting
to OSHA regulation, all of the parties were also on their best behavior perhaps mak-
ing it seem easier than it will be in reality.

Step two: require DOE and NRC (or DNFSB with enforcement capacity) to estab-
lish a plan, schedule and budget to assume control over nuclear activities (except
nuclear explosives) at DOE facilities. Hazel O’Leary proposed NRC authority over
new facilities and case-by-case decision making over which existing facilities would
be covered. Congress needs to establish a schedule for decision making to assure a
case-by-case approach would not result in interminable delays.

Key considerations before moving forward include:

* Dedicating a percentage of DOE’s budget for OSHA staff and program costs, so
that DOE regulation doesn’t become an unfunded mandate on a small agency
that is already underfunded.

* Having OSHA provide some transitional relief on facility upgrades and abatement
actions

¢ Authorizing DOE to sign up for multi year abatement actions with OSHA or NRC

e Where there are mixed (radiation/non radiation) hazards and one regulator de-
clines to take enforcement action, provide authority for the other regulator to
assert its authority.

* In agreement states, federal OSHA presence is located many miles away and can
only respond after the fact to accidents. For than reason, we recommend full
time OSHA site residents at major DOE facilities (Hanford, INEEL, Oak Ridge,
ete)

3. Several Lessons Learned from the External Regulation of the Gaseous Diffusion
Plants

The 1992 Energy Policy Act mandated OSHA and NRC regulation of the DOE’s
uranium enrichment plants that were leased to the United States Enrichment Cor-
poration (“USEC”) in Portsmouth, Ohio and Paducah, Kentucky. The USEC oper-
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ations are basically chemical plants that process a very corrosive chemical with ra-
diological properties: uranium hexaflouride.

Prior to the commencement of OSHA regulation on July 1, 1993, USEC’s M&O
contractor, Martin Marietta, performed a self assessment of OSHA non compliance
items, totaling approximately 12,000 items at Portsmouth and 4,000 items at Padu-
cah. Repairs entailed installation of machine guards, providing fall protection by in-
stalling guard rails on working surfaces, updating electrical circuits, upgrading heat
stress protections and providing mobile breathing air units . Estimated cost for the
upgrades was $40 million. These expenditures would, if funded, have been required
under Admiral Watkin’s order that all DOE facilities come into full compliance with
all OSHA requirements.

A major dispute arose at Paducah over OSHA’s enforcement authority for mixed
radiation/chemical hazards. The dispute arose out of OSHA citations for uranium
hexaflouride gas releases in 1993 related to violations of OSHA regulations gov-
erning emergency response, training and alarms. USEC and Martin Marietta main-
tained that OSHA had no jurisdiction over mixed chemical/radiation hazards. Rath-
er, they argued that this responsibility rested with exclusively with DOE (and NRC
once it took over) because the chemical release had radiological properties, and
claimed that for OSHA to assert such jurisdiction amounted to dual regulation. The
matter was ultimately settled, but the issue by no means disappeared.

The 1996 USEC Privatization Act required OSHA and NRC to enter into a Memo-
randum of Agreement delineating their respective jurisdictions. The MOA was mod-
eled after the one OSHA and NRC executed for boiling water reactors. That MOA
gave NRC responsibility for anything related to radiation, and left OSHA with juris-
diction over industrial and construction types of hazards. Regrettably, our concerns
that OSHA retain some jurisdiction over mixed hazards were not heeded, and NRC
assumed full responsibility for mixed hazards.

The OSHA-NRC jurisdiction question resurfaced in 1998 at the Portsmouth, Ohio
plant when NRC failed to act on worker concerns that radiation dose records were
not being properly counted and our local union turned to OSHA for assistance. As
it turned out, management was administratively “assigning” radiation doses in hun-
dreds of cases by pinning a dose badge on the wall, scanning it, and then arbitrarily
assigning that dose to workers. OSHA issued a citation, but USEC maintained in
settlement discussion that OSHA was exceeding its jurisdiction by goings into
NRC’s turf.

While the enforcement matter was ultimately settled (USEC agreed to reconstruct
doses for a 3 year period), a major policy question needs to be resolved in any exter-
nal regulation regimen: (a) will there be a primary regulator where there are mixed
hazards, and (b) what happens if the primary regulator fails to enforce and the
other regulator determines that there is a mixed hazard violation and issues a pen-
alty? In our view, if one regulator fails to act, then the other regulator should have
the discretion to exercise their authority (provided it is not inconsistent with the
first regulator’s license conditions). This question should be resolved in any legisla-
tion directing that OSHA and NRC enter into a new Memorandum of Agreement.
What works for allocating responsibilities at boiling water reactors, may not work
at DOE sites.

Adapting to NRC regulation has been a longer and more expensive process than
OSHA transition. First, NRC had to certify the existing operations. NRC compliance
costs were estimated to exceed $100 million at Paducah alone. Certification required
a 2,300 page application, which was rejected by NRC the first time. The net result
of this regulatory effort, however, was a more rigorous and arguably safer basis for
operations. NRC also required the Paducah plant to make an estimated $21 million
in seismic upgrades because of its location on a seismic fault. To its credit, NRC
has accommodated USEC’s seismic upgrade schedule by granting waivers because
of unforseen obstacles.

4. NRC Needs to Implement the OSHA Procedures Related to Worker Involvement
in Inspections and Enforcement Actions

NRC has not been “worker friendly” in its approach to oversight and regulation.
NRC made it clear from day one at Paducah that their job is to interact with man-
agement and they are not in the business of taking concerns from workers and re-
solving them. NRC excludes workers from any role in walk around inspections,
outbriefings, or enforcement actions.

When NRC started examining issues at Paducah this summer, they never con-
sulted with the local union health and safety reps on issues that required scrutiny,
nor did they include them in the investigation. Ironically, DOE’s EH Oversight

1UE OSHA Spending Plan, Martin Marietta Utility Services, May 1994, UEO-1030
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Team included the designated safety representative to be in the morning outbriefs,
solicited comments on draft reports, and sought cooperation in identifying issues of
concern.

While NRC has procedures to encourage stakeholder input at the national level,
this is more related to public safety than worker safety.

The NRC’s approach stands in contrast with OSHA which targets its resources
to resolving legitimate worker safety and health concerns. OSHA solicits worker
input during inspections, by including worker representatives in the entry briefing,
walkaround inspections, and the exit briefing. Workers can participate in OSHA en-
forcement proceedings, and they are provided as a matter of course with copies of
findings and, if issued, copies of citations.

NRC would be viewed more favorably as a worker safety regulator if it followed
the OSHA procedures. As such, we recommend that legislation require NRC to fol-
lfowlthe OSHA procedures outlined at 29 CFR Part 1903 when regulating at DOE
acilities.

5. Non Profit Fines and Penalties

We support HR 3383. There is no reason that non-profit contractors who are re-
ceiving a fee should not be subjected to fines and penalties for nuclear safety viola-
tions under the Price Anderson Act Amendments. These same institutions are sub-
ject to fines and penalties from other environmental regulatory agencies, and if NRC
were regulating these institutions, they would be similarly subject to fines and pen-
alties. Indeed, when the OSHA-DOE pilots were underway at two non profit con-
tractors, there was no discussion that this would take place on the condition that
these non profits would be exempted from OSHA or NRC fines and penalties.

6. Assure that States Retain Authority at NNSA to Enforce Environmental Laws

The National Association of Attorneys General recently sought legislative clari-
fication regarding states’ authority to regulate and enforce against NNSA facilities.
We support their request for legislative relief to preclude NNSA facilities from as-
serting sovereign immunity.

We would be pleased to answer any questions you may have.
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