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THE PROPOSED CHANGES TO PART 9 OF THE
FEDERAL ACQUISITION REGULATION RE-
LATING TO CONTRACTOR RESPONSIBILITY

THURSDAY, OCTOBER 21, 1999

HOUSE OF REPRESENTATIVES,
COMMITTEE ON SMALL BUSINESS,
Washington, DC.

The Committee met, pursuant to call, at 11:00 a.m., in Room
2360, Rayburn House Office Building, Hon. James M. Talent
[chairman of the Committee] presiding.

Chairman TALENT. The hearing will come to order, please.

I want to welcome everybody. Our hearing today is about a pro-
posed rule change in the Federal Acquisition Regulations and how
that proposed change will hurt the small businesses that contract
with the government to provide a wide variety of goods and serv-
ices.

On July 9, 1999, the agencies with primary responsibility for de-
veloping federal procurement regulations issued a proposed rule
that is purportedly designed to clarify the existing standards by
which contracting officers make responsibility determinations prior
to the award of a contract.

In particular, the proposed rule would require that contracting
officers find that a prospective bidder is not responsible if the con-
tracting officer has persuasive evidence of lack of compliance with
tax laws or substantial noncompliance with labor laws, employ-
ment laws, environmental laws, antitrust laws or consumer protec-
tion laws. Those are only examples.

In fact, the contracting officer could find a lack of responsibility
for violations of any of the regulations in the single-spaced 17 lin-
ear feet of the Code of Federal Regulations. Contracting officers’ ef-
forts to clarify the responsibility standard permits the contracting
officers to find a business non-responsible based on persuasive evi-
dence—a standard of evidence which does not currently exist in
civil, criminal, or administrative law.

What the federal agencies view as a clarification, small busi-
nesses view as a trap preventing them from being awarded federal
government contracts. As Congress recognized when it enacted
SBREFA, the Small Business Regulatory Enforcement Fairness
Act, it is especially difficult for small businesses to stay abreast of
the changes made in the Code of Federal Regulations, much less
be experts at complying with all of those rules.

Thus, a series of technical violations, such as not having material
safety data sheets, could result in a finding of non-responsibility.

o))



2

And if one contracting officer finds that the small business lacks
appropriate business ethics and integrity, another contracting offi-
cer considering the same violations for a different contract would
be hard put to reach the opposite conclusion.

The end result is that a small business could be prevented from
contracting with the government for what is the regulatory equiva-
lent of a combination of parking and moving violations.

What I find even more distressing is the contracting agencies’
lack of concern for the potential adverse consequences to small
businesses. The agencies determined that the proposed rule is “not
expected to have a significant economic impact on a substantial
number of small entities.” Well, if you are a government contractor,
I can think of no more severe penalty than being prohibited, with-
out appropriate due process procedures and by the ad hoc actions
of contracting officers, from doing business with the government.

And little doubt exists that small businesses represent a signifi-
cant portion of the federal contracting community. In fiscal year
1998, small businesses were awarded nearly three-quarters of all
Federal Government procurements with a total value of more than
$33 billion. Potentially adverse significant consequences of the pro-
posed rule have been recognized by numerous small business orga-
nizations, including—and I have about 20 listed here. I am not
going to read them all—in fact, more than 20—30 or 40. I will put
them in the record.

In addition, nearly 600 small business owners have already
taken the time to file comments with the Federal Acquisition Regu-
lation Secretariat opposing the proposed rule. A cursory review of
a sample shows that these are not simply one-line statements but
relatively detailed comments noting the potential consequences
that the proposed rule, if implemented, would have on their busi-
nesses. I suspect many more small businesses will file comments
by the November 8 deadline for filing comments.

Today’s hearing will investigate the legal and policy implications
of the proposed rule. I expect to examine such issues as how the
federal agencies plan to implement the rule and its impact on gov-
ernment procurement efficiency, while maintaining the mandate to
increase opportunities at both the contractor and subcontractor
level for small businesses.

I am also interested in finding out how the federal agencies plan
to implement the proposed rule at the contracting officer level and
whether the safety valve of the SBA’s Certificate of Competency
Program will function in this new responsibility environment.

Let me conclude by saying that I am not opposed—in fact, I sup-
port—a Federal Government policy refusing to do business with
businesses, big or small, that have been convicted of crimes or have
had major civil penalties imposed upon them, or for some other
reason that they can understand and attempt to comply with,
would render them ineligible to do business with the government.

This rule goes far beyond that point to corral many small busi-
nesses within its ambit. These consequences give me great pause.
I look forward to a lively and informative discourse on the issues
which will begin, I am certain, with the opening statement of our
ranking member, who I am pleased to recognize now.

[Mr. Talent’s statement may be found in the appendix.]
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Ms. VELAZQUEZ. Thank you, Mr. Chairman, and welcome every-
one.

I am gratified that we have come together today in this respon-
sible and timely fashion to consider the important issue of Federal
Acquisition Regulation and contractor responsibility. Federal con-
tracting and small businesses is one of the most important prior-
ities or topics covered by our Committee. Today, we are here to ex-
plore an issue that most of us agree is a matter of common sense.

There is nothing controversial in saying that contractors should
abide by environmental and labor laws. We can all agree that con-
tractors should pay their taxes. And there shouldn’t be anyone in
this room who is uncomfortable with using contractor responsibility
to promote acceptable behavior.

For the better part of this century—since the 1920s—the govern-
ment has been concerned with the corporate responsibility of fed-
eral contractors. Since World War II, the government has insti-
tuted a formalized process to tie contract procurement with federal
responsibility.

And even putting aside the fact that these are questions of regu-
lation and law, nobody—not in the business community and not in
government—wants one contractor to be able to circumvent these
regulations and create an unlevel playing field. Companies should
not have to deal with a competitor that employs unscrupulous
methods so that it can undercut others’ bids, and government
should do what it takes to make sure that doesn’t happen.

So let me say one thing at the outset. I do not consider it our
job today to debate the importance of contractor responsibility, or
whether or not there should be contractor responsibility. Our job
today is to determine the best way to ensure contractor responsi-
bility, because even the best idea, improperly implemented, can
have unfortunate, unintended consequences.

These regulations need to be structured in an intelligent and ef-
fective way. Determining a company’s integrity and ethics will al-
ways, unavoidably, be at least in part subjective. If we are going
to expand the definition of this criteria, we must provide a mecha-
nism for responsibly putting it into practice.

In our efforts to promote responsibility, we must not inadvert-
ently deny small businesses the right to due process or perma-
nently restrict small businesses from competing for government
contracts following one or two minor accidental violations. And
critically, we must ensure that our efforts to make the process
more clear do not inadvertently add confusion and mixed messages
where none existed before.

Making sure government contractors are good corporate citizens
is little more and little less than common sense. The question we
face now is how we make sure we implement this goal with a little
common sense.

I am optimistic that we can. I commend the Chairman for hold-
ing this hearing today, still weeks before the end of the comment
period. He is dealing with this in a responsible manner, and I am
committed to doing the same.

Thank you, Mr. Chairman.

[Ms. Velazquez’s statement may be found in the appendix.]
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Chairman TALENT. All right. We will go right to our first witness
and our first panel.

The first witness on that panel is our colleague, the Honorable
Thomas Davis from Virginia, who has done a lot of yeoman’s work
on this, along with Mr. Moran, who couldn’t be here.

And thank you for waiting, Tom. Please go ahead.

STATEMENT OF HON. THOMAS M. DAVIS, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF VIRGINIA

Mr. Davis. Thank you very much, and I know my colleague Mr.
Moran has put a statement in the record. And I would ask that my
entire statement be in the record, including a statement from a
smallﬁzontractor in my district that we want placed in the record
as well.

Let me just say it is a pleasure to appear here with Dee Lee, who
I have a very, very high regard for. We have worked together on
a lot of issues. Eleanor Spector and I have shared podiums on pro-
curement law through the years and is an expert. And my friend
formerly from Mr. Wynn’s office, who is part of their flag football
team—which I think was undefeated up here on Capitol Hill and
he still comes in. [Laughter.]

But they are excellent people, and I think as we get through this
today we want to try to get to the nub of what the issues are and
our concerns.

I spent 20 years doing procurement law before I came to the Con-
gress. I was general counsel at a company—and special counsel at
a company called PRC, which is a billion dollar a year government
contractor out in McLean, Virginia. And before that I was with a
startup called Advanced Technology and was general counsel and
took it public.

Chairman TALENT. We have to get you on the Small Business
Committee. [Laughter.]

You think I am kidding. [Laughter.]

Mr. Davis. If they will let me keep Commerce. Okay? [Laughter.]

And let me just say, working with this administration, and Dee
Lee in particular and Steve Kelman before her, we have made real-
ly tremendous progress in procurement. I don’t want to lose sight
of that. We passed FASA, FARA, the Clinger-Cohen Act.

We developed the GSA multiple award schedules, giving federal
agencies greater flexibility to get the products and services they
need. And I think the overall record has been an A out of this ad-
ministration on procurement, and I would be less than remiss if I
didn’t say that.

We do disagree on the nature of the proposed regulations and
how we see it, but it is only a proposed regulation. And we proceed
to move forward, I just want to express my concerns on the record.

The regulation issued on July 9th I think takes us backward. I
think, first of all, we should do no harm. We have a system now
that is not broken. It debars bad actors. Additionally, we will pun-
ish people twice if we take away government contracts for alleged
environmental labor, consumer-related tax, and antitrust viola-
tions—there are cases of double jeopardy—and particularly if these
violations have nothing to do with their ability to deliver the best
value to the government at the lowest cost.
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And that is really what ought to be driving government con-
tracting is getting the best value for our taxpayer, not some inci-
dental issues. And what bothers me the most I think about the pro-
posed regulation goes to the language where it says normally the
contracting officer should base adverse responsibility determina-
tions involving violations of law or regulation upon a final adjudica-
tion by a competent authority concerning an underlying charge.

And here is the concern. It says, “However, in some cir-
cumstances, it may be appropriate for the contracting officer to
base an adverse responsibility determination upon persuasive evi-
dence of substantial noncompliance with a law or regulation.” In
other words, no final determinations, no adjudications, a subjective
judgment of the contracting officer. And this can really make for
mischief because this is not a predictable path, I think, for contrac-
tors to follow. .

I agree with Ms. Velazquez in her opening comment that bad ac-
tors ought to be put out of it. We have ways to do that now. If this
is the goal of this, I think we can work together to do this. But if
you are not asking for final determinations from the contracting of-
ficer, if you can allow the contracting officer a lot of steeped-up
complaints, I think it empowers outside groups to come in, put
headlines in newspapers, make all kinds of allegations that would
never win an adjudication, but to create that aura that would then
empower, or in some cases frees a contracting officer to giving that
contract to the contractor who is basically the best qualified to do
that. And that is our concern in this.

Remember, contracting officers—this just gives them one more
check they have to deal with. In some cases, this can delay the con-
tracting process as they look through allegations to see if they are
good allegations or not because it allows them to go beyond deter-
minations by an adjudicating authority. And that is the concern in
this case.

Contracting officers, in my judgment, would be unable to award
contracts because they can get blitzed with complaints. This is an
invitation for other companies to blitz these contracting officers
with complaints, and companies can become the victims of baseless
accusations. It could particularly harm small businesses that may
not be able to defend themselves against these accusations.

It is already happening. Businesses are afraid to publicly com-
ment for fear of retaliation by interest groups. A small business
owner in my district was afraid to testify today for fear of retalia-
tion. We have his statement in the record. He feels it may jeop-
ardize his $3.5 million a year business, which employs eight people.
And his comments, as I said before, are in the record.

If we have to delineate these new criteria, let us not go beyond
the goal of ensuring good labor practices. We are giving them, oth-
erwise, the ability to force companies and to employ and unionize
with allegations, and then going to contracting officers without any
kind of final determinations. That is the concern.

If these regulations were applied to the Federal Government, it
would preclude them from continuing to carry out their functions.
But yet it proposes to apply them to business. But the Federal Gov-
ernment itself is remiss with all kinds of complaints and adjudica-
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tions against it, and yet for a small business here, even without a
final adjudication, they are held at risk here.

For example, in 1997, according to the Federal Labor Relations
Authority, the Federal Government has 5,323 unfair labor practices
charges filed against it. The Federal Government reached a collec-
tive bargaining impasse 148 times in 1997. For fiscal year 1998,
the Occupational Safety and Health Administration issued the Fed-
eral Government 1,153 citations. The EPA took 365 enforcement
actions against federal facilities in 1996, and fully one-quarter of
all federal facilities are not in compliance with the Clean Water
and Clean Air Acts.

Lastly, the government has 36,333 unresolved bias cases being
investigated by the Equal Employment Opportunity Commission.
So the Federal Government is a bad actor in this. They are not ap-
plying the criteria here. In many cases, these haven’t been adju-
dicated and they may be groundless.

The Federal Government procures $28 billion in information
technology products a year. The government is the largest pur-
chaser of IT products in the world, and our rapidly-growing econ-
omy I think could be harmed if these regulations go too far.

I would like to point out the effectiveness of the contracting proc-
ess as it currently operates. The administration claims that the
proposed regulations clarify the intent of the current law. They
claim, therefore, there is no need to be concerned about the new
regulations. As an example, they describe a firm—Standard Tank
Cleaning Corporation—that was denied a federal contract to clean
up an environmentally contaminated site.

The firm was denied the contract because they had past environ-
mental violations. I would counter the administration’s argument
by noting that we don’t have to complicate a process because it
worked in this case, without these regulations, by adding—and we
don’t need to add layers of ambiguous regulations.

I think all of us agree that the instance described above is when
a company should be prohibited from performing a government
contract; and, indeed, the current regulations worked in that case.
If there is a nexus between the violation and the job the company
would like to perform, that is entirely appropriate and they ought
to be found not to be capable of doing the job.

Unfortunately, these proposed regulations do not use that stand-
ard, and it takes to a new threshold of proof that encourages com-
panies, interest groups, and disgruntled employees to use accusa-
tions to hurt responsible companies and hurt the day-to-day oper-
ation of our nation’s procurement system.

Let me just go, finally, and note the current standards for deem-
ing a contractor irresponsible are as follows: adequate financial re-
sources, the ability to meet the required performance schedule, a
satisfactory record of performance on other contracts, a satisfactory
record of integrity and business ethics, the necessary organization
experience, accounting, and operational controls, and the necessary
production, construction, and technical equipment and facilities.

These criteria are broadly written to give a contracting officer the
flexibility he or she needs to prevent bad actors from contracting
with the government. These new regulations, I believe, could en-
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sure that the Federal Government and our procurement of goods
and services is set back decades.

The proposed regulations ignore all of the streamlining initia-
tives that this administration has worked so hard to achieve in the
past, and I am hopeful that the concerns that I express today will
be incorporated in any kind of final regulations. And I appreciate
the opportunity to be here today.

[Mr. Davis’ statement may be found in the appendix]

Chairman TALENT. Thank you. And I know your schedule is
tight. If you can’t stick around through the rest of the panel, Tom,
we understand.

Next witness is the Honorable Dee Lee, who is the Administrator
for the Office of Federal Procurement Policy of the Office of Man-
agement and Budget.

We are honored to have you here, Ms. Lee.

STATEMENT OF HON. DEIDRE LEE, ADMINISTRATOR, OFFICE
OF FEDERAL PROCUREMENT POLICY, OFFICE OF MANAGE-
MENT AND BUDGET

Ms. LEE. Thank you very much.

Good morning, Mr. Chairman, and members of the Committee.
I have been invited to appear before you today to discuss the ad-
ministration’s proposal to amend the Federal Acquisition Regula-
tion, the FAR, in three areas—one, contractor responsibility, which
is Part 9; and two changes in Part 31, which are regarding reim-
bursement of certain costs relating to contractor legal proceedings
and costs regarding unionization activities.

A proposed rule was published in the Federal Register on July
9th of this year, and the extended comment period—about 120
days—closes on November 8th, in approximately two weeks. We
will review all comments that we receive during this period, and
we will keep you informed of the next steps following the comment
period.

This morning, I would like to briefly discuss the proposed rule.
The fundamental purpose of this rule is to protect the taxpayer.
Like any private citizen doing business in the commercial market-
place, we want to be assured that the government is doing business
with individuals and entities who can be relied upon.

More specifically, we hope to protect the public’s interest by hav-
ing greater assurance that the firms we deal with are responsible
citizens—firms that have a record of compliance with law and not
a record of repeated serious legal violations. The overarching theme
behind the proposed rule is the concept that the Federal Govern-
ment ought to do business with good citizens who comply with the
law.

Currently, FAR 9.104, subparagraph D, concerning general
standards of contractor qualifications, states, that to be considered
a responsible contractor, a contractor must “have a satisfactory
record of integrity and business ethics.” This proposed rule would
clarify the existing FAR rule by adding examples of what would
constitute an unsatisfactory record of integrity and business ethics
for the purposes of implementing this long-standing general stand-
ard.
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We are not proposing to create any lists of unacceptable business
firms. We are not proposing to change any debarment or suspen-
sion rule currently contained in the FAR. And we are not proposing
to change any procedural due process rights that a prospective con-
tractor currently enjoys with respect to the FAR responsibility cri-
teria.

And most importantly, we are not proposing to punish anyone by
denying them federal contracts. What we hope to do is protect the
public’s interest by having a greater assurance that the firms we
deal with are responsible citizens.

In addition to the clarifications in the FAR’s responsible con-
tractor criteria, we are also proposing two changes to the contract
cost principles that are contained in FAR Part 31. The first change
would end reimbursement of contract costs incurred for activities
designated to influence employees with respect to unionization, ei-
ther for or against. This is not a new idea; for many years, a large
number of federal programs, for example, Medicare and Medicaid,
halve made these types of costs unallowable as a matter of public
policy.

Moreover, this change is in furtherance of the government’s long-
standing policy to remain neutral with respect to the employer-em-
ployee labor disputes. And, of course, there is a great deal of infor-
mation in Part 22 of the FAR that talks about employee and em-
ployer relationships.

Finally, we are proposing a technical change to one of the FAR
cost principles to close what we believe to be an existing loophole.
At present, the government does not reimburse contractors for
their legal expenses where, for example, in a criminal proceeding,
there is a conviction, or where in a civil proceeding there is a mon-
etary penalty imposed.

However, there are a number of civil proceedings initiated by the
Federal Government that do not result in the imposition of a mone-
tary penalty, but that do involve a finding or adjudication of a vio-
lation. And we think that this would be appropriate, to make this
change that reimbursement of the contractor’s costs would depend
on whether or not a violation was found, rather than the remedy
imposed.

Additionally, my written statement addresses the four questions
posed in your invitation letter. In the interest of time, I will not
read those responses here. But I understand they will become part
of the record.

Mr. Chairman, and members of the Committee, I would like to
reiterate that we want all companies, large and small, to have the
opportunity to do business with the government for the taxpayer.
And we want that system to be as efficient and effective as pos-
sible, supported by the underpinnings of our national social and
economic goals.

The overarching theme of this proposed rule, doing business with
companies that comply with the laws, is a sound one. We will
shortly be receiving the public comments on this rule, and I assure
you that we will be very—that they will be very carefully reviewed
and discussed.

I am confident there will be ideas on how to improve the pro-
posal, such as the ones brought forth by the Congressman, and I
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will commit to you now that I will work with this Committee and
others to ensure that the ideas and issues are considered. Working
together, we can ensure we are judicious in exercising sound busi-
ness principles in our acquisition system.

Thank you. I am available to respond to any questions you may
have.

[Ms. Lee’s statement may be found in the appendix.]

Chairman TALENT. Thank you very much, Ms. Lee.

Our next witness is Ms. Eleanor Spector, the Director of Defense
Procurement of the Department of Defense.

STATEMENT OF ELEANOR SPECTOR, DIRECTOR, DEFENSE
PROCUREMENT, DEPARTMENT OF DEFENSE

Ms. SPECTOR. Good morning, and thank you for the opportunity
to appear before you as the Department of Defense representative
to discuss proposed changes to the FAR concerning contractor re-
sponsibility.

Since the proposed rule is out for public comment, nothing has
yet been put in regulation that would change the way that we do
business. As has been mentioned, the comment period closes on No-
vember 8th, and as a result of the comments we certainly may
make changes to the rule before it goes final.

I will try to address the questions you asked me. Your first ques-
tion concerned how we determine contractor responsibility now,
and if the methodology varies for contracts of different size. In fis-
cal year 1998, we conducted 6.6 million contract actions with a
value of about $129 billion in DOD. Of these, about 277,000 actions
worth $118 billion were contract actions in excess of $25,000.

We did an additional 7.5 million purchase card actions—nor-
mally, those are under $2,500—with a total value of $3.4 billion.
As you can see, we conduct a very large number of purchases of
greatly different amounts with the vast majority being of relatively
low dollar value.

The rules on how to determine contractor responsibility are in
Part 9.1 of the FAR. They provide general standards that have to
be met, which include adequate financial resources, ability to com-
ply with the delivery schedule, satisfactory record of performance,
satisfactory record of business ethics, and the organization, ac-
coulllting skill, technical ability, and facilities to perform satisfac-
torily.

For purchases under $100,000, unless the contracting officer is
aware of a specific problem, the primary method to determine con-
tractor responsibility is to check the list of parties excluded from
federal procurement and non-procurement programs that is main-
tained by GSA and is available online. That contains information
on firms and individuals that have been suspended, debarred, or
otherwise excluded from doing business with the government.

This suspension or debarment would generally be due to an in-
dictment, conviction, or violation of a statutory prohibition, gen-
erally related to fraud, although some firms are listed due to re-
peated poor performance.

Placement on the list is an automatic bar to receiving any con-
tract award for the time that the firm or individual is on it. For
larger purchases, there are many resources available to help deter-
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mine the responsibility in addition to the suspension and debar-
ment list.

There are the contracting officer’s own history files that may con-
tain information on past performance. The Defense Logistics Agen-
cy maintains information on how companies have performed for
DOD in the past. Another source of information is Dun & Brad-
street that provides detailed financial performance and other infor-
mation on individual firms.

The most detailed DOD resource is the preaward survey that is
conducted by the Defense Contract Management Command. In ’98,
there were about 2,000 preaward surveys performed. These are
generally extremely detailed reviews of a company’s ability to per-
form a proposed contract, and they provide the contracting officer
the best and most up-to-date information. They normally cover fi-
nancial, technical production, quality assurance capabilities, ac-
counting systems, property control systems, safety records, and
compliance with other special interest items.

Due to the expense and time required to perform these surveys,
they are predominantly used when there is a real question of
whether the selected contractor can perform the contract. Because
these surveys are likely to remain valid for some time, we use
preaward survey monitors who maintain files on contractors, and
we consult those preaward survey monitors more often than we do
a full-up survey. There were approximately 2,000 calls in ’98.

As you can see, the most detailed checks take place on a tiny
fraction of the awards that we make. This is due to the sheer vol-
ume and that a number of our contracts are awarded to contractors
with whom we are familiar and don’t need to do these repeated
surveys.

Also, we award a number of ordering contracts where we place
orders on another agency’s contract, and that agency makes the de-
termination of responsibility.

If we know something negative about a firm, or if someone brings
a contractor’s responsibility into question, we certainly investigate
the accusations thoroughly. The short answer to your question is
there are various levels of responsibility reviews. Contract size is
one consideration, though not the only one.

You asked how the proposed rule would affect the award of DOD
contracts and whether contracting officers could make these nec-
essary determinations. Let me explain what I would propose as a
way of implementing this.

While contracting officers would remain the primary determiners
of responsibility, if this rule is implemented as a final rule, they
will need a substantial amount of assistance from the organizations
with responsibility for the specific areas that we are adding. With-
out such support, we will not have readily available means of de-
termining if a contractor is in substantial compliance with labor,
employment, tax, environmental, antitrust, or consumer protection
laws.

By this, I mean we would need a single point of contact at each
of the agencies that has cognizance for compliance with the par-
ticular laws. Additional training for contracting officers might also
be helpful, but I believe that training would probably require some
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experience with a new regulation and might not be available when
we first have to implement this.

Your second question asks the effects on the award of DOD con-
tracts. There might be delays, depending upon the complexity of
the reviews required. Also, there might be litigation in high-profile
cases, if we determine contractors to be non-responsible based on
evidence of noncompliance with the laws that I have mentioned. It
may also be that these problems will occur seldom enough that
there may not be disruption.

Your third question asks whether our contracting officers can de-
termine whether prospective awardees are in compliance. And,
again, I think we would need the help of other agencies to do that.
You asked what education and training makes contracting officers
capable of making such decisions. I will work to see that we get
them educated properly, so that we can exercise this responsibility
properly.

Your final question is how we expect contracting officers to han-
dle the added responsibility, and, again, we would see that they
have the resources they need if this becomes a final rule. And we
certainly intend to review any and all comments before we imple-
ment any final rule.

I will be pleased to answer any other questions. Thank you.

[Ms. Spector’s statement may be found in the appendix.]

Chairman TALENT. Thank you very much.

Our next witness is Mr. James Ballentine, the Acting Associate
Deputy Administrator for Government Contracting and Minority
Enterprise Development of the Small Business Administration.

Mr. Ballentine, it is a pleasure to have you here.

STATEMENT OF JAMES BALLENTINE, ACTING ASSOCIATE DEP-
UTY ADMINISTRATOR FOR GOVERNMENT CONTRACTING
AND MINORITY ENTERPRISE DEVELOPMENT, U.S. SMALL
BUSINESS ADMINISTRATION

Mr. BALLENTINE. Thank you.

Good morning, Mr. Chairman, and members of the Committee.
As the Chairman mentioned, my name is James Ballentine, Acting
Associate Deputy Administrator for the Office of Government Con-
tracting and Minority Enterprise Development. I am appearing on
behalf of SBA Administrator Aida Alvarez, whose schedule does not
permit her to be with us today.

It is my pleasure to testify before you today on the SBA’s Certifi-
cate of Competency (COC) Program as it relates to the proposed
changes to Subpart 9.1 of the Federal Acquisition Regulation af-
fecting contractor responsibility. We understand the Committee’s
interest in this proposed regulation and its potential effect on
America’s small businesses.

The purpose of the COC program is to ensure that small busi-
nesses, especially new firms in the federal marketplace, receive a
fair share of government contracts. The COC program, authorized
under Section 8(b)(7) of the Small Business Act, affords a small
business the right to appeal a contracting officer’s responsibility de-
termination.

Where SBA issues a COC, the Small Business Act directs the
contracting officers to accept the certification as conclusive and pre-
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cludes the contracting officer from requiring the firm to meet any
other requirements of responsibility.

In the beginning, the COC program was limited to areas of re-
sponsibility dealing with capacity and credit. In 1977, Congress sig-
nificantly enhanced the COC program, authorizing SBA to issue
COCs with respect to all elements of responsibility, including per-
severance, integrity, and tenacity. Tenacity and perseverance are
those qualities of persistence and steadfast pursuit of an under-
taking with the aim to do an acceptable job.

In 1984, Congress further refined the program by requiring SBA
to accept COC referrals regardless of the dollar value. Previously,
there were no COC referrals for procurements below $10,000.

Mr. Chairman, in your letter of invitation, you asked several
questions. Your first question pertained to how SBA’s current COC
program works, and to what extent does the program cover general
compliance. Upon determining that the apparently successful small
business offer is non-responsible for a proposed contract, the con-
tracting officer is required to refer that firm to SBA for a COC de-
termination.

Once SBA receives an acceptable COC referral, SBA contacts the
small business, apprises the firm of the reasons surrounding the
referral, and offers the firm an opportunity to apply for a COC.
SBA gives the small business six working days to submit its COC
application and notifies the contracting officer of the date for the
COC decision.

The COC application consists of, among other things, written
documentation and information to support the firm’s ability to per-
form the proposed contract. The COC specialist reviews the infor-
mation provided by the contracting officer and the small business.
Also, a financial specialist reviews the financial information to de-
termine the applicant’s financial capability.

The COC committee, chaired by the COC program supervisor,
consists of a COC specialist, a financial specialist, and an attorney.
They review the findings and they make recommendations to either
issue or deny a COC. An attorney attests to the legal sufficiency
of the committee’s findings and the supporting information.

The SBA area director for government contracting makes the ac-
tual decision to issue or deny a COC based on COC committee’s
recommendations. Upon receipt of the SBA area office’s decision to
issue a COC, the contracting officer can, among other things, ap-
peal within 10 working days the decision to SBA headquarters of-
fices of government contracting. On appeal, SBA headquarters can
confirm or overturn an area director’s decision to issue a COC.

You also asked whether or not the program covers compliance
with legal requirements outside the procurement process. SBA has
processed some COC referrals where violations of labor laws and
tax laws are alleged, such as violations pertaining to prevailing
wage rates under the Davis—Bacon Act. In these cases, SBA re-
views the totality of circumstances, court-imposed fines, or sen-
tences, weighs the severity of violations, and makes the decision.

SBA also handles COC referrals based on non-responsibility de-
terminations where a small business is unable to meet regulatory
requirements imposed on them by other agencies.
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SBA tracks the COC process very closely. We track the COC
issuance, contract award, and contractor’s performance. More than
95 percent of small businesses that receive a COC have successful
contract performance with delivery of goods and services on time.

In the second question you asked whether the appeal process
under the COC program delays the award of contracts. SBA is re-
quired to process a COC referral within 15 working days. Typically,
SBA meets this requirement unless there is an appeal of the SBA
area director’s decision to issue a COC to headquarters.

We believe the COC appeals process is necessary to ensure a
level playing field for small businesses in federal procurement.

You asked two or three other questions, which in lieu of time I
will surpass. And actually I will submit my written statement for
the record, so that we may get to the questions.

Thank you.

[Mr. Ballentine’s statement may be found in the appendix.]

Mrs. KELLY [presiding]. Thank you very much, Mr. Ballentine.

As you all have heard, we have been called for a vote. I think
we are going to take a short 15-minute break until we can go and
vote, and then come back to begin the questioning.

Thank you for your indulgence.

[Recess.]

Chairman TALENT [presiding]. Let me reconvene the hearing. We
have another panel, so I am going to go ahead and open it up with
my questions. And as members file in, I will recognize them.

Ms. Lee, let me get your opinion of what is now happening, and,
Ms. Spector, you may want to—in fact, Mr. Ballentine, you may
want to chime in, too. Now, what I am told is that the way the law
is now interpreted, a bidder would get excluded for being non-re-
sponsible if they have a record of violations or false statements or
dishonesty going to the bidding process.

So, in other words, if the government can’t trust the statements
that they are making in the context of a bid, violations going to
honesty that affects your ability to judge the rest of their qualifica-
tions, or if they have violations that indicate they are not capable
of doing the contract that they are bidding on.

So if they have a history of environmental violations, and they
are bidding to do environmental cleanup, that is obviously relevant
to that. And those are the two bases on which contractors are de-
clared non-responsible for the purposes of the requirement that
they have a satisfactory record of integrity and business ethics. Is
that a fair summary of what you now do?

Ms. SPECTOR. Essentially, that is correct. The kinds of things
that we look at, related to integrity, right now would be things like
commission of a fraud or a criminal offense, related generally to
performing or attempting to obtain a contract.

While we look at other compliance’s, generally that is what we
consider when we say someone is not responsible.

Chairman TALENT. And that makes sense because if they are
not—if they have committed violations that undermine the integ-
rity of the bidding process itself, you can’t trust anything else they
are doing. That certainly would make sense.

Now, is it your interpretation of what you are doing here that
you intend to reach out—and maybe I will direct this to Ms. Lee,
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and the others may want to comment—you intend to reach out so
that procurement officers would have the discretion and I guess the
responsibility to declare somebody non-responsible for legal viola-
tions that—let us start with legal violations for a second and not
get to things that fall short of that. But legal violations that either
don’t—that don’t go to the honesty of that person as a bidder, and
also are not related to that particular contract.

So, for example, they were found by the IRS to have not paid
their taxes. It was not a criminal violation, let us say, but it is a
serious civil violation. They paid the interest. They paid the pen-
alties. Now they are bidding to do shipbuilding for the Navy, or
whatever. Is it your intention with this that the contracting officer
would look at that history of tax violations and consider whether
to declare them non-responsible?

Ms. LEE. Mr. Talent, one of the thrusts behind this is that each
contract needs to be looked at individually. And one of the most im-
portant things I think of acquisition reform, as Congressman Davis
mentioned, is one of the things that we've emphasized to our con-
tracting officers is talk to each other. Don’t have this mysterious
passing papers back and forth.

So what we are asking the contracting officers to do—and by the
way, it is usually a team, their legal team, their technical team.
Generally, unless it is very small, it is not an individual. But the
team needs to look at that individual circumstance. They need to
see what do we have here. They should ask the contractor what is
going on here, get the relevant information from others on their
team, and discuss it and make a decision that is relevant to that
particular issue.

Chairman TALENT. Okay. But what—in your mind, as your agen-
cy has issued this, in your mind what is it they are asking ques-
tions to determine? Are they asking questions to determine, yes, we
did have this IRS problem, we did owe the back taxes? Are they
asking questions to determine, look, did you intentionally not do
something? Are they asking questions, how big it was, how many
times it occurred? And this is the uncertainty that is out there in
the small business community that is the problem.

You seem to think—well, go ahead and answer that. What is the
purpose of the questions? What are they trying to find out?

Ms. LEE. Well, they would want to find out what the issue was,
and, just as you mentioned, the severity, the repetitiveness, and
the corrective action. Has it been remedied, and is that remedy—
what we are trying to do is protect the taxpayer.

Chairman TALENT. Okay. From what?

Ms. LEE. So if it has been remedied, you need to consider that
and say, “Okay, what do I do with this information?”

Chairman TALENT. From somebody who seems to be a recal-
citrant repeated violator of federal law—so are you trying to get at
people who intentionally violate federal laws?

Ms. LEE. Yes.

Chairman TALENT. Okay. What about people

Ms. LEE. Pattern, substantial, repetitive, yes.

Chairman TALENT. Intentional violation of any federal laws.
Okay. So the question, if it was a tax case, would go to whether
they knew they were violating the—law or knew what they were
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doing—that they intended to do what they did, or they intended to
violate the law.

I am trying to make this difficult for you. I am trying to go
through if I was a counsel advising a potential contractor, and they
had had some tax problems, I would want to give them advice
about how much this might put them in jeopardy in terms of the
contracting process.

So are you trying to get at people who take an action knowing
it is in violation of federal law?

Ms. LEE. Yes. As well as those who have repeated violations, and
then we would ask, “What have you done to remedy that?” If no
remedy has been taken, then we need to say, “Okay. What is the
risk involved behind this?” If a remedy has been taken, then we
need to look at it and say, “Okay. Now where are we, given the
facts and circumstances?”

Chairman TALENT. Okay. Now here would be my problem with
that. The Federal Government, of course, and state governments as
well, regulate the activities of business people and small business
people pretty extensively. Now, we all have a sense that some of
those regulations are designed to prevent things which all of us
would say, even apart from the regulations, you ought not to do.
I mean, there is a class of things:

You know, you ought not to fire people because of their race. You
ought not to have unguarded buzz saws in your workplace. Even
if there wasn’t an OSHA, you ought not to have that. And there
is a class of things that go to things that even apart from the regu-
lations you ought not to do.

Then, there is a class of things which are pretty technical in na-
ture. That doesn’t mean that they are not important. But the rea-
sonable person, absent the regulation, might not do them, such as
the material safety data sheets, the cash versus accrual method in
the IRS. Don’t you think—it is unfair, isn’t it, to say to somebody
because they have committed a series of technical violations like
that, therefore, you can’t bid on a federal contract?

Ms. LEE. Just patently saying, “Therefore, you can’t bid,” I do
think would—is not the objective or the end result we are trying
to achieve. What we are trying to do is get enough information and
really look at it and say, “What does it tell us? How does it relate
to this issue?” And that is the goal. Do we or do we not have a
problem or an issue here? Whether that even ends up in a non-re-
sponsibility determination, it could just end up being—we have got
some concerns here. We would like to see you correct them. It is
a learning experience for all of us.

Chairman TALENT. Because sometimes people will settle with the
IRS or OSHA or something when they really haven’t——

Ms. LEE. Right.

Chairman TALENT [continuing]. In their own mind done anything
wrong, because it is cheaper than fighting it. And you would admit,
wouldn’t you, that it would be wrong to say to somebody, “You are
non-responsible,” in that kind of an instance, right?

Ms. LEE. I think we would have to look at those circumstances.
If there are

Chairman TALENT. Well, now wait a minute. Can’t you just tell
me it would be wrong to say somebody is non-responsible?
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Ms. LEE. On a one-time issue, yes.

Chairman TALENT. Yet I will just get at another point, and this
comes before the Committee a lot. You have got to put yourself in
the position not of the enforcer of the law, which you are now—and
you are a fair person, and I think most people who work for you
are fair people, and most procurement officers are fair people.

But put yourself in the position of the person who has an awful
lot riding on being in compliance with the law. And really, what
you have told me is you can’t tell me what the law is. You told me
that it is going to be up to each set of contracting officers.

And, yes, they are going to be trained, Ms. Spector, and, yes,
they will have Mr. Valentine to advise them and everything. But,
I mean, these are—if you do a lot of business with the government,
and you depend on that, and you have all of these regulations out
there you have got to comply with. You don’t want to be in a situa-
tion where, oh, my gosh, I settled that tax case, and now this con-
tracting officer thinks I am non-responsible.

Do you see what I am saying? It is an arbitrariness that intro-
duces into the law that is alien to our jurisprudence, to sound like
a lawyer or that guy from Green Acres, Oliver Wendell, what is his
name? [Laughter.]

But, I mean, you have got to look at it from the business owner
perspective—that is why you are getting all of these comments
from people.

Ms. LEE. Right.

Chairman TALENT. You understand that.

Ms. LEE. Right.

Chairman TALENT. A couple of other points I have got to get in
before I let the Committee ask you questions. One of them is, let
me read the relevant sentence. And it is really a sentence, so mem-
bers who haven’t read it may want to. It says, “Examples of an un-
satisfactory record may include persuasive evidence of the prospec-
tive contractor’s lack of compliance with tax laws or substantial
noncompliance with labor laws, employment laws, environmental
laws.”

Here is why people are concerned. All right? What is

Ms. LEE. Mr. Chairman, where are you reading from, so I can
follow along.

Chairman TALENT. I am sorry. From Part 9, 9.104-1(d). It is
from the Federal Register notice. This is the relevant provision.
“Examples of an unsatisfactory record may include persuasive evi-
dence of the prospective contractor’s lack of compliance with tax
law or substantial noncompliance with labor laws.”

Now, first of all, what is persuasive evidence? That is not, as I
said in my opening statement, that is not a term of art in the law.
It is not like substantial evidence. What would persuasive evidence
be?

Ms. LEE. Well, what we were aiming at was, as we have men-
tioned, was of patterned, substantial, substantive evidence there.
We are looking for comments. Our language is not perfect, and I
know there have been some people that have actually suggested
some improvements in that language. And I think we will get those
from the comments, and we will be working to improve that.
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But the thrust behind it, again, is that—to use Congressman
Davis’ term—if you have a bad actor, you need to be aware of it
and take the appropriate action.

Chairman TALENT. Okay. Well, then, it seems to be two different
standards here. One of them, it is enough if there is a lack of com-
pliance with tax laws, but there must be substantial noncompliance
with labor laws, employment laws, environmental laws, antitrust
laws, or consumer protection. Is that intended to be two different
standards?

Ms. LEE. I don’t believe so. The intention was to make sure that
people didn’t know it was a one-time trivial issue that said, gee,
as you mentioned, one time I didn’t fill out my forms. Therefore,
I am not eligible. That is not what we are trying to do.

Chairman TALENT. Well, I am going to defer to the other mem-
bers. But let me just say something to you, and I—you really have
to adopt a perspective of people—of the small business people, and
particularly small business people who have been trying to break
into this system and haven’t been able to, or have maybe broken
into it and are concerned about getting pushed out.

It is fine to say that contracting officers are going to do this, and
we are going to train them, and they are going to be fair and all
of that stuff, but subjective decision making has been a means for
excluding groups that you have wanted to exclude for other reasons
for a long time.

I am not saying at all that that is what you intend. But that is
why there is a lot of sensitivity out there. We are going to have a
representative from the National Black Chamber and the National
Association of Women’s Business Owners testify about their con-
cerns about this. And so it is always the more subjective things are,
the more somehow it seems like it is the old network that has al-
ways gotten things, that continues to get things, and just the new
people somehow never seem to be able to comply.

And that is a major concern that I have. I don’t know if you
would want to comment on it or not.

Ms. LEE. Just that we do not want to exclude—small business is
very important. As you know, we have got our small business
goals. We have got a lot of activities trying to increase small busi-
ness participation. The last thing we want to do is put out a rule
that has the opposite effect.

Chairman TALENT. Okay. Well, I will recognize the distinguished
ranking member for her questions.

Ms. VELAZQUEZ. Thank you, Mr. Chairman.

Ms. Lee, as you have heard, and I guess by the number of indi-
viduals that are here, there is a lot of confusion out there, and
small business people are really concerned about this. And we have
got to work together to make sure that we have a mechanism in
place that will prevent small businesses from being punished—and,
of course, that is not the intention of this rule—but at the same
time protecting taxpayers’ money as you said.

Let me ask some questions. With the proposed clarification of the
definition of integrity and ethics, it appears that the goal is to have
every contracting officer determine contractor responsibility the
same way. If this is so, and a business is determined non-respon-
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sible by one contracting officer, logic says that every other con-
tracting officer would also determine the firm non-responsible.

Explain to me why this wouldn’t result in de facto debarment.

Ms. LEE. I think you expressed it quite well in your statement,
in that what we are looking at is responsibility determination on
that action at that time. You are very familiar with debarment,
which is a different procedure but which excludes everyone from all
government activities, not only procurement activities but personal
loans, mortgages, etcetera, if they are through the Federal Govern-
ment.

So they are two different procedures—the debarment being you
are excluded from all, the responsibility being looking at this par-
ticular activity at this particular time, and does that contractor
have the capability to perform that action.

Ms. VELAZQUEZ. So how do you respond to the contention that
the proposed change is a way to circumvent the current debarment
regulations? What separates non-responsibility from debarment?

Ms. LEE. Well, currently, we do have a responsibility determina-
tion, and we do have business ethics and integrity that are a re-
quired determination.

Ms. VELAZQUEZ. Ms. Lee, the reason I ask this is that there ap-
pears to be some confusion about an apparent discrepancy regard-
ing antitrust law violation. If you look at Part 9 of the Federal Ac-
quisition Regulation, at 9.406-2, it refers to violation of federal or
state antitrust statutes relating to the submission of offers.

Yet, antitrust law violation has been included in the examples in
the proposed regulation. If a firm has a violation of an antitrust
statute, wouldn’t that firm automatically be eligible for debarment?

Ms. LEE. I believe the answer is yes, but I would like to research
that further and give you the specifics.

%VIS VELAZQUEZ. So why, then, did you put it in the proposed
rule?

Ms. LEE. As an example. We certainly can take that as a com-
ment and see whether that needs to be corrected or changed.

Ms. VELAZQUEZ. Would you get back to me on that?

Ms. LEE.-Absolutely.

Ms. VELAZQUEZ. I am concerned about the way these regulations
will be implemented in the field. Are you going to suggest to OSHA
and other enforcing agencies that they define the threshold of what
is considered substantial and communicate this threshold to federal
procurement officials?

Ms. LEE.-That is not our current plan. We——

Ms. VELAZQUEZ. Why not?

Ms. LEE. Because what we are asking for is information on the
individual activity, and then the contracting officer would consult
based on that information. They may end up going back to OSHA
and saying, “This is what we have. Help us interpret what this
means and-what we should do with this information.”

Ms. VELAZQUEZ. So once you do all of this process, and you come
up with a final rule, then what will be the next step, in terms of
enforcing agencies? For example, OSHA.

Ms. LEE. Once we go through the process and the comments and
put out, say, for example, a final rule, we will certainly do the edu-
cation process to explain to the contracting officers how we will do
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that. We also need to have an outreach program to the agencies
that have and will provide some information and see how we can
make that the most accessible and the best resources to make sure
we have correct information.

Ms. VELAZQUEZ. Regulatory flexibility, Executive Order 12866, is
triggered by persuasive evidence of impact on small businesses. It
seems to me that the proposed regulations will be covered by this.
Why wasn’t reg flex triggered?

Ms. LEE. We did the analysis that this was the parenthetical.
However, in line with your concerns, we specifically put in the rule
and asked people to comment whether they felt that was different,
and actually gave them the site and said they can comment back.
So I expect-to see something in the comments regarding that.

Ms. VELAZQUEZ. Would you consider going back and having at
least the implementation portion reviewed by——

Ms. LEE. Absolutely. We will do a review and see where we
should go with that.

Ms. VELAZQUEZ. Okay. Ms. Lee, we are going to hear from Ste-
ven Schooner, who used to work for the Office of Federal Procure-
ment Policy, who says that the proposed regulation is a significant
departure from current procedure, and he believes that reg flex
does apply. So how do you respond to this?

Ms. LEE. That we will be happy to look at it, not only hear his
opinions, but also look at the public comments and see how other
people responded.

Ms. VELAZQUEZ. In your interpretation of the proposed rule, if a
complaint is filed with National Labor Relations Board, or if a com-
plaint was filed with EPA, would that be enough grounds for a de-
termination of non-responsibility?

Ms. LEE. In my interpretation, a complaint, no.

Ms. VELAZQUEZ. Ms. Spector, in your opinion, if an accusation
alone can be used as grounds for a determination of non-responsi-
bility, how would you train your contracting officers to evaluate ac-
cusations? .

Ms. SPECTOR. As I have said, Ms. Velazquez, my preference
would be for the responsible agencies who administer those laws to
advise us if they believe there was substantial noncompliance to
prevent disparate interpretations of what was substantial non-
compliance.

Short of that, we would have to try to educate our contracting
officers. But my preference is that they get the advice from the re-
sponsible agency.

Ms. VELAZQUEZ. Ms. Spector, do you think that contracting offi-
cers or even the SBA’s Certificate of Competency specialist are
equipped at all to decipher the national labor relations law and tax
law, for example?

Ms. SPECTOR. Not now, they are not. At least I can speak for gen-
erally contracting officers.

Ms. VELAZQUEZ. Can COC specialists make judgments about
what is persuasive evidence?

Ms. SPECTOR. That I don’t know. I believe you would have to ask
the COC specialist. I can speak for contracting officers, and, in-
deed, they are not generally educated in the intricacies of all of the
laws.
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Ms. VELAZQUEZ. If the contracting officer is required to make a
thorough review of the record, must he or she review every pre-
vious contract and every type of law that may be violated?

Ms. SPECTOR. It is not clear precisely what would be involved
yet. Again, I would have to say my preference would be for there
to be a database at each of the relevant agencies that one could call
or check because it is not clear precisely how the contracting officer
could go abeut doing this.

Ms. VELAZQUEZ. Does your agency have the resources to start
doing this?

Ms. SPECTOR. If it became policy, we would implement it, of
course. .

Ms. VELAZQUEZ. Ms. Spector, your testimony does not address
how your agency determines whether a firm has violated laws. You
referred to what you do when firms have previously been evalu-
ated. But what about a new bidder to the Department of Defense?

Ms. SPECTOR. Generally, if it is a new bidder about whom we
have concerns, we would do a check on the bidder or a responsi-
bility determination. The way we check now, we check to see that
he is not on the suspended or debarred list, the list of parties ex-
cluded from federal procurement.

Generally, if he is not, unless we are aware of other violations
of the law, we will generally consider that our check. So we check
if he is suspended or debarred for fraud or the other factors listed
under suspension and debarment. If a company is not on that list,
we will check to see if there is any other information we have, and
then generally look at his ability to perform the contract.

Ms. VELAZQUEZ. Ms. Lee, you stated—no, I am sorry. Yes. You
stated when I asked you—I just want for you to clarify something
that you stated. That an accusation will not trigger a finding of
non-responsibility. What about several?

Ms. LEE.-I am sorry?

Ms. VELAZQUEZ. That one accusation—that an accusation will not
trigger a finding of non-responsible. What about several accusa-
tions?

Ms. LEE. That could be. It depends what they are, what the de-
gree is, the relevancy to that procurement. There is—as you men-
tioned, there is subjectivity to this, and that is why we want the
people to get the information, to get as accurate information as
they can, and then they are going to look at that as a team and
do some analysis.

Ms. VELAZQUEZ. Okay. Mr. Ballentine, I just have some ques-
tions for you. One of the first things that I did was to look at the
Certificate of Competency process. And I know that you are new in
your job, but is there any way that the COC process can be stream-
lined?

Mr. BALLENTINE. Well, one thing I have learned is that they
don’t allow being new as an excuse for anything. [Laughter.]

We are always looking at ways to streamline the process, and we
have done so over the past four to five years. There is a 15-day pe-
riod right now for us to respond back to a contracting officer. And
if that process could in any way be streamlined, we would look into
it.
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Ms. VELAZQUEZ. When we started preparing for this hearing, one
of the things I did was to look at the current process. And I have
got to tell you, it seems to me that this application, along with the
attachments, will be very difficult to complete in only six days. If
there is any way that that could be changed?

Mr. BALLENTINE. As I mentioned, we are mandated to respond
within 15 days. The small business has six days to respond. We
have nine days to respond. Sometimes that takes a little longer for
the small business. We try not to let it go past one or two days,
which will take away from our nine-day period. But within that 15
days we get a response out.

Ms. VELAZQUEZ. What I am saying is, not looking at the re-
sponses but at the whole process and the application itself, can
that be streamlined?

Mr. BALLENTINE. We can look at that. We are happy to work
with you on that, if that is possible.

Ms. VELAZQUEZ. Because you understand that now this process
is going to be more important in light of the new rule.

Mr. BALLENTINE. Agreed.

Ms. VELAZQUEZ. And so that we make sure that it—make it more
user-friendly.

Mr. BALLENTINE. Agreed. We are happy to look at that.

Ms. VELAZQUEZ. Thank you, Mr. Chairman.

Mrs. Kelly is next.

Mrs. KELLY. Thank you, Mr. Chairman.

Ms. Lee, can you provide me with the number of small business
contractors who were found to be non-responsible because of a lack
of integrity and business ethics?

Ms. LEE. I cannot, but I believe it is in Mr. Ballentine’s statistics.
I would be just quoting his statistics.

Mrs. KELLY. Do you have that, Mr. Ballentine?

Mr. BALLENTINE. Could you repeat the question, please?

Mrs. KELLY. Can you provide me with the number of small busi-
ness contractors who were found to be non-responsible because of
a lack of integrity and business ethics? Do you have that number?

Mr. BALLENTINE. Over the past three fiscal years, we have had
16 referrals.

Mrs. KELLY. Sixteen?

Mr. BALLENTINE. Just 16 from our end.

Mrs. KELLY. Okay.

Mr. BALLENTINE. And only three of those which we sent forward
to COC.

Chairman TALENT. And if the gentlelady would yield just to clar-
ify. That is only that you have seen.

Mr. BALLENTINE. That is what we have seen.

Chairman TALENT. There could be a whole lot more out there
that you have not seen.

Mr. BALLENTINE. That is correct.

Chairman TALENT. So we know the number is 16. But if they
didn’t appeal to them, they wouldn’t know about it.

Mr. BALLENTINE. We don’t get every referral.

Chairman TALENT. So I guess the answer is they don’t know, be-
yond his 16.

Mrs. KELLY. Is that a correct answer, Ms. Lee?
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Ms. LEE. If it is a small business and the non-responsibility de-
termination is made, the contracting officer must notify SBA. SBA,
working with some—some small businesses accept that and say, “I
saw it. I"—I don’t know that they agree, but they accept it and
they don’t pursue the certificate. So there it is different. But if it
a small business-

}ll\/Irs. KELLY. So you don’t have any statistics on this, is that
what——

Ms. LEE. I have statistics government-wide. We have the small
business referrals, but we don’t keep specific records of other—say,
large business non-responsibility determination.

Mrs. KELLY. But your rule would apply to all businesses,
wouldn’t it?

Ms. LEE. It does now, yes.

Mr. BALLENTINE. Congresswoman, if I may correct that. The 16,
that is outside of issues unrelated to capability, and financial.
These are related to environmental, tax laws, anything that may
be outside of our general purview.

Mrs. KELLY. But you don’t, Ms. Lee, have statistics even on large
business, is that correct?

Ms. LEE. No, I do not.

Mrs. KELLY. You have no statistics at all?

Ms. LEE. Correct. We keep statistics on the contracts that we are
awarded. We do not keep statistics on the unsuccessful bidders,
whether that be responsibility or they just weren’t the best pro-
posal, or they just weren’t the best price.

Mrs. KELLY. Could you venture a guess based on what you know?
Or do you want to give me any kind of number you may have on
any of the numbers that you do know, on how many people were
found non-responsible because of prior criminal violations? Or were
they suspended or debarred—I mean, were they suspended or
debarred because of a criminal violation? Would you have statistics
on that?

Ms. LEE. I do have a copy, although it is online; it is easier. This
is a copy of the debarred, suspended, and ineligible. There are a
good number of people on the debarred list.

Mrs. KELLY. But what about the debarred for criminal activities
is what I am asking.

Ms. LEE. I would venture a guess that is predominant of these,
bli)tleach individual is different. But that is debarred versus respon-
sibility.

Mrs. KELLY. I want to ask you another question, Ms. Lee. Com-
ing out of a small business background, I recognize that some of
these procurement contracts are given to a large contractor who
has—who is coming in with a group of bids from subcontractors.
Does your rule apply to the subcontractors equally as well as to the
large contractor?

Ms. LEE. The Federal Acquisition Regulation currently requires
that the prime contractor do the responsibility determinations on
their subcontractors. There is some instruction in Part 9 in some
instances where, if there is an issue with a subcontractor, the
prime would notify the government in some cases.

Mrs. KELLY. How would you envision the prime contractor vouch-
ing for the responsibility of the subcontractor without investigating
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their tax records or something like that? I mean, the prime con-
tractor under the law is responsible for the subcontractors. And
how would you envision the subcontractor under your new pro-
posed rule as finding out information—the prime contractor finding
out information about the subcontractor?

Ms. LEE. I don’t have a crisp answer for you. We need to cer-
tainly do some more of that, but they currently do make that re-
sponsibility determination as far as——

Mrs. KELLY. Well, how do they do that?

Ms. LEE [continuing]. Probably more capability——

Mrs. KeELLY. How can they do that? If I were a subcontractor,
and I were involved in a bid with a prime contractor, and the
prime comes to me and says, “I have got to verify that you are
okay. Give me your tax records. Show me your books”—I am not
so sure I would like to have that happen to me. That is what I am
asking you.

Ms. LEE. That we are going to ask—that we are asking for com-
pliance, not necessarily the data behind it. We currently have a
certificate that is put in all contracts over $100,000 that asks peo-
ple, and they certify, whether or not they are under indictment or
whether or not they are on the debarred list. So

Mrs. KELLY. I am going to run out of time here, and I want to—
I just want to ask my question again. And that is, as a prime con-
tractor, I don’t want to have a subcontractor who is—who could be
or has been disbarred or something. But on the other hand, you are
not providing me, as I understand it, with this rule the means of
effectively establishing that with my subs.

You are making me responsible for people that I may—that I am
afraid that you are going to make me look in their books and
things like that. I don’t want to do that as a subcontractor. I don’t
want to show my books to the prime contractor. And I don’t want
to see the prime contractor held to that high responsibility with the
subs, absent something that you are going to give me in that rule
to protect my subcontractors and me.

Ms. LEE. Okay.

Mrs. KELLY. And I think that that is something I would like to
see you give—I don’t know if I am being clear here, but I think it
is really—absent some kind of a certified statement

Ms. MILLENDER-MCDONALD. Would the gentlewoman yield?

Mrs. KELLY. What kind of liability do you think is going to hit
the prime contractor?

Ms. MILLENDER-McCDONALD. Will the gentlewoman yield? Be-
cause you are making sense. And I certainly would like to see

Mrs. KELLY. I don’t have any time to yield, but——

[Laughter.]

Ms. MILLENDER-MCDONALD. That is why I am trying to go very
fast.

Chairman TALENT. If the gentlelady wants to, go ahead. You can
run over a little.

Ms. MILLENDER-MCDONALD. Because she is really right on point
here with the question that is very ambiguous at this time, or not
very clear—I suppose may not be too ambiguous, but it is not clear.
If you have—the onerous provisions here will be on the part of the
prime contractor, and yet the subcontractor—the prime contractor
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is asking the sub to present papers that will clear him or her of
any wrongdoings, or to see whether or not they are in compliance.

Where does the—who falls prey to this law, if they are out of
compliance? Is it with the subcontractor or the prime, if they are
not complying with this Certification of Competency?

Ms. LEE. It is performance-related, so certainly there is a com-
gination thereof. I think it is a very good point, and we need to

o

Ms. MILLENDER-MCDONALD. I think it is an excellent point she
made, and I think you should follow up on it to get her an answer.
And please give me an answer when she gives it to you.

Mrs. KELLY. Thank you very much.

Ms. Lee, if this law is supposed to clarify—all I am seeing is a
lot of obscure possibilities—I think you are going to have to really
come back to us with some information about——

Ms. LEE. Well, certainly, as we get the comments in, we will be
up here discussing them and telling you what we have got.

Mrs. KELLY. Well, I am worried about one thing. After you get
the comments in, can you get—are you going to be talking with us
before this rule becomes an actual fact or after?

Ms. LEE. No. Before.

Mrs. KELLY. Thank you.

Chairman TALENT. Ms. Christian-Christensen is next.

Ms. CHRISTIAN-CHRISTENSEN. Thank you, Mr. Chairman, and
thank you for holding this hearing. Just based on the questions
that have been asked, this is an issue of great concern to us, and
I share some of those concerns because our small businesses, our
rural businesses, our minority businesses, have a lot of difficulty as
it is getting the contracts. And this almost seems as though it is
going to make it more difficult.

When Congressman Davis was speaking, he was saying basically
the way it exists now, the responsibility exists now, should be sat-
isfactory. It is a good program. The rule as it exists is good. And
if it is not broken, why should we be fixing it? I am wondering,
what was the impetus to change the rule? I hope this question
hasn’t been asked. What was happening? What was the experience
of the Federal Government with regarding to contracting that
caused us to feel that we must change and expand the rule?

Ms. LEE. It certainly was intended to be a clarification. I think
there have been some good points made here today that we didn’t—
it isn’t as clear to everyone as we had intended it to be. And I am
looking forward to the comments because I know—and people have
informally talked to me, even suggesting changes to language or
more specific citings. And so we will work through that.

But the intent is to make it clear to our contracting officers that
we—that that is part of their decision making process, to make
sure that the contractor is responsible.

Ms. CHRISTIAN-CHRISTENSEN. But it is not just clarification. This
is an expansion to include other areas of responsibility that were
never included, that have nothing to do with contracting and the
work to be done. So what was the impetus to include the environ-
mental, the other areas that are now going to be included as you
look for the responsibility in the contractor? For what reason are
we doing this?
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Ms. LEE. We are doing it truly to say we want to make sure that
contracting officers look at these issues and to reiterate that those
are the kind of things that can be considered as part of business
ethics and integrity.

Ms. CHRISTIAN-CHRISTENSEN. Was a study done that showed that
businesses, large or small, were not compliant with environmental
or labor relations or OSHA or any of the other rules and regula-
tions? Was there a study done? And was it found that businesses
were not compliant, and so now it is decided that we must include
these as we review the contractors?

Ms. LEE. A separate study, as far as behind this rule, no. There
certainly is a lot of information that for other reasons accumulates
and summarizes our compliance with other laws. So I would not—
there is not a specific study behind this.

Ms. CHRISTIAN-CHRISTENSEN. Okay. I am not sure that the ques-
tion was answered really to my satisfaction. Let me ask another
question. One of the concerns is the vagueness and the subjectivity
of the process. What can you tell me to—and the Committee—to
show that it is not a subjective and vague process that would leave
some companies vulnerable just based on the individual contracting
officer—what assurances are there in the rule as it is proposed that
take vagueness and subjectivity out of it? What

Ms. LEE. Vagueness—we certainly don’t want to have that issue.
There will be—as Ms. Velazquez said, there is some subjectivity. I
don’t know that we can make it purely objective that says two of
these, three of those, equals this. We really do want an analysis
and a meaningful analysis of the information and the relativity. We
need to work on the vagueness. I believe there still will remain
some subjectivity.

Ms. CHRISTIAN-CHRISTENSEN. Okay. Just one—let me ask the
first question a different way. What was wrong with the current
process?

Ms. LEE. My personal opinion is under the current process you
can consider these issues. There were some people that said you
cannot, so we said, “Let us make it very clear that you can.”

Ms. CHRISTIAN-CHRISTENSEN. Well, I am looking forward to hear-
ing—to seeing what the comments are during the comment period.
And I am going to have my contractors make sure to get their com-
ments in, and my district as well, before we make a decision as to
whether we can support this or not.

Thank you, Mr. Chairman.

Chairman TALENT. Ms. Millender-McDonald?

Ms. MILLENDER-MCDONALD. Mr. Chairman, thank you, and let
me thank you for bringing this very important issue to this Com-
mittee. We have been back and forth and have not had a chance
to really get wrapped into it until just recently.

Now, what I would like to say, though, is there is a lot of subjec-
tivity to this criteria that you are outlining here. And especially the
area that speaks to satisfactory record of integrity and business
ethics. And this will all rely on your contracting officer to make
this determination. Am I correct?

Ms. LEE. The contracting officer, with their counsel and team,
yes.
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Ms. MILLENDER-MCDONALD. All right. Now, first of all, the con-
tracting officers, what kind of education do they have?

Ms. LEE. Certainly, that is varied and different. In fact, that is
one of my personal initiatives. I would like to see us have an af-
firmative education requirement. We are working with the Office
of Personnel Management on that.

Ms. MILLENDER-MCDONALD. You mean you don’t have one?

Ms. LEE. DOD has a very specific——

Ms. MILLENDER-MCDONALD. But, I mean, when you have got to
put someone in this type of subjective position, you should certainly
be able to discern whether or not these folks are capable of making
the decision unbiased. And given that criteria, it is inconceivable
to me that you would even come here with these types of rec-
ommendations when you are not familiar with, or any one of you,
with the contracting officers’ background and education.

Ms. LEE. Well, we can certainly give you statistics on that. I just
can’t give you an “everyone is like this.” There is a broad range
of-

Ms. MILLENDER-MCDONALD. But there should be a certain cri-
teria that needs to be met——

Ms. LEE. Yes.

Ms. MILLENDER-MCDONALD [continuing]. With reference to——

Ms. LEE. And there is a very formal training program as well.

Ms. MILLENDER-MCDONALD. And is there an orientation given
somewhere along this continuum that will help small businesses to
know that they are going to be under these types of subjective cri-
teria—a subjective criteria process?

Ms. LEE. Yes. SBA really has quite an aggressive outreach pro-
gram that they do deal with small businesses and explain to them
how to do business with the government. And I think they cover
these areas——

Ms. MILLENDER-McDONALD. That has nothing to do with,
though, if they get caught in a tuck, like Mrs. Kelly mentioned,
where whose responsibility it is to ensure that a subcontractor is
in compliance, whereby the prime contractor is not thrown on a
blacklist because he or she was not able to clearly get this informa-
tion from a subcontractor.

So, there are a lot of things here that we need to look at before
we put pawprints on this as law. It is entirely too ambiguous, and
small businesses already have problems with trying to clear some
of the ambiguity of the law as it is. And then you are going to come
up with anything—something like satisfactory record of integrity.
My God, that is absolutely open to interpretation by anyone who
perhaps might have a biased streak in him or her.

And so this right here becomes extremely problematic for me
with your proposed changes. So I wanted to put on record that be-
fore anything happens here, I hope we have the opportunity of
coming back to talk with you about the comments that have been
submitted to you and other factors that you will factor in, given the
comments of the members of this Committee, because it is very un-
clear why we should have this, given the ambiguity of the nature
of this outline that you have given to us.
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Ms. LEE. I would be happy to work with you and your staff, as
I will with—have had and will continue to have many discussions
on this.

Ms. MILLENDER-MCDONALD. Mr. Chairman, I regret that I am
going to have to leave for schedules that we just find to be almost
impossible to keep. But nonetheless, we have made these sched-
ules—because I would be interested in listening to Mr. Alford, Ms.
Hill Slater, and—is it Schooner—as to your feel of this particular
proposed set of criteria.

So if I can ask Mr. Chairman to get a transcript of this hearing,
because I do want to see what they have to say and regret that I
will not be here to listen to you.

Thank you, Mr. Chairman.

Chairman TALENT. We would be more than happy to do that.
And everybody understands the conflicting schedules of members,
and let me say that——

Ms. MILLENDER-MCDONALD. Thank you, Mr. Chairman.

Chairman TALENT [continuing]. The gentlelady from California is
punctual in her attendance in this Committee, and I appreciate it.
She represents her constituents well in doing that. I thank you for
your questions.

Ms. Tubbs Jones is next.

Mrs. JONES. Thank you, Mr. Chairman. I am sighing like this be-
cause I used to be the Equal Employment Opportunity Officer for
the Northeast Ohio Regional Sewer District and reviewed compli-
ance for EEO issues with the county, with the sewer district. And
my background is in the law, and so the concepts that you are talk-
ing about don’t sound so strange to me, substantial compliance and
the like, because those are terms that are actually used by the
EEOC in much of what they do.

But I hear the frustration of my colleagues, and probably the
people that are coming to speak after them, in the fact that be-
cause it has not been clear in the past—the criteria upon which
someone is judged for integrity or the like—that now when you
make it clear what it is you are using to judge the integrity, it
raises all kinds of flags because there are numerous businesses in
this country who have been denied opportunities to do business
with the government.

And we couldn’t clearly state for them why they were denied the
opportunity—be they black, white, men, women, urban, suburban,
or whatever. I don’t really have any questions much different than
what my colleagues have already put to you. But what I would sug-
gest to you is that in detailing what will be the criteria or deter-
miners for how someone does business with the government, and
in training your compliance officers for determining who will do
business with the government, that many factors need to be taken
into consideration. And many people need to have the opportunity
to comment on the issue.

I hope I don’t sound like I am talking around, but I am really
saying is these are issues that have always been considered but no-
body knew you were considering them. And now, as you open the
box to let them know, you are going to get issues. But also, I think
that it is the right thing to do to let people know upon what you
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are basing your determination for compliance and then letting peo-
ple comment.

With regard to the contractor/subcontractor, I think that is in
any situation. We talk about agency and the law. And if you are
the prime, you are responsible for the sub. And it doesn’t only go
to these issues; it goes to many, many other issues. And it is the
law. Well, it is the law. I mean, it is the law in any other cir-
cumstance, not just in compliance.

So I would just encourage you to give everybody an opportunity
to comment and be clear on the basis upon which you are making
your determination with regard to either having the ability to do
business or not do business with government.

Chairman TALENT. I thank the gentlelady. I have been looking
forward to her comments because I wanted to see what she thought
from a legal standpoint. Let me just ask a couple more things be-
fore fve go to our next panel, and they have been waiting very pa-
tiently.

And I won’t take much time, I will say to the gentlelady.

We have aired this issue, and it is pretty clear to me that there
is an awful lot missing from this proposed regulation. What I want
to focus on is SBREFA, Small Business Regulatory Enforcement
Fairness Act, because I have been trying over and over again to get
agencies to understand that if they will really look at that and
really try and implement it, that avoids a lot of these problems.

So you certify that this would not have a substantial impact on
a significant number of small businesses. But the truth is, as we
have seen here, Ms. Lee, your agency isn’t sure why you are doing
this, and you are not even sure what you are doing. And there is
no way you could have been certain it wouldn’t have an impact on
a substantial number of small businesses.

Isn’t that correct?

Ms. LEE. Mr. Talent, we made the assumption that small busi-
nesses are in compliance with the law and that this would not
change their compliance requirements. It would just make it clear-
er to them that we were looking at those requirements, and that
we did consider them.

Chairman TALENT. Okay. And I am trying to grant you the ben-
efit of good faith because we have had dealings with you and your
agency before, and both under you and Mr. Kelman. I think you
act that way.

But you can’t stand here and say that this is going to vest in pro-
curement officers or their teams. The ability to declare somebody
not responsible, based on at least more than one civil violation—
which may not even have had to have been adjudicated a civil vio-
lation—and then it is not going to change the law. I mean, it is
going to change the law.

Ms. LEE. It certainly is going to change the process and highlight
ichislto the contracting officers. They will pay more attention. Abso-
utely.

Chairman TALENT. If what you want to say is the law always
should have been interpreted this way, okay, fine. It hasn’t been
interpreted that way. That was my first question to you. If I asked
Ms. Spector this question, she would tell me, “No, we do not, by
and large”—well, tell me. Do you go out and—[laughter]—as an
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agency declare people non-responsible for civil violations that aren’t
related to the contract that they are bidding for?

Ms. SPECTOR. Well, we do look at things like embezzlement or
things that are

Chairman TALENT. Right.

Ms. SPECTOR. Have we looked routinely at this broad array? I
would say routinely we do not, except perhaps in egregious situa-
tions.

Chairman TALENT. Now maybe they should. And if you could
come before the Committee and say, “Look, we found after doing
an audit that there were these 15 people who got these big con-
tracts,” and they had been guilty of violations of Title VII, or viola-
tions of the tax laws or something—a number of them were inten-
tional—I don’t want those people doing business with the govern-
ment either.

But we don’t know that that has happened, do we? I mean, do
we know that we have given contracts to people who committed a
lot of intentional violations of these laws, we don’t know that that
has happened. I would be surprised that that has happened, and
Mr. Kelman tolerated it for years. I mean, I don’t think that that
has happened. Certainly, we don’t know it has happened, do we?

Ms. LEE. No, we do not.

Chairman TALENT. So we may suspect that is out there, and we
don’t really know the extent of the problem if there is one. We do
know we are vesting these contracting officers an awful lot of au-
thority to go further than they now go. That must have an impact
on the three-quarters of the people who get contracts who are small
businesses, mustn’t it not?

Ms. LEE. Like I said, we didn’t look at it that way. We did offer
and ask for comments on that specific activity, and certainly we
will look at those. And I feel like I have an action on that from this
Committee.

Chairman TALENT. Yes, and I understand. What I want to get
home to you is had you done the regulatory flexibility analysis,
which is an analysis of the actual impact and then other ways of
accomplishing what you want to accomplish, that is part of what
they are supposed to be able to comment on.

And this is, by the way, the law. This is not a suggestion from
the Congress. It is the law. It subjects this whole process to a tre-
mendous legal flaw. And in my opinion, I mean, if you went ahead
with this and did promulgate a final rule, I think the court would
throw it out overnight.

And by the way, if you think about it, if that is true, Ms. Lee,
it makes you and your agency a violator of the law. You under-
stand. So, I mean, and I have seen a substantial pattern of non-
compliance with SBREFA throughout a lot of federal agencies. I
don’t suspect you have a lack of integrity here. Okay? I just know
you are not used to this. Had you done that, you would have, I
think, explored a lot of these issues in the course of doing that reg-
ulatory flexibility analysis, and we wouldn’t have had to be here
telling you about these things. You see?

So what you may want to—what I want to suggest you do is con-
sider pulling this back, doing that analysis, really looking at the
impacts this is going to have on small business, doing that anal-




30

ysis. That is going to cause you, I think, to amend your proposed
rule, and then resubmit it for comment. And then I think you will
begin to focus on the things that we all agree contractors ought not
to do.

I mean, I have no problem with saying if there is somebody out
there who is recklessly or intentionally violating some set of federal
laws over and over again, I want them to change their manage-
ment or something before they come to do

Ms. LEE. Right.

Chairman TALENT. So I agree with you on that. But I am really
seriously concerned. And this is the other point on it. Small busi-
nesses are particularly concerned because they don’t have batteries
of lawyers and accountants, and they could get audited a couple of
times by the IRS—I mean, I know people in this situation.

Right now, we are having a big fight with the IRS about whether
they are going to change their cash accrual method with regard to
contracts. And the IRS has taken the position that if you are a
painting contractor or something, the paint that you keep on hand
to paint people’s houses is an inventory. And, therefore, you have
to use the accrual method of figuring out how much money you
owe. And by the way, they are going to go back in time.

Now, this is a huge controversy. They are probably wrong in
doing it. But you could get a couple of contractors who settle a cou-
ple of those things and have some violations, and then they can’t
go paint houses at the Department of Defense anymore. And these
are the small business people.

And if I may say, in particular, probably disproportionately the
newer ones who don’t have a lot of government contract experi-
ence—which is disproportionately the women-owned and minority-
owned small businesses. And that is why they are here com-
plaining.

So I know I am the fifth person to lecture to you. I don’t like to
do that. But this should not have come here in this condition before
us. So I hope that—yes, I hope that, as others have said, that we
get this process into a more constructive pattern. Are we in agree-
ment on that, that we want to do that?

Ms. LEE. Yes, I certainly have an action on this one.

Chairman TALENT. Okay. Good.

And Mrs. Kelly wanted to ask one more question, and I will rec-
ognize her and then go to the next panel.

Mrs. KELLY. Thank you, Mr. Chairman.

I just would like to go to Ms. Spector for a minute. I really appre-
ciate your insightful testimony, but I would like your opinion of
this rule. Do you think that this proposed rule, if it is implemented,
is going to harm our efforts to try to make the government procure-
ment process more efficient?

Ms. SPECTOR. This rule is one of many that we implement via
the FAR that is considered by the administration to be aimed at
a higher good than efficiency of the contracting process.

The more things we must do and look at, in performing contracts
and responsibility determinations, the more time and personnel it
will take. Now, there are many higher goods that we implement via
our contracts. If the administration determines that this is some-
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thing we do need to do to a greater extent than we have already
been doing it, we will certainly do that and implement it.

Mrs. KELLY. Thank you, Ms. Spector.

I just wanted to say to Ms. Lee, you hear Ms. Spector raising the
issue of it costing more time and money. Have you thought about
the cost of this rule to the agencies and in terms of efficiencies?
You don’t have to answer that now. But when you come back, I
would like an answer.

Thank you, Mr. Chairman.

Mrs. JONES. Mr. Chairman, I would like to reclaim some of my
time because I don’t think:

Chairman TALENT. We recognize the gentlelady.

Mrs. JONES. Thank you.

I want to ask a question. Currently, someone applies for a con-
tract, and the contract—for purposes of determining a contractor’s
eligibility or compliance, you could consider their integrity and eth-
ics, right?

Ms. LEE. Yes.

Mrs. JONES. But right now, no one really understood what you
were included and what integrity and ethics were. Some people un-
derstood, but some people are saying to you, “Well, just what does
integrity and ethics mean,” right?

Ms. LEE. Yes.

Mrs. JONES. Or am I wrong? Am I——

Ms. LEE. You are correct. That is what we are trying to do is put
this parenthetical below——

Mrs. JONES. There is a guy that I am hoping is going to testify
because he is back there shaking his head, and he is right in front
of my eye, so eventually I will ask him the same question. But, in
fact, people did not understand what integrity and ethics meant.
And so for purposes of trying to be a little clearer on what integrity
and ethics meant, you decided that you would set forth compliance
with tax, labor, employment, right?

Ms. LEE. That was certainly our intent.

Mrs. JONES. Okay. Thank you. That is all I was asking.

Chairman TALENT. Okay. I thank these witnesses, and we will
continue following this issue. And, Mr. Ballentine, if you have sug-
gestions for streamlining the COC process, we are in the middle of
reauthorizing and we would be happy to talk with you. Ms.
Velazquez took a particular interest in that, so——

Mr. BALLENTINE. Thank you, Mr. Chairman.

Chairman TALENT [continuing]. Now would be the time to talk
with staff and let us know what your interests are along those
lines. Thank you.

Maybe we can speed up a little bit some of that streamlining you
are trying to do.

Now I would ask the second panel to come forward. Thank you
for your patience, and, indeed, for being willing to be here. And we
will begin with the testimony right away of Mr. Steven Schooner,
Esquire, who is a professor of law at George Washington Univer-
sity Law School.

Mr. Schooner? And I am going to skip the extensive achieve-
ments of all of these witnesses here. We will just stipulate that
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they are all people of great achievements and excellencies in their
fields.
Mr. Schooner.

STATEMENT OF STEVEN SCHOONER, ESQUIRE, PROFESSOR
OF LAW, GEORGE WASHINGTON UNIVERSITY LAW SCHOOL

Mr. SCHOONER. Thank you, Mr. Chairman. We appreciate the op-
portunity to appear for you today, and I will work on the assump-
tion that my written comments will become part of the record. I
will try to move through the five questions that you posed as brief-
ly as possible.

First, you had asked with regard to the current state of the law,
and I think there are a few brief points that are important. First,
as this Committee understands, the statutory requirement is only
that contracts be awarded to responsible bidders, offerors, or
sources, and as a result the contracting officer, by regulation, must
assess each contractor who is potentially to receive an award, their
abilities and resources, to determine whether they can complete a
contract on time and in a satisfactory manner.

But one of the concerns that was referred to earlier is that a
firm’s repeated failure to be found non-responsible may, at a cer-
tain point, suggest a de facto debarment. And that will become ex-
tremely important when we talk about the nexus issue in just a
moment.

It is also very important to keep in mind, because a number of
people used the term “discretion” earlier, that the contracting offi-
cer has significant, arguably almost unfettered discretion in deter-
mining responsibility.

But if we look at the law, not so much in terms of what the regu-
lations say but what the courts have decided, it appears that his-
torically if a contracting officer is to deny a contractor the oppor-
tunity for a contract, to find them non-responsible, they are enti-
tled to a higher standard of due process if it deals specifically with
integrity. And it appears here what the regulation is primarily
speaking to is issues relating to contractor integrity.

The second question you asked was with regard

Chairman TALENT. Is that a constitutional holding that they
have a higher—that the right to due process is greater in that in-
stance? Is that constitutional or statutory? It is not clear.

Mr. SCHOONER. It is in the courts. I think you could make an ar-
gument that it derives from the Constitution because you are being
deprived the opportunity, your liberty interests, and the like. But
this is not something that we find in the regulations per se.

The second question that you asked is with regard to the need
for a nexus between the responsibility determination and the goods
or services that the government is actually buying. Now, if we look
at what the preaward survey is intended to do, the goal there is
to disclose whether this contractor will place the government at
risk of eventual default, late delivery, poor quality, or cost over-
runs.

And so, therefore, we generally do see a very specific nexus
there. And you have not heard a lot of talking today, but you have
seen in a lot of the literature this loose use of the term “black-
listing.” And it seems to me that if that term has any applicability
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here, it is most applicable if the government is unable to articulate
a nexus between the contractor’s likelihood of providing the govern-
ment with customer satisfaction on the one hand and the reason
upon which the contracting officer could use to deny them the op-
portunity to perform that contract.

And it seems to me that if the government cannot, as a matter
of regulation, establish that nexus then the regulation has failed.

The third question you asked was whether, in fact, this is an ex-
tension of already-existing law or whether it breaks new ground.
As you have heard, a fair amount of discussion earlier and I think
the FAR drafters have not been persuasive in establishing this as
a simple extension.

And I do agree with you, as I indicated in my written comments,
that this should have been deemed a significant regulatory action
pursuant to the Executive Order. It should have been deemed a
major rule. And, clearly, there is a need for regulatory flexibility
analysis.

If we simply look at the numbers under the Federal Procurement
Data System, basically, we are talking in the neighborhood of $200
billion a year being awarded in Federal Government contracts.
Small businesses are taking approximately 23 percent of those dol-
lars. One-twentieth of one percent of those gets us over the $100
million threshold, and I think that basically makes the case there-
by itself.

So I think that overall it is not very persuasive that this is basi-
cally clarifying coverage and adding examples. This is a new sig-
nificant rule.

The fourth question you asked was how the rule would affect
government procurement law. And I think the main issue there is
that it shifts the underlying focus of the contracting officer’s re-
sponsibility determination from a threshold examination of a con-
tractor’s resources and abilities and willingness to perform a con-
tract for one purpose and one purpose only—to ensure that a cho-
sen contractor exhibits what they have, what they need, what they
should have, to perform the contract, and whether they have suffi-
cient integrity.

And it shifts it from that to basically demanding prospective gov-
ernment contractors a broader and, in my opinion, higher standard
of corporate ethics, integrity, and compliance, with a host of laws,
regulations, and norms.

And I think that the risk therein is important because, basically,
we are working with this amorphous concept of a satisfactory
record of integrity and business ethics defined solely by the use of
examples and juxtaposing that with an absence of clear thresholds
or standards, which leads me to the fifth question, which dealt
with persuasive evidence.

Your fifth question with regard to the concept of persuasive evi-
dence—as you recognize, Mr. Chairman, this is not a commonly
recognized evidentiary standard, threshold, or burden. And it is un-
equivocally vague. The obvious concern here is that the only time
we see persuasive evidence is in the absence of a final adjudication
by a competent authority which would, of course, raise your an-
tenna.
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The confusion is unnecessary, and it will result in non-productive
and inefficient litigation. It seems to me, as a matter of law, you
can take the phrase and interpret it in one of two ways. It is sus-
ceptible to two basic interpretations. One is that what the term
“persuasive evidence” should mean is that you need so much evi-
dence that the contracting officer is literally bowled over by the
tsunami of evidence, indicating that we have a bad actor.

In that case, the term should be replaced with the clear and con-
vincing standard which the legal community is familiar with. In
the alternative, it suggests an inappropriately low standard, some-
thing potentially even below a preponderance standard, which is
fundamentally ill-suited to denying a contractor an opportunity to
perform a government contract. So in my opinion, the term “per-
suasive evidence” should be replaced.

I would also like to echo Congressman Davis’ concerns earlier
that the proposal is fundamentally inconsistent with a lot of the
goals and, more importantly, the achievements of acquisition re-
form and acquisition streamlining that we have experienced in the
1990s.

Mr. Chairman, that concludes my statement. But I would like to
permit my colleague, Mr. Kovacic, Bill Kovacic, to address a couple
of related points. And, of course, we would both be pleased to an-
swer any questions you may have.

[Mr. Schooner’s statement may be found in the appendix.]

Chairman TALENT. Sure. Our next witness is William Kovacic,
Esquire, also a professor of law at George Washington University
Law School.

STATEMENT OF WILLIAM KOVACIC, ESQUIRE, PROFESSOR OF
LAW, GEORGE WASHINGTON UNIVERSITY LAW SCHOOL

Mr. Kovacic. Thank you, Mr. Chairman.

I would like to simply underscore two questions that have been
raised already by members of the Committee in the first panel ses-
sion. The first is what strikes me in reading the proposed notice
and the proposed rule itself is there is absolutely no discussion of
the empirical basis for this change in the law.

The rule mentions no accumulated experience that would show
that there is a link between bad procurement outcomes and the ex-
isting FAR provision. I think the drafters should be pressed to
show in what respects the existing responsibility criteria have not
only allowed bad actors to routinely play in the process but also to
provide goods and services in ways that hurt taxpayers.

That 1s absolutely no proof in the record—and I noticed during
the discussions earlier today, when members of the Committee
pressed the witnesses on these points, that there were no direct an-
swers to those questions. In short, a basic regulatory change should
not be adopted without that type of empirical basis.

My second and final point is that I think the rule, as drafted,
does create extraordinary opportunities for injecting uncertainty
into the process. And what is the cost of uncertainty? Greater cost
and compliance for affected business people and for the agencies
implementing the laws themselves.

Let me focus only on the term “substantial noncompliance,”
which is the key ingredient of the responsibility feature.
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One asks, “Which jurisdiction’s laws will apply? Is it simply fed-
eral law? What about state law? What about local laws?” To the ex-
tent that all of these, in some sense, deal with integrity, and a fail-
ure to abide by the law might be a benchmark of poor integrity.
I suspect we ought to be interested in all of them.

What types of laws should be covered? Why doesn’t the rule men-
tion, for example, securities law? Export controls? Campaign fi-
nance? That is, why shouldn’t we go through the U.S. Code and
identify all laws to the extent that we equate a failure to abide by
the law as an indication of poor integrity?

Last, which events trigger noncompliance? Is it the mere accusa-
tion that the law has been broken? Is it the mere commencement
of an investigation? Is it the mere filing of a complaint? Is it a set-
tlement of an existing complaint? Or is it an adjudicated violation
found by either an administrative or judicial tribunal?

Is it a complaint initiated by the government as plaintiff? Or for
most of the laws we are talking about, there are private rights of
action. Is every instance in which a private party initiatives the
private right of action a safeguard that Congress created to prevent
default by federal enforcement officials? Or are all private rights of
action exercised through complaints also triggering events?

In short, when I read the rule and listen to the comments this
morning, I have the image of a contracting officer who is going to
be compelled in order to comply fully with the spirit of this meas-
ure, to do a comprehensive audit of the firm’s recent legal history,
that identifies all violations, identifies all complaints, potentially
all accusations, all settlements, and develops from that a composite
picture of what kind of legal citizen the firm has been.

If they are not going to do this, what is the point of this meas-
ure? The danger to some is that this means greater costs. And if
there has been any major theme of modern procurement reform in
this decade, it is that a failure to take account of those costs can
lead to an increase in barriers to entry into the market. It is the
lack of firms coming into the market and competing aggressively
that ultimately is the biggest threat to taxpayer interest.

This measure at best is an early first draft and would require
considerable refinement in order to be suitable for adoption, if at
all.

Thank you.

Chairman TALENT. Thank you, Mr. Kovacic.

I look at it from the standpoint—and I think it is quite appro-
priate to look at it from the standpoint of the taxpayer or the pro-
curement officer. I am looking at it from the standpoint of the aver-
age small business person who is considering whether to bid and
has yet another series of uncertainties, or perhaps may confront an
audit of everything like this, and it might deter them from bidding
in the first place.

We have witnesses here who can testify on that issue, and two
witnesses with whom the Committee is very familiar and to whom
the Committee is grateful for their input over the years and their
advocacy on behalf of, on the one hand, the Black Chamber, and
on the other hand NAWBO.
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So our first witness here is Mr. Harry C. Alford, who is the Presi-
dent of the National Black Chamber of Commerce. Harry, thank
you for coming.

STATEMENT OF HARRY C. ALFORD, PRESIDENT, NATIONAL
BLACK CHAMBER OF COMMERCE

Mr. ALFORD. Thank you very much, Mr. Chairman, honorable
members of the Committee.

Thank you for giving the National Black Chamber of Commerce
the opportunity voice our opinion on the important topic of rule
changes to Part 9 of the Federal Acquisition Regulation, a.k.a.
blacklisting.

As we understand it, under the proposed changes a contracting
officer must consider a contractor’s overall compliance with a wide
variety of federal laws unrelated to government procurement, in-
cluding, but not limited to, tax, environmental, worker safety, anti-
trust, and consumer protection.

A contracting officer that is found in substantial compliance with
any of these laws, or similar federal legal requirements, would be
required to find the prospective contractor non-responsible. As we
understand it, allegations can be filed against an employee without
their knowledge and the ability for them to refute or appeal the
contracting officer’s initial decision to blacklist the contractor.

This highly subjective responsibility determination, based on the
vague nature of the proposed standards, would effectively deny con-
tractors due process by making any bid protest to the determina-
tion impractical, if not impossible.

The terms “integrity” and “business ethics” seem to come into
play in this matter. These terms are purely subjective and are in
the eyes of the beholder. What we have here is the possibility of
allegation and subjectivity replacing fact and objective measure-
ment in the future of a company doing business with the Federal
Government.

Certainly, we believe that anyone doing business with the Fed-
eral Government should abide by the existing laws and perform
due diligence. We also believe that the FAR provides such guide-
lines and ensures that business is done with a standard of high in-
tegrity and business ethics. The proposed changes open the door to
more abuse and increase the chances for successful ill-advised ac-
tions and manipulation of contractual outcomes.

In essence, it may allow reckless behavior by the contracting offi-
cer and releases him or her from any control or non-biased judg-
ment. There is already enough abuse in the system. We use the
term “constructive debarment,” which is a process that contracting
officers use to prevent certain contractors, for whatever reason,
from doing business with the Federal Government.

If the contracting officer is adverse to the involvement of a con-
tractor, protests are raised and eventual COCs—Certificates of
Competency—are processed in the attempt to block the contractor
or to make his or her efforts in doing business with the Federal
Government very costly and excruciating.

There are contracting officers who use the current system to
block contractors from doing legal and ethical business. The pro-
posed changes could turn the current road of abuse into a freeway
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of abuse. We say enough of the abuse. We will contest the protest
and eventually will through the COC process.

The proposed changes would allow a permanent ban on partici-
pating in the federal procurement process without recourse. We
have enough problems with bias in the procurement process, but at
least there is still recourse. The proposed changes amount to a sil-
ver bullet to the business, regardless of guilt or innocence.

There is also a question of a double standard. While it would be
simple to evoke such penalties on small businesses, how could pun-
ishment be met on larger contractors? For example, McDonnell-
Douglas, now owned by Boeing, has recently been indicted. Should
this giant be permanently barred from federal procurement? Of
course not. Such a debarment would negatively affect our national
security.

What about the recently convicted Archer Midland Daniels,
ADM? Should they now be barred forever? We doubt if this would
become a fact?

Chairman TALENT. Harry, will you suspend for a minute? You
know, you make a really good point. The only ones they could af-
ford to debar would be the smaller businesses because they don’t—
McDonnell-Douglas, whom I am pleased to represent, by the
way

Mr. ALFORD. Yes, sir. [Laughter.]

Chairman TALENT. And I am certain that they are innocent of
these charges.

Mr. ALFORD. I am sure, too.

Chairman TALENT. But in any event, they make the tactical air-
craft for the Navy.

Mr. ALFORD. That is right.

Chairman TALENT. If you debar them, the Navy has no tac air.

Mr. ALFORD. Would we go to Brazil?

Chairman TALENT. That is right. On the other hand, if you were
doing business with them, your contract is going to be small
enough that, well, somebody else can pick that up and do it. I
hadn’t even thought of that aspect of it.

Mr. ALFORD. They were gone.

The small businesses cannot show such indispensability. Also,
other giant mainstays as IBM, AT&T, Lockheed, etcetera, will also
have the luxury of the exemption from effective expulsion per na-
tional security as opposed to small businesses.

A recent example of abuse of the present system that would be
accelerated by the proposed changes can be found in Indianapolis.
A member of ours was awarded a HUD procurement and elected
to comply with Section 3 of the HUD Act, which allows a contractor
to contract up to 30 percent HUD-funded jobs to people living in
public housing and under the poverty level.

This perfect welfare-to-work law has been on the books since
1968, but it meets strong resistance from labor unions. Unfortu-
nately, because of the resistance, only eight cities in this nation
abide by this law.

Our member was very successful to the disdain of local unions,
and put many people into the workforce for the first time. Med-
dling from union activists led to our member being officially cited
by HUD for employing too many unskilled workers. That was all
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right, in that we could take the bad publicity for being cited, and
challenge the unfair accusations. Under the proposed changes,
however, this admirable contractor would face debarment from fed-
eral work forever.

Again, we say that the proposed changes allow too much judg-
ment to the eyes of the beholder. The term “integrity and business
ethics” are too debatable and too indefinite. Any fifth grader can
reasonably debate that our current Commander in Chief is void of
integrity and business ethics.

On another front, our admiration and former Senator Honorable
Carolyn Mosley-Braun is having her ambassador appointment
being held up because of an applicable Committee member’s attack
on her ethics. Subjectivity has no place here, and certainly not in
the federal procurement.

We see the changes promoting union activity, which all correla-
tion indicates would be detrimental to the utilization of small busi-
nesses. Also, such activity would have great negative affect on the
utilization of minority businesses, and, even more so, minority
workers.

Thank you very much for this opportunity. We hope the current
legislation 1is vigorously enforced and the proposed changes
quashed from further progress.

[Mr. Alford’s statement may be found in the appendix.]

Chairman TALENT. Thank you, Harry, for your comments.

And our next witness is Phyllis Hill Slater, of Hill Slater, Inc.,
who is testifying on behalf of the National Association of Women
Business Owners.

Phyllis, again, we are grateful to you for taking time out to come
down here and testify to us. Thank you.

STATEMENT OF PHYLLIS HILL SLATER, HILL SLATER, INC.,
NATIONAL ASSOCIATION OF WOMEN BUSINESS OWNERS

Ms. SLATER. Thank you.

It is no longer good morning but good afternoon to all of the
members of the Committee. I thank you for this opportunity to ap-
pear before you today

Chairman TALENT. Make sure the mike is close to you, Phyllis,
so we can hear you.

Ms. SLATER [continuing]. To discuss the proposed rule to expand
the scope of the responsibility determination of contracting officers.

My name is Phyllis Hill Slater, and I am President of Hill Slater,
Inc., an engineering and architectural firm located in Great Neck,
New York. I am also past president of the National Association of
Women Business Owners, NAWBO, the only nationwide organiza-
tion representing the interests of women-owned businesses.
NAWBO currently has nearly 80 chapters across the U.S., rep-
resenting 7,000 members, many of which are classified as small
business.

This year we are celebrating our 25th anniversary. The inclusion
of women- and minority-owned businesses in the federal procure-
ment process has been a major focus of our organization since its
inception. As of this year, there are a total of 9.1 million women
business owners in the U.S., generated $3.6 trillion in sales. This
group employs over 27.5 million people.
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In 1997, however, only 5,622 women-owned businesses were in-
volved in federal procurement contract actions, amounting to $3.3
billion or 2.1 percent of contract awards—a figure that is still far—
too far below the five percent goal established by the Federal Ac-
quisition Streamlining Act of 1994.

I will speak more about this goal and how we might achieve suc-
cess at the conclusion of my remarks here today.

It is NAWBO’s position that the proposed rule to expand the
scope of the responsibility determination of contracting officers to
consider compliance of federal, statutory, and regulatory require-
ments, constitutes a substantial change in government procure-
ment policy and could impose a great burden on women-owned
businesses.

We believe this proposed rule would, number one, increase the
cost of doing business with the Federal Government. It is our con-
cern that small businesses may be required to provide assurances
and evidence of compliance and responsibility on a broad range of
federal policy issues that may not pertain to their business at all.

Many small businesses do not have the financial or legal re-
sources to provide that evidence. Not only would proof of compli-
ance cost more than most companies could afford, the time nec-
essary to research, confirm, document, and whatever else may be
required would be an unfair burden on small business.

In addition, the amount of paperwork required to document total
responsibility and compliance would be enormous and in direct con-
flict with NAWBO’s position on the Federal Paperwork Reduction
Act. Not only would small business be affected, we believe the pro-
posed regulation would impose a tremendously increased burden on
the Small Business Administration to provide Certificates of Com-
petency for small businesses for every federal regulation.

Number two, women-owned businesses are frequently included in
the proposals submitted by prime contractors to help meet the
prime’s need to include women and minority firms. However, the
women-owned company is often eliminated from the procurement
once the contract is let. This is a whole other story.

This proposed rule could create an environment where women-
owned firms would be required by prime contractors to provide
proof of responsibility or compliance, that they might even be able
to afford, but could also require disclosure of proprietary informa-
tion that would, in fact, diminish the firm’s competitiveness in the
marketplace.

Number three, the proposed rule, we believe, expands the capa-
bility of federal contracting offices to ultimately decide, capriciously
and arbitrarily, the future of small business. I want to read to you
a quote from a recent testimony given by Karen Hastie Williams,
Esquire, who was with the Office of Federal Procurement Policy
during the Carter administration.

“The proposed regulations are inconsistent and affirmatively
harmful to the procurement reform trends of the last decade.”

In conclusion, I want to emphasize that we believe the interests
of women-owned businesses and the Federal Government would be
much better served if contract offices and procurement officials
were held accountable for their role in increasing the access to pro-
curement opportunities for women.
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We would like more emphasis on concrete solutions to meeting
the five percent goal, rather than devising new layers of costly bu-
reaucratic procedures to further discourage women-owned busi-
nesses from participating in government contracting.

Thank you.

[Ms. Slater’s statement may be found in the appendix.]

Chairman TALENT. Thank you, Phyllis. And, I should have said
this to Ms. Lee when she was here. There does seem to be a trend
on when they do the streamlining, why that tends to hurt small
business. And then when they add new requirements, that tends
to hurt small business as well.

I haven’t been as big a fan of the streamlining as some other peo-
ple here. That, as you said, Phyllis, is another issue.

I am going to ask one question and then defer to Ms. Tubbs
Jones for her questions. And let me play a little bit—I don’t want
to say the devil’s advocate—but I see a clue of what they are aim-
ing at here, assuming that they are aiming at what it appears they
are aiming at. There is no ulterior agenda here. And I think I agree
with that, and I want you to tell me whether I am right or wrong
in agreeing with it.

I don’t have a problem. In fact, I kind of want the government,
in determining the integrity of the people it is doing business with,
to be a little broader than my understanding is that they have been
today. So, in other words, just—right now it seems that they say,
“Look, if you are not an embezzler, or you haven’t made a false
statement on the bid, then we are only going to look at any viola-
tions that are in the context of this contract that we are awarding.”
Sﬁ) we don’t care if you have been a felon in a tax case or some-
thing.

First of all, is that true? This is just for the professors. And to
what extent do they look beyond those kind of narrow consider-
ations? And would you have a problem with a narrowly written
rule that said, “Look, if you have a pattern of adjudicated viola-
tions of a serious and substantial nature in certain areas, we are
going to declare you non-responsible”? Tell me what you think
about that.

Of course, the other two witnesses can comment if they want.

Mr. SCHOONER. Mr. Chairman, first let me say that in the dis-
cussion earlier and the questions that went to Ms. Lee and Ms.
Spector, I believe that given the breadth of the questions they may
not have been as accurate in their responses in the context that
you actually are referring to.

First, when we talk about that absence or the concern with re-
gard to business integrity and ethics, it is not just that you have
to have been convicted of a fraud related to the bid. The nexus that
we are looking for is generally related business ethics.

So, for example, if you have a history of basically business-re-
lated ethical-type problems, that is enough. And those are the kind
of things that come up all the time. So, for example, particularly
with concern to the small business community, there are former
federal contractors in the federal penitentiary today who had im-
properly certified their small business size status.

There are other firms who had had numerous problems with re-
gard to be they defective products, product substitution, false
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claims, improper certifications, representations. The question gen-
erally, though, is: does this regulation bring into the mix relevant
issues of business ethics?

And I think the point that concerns me—and it also is the point
that my colleague Professor Kovacic spoke to—is given the small
number of examples they gave, they haven’t given us a very good
box to work with, and they haven’t demonstrated a nexus that
those actual items or laws or norms or regulations are the kind of
things we need to focus on in determining who is a proper business
partner for the government.

Chairman TALENT. Okay. Well, let me throw the eggs in the fire.
I am basically in agreement with what you all have been saying.
But let us suppose somebody applied for a contract, let us say with
the Department of Defense. And they had been adjudicated and
maybe in civil actions, over a period of years, of a number, a pat-
tern of violations, let us say, of Title VII.

So they were just found to have been—they had a policy of just
saying, “Well, I don’t think there are a lot of these firms out there,
but there are some. We just don’t like hiring women. And we have
got this old boy network, and we are not comfortable with women.
Whe don’t think they can act professionally, and we don’t hire
them.”

And there is a lot of adjudicated civil violations of that. I don’t
have a problem with the government saying, “You know, we would
really—if you are going to be that flagrant in terms of your viola-
tion of an important public policy, we don’t want to do business
with you.”

And I talked to Ms. Lee afterwards, and she said, “Well, yeah,
but they may be able to remedy that by getting rid of the HR vice
president who was in charge of that policy and getting somebody
new,” and so on. We can do that, can’t we, without opening up all
of these uncertainties in these other areas?

Mr. SCHOONER. I think that the other blurring that took place in
the questions going back and forth is there a distinction today be-
tween individual responsibility determinations and what leads to
suspensions and debarments. Repeated violations, as you indicate,
in which we have final adjudications that demonstrate problems
are the kind of things that would lead a contractor to eventually
be suspended or debarred.

The concern here is that with no nexus to how we perform or
whether you are actually a good citizen, I believe was the term
used earlier, you may have a number of allegations where it has
been suggested that you have problems, but they haven’t reached
the final adjudications.

I suggest to you, under the regulatory and statutory scheme
today any contractor who has repeatedly been nailed in final adju-
dications by competent authorities, they will show up on the
debarred and suspended list today.

Chairman TALENT. Today. Is that your feeling, Mr. Kovacic?

Mr. KovaAcic. I agree, and I think that the circumstance that you
described before, Mr. Chairman, in fact, gets picked up today in ex-
isting practice. And the concern that I would have with the meas-
ure as presented now is that it sweeps in a host of activities that
fall well short of that adjudicated violation by an administrative



42

authority or a judicial authority, that it picks up all kinds of events
that aren’t necessarily good proxies for a lack of integrity.

Chairman TALENT. Yes. And see, I agree very much with what
Harry said, and I think Phyllis was saying also. And you all may
want to comment on this. I believe that there is, in a lot of agen-
cies, an established network, and they just typically give the con-
tracts to the same set of people. And they resist anybody breaking
into that.

Now, whether that network exists because of just that is the way
they have always done it, or whether it is just because of some bias
that is a little bit less defensible, or both, I think it does exist in
a lot of agencies. And this really would be, wouldn’t it, Harry, an-
other excuse for them to use in keeping out the people that they
don’t want to let in for other reasons?

Mr. ALFORD. Sir, let me first say that the National Black Cham-
ber of Commerce has a very good relationship with Boeing and
with Texaco. They have had some serious Title VII problems. Still,
we stand by them, and they have taken care of their Title VII prob-
lems at great expense.

There is one member of ours—Pyrocap—that is a fire suppres-
sant, trying to sell to the Department of Interior for use in forests.
The career path of buyers in the Department of Interior is that
they retire and then go to work for Monsanto, the chief competitor
of Pyrocap. Even though they are superior in tests and lower in
price, Pyrocap cannot sell to the Department. Guess why? It is
there. So this would be another reason that it could find out where
Pyrocap did not cross a T or dot an I. Get rid of them.

Chairman TALENT. Yes. Monsanto is another fine company
headquartered in my district. [Laughter.]

But, Harry, I don’t know if you are doing this deliberately, but—
[laughter]—the point is very well taken. I am on the Armed Serv-
ices Committee, and I have seen this—when they leave the service
and then they retire and they become a consultant for, and then
the company they become a consultant for gets a lot of the busi-
ness. I am not even saying that is necessarily wrong.

But the problem that—what I really want to drive home to him,
the way I think your testimony has done, is that she is not going
to be supervising each one of these contract awards. They are going
to be made by people who have complex sets of reasons for doing
what they are going to do. And it is fine to say, “Oh, yes, we are
just going to root out all of these bad actors,” but you can also use
it to say, “Oh, we really question that person’s ethnics.”

One of the things I really like about small business, small busi-
ness is a way—one of the few ways left for people who maybe have
had some problems in their background but have that old entrepre-
neurial spirit to turn things around and get their lives going. But
they have got a few things in their background that you could use
if you wanted to in denying them contracts.

Mr. ALFORD. Sure.

Chairman TALENT. Do you know what I mean? I mean, what else
are they going to do? If you have got some problems in your back-
ground, maybe a suspended sentence for something—when you
were a kid, for drug use or you went joyriding with a car, you are
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not gging to get into MIT and get a Ph.D. Do you know what I
mean?

But you can start a small business and become successful, and
then apply to the government. And all of a sudden, you don’t have
the integrity now to do the contract. And I just don’t think they are
sensitive enough to the fact that that is going to happen out there.
Or if the government doesn’t do it, the prime uses it as the excuse
for never using the woman contractor that they listed in order to
get the contract in the first place.

Mr. ALFORD. One of our biggest fan clubs are people who are in-
carcerated, and we get letters daily from various correctional facili-
ties, people saying, “I am going to get out, and the only thing I can
do with my life is become an entrepreneur. I can’t find a job. Help
me become an entrepreneur.” We are developing a division for ex-
offenders.

Chairman TALENT. Yes. Phyllis, please, go ahead.

Ms. SLATER. Yes. I just wanted to—Deidre Lee kept talking
about the fact that she is going to have this hearing; she is waiting
for the comments. I would like—I don’t know whether it is possible
or not, but I would like the testimony here today, and all of the
comments made today, be made part of the comments for her hear-
ing because I would hate for any of them not to get on part of the
record. I don’t know if that is possible.

Chairman TALENT. That is a good suggestion. I was going to talk
to Ms. Velazquez about trying to submit a joint letter with some
comments from members of the Committee who wish to sign on
about our concerns in this regard. I think she got the message. I
want to work with her on it.

And as I said, I think there is some room—a real desire to clarify
the existing system, which is certainly not a model of clarity, is
probably a good idea. But I don’t know when she has gone too far.

Mrs. Tubbs Jones, I took longer than I wanted to. I want to rec-
ognize you.

Mrs. JONES. Thank you, Mr. Chairman.

Professor Schooner, are you suggesting that integrity and ethics
is not already in the regulation currently for someone who provides
review—a contract compliance person to consider?

Mr. SCHOONER. Let me

Mrs. JONES. Yes or no.

Mr. SCHOONER. I am not sure I understood exactly what you
were saying, but let me

Mrs. JONES. Then let me ask it again, so we can be specific as
to what I am asking you. I am asking you, is the term “integrity
and ethics” as a requirement used by contract compliance persons
to determine whether someone can be compliant for purposes of
government contracts?

Mr. SCHOONER. Yes. The correct term in the regulation today is
satisfactory record of integrity and business ethnics.

Mrs. JONES. Thank you. So that is there.

Mr. SCHOONER. Right. And let me also say

Mrs. JONES. Let me take to the next question, and then you can
say whatever else you want to say, because what I am trying to
suggest to you and Mr. Kovacic and Mr. Alford and Ms. Hill Slater,
not necessarily that this piece is the best piece of change in regula-
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tion, but that currently you have contract officers who review and
consider integrity and business ethics without anything to help
them make the determination of what integrity and business ethics
are.

So, therefore, before you just throw the baby out with the bath
water, that you should also consider whether or not there is room
for trying to be clearer to the people who you vest with this discre-
tion. And it is all subjective. I don’t care what anybody in this room
says. If you put a person and you give them something to say,
something to review, whatever, there is subjectivity that comes into
the process. That there may be room at least for some consider-
ation.

Now you can tell me what you wanted to say.

Mr. SCHOONER. I just want to be unequivocally clear, to the ex-
tent that we are on the record, that I

Mrs. JONES. We are on the record.

Mr. SCHOONER. I believe that integrity is one of the single most
important and defining characteristics of the United States federal
procurement system. I have spoken to dignitaries in foreign coun-
tries, and I have represented the United States outside of the coun-
try in talking about the federal procurement system.

And let me also mention that if you speak to any of my students
in my classes, they will tell you that I say that our entire system
runs on three basic bulwarks. First, there is——

Mrs. JONES. Well, define “integrity.”

Mr. SCHOONER. Wait. First is competition, second is trans-
parency, and third is integrity.

Mrs. JONES. Define “integrity.”

Mr. SCHOONER. Integrity, as it affects us in our federal procure-
ment system, there is a front end and a back end. In terms of the
front end, it is a fundamental threshold with regard to the con-
tracting officer through a preaward survey’s determination of
whether this contractor will basically fulfill the promise in which
they enter into.

But more importantly, what is very important to keep in mind
in our procurement system, our procurement system is layered very
deeply with a staggering array of statutory and regulatory require-
ments that define what integrity means. It is compliance with a
host of specific regulations, some of which are mentioned here,
some of which are not, some of which are more important and some
of which are less important.

But just so you know, in government contracts today, every
major government contractor in the country has a compliance pro-
gram. And people like ourselves go into these companies to train
them what compliance means. And so let there be no doubt in your
mind that government contractors do have an idea as to what in-
tegrity means in terms of compliance with the appropriate laws
and rules. The

Mrs. JONES. There is no doubt in my mind.

Mr. SCHOONER. Okay.

Mrs. JONES. What I am suggesting to you, sir, is that because in-
tegrity and ethics may not be any more specifically delineated, in
some instances it leaves opportunity for the compliance officer to
consider whatever he or she would want to consider in the deter-
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mination. And that perhaps it may not be a bad idea to delineate
a little more. Do you disagree with that statement?

Mr. SCHOONER. I believe that I do not disagree with you that in-
tegrity is something important for the contracting officer to deter-
mine when awarding a contract. The only concern that I have tried
to voice with regard to the proposed regulation is that it is vague.
For example, I would sense that——

Mrs. JONES. Is it any more vague than what it already is,
though?

M}Il‘ SCHOONER. Much more vague, ma’am. I believe that you
might——

Mrs. JONES. If you don’t define “integrity and ethics,” how could
integrity and ethics be more vague than when it is defined?

Mr. SCHOONER. When I speak to the vagueness, what I specifi-
cally refer to, for example, is we were talking earlier—I believe
that a final adjudication by a competent authority is a very good
benchmark as to whether someone has broken the law; whereas, I
personally believe, as a matter of law, that an allegation by a com-
petitor is not. And I believe that is where the vagueness——

Mrs. JONES. And you think that because it goes on to speak to—
and I don’t have the language in front of me—that that includes
an allegation and that a compliance officer with good experience
would include just the allegation? Where is my piece of paper?

Mr. SCHOONER. Specifically, as I suggested in my testimony, the
main concern that I have is that they distinguish in the supple-
mental information, they say that, normally, the contracting officer
should base adverse responsibility determinations involving viola-
tions of law or regulation upon a final adjudication by a competent
authority concerning the underlying charge. And I agree with that.

My concern begins when they go on to say, “However, in some
circumstances, it may be appropriate for the contracting officer to
base an adverse responsibility determination upon persuasive evi-
dence, which is meaningless, of substantial noncompliance, which
is meaningless, with the law or regulation.” And then they go on
to say here, but not in the regulation, that it can’t be isolated or
trivial. That is where my concerns with regard to the vagueness of
this regulation lies.

Mrs. JONES. And I want to back up and say that right now you
don’t1 believe that compliance officers do that without it being delin-
eated.

Mr. ScHOONER. Under the standards today, they cannot basically
just pick something out of the air, because there are due process
rights. If, in fact, you——

Mrs. JONES. You are still in a classroom, if you don’t believe it
happens. And that is why these two people seated here, Mr. Alford
and Ms. Slater, are suggesting that the issue be—or pushing the
issue as well is because based on their experience of being women
and African-American doing business with the country that has
happened. And they still insist, you can’t—it is

Mr. SCHOONER. I believe I am agreeing with you, ma’am, but I
guess the point that I am trying to make—as I said at the begin-
ning, the contracting officer has a staggering amount of discretion
to, if they want to, take advantage of a contractor based on these
allegations.
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Mrs. JONES. No question.

Mr. SCcHOONER. This broadens the contracting officer’s right to
disenfranchise a small business, a small disadvantaged business, or
someone else

Mrs. JONES. I suppose we disagree on whether or not when you
give a compliance officer greater—more instruction, it expands or
detracts. I think it distracts from their ability—you have so much
discretion versus expands. But I guess that is why we are dis-
agreeing on this point.

Let me hear from Mr. Alford and Ms. Slater real quickly, and
then—because Mr. Kovacic is your colleague, and I have been hav-
ing someone sit in my office for an hour and 15 minutes because
it was so important for me to be here that I am going to run out—
Mr. Alford, Ms. Slater, actually, I am speaking to the Chamber in
Las Vegas in a couple of weeks.

Mr. ALFORD. Good.

Mrs. JONES. Yes. Go ahead.

Mr. ALFORD. I will make sure they treat you right.

Mrs. JONES. I would appreciate it, because I don’t have Monsanto
or any of these other places in Cleveland, Ohio. [Laughter.]

Chairman TALENT. Next time you meet in Las Vegas you may
want to consider asking the Chairman to accompany you. [Laugh-
ter.]

Mr. ALFORD. We have a convention there in June, sir, and per-
haps you can——

Chairman TALENT. Thank you. [Laughter.]

If I can stay away from the tables, I will be fine.

Mrs. JONES. Okay. Go ahead. I want to give you a chance to com-
ment or—and my legal background forces me to cross examine. My
husband says I cross examine. But anyway—son says it, too. Any
commentary you want to add or comment that you haven’t already
made before I leave—I hate I have to leave, but at least I did stay.
Everybody else left. Okay. Go ahead.

Mr. ALFORD. Well, ma’am, it is certainly a struggle out there,
and your predecessor has stepped in on behalf of these constituents
in a very admirable way. I think Congressman Stokes was basically
one of the founders of the National Association of Minority Con-
tractors.

Mrs. JONES. I was at your event where you gave an award last
year, I think.

Mr. ALFORD. And Dominick Ozanne, when he had contractors.
And Dominick would tell you that it is just literally hell for a small
Eusiness to do work with the Federal Government on a consistent

asis.

Now, one thing I am finding out as we try to branch out inter-
nationally, that when we take our businesses to Brazil, to Ghana,
to other places, one comment I constantly hear is that, “Hey, if I
am qualified and capable, I am going to get this job.” What a con-
cept. It is different. And I think the racial animus and the way we
do business in this country still exists. And having instruments
that could be misused in that animus is very dangerous for us.

Mrs. JONES. And so the bottom line is you say, no matter what,
you believe this empowers a contract compliance officer to misuse
it more than it does to require him to set forth or have identifiable
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means of either saying you comply or don’t comply, if I have said
that question right.

l\élr. ALFORD. It takes him to want to be very powerful, to want
to be

Mrs. JONES. More powerful than he or she already is?

Mr. ALFORD. Yes, ma’am. Lord and God. You have got—I have
ot a contractor in Jersey with $3 million in bondable—bondable
3 million, $1%2 million cash money in the bank, 20 years track

record outstanding work, and he has to go through the COC proc-
ess for a $100,000 job, to do a little roof at a naval installation.

Mrs. JONES. But this is in—the COC is in place with regard to—
regardless of this regulation.

Mr. ALFORD. He can always come back and win his case through
the COC process. Once he is debarred forever, it is over.

Mrs. JONES. Okay.

Mr. ALFORD. There is no recourse.

Ms. SLATER. I agree also that there is always—the weakest link
in the whole procurement chain is personal bias, and we are under
that gun all the time. I think that this just gives more ammunition,
just different ways to get at whomever they want to get at. And
it is very costly for the small business person to have to be able
to comply with some of the things that they will be asking for.

At best now, the whole procurement process is not set up for—
to be user-friendly to women, minorities, or a small business in
general. I think it is just—it is just going to be even more onerous
with the rules as it states.

The other thing I wanted to talk about was the SBREFA. I have
been on SBREFA Enforcement Board now since they first put peo-
ple out there. It is about two years now I think I have been serving
on the SBREFA Board for Region 2. And what I don’t understand
is how things like this get this far with SBREFA in place. I
thought that we are supposed to have some kind of a watchdog——

Chairman TALENT. If the gentlelady—I am sorry.

Ms. SLATER. Well, no. I was going to say I can’t answer the ques-
tion.

Chairman TALENT. If the gentlelady would yield, they get—the
enforcement mechanism of SBREFA is ultimately—the real ham-
mer is an appeal in court from the final regulation. And then, of
course, such oversight as we provide here, which really is a nicer
word for “harassment,” that we provide here, to try and make sure
that they do what they are supposed to be doing.

So at this proposed stage, they get around having to conduct the
analysis of the impact on small business by certifying up front, as
they have done here. They just certify it is not going to have a sub-
stantial impact on small business. So if you certify that, then you
don’t have to go through the analysis.

Now, that makes the whole rule very vulnerable in court. In my
judgment, if they went ahead and promulgated this, apart from the
Administrative Procedure Act challenges, which the professors
know more than I—this thing is just dead in court because a judge
is going to look at this and say, “What do you mean it doesn’t have
a substantial impact?”

So that is one of the reasons I make this point to the agencies.
You are going to get this thing knocked out eventually. But in the
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meantime, we all go through this, which we could avoid if they
would just do the analysis in the first place and hear these con-
cerns.

And so the short of it is, yes, this process—I think there is a good
chance that they will pull this thing and redo it. I don’t want to
put words in her mouth, but I hope that they do, and largely be-
cause—in part, because of SBREFA. So it is out there and it is
helping, but it would help more if they would follow it. I mean, it
really would.

Mrs. JONES. Mr. Kovacic, before I run out the door, I don’t want
to think——

Mr. KovAcic. Yes, ma’am.

Mrs. JONES [continuing]. Want you to think that I didn’t give you
a chance to tell me whatever you wanted to tell me. I saw you hur-
riedly making notes or whatever, so please be heard.

Mr. KovAcic. I would just echo Steve’s comment that I do believe
that this, rather than providing guidance, adds murk. And my con-
cern would be that, in particular, by potentially widening the orbit
of events that could trigger a disqualification, it increases discre-
tion rather than limits it. But I would completely share your sug-
gestion that clarifying regulatory provisions is generally a desirable
end. My fear is that this one doesn’t do it.

Mrs. JONES. Let me ask you, if this were—this regulation specifi-
cally was a clarifier and did not lead to the disbarment or whatever
else, would it be something that you could be—what would be a
guide for the officer? Would you have

Mr. Kovacic. A true clarification, I think, would be helpful,
though I would, as a couple of your colleagues were asking before—
and I don’t recall her name, but your

Mrs. JONES. Juanita Millender-McDonald.

Mr. Kovacic. As your colleague put it so well, I think; that is,
what was the inspiration for this? Is OFPP actually getting feed-
back from its contracting officers who say, “We are adrift”? And I
would like to know how often, how frequently, they have gotten
that. And my intuition in listening to the previous panel is that
kind of feedback hasn’t been received.

Mrs. JONES. I want to, Mr. Chairman, thank you very much for
the opportunity to be a part of this discussion and to each of you,
Professor, Professor—I used to be afraid of professors when I was
in law school. It is good not to be afraid of-

[Laughter.]

Mr. SCHOONER. We are friendly.

Mrs. JONES. I am kidding. Mr. Alford, Ms. Slater, thank you very
much for the opportunity to

Chairman TALENT. Mrs. Tubbs Jones, I am sure the professors
find it hard to believe that you were ever afraid of anybody.

Mrs. JONES. Oh, I was. I was. [Laughter.]

Chairman TALENT. I thank you for sticking around and for your
comments. I was looking forward to them. I think they were really
good.

Unless anybody else has anything to add, I think we have vetted
the issue pretty well. I am going to, without objection, have the
record left open for 10 days for written questions that members of
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the Committee may wish to make, and I want to thank everybody
for their attendance and their comments.

The hearing is adjourned.

[Whereupon, at 2:08 p.m., the Committee was adjourned.]
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STATEMENT
OF
JIM TALENT
CHAIRMAN
U.S. HOUSE OF REPRESENTATIVES
COMMITTEE ON SMALL BUSINESS
WASHINGTON, DC
OCTOBER 21, 1999

Our hearing today is about how an obscure proposed rule change in the Federal
Acquisition Regulations will hurt the small businesses that contract with the government
to provide a wide variety of goods and services. 1 have called today’s hearing to seek a
fuller understanding of the proposed rule and how its vague standards will be
implemented by federal agency procurement personnel.

On July 9, 1999, the agencies with primary responsibility for developing federal
procurement regulations issued a proposed rule that supposedly would “clarify” the
existing legal standards by which contracting officers make responsibility determinations
prior to the award of the contract. In particular, the proposed rule would require that
contracting officers find that a prospective bidder is not responsible if the contracting
officer has “persuasive evidence” of “lack of compliance” with the tax laws or
“substantial noncompliance” with labor laws, employment laws, environmental laws,
antitrust laws, or consumer protection laws. Of course, these are only examples. In fact,
the contracting officer could find a lack of responsibility for violations of any of the
regulations in the single-spaced 17 linear feet of the Code of Federal Regulations. The
contracting agencies’ efforts to clarify the responsibility standard permits the contracting

officers to find a business non-responsible based on “persuasive evidence” — a standard of

evidence which does not currently exist in civil, criminal, or administrative law.
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What the federal agencies view as a clarification, small businesses may view as a
trap preventing them from being awarded federal government contracts, As Congress
recognized when it enacted the Small Business Regulatory Enforcement Fairness Act, it
is especially difficult for small businesses to stay abreast of the changes made in the 17
linear feet of single-spaced rules set forth in the Code of Federal Regulations much less
be experts at complying with all of those rules. Thus, a series of technical violations,
such as not having Material Safety Data Sheets, could result in a finding of non-
responsibility. And if one contracting officer finds that the small business is lacks
appropriate business ethics and integrity, 1 fail to see how another contracting officer
considering the same violations for a different contract could reach the opposite
conclusion. The end result is that a small business could be prevented from contracting
with the government for what is the regulatory equivalent of a combination of parking
and moving violations. I find that both problematic and distressing.

What I find even more distressing is the contracting agencies lack of concern for
the potential adverse consequences to small businesses. The agencies determined that the
proposed rule “is not expected to have a significant economic impact on a substantial
number of small entities.” Well if you are a government contractor I can think of no
more severe penalty than being prohibited without appropriate due process procedures
and by the ad hoc actions of contracting officers from doing business with the
government. And little doubt exists that small businesses represent a significant portion
of the federal contracting community. In fiscal year 1998, small businesses were awarded
nearly three-quarters of all federal government procurements with a total value of more

than 33 billion dollars. The potentially adverse significant consequences of the proposed
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rule has been recognized by numerous small business organizations including: American
Bakers Association, American Broiler Manufacturers Association, Associated Builders &
Contractors, American Consulting Engineers Council, American Electronics Association,
American Fire Sprinkler Association, Associated General Contractors, American Hotel &
Motel Association, American Road & Transportation Builders Association, American
Staffing Association, American Trucking Association, Computing Technology Industry
Association, Contract Services Association, Copper & Brass Fabricators Council,
Environmental Industry Association, Food Distributors International, Hospital Central
Services Association, Independent Electrical Contractors Association, National
Association of Manufacturers, National Association of Women Business Owners,
National Black Chamber of Commerce, National Council of Agricultural Employers,
National Defense Industrial Association, National Federation of Independent Business,
National Mining Association, National Roofing Contractors Association, National Soft
Drink Association, National State Route Mail Contractors Association, National Stone
Association, Small Business Survival Committee, and the United States Chamber of
Commerce. In addition, nearly 600 small business owners have already taken the time to
file comments with the Federal Acquisition Regulation Secretariat opposing the proposed
rule. A cursory review of a sample shows that these are not simply one-line statements
but relatively detailed comments noting the potential consequences that the proposed
rule, if implemented, would have on their businesses. I suspect many more small
businesses will file comments by the November 8 deadline for filing of comments.
Today’s hearing will investigate the legal and policy implications of the proposed

rule. Texpect to examine such issues as how the federal agencies plan to implement this
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rule and its impact on government procurement efficiency while maintaining the mandate
to increase opportunities at both the contractor and subcontractor level for small
businesses. 1 also am interested in finding out how the federal agencies plan to
implement the proposed rule at the contracting officer level and whether the safety valve
of the SBA’s certificate of competency program will function in this new responsibility
environment. The committee also will hear from small business representatives about the
potential adverse impact that the rule will have on their businesses.

Let me conclude by saying that I am not philosophically opposed to the federal
government refusing to do business with businesses that have been convicted of crimes or
have had major civil penalties imposed on them and upheld in court. However, this rule
goes far beyond that non-controversial point to corral many small businesses within its
ambit. [t is these consequences that give me great pause and [ look forward to a lively
and informative discourse on these issues.

I will now recognize the ranking member, the distinguished gentlelady from New

York for whatever statement she may wish to make.
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Statement by Congresswoman Nydia M. Velazquez
Regarding

Federal Acquisition Regulation and Contractor Responsibility

October 21, 1999

Thank you. I am gratified that we have come together today, in this
responsible and timely fashion, to consider the important issue of federal
acquisition regulation and contractor responsibility. Federal contracting
and small businesses is one of the most important topics covered by our
committee. Today, we are here to explore an issue that most of us agree

is a matter of common sense.

There is nothing controversial in saying that contractors should
abide by environmental and labor laws. We can all agree that contractors
should pay their taxes. And there shouldn’t be anyone in this room who
is uncomfortable with using contractor responsibility to promote

acceptable behavior.
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For the better part of this century — since the 1920's — the
government has been concerned with the corporate responsibility of
federal contractors. Since World War 11, the government has instituted a

formalized process to tie contract procurement with federal responsibility.

And even putting aside the fact that these are questions of regulation
and law, nobody — not in the business community, and not in government
— wants one contractor to be able to circumvent these regulations and
create an unlevel playing field. Companies should not have to deal with a
competitor that employs unscrupulous methods so that it can undercut
others’ bids; and government should do what it takes to make sure that

doesn’t happen.
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So let me say one thing at the outset: I do not consider it our job
today to debate the importance of contractor responsibility, or whether or
not there should be contractor responsibility. Our job today is to
determine the bestway to ensure contractor responsibility. Because even
the best idea, improperly implemented, can have unfortunate, unintended

consequences.

These regulations need to be structured in an intelligent and
effective way. Determining a company’s “integrity and ethics™ will
always — unavoidably — be at least in part subjective. If we are going to
expand the definition of this criteria, we must provide a mechanism for

responsibly putting it into practice.
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In our efforts to promote responsibility, we must not inadvertently
deny small businesses their right to due process; or permanently restrict
small businesses from competing for government contracts following one
or two minor, accidental violations. And critically, we must ensure that
our efforts to make the process more clear do not inadvertently add

confusion and mixed messages where none existed before.

Making sure government contractors are good corporate citizens is
little more and little less than common sense. The question we face now

is how we make sure we implement this goal with a little common sense.

I am optimistic that we can. | commend the Chairman for holding
this hearing today, still weeks before the end of the comment period. He
is dealing with this in a responsible manner, and [ am committed to doing

the same. Thank you.

4-
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Mr. Chairman, thank you for inviting me to participate in today’s hearing.
Before I came to Congress in 1995, I worked for PRC as their general counsel. As
a major government contracting firm, one of the primary areas I handled was
problems in the government procurement process. Prior to 1994, the federal
procurement system simply did not work. It took months to procure IT products
and the products were usually obsolete as soon as an agency received them, and as
a contractor, you were often subjected to unnecessary audits that significantly
hampered your ability to get the job done. Additionally, if a contractor did not get
a contract, you protested and protested. The process was highly politicized and all
the parties involved knew the system was broken.

We have made tremendous progress since that time. I have been fortunate
enough to work closely with the Administration on a number of the procurement
reforms that we have implemented. We have created the multiple awards schedule
at the General Services Administration (GSA), and given federal agencies greater
flexibility to go out and find the products and services they need. We worked
together and passed the Clinger-Cohen Act, FASA, FARA, and the FAIR Act. We
took the politics out of procurement and made it possible for our government to
operate more efficiently.

That is why I have grave concerns about the regulations issued by the
Administration on July 9%, 1999. These proposed regulations will hamstring the
procurement process and take us back to the days of contractors protesting, and
protesting. I understand that we all represent constituent groups we try to support
and assist, but I would hope we all remember to first do no harm. We have a
system that is not broken, it debars bad actors, and we have laws on the books that
punish businesses for breaking our Nation’s environmental, labor, tax, and anti-
trust laws. Businesses already pay fines if they violate any of the laws mentioned
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in the proposed regulations and suffer a blackmark on their reputation. The
regulations issued by the Administration will now punish businesses twice for past
bad actions and discourage businesses from competing for federal contracts.

I am equally concerned about the level of lobbying that the Administration
has employed to keep Members of Congress from participating in the public
comment process on these proposed regulations. When I began to collect
signatures for the letter I sent over to OMB Director Jacob Lew in September, my
democratic colleagues told me they had been asked to overlook their concerns and
not sign my so-called partisan letter. That shocked and surprised me. I have
always worked on a bipartisan basis for effective procurement reforms.
Additionally, I was surprised that Dee Lee, my good friend and the Director of the
Office of Federal Procurement Policy at the Office of Management and Budget did
not know that the Administration was lobbying my colleagues. I think this
indicates the political nature of the proposed regulations and indicates that the
Administration has not adequately considered whether or not these regulations
will harm the procurement process.

Contracting officers throughout the government will be unable to perform
their job duties, instead they will spend their time responding to a blizzard of
accusations offered by competing companies, and various interest groups. The
process will again be mired by protests and agencies will not be able to get the
services they need in a timely manner. We will waste taxpayers’ dollars and
encourage less efficient companies to contract with the government. Small
businesses could often be hardest hit. Many small businesses get their first
opportunity by contracting with the government. Now they may find themselves
the victim of baseless accusations-accusations they may not be able to afford to
defend themselves against. As a matter of fact, the regulations have already
created an atmosphere of fear for businesses. A small business owner in my
Congressional district was concerned that if he testified before this Committee
today, he could face possible retaliation when pursuing future government
contracting opportunities. [ would like to summarize and insert his comments into
the record today:

Let me begin by saying thank you to Mr. Tom Davis for pinch-hitting for me by reading
this statement. Though I would enjoy interacting with this honorable floor, my instincts
tell me to not be present, to stay behind the scenes. I do not want to take on the potential
responsibility of being the target of any persons or groups with an agenda by being
present today. Iam afraid to come forward against these proposed regulations-- risking
the future success of my business and tarnishing my business reputation.
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Our firm is an information technology networking firm specializing in the design and
integration of high speed, cutting edge LAN/WAN technologies. Our customer base is
comprised of federal, state, and commercial clients. With corporate headguarters in
Northern Virginia, we provide solutions all over the country. We are a small, women-
owned business with several multi-year government contracts. As a young company with
less than 810 million in revenues, we would not be where we are today without a lot of
hard work, some connections, and putting our house and retirement dollars on the line
for our American dream-- to have our own company and make a difference in the lives of
our family, our employees, and our community.

1 am a passionate believer in accountability, and when it comes to government
procurements, we strive for an even playing field. We expect everyone to be held to the
same bar that we must compete by. I have years of experience in the field, and interact
with hundreds of government procurement staff in any given year. I have seen lots of
things happen in the procurement process. At the end of the day, there are more good
procurements than bad, but there is still more work that needs to done to prevent
procurement practices that limit competition, increase government waste, and stall small
business success. After all, these are my tax dollars at work, too. Let me say thanks to
all of you who are striving to fix the bad. Please focus your efforts on improving our
procurement system instead of creating new loopholes and expanding contracting
ambiguities as these proposed regulations recommend.

When I read the draft regulations about contractor responsibility criteria changes, 1
cringe. What benefit will come of this other than pandering to one side or another? In
the real procurement world, there are more than enough rules to keep us all honest. The
Federal Acquisition Regulations (FAR) has a clearly defined procedure for suspension
and debarment that gives the contractor and the agency an equal opportunity to present
their case. Labor and employment laws provide additional practices and restrictions the
contractor is required to abide by with suspension and debarment again clearly defined
as the fine for noncompliance. Let’s start by enforcing what we already have on the
books before adding inappropriate and ill-defined regulations that will make it more
difficult for the small business contractor and government to abide by the rules.

Just two weeks ago, during the final days of FY99, we were involved in a specific
procurement that exemplifies where we, like many other small businesses, get stuck in a
lose-lose situation. In this particular example at a government hospital in Texas, a CO
required all bidders to be part of a GSA Schedule, or GWAC contract. We have a broad
GSA program, are certified in the network products requested and submitted a bid. We
were high by 8684 on a 872,000 job. On the face of it we lost. Fine, it was a competitive
award. However, upon scrutiny, the winning bidder misrepresented their GSA Schedule
contract, and misrepresented their certification to purchase and install this product from
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the manufacturer. Bringing this information to the attention of the CO was less than
productive-- he emphatically refused to re-compete the deal, claiming end of year
workload and paperwork. After several days of back and forth, the CO accepted an
unsolicited bid from a third source (referred by the winning bidder) with a completely
different contract number, and modified the award with the identical dollar amount as the
original award.

So, my options are, to protest the award and if I win, pay all (and probably more) profit
made on the deal to the protest lawyer, and risk establishing myself as a pain-in-the-neck
to this CO for protesting and never be considered for any future requirements managed
by that CO. Or, I take it on the chin and hope the CO does not consider me a pain-in-
the-neck on the next requirement, since I played along with him and did not protest this
award. Either way, we lose, and the government loses by not calling on the carpet a
contractor who knowingly misrepresented a government contract. Where is the
accountability?

I recount this example to you not because I want to harm the reputation of this or any
other CO, but instead to stress to you that sometimes even the most clear procurement
procedures are misinterpreted in their application. Good or bad, this CO made a
decision with the discretion afforded in procurement regulation. While no amount of
regulation, no matter how specific can, or should, completely eliminate the CO’s
decision-making ability, these proposed regulations allow for too much discretion.
Inconsistent application resulting in slow contract award and increased protests and
litigation will harm not only the contractor, but the agency through decreased
competition, increased paperwork, and increased overhead costs. In reviewing the
proposed regulations, I remain unclear on how to fulfill its requirements. If I'm having
difficulty determining how to abide by these regulations, I believe a CO will have an
equally difficult time interpreting them for enforcement.

1 believe the costs of the proposed regulations far outweigh any assessed benefit.

Allowing these regulation to be finalized will create a purchasing environment that is not
competitive and will harm all parties involved.

Respectfully Submitted,

Company Vice President & Business Owner

This is not unique to small businesses. When I first became aware of these
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proposed regulations, I was upset to discover that many large companies are afraid
to publicly oppose these regulation lest they be labeled a bad actor, or become the
future target of an interest group. We all believe law abiding and ethical
companies should receive government contracts but we have no evidence to
suggest that this is not the situation presently.

If we would like to ensure that criterja are delineated that requires
companies contracting with the government have good labor practices, let’s do
that without giving unions the ability to force companies and employees to
unionize. These regulations go much farther than prohibiting companies with
poor labor practices from contracting with the government. 1 believe these
regulations as currently written, if applied to federal agencies, would prohibit
agencies from continuing to carry out their functions. The federal government,
itself, has substantial violations in a number of the areas set forth in the July 9%
regulations.

For instance, in 1997, according to the Federal Labor Relations Authority
(FLRA) the federal government had 5,323 unfair labor practices charges filed
against it. The federal government reached a collective bargaining impasse 148
times in 1997, For FY 1998, the Occupational Safety and Health Administration
issued the federal government 1,153 citations. The Environmental Protection
Agency took 365 enforcement actions against federal facilities in 1996, and fully
one-guarter of all federal facilities are not in compliance with the Clean Water and
Clean Air Acts, Lastly, the government has 36,333 unresolved bias cases being
investigated by the Equal Employment Opportunity Commission.

Additionally, I have serious concerns about the worker retention and
retraining language included in these proposed regulations. Nowhere have we as
the legislative branch of our government codified a definition or standard of
worker retention and retraining, In the state of Virginia, we currently face severe
worker shortages particularly among technology companies. Technology
companies fure employees away from one another, and individuals are able to
shop their unique skills around from company to company. Small businesses open
and split into two new businesses almost instantly, as rapidly as our changing and
new technologies emerge. If we develop these new artificial standards, will
companies that have struggled with personnel shortages find themselves no longer
able to compete for government contracts? The federal government procures $28
billion in information technology products a year. The government is the largest
purchaser of IT products in the world. Will our rapidly growing IT economy be
crippled by vague regulations? If we need to mandate worker retention and
retraining goals, we should do that through the legislative process and determine
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how such regulations should be written.

Also, I would like to point out the effectiveness of the contracting process
as it currently operates. The Administration claims that the proposed regulations
clarify the intent of current law. They claim, therefore, there is no need to be
concerned about the new regulations. As an example, they describe a firm
(Standard Tank Cleaning Corporation) that was denied a federal contract to clean
up an environmentally contaminated sight. The firm was denied the contract
because they had past environmental violations. I would like to counter the
Administration’s argument by noting that we should not complicate a process that
is already working by adding layers of regulations. I think all of us agree that the
instance described above is when a company should be prohibited from
performing a government contract. If there is a nexus between the violations and
the job the company would like to perform, that is entirely appropriate.
Unfortunately, these regulations do not use the current standards, this takes us to a
new threshold of proof that encourage companies, interest groups, and disgruntled
employees to use accusations to hurt responsible companies and hurt the day-to-
day operation of our Nation’s government.

The current standards for deeming a contractor irresponsible are as follows:

(1) Adequate financial resources;

(2) the ability to meet the required performance schedule;

(3) a satisfactory record of performance on other contracts;

(4) a satisfactory record of integrity and business ethics;

(5) the necessary organization, experience, accounting, and operational

controls; and

(6) the necessary production, construction, and technical equipment and

facilities.

These criteria are broadly written to give a contracting officer the flexibility
he or she needs to prevent bad actors from contracting with the government.
These new regulations will only ensure that the federal procurement of goods and
services is set back ten years. The proposed regulations ignore all of the
streamlining initiatives that this Administration supported and worked to pass.

Again Mr. Chairman, I would like to thank you for holding this hearing
today. I hope this hearing is the first step towards negotiating language with the
Administration that will do no harm. There is no demonstrated need for these new
regulations, if we must issue these regulations let’s do so by working together to
ensure that we make government less effective and efficient.
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Mr. Chairman and Members of the Committee:

I have been invited to appear before you today to discuss the Administration’s proposal to
amend the Federal Acquisition Regulation (FAR) concerning contractor responsibility, as well as to
change the rules governing reimbursement of certain costs relating to contractor legal proceedings and

unionization activities.

A proposed rule was published in the Federal Register on July 9, 1999 (64 FR 37360). The

extended 120-day comment period closes on November 8, 1999, We will review all comments that we

receive during this period, and we will keep you informed following the comment period.

This morning, I would like to briefly discuss the proposed rule before responding to the
questions in your letter of invitation. The fundamental purpose of this proposal is to protect the Federal
Government. Like any private citizen doing business in the commercial marketplace, we want to be
assured that the Government is doing business with individuals and entities who can be relied upon.

More specifically, we hope to protect the public’s interest by having greater assurance that the firms
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record of repeated serious legal violations. The overarching theme behind the proposed rule is the

concept that the Federal Government ought to do business with good citizens who comply with the law.

Currently, FAR 9.104(d), conceming general standards of contractor qualifications, states that
to be considered “responsible,” a contractor must: “Have a sati;factory record of integrity and business
ethics.” This proposed rule would clarify the existing FAR rule by adding examples of what would
constitute an unsatisfactory record of “integrity and business ethics” for the purposes of implementing
this long-standing general standard. Specifically, this rule proposes to add a parenthetical statement
that a prospective contractor’s failure to comply with various laws, including criminal laws, tax laws,
health and safety laws, labor and employment laws, and consumer protection laws, constitutes a
potential basis for finding that a contractor does not have a satisfactory record of “integrity and business

ethics” for the purpose of being awarded Federal contracts.

‘We are not proposing to create any list of unacceptable business firms. We are not proposing
to change any debarment or suspension rule contained in the FAR. We are not proposing to change
any procedural due process rights that a prospective contractor currently enjoys with respect to the
FAR responsibility criteria. And, most importantly, we are not proposing to “punish” anyone by
denying them Federal contracts. What we hope to do is protect the public’s interest by having a
greater assurance that the firms we deal with are responsible

citizens. Again, the overarching goal behind the proposed rule is the concept that the Federal
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Government ought to do business with good citizens who comply with the law.

In addition to the clarifications to the FAR “responsible contractor” criteria, we are also
proposing two changes to the contract cost principles that are contained in FAR Part 31. The first
change would end reimbursement of contract costs incurred for activities designed to influence
employees with respect to unionization decisions {either for or against unionization). This idea is not
new. For many years, a large number of Federal programs (Medicare, Medicaid, ete.) have made
these types of costs unallowable as a matter of public policy. Moreover, this change is in firtherance of
the Government’s long-standing policy to remain neutral with respect to employer-employee labor
disputes (FAR Part 22). Clearly, reimbursement of one party’s costs with respect to these matters

does not constitute a policy of neutrality.

Finally, we are also proposing a technical change to one of the FAR cost principles to close
what we believe to be an existing loophole. At present, the Government does not reimburse
contractors for their legal expenses where, for example, i1 a criminal proceeding, there is a conviction;
or where, in a civil proceeding, there is a monetary penalty imposed. However, there are a number of
civil proceedings initiated by the Federal Government each year against various contractors that do not
result in imposition of a monetary penaity, but which do involve a finding or adjudication that a
contractor has violated a law or regulation, and where appropriate remedies are then ordered. We

believe that reimbursement of a contractor’s legal costs should depend on whether or not a contractor
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is found to have violated a law or regulation, rather than upon the exact nature of the legal remedy
imposed. Taxpayers should not have to pay the legal defense costs associated with adverse decisions
against contractors, especially where the proceeding is brought by an agency of the Federal

Government.

Twill now turn to the specific questions in your letter of invitation.

How will an expanded contractor responsibility program promote efficiency or
otherwise affect the efficicncies achieved during the past five years in the Federal

procurement process?

An efficient, economical and well-functioning procurement system requires the award of
contracts to organizations that meet high standards of integrity and business ethics and have the
necessary workplace practices to assure a skilled, safe, stable and productive workforce. This
proposal seeks to further the Government’s use of best practices by ensuring the Government does
business only with high-performing and successful companies that work to maintain a good record of
compliance with applicable laws. Currently, Contracting Officers consider many factors and sources of
information in making responsibility determinations. The proposal highlights the role of the Contracting

Officers and the other members of the acquisition team in this regard.



70

How will the contractor responsibility expansion affgct, if at all, the ability of small
businesses to obtain government contracts? If it adversely affects small businesses, how
does your office, the FAR Council, and the President plan to ameliorate these impacts so that
small busiresses will be able to obtain their share of Federal contracts as mandated by

Congress?

We do not believe that the proposed rule will adversely affect the ability of small businesses to
be awarded government contracts, primarily because we believe that this rule clarifies an existing
regulatory authority. However, I do not want to gencralize about any particular situation, including
those involving small businesses, where a contractor might be found not to be “responsible.” Each
situation will depend upon the specifie facts and circumstances presented, Mr. Ballentine will discuss
the protections afforded t¢ small businesses through the Smail Business Administration’s Certificate of

Competency program,

Why did the FAR Council determine that the proposed change would not have a
significant economic impact on a substantial number of small entities (i.e., why did it certify

the rule pursuant to the Regulatory Flexibility Act)?

‘We anticipate that the proposed rule will not have a significant economic impact on a substantial

number of small entities within the meaning of the Regulatory Flexibility Act, 5 US.C. § 601, et seq.,
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primarily because most contracts awarded to small entities do not involve the use of formal contractor
responsibility surveys and procedures. To the extent that a clarification of the existing responsibility
rule, by way of adding examples, does have an impact, it will be primarily on larger contracts and
contractors -- especially those that involve significant dollar expenditures. In addition, the proposed
cost principle changes should not have a significant impact on small entities, because many contracts
awarded to these reciplents use simplified acquisition procedures or are awarded on a competitive
fixed-price basis and do not require the submission of cost or pricing data or other information, and thus

do not require the application of the FAR cost principles.

In recognition of possible differing views on this initial Regulatory Flexibility Act determination,
the Administration’s proposal invites comments frorm small businesses and other interested parties on
this issue. I want to emphasize that the Administration is committed to a strong small business program.

This rule does not lessen the commitment fo small businesses.
As a coroliary to the previous question, why did OMB defermine that this rule did not
raise a significant policy/novel legal issue and declare it to be a “major rule” pursuant to

Executive Order 12866?

The proposed rule also was not considered a significant rule under Executive Order 12866, and
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it was not considered to present any novel policy or legal issues, because it merely adds examples to an
existing regulatory policy that have been in place for many years. As such, we do not expect it to have

a significant economic impact on the procurement community or on the economy more generally.
1 hope I have addressed and clarified some of the more prominent issues concerning the
Administration’s recent proposal. We intend to review the public comments we receive on this matter

very carefully.

I will be pleased to answer any questions you may have.
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Mr. Chairman and Members of the Committee:

Thank you for the opportunity to appear before you today as the Department of Defense
(DoD) representative to discuss the proposed changes to the Federal Acquisition Regulation
(FAR) concerning contractor responsibility. Iam pleased to respond to the specific questions

you asked.

Since the proposed rule is still out for public comment, nothing has yet been put in
regulation that would change the way we do business. The public comment period closes on
November 8, 1999. As a result of these comments, changes may be made to the proposed FAR

coverage prior to its publication as a final rule.

Your first question concerned how we determine contractor responsibility currently and if
the methodology varies for contracts of different size. In FY 1998, DoD conducted 6.6 million
contract actions with a value of approximately $128.8 billion. Of these, approximately 277,000,
worth $118 billion, were contract actions in excess of $25,000. There were also an additional
7.5 million purchase card actions, normally under $2,500, with a total value of $3.4 billion that
year. So, as you can see, the Department conducts a very large number of purchases of greatly
different amounts with the vast majority, however, being of relatively low dollar value. The
rules on how to determine contractor responsibility are contained in the FAR, Part 9.1. They
provide general standards that must be met, which include adequate financial resources to
perform the contract, ability to comply with the delivery schedule, a satisfactory record of

performance, a satisfactory record of business ethics and integrity, and the organization,
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accounting skill, controls, technical ability and facilities to perform satisfactorily. For purchases
under $100,000, unless the contracting officer is aware of a specific problem, the primary
method of determining contractor responsibility is to check the List of Parties Excluded from
Federal Procurement and Nonprocurement Programs. This list, maintained by GSA and
available on-line, contains current information on firms and individuals who have been
suspended, debarred or otherwise excluded from doing business with the Federal government.
This is generally due to an indictment, conviction or violation of a statutory prohibition
(generally fraud related), although some firms are listed due to repeated poor performance.
Placement on this list is an automatic bar to receiving any contract award for the time that the

firm or individual is on it.

For larger purchases, there are many resources available to help determine responsibility
in addition to the List. In addition to the contracting officer’s own history files, which may
contain information on past performance, the Defense Logistics Agency maintains information
on how companies have performed for DoD in the past. Another source of information is Dun
and Bradstreet, which provides detailed financial, performance and other information on
individual firms. The most detailed DoD resource is a pre-award survey, conducted by the
Defense Contract Management Command. In CY 1998, there were approximately 2,000 pre-
award surveys performed. These are generally extremely detailed reviews of a company’s ability
to perform a proposed contract and they provide the contracting officer the best and most up to
date information. They normally cover a firm’s financial capability, technical capability,
production capability, quality assurance capability, accounting system, property control, safety
and environmental record, compliance with special interest items and a variety of other areas.
Due to the expense and time required to perform these surveys, they are predominantly used
when there is a question of whether the selected contractor can perform the contract. Because
these surveys are likely to remain valid for some time, the Department utilizes Pre-Award

Survey Monitors, whose files contain information of past pre-award surveys and any recent
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information, such as the possibility of labor strife, or recent poor performance, that would be of
interest to the contracting officer. Contracting officers can sometimes call the Pre-Award Survey
Monitor to obtain this information. Approximately 2,213 calls of this nature were made in CY

1998.

As you can see, the most detailed checks on responsibility take place in a tiny fraction of
the awards DoD makes. There are several reasons for this. One is the sheer volume of our
business that inevitably limits what we can do. Another is that many of our contracts are
awarded to firms that have long established and satisfactory track records with DoD. In addition,
a large number of purchases over $25,000 are done electronically through established contractual
vehicles, such as GSA Federal Supply Schedules, Indefinite Delivery Indefinite Quantity
contracts awarded by DoD or other Federal buying agencies and Blanket Purchase Agreements.
When using these or similar contracting vehicles, the contractor’s responsibility was determined
by the organization awarding the initial contract. If, however, the contracting officer knows
anything negative about the firm, or if someone brings a contractor’s responsibility into question,
we would investigate the accusations thoroughly. So the short answer to your question is that
there are various levels of responsibility reviews and that contract size is one consideration,

although not the only one, in determining how detailed a review is done.

Your other questions ask how the proposed rule would affect the award of DoD contracts,
whether our contracting officers will be able to make the necessary determinations and what kind
of additional training would be necessary to insure contracting officers can handle the added
responsibility. Before I address these questions, I would like to explain how I believe we would

implement the proposed language assuming it becomes a final rule.

While contracting officers will remain the primary determiners of contractor

responsibility, they will need a substantial amount of assistance from the organizations with
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responsibility for the additional considerations being added to the FAR. Without such support,
DoD contracting officers would have no readily available means of determining if a contractor
were in “substantial noncompliance” with labor laws, employment laws, tax laws, environmental

laws, antitrust laws or consumer protection laws.

In order for our contracting officers to make expeditious decisions concerning
responsibility that consider the added areas of concern, the agencies responsible for each of the
areas would have to establish a single point of contact or a central clearing house of current
information. By this I mean that the National Labor Relations Board (NLRB) would probably
have to establish a system whereby contracting officers can obtain specific, detailed information
on decided cases. The same process would apply for the other new responsibility criteria. Labor
and employment laws not covered by the NLRB would be the responsibility of the Department
of Labor. Tax laws would fall under the Internal Revenue Service or the Department of
Treasury. Environmental laws would fall under the Environmental Protection Agency. Antitrust
laws would come under the Department of Justice and so on. These organizations are the experts
in these fields. Once given detailed information about final decisions in specific cases, which
include the agency’s position as to whether there was “substantial noncompliance” or a clear
violation of law, contracting officers can make a judgment as to whether the contractor in
question has a satisfactory record of integrity and business ethics that would permit award of a

contract.

Additional training for DoD contracting officers might also be helpful, although I believe
useful training would probably require some experience with the new regulation and might not

be available at the outset.

Your second question asks what the effect of this change would be on the award of DoD

contracts. Initially there might be delays depending on the complexity of the reviews required.
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Finally, there may be litigation in high profile cases if we determine contractors to be
nonresponsible based on evidence of noncompliance with tax, labor, environmental, anti-trust or
consumer protections laws. It may also be that these potential problems will occur so seldom

that they will not significantly disrupt the Department’s procurement activity.

The third question asks whether our contracting officers can determine if prospective
awardees are in compliance with a host of unrelated laws. As I have just indicated, I believe that
to do so in an effective manner will require the assistance of the agencies responsible for the

enforcement of these laws.

Your next question asks what education and training makes contracting officers capable
of making such decisions. When the proposed change is made to the FAR, I will work with my
counterparts to insure that there is adequate information available at the working level

procurement offices so our people can properly exercise this responsibility.

The final question asks how do we expect our contracting officers to handle this added
responsibility. We will do what is necessary to make sure they have the resources available to

implement the coverage.

I hope I have addressed your questions concerning the proposed changes to the FAR. We
intend to review the public comments we receive on this matter very carefully before proceeding

to issuance of any final rule.

I will be pleased to answer any questions you may have.
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Good Morning Mr. Chairman and members of the Committee. I am James
Ballentine, Acting Associate Deputy Administrator for the Office of Government
Contracting and Minority Enterprise Development at the U, S. Small Business
Administration (SBA). [ am appearing on behalf of SBA Administrator Aida Alvarez,
whose schedule does not permit her to be with you today. It is a pleasure to testify before
the Committee about SBA’s Certificate of Competency (COC) Program as it relates to
the proposed changes to Subpart 9.1 of the Federal Acquisition Regulation (FAR)

effecting contractor responsibility. We understand the Committee’s interest in this

proposed regulation and its potential affect on America’s small businesses.

The proposed change to FAR Subpart 9.1 amends current coverage and gives
examples of contractor responsibility considerations in the areas of integrity and business
ethics. The proposed regulation also makes unallowable certain costs regarding
unionization and legal expenses related to defense of specific judicial or administrative

proceedings brought by the Federal Government.

Specifically, I am here today to respond to the questions posed in Chairman
Talent’s invitation letter to Administrator Alvarez. Before responding to the questions, I

would like to give a brief overview of the history of SBA’s COC program.



81

Long before the Small Business Administration was created, the Congress
recognized the need to help small businesses receive Federal contracts. The Certificate of
Competency (COC) program had its beginning during World War II as part of the Small
Business Mobilization Act of 1942 (PL 77-603). This legislation established, among
other things, the War Production Board with authority to review and certify the
competency of a small business to perform a specific Government contract. After the
war ended in 1943, the COC program was transferred between several agencies. In 1951,
the program was placed in the Smail Defense Plants Administration (SDPA), the
precursor to the Small Business Administration. Two years later, the SDPA was recast

into the SBA by the Small Business Act of 1953.

The purpose of the COC program is to ensure that small businesses, especially
those newly entering into the Federal marketplace, receive a fair share of Government
contracts. This, in turn, helps the Government to supplement and diversify its sources of
supplies and services. The COC program is authorized under section 8(b)(7) of the Small
Business Act (15 U.S.C. 637(b)(7). It affords a small business the right to appeal a
contracting officer's “nonresponsibility” determination. Where SBA issues a COC, the
Small Business Act directs contracting officers to accept the certification as conclusive
and precludes the contracting officer from requiring the firm to meet any other
requirements of responsibility. At its inception, the COC program was limited to only
those areas of “responsibility” dealing with capacity and credit. Capacity is a term of art
in Government procurcment and has been defined as the overall ability to meet quantity,

quality and delivery requirements of a contract. Capacity also encompasses the
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company’s ability to perform; their management and organization; their technical
experience and expertise; their knowledge and skills; and their equipment and facilities.
Credit is defined as the financial capability to perform a contract, plus other

commitments.

In 1977, Congress significantly enhanced the COC program by authorizing SBA
to issue COCs with respect to all elements of responsibility including perseverance,
integrity, and tenacity. These additional elements of responsibility were distinct from the
original issues involving capacity and credit. In addition, Congress authorized SBA to
review a small business’s eligibility for award of a contract under the provisions of the
Walsh-Healey Public Contracts Act. Walsh-Healey required that a contractor be either a
manufacturer or regular dealer in the materials, supplies, or services it provides to the
Govemnment or uses during the performance of a Government contract. There was a
perception in Congress that contracting officers were finding small businesses ineligible
under Walsh-Healey to avoid awarding them contracts. However, the Federal
Acquisition Streamlining Act of 1994 repealed the specific provision in Walsh-Healey
dealing with eligibility as a manufacturer or regular dealer. In 1984, Congress further
refined the COC Program by requiring Government contracting officers to refer and SBA
to accept COC referrals regardless of the dollar value. Prior to 1984, COC referrals were

not required for procurements below $10,000.

A COC is a written instrument issued by SBA to a Government contracting

officer, certifying that one or more named small business concerns possess the
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“responsibility” to perform a specific Federal contract. The COC is conclusive and the
contracting officer is prohibited from denying award of a contact on the basis of
nonresponsibility. The COC program has evolved from an ad hoc wartime initiative to a

cornerstone of the Government's specialized programs to assist stnall businesses.

M. Chairman, I would now like to respond to the specific questions addressed as

presented in your invitation letter.

How does the current Certificate of Competency program work and to what

extent does the program cover general legal compliance?

Upon determining that the apparent successful small business offeror is non-
responsible for award of a contract, the contracting officer is required to refer that firm to
SBA for a COC determination. The contracting officer’'s COC referral consists of a copy
of the solicitation, the proposal submitted by the small business, the abstract of bids or
price negotiation memorandum, pre-award survey (where applicable), a written
determination and finding of nonresponsibility and any other information used by the
contracting officer to arrive at the nonresponsibility determination. Once SBA receives
an acceptable COC referral, SBA contacts the small business (by telephone where
practicable, by mail in all cases), apprises the (irm of the reasons surrounding the referral,
and offers the firm an opportunity to apply for a COC. This is usually the first time that
the small business is apprised of the contracting officer’s negative determination. SBA
notifies the small business of the due date for submitting its COC application. SBA gives

the small business 6 working days to submit its COC application, unless the contracting
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officer agrees to grant additional time. SBA also notifies the contracting officer of the
date that SBA. must make its COC decision. The small business’s COC application is

reviewed upon receipt and assigned to a COC Specialist to process.

The COC application consists of written documentation and information to
support its performance of the proposed contract, its adherence to the solicitation’s
requirements, and any other information the firm deems necessary to document its ability
to perform the proposed contract. The COC Specialist reviews all the information
supplied by the contracting officer and the small business and any other information
developed during the course of the COC review. In addition, a Financial Specialist
reviews the financial information to determine the applicant’s financial capability to
perform the proposed contract plus all ether projected work over the contract period.
Each specialist generates a written report that recommends issuance or denial of the
COC. The reports are included in the COC case file that is sent to the COC Review

Committee,

The Committee is chaired by the COC Program Supervisor and consists of a COC
Specialist, Financial Specialist and an Attorney. The committee reviews the case file and
makes a recommendation to either issue or deny the COC. The Committee’s
recommendation must be accompanied by a supporting statement from the attorney that
attests to the legal sufficiency of the committee’s findings and the supporting information
contained in the COC case file. The SBA Area Director for Government Contracting

makes the actual decision to issue or deny 2 COC based on the COC Committee
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recommendations. Once SBA reaches a decision, the contracting officer is notified.
Upon receipt of the SBA Area Office’s decision to issue a COC, the contracting officer
can, among other things, appeal the decision to SBA Headquarters. On appeal, SBA

Headquarters can confirm or overturn an Area Director’s decision to issue a COC,

In response to whether or not the program covers compliance with legal
requirements outside the procurement process, SBA has processed some COC referrals
where violations of labor laws and tax laws are alleged. These labor law issues deal with
violations pertaining to prevailing wage rates for certain trades under the Davis Bacon
Act. In these cases, SBA would look to the totality of circumstances, court imposed fines
or sentences, weigh the severity of violations and reach a decision to issue or deny the

CocC.

Also, SBA receives and processes COC referrals based on nonresponsibility
determinations where a small business is unable to meet regulatory requirements imposed
by other agencies. For example, there is a service requirement that requires the
trangportation of materials over land by truck. The Department of Transportation
requires that a truck driver take a break after so many hours of driving. If the small
business can not meet this requirement, SBA can take no action to waive this
requirement. However, SBA tries to determine whether the small business understands
the requirement and more importantly, what action the small business is taking to
comply. Again, SBA looks at all the circumstances involved in reaching its decision.

Where a small business demonstrates prior to award of a contract that it has taken action
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to correct and prevent recurrence of the nonresponsibility issues, SBA would be inclined
to issue a COC. More than 95 percent of all SBA certified contractors perform

successfully and on time.

Does the appeal process under the Certificate of Competency program delay

the award of contracts?

SBA regulations require SBA to process a COC referral within 15 working days
after it is received, unless the contracting officer agrees to allow additional time.
Typically, SBA meets this 15 working day requirement. Additional time may be incurred
where a contracting officer appeals the SBA Area Director’s decision to issue a COC to
SBA Headquarters. We believe the time it takes to process a COC is necessary to ensure
that a level playing field is maintained for small businesses in the Federal procurement

arena.

Bow many appeals does the SBA currently handle from contracting officers

who find that a small business is nof responsible?

SBA uses the term “COC referral” to mean appeals received from contracting
officers relating to non-responsibility of small businesses. From 1996 to 1998, SBA
received 1257, 796, and 531 COC referrals respectively. This represents an insignificant
portion, .006 percent, of all contract actions reported in the Federal Procurement Data

System.
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Of those appeals identified in the preceding guestion, how many times does

the SBA overturn the determination made by the contracting officer?

SBA typically issues COCs on 25 percent of all COC referrals it receives. Of the
1257 COC referrals in 1996, SBA received 606 COC applications and issued 258 COCs.
Of the 796 COC referrals in 1997, SBA received 404 COC applications and issued 203
COCs. Lastly, of the 531 COC referrals in 1998, SBA received 241 COC applications

and issued 134 COCs.

Does the SBA Certificate of Competency program have the staff and

personnel to currently assess compliance with a host of laws unrelated to the

performance of the contract?

SBA believes that its existing staffing levels are sufficient to process the current
number of COC referrals relating to this issue. The COC Program is administered
through SBA’s six Area Offices with 14 COC specialists distributed within these offices.
In addition, each Area Office has an attorney and financial specialists that assist in the
COC process. With these staff resources, SBA already processes some COC integrity
referrals that are based on laws unrelated to contract performance. Examples include
issues involving federal taxes, failure to pay the prevailing wage rates on past Federal
contracts, allegations of fraud against the Government, Environmental Protection Agency
violations and others. From 1996 to 1998, SBA received 16 COC referrals based on

integrity.
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The COC program procedures contain guidelines for processing COC referrals
relating to integrity issues. The procedures direct the COC Specialist to review the
referral with the assistance of SBA’s Counsel to determine if the referral contains
sufficient information to process. The COC guidelines also discuss the type of
information a contracting officer must submit to support a nonresponsibility
determination based on a lack of integrity. SBA also provides policy guidance for
dealing with debarments, suspensions, convictions and indictments as well as
investigations pertaining to the referred small business. The COC case file must contain
a written report from SBA’s Counsel discussing the case from a legal standpoint and
discussing any relevant litigation or ongoing investigations. SBA Counsel must give an

opinion on the legal sufficiency of the evidence to support issuance or denial of the COC.

Does the SBA expect that the expansion of the contractor respounsibility

determinations will increase the number of competency appeals and, if so, what

impact will that have on the svstem?

SBA can not predict what affect the pending change to FAR Subpart 9.1 would
have on the COC program. Data obtained from the General Services Administration,
Federal Procurement Data System, reveals that approximately 45,000 individual small
businesses received contracts valued over $25,000 in fiscal year 1998. If only 10 percent
of those companies are effected by this proposed regulation, the COC workload could
increase significantly, Although the full effect of the proposed rule cannot be estimated
at this time, we believe the proposed change could result in an increase in the number of

non-responsibility determinations for small businesses. This could impact our ability to
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meet our regulatory mandate to process COCs in a timely manner at current staffing

levels.

Mr. Chairman, in conclusion, I look forward to working with you to continue

exploring methods to expand opportunities for and protect the interest of small business

in the Federal procurement arena. I will be happy to answer any questions you may have,

10
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Mr. Chairman, Congresswoman Velazquez, and members of the Committee, we
appreciate the opportunity to appear before you today. As you are aware, the proposed rule’
addressing contractor responsibility and labor regulation costs has generated extensive debate

and consternation within the Federal procurement community.

Questions Presented

You asked that we address five questions.

() What is the current state of the law with respect to contractor respansibility (i.e.,
what does the law currently provide with respect to a contracting officer’s
ability to deny a putative awardee [the contract] for lack of responsibility under

Part 9 of the FAR)?

For the last fifty years, the primary Federal procurement statutes have required that
contract awards be made only to "responsible" bidders, offerors, or sources.” The Federal
Acquisition Regulation (FAR), as did its predecessor regulations, expressly requires that a

contracting officer cannot award a contract without making an affirmative determination of

! 64 Fed. Reg. 37,360 (July 9, 1999).
2 See, e.g., 10 U.S.C. § 2305, 41 U.S.C. § 253.
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contractor responsibility.® Thus, the contracting officer must assess the contractor’s abilities and
determine whether the contractor can complete the work on time and in a satisfactory manner. In
assessing a contractor’s abilities, the contracting officer typically analyzes a firm’s financial
resources; its ability to comply with the delivery schedule; the quantity and quality of the firm’s
facilities and equipment; the firm’s performance record; the firm’s record of business ethics and
integrity; the firm’s expertise, management, and technical capability; and, of course, the firm’s
possession of or ability to obtain appropriate licenses and permits. The contracting officer’s
determination assesses both the firm’s existing resources and its ability to obtain resources it may
not possess.*

The contracting officer also considers a contractor’s tenacity or will to perform, because
ability to perform means little if a contractor chooses not to apply appropriate resources. The
contracting officer must confirm the contractor’s integrity, because the government must rely
upon the contractor’s agreement. The contracting officer must also conclude that the contractor
is eligible (under certain statutes and regulations) to perform the work and that the contractor has
sufficient internal controls to promote various social and economic goals superimposed upon the
procurement process. Arguably, a distinction exists between the contractor’s ability or

willingness fo perform an individual contract and its eligibility to do business with the

* FAR 9.103. While the contracting officer must make the affirmative determination, the
“prospective contractor must affirmatively demonstrate its responsibility. . .." FAR 9.103(b).

4 See, e.p., Robert E. Director of Rhode Island, Inc. v. Goldschmidt, 516 F. Supp. 1085
(D.R.1. 1981), where the court found that Director was a responsible firm to construct nine 270-
foot Coast Guard cutters -- at the time, the largest Coast Guard contract ever - despite the fact
that Director "had not previously performed a contract of this magnitude, [and] did not have
either personnel or facilities necessary to perform the contract. . . ."

-
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government in the specific context. Some eligibility issues may fall outside of the responsibility
rubric. (For example, in certain circumstances, the government may deem a large business, a
foreign firm, a firm owned by a government employee, or a firm that has done related work for
the government, ineligible for award of a contract.) In this context, debarred or suspended firms
are ineligible for award of government contracts. A firm’s repeated failure to be found
responsible may suggest a de facto debarment.

The law distinguishes between the concepts of responsibility and responsiveness. To the
extent that responsiveness entails an objective determination, responsibility is subjective, and the
contracting officer enjoys broad discretion. Whereas the contracting officer determines
responsiveness at the time of bid opening, responsibility is determined at the time of award. The
contracting officer determines whether all bidders are responsive, but need only make an
affirmative determination of responsibility with regard to the successful offeror. Responsiveness
applies to sealed bid procurements, while the contracting offer must determine responsibility in
both sealed bid and competitively negotiated procurements.

The contracting officer wields significant discretion in determining responsibility.
Specifically, the General Accounting Office (GAQ) Bid Protest Regulations state that "GAO
shall summarily dismiss . si)eciﬁc protest allegations that . . . are not properly before GAO(,]"

such as a contracting officer’s affirmative determination of responsibility® or a certificate of

® "Because the determination that a bidder or offeror is capable of performing a contract
is based in large measure on subjective judgments which generally are not readily susceptible of
reasoned review, an affirmative determination of responsibility will not be reviewed absent a
showing of possible bad faith on the part of government officials or that definitive responsibility
criteria in the solicitation were not met." 4 C.F.R. § 21.5(c).

-3-
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competency.® Conversely, where the contracting officer intends to reject an otherwise successful
offer for lack of integrity, the contractor enjoys greater due process rights.”

(2)  Is it appropriate, as a matter of good government procurement law, to require
the existence of some nexus between a finding of respons:bxlxty and the goods or
services the government intends to procure?

Responsibility plays an important role in ensuring a number of the basic tenets of our
public procurement system. Offers of low prices or attractive technologies prove a false
economy if a firm cannot fulfill its contractual promises. The pre-award survey, an important
component of the responsibility determination, should disclose whether award to the contractor
places the government at risk of eventual default, late delivery, poor quality, cost overruns, etc.

Thus, a nextis generally exists between the responsibility determination and the goods or
services the government seeks to procure. The general standards of responsibility, articulated in
FAR 9.104-1, appear relevant to the Government’s ability to obtain needed goods, services, or
construction. Similarly, the causes for debarment, FAR 9.406-2, and suspension, FAR 9.407-2,
seem calculated to avoid firms whose bad acts relate to the procurement process and its related
standards and policies.

While we find the term "blacklisting” generally inappropriate for a meaningful discourse

on this topic, proponents of the term score the greatest number of points if the Federal

¢ "Any referral made to the Small Business Administration pursuant to sec. 8(b)(7) of the
Small Business Act, or any issuance of, or refusal to issue, a certificate of competency under that
section will not be reviewed by GAQ absent a showing of possible bad faith on the part of
government officials or a failure to consider vital information bearing on the firm’s
responsibility. 15 U.S.C. 637(b)(7)." 4 C.F.R. § 21.5(b)(2).

7 See, e.g., Viktoria-Schaefer International v. Army, 659 F. Supp. 85, 86-87 (D.D.C.
1987), citing Old Dominion Dairy v. Secretary of Defense, 631 F.2d 953 (D.C. Cir. 1980).

4-
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Government fails to articulate a nexus between (1) a contractor’s likelthood of providing the
Government with a high degree of customer satisfaction in a given procurement and (2) any
reason (other than a legitimate eligibility criteria} upon which the contracting officer could rely to
deny that contractor the opportunity to perform the contract.

(3} Does the proposed expansion of contractor responsibility constitute a simple
extension of already existing law or does it pose novel legal and policy questions
in the arena of government procurement law?

Clearly, the FAR drafters suggest that the proposed regulations constitute a simple

extension of already existing law.? At various levels, the drafters’ position raises serious
questions. For example, the drafters suggest that the proposed rule is neither a significant

regulatory action pursuant to Executive Order 12866, nor a major rule under 5 U.S.C. § 804,

implying that the proposed regulation’s effect upon the economy will be less than $100 million.®

¥ Unfortunately, it is difficult to assess the proposed rule outside of the context of its
commonly acknowledged genesis. See, e.g., Presidential Suitors Gore, Gephardi Woo AFL-
CIO; Eager To Enlist Support Early, 2 Court Labor ot Annual Meeting, CHICAGO TRIBUNE, page
4 (February 19, 1997) ("Gore announced three new federal initiatives, One would require
government contractors ‘for the first time as a matter of formal policy’ to demonstrate a
"satisfactory record of labor relations and other employment practices." . . . He also said the
government will no longer reimburse the legal expenses of businesses for costs they incur in
defending against unfair labor practice claims, and that it would bar contractors from being
reimbursed for money spent to fight union organizing efforts. Third, Gore said that President
Clinton would issue an executive order instructing federal departments to use comprehensive
collective-bargaining agreements on large, government-funded construction projects.”); Gore,
Gephardt 'Audition’ for Unions; AFL-CIO Hears From Two Top Democrats Angling for 2000,
THE HOUSTON CHRONICLE, page a4 (February 19, 1997).

# While we do not here address the accuracy of news reporting or political speech
content, we note that the press reported that: "The vice president's staff claimed the directive,
which requires no congressional approval, would affect hundreds of billions of dollars in federal
spending.” Presidential Suitors Gore, Gephardt Woo AFL-CIO; Eager To Enlist Support Early,
2 Court Labor at Annual Meeting, CHICAGO TRIBUNE, page 4 (February 19, 1997).

5-
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The $100 million threshold represents approximately one twentieth of one percent of annual
Federal procurement spending.™

Moreover, the drafters conclude that the rule will not have a significant economic impact
upen a substantial number of small entities pursuant to the Regulatory Flexibility Act, 5U.S.C. §
601. Despite the fact that small businesses receive approximately 23 percent of Federal
procurement dollars each year,! the FAR drafters suggest that "most of those contracts . . . do
not involve use of formal responsibility surveys."*> The FAR drafters also may have coﬁcluded,
but not specifically mentioned, that small businesses are somewhat insulated from the brunt of
the responsibility requirements due to the Small Business Administration’s (SBA’s) Certificate
of Competency (COC) program. If a contracting officer finds a small business concern
nonresponsible (with respect to all elements of responsibility, including, but not limited to,
capability, competency, capacity, credit, integrity, perseverance, tenacity, and limitations on
subcontracting), FAR Subpart 19.6 explains that, upon application by the small business firm,
the SBA may issue a COC stating that the firm is responsible for the purpose of receiving and
performing a specific Government contract.

Consistent with the FAR drafters’ assertion of the rule’s insignificance, the proposed rule

could be dismissed as redundant. The FAR already contains an extensive regulatory scheme,

1° For Fiscal Year 1998, the Federal Procurement Data System (FPDS) reported 11.6
million procurement actions worth $197 billion.

' For Fiscal Year 1998, the FPDS reported that small businesses received $42.5 billion
out of a total of approximately $182 billion in available procurement dollars.

2 64 Fed. Reg. 37,361 (July 9, 1999). For this reason, no Initial Regulatory Flexibiltiy
Analysis was performed.

6
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derived from a host of related statutes,'® that address contractor behavior with regard to labor and
employment. Along those lines, the proposed rule could be perceived as inconsistent with the
clear guidance at FAR 22.101-1(b) that: "Agencies shall remain impartial concerning any dispute
between labor and contractor management. . . ."

Nonetheless, as discussed above and below, we believe that the proposed regulations
represent a significant departure from established procurement law, practice, and policy. The
proposed regulations do not clearly demonstrate a nexus between the potential causes for
exclusion and the Government’s ability to obtain specific goods, services, or construction. For
that reason, we are not persuaded by the FAR drafter’s assertion that the proposed rule is
intended "to clarify coverage concerning contractor responsibility considerations, by adding
examples. . .." Rather, we sense that this proposed rule breaks new ground.

4) From a purely academic point of view, how wiil the broadened scope of
contractor responsibility affect government procurement law?

The broadened scope of contractor responsibility threatens to shift the underlying focus bf
the contracting officer’s responsibility determination. Currently, the contracting officer’s
analysis entails a threshold examination of a contractor’s resources, abilities, and willingness to
perform a specific contract. The legal justification for this assessment derives from the statutory
predicate that the Government must only award a contract when it believes the contractor can and

will provide the Government with the benefit of its bargain. Thus, the current legal regime

13 See, e.g., the Davis-Bacon Act, 20 U.S.C. § 276a and FAR Subpart 22.4; the Service
Contract Act, 41 U.S.C. §§ 351-357 and FAR Subpart 22.10; the Walsh-Healey Public Contracts
Act, 41 U.S.C. §§ 35-45 and FAR Subpart 22.6; and the Contract Work Hours and Safety
Standards Act, 40 U.S.C. §§ 327-333 and FAR Subpart 22.3.

27
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anticipates that the contracting officer will ensure that a chosen contractor exhibits sufficient
integrity to fulfill its contractual promises. The goal of this statutorily mandated exercise is to
confirm that taxpayers’ dollars procure contractually described goods or services (rather than
merely purchase a lawsuit).

The proposed rule envisions a different regime. The proposed rule directs contracting
officers to demand of prospective government contractors a broader (arguably higher) standard of
corporate ethics, integrity, and compliance with a host of laws, regulations, and norms. Each of
the examples offered by the FAR drafters derive from cxisting law. Accordingly, we
acknowledge that an effort to increase corporate compliance with the nation’s law and
regulations is a laudable goal. We urge caution, however, in promulgating an open-ended rule
establishing norm compliance as a prerequisite to performing a Federal contract. The greatest
risk lies in the amorphous merger between (1) defining a "satisfactory record of integrity and
business ethics” solely by use of examples and (2) the absence of clear thresholds or standards
(see, for example, the discussion below relating to "persuasive evidence™)."

Nonetheless, the broadened scope could prove entirely academic unless contracting
officers alter their behavior based upon the revised regulation,' As the present OFPP

Administrator, Deidre Lee, consistently preaches to the Federal acquisition workforce,

¥ While the FAR drafters suggest, in a background parenthetical, that "isolated and
trivial” violations would not lead to adverse responsibility findings, this caveat is absent from the
proposed regulation.

¥ See generally, Steven L. Schooner, Book Review: Change, Change Leadership, and
Acquisition Reform, 26 PUBLIC CONTRACT LAW JOURNAL 467 (1997) (suggesting that the
behavioral status quo benefits from inertia),

8-
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implementation is the key to acquisition reform. It is difficult to envision how the Executive
agencies, particularly the major procuring agencies, would seek to implement these changes.

Bear in mind that, in competitively negotiated procurements, at the point at which
contracting officers must determine responsibility, the same contracting officer (or a related
source sclection official) has determined that the Government’s best interests are served by
award of the contract to the chosen offeror. Absent pointed internal agency guidance {or
direction), contracting officers lack incentives to task their pre-award survey teams to ferret out
independent evidence of, for example, "substantial noncompliance with labor laws[.}" As
discussed below, we would expect the pre-award survey team be cognizant of "violations of law
or regulation” that are relevant to prospective contract performance where there has been "a final
adjudication by a competent authority[.]" These violations could lead to suspension or
debarment,'® which have more far reaching ramifications than an individual negative
responsibility determination. Assuming that no formal adjudications demonstrate that the
intended awardee routinely violates relevant laws or regulations, the contracting officer lacks
incentive to obtain, let alone weigh, evidence of activity not obviously relevant to contract
performance.

Conversely, pointel;l aéency direction to contracting officers, which would appear in the
public domain, could encourage competitors to identify and/or allege noncompliance with, for
example, labor laws. Moreover, particularly in sealed bid procurements (where the contracting

officer enjoys limited discretion in choosing the selected offeror), the contracting officer’s ability

' See generally, FAR Subpart 9.4.

9.
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to avoid awarding a contract to an individual firm would be greatly enhanced.

(5)  How doyou interpret the concept of "persuasive evidence" as used in the
proposed changes to Part 9? What do you feel the contracting officer should
use as a basis for concluding whether or not "persuasive evidence” exists?

The term "persuasive evidence” proves problematic. Because the term is not a commonly
recognized evidentiary standard, threshold, or burden,'” it is vague. Any confusion in this regard
is unnecessary and will result in nonproductive and inefficient litigation.® Because the term
lacks precision, a Federal appellate court eventually will determine the term’s meaning.'® If the
FAR Council disagrees with the court’s interpretation, changes to the regulation likely will
follow.

Currently, however, we must interpret the phrase in the context in which it arises. The
supplementary information provided by the FAR Council suggests that any use of the
"persuasive evidence" standard assumes that the responsibility determination in issue has not
been the subject of "a final adjudication by a competent authority concerning the underlying

charge."® Further, the drafters offer a parenthetical elaboration of "persuasive evidence of

substantial noncompliance with a law or regulation.” The drafters suggest the "facts and

"7 The term is used only in rare situations and typically without extensive explanation.
See, e.g., 28 U.S.C. §§ 1068a(b)(1), 1103a(b)(1), where the term is used in the context of higher
education institutions seeking waivers.

'* The FAR drafters ignored an obvious, related analogy. FAR Subpart 9.4, which
addresses debarment, suspension, and ineligibility, uses and defines the terms "preponderance of
the evidence” and "adequate evidence." FAR 9.403.

¥ See, e.g., Dantran, Inc. v. Labor, 171 F.3d 58, 69-71 (1% Cir. 1999) (successful
challenge to a debarment based upon Service Contract Act violation), where the appellate court
struggles with an "odd standard of review[.]"

» 64 Fed. Reg. 37,360 (July 9, 1999).
-10-
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circumstances in each such case will require close scrutiny and examination.”

Clearly, the term does not arise to the highest evidentiary standard, "beyond a reasonable
doubt." Beyond that, the phrase seems susceptible to two basic interpretations. First, and most
optimistically, the phrase could suggest an expectation that, before taking action, the contracting
officer must be thouroughly persuaded or literally bowled over by a tsunami of evidence.
Interpreted this way, the phrase might begin to approach the higher standard of "clear and
convincing" evidence,? thus posing a greater hurdle than a mere "preponderance" standard® --
tilting the balance would not be enough. This interpretation, as a matter of fairness, would make
sense in this context, where the contracting officer lacks a final adjudication by a competent
authority. Thus, the contracting officer should not take action unless the overwhelming weight
of the evidence presented persuaded him or her that, even in advance of final adjudication by a
competent authority, the contractor could not be deemed responsible.

The second, more pessimistic, interpretation of the language suggests a low -- in our
opinion, inappropriately low -- threshold. Analogizing to the legal concept of the "burden of

persuasion,” the phrase could refer to a sufficient volume of evidence to persuade the contracting

2 See, e.g., Neil B. Cohen, Confidence in Probability: Burdens of Persuasion in a World
of Imperfect Knowledge, 60 NEW YORK UNIVERSITY LAW REVIEW 385, 420 (1985).

2 See generally, Ronald J. Allen, Burdens of Proof, Uncertainty, and Ambiguity in
Modern Legal Discourse, 17 HARVARD JOURNAL OF LAW AND PUBLIC POLICY 627, 633-34
(1994), identifying a wealth of scholarly work addressing burdens of proof and persuasion (see
particularly, footnote 2) and describing the preponderance standard: "The nearly universal
standard in civil cases requires the person bearing the burden to establish the relevant elements to
greater than a .5 probability.”

11-



101

officer in the absence of rebutial by the contractor. In our adversarial litigation regime,
adjudicators implicitly or explicitly assign to one party the burden of persuasion until, once the
balance has tilted, the burden shifts to the opposing party. Here, where the premise is that there
has been no final adjudicatioﬁ by a competent authority, the phrase could refer solely to a
sufficient body of evidence to persuade the contracting officer of its validity. In such a context,
absent the opportunity for rebuttal, the phrase could suggest a standard well below the
“preponderance” standard. Were that the FAR drafters’ intent, such a low standard seems ill
suited to permit the contracting officer to deny an apparent awardee a Federal contract.

The term “persuasive evidence" should be replaced. If the FAR drafters intended the
phrase to reflect a daunting burden of proof -- an intent we believe is warranted by the context in
which the phrase is used -- they should substitute the term "clear and convincing evidence.” If,
however, the FAR drafters intended the phrase to reflect a lesser burden, they should use the term
"preponderance of the evidence.” Because we deem such a burden of proof insufficient in this
context, we discourage such an approach.

With regard to your query as to what the contracting officer should use as a basis for
concluding whether or not "persuasive evidence" exists, it is important to remember that this

evidence acts as a surrogate for a final adjudication by a competent authority.® This context

# Again, a nonresponsibility determination under the proposed regime would not
necessarily have an obvious nexus to the specific contract to be awarded. As such, it raises the
specter of a de facto debarment. In such a scenario, we favor the due process aspects of
proceeding to final adjudication rather than vesting the contracting officer with unfettered
discretion. A contractor’s right to challenge a debarment in court is far greater than its ability to
challenge a contracting officer’s responsibility determination. See generally, 4 to Z Maintenance
Corp. v. Dole, 710 F. Supp. 833, 861 (D.D.C. 1989) (debarment for Service Contract Act

(continued...)
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leaves little room for discretion. The contracting officer might be able to accept, for example, a
contractor’s written admission of an enumerated violation, such as a settlement agreement.
While a criminal indictment may prove sufficient in some circumstances, a letter from the
Department of Justice -- merely indicating the existence of an investigation or an intent to indict -
- should not.
Conclusion

Mr. Chairman, that concludes our statement. For your convenience, we have attached to
this statement (1) a brief bibliography and (2) the relevant FAR text. Thank you for the
opportunity to allow us to share this information with you. We would be pleased to answer any

questions you may have.

3(...continued)
violations upheld), in which the court "recognizes the severity of the debarment sanction" and
notes that "the Court is uncomfortable with the unforgiving impact that its decision will have on
Ato Z, Mr. Williams and A to Z’s employees."
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APPENDIX B
FEDERAL ACQUISITION REGULATION EXCERPTS
Subpart 9.1--Responsible Prospective Contractors
9.100 Scope of subpart.

This subpart prescribes policies, standards, and procedures for determining whether prospective
contractors and subcontractors are responsible.

9.101 Definitions.

"Preaward survey” means an evaluation by a surveying activity of a prospective contractor's
capability to perform a proposed contract.

"Responsible prospective contractor” means a contractor that meets the standards in 9.104.

"Surveying activity” means the cognizant contract administration office or, if there is no such
office, another organization designated by the agency to conduct preaward surveys.

9.102 Applicability.

(a) This subpart applies to all proposed contracts with any prospective contractor that is
located— (1) In the United States, its possessions, or Puerto Rico; or (2) Elsewhere, unless
application of the subpart would be inconsistent with the laws or customs

where the contractor is located.

(b) This subpart does not apply to proposed contracts with-- (1) Foreign, State, or local
governments; (2) Other U.S. Government agencies or their instrumentalities; or (3) Agencies for
the blind or other severely handicapped (see Subpart 8.7).

9.103 Policy.

(a) Purchases shall be made from, and contracts shall be awarded to, responsible prospective
contractors only.

(b) No purchase or award shall be made unless the contracting officer makes an affirmative
determination of responsibility. In the absence of information clearly indicating that the
prospective contractor is responsible, the contracting officer shall make a determination of
nonresponsibility, If the prospective contractor is a small business concern, the contracting
officer shall comply with Subpart 19.6, Certificates of Competency and Determinations of
Responsibility. (If Section 8(a) of the Small Business Act (15 U.S8.C. 637) applies, see Subpart
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19.8)

(c) The award of a contract to a supplier based on lowest evaluated price alone can be false
economy if there is subsequent default, late deliveries, or other unsatisfactory performance
resulting in additional contractual or administrative costs. While it is important that Government
purchases be made at the lowest price, this does not require an award to a supplier solely
because that supplier submits the lowest offer. A prospective contractor must affirmatively
demonstrate its responsibility, including, when necessary, the responsibility of its proposed
subcontractors.

9.104 Standards.
9.104-1 General standards.

To be determined responsible, a prospective contractor must-- (a) Have adequate financial
resources to perform the contract, or the ability to obtain them (see 9.104-3(a)); (b) Be able to
comply with the required or proposed delivery or performance schedule, taking into
consideration all existing commercial and governmental business commitments; (c) Have a
satisfactory performance record (see 9.104-3(b) and Subpart 42.15). A prospective

contractor shall not be determined responsible or nonresponsible solely on the basis of a lack of
relevant performance history, except as provided in 9.104-2; (d) Have a satisfactory record of
integrity and business ethics; (¢) Have the necessary organization, experience, accounting and
operational controls, and technical skills, or the ability to obtain them (including, as appropriate,
such elements as production control procedures, property control systems, quality assurance
measures, and safety programs applicable to materials to be produced or services to be performed
by the prospective contractor and subcontractors). (See 9.104-3(a).) (f) Have the necessary
production, construction, and technical equipment and facilities, or the ability to obtain them (see
9.104-3(a)); and (g) Be otherwise qualified and eligible to receive an award under applicable
laws and regulations.

9.104-2 Special standards.

(a) When it is necessary for a particular acquisition or class of acquisitions, the contracting
officer shall develop, with the assistance of appropriate specialists, special standards of
responsibility. Special standards may be particularly desirable when experience has demonstrated
that unusual expertise or specialized facilities are needed for adequate contract performance. The
special standards shall be set forth in the solicitation (and so identified) and shall apply to all
offerors.

(b) Contracting officers shall award contracts for subsistence only to those prospective

contractors that meet the general standards in 9.104-1 and are approved in accordance with
agency sanitation standards and procedures.
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9.104-3 Application of standards.

(a) Ability to obtain resources. Except to the extent that a prospective contractor has sufficient
resources oOr proposes to perform the contract by subcontracting, the contracting officer shall
require acceptable evidence of the prospective contractor's ability to obtain required resources
(see 9.104-1(), (¢), and (f)). Acceptable evidence normally consists of a commitment or explicit
arrangement, that will be in existence at the time of contract award, to rent, purchase, or
otherwise acquire the needed facilities, equipment, other resources, or personnel. Consideration
of a prime contractor's compliance with limitations on subcontracting shall take into account the
time period covered by the contract base period or quantities plus option periods or quantities, if
such options are considered when evaluating offers for award.

(b) Satisfactory performance record. A prospective contractor that is or recently has been
seriously deficient in contract performance shall be presumed to be nonresponsible, unless the
contracting officer determines that the circumstances were properly beyond the contractor's
control, or that the contractor has taken appropriate corrective action. Past failure to apply
sufficient tenacity and perseverance to perform acceptably is strong evidence of
nonresponsibility. Failure to meet the quality requirements of the contract is a significant factor
to consider in determining satisfactory performance. The contracting officer shall consider the
number of contracts involved and the extent of deficient performance in each contract when
making this determination. If the pending contract requires a subcontracting plan pursuant to
Subpart 19.7, The Small Business Subcontracting Program, the contracting officer shall also
consider the prospective contractor’s compliance with subcontracting plans under recent
contracts.

(c) Affiliated concerns. Affiliated concerns (see "Affiliates” and "Concerns” in 19.101) are
normally considered separate entities in determining whether the concern that is to perform the
contract meets the applicable standards for responsibility. However, the contracting officer shall
consider the affiliate's past performance and integrity when they may adversely affect the
prospective contractor's responsibility.

(d) Small business concerns. (1) If a small business concern's offer that would otherwise be
accepted is to be rejected because of a determination of nonresponsibility, the contracting officer
shall refer the matter to the Small Business Administration, which will decide whether or not to
issue a Certificate of Competency (sce Subpart 19.6). (2) A small business that is unable to
comply with the limitations on subcontracting at 52.219-14

may be considered nonresponsible.

9.104-4 Subcontractor responsibility.
() Generally, prospective prime contractors are responsible for determining the responsibility of
their prospective subcontractors (but see 9.405 and 9.405-2 regarding debarred, ineligible, or

suspended firms). Determinations of prospective subcontractor responsibility may affect the
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Government's determination of the prospective prime contractor's responsibility. A prospective
contractor may be required to provide written evidence of a proposed subcontractor's
responsibility.

(b) When it is in the Government's interest to do so, the contracting officer may directly
determine a prospective subcontractor's responsibility (e.g., when the prospective contract
involves medical supplies, urgent requirements, or substantial subcontracting). In this case, the
same standards used to determine a prime contractor's responsibility shall be used by the
Government to determine subcontractor responsibility.

9.105 Procedures
9.105-1 Obtaining information.

(a) Before making a determination of responsibility, the contracting officer shall possess or
obtain information sufficient to be satisfied that a prospective contractor currently meets the
applicable standards in 9.104.

(b)(1) Generally, the contracting officer shall obtain information regarding the responsibility of
prospective contractors, including requesting preaward surveys when necessary (see 9.106),
promptly after a bid opening or receipt of offers. However, in negotiated contracting, especially
when research and development is involved, the contracting officer may obtain this information
before issuing the request for proposals. Requests for information shall ordinarily be limited to
information concerning-- (i) The low bidder; or (ii) Those offerors in range for award.

(2) Preaward surveys shall be managed and conducted by the surveying activity.

(i) If the surveying activity is a contract administration office-- (A) That office shall advise the
contracting officer on prospective contractors' financial competence and credit needs; and (B)
The administrative contracting officer shall obtain from the auditor any information required
concerning the adequacy of prospective contractors' accounting systems and these systems'
suitability for use in administering the proposed type of contract.

(ii) If the surveying activity is not a contract administration office, the contracting officer shall
obtain from the auditor any information required concerning prospective contractors' financial
competence and credit needs, the adequacy of their accounting systems, and these systems’
suitability for use in administering the proposed type of contract.

(3) Information on financial resources and performance capability shall be obtained or updated
on as current a basis as is feasible up to the date of award.

(c) In making the determination of responsibility (see 9.104-1(c)), the contracting officer shall
consider relevant past performance information (see Subpart 42.15). In addition, the contracting
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officer should use the following sources of information to support such determinations: (1) The
List of Parties Excluded from Federal Procurement and Nonprocurement Programs maintained in
accordance with Subpart 9.4. (2) Records and experience data, including verifiable knowledge of
personnel within the contracting office, audit offices, contract administration offices, and other
contracting offices. (3) The prospective contractor--including bid or proposal information,
questionnaire replies, financial data, information on production equipment, and personnel
information. (4) Commercial sources of supplier information of a type offered to buyers in the
private sector. (5) Preaward survey reports (see 9.106). (6) Other sources such as publications;
suppliers, subcontractors, and customers of the prospective contractor; financial institutions;
Government agencies; and business and trade associations. (7) If the contract is for construction,
the contracting officer may consider performance evaluation reports (see 36.201(c)(2)).

(d) Contracting offices and cognizant contract administration offices that become aware of
circumstances casting doubt on a contractor's ability to perform contracts successfully shall
promptly exchange relevant information.

9.105-2 Determinations and documentation.

(a) Determinations. (1) The contracting officer's signing of a contract constitutes a determination
that the prospective contractor is responsible with respect to that contract. When an offer on
which an award would otherwise be made is rejected because the prospective contractor is
found to be nonresponsible, the contracting officer shall make, sign, and place in the contract file
a determination of nonresponsibility, which shall state the basis for the determination.

(2) If the contracting officer determines and documents that a responsive small business lacks
certain elements of responsibility, the contracting officer shall comply with the procedures in
Subpart 19.6. When a certificate of competency is issucd for a small business concern (see
Subpart 19.6), the contracting officer may accept the factors covered by the certificate without
further inquiry.

(b) Support documentation. Documents and reports supporting a determination of responsibility
or nonresponsibility, including any preaward survey reports and any applicable Certificate of
Competency, must be included in the contract file.

9.105-3 Disclosure of preaward information.

(a) Except as provided in Subpart 24.2, Freedom of Information Act, information (including the
preaward survey report) accumulated for purposes of determining the responsibility of a
prospective contractor shall not be released or disclosed outside the Government.

{b) The contracting officer may discuss preaward survey information with the prospective
contractor before determining responsibility. After award, the contracting officer or, if it is

appropriate, the head of the surveying activity or a designee may discuss the findings of the
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preaward survey with the company surveyed.

(c) Preaward survey information may contain proprietary and/or source selection information and
should be marked with the appropriate legend and protected accordingly (see 3.104-3).

9.106 Preaward surveys.
9.106-1 Conditions for preaward surveys.

(a) A preaward survey is normally required only when the information on hand or readily
available to the contracting officer, including information from commercial sources, is not
sufficient to make a determination regarding responsibility. In addition, if the contemplated
contract will have a fixed price at or below the simplified acquisition threshold or will involve
the acquisition of commercial items (see Part 12), the contracting officer should not request a
preaward survey unless circumstances justify its cost.

(b) When a cognizant contract administration office becomes aware of a prospective award to a
contractor about which unfavorable information exists and no preaward survey has been
requested, it shall promptly obtain and transmit details to the contracting officer.

(c) Before beginning a preaward survey, the surveying activity shall ascertain whether the
prospective contractor is debarred, suspended, or ineligible (see Subpart 9.4). If the prospective
contractor is debarred, suspended, or ineligible, the surveying activity shall advise the
contracting officer promptly and not proceed with the preaward survey unless specifically
requested to do so by the contracting officer.

9.106-2 Requests for preaward surveys.

The contracting officer's request to the surveying activity (Preaward Survey of Prospective
Contractor (General), SF 1403) shall-- (a) Identify additional factors about which information is
needed; (b) Include the complete solicitation package (unless it has previously been furnished),
and any information indicating prior unsatisfactory performance by the prospective contractor;
(c) State whether the contracting office will participate in the survey; (d) Specify the date by
which the report is required. This date should be consistent with the scope of the survey
requested and normally shall allow at least 7 working days to conduct the survey; and (e} When
appropriate, limit the scope of the survey.

9.106-3 Interagency preaward surveys.

When the contracting office and the surveying activity are in different agencies, the procedures
of this section 9.106 and Subpart 42.1 shall be followed along with the regulations of the agency
in which the surveying activity is located, except that reasonable special requests by the

contracting office shall be accommodated.
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9.106-4 Reports.

() The surveying activity shall complete the applicable parts of SF 1403, Preaward Survey of
Prospective Contractor (General); SF 1404, Preaward Survey of Prospective Contractor -~
Technical; SF 1403, Preaward Survey of Prospective Contractor--Production; SF

1406, Preaward Survey of Prospective Contractor--Quality Assurance; SF 1407, Preaward
Survey of Prospective Contractor--Financial Capability; and SF 1408, Preaward Survey of
Prospective Contractor--Accounting System; and provide a narrative discussion sufficient to
support both the evaluation ratings and the recommendations.

(b) When the contractor surveyed is a small business that has received preferential treatment on
an ongoing contract under Section 8(a) of the Small Business Act (15 U.8.C. 637) or has
received a Certificate of Competency during the last 12 months, the surveying activity shall
consult the appropriate Small Business Administration field office before making an affirmative
recommendation regarding the contractor's responsibility or nonresponsibility.

(c) When a preaward survey discloses previous unsatisfactory performance, the surveying
activity shall specify the extent to which the prospective contractor plans, or has taken, comrective
action. Lack of evidence that past failure to meet contractual requirements was the prospective
contractor's fault does not necessarily indicate satisfactory performance. The narrative shall
report any persistent pattern of need for costly and burdensome Government assistance (e.g.,
engineering, inspection, or testing) provided in the Government's interest but not contractuaily
required.

(d) When the surveying activity possesses information that supports a recommendation of
complete award without an on-site survey and no special areas for investigation have been
requested, the surveying activity may provide a short-form preaward survey report. The
short-form report shall consist solely of the Preaward Survey of Prospective Contractor
(General), SF 1403. Sections [Il and I'V of this form shall be completed and block 21 shail be
checked to show that the report is a short-form preaward report.

9.107 Surveys of nenprofit agencies serving people who are blind or have other severe
disabilities under the Javits-Wagner-O'Day (JWOD) Program.

(a) The Committee for Purchase From People Who Are Blind or Severely Disabled (Cornmittee),
as authorized by 41 U.S.C. 46-48c, determines what supplies and services Federal agencics are
required to purchase from JWOD participating nonprofit agencies serving people who are blind
or have other severe disabilities (see Subpart 8.7). The Committee is required to find a JIWOD
participating nonprofit agency capable of furnishing the supplies or services before the nonprofit
agency can be designated as a mandatory source under the JWOD Program. The Committee may
request a contracting office to assist in assessing the capabilities of a nonprofit agency.

(b) The contracting office, upon request from the Comnittes, shall request a capability survey
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from the activity responsible for performing preaward surveys, or notify the Committee that the
JWOD participating nonprofit agency is capable, with supporting rationale, and that the survey is
waived. The capability survey will focus on the technical and production capabilities and
applicable preaward survey elements to furnish specific supplies or services being considered for
addition to the Procurement List.

(c) The contracting office shall use the Standard Form 1403 to request a capability survey of
organizations employing people who are blind or have other severe disabilities.

(d) The contracting office shall furnish a copy of the completed survey, or notice that the TWOD
participating nonprofit agency is capable and the survey is waived, to the Executive Director,
Committee for Purchase From People Who Are Blind or Severely Disabled.

Subpart 9.4--Debarment, Suspension, and Ineligibility
9.400 Scope of subpart.

(a) This subpart-- (1) Prescribes policies and procedures governing the debarment and suspension
of contractors by agencies for the causes given in 9.406-2 and 9.407-2; (2) Provides for the
listing of contractors debarred, suspended, proposed for debarment, and declared ineligible (see
the definition of "ineligible” in 9.403): and (3) Sets forth the consequences of this listing.

(b) Although this subpart does cover the listing of ineligible contractors (9.404) and the effect of
this listing (9.405(b)), it does not prescribe policies and procedures governing declarations of
ineligibility.

9.401 Applicability.

In accordance with Public.Law 103-355, Section 2455 (31 U.S.C. 6101, note), and Executive
Order 12689, any debarment, suspension or other Governmentwide exclusion initiated under the
Nonprocurement Common Rule implementing Executive Order 12549 on or after August 25,
1995, shall be recognized by and effective for Executive Branch agencies as a debarment or
suspension under this subpart. Similarly, any debarment, suspension, proposed debarment or
other Governmentwide exclusion initiated on or after August 25, 1995, under this subpart shall
also be recognized by and effective for those agencies and participants as an exclusion under the
Nonprocurement Common Rule.

9.402 Policy.
(a) Agencies shall solicit offers from, award contracts to, and consent to subcontracts with
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responsible contractors only. Debarment and suspension are discretionary actions that, taken in
accordance with this subpart, are appropriate means to effectuate this policy.

(b) The serious nature of debarment and suspension requites that these sanctions be imposed
only in the pubtlic interest for the Government's protection and not for purposes of punishment.
Agencies shall impose debarment or suspension to protect the Government's interest and only for
the causes and in accordance with the procedures set forth in this subpart.

{c) When more than one agency has an interest in the debarment or suspension of a contractor,
consideration shall be given to designating one agency as the lead agency for making the
decision. Agencies are encouraged to establish methods and procedures for coordinating their
debarment or suspension actions.

(d) Agencies shall establish appropriate procedures to implement the policies and procedures of
this subpart.

9.403 Definitions.

"Adequate evidence” means information sufficient to support the reasonable belief that a
particular act or omission has occurred.

"Affiliates." Business concerns, organizations, or individuals are affiliates of each other if,
directly or indirectly, (a) either one controls or has the power to control the other, or (b) a third
party controls or has the power to control both. [ndicia of control include, but are not limited to,
interlocking management or ownership, identity of interests among family members, shared
facilities and equipment, common use of employees, or a business entity organized following the
debarment, suspension, or proposed debarment of a contractor which has the same or similar
management, ownership, or principal employees as the contractor that was debarred, suspended,
or proposed for debarment.

"Agency," as used in this subpart, means any executive department, military department or
defense agency, or other agency or independent establishment of the exceutive branch.

“Civil judgment” means a judgment or finding of a civil offense by any court of competent
Jjurisdiction.

"Contractor,” as used in this subpart, means any individual or other legal entity that--

(a) Directly or indirectly (e.g., through an affiliate), submits offers for or is awarded, or
reascnably may be expected to submit offers for or be awarded, a Government contract,
including a contract for carriage under Government or commercial bills of lading, or a
subcontract under a Government contract; or (b) Conducts business, or reasonably may be
expected to conduct business, with the Government as an agent or representative of another
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contractor.

"Conviction" means a judgment or conviction of a criminal offense by any court of competent
jurisdiction,whether entered upon a verdict or a plea, and includes a conviction entered upon a
plea of nolo contendere.

"Debarment,” as used in this subpart, means action taken by a debarring official under 9.406 to
exclude a contractor from Government contraciing and Government-approved subcontracting for
a reasonable, specified period; a contractor so excluded is "debarred.”

"Debarring official” means-- (a) An agency head; or (b) A designee authorized by the agency
head to impose debarment.

"Indictment" means indictment for a criminal offense. An information or other filing by
competent authority charging a criminal offense shall be given the same effect as an indictment.

"Ineligible," as used in this subpart, means excluded from Government contracting (and
subcontracting, if appropriate) pursuant to statutory, Executive order, or regulatory authority
other than this regulation and its implementing and supplementing regulations; for example,
pursuant to the Davis-Bacon Act and its related statutes and implementing regulations, the
Service Contract Act, the Equal Employment Opportunity Acts and Executive orders, the
Walsh-Healey Public Contracts Act, the Buy American Act, or the Environmental Protection
Acts and Executive orders.

"Legal proceedings” means any civil judicial proceeding to which the Government is a party or
any criminal proceeding. The term includes appeals from such proceedings.

"List of Parties Excluded from Federal Procurement and Nonprocurement Programs" means a list
compiled, maintained and distributed by the General Services Administration (GSA) containing
the names and other information about parties debarred, suspended, or voluntarily excluded
under the Nonprecurement Common Rule or the Federal Acquisition Regulation, parties who
have been propoesed for debarment under the Federal Acquisition Regulation, and parties
determined to be ineligible.

"Nonprocurement Common Rule” means the procedures used by Federal Executive Agencies to
suspend, debar, or exclude individuals or entities from participation in nonprocurement
transactions under Executive Order 12549. Examples of nonprocurement transactions are grants,
cooperative agreements, scholarships, fellowships, contracts of assistance, loans, loan
guarantees, subsidies, insurance, payments for specified use, and donation agreements.

"Preponderance of the evidence" means proof by information that, compared with that opposing
it, leads to the conclusion that the fact at issue is more probably true than not.
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"Suspending official® means-- (a) An agency head; or (b) A designee authorized by the agency
head to impose suspension.

"Suspension,” as used in this subpart, means action taken by a suspending official under 9.407 to
disqualify a contractor temporarily from Government contracting and Government-approved
subcontracting; a contractor so disqualified is "suspended.”

"Unfair trade practices,” as used in this subpart, means the commission of any or the following
acts by a contractor:

(1) A violation of Section 337 of the Tariff Act of 1930 (19 U.S.C. 1337) as determined by the
International Trade Commission.

{(2) A violation, as determined by the Secretary of Commerce, of any agreement of the group
known as the "Coordination Committee” for purposes of the Export Administration Act of 1979
(50 U.S.C. App. 2401, et seq.) or any similar bilateral or multilateral export control agreement.

(3) A knowingly false statement regarding a material element of a certification concerning the
foreign content of an item of supply, as determined by the Secretary of the Department or the
head of the agency to which such certificate was furnished,

9.405 Effect of listing.

(a) Contractors debarred, suspended, or proposed for debarment are excluded from receiving
contracts, and agencies shall not solicit offers from, award contracts to, or consent to
subcontracts with these contractors, unless the agency head or a designee determines that there is
a compelling reason for such action (see 9.405-2, 9.406-1(c), 9.407-1(d), and 23.506(c)).
Contractors debarred, suspended or proposed for debarment are also excluded from conducting
business with the Government as agents or representatives of other contractors.

(b} Contractors included on the List of Parties Excluded from Procurement Programs as having
been declared ineligible on the basis of statutory or other regulatory procedures are excluded
from receiving contracts, and if applicable, subcontracts, under the conditions and for the period
set forth in the statute or regulation. Agencies shall not solicit offers from, award contracts to, or
consent to subcontracts with these contractors under those conditions and for that period.

{c) Contractors debarred, suspended, or proposed for debarment are excluded from acting as
individual sureties (see Part 28).

(d)(1) After the opening of bids or receipt of proposals, the contracting officer shall review the
List of Parties Excluded from Federal Procurement and Nonprocurement Programs.
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(2) Bids received from any listed contractor in response to an invitation for bids shall be entered
on the abstract of bids, and rejected unless the agency head or a designee determines in writing
that there is a compelling reason to consider the bid.

(3) Proposals, quotations, or offers received from any listed contractor shall not be evaluated for
award or included in the competitive range, nor shall discussions be conducted with a listed
offeror during a period of ineligibility, uniess the agency head or a designee determines, in
writing, that there is a compelling reason to do so. If the period of ineligibility expires or is
terminated prior to award, the contracting officer may, but is not required to, consider such
proposals, quotations, or offers.

(4) Immediately prior to award, the contracting officer shall again review the List to ensure that
no award is made to a listed contractor,

9.406-2 Causes for debarment. 7

The debarring official may debar a contractor for any of the causes listed in paragraphs (a)
through (c) following:

(a) The debarring official may debar a contractor for a conviction of or civil judgment for--

(1) Commission of fraud or a criminal offense in connection with-- (i) Obtaining; (ii) Attempting
to obtain; or (iii) Performing a public contract or subcontract.

(2) Violation of Federal or State antitrust statutes relating to the submission of offers;

{3) Commission of embezzlement, theft, forgery, bribery, falsification or destruction of records,
making false statements, tax evasion, or receiving stolen property;

(4) Intentionally affixing a label bearing 2 "Made in America" inscription {or any inscription
having the same meaning) to a product sold in or shipped to the United States, when the product
was not made in the United States (see Section 202 of the Defense Production Act (Pub. L.
102-558)); or

(5) Commission of any other offense indicating a lack of business integrity or business honesty
that seriously and directly affects the present responsibility of a Government contractor or
subcontractor.

(b)(1) The debarring official may debar a contractor, based upon a preponderance of the

evidence, for--
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(i) Violation of the terms of a Government contract or subcontract so serious as to justify
debarment, such as-- (A) Willful failure to perform in accordance with the terms of one or more
contracts; or (B) A history of failure to perform, or of unsatisfactory performance of, one or more
contracts.

(ii) Violations of the Drug-Free Workplace Act of 1988 (Pub. L. 100-690), as indicated by-- (A)
Failure to comply with the requirements of the clause at 52.223-6, Drug-Free Workplace; or (B)
Such a number of contractor employees convicted of violations of criminal drug statutes
occurring in the workplace as to indicate that the contractor has failed to make a good faith effort
to provide a drug-free workplace (see 23.504).

(iii) Intentionally affixing a label bearing a "Made in America" inscription {or any inscription
having the same meaning) to a product sold in or shipped to the United States, when the product
was not made in the United States (see Section 202 of the Defense Production Act (Pub. L.
102-558)).

(iv) Commission of an unfair trade practice as defined in 9.403 (see Section 201 of the Defense
Production Act (Pub. L. 102-558)).

(2) The debarring official may debar a contractor, based on a determination by the Attorney
General of the United States, or designee, that the contractor is not in compliance with
Immigration and Nationality Act employment provisions (see Executive Order 12989). The
Attorney General's determination is not reviewable in the debarment proceedings.

(c) Any other cause of so serious or compelling a nature that it affects the present responsibility
of a Government contractor or subcontractor.

9.407-2 Causes for suspension.
(a) The suspending official may suspend a contractor suspected, upon adequate evidence, of--

(1) Commission of fraud or a criminal offense in connection with— (i) Obtaining; (ii)
Attempting to obtain; or (iii) Performing a public contract or subcontract.

(2) Violation of Federal or Statc antitrust statutes relating to the submission of offers;

(3) Commission of embezzlement, theft, forgery, bribery, falsification or destruction of records,
making false statements, tax evasion, or receiving stolen property;

(4) Violations of the Drug-Free Workplace Act of 1988 (Pub. L. 100-690), as indicated by— (i}
Failure to comply with the requirements of the clause at 52.223-6, Drug-Free Workplace; or (ii)
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Such a number of contractor employees convicted of violations of criminal drug statutes
occurring in the workplace as to indicate that the contractor has failed to make a good faith effort
to provide a drug-free workplace (see 23.504);

(5) Intentionally affixing a label bearing a "Made in America" inscription (or any inscription
having the same meaning) to a product sold in or shipped to the United States, when the product
was not made in the United States (see section 202 of the Defense Production Act (Pub. L.
102-558));

{6) Commission of an unfair trade practice as defined in 9.403 (see section 201 of the Defense
Production Act (Pub. L. 102-558)); or :

{7) Commission of any other offense indicating a lack of business integrity or business honesty
that seriously and directly affects the present responsibility of a Government contractor or
subcontractor.

(b) Indictment for any of the causes in paragraph {a} above constitutes adequate evidence for
suspension, .

() The suspending official may upon adequate evidence also suspend a contractor for any other
cause of so serious or compelling a nature that it affects the present responsibility of a
Government contractor or subcontractor.

Subpart 19.6--Certificates of Competency and Determinations of Responsibility
19.601 General.

(a) A Certificate of Competency (COC) is the certificate issued by the Small Business
Administration (SBA) stating that the holder is responsible (with respect to all elements of
responsibility, including, but not limited to, capability, competency, capacity, credit, integrity,
perseverance, tenacity, and limitations on subcontracting) for the purpose of receiving and
performing a specific Government contract.

(b) The COC program empowers the Small Business Administration (SBA) to certify to
Government contracting officers as to all elements of responsibility of any small business
concem to receive and perform a specific Government contract. The COC program does not
extend to questions concerning regulatory requirements imposed and enforced by other Federal
agencies.

(¢} The COC program is applicable to all Government acquisitions. A contracting officer shall,
upon determining an apparent successful small business offeror to be nonresponsible, refer that
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small business to the SBA for a possible COC, even if the next acceptable offer is also from a
small business.

(d) When a solicitation requires a small business to adhere to the limitations on subcontracting, a
contracting officer's finding that a small business cannot comply with the limitation shall be
treated as an element of responsibility and shall be subject to the COC process. When a
solicitation requires a small business to adhere to the definition of a nonmanufacturer, a
contracting officer’s determination that the small business does nof comply shall be processed in
accordance with Subpart 19.3.

(e) Contracting officers, including those located overseas, are required to comply with this
subpart for U.S. small business concerns.

19.602 Procedures.
19.602-1 Referral.

(a) Upon determining and documenting that an apparent successful small business offeror lacks
certain elements of responsibility (including, but not limited to, capability, competency, capacity,
credit, integrity, perseverance, tenacity, and limitations on subcontracting), the contracting
officer shall-- (1) Withhold contract award (see 19.602-3); and (2) Refer the matter to the
cognizant SBA Government Contracting Area Office (Area Office) serving the area in which the
headquarters of the offeror is located, in accordance with agency procedures, except that referral
is not necessary if the small business concern-- (i) Is determined to be ungualified and ineligible
because it does not meet the standard in 9.104-1(g); provided, that the determination is approved
by the chief of the contracting office; or (ii) Is suspended or debarred under Executive Order
11246 or Subpart 9.4.

(b) If a partial set-aside is involved, the contracting officer shall refer to the SBA the entire
quantity to which the concern may be entitled, if responsible.

(c) The referral shall include-- (1) A notice that a small business concern has been determined to
be nonresponsible, specifying the elements of responsibility the contracting officer found
lacking; and (2) If applicable, a copy of the following: (i) Solicitation. (ii) Final offer submitted
by the concern whose responsibility is at issue for the procurement. (iii) Abstract of bids or the
contracting officer's price negotiation memorandum, (iv) Preaward survey. (v) Technical data
package (including drawings, specifications and staternent of work). (vi) Any other justification
and documentation used to arrive at the nonresponsibility determination.

(d) For any single acquisition, the contracting officer shall make only one referral at a time
regarding a determination of nonresponsibility.

(e) Contract award shall be withheld by the contracting officer for a period of 15 business days
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(or longer if agreed to by the SBA and the contracting officer) following receipt by the
appropriate SBA Area Office of a referral that includes all required documentation.

19.602-2 Issuing or denying a Certificate of Competency (COC).

Within 15 business days (or a longer period agreed to by the SBA and the contracting agency)
after receiving a notice that a small business concern lacks certain elements of responsibility, the
SBA Area Office will take the following actions:

(a) Inform the small business concern of the contracting officer's determination and offer it an
opportunity to apply to the SBA for a COC. (A concern wishing to apply for a COC should
notify the SBA Area Office serving the geographical area in which the headquarters of the
offeror is located.)

(b Upon timely receipt of a complete and acceptable application, elect to visit the applicant's
facility to review its responsibility.

(1) The COC review process is not limited to the areas of nonresponsibility cited by the
contracting officer.

(2) The SBA may, at its discretion, independently evaluate the COC applicant for all elements of
responsibility, but may presume responsibility exists as to elements other than those cited as
deficient.

(c) Consider denying a COC for reasons of nonresponsibility not originally cited by the
contracting officer.

(d) When the Area Director determines that a COC is warranted (for contracts valued at
$25,000,000 or less), notify the contracting officer and provide the following options:

(1) Accept the Area Director's decision to issue a COC and award the contract to the concern.
The COC issuance letter will then be sent, including as an attachment a detailed rationale for the
decision; or (2) Ask the Area Director to suspend the case for one or more of the following
purposes: '

(i) To permit the SBA to forward a detailed rationale for the decision to the contracting officer
for review within a specified period of time.

(ii) To afford the contracting officer the opportunity to meet with the Area Office to review all
documentation contained in the case file and to attempt to resolve any issues.

(i1} To submit any information to the SBA Area Office that the contracting officer believes the
SBA did not consider (at which time, the SBA Area Office will establish a new suspense date
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mutually agreeable to the contracting officer and the SBA).

(iv) To permit resolution of an appeal by the contracting agency to SBA Headquarters under
19.602-3. However, there is no contracting officer's appeal when the Area Office proposes to
issue a COC valued at $100,000 or less.

(e) At the completion of the process, notify the concern and the contracting officer that the COC
is denied or is being issued.

(f) Refer recommendations for issuing a COC on contracts greater than $25,000,000 to SBA
Headquarters.

19.602-3 Resolving differences between the agency and the Small Business Administration.

(a) COCs valued between $100,000 and $25,000,000. (1) When disagreements arise about a
concern's ability to perform, the contracting officer and the SBA shall make every effort to reach
a resolution before the SBA takes final action on a COC. This shall be done through the
complete exchange of information and in accordance with agency procedures. If agreement
cannot be reached between the contracting officer and the SBA Area Office, the contracting
officer shall request that the Area Office suspend action and refer the matter to SBA
Headgquarters for review. The SBA Area Office shall honor the request for a review if the
contracting officer agrees 1o withhold award until the review process is concluded. Without an
agreement to withhold award, the SBA Area Office will issue the COC in accordance with
applicable SBA regulations.

(2) SBA Headquarters will furnish written notice to the procuring agency's Director, Office of
Small and Disadvantaged Business Utilization (OSDBU) or other designated official (with a
copy to the contracting officer) that the case file has been received and that an appeal decision
may be requested by an authorized official.

(3) If the contracting agency decides to file an appeal, it must notify SBA Headquarters through
its procuring agency's Director, OSDBU, or other designated official, within 10 business days (or
a time period agreed upon by both agencies) that it intends to appeal the issuance of the COC.

(4) The appeal and any supporting documentation shall be filed by the procuring agency's
Director, OSDBU, or other designated official, within 10 business days {or a period agreed upon
by both agencies) after SBA Headquarters receives the agency's notification in accordance with
paragraph (a)(3) of this subsection.

(5) The SBA Associate Administrator for Govemnment Contracting will make a final
determination, in writing, to issue or to deny the COC.

(b) SBA Headquarters' decisions on COCs valued over $25,000,000. (1) Prior to taking final
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action, SBA Headquarters will contact the contracting agency and offer it the following options:

(i) To request that theSBA suspend case processing to allow the agency to meet with SBA
Headquarters personnel and review all documentation contained in the case file; or

(ii) To submit to SBA Headquarters for evaluation any infermation that the contracting agency
believes has not been considered.

(2) After reviewing all available information, the SBA will make a final decision to either issue
or deny the COC.

{¢) Reconsideration of a COC after issuance. (1) The SBA reserves the right to reconsider its
issuance of 2 COC, prior to contract award, if-- (i) The COC applicant submitted false
information or omitted materially adverse information; or (ii) The COC has been issued for more
than 60 days (in which case the SBA may investigate the firm's current circumstances).

(2) When the SBA reconsiders and reaffirms the COC, the procedures in subsection 19.602-2
do not apply.

(3) Denial of a COC by the SBA does not preclude a contracting officer from awarding a
contract to the referred concern, nor does it prevent the concern from making an offer on any
other procurement,

19.602-4 Awarding the contract.

(a) If new information causes the contracting officer to determine that the concern referred to the
SBA is actually responsible to perform the contract, and award has not already been made under
paragraph (c) of this subsection, the contracting officer shall reverse the determination of
nonresponsibility, notify the SBA of this action, withdraw the referral, and proceed to award the
contract.

(b) The contracting officer shall award the contract to the concern in question if the SBA issues a
COC afier receiving the referral. An SBA-certified concern shall not be required to meet any
other requirements of responsibility. SBA COC's are conclusive with respect to all elements of
responsibility of prospective small business contractors.

(¢) The contracting officer shall proceed with the acquisition and award the contract to another

appropriately selected and responsible offeror if the SBA has not issued a COC within 15
business days (or a longer period of time agreed to with the SBA) after receiving the referral.
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Mr. Chairman, honorable members of the Committee, thank you for giving the National
Black Chamber of Commerce the opportunity to voice our opinion on the important topic
of rule changes to Part 9 of the Federal Acquisition Regulation (FAR) AXA
“Blacklisting”.

As we understand it under the proposed changes, a contracting officer must consider a
contractor’s overall compliance with a wide variety of federal laws unrelated to
government procurement including, but not fimited to, tax, environmental, worker safety,
antitrust, and consumer profection. A contracting officer that found substantisl non-
compliance with any of these laws or similar federal legal requirements would be
required to find the prospective contractor non-responsible.  As we understand it,
allegations could be filed against an employer without their knowledge and the ability for
them to refute or appeal the contracting officer’s initial decision to blacklist the
contractor, This highly subjective “responsibility” determination, based on the vague
nature of the proposed standards, would effectively deny contractors due process by
making any bid protest to the determination impraetical, if not impossible,

The terms “integrity” and “business ethics” seem to come into play in this matter. These
terms are purely subjective and are in the “eyes of the beholder”. What we have bere is
the possibility of allegation and subjectivity replacing fact and objective measurement in
the future of 2 company doing business with the federal government.

Certainly, we believe that anyone doing business with the federal government should

abide by the existing laws and perform due diligence. We also believe that the FAR
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provides such guidelines and ensures that business is done with a standard of high
integrity and business ethics. The proposed changes open the door to more abuse and
increase the chances for successful ill-advised actions and manipulation of contractual
outcomes. In essence, it may allow reckless behavior by the contracting officer and
releases him/her from any control or non-bias judgement.

There is aiready enough abuse in the system. We use the term “constructive debarment”
which is a process that contracting officers use to prevent certain contractors, for
whatever reason, from doing business with the federal government. If the contracting
officer is adverse to the involvement of the contractor, protests are raised and eventual
“COC’s™, certificates of competency, are processed in the attemnpt to block the contractor
or to make his/her efforts in doing business with the federal government very costly and
excruciating. There are contracting officers who use the current system to block
contractors from doing legal and ethical business. The proposed changes could turn the
current “road of abuse™ into a “freeway of abuse™,

We say enough of the abuse. We will contest the protests and eventually win through the
COC process. The proposed changes would allow a permanent ban on participating in
the federal procurement process, without recourse. We have enough problems with bias
in the procurement process but at least there is still recourse. The proposed changes
amount to a “silver bullet” 10 a business regardless of guilt or innocence.

There is also a question of a double standard. While it would be simple to evoke such
penalties on small businesses, how could punishment be met on larger contractors? For
example, McDonnell Douglas {(now owned by Boeing) has receatly been indicted.-

Should this giant be permanently barred fom federal procurement? Of course not! Such
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2 debarment would negatively affect our national security. What aboit the recently
convicted Archer Midland Danicls (ADM)? Should they now be barred forever? We
doubt if this would become fact. The small businesses cannot show such
indispensability. Also, other giant mainstays such as IBM, ATT, Lockheed, etc. will also
have the luxury of exemption from effective expulsion {per national security) as opposed
to small businesses.

A recent example of abuse of the present system that would be accelerated by the
proposed changes can be found in Indiamapolis. A member of ours was awarded a HUD
procurement and elected to comply with Section 3 of the HUD Act, which allows a
contractor to contract up to 30% HUD funded jobs to people living in public housing or
under the poverty level. This perfect “welfare to work” Jaw has been on the books since
1968 but it meets strong resistance from labor unions. Usfortunately, because of the
resistance only eight (8) cities in this nation abide by the law. Our member was very
successful, to the disdain of local unions, and put many people into the workforce for the
first time. Meddling from union activigts Jed to our member being officially sited by
HUD for “employing too many unskilled workers™. That was all right in that we could
take the bad publicity for being sited and challenge the unfair accusations. Under the
proposed changes, however, this admirable contractor would face debarment from federal
work forever.

Again we say that the proposed changes atlow too much judgement to the “eyes of the
beholder”. The terms “integrity” and “business ethics” are too debatable and indefinite.
Any fifth grader can reasonably debate that our current Commander-in-Chief iz void of

integrity and business ethics. On another front, our admiration and former Senator,
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Hororable Carolyp Mosely Braun, is having her ambassadot appointment held up
because of an applicable committee member’s attack on her “ethics”. Subjectivity has no
place here and certainly not in federal procurement.

We $ee the changes promoting union activity, which all correlation indicates, would be
detrimental to the utilization of small businesses. Also, such activity would greatly have
a negative impact on the utilization of minority businesses and, even more so, minority
waorkers.

Thank you very much for this opportunity. We hope the current legislation is vigorously

enforced and the proposed changes quashed from further progress.
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Good morning, Mr. Chairman and members of the committee. Thank
you for the opportunity to appear before you today to discuss the proposed
rule to expand the scope of the responsibility determination of contracting

officers.

My name is Phyllis Hill Slater and I am President of Hill Slater Inc.,
an engineering and architectural firm located in Great Neck, Long Island,
New York. Tam also a past president of the National Association of
Women Business Owners, or NAWBO, the only nationwide organization
representing the interests of women owned businesses. NAWBO currently
has nearly 80 chapters across the U. S. representing 7000 members, many of
which are classified as small businesses. This year we are celebrating our
25" anniversary. The inclusion of women and minority owned businesses
in the federal procurement process has been a major focus of our

organization since its inception.

As of this year, there are a total of 9.1 million women business

owners in the U.S. generating 3.6 trillion dollars in sales. This group
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employs over 27.5 million people. In 1997, however, only 5,622 women-
owned business were involved in federal contract actions amounting to $3.3
billion, or 2.1% of contract awards, a figure that is still far too far below the
5% goal established by the Federal Acquisitions Streémlining Act of 1994,
"1l speak more about this goal and how we might achieve success at the

conclusion of my remarks here today.

It is NAWBO’s position that the proposed rule to expand the scope of
the responsibility determination of contracting officers to consider
compliance with a full panoply of federal statutory and regulatory
requirements constitutes a substantial change in @vemment procurement

policy and could impose a great burden on women-owned businesses.
We believe the proposed rule would

1. Increase the cost of doing business with the federal government. It is our
concern that small business may be required to provide assurances and
evidence of compliance and responsibility on a broad range of federal

policy issues that may not pertain to their business at all. Many small
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businesses do not have the financial or legal resources to provide that
evidence. Not only would proof of compliance cost more than most
companies could afford, the time necessary to research, confirm,
document and whatever else may be required wouHId be an unfair burden
on small business. In addition, the amount of paperwork required to
document total responsibility and compliance would be enormous and in
direct conflict with NAWBO’s position on the federal paperwork
reduction act. Not only would small business be affected. We believe
the proposed regulation would impose a tremendously increased burden
on the Smal! Business Administration to provide Certificates of

Competency for small business for every federal regulation.

. Women-owned businesses are frequently included in proposals

submitted by prime contractors to help meet the prime’s need to include
women and minority firms. However, the women-owned company is
often eliminated from the procurement once the contract is let. This
proposed rule could create an environment where women-owned firms
would be required by prime contractors to provide “proof of

responsibility or compliance” that they might even be able to afford, but
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could also require disclosure of proprietary information that would in

effect diminish that firm’s competitiveness in the marketplace.

3. The proposed rule, we believe, expands the capability of federal
contracting officers to ultimately decide capriciously and arbitrarily, the
future of a small business. I want to read to you a quote from recent
testimony given by Karen Hastie Williams, who was with the Office of
Federal Procurement during the Carter Administration, “The proposed
regulations are inconsistent and affirmatively harmful to the procurement
reform trends of the last decade.”

In conclusion, I want to emphasize that we believe the interests of women-

owned businesses, and the federal government, would be much better

served if contract officers and procurement officials were held accountable
for their role in increasing access to procurcment opportunities for women.

We would like more emphasis on concrete solutions to meeting the 5% goal

rather than devising new layers of costly bureaucratic procedures to further

discourage women-owned businesses from participating in government

contracting.



COMMITTEE
ON
APPROPRIATIONS

SUBCOMMITTEE ON DEFENSE
SUBCOMMITTEE ON
DISTRICT OF COLUMBIA
RANKING MINQRITY MEMBER

SUBCOMMITTEE ON INTERIOR
COMMITTEE
ON

BUDGET

133

Congress of the United States
Bouse of Representatives
TWashington, BE 205154608

Statement by Cougressman James P. Moran
Before the House Small Business Committee

JAMES P MORAN

81 DISTRICT OF VIRGINIA

WASHINGTON OFFICE:
2239 RAYBURN HOUSE
OFFICE BUILDING
WASHINGTON, DC 20515-4608

2258376
Fax: (202} 8250017

DISTRICT QFFICE:
51158 FRANCOMIA RD.
ALEXANDRIA, VA 22310

1703} 71~-470C
Fax: {703) 922-9436
vewsw.house.gowimoran

Regarding Proposed Changes to Federal Acquisition Regulations

October 21, 1999

Thank you for this opportunity to commert on the Administration's proposed rule

modifying federal acquisition regulations (FAR) parts 9 and 31, commeonly referred to as the

“blacklisting” rule.

It is clearly in the public interest for the federal government to do business with companies

that work to maintain a good record of compliance with all applicable laws. Similarly, those

businesses which have a track record of non-compliance with the faw cannot expect to become or

remain government contractors. After careful review, I have concluded that the proposed rule is

a solution in search of a problem. It will do little to advance the public interest and could have

substantial adverse impact on competitiveness and transparency.

Current law requires that the government award contracts to responsible contractors. The

FAR include a aumber of provisions detailing what constitutes a responsible contractor, including

having “a satisfactory record of integrity and business ethics . . .”. Numerous unscrupulous

contractors have béen barred from contracting with the government under these procedures.

The proposed rule would “clarify” that “an unsatisfactory record may include . . .

substantial noncompliance with [various] laws”. Whether this change is significant depends on

:he interpretation of subsiantial noncompliance. While the background notes to the proposed

rules suggest that substantial noncompliance “should be repeated and substantial violations
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establishing a pattern or practice by a prospective contractor” they also note that “[tthe facts and
gap ¥ 2 prosp Y :

circumstances of each such case will require close scrutiny and examination.”

It is hard to see how the proposed rules “clarify” anything. Ifanything. these rules make
the contracting process more arbitrary. By requiring case by case analysis without any clear cut
standards, contractors will have little guidance. Furthermore, one can easily see how such a lack
of standards might be manipulated to serve political purposes, thus favoring or harming particular

types of contractors that might otherwise be equal.

In addition, the proposed rule indicates that “an unsatisfactory record may include
persuasive evidence of the prospective contractor's lack of compliance with tax laws”
Unfortunately, there is no guidance as to what constitutes persuasive evidence. Does persuasive
evidence mean a criminal conviction or is a finding of civil liability necessary? Would a finding of
fraud constitute persuasive evidence? Is any finding of deficiency necessary or is a mere audit
enough? What about de minimus errors or arithmetic errors? Principles of due process would
seemr: to require some type of adversarial proceeding in which the contractor had an opportunity
to defend himself, vet the proposed rule is silent on this point indicating that mere allegations may
be enough to disqualify a contractor. Additionally, I am concerned that this rule would have a
chilling effect on contractors who seek to settle with the Internal Revenue Service rather than

challenge a notice of deficiency

It is easy to see how a significant number of firms with de minimus violations or
allegations of violations could be effectively barred from the federal contract process. By
complicating the federal procurement process, fewer contractors are likely to participate. These
factors will inevitably lead 1o less competition and a corresponding increase in costs to the
government and decrease in quality of bids flom contractors. Since existing rules adequately
provide for debarment of irresponsible contractors, the adverse consequences of enacting the

proposed rule cannot be ‘ustified.
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Some additional factors which I would urge the Committee to consider as it reviews this
matter are the impact that such a rule might have on sectars of our economy with 2 high rate of
mergers and acguisitions, such as the high technolpgy sector. For example, to what extent will a
frm be impacted by the track record of 2 business it has recently acquired? What ifa U.S. firm
seeks to acquire a foreign comparny? Should the acts of companies which operate in different
cultures impact the federal procurement process? Wiil the impact be severe enough or the
consequences s0 uncertain as to have a chilling effect on mergers? These consequences could
have a serious impact not only on specific firms, but on our economy generally. By hindering
mergers and acquisitions in this extremely dynamic field, we will be placing another hurdle in front

of American companies. If we want to remain competitive in the global economy, it is critical that

we do not erect unnecessary barriers to American businesses.

Since the impact of this proposed rule is likely to be so severe, and since there is little
evidence that current laws and regulations are ineffective, 1 have urged the Administration to
withdraw its proposed rule. 1 would urge the Committee to take appropriate action should the

Administration insist upon this inappropriate change in procurement policy.
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Statement

Of

The Associated General Contractors of America
Regarding
Proposed Blacklisting Regulations
Before the
House Smalf Business Committee

On

October 21, 1999

G INTEGRITY

The Associated General Contractors of America (AGC) is a national trade association of more than 33.000
firms. including 7.500 of America’s leading general contracti
of the nation’s commercial butldings. shopping center;
airports, waterworks facilities.

1g firms. They are engaged ir the construction
actories. warehouses. highways. bridges. wnnets,
treatment facilities. dams. water conservation projects. defense tacil-
Hies, multi-family housing projects and site preparation/utilitics installation for housing development.

The Associated General Contractors of America
333 John Carlyle Street. Suite 200. Alexandria. VA 22314 « Phone: 703.348,3118 « FAX: 703.837.5407
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The Associated General Contractors of America (AGC) is the nation's largest and oldest
construction trade association, founded in 1918, AGC represents more than 33.000 firms,
including 7,500 of America's leading general contracting firms. AGC's general contractor
members have more than 25,000 industry firms associated with them through a network of
101 AGC chapters. AGC member firms are engaged in the construction of the nation's
commercial buildings, factories, warehouses, highways, bridges, airports, waterworks
facilities, waste treatment facilities, dams, water conservation projects, defense facilities,
multi-family housing projects, site preparation, and utilities installation for housing
developments.

To AGC’s regret, the Clinton Administration shows no signs of backing away from its
controversial July 9 proposal 1o amend the Federal Acquisition Regulation (FAR) enabling
federal contracting officers to “blacklist™ any federal contractor for arbitrary and nebulous
reasons (Attachment A). AGC believes the proposed regulatory changes would alter how
contracting officers conduct responsibility determinations. It would change the review
standard from one that is based on performance to one that is based on favoritism. In short,
this proposal politicizes the federal procurement process.

The proposed regulations would amend the FAR by adding several examples of what may
constitute an unsatisfactory record of integrity and business ethies. While this seems
harmless, the proposed regulations are so vague that law-abiding contractors would be
subject to a non-responsibility determination for reasons unrelated to performance. Federal
contracting officers would become “supercops™ responsible for enforcing everything from
safety standards, to tax regulations, to environmental requirements. Rather than determining
who is the most qualified contractor, contracting officers will be determining guilt or
innocence, often without the facts or final adjudication. This is not the best way to administer
federal contracts or the best way to enforce federal laws.

The proposal would require contracting officers to take action against a firm whenever they
found “persuasive evidence” of a “lack of compliance™ with federal tax laws or “substantial
noncompliance” with federal labor, employment, environment or antitrust laws, or “cther
consumer protections.” It would also create a new requirement that all federal contractors
have “the necessary workplace practices addressing matters such as training, worker
retention, and legal compliance to assure a skilled, stable, and productive workforce.”

The use of the term “substantial noncompliance”™ will create tremendous uncertainty as to
what constitutes the review standard. Think about it. What does the term mean? 1t sounds
like another term that some lawyer invented to pay for his children’s college education.
Instead of clarifying the standard review determination process, the administration’s
proposed rule confuses it. In the administration’s own documents, persuasive evidence could
be “alleged violations” (Attachment B, page 2).

Further, these “do as [ say, not as I do” regulations would set an untenable standard that even
the federal government could not meet. For example, in fiscal year 1998, federal employee
unions filed 5,704 unfair labor practice charges against the federal government and the

1
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Occupational Safety and Health Administration issued 2,124 citations to the federal
government. More recently, rampant violations of the Fair Labor Standards Act have been
brought to light, leading to a class action lawsuit against the Department of Justice. If the
Department of Justice’s attorneys cannot figure out how to comply with the complicated
regulations of the FLSA, how is the average businessperson expected to comply?

Altogether, as Attachment C indicates, there were over 60,000 allegations, citations.
violations, and enforcement actions taken against the federal government in 1997 and 1998.
If the government were to impose the blacklisting regulations upon itself, the Clinton
Administration would likely be determined nonresponsible for contracts under the proposed
blacklisting regulations. Under the proposal, a contracting officer could determine that any
uncertain combination of the federal government’s 60,000 charges would suffice to meeta
standard of “substantial noncompliance.”

Federal regulations already provide for the debarment or suspension of contractors who lack
business ethics and integrity required to perform federal work. A list of suspended or
debarred contractors is maintained for a contracting officer’s reference to ascertain if a
contractor is eligible for a contract award. This list is compiled by the General Services
Administration after a company or individual has been given notice that action is being taken
against them. Debarment and suspension is outlined in FAR Part 9-4. Notification
requirements and time frames are specified. The opportunity to rebut charges a contractor
believes are unfair or false is also described. The existing process does not deny a contractor
due process when the federal government is deciding whether or not to deprive a company of
economic opportunity.

At its recent Midyear Meeting in Chicago, the AGC Board of Directors unanimously passed
a resolution that included strongly worded opposition to the regulations. AGC’s resolution
notes that federal contracting officers and debarment officials already have broad discretion
to deny comtracts, and that those officials have used that discretion when necessary. In
addition, the resolution deplores the Administration’s attempt to politicize federal contracting
and urges AGC to use any lawful means necessary to stop these regulations from becoming
final (Attachment D).

AGC believes the following summarizes the most onerous provisions of this proposal.

e The proposal would corrupt the review standards long used to decide whether a
contractor is “responsibie.” Far from clarifying those standards, the proposal would
cause great uncertainty and insert political influence into the federal contracting process.

e The proposal would dispose of any requirement that there be a connection between legal
violation and a firm’s honesty, integrity or ability to perform federal work.

» The proposal would shift the responsibility for making complex, competing responsibility
judgments from specialized agencies to contracting officers who lack training.
experience, and resources to make those judgments. This proposal is equally unfair to
contractors and contracting officers. It would put such officers in the untenable position

2
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of trying to interpret and apply legal standards far outside the scope of their training and
experience.

» The proposal would intrude on the primary jurisdiction of the National Labor Relations
Board and other specialized agencies to which Congress has assigned primary
responsibility enforcement.

» The proposal disregards not only the purpose of routinely determining whether
contractors are “responsible,” but also the well-cstablished and effective procedures for
debarring ethical firms. It also treads on every contractor’s right to due process.

» The proposal also amends FAR Part 31 in a way that will disrupt the balance of labor and
management required by federal law. Federal statutes determine which costs are
allowable and unallowable, whether or not they are related to union organizing
campaigns. The proposed regulations would clearly upset the “impartizl” balance that has
existed for years.

AGC thanks the House Small Business Committee for holding the hearing on this proposed
regulation. Despite the Administration’s assertions, this is not a clarification. The blacklisting
regulation undermines Congressional authority regarding the Fair Labor Standards Actand
upsets the neutral stance toward labor-management relations. This regulation will not
increase the quality of goods and services provided to the government. Sadly, it undermines
recent efforts to streamline federal procurement.
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Attachment A
37360 Federal Register/Vol. 64, No. 131/Friday, July 9, 1993/Proposed Rules
DEPARTMENT OF DEFENSE SUPPLEMENTARY INFORMATION: of integrity and business ethics and

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 8 ard 31
[FAR Case 52—010]
RiN 9000-A140

Federal Acquisition Regulation;
Contractor Respansibility, Labor
Relations Costs, and Costs Relating to
Legal ang Other Proceedings

AGENCIES: Department of Defense (Do),
General Services Administration {G8A),
and National Aercnautics and Space
Administration (NASAL

ACTION: Proposed rule.

SsumMAaRY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council (the
Councils) are proposing to amend the
Federal Acquisitico Regulation (FAR) to
clarifv coverage and give examples of
suitable contractor responsibility
considerations, as well as to make
unallowable the costs of attempting to
influence employee decisions regarding
unionization, and make unallowatle
those legal expenses related to defense
of judictal or administrative proceedings
brought by the Federal Government
when a contractor is found to have
violated a law or regulation, or the
proceeding is settled by consent or
compramise, except to the extent
specifically provided as part of the
seitlement agreement.

DATES: Comments should be submitted
on or before November 8, 1999 to be
considered in the formulation of a final
rule.

ADDRESSES: Interested pames should
submit written comraents to: General
Services Administration, FAR
Secretariat (MVR), 1800 F Street, NW,
Room 4033 ATTN: Laurie Duarte
Washington, DC 20405,

Address e-mail comments submitted
via the Internet to: farcase. 89~
010@gsa, gov.

Please submit comments only and cite
FAR case 39010 in all correspondence
refated to this case.

EOR FURTHER INFORMATION CONTACT: The
FAR Secretariat, Room 4035, GS
Buxldms«; Washington, DC. 20405, at
014733 for info i
E,n\ah ng to status or pubdiication
schedules. For clarification of content,
M. Ralph De Stefanc,

ement Analyst, at {(202) 501~

38. Please cite FAR case 99010

A. Background
1. FAR Responsibilite Criteria

This proposed rule revises FAR
9.104~1(d} and {e} to clarify coverage
concerning contractor responsibility
considerations, by adding examples of
what falls within the existing definition
of “an unsatisfactory record of integrity
and business ethics.” The proposed
amendment will provide contracting
officers with guidance concerning
general standards of conractor
compliance with applicable laws when
making pre-award responsibility
determinations.

A prospective contractor’s record of
compliance with laws and regulations
promulgated by the Federal Government
is a relevant and important part of the
overall responsibility determination.
This proposed FAR amendment clarifies
the existing rule by providing several
exarmples of what constitutes an
unsatisfactory record of compliance
with laws and regulations. These
examples are premised on the existing
principle that the Federal Government
should not enter into contracts with
contractors who do not comply with the
law. For example, the proposed rule
clarifies that a prospective contractor’s
failure to comply with applicable tax
laws may be considered by the
contracting officer in making a
responsibility determination. Similarly,
the proposed rule attempts to clarify the
fact that an established record of
employment discrimination would be a
relevant part of the contracting officer’s
responsivility determination because
such a record or pattern is a strong
indication of a contractor’s overall
willingress or capability to comply with
apphcable laws.

Normally, the contracting officer
should base adverse responsibility
determinations invi ohmg violations of
law or regulation upon a final
adjudication by a competent authority
concerning the underlying charge.
However, in some circumstances, it may
be appropriate for the contracting officer
to base an adverse responsibility
determination upen persuasive
evidence of substantial noncompliance
with a law or regulation (i.e., not
Lso‘ated or trivial, but repeated and

ial violations 351 a

have the necessary workplace practices
to assure a skilied, stable and
productive workfors
seeks to further the Government's
best practices by ensuring the
Government does business only with
high-performing and successfut
companies that work to maintain a geod
record of compliance with applicable
Taws,

2. Cest Principle Changes

This proposed rule revises the cost
principle at FAR 31.205-21 to make
unallowable those costs relating to
attempts to influence smployee
decisions regarding unionization. This
cast pnncxple change is in furtherance
of the Government's long-standing
policy to remam peutral with respeﬂ to
emplayer-employee labor disputes (see
FAR Part 22). Some contractors are
iming, as an allowable cost, those
es designed to influence
employees with regard to unionization
decisions. Inasmuch as a number of
cost-based Federal programs have long
made these types of costs usallowable
as a matter of public policy (e.g.. see 29
U.8.C. 1553(cl{z). 42 US.C.
1395x{(¥){1)(N}, 42 1J.5.C. 9839{e}, and
42 U.S.C. 12634(b)(1)), equity dictates
that this same principle be extended to
Government contracts as well.

The proposed rule also revises TAR
31.205-47 to make clear that costs
relating to legal and other proceedmg:
are unallowable where the outcome \s a
finding that a contractor has viclat
law or regulation, or where the
proceeding was settled by consent ov
compromise {except that such costs may
be made allowable 1o the extent
specifically provided as a part ofa
settlernent agreement). At preseat, the
relevant cost principle generally makes
unallowable legal and other proceeding
costs where, for oxample. in a criminal
proceeding, there is a conviction; or
where, for example in a civil
proceeding, there is a monetary penal!'
imposed. There are a number of civil
proceedings brought by the Federal
Goverament each year “that do not result
in imposition of a monetary penalty
{e.g.. NLRB or EEOC prsceedm
which do involve a finding or
adjudication that a conwwactor has
violated a law or regulation, and where

pattern or practice by a prospective
contractor. The facts and circumstances
in each such case will require clese
scrutiny and examination.}.

Ao sfficient, economical and well-
functioning procuremen! system
requires the award of contracts to
organizetions that meet high standards

appropriate remedies are Lhen ordered
Under the proposed rule, th

allowability ofleval and other

proceedi
whether or not a contractor is .cund t
have violated a law or segulation
than on the nature of the te :
imposed. Taxpayers should
pay the legal defense costs associated
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with adverse decisions against
contractors, especially where the
proceeding is brought by an agency of
the Federal Government

3. Additional Considerations

In order to give greater eifect to the
FAR responsibility clarifications being
proposed, please provide comments and
suggestions concerning whether the
provision appearing at FAR 52.208-5,
Certification Regarding Debarment,
Suspension, Proposed Debarment, and
Other Responsibility Matters, should be
amended to provide for enhanced
responsibility disclosure relative to this
proposal.

This is not a significant regulatory
action and, therefore, was not subject to
Office of Management and Budget
review under Section 6(b} of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

B. Regulatory Flexibility Act

within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because most contracts awarded to
small entities do not involve use of
formal responsibility surveys. In
addition, most contracts awarded to
smmall entities use simplified acquisition
procedures or are awarded on a

ve fixed-price basis and do not
require the submission of cost or pricing
or information other than cost or
ing data, and thus do not require
zpplication of the FAR cost principles.
An Initial Regulatory Flexibility
Analysis has, therefore, not been
performed. Comments are invited from
small businesses and other interested
parties. The Councils will consider
comments from small'entities
concerning the affected FAR subparts in
accordance with 5 U.S.C. 610. Interested
parties must submit such comments
separately and should cite 3 U.S.C. 601,
et seq. (FAR case 99-010), in
correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the proposed FAR
changes do not impose information
collection requirements that require the
approval of the Office of Management
and Budget under 44 U.S.C. 3501, et
seq.

List of Subjects in 48 CFR Parts 9 and
31

Government procurement.

Dated: July 1, 1999
Jeremy F. Olson,

Acting Director, Federal Acquisition Policy
Division.

Therefore, DoD, GSA, and NASA
propose that 48 CFR parts 9 and 31 be
amended as set forth below:

1. The authority citation for 48 CFR
parts 9 and 31 continues to read as
follows:

Authority: 40 U.S.C. 486(c); 10 U.S.C.
chapter 137; and 42 U.S.C. 2473(c).

PART 9—CONTRACTOR
QUALIFICATIONS

2. Amend section 9.104-1 to revise
paragraphs {d) and {e) to read as follows:

9.104-1 General standards.
B B . . .

{d} Have a satisfactory record of
integrity and business ethics {examples
of an.unsatisfactory record may include
persuasive evidence of the prospective
contractor’s lack of compliance with tax
laws, or substantial noncompliance with
labor laws. emplovment laws,
environmental laws, antitrust laws or
consumer protection laws);

(e) Have the necessary organization,
experience, accounting and operational
controls, and technical skills, or the
ability to obtain them {including, as
appropriate, such elements as
production control procedures, property
control systems, quality assurance
measures, and safety programs
applicable to materials to be produced
or services to be performed by the
prospective contractor and
subcontractors) (see 9.104-3(a)} and the
necessary workplace practices
addressing matters such as training,

worker retention, and legal compliance
to assure a skilled, stable and
productive workforce;

PART 31—CONTRACT COST
PRINCIPLES AND PROCEDURES

3. Revise section 31.205-21 to read as
follows:

31.205-21 Labor relations costs.

(a) Costs incurred in maintaining
satisfactory relations between the
contractor and jts employees, including
costs of shop stewards, labor
management committees, employee
publications, and other related
activities, are allowable

{t) Costs incurred for activities related
to influencing employees' decision
regarding unionization are unallowable.

4.In section 31.205-47, redesignate
paragraphs (b}(3] through (b){3) as
paragraphs (b)(4) through (b)(6) and add
new paragraph (b}(3): and revise
redesignated paragraphs (b)(3) and (b){5)
to read as follows:

31.205-47 Costs related to legal and other
proceedings.
‘ « N . .

)+ "

(3) In a judicial or administrative
proceeding brought by the Government.
a finding that the contractor violated a
law or regulation;

N B . * *

(5} Disposition of the matter by
consent or compromise if the
procesding cousd have ied 1o
outcomes listed in paragraphs {b){
through (4) of this subsection (but see”
paragraphs (c) and {d) of this
subsection); or

(6} Not covered by paragraphs (b){(1)
through (5) of this subsection, but where
the underlying alleged contractor
misconduct was the same as that which
led to a different proceeding whose
costs are unallowable by reason of
paragraphs (b)(1} through (5) of this
subsection.

{FR Doc. 99-17298 Filed 7-8-99: 8:45 am]
BILLING CODE §820-EP-P
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AtZachment B

CONTRACTOR RESPONSIBILITY AND COST PRINCIPLE CHANGES
Q: ‘What does the proposed rule do?
Al The proposed rule will do three things:

First, the proposed rule will clarify the so-called "responsibility” criteria contained in the
Federal Acquisition Regulation (FAR) - the rule that governs all government contracting
procedures.  The purpose of this proposed clarification is to specify that a firm’s record
of compliance with ali Federa! laws may be considered by the Contracting Officer in
making & contract award determination. Under present law, Federal contract awards may
only be made to firms that have a record of "integrity and business ethics.” The
proposed rule would add examples to the FAR to more clearly indicate what would
constitute a record of "integrity and business ethics.™ For example, under the proposed
rule, a prospective contractor's lack of cornpliance with tax laws, or substantial
noncompliance with laws goveming laber and employment, wages and hours, health and
safety or equal employment oppertunity, could be considered by the Contracting Officer
in determining whether particular business firms is “responsible” for pwrposes of bring
awarded Federal contracts. b2 LY

The proposed rulc does not change cxisting government contract law, it only clarifies it

Secord, the proposed rule will change certain "cost principles” contained in the FAR to
prohibit the reimbursement of contractors’ legal expenses when they lose in 2 civil

__proceeding brought by the Federal Government. Under current rules, there are a number
of civil proceedings whete contractors may be reimbursed for their legal expenses even
when they lose in a case brought by the Government. The Administration’s proposal
would stop this practice. Contractors would continue to be reimbursed for their legal
costs when they prevail in civil suits brought by the Government, or in cases where
payrment of legal costs is cxpressly made a part of a settlement agreement.

Third, the proposed rule will stop reimbursement of contractors costs incurred for
activities designed to influenced employees with respect to unionization {either for or
against unionization). Under current rules, the Federal Government reimburses
contractors for their costs relating to anti-union activities, or cther activities designed to
influence employees conceming unionization. The proposed rule will further the
Govemnment's long-standing policy of remaining neutral with respect to employer-
employee labor disputes.
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How will Contracting Officers make this determination? What special
qualifications do they possess? Isu’t the job of the Contracting Officer to awarg
and administer coatracts, not to determine a firm’s record of compliance with all
sorts of Federal laws and regulations?

In most cases, Contracting Officers will base adverse responsibility determinations
involving violations of law or rogulation upon 2 final adjudication by 2 competent
autherity conceming the underlying charge (i.e., a decision by an administrative entity or
a Court with jurisdiction over the underlying matter). However, in some circumstances,
it may be appropriate for the Contracting Officer to base an adverse responsibility
determination upon persuasive evidence of substantial non-compliance with a Jaw or
regulation. Such evidence of substantial non-compliznce may bebased upon a charge
that the Contracting Officer finds to have strong weight or merit essociated with ti. For
example, although the filing of a complaint by a Government adjudicatory or
enforcement agency, or its chief legal officer (e.g., the EEOC in a case involving alleged
employment discrimination, the NLRB in 2 matter involving an alleged unfair labor
practice, or the Department of Labor in a matter invelving alleged violations of OSEA of
the FLAA) while standing alone may not dictate the Contracting Officer’s decision, - .=
complaint may nonetheless, constitute evidence of substantial non-compliance, i.c.,
isolated or trivial, but repeated and substantial violations establishing a pattem orpre :2¢
by a prospective contractor.  The facts and circumstances in each such case will requ.. -
close scrutiny and examination. :

Why the proposed changes to the cost principles?

The propesed cost principle change is in furtherance of the government’s long-standing

.. pelicy to remain neutral with respect to employer-employce labor disputes, It has come

" to the FAR Council's attention that some contractors are claiming, as an allowable cost,
those activities designed to influence employees with respect to unionization decisions.
Inasmuch as a number of cost-based Federal funding programs have long made these
types of costs unallowable as a matter of public policy (¢.g., see 29 U.8.C. 15353(c)(1}
—"The Job Training Partnership Act," 42 U.S.C. 1395x(+)(1)(V) ~ "Medicate,” 42 U.S.C.
9839(c) ~ "Head Start,” and 42 U.S.C. 12634(b)(1)) - "the National Service Act.” equity
dictates that this same principle be extended to Government contracts, as well.

Finally, the FAR Council is proposing to amend the cost principles to make clear that
costs relating to legal and other proceedings are unallowable where the outeome is 2
finding that 2 contractor has violated 2 law or regulation, or where the proceeding was
setled by consent or compromise (except that such costs may be made allowable to the
extent specifically provided as a part of 2 settlement agreement). At present, the relevant
cost principle generally make unallowable legal and other proceeding costs where, for
example, in a criminal proceeding, there is & conviction; or where, for example, i a civil
proceeding, there is a monetary penalty imposed. It has been brought to the FAR
Council’s attention that there are a number of civil proceedings brought by the Federal
Government each year that do not rasult in imposition of & monetary penalty (2.8, NLRB
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What is the status of the rule? What are the procedures for issuance?

The status of the rule s that it is an initial proposal state only. The Administration wilt
shortly forward the proposal to the members of the FAR Courcil (the group that issues
Govemment procurement regulations). The FAR Council will review the proposal and
have it published in the Fedoral Register for public comment. The public conument
consideration and analysis period generally tekes several months. Therefore, it is not
likely that a final rule could be in effect before Fall 1999 (and possibly later).

Why all the talk about "blacklisting™?

This is simply incorrect. No "blacklists® or other attempts to punish contractors are
being attempted. The only purpose of the proposed rule is to protect the Government
from having to do business with serious law breakers. Of course, some contractors that
have a poor record of compliance with various Federal laws might find themselves
ineligible for future contract awards.

Why Is this rule even-necessary?

A prospective contractor’s record of compliance with laws and regulations promulgated
by the Federal Government is 2 relevant and important part of the overall responsibility
determinetion. This proposed FAR amendment clarifies the existing rule by providing
several examples of what constitutes an unsatisfactory record of compliance with laws
and regulations. These examples are premised on the existing principle that the Federal
Government does not water into contracts with law breakers.

For example, some Conlracting Officers have inquired as to whather a prospective
contractor’s failure to comply with applicable tax laws may be considered in making 2
responsibility determination. The proposed rule clarifies that such a circumstance may
be considered by the Contracting Officer.  Similarly, inquiries have been made
conceming contractors with a record of employment discrimination. Again, the
proposed rule attempts fo ¢larify the fact that an established record of employment
discrimjnation would be a relevant part of the Contracting Officer's determination
because such a record or pattern is a strong indication of a contractor’s overall
willingness or capability to comply with applicable laws.
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or EEOC proceedings), but which do invelve a finding or adjudication that a contractor
has violated 2 law or regulation, and where appropriate remedies arc then ordered.

Under the proposed rule, the allowability of legal and other proceedings costs would
depend on whether or not a contractor is found to hava violated ‘a law or regulation rather
than on the nature of the remedy imposed. Taxpayers should not have to pay the legal
defense costs associated with adverse decision against contractors, especially where the
proceeding is brought by an agency of the Federal Government.
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Attachrment C
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Graph Sources
Attachment C

» According to the Federal Labor Relations Authority (FLRA), the federal government
had 5.323 unfair labor practice charges filed in 1997.'

 The federal government reached a collective bargaining impasse 148 times in 19977

e FLRA’s preliminary estimates for unfair labor practices charges are 5,702 in 1998.
There were 175 bargaining impasse cases filed in 1998.°

« For Fiscal Year 1998, the Oceupational Safety and Health Administration issued the
federal government 2,124 citations.*

e The Department of Justice is facing a class action lawsuit for failing to pay 12,400
department lawyers “millions of hours™ in overtime. This violation of the Fair Labor
Standards Act could result in a half billion-dollar settlement.”

» The Environmental Protection Agency took 365 enforcement actions against federal
facilities in 1996.°

» Fully one~quarter of federal facilities are not in compliance with the Clean Water Act
and the Clean Air Act”

» Currently, the government has 36,333 unresolved bias cases being investigated by the
Equal Employment Opportunity Commission.®

' 19% Annual Report, Federal Labor Relations Autherity, Fiscal Year 1997.
219" Annual Report, Federal Labor Relations Authority, Fiscal Year 1997.

* Initial findings of the Federal Labor Relations Authority.

4 OSHA website, Standards Cited, Division J, Al] sizes: Federal.

3 The New York Times, August 25, 1999, P. A-1,

¢ State of Federa] Facilities Report 1995-96, Environmental Protection Agency

7 State of Federal Facilitics Report 1995-96, Environmental Protection Agency.
8«1 ubricating the Machinery,” The Washington Post, August 27, 1999, p. A-27.
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Attachment D

AGC BOARD RESOLUTION
ON THE CLINTON ADMINISTRATION’S
PROPOSED REGULATIONS
ON FEDERAL CONTRACTING PROCEDURES

WHEREAS, federal contracting officers and debarment officials have long had
broad discretion to deny federal contracts to firms that are not presently
responsible to perform such contracts;

WHEREAS, federal contracting officers and debarment officials have long
exercised such discretion only where and when necessary to protect the federal
government’s legitimate business interests;

WHEREAS, the Administration has proposed new federal regulations that would
have the purpose and effect of coercing such professionals to subordinate their
professional judgment to the Administration’s political agenda;

WHEREAS, such coercion is and shall be unacceptable to the Associated General
Contractors of America,

NOW THEREFORE, it is RESOLVED that the Associated General Contractors of
America does and shall continue to deplore the Administration’s effort to politicize
federal contracting procedures; and

It is FURTHER RESOLVED that the Associated General Contractors of America

does and shall oppose the proposed regulations in the strongest possible terms and
shall take all Jawful steps necessary to prevent such regulations from taking effect.

Adopted September 306, 1999
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CHAMBER OF COMMERCE

OF THE

UNITED STATES OF AMERICA

R. BRUCE JOSTEN 1615 H StreeT. N.W.
Wasnmnaron, D.C. 20062-2000

ExccuTive Vice PreseENT 202/463-5310

GOVERNMENT AFFAIRS

October 21, 1999

The Honorable James Talent

Chairman

House Small Business Committee
United States House of Representatives
Washington, DC 20515

Dear Chairman Talent:

T want to thank you for holding an oversight hearing today on the Administration’s
proposed government procurement “blacklisting” regulation. The U.S. Chamber of
Commerce, the world’s largest business federation, representing more than three milfion
businesses of every size, sector, and region, appreciates your concern for the impact this
misguided proposal will have on all government contractors, including small employers.

The proposed regulation, issued on July 9 of this year, would effectively “biacklist”
companies from eligibility to receive government contracts if they do not have a satisfactory
record of compliance with employment, tax, anti-trust, environmental or consumer protection
laws. (See 64 Fed. Reg. 37360). This issue is of great concern to the business community
for many reasons, as discussed below, but particularly because its standards for compliance
are so broad and vague as to be meaningless, effectively empowering government agents
with unlimited discretion to deem which contractor will, or will not be, favored with a
government contract. The regulation, not surprisingly given its political history, also has the
potential for usc as a weapon by unions against businesses that contract to provide services
and products to the federal government. The proposed regulation threatens not only the loss
of jobs, but also to upset the delicate balance of federal government neutrality in the
labor/femployer context.

Although the Chamber will be submitting formal comments for the rulemaking
record, attached are some points that we urge you to consider as you examine this important

issuc.

In closing, 1 reiterate the Chamber’s strong opposition to this proposed regulation.
Your interest and concern for this important issue is greatly appreciated.

Sincerely,

W e —

R. Bruce Josten
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Reasons Why the Clinton/Gore Administration’s Proposed Federal
Procurement “Blacklisting” Regulation is Bad for Small Business

The Impact of the Proposed Regulation is Not Limited to Large Businesses

It should be emphasized that it is not only large businesses that will suffer the consequences
of “blacklisting” under the proposed regulation. To the contrary, if implemented, the
proposed regulation will have a large, profound effect on small business. For example, 20
percent — over $41 billion in 1997 — of all government contracts are awarded to small
businesses. Yet it is the small business that is least capable of implementing new government
regulations — it costs small businesses twice as much as large businesses to do so. In
addition, small businesses, more frequently than large, find themselves in inadvertent
violation of various federal paperwork requirements. Such minor violations would end up on
a firm’s record of compliance for purposes of the proposed regulation and would inhibit their
ability to qualify for federal contracts.

Contractors May be Presumed Guilty: Mere Allegations Enough

Under the proposed regulations, government contracting officers would have the power to
deny federal contracts to companies that are merely accused of violating employment and
other laws. A charge need not even be finally adjudicated before being considered as part of
an employer’s record to be reviewed. For example, union complaints pending with the
NLRB, OSHA charges, IRS and EPA allegations, as well as other allegations, can all be
considered even before a final determination of guilt or innocence is made. Punishment
before violations are even proven is hardly fair.

Regulation Language is Subjective and Vague

The draft blacklisting regulation will permit federal agency contracting officers to determine,
on a case-by-case basis, which contractors get contracts and which do not. These contracting
officers, managed by political appointees, will be judge and jury in deciding who has a
satisfactory record of compliance with federal laws. What constitutes satisfactory compliance
with the law is unclear, and what “record” would be looked at is unclear, leaving open the
door to subjective, conflicting, and unfair interpretation by political appointees and agency
burecaucrats. Agency procurement officers are hardly equipped to make that determination.

Even the Best-intentioned Employer Can Get Caught in the Vast Maze of Confusing
and Often Conflicting Agency Rules and Regulations

The universe of law and regulation to which employers are subject is vast, covering almost
every conceivable topic. For example, employers must comply with employment, tax,
environmental, anti-trust, and many other areas of law and regulation in the course of running
a business. The expanse of employment law and regulation alone is enormous — covering
areas such as wage and hour, pension, affirmative action, immigration, safety and health,
plant closing, labor relations, and discrimination, to name but a few. The Code of Federal
Regulations relating just to employment laws covers over 4,000 pages of fine print. Even the
federal government, with its legions of agencies and specialists with expertise in every
nuance of the law, seems confused by what is or is not required by the workplace laws. A
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1994 report by the General Accounting Office (GAO/HEHS-94-138) revealed that not only
do agencies often not know the answer to employer inquiries, they often give conflicting
responses as to what is required of employers. The GAO Report noted that “the magnitude,
complexity, and dynamics of workplace regulation pose a challenge for employers of all
sizes.”

The difficulty of achieving total compliance with the impenetrable thicket of federal law and
regulation is aptly illustrated by the Clinton/Gore Administration’s own experience. For
example, the federal agencies’ record of compliance with employment laws is far from
perfect. Tn fact, if the federal government were held accountable under the standards of the
Clinton/Gore Administration’s own proposed regulation (which, of course, it is not), it would
likely be ineligible for government contracts in many instances. Note the following recent
statistics on federal agency violations of federal law:

Equal Employment Opportunity Charges

The total number of EEO charge complaints filed against the tederai government in FY98
was 28,147. However, the agency’s inventory of complaints, representing previous years’
cases and those filed in FY98 was much larger, at 36,333. Of the charges resolved in FY98,
7.2% were found to be meritorious.

NLRB Charges

The total number of unfair labor practice (ULP) charges filed against the federal government
in FY98 was 5,702. At the end of the calendar year, 1998, 2,122 charges were pending
against the federal government.

OSHA Complaints
There were 767 OSHA inspections of federal government agencies in FY98, which resulted
in 2,274 cited violations.

Environmental Violations

In FY98 alone, EPA imposed 55 penalties for environmental violations against federal
agencies ranging from the Department of Defense, the Department of Energy, the U.S. Postal
Service, the Bureau of Indian Affairs, the General Services Administration, the U.S. Forest
Service, the Corps of Engineers, the Department of Interior, the Federal Law Enforcement
Training Center, the U.S. Department of Agriculture, and the Department of the Treasury.
Federal agencies have violated hazardous waste laws at over 2,000 sites, including 150 of the
worst hazardous waste cleanup sites in the nation.

23 Million American Workers’ Jobs Could be at Risk

GAO estimates that companies with federal contracts and subcontracts employ 23 million
American workers. A federal contracting officer’s decision to deny a company a federal
contract based on subjective and unfair interpretations of the blacklisting regulation could put
that company and its employees out of business.

Regulations Would Turn Back the Clock on Streamlining of Federal Procurement
Process

Congress since 1984 has enacted several measures designed to streamline and simplify the
federal contracting process in order to increase efficiency and lower costs. These efforts will
be significantly diminished if the Clinton/Gore Administration’s blacklisting regulation is
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permitted to become law. In addition to raising the costs of doing business with the federal
government, the proposed blacklisting regulations will introduce an additional layer of
bureancracy and red tape into the contracting process.

Further, there has been no showing that the proposed regulation will lead to more efficient
government contracting by the federal government. It is the taxpayer who will suffer as more
red tape and consideration of vague subjective factors extraneous to determining the best
possible product at the lowest cost to the government are introduced into the procurement
process.

Would Deny Recovery of Attorney’s Fees and Costs in Defending Against Government
Lawsuits and Countering Union Propaganda

Under existing law, government contractors are allowed to recover in their contracts with the
government “costs incurred for activities related to influencing employees’ decision
regarding unionization.” The proposed regulation would deny employers recovery of these
costs.

Currently, employers are allowed to recover costs incurred in defending against government
lawsuits or administrative proceedings in cases where the employer was “found” to have
violated an employment law or regulation, but was not convicted of a crime, was not found
liable for fraud, and no monetary penalty was imposed. The blacklisting regulations would
change that to prohibit recovery of all costs incurred in connection with a judicial or
administrative proceeding brought by the federal government in which there is a mere
“finding” that the contractor violated a law or regulation, or in cases that are resolved by
consent or compromise.

Back Door Attempt to Usurp Congress’ Authority

Only Congress possesses the authority to amend the employment and other laws of the land,
and the Clinton/Gore Administration’s proposed regulation is an attempt to circumvent the
legislative process by adding, through regulation, a new draconian penalty — disqualification
from government contracts — to those laws. Any changes to the laws should receive a full

airing by the public and by Congress, rather than through the back door of the administrative
agencies.

It’s All About Politics and Not Substance

Vice President Gore announced the Administration’s intent to enact these regulations at a
1997 meeting of the AFL-CIO Executive Committee. The AFL-CIO quickly followed with
a memorandum to its membership, searching for support for the announced initiative. The
interest of organized labor in this proposal is not coincidental.

The blacklisting regulation would arm unions with another weapon with which to target and
attack specific employers. For example, organized labor often files frivolous charges with
government agencies during organizing drives against employers to put pressure on those
employers to recognize, without an employee election, the union. The Clinton/Gore
proposal will increase that pressure because pending allegations could now be used by
government bureaucrats to disqualify employers from government contracts.
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October 21, 1999

The Honorable James Talent
Chairman

House Small Business Committee
2361 Rayburn House Office
Washington, DC 20515

Dear Mr. Chairman:

On behalf of the American Electronics Association, I would like to commend your committee for
holding a hearing on the proposed regulations recommending changes to the Federal Acquisition
Regulations (FAR) Parts 9 and 31-- contractor responsibility and unallowability of costs. I
respectfully submit the attached AEA position paper be included in the hearing record.

It is the position of AEA that the proposed changes to contractor responsibility regulations will
impede the ability of our members, large and small, to do fair business with the federal
government. If finalized, the regulations will serve to prevent companies that are allegedly
noncompliant with a law or regulation from obtaining federal contracts. Companies can be
denied contract awards based on alleged or actual violations of labor, employment, environment,
tax, or antitrust law. The contract officer must perceive these violations as ‘substantial’, but the
term is undefined. These changes also add commitment to worker retention and training as
contractor responsibility criteria. While companies strive to abide by all Federal regulations and
to provide a positive work environment for their employees, deviations and alleged deviations
from these practices should not deny award to a historically responsible contractor.

The proposed regulations also withhold due process by allowing denial of a contract on
“persuasive evidence of substantial noncompliance with a law or regulation.” Allegations need
not be proven in court to be grounds for denial and many small businesses lack adequate
resources for defense. Company size relative to number of complaints is not taken into account.
This lack of threshold can be particularly damaging to small and medium-sized businesses. In
addition, evidence can be interpreted at the discretion of a contracting officer without
consistency and will encourage third party influence.

These draft regulations are unnecessary. Current law already protects the Federal government
from companies with bad track records. These regulations will place all companies at risk of
being unfairly excluded from providing innovative and valuable high-tech products and services
to the government.
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The American Electronics Association is the nation’s largest high-tech irade group, representing
almost 3,000 U.S.-based technology companies. Membership spans the industry product and
service spectrum, from semiconductors and software to computers, Internet and
telecommunications systems and services. For 56 years, AEA has been the accepted voice of the
U.S. technology community.

AEA is looking forward to working with you to ensure that the interests of the small high-tech

businesses are addressed.

Sincerely,

L0 MLy

William T. Archey
President and CEO
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AMERICAN ELECTRONICS ASSOCIATION
POSITION PAPER
SUBMITTED FOR THE RECORD TO THE
U.S. HOUSE SMALL BUSINESS COMMITTEE
HEARING ON THE PROPOSED CHANGES TO PART 9 OF THE
FEDERAL ACQUISITION REGULATIONS
RELATING TO CONTRACTOR RESPONSIBILITY

Federal Contracting & The Proposed Contractor Responsibility Regulation:
Threatening the Government Procurement Process and Acquisition Reform

We must clear the thicket of regulations by undertaking a thorough review of the
regulations already in place and redesigning the regulatory processes to end the
proliferation of unnecessary and unproductive rules.

-Vice-President Al Gore
From Red Tape To Results: Creating a Government That Works Better
and Costs Less; Report of the National Performance Review

INTRODUCTION

Imagine that you are the president of a medium-sized, high technology company that
manufactures and sells computer printers and monitors. Your company previously did not
conduct business with the Federal Government. However, due to recent statutory changes that
have made commercial contracting with the Government much easier, your company has entered
the federal marketplace and performed successfully under a number of government contracts.

Two months ago, your company engaged in a particularly fierce competition to sell
computer equipment and devices to a particular federal agency with which your company has
previously done business successfully. You are confident about your chances for the contract
award considering your firm’s track record, but your Federal Government sales representative
suddenly informs you that your company has been precluded from further competition on this
contract. According to your sales rep, the agency contract officer (CO) determined that your
company failed to comply with the Federal tax code and therefore did not maintain the standards
of integrity and business ethics required of “responsible” federal contractors. Upon further
investigation, you find out that a competitor informed the agency’s CO that your company was
recently the subject of an Internal Revenue Service audit of your Last-In/First-Out (LIFO) dollar-
method inventory accounting practices at three of your manufacturing plants. Although your
company was audited, your firm was never assessed a tax deficiency and never charged with any
tax code violations.

As president of a company that works hard to comply with all laws and regulations
governing your firm’s activities, you are obviously enraged and disitlusioned. You never were
given an opportunity to respond to the audit “issue” before being barred from the competition,

DC1 30010535 v 1
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and you thought that many of the cumbersome government regulations that prevented your
company from previously doing business with the Federal Government were removed. Do you
protest the CO’s decision, remain complacent about the “black mark” that has just been leveled
at your company, or do you consider leaving the federal marketplace because of arbitrary
decisions that impact not only your ability to win federal contract awards, but also your business
reputation?

L THE ISSUE

If the scenario presented seems implausible, it is not. On July 9, 1999, the Clinton
Administration published draft changes to the Federal Acquisition Regulation (FAR) that
seriously threaten to impede the recent efforts to reform the Federal Government’s acquisition
process. The proposed regulation' would allow an agency’s contracting officer (CO) to bar a
company from consideration for a federal contract award if the CO determines that there is
“persuasive evidence of the prospective contractor’s lack of compliance with tax laws, or
substantial noncompliance with labor laws, employment laws, environmental laws, antitrust laws
or consumer protection laws.” The proposed regulation would also allow a CO to bar a company
from competition for award if the CO determines that the prospective contractor does not have
“the necessary workplace practices addressing matters such as training, worker retention, and
legal compliance to assure a skilled, stable and productive workforce.”

This proposed regulation threatens to replace the barriers to the commercial marketplace
that Congress has previously removed from the Government procurement process. The proposed
regulation does not set forth any adequate standards for the COs who will be evaluating
prospective contractors and making such important contractor “responsibility” determinations.
The proposed regulation does not provide any mechanism for training COs to recognize and
understand the often intricate and complex statutes and regulations involved with labor and
employment, environmental, antitrust, and consumer protection laws—nor should any CO be
expected to be experts in such a wide body of knowledge. The proposed regulation also does not
provide prospective contractors with an opportunity to respond to such adverse CO responsibility
determinations. Furthermore, the proposed regulation attempts to supercede an existing body of
procurement law geared to protect the Federal Government from unscrupulous and unethical
contractors. Although the Government is entitled to, and should, do business with ethical and
law-abiding companies, a proposed regulation which threatens to punish those companies that
endeavor to comply with the law should not be promulgated. As the proposed contractor
responsibility regulation currently stands, however, its arbitrary, vague, and unnecessary
standards risk losing the benefits and rewards that recent acquisition reform has brought to the
Federal Government and its contractors.

1I. BACKGROUND

A. Defining “Contractor Responsibility”

DC1 30010535 v 1
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When acquiring products and services. the Government generally conducts a
“background check” of its prospective contractors to determine if the contractors will be able to
satisty the Government’s particular contract requirements. This “background check™ is officially
known as a “contractor responsibility” determination. The government representative in charge
of making the responsibility determination is the agency CO handling the particular procurement.
The Federal Acquisition Regulations (FAR). which sets forth the general rules governing most
agencies’ procurement processes and practices, states that when making a responsibility
determination, a CO should review a prospective contractor’s financial resources, delivery
capabilities, contract performance history, business functions and skill, and facilities to determine
if the contractor has the “potential” to perform under a contract.” The FAR also states that a
prospective contractor “must have a satisfactory record of integrity and business ethics” in order
to be considered “responsible.” The FAR currently does not define the phrase “a satisfactory
record of integrity and business ethics;” however, this phrase is generally interpreted to mean
that a prospective contractor has not been indicted or convicted for a crime involving the
contractor’s business conduct.' As is evident, the contractor responsibility determination is a
subjective analysis geared towards assessing a prospective contractor’s business capability. This
analysis helps minimize the risk that a prospective contractor will not be able to perform a
contract once it is awarded.

The responsibility determination process vests considerable discretion in the CO for
deciding which prospective contractors will be able to compete for contract award. A CO may
only buy products or services from prospective contractors that are affirmatively determined to
be “responsible.” Therefore; a “nonresponsible” determination prevents prospective contractors
from further consideration for contract award. A prospective contractor can protest a CO’s
finding that the contractor is “nonresponsible.” However, because the CO’s responsibility
determination is inherently a subjective evaluation of a prospective contractor’s capabilities. the
tribunal hearing such a protest will not conduct a brand new responsibility evaluation. Instead,
the tribunal will review a CO’s responsibility determination only for “unreasonableness,”
“arbitrariness,” or an “abuse of discretion.”’

B. The Suspension & Debarment Process

In addition to the CO’s role in determining whether a prospective contractor possesses the
capability to perform a particular government contract, an agency may determine that certain
contractor actions threaten the integrity of the Government procurement process such that the
contractor should not be able to do business with the Government. The FAR sets forth two
specific procedures, “suspension”™ and “debarment,” which enable an agency to exclude
companies engaged in certain fraudulent and unlawful activities from generally doing business
with the Government.® The suspension regulations allow an agency to restrict temporarily a
contractor from consideration for contract awards. Suspensions are generally imposed upon the
indictment of, the initiation of legal proceedings against, or the investigation of a company for
fraudulent or illegal activity. Debarment prevents a contractor from receiving contract awards
for a period of up to three years. Debarments are usually imposed upon the conviction of, or a
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civil judgment against, a company for violations of procurement-related statutes (i.e.. the False
Claims Act, the False Statements Statute). Notably, both the suspension and the debarment
regulations permit contractor exclusion from the government contracting process for the
“commission of any . . . offense indicating a lack of business integrity or business honesty that
seriously and directly affects the present responsibility of a Government contractor or
subcontractor.™

Because of the serious impact that a suspension or debarment has on a federal
contractor’s business, the decision to suspend or debar a prospective contractor is handled by a
designated agency suspension or debarment official. The FAR’s suspension and debarment
provisions also allow a contractor to submit for agency consideration “information and argument
in opposition” to a suspension or proposed debarment.'” In addition, the FAR rules provide for
certain fact-finding hearings in both suspension and debarment contexts.! The FAR furthermore
specifically guides agency suspension and debarment officials to consider a number of mitigating
factors before rendering any suspension or debarment decision. For example, suspension and
debarments officials should consider a contractor’s: (1) standards of conduct and internal control
systems, (2) voluntary disclosure of the activity forming the basis of the pending suspension or
debarment decision, (3) cooperation with government investigators, (4) payment or agreement to
pay all civil or criminal fines, (5) disciplinary actions against the individuals responsible for the
unlawful activity, (6) implementation or remedial measures, (7) recognition of the seriousness of
any illegal actions."

C. Acquisition Reform & Its Relation to Government Contracting Regulations

Until recently, many commercial companies avoided doing business with the Federal
Government. Their apprehension of the federal marketplace stemmed from a cumbersome
acquisition process that relied on rigid regulations and procedures, inordinate paperwork.
detailed specifications, and constant government oversight through numerous audits and
inspections during contract performance. For those companies that did contract with the
Government, the extensive rules and processes governing federal procurement resulted in the
fulfillment of government program needs over the course of years instead of months. These
complex rules also led contractors to charge higher prices to the Government due to the required
compliance with government-unique requirements and the increased risk of severe penalties for
any noncompliance with these requirements. For many commercial companies and particularly
small businesses, however, the complexity and cost of doing business with the Government
simply prevented entrance into the federal marketplace.

Recognizing the procurement process limited government access to many state-of-the-art
products and services available in the commercial marketplace, Congress and the President
initiated a number of efforts to “streamline” the procurement system and “reform” the acquisition
process to make it simpler and easier for commercial companies to do business with the
Government. Among the most significant streamlining efforts on the executive front, President
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Clinton created the National Performance Review (NPR) in 1993, a task force led by Vice
President Gore with the goal of “creating a government that works better and costs less.” The
report of the NPR recommended that the Administration “simplify the procurement process by
rewriting federal regulations—shifting from rigid rules to guiding principles.”” More
specifically, the report of the NPR stated that the FAR “contains too many rules” that “are
changed too often.” The report directed the Administration to rewrite the FAR and the agency
FAR supplements to (among other principles):

. end unnecessary regulatory requirements;
. foster competitiveness and commercial practices, and;
. recommend acquisition methods that reflect information technology’s short life
14
cycle.

On the legislative front, Congress passed the Federal Acquisition Streamlining Act
(FASA) in 1994" and the Clinger-Cohen Act in 1996'® with the goal of realizing the efficiencies
and lower costs of the commercial marketplace by allowing the government procurement system
to emulate the commercial marketplace to the maximum extent possible. For example, FASA
and the Clinger-Cohen Act expressed a clear preference for government acquisition of
commercial items, discouraged contracting activities from establishing government-unique
design requirements, limited the cost disclosures required by the Truth in Negotiations Act for
contractors supplying commercial items, removed the applicability of certain statutory
requirements to commercial item subcontractors, created innovative procurement vehicles for
acquiring commercial products (particular information technology), and permitted the use of
simplified acquisition procedures for certain commercial item contracts.

The on-going procurement reform effort, boosted by such initiatives as the NPR, FASA,
and the Clinger-Cohen Act, has dramatically affected the government acquisition process. Many
more commercial companies, particular information technology firms, are conducting business
with the Federal Government due to the removal of restrictive and unnecessary rules formerly
associated with the federal procurement system. The Government is acquiring commercial
products and services with drastically reduced acquisition lead times. Perhaps most importantly,
the Government has realized significant savings in the cost of its products and services through
increased competition among commercial firms seeking to fulfill government requirements.

D. The Issuance of the July 9. 1999, Proposed Rule on Contractor Responsibility

Despite this acquisition streamlining effort, the Clinton Administration on July 9, 1999,
published draft changes to the FAR that dramatically alter the considerations COs may entertain
when making contractor responsibility determinations. The rule was originally intended to
prohibit companies with an “unsatisfactory record” of labor law practices from receiving federal
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contract awards. However, the proposed rule goes much further than merely preventing
companies with unsatisfactory labor records from doing business with the Federal Government.

Specifically, the proposed rule would amend the FAR’s contractor responsibility criteria
to permit COs to find that a prospective contractor does not have a “satisfactory record of
integrity and business ethics” (and therefore is “nonresponsible” and illegible for contract award)
when there is “persuasive evidence of the prospective contractor’s lack of compliance with tax
laws or substantial noncompliance with labor laws, employment laws, environmental laws,
antitrust laws or consumer protection laws.”'” The proposed rule does not incorporate a
definition of the phrase “persuasive evidence of substantial noncompliance™ into the FAR.
However. supplementary information to the proposed rule provides the following:

Normally, the contracting officer should base adverse responsibility
determinations involving violations of law or regulation upon a final adjudication
by a competent authority concerning the underlying charge. However, in some
circumstances, it may be appropriate for the contracting officer to base an adverse
responsibility determination upon persuasive evidence of substantial
noncompliance with a law or regulation (i.e., not isolated or trivial, but repeated
and substantial violations establishing a pattern or practice by a prospective
contractor. The facts and circumstances in each such case will require close
scrutiny and examination.

(emphasis added). Significantly, the proposed FAR change and the supplementary information
to the proposed rule do not define (as emphasized above): (1) the appropriate “circumstances” in
which a CO should consider the “persuasive evidence of substantial noncompliance” test; (2) the
types of evidence that a CO should consider as “persuasive evidence;” (3) the difference between
an isolated or trivial violation and a substantial violation of a law or regulation; (4) the meaning
of the phrase “pattern or practice;” and (5) the method of scrutiny or examination by which a CO
reviews the evidence of an alleged statutory or regulatory violation.

The proposed rule would also change the FAR s responsibility criteria to require that
prospective contractors maintain “the necessary workplace practices addressing matters such as
training, worker retention, and legal compliance to assure a skilled, stable, and productive
workforce.”'® The proposed rule and the accompanying supplementary information, however, do
not define the practices that are “necessary” to assure a skilled, stable, and productive
workforce.'

HI. THE PROPOSED RULE REPRESENTS A DIRECT THREAT TO FEDERAL
PROCUREMENT REFORM AND ACQUISITION STREAMLINING

AEA believes the Government should do business with ethical and law-abiding
companies. However, the proposed contractor responsibility regulation, as written, threatens to

replace the barriers to the commercial marketplace that Congress has previously removed from
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the Government procurement process. In general, the proposed regulation will greatly
complicate and potentially handicap the current federal procurement process. The following
summary presents a number of the streamlining goals of the NPR, FASA, and the Clinger-Cohen
Act which are directly contradicted by the proposed contractor responsibility rule:

. Contrary to the Procurement Reform Initiative to Eliminate Unnecessary Regulatory
Requirements, the Proposed Rule Attempts to Replace an Already Existing Body of
Law that Protects the Government from Contracting with Unethical Companies

Every federal agency has in a place a system that allows for consistent denial of contract
award to unscrupulous contractors—the suspension and debarment system. The suspension and
debarment process is an established system governed by elaborate rules and staffed with
designated agency officials who are experienced in determining whether a particular company
has engaged in conduct unbecoming of a federal contractor. Unlike the suspension and
debarment process, a CO’s responsibility determination is geared towards deciding whether a
prospective contractor will be able to fulfill the Government’s needs timely and efficiently. The
FAR also states that a prospective contractor “must have a satisfactory record of integrity and
business ethics” in order to be considered “responsible.”® This phrase has been interpreted, as
stated previously, to mean that a prospective contractor has not been indicted or convicted of a
crime that directly impacts on the contractor’s business conduct and ability to perform the
contract requirements.

The proposed rule seriously confuses the roles of the suspension and debarment system
and the CO responsibility determination in the federal procurement process. It attempts to place
specialized authority that has already been granted to designated agency suspension and
debarment officials into the hands of agency COs. If the Administration seeks to reinforce the
policy that the Government will conduct its business only with ethical contractors, the
suspension and debarment regulations are the appropriate place to reinforce this policy.
However, the suspension and debarment provisions already provide the Government with
adequate safeguards against those firms that continually fail to comply with federal statutes and
regulations.

. Contrary to the Procurement Reform Initiative to Eliminate Vague and Overly
Complex Rules and Regulations, the Proposed Rule Is Riddled with Uncertainties That
Would Prevent Companies From Getting Involved in the Federal Marketplace

The proposed regulation also adds substantial uncertainty to the contractor responsibility
determination process and the acquisition process in general. As a result, many commercial
firms will avoid (or perhaps be forced to avoid) the federal marketplace. A “nonresponsible™
determination may impact a contractor’s other federal business and may jeopardize a contractor’s
commercial business. Because of the relative importance of the responsibility determination, no
company wants to be determined nonresponsible based upon arbitrary or vague regulatory
requirements. However, the proposed rule completely fails to articulate any reasonable standards
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for COs when evaluating whether a prospective contractor “has a satisfactory record of integrity
and business ethics” or has “necessary workplace practices” regarding its workforce.

As the supplementary information to the proposed rule recognizes, an unsatisfactory
record of integrity or business ethics has generally meant that a prospective contractor was
adjudicated by a competent authority of violating laws or regulations relating to its business
conduct. The proposed rule seeks to amend the common interpretation of “unsatisfactory record
of integrity or business ethics” to mean “persuasive evidence” of noncompliance with tax, labor,
employment, antitrust, environmental, and consumer protection Jaw. For companies seeking to
do business with the Government, the proposed rule raises a number of uncertainties that will
remain within the discretion of the CO (and therefore will be difficult to protest), but
nevertheless complicate the acquisition process:

l. The Proposed Rule Is Not Necessarily Tied to the Contractor’s Ability To Perform

Under the proposed rule, a CO could determine that a contractor is “nonresponsible” for
alleged violations of laws or regulations that have nothing to do with the contractor’s ability to
fulfill the contract requirements. For example, a contractor alleged to have maintained
insufficient pollution control devices in violation of the Environmental Protection Agency’s
requirements may be deemed “nonresponsible” under the proposed regulation even though the
solicitation at issue concerned the furnishing of laptops, which was not impacted by. the alleged
EPA violation.

2. The Proposed Rule Does Not Accord Contractors with Any Due Process

The proposed rule fails to define the types of “evidence” that a CO must consider before
rendering a nonresponsible determination for failure to maintain a satisfactory record of integrity
or business ethics. Under the proposed regulation, allegations need not be proven in court before
a CO issues a nonresponsible determination. In addition, the regulation does not require that
allegations of noncompliance come from a particular source or tribunal. Instead, the regulation
permits COs to consider allegations from competitors, disgruntled employees, or other third
parties. While the CO is responsible for closely scrutinizing any allegations, the standard of
review of contractor protests of CO responsibility determinations insulates CO determinations
that are not the product of full and complete investigations. The proposed rule also does not
provide prospective contractors with an opportunity to submit information in response to an
allegation of statutory or regulatory noncompliance. Therefore, a CO may base his or her
nonresponsibility determination on evidence that may be controverted by the prospective
contractor. Furthermore, the proposed rule does not require that a CO consider certain mitigating
factors before issuing a nonresponsible determination. In other words, a prospective contractor
may be labeled “nonresponsible™ due to alleged regulatory violations, even though the
prospective contractor maintained a rigorous compliance program, or voluntarily disclosed the
facts relating to the potential violation. The proposed regulation, therefore, threatens to punish
companies that affirmatively attempt to comply with the law.

DC1 30010535 v 1 8
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3. The Proposed Rule Does Not Set Forth Any Clear Parameters for COs.

If the proposed rule enables COs to make nonresponsibility determinations because of
evidence of “substantial” noncompliance with labor, employment, tax, environmental, antitrust,
and consumer protection laws, COs need to understand when a violation of these laws is
“substantial.” However, the proposed regulation does not provide a definition of “substantial” in
the context of these laws. Furthermore, such a definition would be quite difficult to articulate,
considering that the areas of law identified in the proposed rule as requiring compliance are
complicated, complex, and occupy numerous volumes of statutes and regulations. The proposed
rule nevertheless leaves the difficult decision of what constitutes a “substantial” violation of
these laws in the hands of the CO, who is unlikely to be fully educated on the intricacies of all
labor, employment, tax, environmental, antitrust, and consumer protection laws. As is evident,
the proposed rule accords so much discretion to the CO that commercial companies will become
wary of a federal marketplace that seemingly could label them “nonresponsible” on the basis of
mere allegations concerning potentially insignificant statutory or regulatory noncompliance.

. Contrary to the Procurement Reform Initiative To Create an Acquisition Process
Which Mimics the Commercial Marketplace, the Proposed Rule Adds New
Government-Unique Contracting Requirements

The proposed rule also provides that in order to be considered responsibie, a prospective
contractor must maintain “the necessary workplace practices addressing matters such as training,
worker retention, and legal compliance to assure a skilled, stable, and productive workforce.”
The proposed regulation fails not only to define the workplace practices that are “necessary™ for
a favorable responsibility determination, but also to consider that many commercial firms may
not have implemented the unexplained “necessary workplace practices” that the Administration
seeks. A major goal of the acquisition streamlining effort was to reduce government-unique
requirements that are not a part of the commercial marketplace. By requiring that a responsible
contractor must have certain “workplace practices” “to assure a skilled, stable, and productive
workforce,” the proposed rule seeks to add an affirmative requirement to the contracting process
that will limit the base of commercial companies with which the Government can contract.

. Contrary to the Procurement Reform Initiative to Reduce Acquisition Lead Times, the
Proposed Rule Threatens to Stall the Acquisition Process

One of the main benefits of procurement reform is the reduction of time between the
original contract solicitation and the final contract award. The use of commercial practices and
procedures has enabled the Government to acquire its goods and services faster than ever before.
The proposed rule, however, risks the addition of unnecessary delays to the acquisition cycle.
As third parties seek to present COs with evidence of a prospective contractor’s noncompliance
with law or regulation, the COs will use up scarce resources and time to conduct investigations
or examinations of the allegations. Furthermore, to the extent that a CO determines that a

DC1 30010535v 1 9
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prospective contractor is nonresponsible due to such third party evidence, commercial companies
are likely to attempt to protest the CO’s decision. These protests, if timely filed, will further
delay the government’s acquisition process.

. Contrary to the Procurement Reform Initiative To Reduce the Administrative Burdens
on Government Contractors, the Proposed Rule Will Likely Lead to Increased
Contractor Costs that Will Either Be Passed on to the Government, Or Will Prevent
Companies from Contracting With the Federal Government

If prospective contractors risk nonresponsibility determinations as a result of mere
evidence of noncompliance with certain laws or regulations, and not final adjudication of guilt or
liability, contractors that seek to do business with the Government will incur legal costs to
defend most asserted violations of federal law, instead of settling various suits or complaints by
the Government or other third parties. To the extent that these legal costs could be passed onto
the Government,” the Government will obviously pay more for items and services that would
cost less if this proposed regulation is not adopted. However, the administrative burden of
litigating each lawsuit (or attempting to sway a CO that evidence in his or her possession is not
adequate to support a “nonresponsible” determination), especially to the extent that these costs
will not be reimbursed by the Government, may lead many commercial and small business
contractors away from the federal marketplace.

CONCLUSION

The implementation of a vague and arbitrary rule, which contradicts many federal
procurement reform initiatives and threatens government access to the commercial marketplace,
should not be allowed. As explained above, the proposed contractor responsibility rule will have
a significant, deleterious impact on the Government’s access to commercial products and
services and risk undoing many of the gains accomplished by procurement reform. The AEA
certainly supports the Administration’s desire to contract with ethical businesses. However, the
proposed contractor responsibility regulation is clearly not the appropriate method for carrying
out this desire.

FOR MORE INFORMATION, PLEASE CONTACT NANCY SAUCIER AT 202/682-4457
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MR. CHAIRMAN AND MEMBERS OF THE SMALL BUSINESS COMMITTEE:

Thank you for allowing us to present our views to your committee regarding the Clinton
Administration’s proposed regulations that change qualifications for federal contractors, known
in shorthand as the “blacklisting” regulations. LPA, Inc., formerly the Labor Policy Association,
is a public policy advocacy organization representing senior human resource executives of more
than 250 of the largest corporations doing business in the United States. LPA’s purpose is to
ensure that U.S. employment policy supports the competitive goals of its member companies and
their employees. LPA member companies employ more than 12 million employees, or 12
percent of the private sector workforce, and in 1997, comprised 36 of the top 100 federal
contractors measured by dollar volume. The proposed blacklisting regulations would have a
profound impact on our members.

In addition to the dramatic changes in federal contract law these regulations would create,
LPA is especially concerned with how organized labor would use the proposed changes to Part 9
of the Federal Acquisition Regulation (FAR) to assist its strategy of using so-called “corporate
campaigns” against targeted employers during organizing drives and contract negotiations. The
changes to Part 9 would require contracting officers to review a company’s history of
compliance with labor and employment laws, antitrust laws, environmental consumer protection
laws and tax laws. The added requirement would give unions greater incentive to file charges
with or request inspections by federal agencies. This is particularly the case during organizing
drives, where the unions often seek recognition as the employees’ collective bargaining
representative without a secret ballot election. This testimony aims to educate the committee
further about union corporate campaigns and how the proposed regulations would substantially
assist unions in achieving their goals.

Meanwhile, to put the regulations in context, it is necessary to understand that they are
the substitute for the Clinton Administration’s attempted 1995 executive order to ban federal
contractors from using permanent striker replacements. Several times Congress had considered
and rejected amendments to change federal law in this manner, a top labor priority. In 1995,
President Clinton issued an executive order barring federal contractors from current and future
contracts if they used permanent replacements in economic strikes. LPA and several other
plaintiffs immediately sued, successfully arguing before the District of Columbia Circuit Court
of Appeals in Chamber of Commerce v. Reich, 74 F.3d 1322 (D.C. Cir. 1996), that the executive
order exceeded the President’s authority under the Constitution. The lawsuit forced the
Administration to find a way to help organized labor using the power of federal contracts without
violating the Constitution, so the Administration turned to federal procurement rules.

Regulations Intended To Assist Union Organizing

From the time the regulations were first announced, it was clear that they were intended
to boost union organizing. Vice President Al Gore announced the regulations at a February 1997
AFL-CIO Executive Committee meeting. In his address to the committee, the Vice President
made clear what the Administration’s intentions were:
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This White House will take action to give the right to organize new teeth. If you
want to do business with the Federal government, you had better maintain a safe
workplace and respect civil, human and, yes, union rights.’

At an AFL-CIO organizing conference in September 1997, Gore again stated that the regulations
were intended to pressure federal contractors into unionizing:

[Clompanies that bust unions don’t get or keep Federal contracts. That ought to
be taken into account when they apply for Federal contracts.”

Union leaders viewed the denial of large federal contracts as a potent threat in their
renewed focus on organizing. The federal procurement process could be used as a hammer in
corporate campaigns to “encourage” federal contractors with non-union operations to accept a
union, similar to the way that the Office of Federal Contract Compliance Programs “encourages”
federal contractors to diversify their work forces.

The Use of Regulatory Pressure in Corporate Campaigns

In its effort to reverse the drop in private sector union membership, which fell to 9.6
percent in 1998.° organized labor is increasingly turning to corporate campaign tactics to put
pressure on employers to recognize unions even where their employees would not choose those
unions in a secret ballot election. As one union organizer put it: “Organize employers, not
employees.™

The D.C. Circuit Court of Appeals has defined a “corporate campaign” as:

a wide and indefinite range of legal and potentially illegal tactics used by unions
to exert pressure on an employer. These tactics may include, but are not limited
to, litigation, political appeals, requests that regulatory agencies investigate and
pursue emplover violations of state or Federal law, and negative publicity
campaigns aimed at reducing the employer’s goodwill with employees, investors
or the general public.5

In corporate campaigns, unions attempt to find any pressure point against a company that
will encourage the company to agree to the union’s demands. As the definition points out,
regulatory attacks are used frequently because they divert management’s attention to regulatory
compliance, paint the company as a bad actor in the media, and if the tactic is particularly
successful, cost the employer a significant amount of money.

In order to promote corporate campaign tactics, several union groups, individual unions
and the AFL-CIO have published manuals to guide local unions in organizing through corporate
campaigns. These guides explain the rationale behind corporate campaigns and provide tactical
suggestions and organizational templates. It is clear from the manuals that unions view Federal
law as a means to harass employers:
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Both public institutions and private companies are subject to all sorts of laws and
regulations, from the Securities and Exchange Commission to the Occupational
Safety and Health Act, from the Civil Rights Act to the local fire codes. Every
law or regulation is a potential net in which management can be snared and
entangled ®

Unions ensnare management by diverting its attention with lengthy regulatory
investigations. A manual from the Industrial Unions Department of the AFL-CIO
phrased it this way:

Businesses are regulated by a virtual alphabet soup of federal, state and local
agencies, which monitor nearly every aspect of corporate behavior. Although
these watchdog agencies employ inspectors to monitor compliance by companies,
most also rely on employees and other individuals to file complaints about
violations. Once the regulators are alerted to violations by a company, they
sometimes assume an adversarial relationship toward the offender.”

Union-generated regulatory harassment has many advantages in a corporate campaign.
Above all, it carries with it the imprimatur of the federal government. As demonstrated below, it
can result in substantial alleged violations and proposed fines, creating greater scrutiny of the
purported offender by other agencies. It is also cost effective for the union. Once a complaint is

made or a charge is filed, the government often takes responsibility for investigating and
prosecuting the allegation.

According to union strategist Ray Rogers, the creator of modern corporate campaigns, a
successful corporate campaign strategy “has a beginning point A and an end point Z. Point Z is
total defeat or annihilation of your adversary.” To be successful, Rogers emphasizes, “there has

to be an escalation of the fight."8
These sentiments are echoed throughout union literature:
Organizing is war. The objective is to convince employers to do something that

they do not want to do. That means a fight. If you don’t have a war mentality,
your chances of success are limited”

Within the regulatory sphere, escalation may involve allegations of more serious and
costly violations. As a corporate campaign manual from the Service Employees International

Union describes:

1t often takes a combination of tactics to win. . .. More often, you have to put
pressure in many ways so that the total cost of you campaign to the employer
begins to outweigh the benefits of rejecting your proposals.

By linking Federal contracts and regulatory compliance, the proposed regulations
make it easier for unions to escalate their harassment during corporate campaigns.
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Corporate campaign manuals recommend that organizers threaten federal funds or
contracts when pressuring companies that are union organizing targets because these threats are
effective. The more reliance a company places on federal contracts, the more successful these
strategies will be:

An employer may depend on lenders, investors, customers, clients, tenants,
patients, or government agencies to provide funds. The most effective outside
pressure tactics are often those which could put that flow of funds in jecpardyA”

To be effective the threats must appear to be real, even if they are not carried out:

The threat of action often has more psychological effect on management officials
than the action itself because they don’t know exactly what the impact may be. A
consideration in [deciding on a pressure strategy] is that power is not only what
the union has, but what the company thinks it has. Sometimes the threat exerts
more pressure than the action itself.?

A report by the George Meany Center for Labor Studies notes that threatening
government funds has been particularly successful in achieving union recognition without going
through a traditional NLRB-supervised election. This process is known as card check
recognition. The report states that the “most effective type of leverage [in gaining card check
recognition] appears to be the emploi?fer’s need for public dollars or regulatory assistance and the
union’s ability to thwart that need.”!

Unions have regularly used corporate reliance on public funds to wrestle card check
agreements from employers. For example, as stated in the Meany Center report regarding the
Hotel Employees and Restaurant Employees Union (HERE):

HERE has used the investment of public dollars in hotel development projects to
feverage neutrality and card check agreements in several cities across the U.S.}

Clearly, the proposed regulations would prove an effective union tool in forcing
companies to agree to card check recognition if implemented.

Unions Will Use Proposed Regulations as Organizing Tactic in Corporate Campaigns

As noted above, the proposed changes to Part 9 of the FAR would do much more than
clarify existing regulations. They would allow unions engaged in corporate campaigns to fire
two shots at once toward a targeted employer: the regulatory charges that would normally be
filed to harass an employer and the potential that any violations could lead to rejection of a
federal contract.

Under current federal procurement regulations, before a contracting officer may award a
contract, he or she must detenmine that the contractor is “responsible” as that term is defined in
the regulations. A responsible contractor is one that can demonstrate that it has the financial and
physical capacity to perform the contract. In addition, the contractor must demonstrate a
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“satisfactory record of integrity and business ethics” and the necessary organization, experience,
and accounting and other technical controls to perform the contract.

A contractor demonstrates that it has a “satisfactory record of integrity and business
ethics™ if it has followed applicable federal contracting laws and has not engaged in egregious or
unethical behavior on prior federal contracts. Only on rare occasions has a contractor been
disqualified from federal contracts as a result of labor law violations, and even then, the statutes
in question, such as the Service Contract Act provided for debarment as a sanction. Debarment
is a formal process of disqualifying an existing federal contractor for up to three years.

The proposed regulations would expand the concept of “integrity and business ethics™ by
adding the following parenthetical illustrations:

[Elxamples of an unsatisfactory record may include persuasive evidence of the
prospective contractor’s lack of compliance with tax laws or substantial
noncompliance with labor laws, employment laws, environmental laws, antitrust
laws, or consumer protection laws."”

The clear intent of the regulations is to require contracting officers to closely review a
contractor’s labor relations history, whether or not the violations are related to the contract in
question. Unions trying to pressure the employer could cause labor charges to be filed against
the company, causing greater scrutiny, if not disqualification.

The vague language of the regulations makes it difficult to determine exactly when a
contracting officer will be considered to have “persuasive evidence of substantial noncompliance
with labor laws.” The preamble to the regulations states that substantial noncompliance includes
not only “final adjudication by a competent authority,” such as a decision by a federal court of
appeals in an unfair labor practice charge case, but also “repeated and substantial violations
establishing a pattern or practice by a prospective contractor.” Repeated and substantial
violations could include less than final resolution of an alleged violation. According to an
explanation provided by the Clinton Administration:

Such evidence of substantial noncompliance may be based upon a charge that the
Contracting Officer finds to have strong weight or merit associated with it. For
example, although the filing of a complaint by a Government adjudicatory or
enforcement agency, or its chief legal officer (e.g., the EEOC in a case involving
alleged employment discrimination, the NLRB in a matter involving an alleged
unfair labor practice, or the Department of Labor involving alleged violations of
OSHA or the FLSA) while standing alone may not dictate the Contracting
Officer’s decision, the complaint may constitute evidence of substantial
noncomplizmce.]6

In other words, contracting officers could disqualify a potential contractor on the basis of a single
allegation of a labor law violation as long as the contracting officer believed it was significant in
light of a past violation. Several examples of regulatory harassment illustrate this point.
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National Labor Relations Board In July 1999, the Fifth Circuit Court of Appeals
overturned a 1993 NLRB election at Avondale Industries because the Board used improper voter
identification procedures that could have led to significant election fraud.”” Under NLRB rules,
the only way the company could challenge the election procedures was to refuse to bargain with
the union, committing a technical unfair labor practice. When the NLRB considered the case,
however, it upheld the election and summarily affirmed that the employer had committed a
refusal to bargain unfair labor practice. This finding would very likely have met the standard of
“evidence of substantial noncompliance” established in the regulations.

Yet, six years after the election, reviewing the circumstances of the case, the court of
appeals concluded that the NLRB erred in conducting the election:

The crux of the inadequate identification procedure is this: no one knows exactly
who voted in the Avondale election. . . . The ultimate basis for approving the
outcome of this election is the NLRB's hope that most employees voted truthfully.
Such a hope does not fulfill the standard of "extreme care" that the NLRB itself
sets for the conduct of representation elections. The NLRB's reliance on mere
hope, unsupported by objectively verifiable voter information, raises a reasonable
doubt as to the fairness and validity of the election.'®

The organizing drive and election that resulted from it was part of an ongoing corporate
campaign by the Metal Trades Council of New Orleans and the AFL-CIO to pressure the
company to bargain with the union, even though the company believed the election was flawed.'”
Had a contracting officer determined the company was not “responsible” based on the
company’s decision to seek review of the election by committing a technical unfair labor practice
or the Board’s interim decision in the union’s favor, he or she may have incorrectly decided not
to award the contract.

Another example of abuse of the NLRB is provided in the six-year corporate campaign
waged against Caterpillar, Inc. by the United Autoworkers. Prior to the 1991 UAW strike, which
was the start of the corporate campaign, the company had received only three NLRB complaints,
all of which were settled amicably. But starting with the strike, the union filed over 800 unfair
labor practice charges against the company, and of those, NLRB General Counsel Fred Feinstein
issued over 370 complaints.

Most of the unfair labor practice complaints filed against the company clearly fell within
the “nuisance” category, such as charging the company with discrimination in favor of picket-
line crossovers by giving them free pizza while working under strike conditions. In April 1997,
Administrative Law Judge James L. Rose, who at that time had tried ten of these cases, wearily
observed that, after more than 20,000 pages of testimony and hundreds of documents *“none of
the cases tried before me seems to have advanced resolution of the real dispute between the
parties, namely, their failure to reach a mutually acceptable collective bargaining agreement to
replace the one which expired five and one-half years ago.”*

If a federal contracting officer reviewed the outstanding complaints against Caterpillar
while the dispute was ongoing, he or she may have drawn the conclusion that the company was a
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recidivist labor law violator. However, upon closer look, the real story was that the union filed
as many charges as possible to put the company in a bad light, and to force it to expend resources
litigating the complaints. Meanwhile, these cases were never fully adjudicated because they
were dropped as part of the settlement of the underlying dispute between Caterpillar and the
United Autoworkers.

Occupational Safety and Health Administration The health and safety field has also
proven to be fertile ground for corporate campaign harassment techniques. A corporate
campaign waged by the United Brotherhood of Carpenters against BE&K Construction, a
nationwide nonunion construction firm, continued for over ten years. In December 1993, the
union encouraged OSHA to inspect the maintenance work that BE&K was performing for an
International Paper plant in Maine. OSHA accused the company of intentionally disregarding
OSHA rules and assessed a maximum $70,000 penalty for failing to record 19 injuries in its
OSHA log.21 The penalty exceeded typical OSHA citations, given that only one of the injuries
resulted in more than one lost workday, and most were not serious, such as a bruised knee.

Reinforcing the union’s belief that the agency would be willing to take an adversarial role
toward the employer, the Carpenters pressed on. The union urged OSHA to inspect all BE&K
worksites nationwide, alleging a pattern and practice of suspected recordkeeping violations based
on the Maine inspection. OSHA inspected four BE&K worksites, all but one of which had been
closed for two years. The agency assessed eight willful citations for recordkeeping violations
and proposed a record $560,000 in penalties for such violations.

However, OSHA could not prove that the company operated with indifference to OSHA
rules. Over a year later, following a full review of the proposed penalties, OSHA Assistant
Secretary Joe Dear was forced to reduce the violations from a willful to an administrative fine
and reduce the penalties from $560,000 to $10,000, or $2,500 per inspection. To put this in
perspective, this is $1,000 per inspection less than OSHA’s average penalty per inspection of
$3,500.%

Department of Labor Wage and Hour Division The United Food and Commercial
Workers’ (UFCW) wide-ranging corporate campaign against grocery store chain Food Lion
demonstrates how federal wage-hour laws can be used to pressure a company to accede to union
demands. The company was expanding into areas traditionally dominated by grocery stores
whose workers were represented by the UFCW, prompting several union responses, including a
staged undercover investigation by a major television network. Starting in 1988, the union
solicited legal action against Food Lion by running newspaper advertisements and sending letters
to more than 55,000 former and current employees, alleging that the chain had failed to pay
hourly employees for legitimate work time.

In 1991, under the UFCW’s direction, 183 former and current employees filed a
complaint with the Labor Department, alleging overtime violations of $64.7 million.** The
Wage and Hour Division expanded the investigation and the plaintiff class ultimately topped
1,000 individuals. The company agreed to settle the suit without admitting it violated the law for
$16.2 million.”* Without full knowledge of the circumstances, a contracting officer could be
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persuaded that similar violations by a federal contractor would merit disqualification from the
contracting process.

The above examples involve mostly large companies that have the resources to fight
union harassment through regulatory agencies. Small businesses, which comprise nearly one-
third of all federal contractors, often do not possess the financial ability to endure the litigation
necessary to prove that the regulatory charges are often without merit.

Requirements to Assure “Stable and Productive Workforce " Impeded by Qutdated Labor Laws

The Part 9 amendments would also require employers to have “the necessary workplace
practices addressing matters such as training, worker retention, and legal compliance to assure a
skilled, stable and productive workforce.” Thus, contracting officers would have to delve deeply
into the employment practices of the contractor to ensure that these highly subjective standards
were upheld. More importantly, many workplace policies that encourage worker retention and a
productive workforce are currently impeded by outdate labor laws and regulations that are
consistently opposed by organized tabor. These include:

* the ability of employers and employees to work together in teams in nonunion
facilities, which is prohibited by the NLRA;

* providing bonuses to hourly workers without engaging in administratively
burdensome calculations required by the Fair Labor Standards Act;

e providing genuinely flexible schedules and compensatory time off for hourly
employees;

e facilitating the use of part-time and other flexible work arrangements for employees
that choose not to work a traditional full-time job.

Mr. Chairman, we would just add that you and a number of the other members of this
committee have joined in cosponsoring legislation designed to address these deficiencies in the
law. Unfortunately, the Administration and organized labor have blocked those efforts, thus
inhibiting employers’ efforts to maintain a “skilled, stable and productive workforce.”

Conclusion

In sum, LPA believes that the proposed blacklisting regulations are nothing more than a
politically-motivated attempt to provide yet another weapon to organized labor in its corporate
campaign arsenal. In addition to putting a stop to these regulations, Congress should be looking
for ways to limit the waste of government resources caused by labor’s tactics. We strongly
encourage your committee to ensure that those resources stay free of the guerilla warfare being
waged by unions against employers and instead remain devoted to their intended purposes.



176

rnanotes

! Dan Balz and Frank Swoboda, Gore, Gephardt Court Organized Labor in Precursor of 2000 Campaign, Wash.
Post, Feb. 19, 1997, at A14.
? Vice President Gore Address to AFL-CIO Organizing Convention, Sept. 20, 1997 quoted in Union-Busting Firms
To Be Denied Business, Wash. Times, Sept. 21, 1997.
® Daily Lab. Rep. (BNA) Jan. 25, 1999, at AA-1.
4 Joe Crump, The Pressure Is On: Organizing Without the NLRB, Lab. Research Rev., Fall/Winter 1992, at 35-36.
* Food Lion v. United Food and Commercial Workers, 100 F.3d 1007, 1014 (D.C. Cir. 1997) (opinicn by Judge
Patricia Wald) (emphasis added).
® Dan La Botz, A Troublemaker’s Handbook, 127 (1991) {emphasis in original}.
7 Industrial Unions Department, AFL-CIO, Developing New Tactics: Winning with Coordinated Corporate
SCampaigns (1985), at 6 [hereinafter Winning with Coordinated Corporate Campaigns.

Id. at 128.
? Joe Crump, The Pressure Is On: Organizing Without the NLRB, Lab. Research Rev., Fall/Winter 1992, at 35.
'* Service Employees International Union and American Labor Education Center, SEIU Contract Campaign Manual
3-3 (1988) (chapter entitled “Pressuring the Employer™).
' Service Employees International Union and American Labor Education Center, SEIU Contract Campaign Manual
3-18 (1988) (emphasis added).
2 Winning With Coordinated Campaigns, supra note 7 at 3.
' Adrienne E. Eaton and Jill Kriesky, Organizing Experiences Under Union-Management Neutrality and Card
Check Agreements, George Meany Center for Labor Studies, Feb. 1999, at 24.
“1d at7.
1 64 Fed. Reg. 36,361 (1999).
18 “Contractor Responsibility and Cost Principle Changes,” White House White Paper, May 1999.
"7 Avondale Industries Inc. v. NLRB, 180 F.3d 633 (5" Cir. 1999).
¥ 1d. at 640.
" See, e.g., http:/iwww justiceatavondale.org.
2 Caterpillar, Inc., JD-65-97 (April 14, 1997).
' OSHA Cites, Proposes $70,000 Penalty Against BE&K for Recordkeeping Violations, Construction Lab. Rept.
(BNA) Dec. 15, 1993, at 1049.
** Record OSHA Penalties Against Company Slashed: Violations Found Not Willful, Daily Lab. Rept (BNA) Feb.
24,1995, at A9.
¥ Based on FY 1998 data. U.S. Occupational Safety and Health Administration, “Frequently Cited OSHA
Standards,” available ar http://www.osha.gov/oshstats/std1.html.
* Food Lion Charged with FLSA Violations for Encouraging “Off-the-Clock” Work, Daily Lab. Rept. (BNA) Sept
12, 1991, at A-15.
% Daniel Southerland and Martha M. Hamilton, Food Lion to Settle Claims It Violated U.S. Labor Laws, Wash.
Post, Aug. 4, 1993, at Al.
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/ﬁ\ Capitol Hill Office
(Q T 305 4th Street, NE
SMACNA Washington, DC 20002
w Phone: (202) 547-8202
October 20, 1999 Fax: (202) 547-8810

The Honorable James Talent

U.S. House of Representatives

1022 Longworth House Office Building
Washington, DC 20515

Dear Representative Talent:

The Sheet Metal and Air Conditioning Contractors’ National Association (SMACNA), is
supported by more than 4,500 construction firms engaged in industrial, commercial, residential,
architectural and specialty sheet metal and air conditioning construction throughout the United
States. On behalf of SMACNA, [ want to express our support for the Administration's effort to
raise the quality, performance and legal standards for federal contractors by issuing clarifications
to the Federal Acquisition Regulations (FAR). SMACNA urges Congress to support an
aggressive federal procurement policy that ensures federal contractors meet higher standards of
integrity, business ethics, quality and performance.

While many organizations and procurement officials have long argued for greater clarity,
scrutiny and enforcement of higher quality procurement standards, a number of groups and their
supporters in Congress have reacted to the tougher selection scrutiny included in the FAR
proposal with protests. This is surprising since for the most part, the proposed changes merely
reflect current law. The general definition of contractor responsibility found in current
contracting rules has been broad enough for many years to encompass most of proposed
clarifications.

Unfortunately most of those protesting the proposed regulations do not offer constructive
suggestions on how the federal government can raise the quality bar to exclude the worst
offenders from the bidding pool for federal projects. Evidently they want to continue to allow the
worst offenders to continue to compete for federal work. Supporting a less vigorous scrutiny of
contract bidders than that used by many major private corporations does not well serve the
federal owner or the industry's image.

Virtually 100 percent of union contractors are financially committed to safety and provide health
and welfare benefits as well as training for their workers. Proper training is clearly the
cornerstone to creating a safe working environment. So. while the 12,500 contractor members of
Mechanical Electrical Sheet Metal Alliance spend over $175 million each year on training,
nonunion contractors have only recently started contributing a small fraction of that amount
toward training programs. The large amount of money spent on training is just one example of
how union contractors do not cut corners to make more profit.

SHEET METAL AND AIR CONDITIONING CONTRACTORS' NATIONAL ASSOCIATION. INC.
HEADQUARTERS: 4201 LAFAYETTE CENTER DRIVE » CHANTILLY, VIRGINIA 22021-1209
MAILING ADDRESS: P O. BOX 221230 » CHANTILLY. VIRGINIA 22022-1230
PHONE (703) 803-2980 « FAX (/03) 803-3732
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Representative Talent

Page 2

The union contractor's profit in the private sector comes from providing a quality product on time
with a highly skilled and stable workforce--not from taking shorteuts. Factoring in quality and
integrity for federal construction contracts will not harm the scrupulous contractor nor his
competitive position in the federal bidding process.

General Accounting Office (GAO) studies have documented billions of dollars in federal
contracts going to contractors with lengthy legal records, to firms with substandard workplace
practices and to firms with federal convictions for various legal violations. These include
documented, egregious violations of the nation’s tax, labor, environmental and employment
diserimination laws, as well as safety regulations and fair employment and contract fraud
statutes. Recent evidence of disgraceful construction quality and corrupt contractor practices in
New York and Los Angeles has prompted their procurement officials to enact similar contractor
selection reforms to those currently under review by the Administration.

Although generally supportive of the Administration's efforts to raise contract bidding standards
across the board, SMACNA and the Mechanical Electrical Sheet Metal Alliance continues to
offer constructive suggestions on ways to include only the most relevant legal, performance and
quality factors into the contractor selection process.

The end result of the effort to improve federal contracting policy should be a more selective
construction bidding process where the government gets the quality it deserves from the most
ethical and qualified firms the industry has to offer. Stricter procurement standards really do
make a difference for the owner, facility users and the taxpayer. Good faith effors by the
Administration to implement higher contractor selection standards deserve the support of
Congress and those in the private sector seeking to bid on federal contracts.

Sincerely,

by & s

Stanley E. Kolbe, Jr.
Director, Legislative Affairs
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MECHANICAL » ELECTRICAL » SHEET METAL
ALLIANCE

Release: Thursday, July §, 1999
Contact: John McNerney, MCAA
Rockville, Maryland

Tel.: 301-869-5800

Construction Industry Mechanical/Electrical/Sheet Metal Alliance
Supports Administration Effort to Strengthen Contractor Qualification

Procurement Procedures

The MCAA/NECA/SMACNA Construction Industry Alliance supports the
Administration’s initiative in drafting proposed changes to the Federal Acquisition
Regulations (FAR) to more fully and objectively assess prospective prime and

subcontractor project and contract past performance to qualify for federal contracts.

With this qualified support for a narrowly drawn change to the FAR, the Alliance also
recognizes that any proposed regulations must have effective provisions that guard
against too much rating discretion by purchasing officers. Negative evaluations based on
factors that are unsubstantiated, adequately addressed by existing sanctions, or otherwise

not material to contract performance must be prohibited.

Mechanical Contractors National Electrical Contractors Sheet Meatal and Air Conditioning
Association of America, Inc. Association Contractors National Association, Inc.
1 iccard Drive 3 Bethesda aMetro Center, Suite 1100 RO. Box 221230

Rockville, MDD 20850 Bethesda, MD 20814-3372 Chantilly, VA 22022-1230

Phone (301) 869-580C Phone (301) 657-3110 Phone (703) 803-2980
FaY (307 0000600 WAV /ROTY 2354500 FAW £70R) QN 27at
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The Alliance is made up of the over 12,000 member construction companies represented
by the Mechanical Contractors Association of America (MCAA), the National Electrical
Contractors Assoclation (NECA), and the Sheet Metal and Air Conditioning Contractors’
National Association {SMACNA). Alliance member firms represent the high-skill sector
of the specialty construction industry, and execute sophisticated construction project
contracts as both prime and subcontractors on public and private projects nationwide. In
virtually all cases, Alliance members execute the production craft work under local
collective bargaining agreements or project labor agreements with skilled building

construction trades labor organizations.

The Alliance position supporting better performance-based qualification criteria is based
on member contractors’ experience in both public and private markets nationwide.
Experienced purchasers of construction services increasingly are selecting contractors
using performance criteria. Sophisticated purchasers are using past contract and
performance criteria including safety, workers compensation, bona fide training, and
other workforce quality contract specifications to assess performance and successful

contract compliance.

The Alliance anticipates the release of a regulatory proposal soon, and plans to submit
comments aimed at narrowing the final regulations to advance the proprietary interests of
both the government and the industry in spurring quality improvements by assessing a

broader scope of performance criteria.

#  # # # 4
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Mechanical - Electrical - Sheet Metal Alliance
Supports Administration Effort to Strengthen Performance-Based
Procurement Procedures

The Mechanical — Elcctrical - Sheet Metal Alliance supports the Administration’s initiative in drafting
proposed changes to the tederal Acquisition regulations (FAR) to more fully and objcctively assess
prospective prime and subcontractor project and contract past performance to quality for federal
contracts.

The Alliance is made up of the over 12,000 member construction companies represented by the
Mechanical Contractors Association of Amcrica, the National Electrical Contractors, and the Sheet
Metal Contractors’ National Association. Alllance member firms represent the high-skill sector of the
specialty construction industry, and execute sophisticated construction project contracts as both prime
and subcontractors on public and private projects nationwide. In virtually all cases, Alliance members
execute the production craft work under local collective bargaining agreements or project labor
agreements with skilled building construction trades labor organizations.

The Alliance position supporting better performance-based qualification criteria is based on member
contractors’ experience in both public and private markets nationwide. Experienced purchasers of
construction services increasingly are selecting contractors using performance critcria. Sophisticated
purchasers are using past contract and performance criteria including safety, workers compensation,
bona fide training and other workforce quality contract specifications, to assess performance and
successful contract compliance.

The federal government should adhere to these same, stringent private industry guidelines when
assessing contractor qualifications. An economical and well functioning procurement system can only
be based upon contracts with law-abiding citizens.

With this qualitied support for a narrowly drawn change to the FAR, the Alliance also recognizes that
any proposed regulations must have effective provisions that guard against too much raling discretion by
purchasing officers. Negative evaluations based on factors that are unsubstantiated, adeguately
addressed by existing sanctions or otherwise not material to contract performance must be prohibited.
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THE GENERAL CONTRACTORS ASSOCIATION OF NEW YORK, INC.

MEMORANDUM IN SUPPORT

s FROM: Francis X. McArdle, Managing Director ?\/Wt
Thamas K'né

SUMIAVONE CONSTRUCTION GO INC.

gﬁgr VICE PRESIDENT: DATE: August 16, 1999

Ty
TULLY CONSTRUCTION CO.. INC.
SECOND VICE PRESIDENT:

iDT P gmoconsmucnou cone. RE: ~ FAR Case 99-010

MODERN CDNWN MTAL CO. - .
SBERETAR MANAGING BIRECTOR The General Contractors Association of New York, representing the
reis % MG S o . o

igs:gwnamxvo«mcrovmssoc'mON heavy construction industry active in New York City, writes in

gesnUs nERs: support of the proposed revisions of the Federal Acquisition

arief Laza : : s :

Lol © Saurdars Regulation regarding contractor responsmx[_ny, labor relations costs,
EXECUTIVE COMMITTEE: and costs related to legal and other proceedings.

AF ENTERPAISES, e,
Andrew Cat:
GavER cmcRETE CONSTHUC TION

pitita Current federal law already mandates the use of “responsible

%Q&f‘“g’\lﬁf S6NS, NG contractors”. Contractors must show that they have business

.5 Cruz co. ue integrity, financial solvency, technical expertise, and appropriate

E;:;‘;‘C’;:SDTZ‘:C”“E;sz’;i?“cm" € experience. However, the proposed amendment clarifies that, as a

SR condition of their business integrity determination, bidding

o e CONSTRUGTORS contractors must be in stAlbsianm! compiignce with labor laws, )

z'ﬁ.'l?:s ehsTRiES NG cmployee relations requircments, and environmental regulations if

cnowwvj?ﬂw& cone. they want to be considered for federal contracts.

peﬁ'?'ééh‘m‘la‘um

Laor . N . . - .. .

ggmzﬁgﬂﬂ&s NG We believe that this clarification is important. It sends a simple

e e . message - companies that want to do business with the federal

J.Mé.CONYE:eETE CONSTRUCTION GO. y £ th d f l . h }‘ l , ! .

mﬁ?ommcrws e, go.\'emmen {h&S ave a record o compuance with the a‘\&. tis

P&“&k’xﬂsm e, critical that the federal government thoroughly screen their

uwo PEIFE CONTRAGTING CORP. contractors in order to ensure that they have a real commitment to
o Lot . . . N . ..

MODERN N CONTIVERTAE 0. business integrity, worker rights, employee training and worker

FRORARTY s son e, safety, as well as environmental excellence. Contractors/employers

Jam
AeEoNSTRUE TN CoRp,

wasd Smpace who are unwilling or unable to provide a workplace that is safe and
PcGNSQCONSTRUC‘ﬂON CTORPR. .. - . - .

e respectful of civil rights and the right 1o union representation should

PR s, e not rewarded with government contracts.

Eugene Pelracca, Ji

JOHN P. PICONE,

¥ picone

BT TN €0 NG, Some bgsmess groups are c9nce:ned that 9therw1§e responsmvb{e

T K NSTRUCTION CO. INC. compariies could _bc b}ackhstcd fpr relgttvely minor \fxolannnf, of
T the law or allegations from competitors if these regulations go into
iy effect. However, we are satisfied that the language in this

ggam_r’;%srouasuawws_ IKC. d - N f bei R tized as
Gorad Neuparn amendment will protect contractors from being unjustly penalized as
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i&ﬁlwo“"“"m‘”c‘“ﬁgﬁ’”s “® of substantial and/or repeated violations should be ruled non-
((ONKERS S ONTRACTING £0., NG responsible under the provisions of this rule.
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NDIA

National Defense Industrial Association

October 21, 1999

The Honorable James Talent

Chairman, House $Small Business Committee
2361 Rayburn House Office Building
Washington, DC 20515

Dear Mr. Chairman:

On behalf of the members of the National Defense Industrial Association, I would like to
express our appreciation for affording us the opportunity to submit a statement for the House
Small Business Committee’s hearing on the Effect of Compliance Regulations on Small Business
We are grateful for the efforts of both yourself and the Subcommittee to review the
Administration’s proposed changes in the Federal Acquisition Regulations (FAR) covering
responsible contractor determination and cost allowability and their implications for small business.

As the premier defense-related association—comprising some 24,000 individual members and
neatly 900 companies—e are committed to representing the interests and views of the defense
technology and industrial base. The issue at hand poses serious concerns for small business, which
is sensitive to changes in procurement laws and regulations that reduce business opportunities

NDIA believes that the Administration’s proposed changes to FAR Part 9 (responsible contract
determination) and FAR Part 31 (cost allowability) are ill conceived and would likely reverse the
critical progress that has been made to open the vendor base to high technology commercial firms
(including small business}. Access to advanced commercial technology is important to the
Department of Defense’s strategy of securing information dominance in the battlespace.
Consequently, in NDIA’s judgement the proposed regulations will turn back the clock; therefore
NDIA strongly opposes the proposed regulations and recommends that they be withdrawn.

Once again, thank you for granting NDIA the opportunity to submit a statement for the record.
We look forward to working with you in the future.

Sincerely,

Lawrence F. Skibbie
President
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NDIA

National Defense Industrial Association

Statement of the National Defense Industrial Association
For the House Committee on Small Business Hearing
On proposed Federal Acquisition Regulations Concerning Responsible Contractor
Determinations and Cost Allowability

October 21, 1999

Mr. Chairman, distinguished members of the House Committee on Small Business, [ am
Larry Skibbie, President of the National Defense Industrial Association (NDIA). We
appreciate the opportunity to submit this statement concerning the Administration’s
proposed Federal Acquisition Regulations (FAR) covering responsible contractor
determinations and cost allowability and their implications for small business.

These are important issues for NDIA. A majority of our 24,000 individual members and
some 900 corporate members that employ the preponderance of the two wmillion men and
women in the defense industry are small business firms. Sixty-three percent of our member
firms generate annual revenue of five million dollars or less from the Department of
Defense. Therefore, our membership is very sensitive to any changes in procurement law
or regulations that reduce business opportunities for small business.

There is no question that the proposed regulations have significant implications for small
business. At a time, when small business bears the brunt of the 7100 Federal debarments
that were imposed in Fiscal Year 1998 and, according to the latest Small Business
Administration data, has experienced a declining share of Department of Defense contract
dollars because of contract bundling, the proposed regulations represent serious
disincentives.

The fact that the proposed FAR Part 9 regulation (responsible contractor determinations)
allows third party allegations to destroy a firm’s opportunity to compete for a Federal
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contract award 1s very troubling. This double jeopardy approach places a small business,
which has limited resources to counter or mitigate such allegations, at a decided
disadvantage. For a small business firm that is subject to such allegation, the likelihood of
the firm receiving or retaining its required certificate of competency is greatly diminished.
Without the certificate, future opportunities for Federal contract opportunities are severely
constrained.

Further, the proposed regulation withholds due process. There is no adjudication of the
allegation. Tt need not be proven in court to be the grounds for denial of a responsible
contractor determination. The potential for such arbitrary action further undermines
confidence and fairness in the Federal procurement system, particularly for small business.

1t is ironic that such actions are contemplated at the same time we observe the fifth
anniversary of the signing into law of the 1994 Federal Acquisition Streamlining Act
{FASA), which ushered in an era of streamlining and simplifying the Federal procurement
system. In doing so, efforts have been made to achieve greater transparency and
predictability with the system so that the potential for defensive bid protests and contract
disputes are lessened. Regrettably, the proposed regulations represent steps in the
opposite direction.

Moreover, the proposed regulations conflict with the vision of the Administration’s 1993
National Performance Review (NPR) task force to “simplify the procurement process by
rewriting federal regulations-shifting from rigid rules to guiding principles.” The NPR
vision along with the work of the congressionally mandated Advisory Panel on
Streamiining and Codifying Acquisition Law provided much of the basis for FASA.

The fact that both the proposed FAR Part 9 and Part 31 regulations amend public law
through the administrative rulemaking process, without benefit of legislative action,
represents dubious delegation of congressional authority. The Congress has carefully
prescribed the basis for disqualification of contractors for violations of certain labor laws
and environmental laws as well as remedial actions for violations that do not result in
disqualification. While the Administration claims that the proposed regulations merely
clarify existing policy, their practical effects are o expand the basis for disqualification.

With respect to the proposed changes to FAR Part 31 (cost allowability), the revised
regulation would violate the Major Fraud Act of 1988, which reflects Congress’s
judgment as to what litigation costs are properly recoverable under government contracts.
The Administration’s proposal seeks by regulation to render unallowable litigation costs
that are currently allowable under statute. Specifically, costs of civil or administrative
litigation in which a contractor is found to have violated a law but which does not result in
the imposition of a monetary penalty, or perhaps even in damages, would now be
unallowable. If the Administration wishes to make such changes, it is the prerogative of
the Congress to address the issue by appropriate legislation.
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Mr. Chairman, and members of the Committee, NDIA believes that the proposed
regulations are ill conceived and found wanting. They are antithetical to the progress that
has been made to open the vendor base to high technology commercial firms (including
small business) which are critically important to the Department of Defense’s strategy of
securing information dominance of the battle space.

This is not the time to turn back the clock. If there are to be changes along the lines
recommended by the Administration, the Congress should be involved. Executive fiat is
not an adequate or proper substitute for legislation. Therefore, NDIA strongly opposes the
proposed regulations and recommends that they be withdrawn.

(V8]
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Testimony of
Gary D. Engebretson, President
Contract Services Association of America
Submitted for the Record to the
House Small Business Committee
Hearing on Contractor Responsibility
October 21, 1999

Mr. Chairman and members of the subcommittee. My name is Gary Engebretson and I am
the President of the Contract Services Association of America (CSA), the nation's oldest
and largest association of government service contractors. Now in its 34th year, CSA
represents more than 300 companies that provide a wide array of services to the Federal
government, as well as numerous state and local governments; small businesses represent
a large portion of our membership. I appreciate this opportunity to provide written
comments to you on the proposed revisions to regulations relating to contractor
responsibility (FAR Part 9) and unallowability of costs for certain union-related activities
(FAR Part 31).

Certainly, I agree that the Federal government should not do business with lawbreakers.
Current law and regujation, however, has well established procedures that fully protect the
Government’s interests and effectively address the issues of irresponsible or unethical
business practices. Debarment is based on due process and adequate review of potential
contractor’s past performance records.

T would like to cover several issues outlined in the “notice of proposed rulemaking” that
was published to explain the rationale behind the proposed regulations. Specifically, my
testimony will address:

¢ Contractor Responsibility

+ Impact on Small Business

» Service Contract Act (as an example of labor laws with which service

contractors must comply)
« Commercial Practices
s Allowability of Costs
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Contractor Responsibility

According to the rulemaking notice, the changes to FAR Part 9 relating to contractor
responsibility are necessary because “a prospective contractor’s recard of compliance
with laws and regulations promulgated by the federal government are a relevant and
important part of the overall responsibility determination. This proposed FAR
amendment clarifies the existing rule by providing several examples of what constitules
an unsatisfactory record of complianee with laws and regulations.”

The proposed rule clarifies nothing. Current law already requires that the Federal
government only do business with responsible contractors. In the case of a small business
that is considered not to be responsible, the contracting officer must refer the matter to the
Small Business Administration, which makes the final determination of responsibility for
small businesses. The current regulatory responsibility review, however, focuses on the
prospective contractor’s present ability and capacity to perform on a specific contract. In
other words, responsibility determinations cannot be used to address future contracts. Ifa
contracting officer believes a prosgpective contractor should not be eligible for any future
awards, then he/she should initiate the suspension and debarment procedures as called for
in the Federal Regulations. However, the proposed regulations lock beyond a prospective
contractor’s capability on the current contract and affects the ability of contractors to
receive future contracts. In other words, a responsibility determination is replacing the
debarment procedure. Thus, based on alleged or even actual past violations, a contractor
could be de facto debarred from government contracting. What is more troubling is that
under the proposed regulations, allegations not need to be proven in court {(or any
tribunal} before a non-responsible determination is issued. Moreover, prospective
contractors have no opportunity to submit information in response to allegations. Not
only does this subvert the concept of due process, it undermines the entire “certificate of
competency” procedures that Congress put into place specifically to protect small
businesses from being unfairly shut out of the Federal government marketplace (see
further comments below under Impact on Small Business).

The proposed regulations invite unnecessary and unproductive third-party interference in
responsibility determinations. That is, the proposed regulations could be used to unfairly
target responsible contractors and subcontractors with loss of Federal contracts by
business competitors, plaintiff’s attorneys, disgruntled employees and others. Allegations
could be filed and a prospective contractor could be removed from consideration without
knowledge of what occurred nor any ability to defend itself against such allegations. As
already noted, there is no due process procedure available to address a non-responsibility
determination as there exists for a formal suspension/debarment process. Nor can a bid
protest be filed since GAO has determined that contractor responsibility is outside the
scope of their bid protest jurisdiction.

More significantly, the proposed rule would greatly expand the scope of obligations
imposed on agency contracting officers when making responsibility determinations. The
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contracting officer, however, does not have the necessary training, experience or
resources to conduct a review of a prospective contractor’s history of compliance with
numerous, complex Federal, state, and local tax laws and regulations, environmental laws
and regulations, consumer protection laws and regulations, antitrust laws and regulations,
employment laws and regulations, and labor statutes and regulations. Obviously, it would
take a tremendous amount of time, effort and resources to educate them in these
additional areas tc the degree necessary to properly and conscientiously evaluate alleged
violations of any of the multitude of laws and regulations. These areas are currently
outside their expertise and purview because the Congress already has concluded that
compliance by either a company or an individual should be determined by the enforcing
agencies, such as the Department of Labor, EPA or even the IRS — not the contracting
officer. (Compliance with the Service Contract Act, which is enforced by the Department
of Labor, is outlined later in this testimony.) 1 also emphasize that the Congress has
directed the agencies to pare down their workforce, which include acquisition personnel,
in order to meet their budget and management goals. Requiring fewer people to perform
more work that they have not been trained to do will not lead to achieving either goal. By
the way, does anyone here know what the contracting officer’s think? Has anyone in the
Administration consulted with the people who will be charged with the responsibility of
learning an entire panoply of unrelated laws and regulations in order to evaluate whether a
prospective offeror or bidder meets all of those laws and regulations? To our knowledge,
the answer is a resounding “no.”

An unfortunate end result of the proposed contractor responsibility regulatory changes
could easily be that contracting officers will award contracts to those companies with
which they are familiar, thus taking a Jot of businesses, especially small businesses, out of
the Government contracting loop.

Impact on Small Business

Under current law, contractor responsibility must be affirmatively determined before the
award of every Government contract. In other words, the agency contracting officer must
determine that the prospective awardee has the present ability and capacity to perform the
particular contract in question, including (1) a satisfactory record of integrity and business
ethics, and (2) the necessary management, experience and skills to perform. 1f a small
business is considered otherwise by a contracting officer, then the matter must be referred
1o the Small Business Administration (SBA) for a final decision (15 U.S.C. 637(b)(7)).
The SBA Certificate of Competency procedure is outlined as follows:

To certify to Government procurement officers, and officers engaged in the sale
and disposal of Federal property, with respect to all elements of responsibility,
including, but not limited 10, capability, compeitency, capacity, credit, integrity,
perseverance and tenacity, of any small business concern or group of such
concerns to receive and perform a specific Government contract. A Govermment
procurement officer or an officer engaged in the sale and disposal of Federal
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properiy may not, for any reason specified in the preceding sentence, preclude
any small business concern or group of such concerns from being awarded such
contract without referring the matter for final disposition to the Administration.

Generally, the Certificate of Competency (CoC) process, as outlined above, kicks in when
a small business would have been the awardee, except that the contracting officer believes
the small firm is not responsible. How the proposed regulations relate to the CoC process
is somewhat unclear. It appears that a prospective contractor could be removed from
consideration for award solely on the basis of mere allegations regarding his/her record of
“compliance” even before the final award decision is made — which js only when the CoC
process kicks in. Hence, a small business concern may not even reach the stage where it
would have been the awardee, except for the non-responsibility determination related to
compliance (and not capability), and thus, no CoC referral would ever be sent to the SBA.
CSA cannot support a proposal which (intentionally or otherwise), harms our small
business members and your small business constituents.

Taking this a step further, if every single small business prospective contractor must now
be referred to the SBA for a responsibility determination (or Certificate of Competency) in
order to preserve its ability to bid on Government contracts, that would clearly overwhelm
the Small Business Administration which lacks the resources to handle such an increase in
workload. Moreover, the SBA personnel would necessarily need 1o receive the same
cducation that a contracting officer would need if such personnel are going to be qualified
to render CoCs on such issues as tax, antitrust, labor, and environmental Jaws and
regulations. Of course, if the contracting officer is wrong, and the SBA is wrong, then the
courts will decide if the small business was in “compliance.” An excellent example of such
potential confusion comes from the Federal Labor Standards Act and its implementing
regulations. Under the present legal scheme, if a company violates the FLSA by
classifying an employee as a salaried employee instead of an hourly employee (and thus the
employee is not eligible for overtime pay), then the company is permitted a “window of
correction” to change the status of the affected employee. See 29 CFR. § 541.118(a)(6).
Under this circumstance, the company is not in “compliance” but it has the ability to self-
correct the FLSA violation. By contrast, if the company cannot get a contract award, it
may have to terminate the employee under a downsizing plan.

Another very important aspect to consider is that the proposed regulations shift the burden
of proof'in tax and other investigations from the government to the taxpayer/contractor
who would be presumed guilty of alleged violations for purposes of determining Federal
contract eligibility — with no recourse to explain the alleged violation. This is particularly
troublesome for small businesses that often face violations of certain laws because of their
inexperience ~ and pay the resulting fines rather than contest the allegation because they
lack the resources and the ability to spend the time/money on such legal fights. Any small
business that has ever found itself in that situation would be immediately removed from
consideration for a Government contract (possibly forever) should these regulations be
enacted in any form.

4o
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Clearly, small businesses would be more severely injured by the proposed revisions in the
contractor responsibility regulations because, unlike major corporations, they often depend
entirely on the revenues from current and future Government contracts for continued
growth, Indeed, future Government contracts and growth is the foundation of the 8(a)
program, the small, disadvantaged business program, and the women-owned small
business program. The proposal would keep many small business owners from competing
for these contracts — either as a function of increased overhead from management and
legal expenses or as a function of eligibility.

Service Contract Act

There are rules on the books to protect employees from unfair wage rates and to ensure
adequate benefits ~ and one of those is the Service Contract Act. Indeed, in all of the
debate surrounding the proposed revisions to the contractor responsibility regulations,
little focus has been paid to the specific rules and regulations that service contractors
already have to follow. In 1965, Congress enacted the McNamara-O'Hara Service
Contract Act (SCA) which stipulates certain requirements in terms of wages, health and
welfare benefits, enforcement policies, and suspension and debarment procedures. The
SCA governs all service contracts over $2500. Under the SCA, service contractors are
required to:

» Pay the minimum monetary wage listed in the applicable wage determinations.

e Pay a bona fide fringe benefit or equivalent at the hourly cost listed in the wage
determination.

e Prohibit services from being performed under conditions controlled by 2 prime
contractor or a subcontractor which are unsanitary or hazardous or dangerous
to the health or safety of the service employees.

o Keep detailed records for all employees who perform services under the prime
contract for a period of three years from the date of completion of work on the
prime contract.

¢ Include the standard subcontract clauses in all subcontracts that describe the
requirements of the SCA; the prime contractor is required to review
subcontractor pay practices to ensure compliance with SCA (and the prime can
be debarred on the basis of non-compliance by a subcontractor).

e (ive notice to all service employees, either directly or by posting the wage
determination in a prominent Jocation, of the applicable minimum monetary
wage applied to their occupational classification and the fringe benefits
requirements.

» Respect collective bargaining agreements in place (on successor contracts).

By statute, the Service Contract Act is enforced solely by the Department of Labor
(DOL). The law and implementing DOL regulations, provide procedures for contract
default terminations as well as suspension and debarment of those service contractors
found to be in violation of the law. Even so, there are inconsistencies on how the law is
interpreted and enforced by the Department of Labor. For example, one company in one
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part of the country may reach a settlement agreement {and not be fined or debarred) for a
minor offense while another company located elsewhere in the couniry who has
committed exactly the same minor offense may be fined or debarred for three years.

The labor advisors within the Government agencies provide advice to the contracting
officers regarding compliance with the SCA. There is real concern that the proposed
contractor responsibility changes improperly enlarges the authority of the agency
contracting officer to make determinations because the scope of the obligations have been
improperly increased to encompass areas in which they are not well versed, such as SCA
or tax and environmental laws. Agency labor advisors, also lacking in resources, may be
overwhelmed with compliance questions, which could lead to a slowdown of the
acquisition process as award decisions are delayed pending “determinations” from third
parties — due to allegations from other third parties.

The Service Contract Act and its relationship with other Jaws such as the National Labor
Relations Act (and collective bargaining agreements) and the Davis Bacon Act is often
confusing, even to the most sophisticated employers and their counsel. That is why CSA,
in conjunction with the Depariment of Labor, holds special training courses for services
contractors to ensure compliance with the SCA. But even the best get caught off-guard.
Now, as a double threat, companies — particularly small businesses — that have
inadvertently violated the SCA (for example, the complex fringe benefit calculations) may
also find themselves determined to be non-responsible under the proposed regulations and
in jeopardy of never receiving another Government contract.

CSA has long supported the Service Contract Act. The existence of a mandated wage
floor prevents unscrupulous contractors from taking over contracts by bidding minimal
wages that undercut incumbents or other responsible contractors in the local area,
particularly in sealed bid situations. Such unscrupulous, low ball bids would result in the
wholesale termination of employees or require veteran employees to accept often
substantial pay and benefit cuts to retain their jobs.

Furthermore, we have consistently argued against any actions to repeal that Act. Should
the SCA be repealed, the competitiveness of some of America’s most experienced and
quality driven Government service contracting companies will be severely compromised.
Indeed, the best companies are those that seek to build a loyal and productive workforce.
Yet they would face the choice of continually turning-over their workforce (in order to be
able to pay the lowest possible wages) or getting out of the Government marketplace. In
the end, the best business decision for many of the best companies would be to forego
Government contract business, Jeaving the Government with a contractor pool that is not
of the quality and experience level that the Government presently demands under the
performance based contracting requirements of the Federal Acquisition Streamiining Act.

agency contracting officers, not trained in the complexities of the labor-related elements of



193

the SCA, to arbitrarily withhold contracts from companies based on alleged or even real
violations of the Act, without any ability for those companies to defend themselves.

To give you an idea of the complexity of the acquisition process for service contracts, let
me focus on the wage determination process. Once the Department of Labor issues a
wage determination for a particular job classification {based on an occupational survey for
the local area where the contract may be performed), it can be challenged by any
interested party (including the contracting agency, contractors or prospective contractors,
employees or their representatives, etc). Upon reconsideration, the DOL reviews, among
other things, the accuracy of the statistical surveys and any additional data. DOL then
may issue a new wage determination, revise the published wage determination or affirm
the wage determination. Further administrative review of the wage determination is by the
Admuinistrative Review Board. The losing party before the Board may appeal to the
Federal district court pursuant to the Administrative Procedure Act.  Would a pending
challenge to a wage determination by a contractor be enough to question their
responsibility? What if the challenge is because the contractor thinks the DOL wage
determination rates are too low and should be raised? If successful, the increased rate will
affect the contracting officer’s budget. So why not just declare that contractor “non-
responsible” and be rid of the nettlesome contractor and preserve the full budget? Or
what if the challenger thinks the DOL wage determination is too high for the local area
and should be lowered. This challenge preserves the contracting officer’s budget (a plus)
and better reflects the wage structure in the local area (the purpose of the Act and another
plus). But this type of challenge may upset a local union, already disgruntled employees,
or a competitor who had intended to bid the absolute minimum wage rate and still hope to
perform. All of these elements can allege a failure to comply with the Service Contract
Act. These proposed regulations do not {and cannot) comport with real life in the world
of Government contracts.

We also have seen significant differences between the job classifications and job definitions
in the Wage Determinations for the various locations where the work is to be performed.
This disparity then conflicts with the contracior’s job titles. The result is differences in
relative wage rate levels for what should be the same job classification at different
locations on the contract. As one can imagine, disparate job classifications have led to
considerable employee consternation and unhappiness. Under the proposed regulations, a
contractor is now subject to allegations of Service Contract Act violations because the
employee does not know what the various Regional Offices of Department of Labor have
done or why. The contractor has done nothing wrong and is rewarded with an unfounded
allegation of non-responsibility.

The SCA calls for suspension/debarment of violators - although the standard is rather
vague and inconsistently applied. All the labor and employment laws, except for the SCA
and the Davis-Bacon Act, require that culpable conduct meriting debarment be willful,
The SCA provides that any violation, whether or not willful, is to result in debarments
unless the Secretary of Labor recommends otherwise because of “unusual circumstances”
(which is determined on a case-by-case basis). Unfortunately, it is virtually impossible for
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a Federal court to overturn an SCA debarment because to do so the court must find that
the Secretary “arbitrarily and capriciously” abused her discretion in failing to find the
existence of “upusual circumstances.” By the same token, Boards of Contract Appeals do
not even take jurisdiction over such matters as they are considered to be solely within the
jurisdiction of the Department of Labor. Here again, the proposed revisions to contractor
responsibility could significantly curtail the ability of prospective contractors from
receiving future contracts — even though they have already been adequately punished for
their SCA violations and should be able to start over with a clean slate.

To summarize, the Department of Labor is exclusively responsible for enforcement of the
SCA. It is authorized to conduct investigations, render findings relevant to alleged
violations and impose penalties for such violations, including recovery of wage and fringe
benefit underpayments through legal action or administratively by withholding of contract
payments, contract default termination and debarment. Furthermore, the complexity of
the SCA is obvious as seen in the above discussion. Yet such problems and discrepancies
can lead to unintentional, but quickly remedied, violations of the SCA. However, under
the proposed regulations, determinations of non-responsibility are authorized by
contracting officers, or by SBA personnel, not trained in the complexities of the SCA.

Commercial Practices

According to the rulemaking notice, “this proposal seeks to further the government’s use
of best commercial practices by ensuring the government does business only with high-
performing and successful companies that work 1o maintain a geod record of compliance
with applicable laws.”

Contrary to that statement, 1 believe the proposed rule is totally incompatible with the
concept of moving the Federal government toward greater commercial practices. Itis
certainly inconsistent with the Administration’s stated Nationzl Performance Review
objectives of restructuring the management of Federal agencies to make them more
businesslike and less encumbered by unnecessary burdensome requirements. Indeed,
building on that, the Congress enacted the 1994 Federal Acquisition Streamlining Act
(FASA) and the 1996 Clinger-Cohen Act — both measures were aimed af providing the
authority needed for Federal agencies to act more like commercial buyers and to
encourage more commercial companies to enter the Federal marketplace. The intent was
to provide goods and services to the Federal government faster, better, cheaper.

These two important procurement reform laws eliminated many government-unique
requirements, including contract certifications. The statutes also allowed the FAR council
to determine under what circumstances certain contract laws could be waived. Together,
these two measures, along with the extensive FAR Part 15 rewrite, have provided the
basis for a positive change in how the Government does business. The Federal
government is now able to acquire high quality goods and services from commercial
companies with a much shorter (i.e., commercial-like} acquisition lead-time. The

8-
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proposed regulations constitute a major step backwards since they would re-impose a
government-unique requirement centering around the already nebulous concept of
“responsibility.”

Requiring contractors to (1) supply information relating to their compliance with the
identified laws or their general legal compliance, or (2} as implicitly suggested by the
notice issued with the proposed rules, requiring them to certify their general legal
compliance, would violate procurement reform requirements to eliminate unnecessary
certifications. Moreover, if contractors provide any information that is not accurate
current and complete, they could unwittingly expose themselves to criminal liability for
false statements or false claims. Many government contract prosecutions brought under
the Civil False Claims Act involve extremely technical rules of contract and regulatory
interpretation, e.g., compliance with a Cost Accounting Standard or interpretation of
complex specifications and tradeoffs among conflicting requirements. These types of
cases are really issues of contract interpretation of which honest men and women may
legitimately differ — not an intent to defraud the government and not with the intent to
encourage a determination of non-responsibility.

Enactment of the proposed contractor responsibility regulatory revisions would create yet
another impediment to the participation of commercial companies in the Government
contracts process — and harm other legitimate longstanding Government contractors as
well.

Allowability of Costs

Finally, the rulemaking notice states, “wnder the proposed rule, the allowability of legal
and other proceedings costs would depend on whether or not a contracior is found to
have violated a law or regulation rather than on the nature of the remedy imposed.
Taxpayers should not have to pay the legal defense costs associated with adverse
decisions against contractors, especially where the proceeding is brought by an agency
of the federal governmeni.”

The proposed regulation would monumentally expand, rather than simply clarify, the
existing procurement laws and regulations refated to cost principles and what is allowable
or unallowable on Government contracts. At the moment, legal costs expended in defense
of basically criminal proceedings leading to a conviction or fine are unallowable.

However, the laws involved with the proposed regulation deal with specific business areas
where parties can rationally and honestly differ about a non-criminal event. If this
proposed regulation takes effect, many legal expenses currently allowed as legitimate,
normal business expenses become unallowable, For example, if a company has ample
reasons to contest an environmental charge or a tax allegation (i.e., the complexity of the
business facts, law and regulations lead honest parties to differ), should only one party be
faced with a double whammy when there is no fraud involved —i.e., lose the argument and
take the legal fees out of profit? (Remember, this is not the “English rule” where the
losing party pays legal fees. Here the Federal government does not pay the company’s

9.
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legal costs when it loses the argument.) Furthermore, the Defense Contract Audit Agency
(DCAA) has the sufficient training, expertise and experience to idemtify what legal fees are
reasonable after they have been allocated in order 1o determine if those costs are
allowable. If completely disallowed, the financial burden of engaging in any sort of legal
action (whether it be negotiation, arbitration, or court litigation) regarding unwanted
unionization (by employees or employer alike), environment-related charges, tax-related
disputes, antitrust-related issues, employment-related allegations, etc. will again fall
heaviest on small business contractors. And again, what can be done in the commercial
contract arena (deduct legal costs as a legitimate business expense) will not be permissible
in the Government contract arena. Such a rule is vet another reason to discourage many
commercial contractors from entering the Federal government marketplace. Moreover,
the breadth of this rule is an effective chilling of a company’s or individual’s prerogative to
challenge the perceptions of the Federal government so that the parties can deal with each
other from an agreed upon set of facts. After all, this is supposed to be Government of
the people and by the people.

Conclusion

Mr. Chairman and members of the Committee, the Contract Services Association
commends you for your interest in this important subject. The proposed revisions to
regulations relating to contractor responsibility and unaflowability of legal costs are ill-
conceived, politically motivated, unnecessarily burdensome, and will clearly have 2
detrimental impact on the Government procurement process — particularly hindering the
ability of small businesses to participate in the Federal marketplace CSA believes the
proposed revisions should be withdrawn. We look forward to working with you on this
1ssue and stand ready to help in anyway possible.
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JAMES M. TALENT, Misscur NYDIA M. VELAZQUEZ, New YORK

CrarmAN

Congress of the Winiced States
Trousc of Representatives
100t Congress
Committer on Small Business
2381 TRaghun Yioust Office Building
Wzshington, P 20515-031%

November 4, 1999

Ms. Laurie Duarte

General Services Administration
FAR Secretariat

1800 F Street, N.W,, Room 4035
Washington, DC 20405

RE: FAR Case No. 99-010; Contractor Responsibility, Labor Relations
Costs, and Costs Relating to Other Legal Proceedings, 64 Fed. Reg.
37,360 (Juiy 9, 1999)

Dear Ms. Duarte:

On July 9, 1999, the Civilian Agency Acguisition Council and the Defense
isition Regulation Council {collectively referred to as the “FAR Council™) issued the
captioned proposed amendment to the FAR. The Committee on Small Business of
the House of Representatives (the “Committee”™) held a hearing on October 21, 199% to
examine the impact that the proposed modifications to the FAR would have on small
businesses, both as prime and subcontractors. The hearing left members concerned that
the proposed rule, as drafted, might have substantial adverse consequences that the FAR
Councit should address before issuing a final rule.

At the outset, it is important to note that the Committee supports the
concept that federal agencies should only do business with responsible contractors and not
do business with contractors that have committed serious ¢ivil or crirpinal breaches of
federal law. The Committee, however, is troubled that the proposed rule, if implemented
as currently drafted, will go far beyond that principle and could lead to the possible
exclusion, through what is essentially a de facto debarment, numerous small businesses
from government contracting for a series of minor violations that a contracting officer may
determine to be substantial non-compliance even though they would not be considered
serious breaches of federal law, This is particularly problematic for thousands of small
businesses that ofien find out about a viclation only when an inspector or Internal
Revenue Service agent comes through the door.
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The proposed rule leaves substantial discretion to contracting officers,
discretion that contracting officers, es Eleanor Spector of the Defense Department noted
in her testimony at the hearing, may not be equipped to handle because contracting
officers are not attorneys knowledgeable in various aspects of federal law potentially
covered by the proposed rule. As a result, contracting officers may require expert
assistance from agencies with that knowledge. Without that assistance, contracting
officers may have to determine for themselves, as best they can from diverse sources {end
possibly contradictery sources, such as competitors) what constitutes substantial non-
compliance. The Committee remains concerned that this could result in the elimination of
small businesses from a contract award because the contracting officer was unable to
accurately determine substantial compliance. That exclusion, if based on prior record of
non-compliance, might lead other contracting officers to reach the same conclusion.
While the Small Business Administration’s (“SBA”™) Certificate of Competency program
acts as a backstop against adverse contracting officer decisions, the SBA may find itself
constrained to reach the same conclusion as the contracting officer with respect to a
responsibility determination based on a prior record of minor technical violations to which
the small business acceded and paid appropriate penalties.

The vagueness of the compliance standard is compounded by the proposed
rule’s unclear evidentiary standard. Contracting officers are supposed to base a
responsibility determination for lack of integrity and business ethics on “persuasive
evidence” of lack of compliance with the tax laws or substantial noncompliance with a
host of other specified {or unspecified) laws should the proposed rule be adopted as
drafted. The term “persuasive evidence” is not defined in the proposed rule or the
accompanying preamble and has no correlation with existing standards of proofin
criminal, civil, or administrative law. By creating a 1otally new standard that has no prior
basis in the law, the proposcd rule potentially increases discretion of the contracting
officer to determine the quantum of evidence needed to make a responsibility
determination. A prospective bidder on two contracts being reviewed by two different
contracting officers potentially could have the odd result that one contracting officer
determines that the violations amount to “persuasive evidence” of substantial
noncompliance while simaltancously the other contracting officer makes the contrary
determination. To the Committee, this does not seem to be rational decisionmaking as
required by the Administrative Procedure Act or logical procurernent policy.

The potential adverse consequences 1o small businesses seeking federal
government contracts may be compounded by the absence of guidance for contracting
officers in determining whether a prospective contractor has a “lack of compliance” or
“substantial noncompliance” with various federal statutes. As with “persuasive evidence,”
two different contracting officers reviewing the same contractor could reach opposite
results with respect to that contractor’s responsibility. The ability of a small business to
obtain a contract could then be left to the discretion of a contracting officer who lacks
expertise in tax law, employment law, labor law, environmental law, antitrust law, or
consumer protection law. Even if other agencies establish a point of contact for
contracting officers, she decisions concerning what constitutes substantial noncompliance
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may vary depending upon what official is assigned on any given day to answer questions
from contracting officers. Small businesses may then be excluded from federal
procurement or incur the cost of a Certificate of Competency appeal based on random ad
hoc conclusions by federal agency employees.

The proposed rule also permits the contracting officer to base a non-
responsibility determination on something other a final adjudication by a competent
authority, While there may be circumstances where that is appropriate, such as an
indictment being issued for filing false statements with the government, allegations of
violations can be sent to the contracting officers from any source, including competitors
for the contract. Contracting officers then ntght rely on these unsubstantiated and
unproved allegations to make their responsibility determinations.  The Committee befieves
that this simply is an inappropriate mechanism upon which to base government
procurement decisions and raises sericus due process concerns.

Nor does it appear that the FAR Council, in preparing the rule, examined
the adverse consequences that the proposed rule would have on subcontractors. One key
component in achieving the goals of small business participation in federal government
procurements is through subcontracting to larger prime contractors. However, the
proposed rule, if implemented as drafted, could have a devastating adverse impact on the
willingness of small businesses to participate as subcontractors in federal government
procurements. Since subcontractors are required to meet the same responsibility
standards as prime contractors, subcontractors who lack compliance with the tax laws or
are in substantial noncompliance with the other laws cited In the proposed rule would be
found to be non-responsible. Prime contractors are required to vouch for the
responsibility of their subcontractors. Prime contractors are unlikely to rely simply on a
certification from the subcontractor that they are in compliance with various federal
statutory reguirements. Rather, the prime contractors will perform some type of due
diligence that requires examination of extremely sensitive proprietary information from the
subcontractor. Of course, subcontractors will be rather leery about providing prime
contractors items like tax records, etc. to businesses that may be their competitors in
subsequent procurements. The Committee members are highly concerned that the
proposed rule may lead many small businesses to shy away from becoming subcontractors
which would make it even harder for the federal government to reach its small business
utilization goals.

Many of these problems could have been avoided or, at least identified and
alternatives developed for consideration by the contracting community, had the FAR
Coungil fully uiilized the Regulatory Flexibility Act {"RFA™), as strengthened by the
Small Business Regulatory Enforcement Fairness Act. The RFA requires that federal
agencies consider the impacts of a proposed rule on small business, and if they are
significant, propose alternatives that will minimize the adverse consequences. Instead of
performing this analysis, the FAR Council came to the conclusion, contradicted by almost
all the witnesses at the hearing as well as by members of the Committee. that the proposed
rule would not have a significant economic impact on a substantial number of small
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entities. The failure to perform a proper regulatory flexibility analysis raises some serious
questions about the procedures and information utilized by the FAR Council in drafting
the proposed rule. The FAR Couneil should make a concerted effort to properly assess
the impact on small business, utilize the outreach mechanisms in the RFA to obtain small
husiness input (and this goes beyond simply noticing a proposed rule in the Federal
Register and expecting small businesses to respond with comments), and work with the
Comnmittee as well as the Office of Advocacy of the United States Small Business
Administration in crafling a rule that minimizes the impact on small business while
achieving ensuring that the government only does business with responsible contractors.

Again, the Committee concurs with the underlying premise of the proposed
rule — proven violators of the law should not be awarded federal contracts. Where the
Committee parts company with the FAR Council is the mechanism for achieving that
objective. As the hearing record demonstrates (and the Committee expects to submit it
for the FAR Council’s consideration in developing a final rule), the proposed rule appears
to create more questions than it clarifies and potentially could exclude numerous small
businesses from obtaining federal government contracts in contravention of the policies
embedded in the Small Business Act.

Sincerely,

—

mes M. Taleng B
/ Chairman Ranking Member
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M. TALENT, Missourt NYDHA M. VELAZOUEZ, New Yore

Congress of the Leniced States

Trousc of TRepresentarioes
Jo0th Eongress
Committee on Small Business
2301 Ranbom Dovse Cifiee Brtlding
Aashington, DT 20515-0315

October 25, 1999

VIA TELEFACSIMILE AND FIRST CLASS MAIL
Honorable Deidre Lee

Administrator

Office of Federal Procurement Policy

Office of Management and Budget

Old Executive Office Building

Reoom 352

Washington, D.C. 20503

Dear Administrator Lee:

Thank you for your testimony on October 21, 1999 concerning the proposed
changes to the contractor responsibility rules in the Federal Acquisition Regulations. The
Committee wishes to build as complete a record as possible on the utilization of integrity
and business ethics in responsibility determinations made by contracting officers.

Please provide to the Committee within ten days, the following information and
responses to questions:

1} All decisions issued by federal courts, Boards of Contract Appeals, or the
Comptroller General which support the proposition that the proposed change
represents a clarification of existing law rather than a new policy,

2) Please provide the number of decisions during the past four (4) fiscal years in
which contracting officers have found a lack of responsibility for violations of
the tax laws, labor laws, employment laws, environmental laws, antitrust laws,
or consumer protection laws.

3} Did the agencies promulgating the rule examine the potential impact on
subcontractors? If not, why not since subcontractors must be held to the same
standards of responsibility as prime contractors? Finally, how do the members
of the FAR Secretariat expect prime contractors to implement the revised rule
in their dealings with subcontractors?
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4} What coordination, if any, will your Office provide for contracting officers
needing to assess compliance with tax, environmental, labor, consumer
protection, antitrust, and employment laws so that contracting officers can
make the responsibility determinations?

5) Please provide to the committee the job description and qualifications for
contracting officers at GSA, the Department of Defense, and the National
Aeronautics and Space Administration. In your response, please provide the
typical grade levels of contracting officers and any educational requirements
specifically noted in the job deseription.

Thank you for testifving and the Committee looks forward to working with
vou as the federal procurement agencies develop a final rule. If you have any guestions,
please contact Barry Pineles or Mike McLaughlin of the Committee staff at {202) 225-
5821,

streyrely,

P—
ames Talent
{Chatrman
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, L.C. 20503

OFFICL O L
PEOCUREMENT £ 1C November 19, 1999

The Honorable James Talent
Chairman

Committee on Small Business
U.S. House of Representatives
‘Washington, DC 20515-6515

Dear Mr. Chairman:

This responds to your October 25, 1999, letter in which you request certain information
regarding the proposed acquisition rule concerning the utilization of integrity and business ethics
in responsibility determinations made by contracting officers. You have asked for the following:

1. All decisions issued by Federal Courts, Boards of Contract Appeals, or the
Comptroller General which support the proposition that the proposed change represents a
clarification of existing law rather than a new policy.

You have asked about the legal basis for our statement that the proposed change
represents a clarification of existing law. To respond to your question, it is necessary to place the
proposed change in the overall context of the pre-existing statutory and regulatory requirement
for federal contractors to be “responsible sources.”

By statute, contracting officers may award contracts only to “responsible sources.” See
41 U.S.C. 253b(b), 10 U.S.C. 2305(b)(3). In the Office of Federal Procurement Policy Act,
Congress has stated that, to qualify as a “responsible source,” a contractor must have “a
satisfactory record of integrity and business ethics.” 41 U.S.C. 403(7)(D). This statutory
requirement was incorporated verbatim in the Federal Acquisition Regulation. In accordance with
the OFPP Act, the FAR provides that, to be a “responsible source,” a contractor must “[h]ave a
satisfactory record of integrity and business ethics.” FAR 9.104-1(d).

The change that has been proposed to the FAR does not alter the statutory requirement
that a contractor be a “responsible source” and therefore must have “a satisfactory record of
integrity and business ethics.” To the contrary, the proposed rule retains verbatim the existing
regulatory language from FAR 9.104-1(d), thereby reaffirming that a contractor must have “a
satisfactory record of integrity and business ethics” in order to qualify as a “responsible source.”
The fact that the general standard would remain exactly the same (i.e., does the firm have “a
satisfactory record of integrity and business ethics?”) confirms that the proposal would not
establish a new policy.
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Instead of establishing a new policy, the proposed rule would add illustrative examples
that clarify what constitutes “a satisfactory record of integrity and business ethics.” Specifically,
the proposed rule would add the following parenthetical sentence to FAR 9.104-1{d):

“(Examples of an unsatisfactory record may include persuasive evidence of the
prospective contractor’s lack of compliance with tax laws, or substantial
noncompliance with labor laws, employment laws, environmental laws, antitrust
laws or consumer protection laws.)”

These illustrative examples do not depart from the long-standing requirement that a
contractor have “a satisfactory record of integrity and business ethics” in order to qualify as a
“responsible source.” In evaluating a firm’s “record of integrity and business ethics,” it is entirely
reasonable to review the firm’s history of compliance with applicable laws. If there exists
“persuasive evidence” of a firm’s “lack of compliance” with the tax laws, or of the firm’s
“substantial noncompliance” with the other referenced laws, we believe that this compliance
history is relevant to an evaluation of the firm’s “record of integrity and business ethics” and that
such evidence can form the basis for a determination that the firm has an “unsatisfactory record.”

When legisiatures and agencies draft and amend statutes and regulations, it is a common
and routine practice for them to state a general standard and then offer illustrative examples that
clarify its meaning (“such as . . .,” “including . . ). The practice of a legistature or agency
providing (or adding) illustrative examples to clarify a general standard is so well-accepted by the
courts that it is taken for granted that offering illustrative examples is a useful way to clarify the
meaning of a general statement. In this case, by adding illustrative examples of what would not
constitute “a satisfactory record of integrity and business ethics,” the proposed rule represents
another instance of this practice of clarifying through examples.

2. Please provide the number of decisions during the past four (4) fiscal years in which
contracting officers have found a lack of responsibility for violations of tax laws, labor laws,
epployment laws, environmental laws, antitrust laws, or consumer protection laws.

Section 19 of the Office of Federal Procurement Policy Act (codified at 41 U.S.C. 417),
entitled “Record Requirements” delineates the procurement files every executive agency must
establish and maintain. These unclassified files, which are computerized, record individual facts
about each procurement greater than $25,000. Procurement facts concerning contracts below
325,000 are recorded in a summary fashion. These agency records are then entered into the
Federal Procurement Data System (FPDS), as discussed in subpart 4.6 of the Federal Acquisition
Regulation (FAR). The FPDS is the authoritative source of government-wide procurement
information. Federal agencies do not keep in summary from, and hence the FPDS files do not
reflect, data from which answers to your questions can be derived.
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The files kept on individual contract actions (there are nearly 12 million actions each year)
are also not helpful in answering your questions. As a general rule, we do not keep pre-award
data except for the successful offeror. In any event, those files are not set up to reflect contractor
failure to comply with the law. Rather, they reflect performance or nonperformance of the
contract.

However, the Small Business Administration reported, through the certificate of
competency process which is used for assessing the responsibility of small businesses, the
following determinations of non-responsibility related to the “business ethics and integrity”
standard: for FY 98, three determinations of non-responsibility; for FY 97, five determinations;
and in FY 96, eight determinations.

3. Did the agencies promulgating the rule examine the potential impact on
subcontractors? If not, why not since subcontractors must be held to the same standards of
responsibility as prime contracters? Finally, how do the members of the FAR Secretariat expect
prime contractors to implement the revised rule in their dealings with subcontraciors?

The FAR places the responsibility for subcontractor determinations on the prime
contractor. As a general proposition, the government does not interfere in the relationship
betwsen the prime and its subcontractors since we have no privity of contract. As you can see
from the following provision of the FAR, the prime contractor’s role is the same with regard to
the standard of integrity and business ethics as it is for the other standards which form the basis
for responsibility determinations.

FAR 9.104-4

Generally, prospective prime contractors are responsible for determining the
responsibility of their prospective subcontractors. Determinations of prospective
subcontractor responsibility may affect the Government’s determination of the
prospective prime contractor’s responsibility. A prospective contractor may be
required to provide written evidence of a proposed subcontractor’s responsibility.

When it is in the Government’s interest to do so ( for example when prospective
contract involves medical supplies, urgent requirements, or substantial
subcontracting), the contracting officer may directly determine a prospective
subcontractor’s responsibility. In this case, the same standards used to determine a
prime contractor’s responsibility shall be used by the Government to determine
subcontractor responsibifity.
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4. What coordination, if any, will your Office provide for contracting officers needing to
assess compliance with fax, envirc L labor, co protection, antitrust, and
employment laws so that contracting officers can make the responsibility determinations?

This office has authority under the OFPP Act to issue guidance, as necessary, in carrying
out these policies. That assessment will be made after a review of the public comments. At that
time we will review all these issues and issue guidance as appropriate.

3. Please provide to the committee the job description and qualifications for contracting
officers at GSA, the Department of Defense, and he National Aeronautics and Space
Administration. In your response, please provide the typical grade levels of contracting officers
and any educational requirements specifically noted in the job description.

A “contracting officer” is an individual (typically a “contract specialist”} who has been
issued a warrant authorizing him or her to enter into, administer, or terminate contracts on behalf
of the U.S. Government. Because the business of the Government varies widely, not only
between agencies but also within a single agency, agencies do not create a single job description
for contracting officers. Rather, the requirements of different jobs are detailed in documents
referred to as position descriptions. Reflective of the wide variety in responsibilities and demands
among positions, you will not find a “typical” grade level for contracting officers. GSA, DOD,
and NASA issue warrants to individuals ranging from grades GS-5 through GS-15, depending on
complexity and dollar value of contracts worked. Unfortunately, we do not yet maintain a
centralized system that identifies who has been issued warrants across the Federal Government, so
OFPP is unable to identify warrants by grade. NASA, however, does capture this information for
its workforce and provided the attached statistics. See Enclosure 1.

For your information, we are providing examples of position descriptions from GSA and
DOD (Air Force). These are only examples and are not intended to represent some type of
standard for each agency, which does not exist. However, the documents can give you insight
into some of the duties that individuals serving in the specific positions covered by those position
descriptions are asked to perform. See Enclosure 2.

On the issue of qualifications, more specifically, educational requirements, two sets of
rules apply to the Federal workforce. Agencies identify these requirements in their vacancy
announcements.

DOD positions are subject to the requirements specified in the Defense
Acquisition Workforce Tmprovement Act (DAWIA). The Act requires that, in
addition to training and experience requirements, contracting officers must have
either received a bachelor’s degree, completed 24 semester hours of business-
related course-work, or passed an exam demonstrating skills, knowledge, or
abilities comparable to an individual who completed 24 semester hours of business-
related course-work. For contracting officer positions at grades GS-13 and higher
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that are designated as part of the “acquisition corps,” an individual must possess a
bachelor’s degree and 24 semester hours of business-related course-work. A copy
of the applicable DAWIA language is attached. See Enclosure 3.

Civilian positions are covered by an OPM qualification standard that reflects
requirements prescribed by the OFPP Administrator pursuant to the Clinger-Cohen
Act. The educational requirements are comparable to DAWIA requirements:
through grade GS-12, individuals must have received a bachelor’s degree,
completed 24 semester hours of business-related course-work, or passed an exam
demonstrating skills, knowledge, or abilities; for grades GS-13 and above,
individuals must possess a bachelor’s degree and 24 semester hours of business-
related course- work. A copy of the GS-1102 qualification standard is attached.
See Enclosure 4,

All contracting officers today do not possess the education specified by DAWIA and the
1102 standard, largely due to the overall educational status of the workforce at the times the
standards became effective. Individuals were allowed 1o keep their current grade levels without
meeting new requirements and, in civilian agencies, can be promoted through grade GS-12. For
DOD positions, DAWIA also exempts from the educational requirements all persons having more
than 10 years of acquisition experience as of October 1991, meaning those individuals can
continue to advance in their careers. Again, since we lack a centralized system that identifies
warrants across all agencies, we cannot readily identify the educational qualifications of current
contracting officers. However, for the entire 1102 workforce, 1998 OPM data indicates that 62
percent possess college degrees.

In response to the concerns you raised at the hearing regarding the Regulatory Flexibility
Act and the attendant statutorily provided judicial review, we will revisit this issue along with the
others submitted during the public comment period. If at that time it is appropriate, we will
prepare an initial regulatory flexibility analysis in accordance with the procedures outlined in the
Act.

T hope that this information is helpful to you in understanding the Administration’s
proposal. Ilook forward to a continued dialogue with you on this proposal. Please call me at
202-395-5802 should you need more information.

Sincerdly,
e
incer A{y, p
[ e L

Deidre A Lee
Administrator

Enclosures
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WARRANTS BY GRADE LEVELS — NASX

ARC DFRC GRC GSFC JSC KSC LARC MSFC NMO SsC TOTAL

1102-07 2 & 7
1102-08 ‘1 0 13
1102-11 13 4 29
1102-12 12 7 186 87
1102-13 44 38 27 176
110214 12 13 8 83
1102-15 2 8 & 29
SES 1 2 1 7
TOTALS 86 70 63 400
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GENERAL SERVICES ADMINISTRATION
FEDERAL SUPPLY SERVICE
CONTRACT SPECIALIST: GS-1102-12

DUTIES

Serves as a contract specialist in an FSS Commodity Center responsible for large-scale, national
in scope, centralized acquisition of services, or supplies under the Stock, Special Order, ot
Multiple Award Schedule (MAS) programs. Resultant contracts are designed to meet the
consolidated requirements of Federal agencies, nonprofit agencies operating under the Javits-
Wagner-O'Day Act (NIB/NISH), and other entities authorized to use the Federal Supply Service
(F8S) as a source of supply.

Is responsible for all acquisition preaward and postaward functions which include, but are not
limited to the following duties:

Performs Industry Analpsis. Determines current and future industry capability to meet the
consolidated requirements for the assigned product line (s) or services. Identifies quantitative
and product service needs for current and future requirements. Reviews and considers
industry capabilities, corporate acquisitions or bankruptcies, and changes in product
technology and performance.

Performs Market Research. Inaccordance with Public Law 103-355, determines whether
commercial items are available to meet customer requirements and to determine if clauses,
terms, and provisions, to be utilized in commercial item acquisitions are consistent with
commercial practice. Determines need for new or additional products/services to meet
customer requirements.

Develops Acquisition Plans. Conducts acquisition planning based on analysis of results of
industry analysis, market research and other considerations. Also analyzes conditions
peculiar to past procurements, establishes minimum/maximum order limitations, sample
requirements, reviews socio-economic factors, etc. Determines cost and performance
objectives for the acquisition and develops the applicable milestone plan(s).

Implements Electronic Commerce. Participates in electronic commerce initiatives set forth
in the Federal Acquisition Streamlining Act of 1994 and GSA’s on-line shopping service,
GSA Advantage! (hitp://www.gsa.gov).

Develops Source Selection Plan. Provides guidance and assistance to the cognizant
program office in developing evaluation criteria and establishes and source selection
board/authority.
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Maximizes Competition or Product Availability. Stimulates interest in bidding or focating
new sources of supply. Maintains contact with manufacturers to persuade them to convert
portions of production capacity to Government requirements or o produce for the
Government during slack seasons a1 reduced costs. {dentifies and works with current and
potential commercial contractors and customers to develop specification or work statements,
Attends conferences and exhibits or initiates meetings with industry, Smal! Business
Administration, and others for the purpose of expanding competition. Explains Federal
contracting procedures to potential suppliers, and determines the most advantageous time to
solicit bids for expandad competition.

Develops the Solicifation. Determines quantities or extent of services to be procured,
identifies exceptions or changes needed in contract provisions, determines appropriate
conwact type, coordinates socio-economic factors with appropriate activities and makes
determinations concerning minimuam or maximum crder limitations, method of award,
onigin/destination pricing, guarantees, preaward samples, transportation and delivery
considerations and other special provisions unique to the Government's requirements.

Conducts Pre and Post-Award Conferences. Holds conferences with industry and
customners 10 provide information on the development or implementation of acquisition
programs covering supplies or services

Obtains Pre-Award Audits and Achieves Resolution (Negotiated). Determines need for
pre-award audits by Office of Inspector General (OIG) based on conwract dollar amount and
other factors, Evaluates and analyzes completed audit findings, and concurs/non-concurs
with findings. Achieves resolution with the OIG.

Determines Responsiveness and Responsibility. For sealed bids, determines compliance of
bids te all material respects of the solicitation: rejects bids tha: fail to conform to the essential
requirements of the solicitation. Evaluates bids for mistakes and processes mistakes in bids
in accordance with applicable regulations.

For both sealed bids and negotiated solicitetions, determines need for pre-award surveys.
Reviews and considers results of Financial Reports and Plant Evaluation and Facilities
Report, and other indicators of capability to perform (e.g., past performance information).
Requests Certificate of Competency (COC) from the Smali Business Administration as
necessary; challenges COC if necessary.

Responds to Protests. Establishes and prepares the Covernment’s position with respect to
protests to the Conteacting Officer or to the General Accounting Office. Supports and
defends the position via preparation of protest documnentation and files in accordance with
applicable regulations.

Evaluates and Analyzes Requests for Proposais . Evaluates proposals for completeness and
acceprability of all information provided by the offeror (administrative, technical and/or
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pricing). Obtains clarifications and other additional technical and pricing informatior. from
the offeror if nzcessary, Must determine if pricing information is available from
Goverrument, in-house, or other putlic sources before sbtaining additicnal proprietary pricing
ard sales information from the offeror. When obtained, conducts analysis of afferor’s pricing
znd sales information; establishes competitive range and develops prenegotiation

remorandum {including findings of any pre-award audit}, documenting negotiation strategy
and objectives.

Performs Price and/or Cost Analysis.  Anelyzes industry and supplier pricing practices
applicable to the product line or service and the latest economic developments pertaining to
increasad material, labor, or rranspartation costs as reflected in the latest price indices or cost
data. Analyzes contractual arrangements and other agreements relative to national accounts,
state and local governments, original equipment manufacturers, other classes of customers
and related audit reports and determines the relationship to contract offers. For cost analysis,
analyzes cost and pricing data submined by offerors and related audit reports to substantiate
direct and indirect costs and profit. Determines rezsonableness of prices offered. Idemifies
areas subject to negotiation. These include some or all of the following: cost elements and/or
price; quantity and/or payment discounts; transportation, delivery and/or performance;
specification and/or work statement reconfiguration; and as necessary, evaluates product
offers with respect to warranties, replacement, service or technical assistance.

Negotiates Contracts. Conducts written or oral negotiations with offeror’s authorized
contract negotiator. Conducts negotiations or serves as lead negotiator of Government
negotiating team. Documents negotiations in negotiation memorandum, explaining
objectives or concessions achieved/not achieved. Requests “Best and Final” offer,
documenting offeror’s concessions.

Negotiates Subcontracting Plans. Evaluates bidder’s/offeror’s subcontracting plan goals
and negotiates new goals if necessary as required by Public Law 95-507. Coordinates plan
with Small Business Technical Advisor and Small Business Administration.

Recommends and Mukes Award. Completes all award documents required 1o make award,
and signs as Contracting Officer, if Warranted. Conducts debriefings when requested by
unsuccessful offerors.

Performs Contract Administration. When contract administration is not delegated,
performs the full range of contract administration respensibilities lncluding negotiation of
contract modifications, performance of termination/cancellation acticns, and/or negotiation of
Government claims for defective cost or pricing data. Resolves disputes between ordering
activities and contractors.

Requests and Analyzes Post Award Audits . Determines need for post award audit and
analyzes cornpleted Audit Report. Achieves audit resolution wita the Office of Inspector
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General after considering comments/input from conwractor invoived. Conducts negotiaticns
with conmactor to achieve andit seftiement.

v Serves as Technical Expert and Advisor. Provides technical divection and guidance to
management, customers, and contractors in assignment area relative to the marker the
industry, specifications, socio-economic concerns, and similar matters or unusual problems.

Factor 1. Knowledge Required by the Position

Knowledge of Federal and GSA contracting principles and procedures, contracts and provisions,
and methods of contracting applicable 1o the centralized acquisition of product line and/or
service requirements.

Knowledge of assigned product lines or services and the industry sufficient to identify sources of
supply, recent developrnents and trends, economic factors affecting procurements, and
ticipated requirements of Federal agencies both annually and seasonally.

Knowledge of cost and price techniques sufficient to perform a variety of cemputations relative
to item costs, packing, packaging, specification requirements, and delivery points sufficient to
determine the best buy for the Government.

Knowledge of negotiation techuiques sufficient to negotiate prices. ierms and conditions,
contract modifications, and settlements,

Assignments are made by the supervisor with general guidance cn the objectives and timing of
operations, and new or revised policies, programs, and procedures. The contract specialist is
responsitle for developing the annual strategy and acquisition plan for assigned product line(s)
or services. The contract specialist carries out assignments independently, referring to the
supervisor only unusual problems encountered, policy maters, or situations which may lead to
precedent-setting decisions. Completed work is reviewed primarily for conformance with policy.
overall progress, and results achieved.

3 rl i

Guidelines include starutes, Federal and GSA policies and procedures, Controller General
decisions, precedents, commercial catalogs, and price indices. Guidelines applicable to industry
studies are general of limited use, or not available. The contract speciaiist uses initiative and
resourcefulness in developing new information such as locating new sources or stimulating small
and disadvantaged business participation, researching trends and parterns within the specific
industry such as costs and changes in products, and analyzing effects of changing costs and
changes in products, and analyzing effects of changing industrial conditions (e.g., strikes,
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shertages. surpluses, seasonal demands) on the procuremnents, As necessary, the contract
specialist develops clauses or provisions consistent with customary commercial practice.

Factor 4, € anlgxiﬁ’

The contract specialist is responsible for the acquisition of produet lines or services to meet the
consolidated requirements of Federal ageacies. Complexities typically encountered include
some or all of the following:

»  Technical changes;

« Electronic Commerce:

¢ Urgent Government needs that override normal production;

» Conflicting program requirements that jeopardize continuity of contract coverage.
« Concurren: procurements at various stages of completion;

Great volume of production;

Techrical complexity of comumedities ot equipment;

Commodity shortages;

Lack of competition among vendors;

In-depth price or cost analysis;

. s v =

Service contracts are characterized by complex statements of work, time and mazerial
requirements, repair and maintenance of major proprietary itemns, multiplicity of awards, multi-
year contract life, and extensive administvative problems. Work involves managing the
acquisition of services with a high degree of uncertainty during performance, complicated work
breakdown, schedules with significant interdependence of work elements creating considerable
possibilities for schedule slippage, and high (multi-million dollar) systems life costs.

Decisions are based on extensive analysis of the industry to balance the award and impact of high
dollar Gavernment contracts on suppliers. on the availability of items or services to other
consumers, on the productive capacity of firms, on small and disadvantaged businesses, and the
timely meeting of agency needs. The work requires innovative solicitation developmert,
determining conselidated nzeds. and developing new sources.

Factor 3, Scope and Effect

The purpose of the work is to plan and conduet centralized procursments for large-scale or heavy
volume buying for supplies, cquipment, or services to meet the consolidated requirements of one
ot more Federal agencies, The volume or urgency of need has a significant impact upen the
industry in capacity, financial commitment, availability of potential suppliers, effect on the
marke, effect on supply and demand, impact on increasing or decreasing overall cormpetition.
aad/or on local labor markets, Timely or continued availability of contractual sources impacis oo
one or more agencies for products or all agencies in a region for services in terms of their ability
10 perform their missions. Contractual activity frequently generates interest by elected officials.
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industry officials, labor organizations, and/or special interest groups because of the impact on
income, employment, and industry affecting a segment of a local economy.

Factor 6, Personal Coptacts

Contacts include contractors and representatives of industry, labor organizations, special interest
aroups, local officials, management representatives within the agency and from other agencies,
and/or legal counsel and other specialists within the agency.

Factor 7, Purpose of Contacts

Contacts are to conduct negotiations for procurements and/or

10 persuade suppliers to convert portions of their procuction capacity to the Government's
requitement which involves convincing supplier or developing compromise resolution or suitable
altermatives. The contract specialist represents the agency at industrial and trade association
conferencss 10 obtain information concerning new and improved products, new manufacruring
techniques, or marketing practices; and to furnish information or discuss improvements in
contracting methods The contract specialist provides consultation and guidance to lower grade
specizlists, management officials within the agency, other client agencies, and manufactures and
prospective suppliers.

Factor 8. Physical Demands
The work i3 sedentary in nature.
Factor 9. Work Environment

The work is Performed in an office setting.
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CONTRACT SPEGIALIST, GS-1102-12
MAJOR DUTIES

Incumbent serves as a contract specialist satisfying customer needs through the
professional placement of Government contracts. He/she is responsible for the full range
of preaward and postaward functions, e.g., price/cost analysis, negotiation,
administration and termination in a regional Public Buildings Service organization.
Incumbant procures a wide range of real property related services such as new
construction; building design; major repair and aiteration projects; professional and/or
specialized services such as architect-engineering, construction management or
commercial facilities management firms; telecommunications, information technology,
hardware, software and technical services; operation, maintenance and/or replacement
of complex machanical systems and equipment, janitorial and guard services, real estate
brokerage and appraisal, space planning, public utilities, asbestos abatement and other
health and safety related services. Procurement actions involve contracts up to and
exceeding $10 million dollars and oftentimes generata intense Congressional interest.

Customer Relations: Incumbent consults with and supports internal and external
customers, providing technical expertise and advice on contracting matters. Helshe
maintains open communication channels with customers, providing professional,
courteous and timely feedback through regular phone calls or site visits. Keeps
customers apprised of project status and procurement issues of mutual concern, striving
to maintain agreed upon schedules and promptly advising customers when schedules or
estimated delivery dates change.

Preaward: Incumbent reviaws and analyzes requests for procurements, revising the
scope of work or specifications as necessary. Determines the method of procurement
and the contract type and develops an acquisition ptan to assure project completion in a
timely and efficient manner. Researches market conditions to assess adequacy of
competition. Develops justifications for other than full and open competition; determines
statutory authority and other required clearances; and prepares needed documentation.

incumbent prepares solicitation documents, incorporating specialized provisions, such
as cost accounting standards, requirements for technical proposals with appropriate
weighting factors, cost escalation factors, socioeconomic programs, elc. Analyzes
specifications to ensure their adequacy and recommends revisions, identifying
exceptions or changes needed in standard contract provisions to accommodate unique
circumstances. Develops special clauses and provislons for unigue procurements for -
which there is no precedent.

Solicits proposals from prospective contractors. Determines procurements to be
awarded under the Small Business Administration’s (SBA} Section 8({a) program and
other socioeconamic programs. Prepares contract documents, awards and administers
contracts with the SBA. Assists SBA in awarding subcontracts to socially and
economically disadvantaged firms or individuals. Initiates meetings and attends
conferences with industry, SBA personnel andior others to expand competition.

Solicits proposals from non-profit agencies working under the Javits Wagner O’Day Act.
Maintains liaison with the regional office of the National Industries for the Severely
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Handicapped (NISH). Negotiates, awards and administers contracts. Participates in
partnering sessions with workshops, regional NISH and as appropriate, representatives
from the Committee for Purchase from People Who are Blind and Severely Disabled.

Evaluates technical submissions, bids or offers for responsiveness to the solicitation.
Performs cost and/or price proposal analyses; reviews cost breakdowns, direct and
indirect costs; identifles costs which are allowable and allocable to determine
reasonableness; determines the necessity for, requests and evaluates preaward financial
or physical plant surveys to establish contractor responsibility; and obtains audits,
estimates and pricing reports. Establishes competitive range for negotiations,

In advance of negotlations, he/she analyzes overhead costs and determines reasonable
profit as measured by the degree of risk assumed by the contractor, contractor
investment and the expected proficiency of the contractar and utilizes audit information
of Government findings on contractor and subcontractor proposais in negotiating final
contract price.

Coordinates the establishment of a technical evaluation committee or source gelection
evaluation board to determine acceptability of technical proposals; prepares source
selaction plans; develops selection criteria; and may serve as the Source Selaction
Authority/chair and as such makes costitechnical trade-offs. Oversees the evaluation
process to ensure that the hoard members consider offers in accordance with the source
selection plan. Reconciles inconsistencias in evaluations. Resolves differences between
hoard members and prepares or oversees the preparation of the board's evaluation
reports.

Develops pre-negotiation position or advises other agency personnel involved in
negotiations on the development of a pre-negotiation position. Develops negotiation
plans; holds conferences; and conducts discussions and negotiations with contractors.

Obtains required preaward approvals. If warrantad, makes final determination on
awards within delegated cantracting officer autharity, Otherwise, recommends awards
on contracts to higher leve! eontracting authoritias.

Postaward: Conduets initia! conferences with the contractor to previde information, to
clarify standard and special provisions of the contract and to maintain Haison with the
contracter to interpret contractual obligations and resolve problems; analyzes proposed
madificalions, supplemental agreements and change orders; and reviews contractor
proposals when pracedents are of limited relevance.

Negotiates maodifications, determining contract cost changes, price adjustments,
progress, partial and final payments. After verifying evidence of contractor’s progress,
makes progress payments until final delivery and payments are completed and the
contract is closed. Negotiates delivery and progress schedule changes; determines
whether the contractor has fulfilled ali contract requirements, any corrective actions
needed andfor monetary adjustments for deficiencies, investigating and resolving
differences of fact. Determines the allocability, altowability and reasonableness of costs
claimed under cost reimbursement contracts and reviews and approves subcontracts
under cost type contracts.
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Monitors contractor’s performance through phone conversations, correspondence,
reports, vouchers and visits, maintaining contractor’s compliance with contract,
regulatory and statutery provisions. Determines status of contract performance
scheduling and problems that have arisen and proposes solutions. Interprets provisions
for contractors and for officials of customer agencies and provides advice and guidance.
Identifies areas raquiring further negotiation and establishes the agency position. Takes
action to ensure contract compliance.

Monitars contract files to ensure timely completion of required contractual actions, such
as the exercise of contract optians.

Negotiates changes and other modifications to contracts directly with contractor
personnel on material and labor costs, overhead, profit or fees, resolving disagreements
between auditor and contractor invoiving audit determined cost or pricing. Executes
modifications and supplemental agreements. Prepares memoranda to explain rationale
and methods used in arriving at final price.

Determines agency position on protests from unsuccessful biddersiofferors. Prepares
initial agency position an GAO and interagency protests from unsuccessful bidders;
renders final decisions on ¢laims and appeals arising under the contract; prepares
statement of the Government’s position and appeal file for claims brought to the Board of
Contract Appeals and the U.S. Court of Federal Claims; and appears as a witness or
consuitant in contract appeals and other litigated matters.

Closes out cantracts: issues tarmination notices; reviews settlement proposals; and
develops the Government’s position with respect to contractor claims.

Termination: Based on customer feedback, incumbent determines whether and when to
terminate contracts for the convenience of the Governmenit or due to contractor default.
Takes adminisirative actions, calculating Government liability, determining settlement
costs and negotiating settlement agreements. Reviews termination notices for extent of
action (partial or complete) and for special conditions or instructions.

Incumbent negotiates partial settiement for those elements on which there is an
agreement, reserving the rights of parties on excluded or unsettied alements for (ater
resolution or issuing a unilateral determination on elements for which an agreement
cannot be reached; equitable adjustments in the continued portion of a partially
terminated contract; contractor’s claims or settlement proposals, including unsettied
contract changes, profit or loss considering such elements as the difficulty of work,
efficiency and risks; no cost settiements when the contractor does not owe the
Government and when the contractor either has incurred no costs or waives such costs;
and reductions in fees for contracts with fee provisions.

lssues determinations of costs disapproved due to unallocability, unallowability or
unreasonableness. Executes modifications in settiing terminations or claims and obtains
contractor's release of claims. After settling a claim or proposal, prepares a
memorandum for file setting forth the principal elements of the settlement.

When directed to do so by a higher authority, incumbent may actfor the superviser or
branch chief.
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Based on organizational operating requirements, the incumbent may also serve as a
warranted contracting officer, with the dollar amount of individual warrant delegations
feft to the discretion of management.

Knowiedge Required by the Pogition

Knowledge of Federal and agency contracting laws, policies, regulations and procedures
to acquire and administer contracts for a wide range of extensive or unique services,
supplies and equipment using cost and fixed-price type contracting, multipte awards and
other special provisions; proprietary rights, warranties, bonds and insurance liability or
similar considerations involving the use of Alternate Dispute Resolution procedures.

Knowledge of various fypes of contracts, methods of contracting and selection factorsto
satisfy complex requirements and to conduct negotiations in the preaward and
postaward phases of contracting.

Knowledge of cost and price analysis and cost accounting standards sufficient to
perform the full range of strategic, analytical and technical procurement assignments,
including the acquisition of complex design, construction, alterations and/or building
services, :

Knowledge of business practices sufficient to identify sources, recent developments and
trends, economic factors affecting procurements and anticipated requirements of
Federal agencies; to analyze cost and pricing data and contract proposais; and to
avaluate the offers for respensibifity.

Knowledge of the full range of Federal sociceconomic and labor policies and regulations,
including those related to small business, small disadvantaged business, women-owned
business, the Javits-Wagner-O'Day Act, the Service Contract Act and the Davis-Bacon
Act.

Skill in the use of negofiation techniques sufficient to negotiate prices, terms and
conditions, coniract modifications and settlements and the ability to communicate
effectively orally and in writing with individuals beth within and outside of GSA.

Supervigory Controls

The supervisor makes work assignments in terms of objectives and resources available.
The employse, in consultation with the supervisor and customers, develops priorities and
critical project deadlines. The employee indspendently plans the procurement
approach, initiates and manages ongolng actions, caordinates with other offices such as
technical or legal personnel and resolves most problems which arise. Heishe apprises
the supervisor of potentially controversial matters, e.g., contracts which may lead l¢
precedent setting or otherwise sensitive decisions, providing comprehensive synopsis
and recommendations. Completed work is reviewed for effectiveness in meeting
contractual requirements, customer needs and conformance with policies and
procedures.
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Guidelines

Guidelines include Federal Acquisition Regulations, General Services Acquisition
Reguistions, Comptreller General and Board of Contract Appeals decisions, other egal
precedants, statutes affecting procurement requirements and practices, executive
crders, technical documents such as procedural manuals, audit and technical reports,
economic indices and labor wage rate documents. These guidelines normaily cannot be
applied directly and require significant interpretation. The employee exercises
experienced judgment, initiative and rasourcefulness to interpret, apply and extend
broadly stated regulations to the particular procurement; to devise new contractual
provisions or innovative financial arrangements and incentives; and to develop
justifications to offset contractor claims against the Government and ground rules for
monitering or evaluating contracter performance.

Complexity

Assignments cover the full range of procurement functions associated with negotiated
and sole source actions and are characterized by such complexities as developing and
impiementing contract plans, perferming diverse procuremsnt functions, applying
termination and claim settlement techniques including special pricing provisions;
performing difficult cost and/or price analyses on initial pricing or price adjustments;
reviewing and analyzing audit/technical reports; reviewing the market to jocate potential
contractors; limited competition; requirements involving extensive professional services
andlor complex construction projects where there is a lack of previous experience or
competition, extensive subcontracting or simitar problems; sensitive negotiations; and
changes in the technical requirements and design concepts during the course of the
contract.

The work requires making final decisions on a variety of issues such as cost and price
allowability, contract settlements and legal and technicai problems, considering diverse
factors such as extent of prime contractor’s cooperation, dollar amount of claim andior
proposal, invoivement of subcontract claims and/or proposals, prompiness and approval
of interim financing, unusual contractual provisions, extent of centract completion, partial
versus total termination, unsettled claims and consideration to the extent of cantractor’s
financial and management controls. The employee extends contractual techniques,
modifies approaches and develops new terms, conditions or other innovations nseessary
to satisfy unigue contracting requirements while balancing program, project and
technical needs, contractor interests, statutory and regulatory requirements and the
prevailing sociceconomic climate to make decisions that are in the bestinterest of the
Government.

Decisions are based on analysis of alternatives, adaptation or medification of
procedures, resolution of incomplete or conflicting technical or contractor data.
Preaward analyses include evaluating data received from numerous firms to determine
applicability, develop the Government’s pricing position and consider the responsibility
of the contractor to perform. Postaward requirements include economic price
adjustment determinations, price reduction considerations, exercise of options,
determination on claims andfor termination, resolution of disputes, waiver request
determinations and close-out of contracts.
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Soope and Effect

The purpose of the work is to satisfy customer needs for real property related services,
supplies and equipment through the expert use of the Government contracts. This is
carried aut by serving as a lead negotiator and/or warranted contracting officer
respansible for planning and negotiating procurements for specialized and complex
services for building operations and construction, suppiies and equipment essential io
the mission of the Government. The employee performs the full range of procurement
functions, providing expertise in all phases of design and construction centracling by
furnishing advisory, planning or reviewing services on specific problems, projects or
programs in addition to obtaining extensive technical services and construction.

The work product affects the accomplishment of agency procurement goals, client
agencies’ mission requirements and overall contractors’ operations within the region.

Personal Contacts

External contasts are with officials, managers and representatives of public and private
organizations, such as commercial concerns and professional services firms, personnel
of various state , Federal or municipal entities and customer agencies. internal contacts
include agency technical experts, supervisors, managers, contract review staff, small
and disadvantaged business representatives, legal counsel and program personnel.
Contacts occur in a moderately unstructured situation with the roles and authorities of
the parties varying and the purpose and extent of each contact defined at the time.

Purpose of Contacts

External contacts are to conduct prenegotiation conferences; to negotiate contracts and
contract modifications; and to defend procurement actions where conflict exisis between
the objectives of industry and GSA or in the litigation of claims and appeals. Intarnal
contacts are to exchange information, justify or defend proper contractual approaches to
customers, technical experts and managers, e.g., to persuade customers and other
personnel of the proper approaches from a procurement viewpoint.

Physical Demands
The work is mostly sedentary in nature.

Work Environment

Work is parformed primarily in an office setling, with occasional visits to construction
sites. Trave! to contractor’s facilities and work performance sites may require special
safety precautions or severe weather protection, such as protective clothing or gear
such as masks, coveralls, coats, boots, hard-hats, goggles, gloves or shields.
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AIR FORCE CORE PERSONNEL DOCUMENT

ORGANTZATION: P CPD NUMBER: _
SUPV LEV CODE: CoMP LEV CODE: 0347

TARGET GRADE: Gs-12 FLSA: Exempt

JOB SHARZ: ¥ CAREER PROG ID: Q
SENSITIVITY:  Noncrinfcal-Seansitive sus: 1785
EMERGENCY ESS: X DRUG TEST: N

KEY POSITION: ¥ POSITION HIST: Conv o €D

CLASSIFICATION: Conetract Negotiator, GS-1102-12
DUTY TITLE:

ORG & FUNC CORE: pB2 Procyurement/Syscems M¥aznagement

1ST SKILL CODE: &0% THIDALALN Cont Ngtr, Aero Sys/Subsys, Prcduction
2N¥D SKILL CODE: 20% CMRALN Cont Prize/Cost Anlys, Production

3RD SRILL CQODE: 20% DNADAS Procurament Anlys, Con: Review

CLASSIFIED

iFIER SICKATURE CATE

SUPERVISORS CERTIFICATION:

I certify that this Core Personnel Document ig an accurate statement of the
major duties, knowledges, skills, and abilities, respemsibilities, physical
and performance requirements of <chis posizion and its organizatienal
relatisnships. The position is necessary to ca4rTy out government functions
for whieh I am regpansible. This certification i3 made with the knowledge
that  this information is to be vuysed for BLATUTOry purposes relating o
appointment and payment cof public funds and thar false or mislesding
statements may constitute violarioas of such shatutes or their implementing
regqulations.

SUPERVISCOR:

SUPE.

CERTIFICATIO

Rater/supv.

Date

Reviewer

Date

Employee *

Date

*Signature acknowledges receipt. It does not indicate agreement/disagreementc.
AF Form 100 R GENERATID)
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CORE PIRSONNEL DOCUMENRT

Position Number: UENENN organization: SR

PURPOSE OF POSITION AND ORGANIZATIONAL LOCATION:

The primary purpose ¢f this position is: to plan for =nd negotiate contracts
for the acquisition of complex eguipment, systems, subsystems, services,
and/or related research., development, test and evaluation (RDT&E). . The
organizational locatien of this position ig: in the Contracting & Support
Division, <Contracting Directorate. This position may be collocated to user
arganization.

ORGANIZATIONAL GOALS OR OBJECTIVES:

The organigational goalu or objectives of this position are: to plan for, and
negotiate contracts for, the acquisition of complex equipment, systems,
subsystems, services, and/or related research, development, test and
evsluation.

DUTY 1: ¥Performs wotrk associated with a wide range of conmtract types and
contracting methods. Critical. ‘ .

STANDARDS ¢

A. Displays and applies knoﬁledge of a wide range of contracting methods
and contract types to effectively plan and caxry out required
contracting actions.

B. Thoxoughly analyzes difficuit <ontracting  issues and identifies
appropriate alternative courses of action.

<. Modifies standard procedures and terms as necessary to satisfy
specialized requirements and effectively solve a variety of contracting
problems, Significantly departs from previous approaches as required
to develop sound resolution or  approach that complies with
regulatory/procedural requirements and that will meet the government ‘s
needs .
P

D. Ensures  contracts irclude and adequately define special provisions and
incentives such as price redetermination, cost and performance
incentive provisions, or proprietary rights provisions.

Ksa: 1, 2, 3, 4

DUTY 2: Performs work associated with preaward and postaward phases of
long-term {multiple year) contracts for assigned systems or programs
gncompassing complex equipment, systems, subsystems, services and/or RDT&E
programs. Critical.

STARDARDS



D NUMBER:

225

Page 3

A.  Accomplishes thorough review, research, and analysis in support of
preaward and postaward phases of longeterm (multiple year) contracts for
assigned programs.

B. Hakes sound recormendation to organizational management for approval of
procurements ensuring issues, uncertainties, interests, and all aspects
of the progran/system have been considered.

Xsa: 1, 3, 5, 6

DUTY 3: Reviews and evaluates regquisitions and purchase requests, develops
plans  and deternines acquisition strategy, or recommends method of
procurement. Critical.

STANDARDS ¢

A.  Reviews previous history, market conditions, and sgpecifications or
technical data packages and develops a well-organized, realistic, and
sound contracting plan to meet the government’'s needs.

8. Independently plans and manages procurements with technical, legal and
conktract pricing personnel ensuring necessary preaward actions are
complated within regulatory and time reguirements Le meot objectives.

c. Provides guidance in development of the statement of work and data
reguirements. Effectively resolves problems which limit competition and
modifies contract language which discourage potential bldders.

T. Worxks with program managers, coptractors, and potential bidders to
identify possibilities for converting production to government needs.

XSa: 1, 3, 7

DUTY  4: Performs  work  involved iIn contract negotiation. Critjcal.
STANDARDS

AL Plans and develops the govermment's negotiation position. Regularly
., meets with suppliers or their representatives to effectively nijyl uve
) prices, delivery  dates, specifications, or similar  matters.
B. Thoroughly evaluates technical snd cost proposals and establishes an

apprepriate competitive range for purpose of conducting negotiations.

<. Effectively represents the government s positicn in coptrast
negotiations on cost and technical issues. Negotigtes fair and
reassnable contract terms, conditions, and prices. Definitizes the
contract, makes sSupplemental agreements or revisions and finalizes
cantract clauses ensuring abjectives and reguirements are met.

Ksa: 1, 2, 3, 4, 7, 8, %

DUTY S5: Reviews and evaluates contractor bids and proposals. Critical.
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STANDARDS :
Al Performe detailed analysis of bids or propesals received ensuring
sTrict compliance with specifications and  determining bid

responsivendss.

¥SA: 1, 2, 3, 4

DUTY 6: Prepares contractual documents, Critical.

STANDARDS:

A. Compiles complete bidders® list from qualified applicstions, knowledge
of suppliers, <ontacts with trade asscciations, Small Business
Administration, or other sourcesn.

B. Drafta or prepares final contract ensuring inclusion of apprepriate
etandard and special clauses such as packing and zhipping requirements,

inspection provisions, specifications, ete.

<. Prepares complete contract file with appropriate support documentation
including justification for award.

KsA: 1, 3, 7

PUTY 7: Analyzes, resolves and ensures disposition of audit reports.
Critiecal.

STANDARDS:

A Reviews and takes appropriate sction on audit reports within estadlished
timeframes. Evaluates audit reports by analyzing facts and performing
BECeSsary  research. FPresents appropriate recommendations on unresolved
or questionable problems. Follows wp on a regular basis to ensure
complete resolution and disposition of audit repUrts.

Ksa: 2, 4, 10

DUTY 8: Provides advice and assigstance to others related to vontracting work.
Critiesl.

STANDARDS:

A. Effectively represents  the interests of the organization in a
professional manner in meetings - and in various contacts cutside the
crganization on a variety of issues that often are not well-defined,
Contributes te timely and viable resolution of issues and problems.
Recommendations are  complete, effective, coordinated and’ well
researched.
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B.

KSA:

Establishes gffective working relationships and provides ascurste
advice and assistance o installation technical or progezam perzonnel,
sales representatives sndjfor local suppllers whenever information is
needed or issues need 4o be resolved o  that contractual actiensg
and  products are complete, effective, coordinated, and wall-researched.

Establishes effective working relaticnghips with co-workers and
parsonnel in closely related units contributing to 2 cooperative
working environment and timely accomplishment of work.

Establishes and maintains contarts to provide advice and assistance,
effectively plan, advise, andfor soordinate common conitractual actions,
or resclve related issues while endeavoring to maintain cooperative
attitudes and mutual goals.

Davelops and effects persuasive strategies 80 as to convince those
initially opposed tO agree to contractusl positions.

1,02, 3.7, 11

DUTY 9¥: Communication (oral and written), working relationships, and gquality

ara

major components for fully successfyl performance of every duty

(element) of this core document. Criticsl.

STANDARDS

Al

KSx:

Writes elear, concise, and technically zccurate meporanda, letters,
decuments, or reports  that Support centractual actiens  or
recormendations.

Uges tact and dipleomacy in orally communicating with others and
presents a good image as 3 representative of the orxganization.

Establishes affective prefessional  working  relationships  with
coworkers, c¢ontractorxs, using organizations, ©r contacts outside the
agency Contridbuting to i cooperative working environment and successiul
accomplishment of the mission.

Accepts responsibility and sccountability willingly, showe willingness
to  learn new work methods, dfie. wY new ideas. Readily adapts to new
sitoations and changing work environments to include participation in
the total quality nmanagement program.

Reviews/evaluates work processes, methods, and products and seeks
improvements. Actively expresses and contributes ideas/suggestions for
analysis and implementation, if approved. Demonstrates gensitivity to
ideas of fellow workers and supervisors.

3, 11

pury

10:  safequards sengitive andfor classified informarion. Critical.

STANDARDS ¢
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A. 1 accordance with security regqulaviens appropristely bhendlies and
safeguards sensitive and clasgified information and material to reduce
tential compromise.

Ksa: 7

BUTY 11: Performs epecial assignments and projects as required. Hon~Critical.
STANDARDS

A.  Recommends the need for and participates on special projects and in
studies. Hakes recommendatiens as t¢ the resources needed and
cstahlighes milestones to mghieve desired goals. Ensures final product
meets gtated objectives, addresses pertinent issues and reflects an
understanding of the impact of the project andfor final product.

KSA: 3, 9, 12, 12

Other significant facts pertaining to this position are:

Incumbent must f£ile an snnual SF 450, This position may or may not
require a contracting officer warrant. This position is designated s
'}an acguisition position and is covered by APDP. Therefore, the
incumbent  must be able to wmaet APDP regquirements (or be waived] as
stipulated under the Defense Acquisition Workforce Improvement ACt
{DAWIA} of 1390, P.L. 201-510, Title XII.

RECRUITMENT KMOWLEDGES, S$KILLS, AND ABILITIES
1. Xnowledge of 8 wide range of contracting wethods and contract types.

2.  ¥nowledge of  contracting principles, policies, procedures, and
regqulatory requlirements.

3. Abjlizy to communicare effectively both orally and in writing.

4. X¥nowledge of Dbusinass practices and wmarket conditions applicable &o
program and technical ren- Lmeats.

5. Knowledge of procurement law, executive orders, and federal and agency
' regulations.

6. Ability to  interpret, modify and extend gquides, technigues and
precedents o the reselution of complex contzacting problems.

7. Knowledge of contracting principles, polivies and procedures.
8. Xnowledge of negotiation techniqées and tecnnical reguirements.
9. Skill in contract negotistions.

310, 8kill in  applying contract pfice;cos: analysis technigues to a variety
of presward andfor postaward procurement actions.
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1l. Ability o establish effective working relationships with others.

12. Xnowledge of organizational polivies and procedures which impact current
responsibilities. i

i3, Ability to be an effective team member or leader.

Factor 1. Knowledge Required Level 1-7 (1250 Points)

The position reguires a knowledge of contracting principles, laws,
statutes, Bxecutive Ordexrg, regulationg and procedures applicable to
preawvard and/or postaward sctions sufficient to procure’  and/or
administer contracts for a variety of specialized eguipment, services,
and/or construction, or to conduct studies of problem areas and develop
atandard  metheds and operating procedures. Familiarity with business
practices and market conditions applicable to program and technical
reguirements is reguired sufficient to evaluate such actions as bid

responsiveness, contractor responsibility, and/or contractor
performance.
Factor 2. Supervisory Controls Level Z-4¢ { 450 Points)

The supervisor sets the oversll objectives of the work as well as the
available TEEOUTCRS - The employee, in conspltation with the
superviser, develops specific objettives and prioritiee. The employee
irdependently plans and carries out the work, selecting the approaches
and technigques to be wused and informs the supervisor of progress and
significant -problems. Work is evaluvated by the degree to which program
and regulatory requirements are met.

Factor 3. Guidelines Level 3~4& ( 450 Points)

Policies and precedents are available but stated in general: werms or
are of limited wuse. Extensive searches of a wide range of regulations
and  policy circulars arg frequently required. The employee uses
experienced judgment snd initiative in applving principles underlying
guidelines, in deviating from traditional techniques, or in resesrching

trency LG patterns to develop new approaches, eriteria, or proposed
policies.
Factor 4. Complexity Level 4-5 ( 325 Points)

The work im charscterized by breadth of  planning, review and
coordination or depth of problem identification and snalysis, stemming
from the variety c¢f the procurement functions or from the unknowns,
changes or conflicts inherent in the issues. Decisions fnvolve
responsiveness to continuing changes in  programs or technological
developments. Procurements typically reguire new or modified contract
terms  and conditions, funding arrangements, or policy interpretation
throughout the preaward or postaward phases.

Fattor §. Scope and Effect Levgl 5-4 ( 225 Puwints)

The purpose of the wark i to provide expertise as a specialist in a
functicnal area of ~contractisy by furnishing advisery, planning, oF
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reviewing services on specific problems, rojects, or programs. The
work = affects a wide range of procurem activities such as the
operation of procurement programs in various offices or locations, the
aceomplishment of significant procurement c¢r technical program goals,
or the economic position of contractors of their respective geographic
araas.

Factor 6. Perscnal Contacts Level §-3 ( 60 Points)

Parsonal contacts include a variety of specialigts, managers, officials
or groups from outside the employing  agency in a moderately
unstructured getting where the purpose and extent of each contact ig
ugually different, and the role and avthority of each party is
identified and developed during the course of the contace.

Factor 7. Purpose of Contacts Level 7-3 ( 120 Points)

Contacts are to obtain agreement on previcisly determined goals and

objectives through negotiation, persuasion, and advocacy. The
individuals or groups are frequently wunczoperative, have different
negotiation objectives, or represent divergent interests.
Factor 8. Physical Demands Level 8-2 ( 20 Points)

The work requires some physical exertion such as walking over zough,
uneven surfaces of the type found at ceastruction sites or other
outdoor facilities whieh the contract specialist must visit on &
regular and recurring basis; o©r intensive nesgotiations for extended
pericds of time, i.e., 4 hours or longer.

Factor 9. Work Enviromment Level 9~1 ¢ 5 Peints)

The work is performed in an office setring,

CLASSIFICATION SUMMARY:

CLASSIFICATION STANDARD (S) USED:
Contracting Series, GS-1102, December 1983 (TS~71

FES LEVELS 1-7 2-¢4 3-4 4-5 5-4 63 7-3 §-2 9-1 PTS: 290S

GRADE CONVERSION: (§S-12

Position File Name:
Generated by ProcClasgs Plus V4.2
Revised on 24-Feb-94 - l:41:28pm

Hay be required to travel by
commercial or military air in
the pesformance of TDY.
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1723. General education, training and experience requirements.

(2) Qualification Requirements. -- The Secretary of Defense shall establish education, training,
and experience requirements for each acquisition position, based on the level of complexity of
duties carried out in the position. Unless otherwise provided in this chapter, such requirements
shall take effect not later than October 1, 1993. In establishing such requirements for positions
other than critical acquisition positions designated pursuant to section 1733 of this title, the
Secretary may state the requirements by categories of positions.

(b) Limitation on Credit for Training or Education. -- Not more than one year of a period of time
spent pursuing a program of academic training or education in acquisition may be counted toward
fulfilling any requirement established under this chapter for a certain period of experience.

(Added P.L. 101-510, 1202(a), Nov. 5, 1990, 104 Stat. 1642.)
Contracting positions: qualification requirements.

(a) Contracting Officers. -- The Secretary of Defense shall require that, beginning on October 1,
1993, in order to qualify to serve in an acquisition position as a contracting officer with authority
to award or administer contracts for amounts above the small purchase threshold referred to in
section 2304(g) of this title, a person must (except as provided in subsections (¢) and (d)) --

(1) have completed all mandatory contracting courses required for a contracting officer at the
grade level, or in the position within the grade of the General Schedule (in the case of an
employee), that the person 1s serving in;

(2) have at least two years of experience in a contracting position;

—= O
(A) have received a baccalaureate degree from an accredited educational institution authorized to
grant baccalaureate degrees,

(B) have completed at least 24 semester credit hours (or the equivalent) of study from an
accredited institution of higher education in any of the following disciplines: accounting, business
finance, law, contracts, purchasing, economics, industrial management, marketing, quantitative
methods, and organization and management, or

(C) have passed an examination considered by the Secretary of Defense to demonstrate skills,
knowledge, or abilities comparable to that of an individual who has completed at least 24 semester
credit hours {or the equivalent) of study from an accredited institution of higher education in any
of the disciplines listed in subparagraph (B); and

(4) meet such additional requirements, based on the dollar value and complexity of the contracts
awarded or administered in the position, as may be established by the Secretary of Defense for the
position.

(b) GS-1102 Series. - The Secretary of Defense shall require that, beginning on October 1, 1993,
a person may not be employed by the Department of Defense in the GS-1102 occupational series
unless the person (except as provided in subsections (c) and (d)) meets the requirements set forth
in subsection (a)(3). .

{(c) Exceptions. --

(1) The requirements set forth in subsections (a)(3) and (b) shall not apply to any employee who

\

fa 7/28/99 10:02 AM
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on October 1, 1991, has at least 10 years of experience in acquisition positiens, in cor:
positions in other government agencies or the private sector, or in similar positions ir: ¥
individual obtains experience directly relevant to the field of contracting.

(2) The requirements of subsections (a) and (b) shall not apply to any employee for purposes of
qualifying to serve in the position in which the employee is serving on October 1, 1993, or any
other position in the same grade and involving the same level of responsibilities as the position in
which the employee is serving on such date.

(d) Waiver. -- The acquisition career program board of a military department may waive any or alt
of the reguirements of subsections (a) and {b) with respect to an employee of that military
department if the board certifies that the employee possesses significant potential for advancement
1o Jevels of greater responsibility and authority, based on demonstrated job performance and
qualifying experience. With respect to each waiver granted under this subsection, the board shall
set forth in a written document the rationale for its decision to waive such requirements. The
document shall be submited to and retained by the Director of Acquisition Education, Training,

and Career Development.
{Added P.L. 101-510, 1202{a), Nov_ 5, 1990, 104 Stat. 1642
1725. Office of Personnel Management approval.

(a) Qualification Requirements. - The Secretary of Defense shall submit any requirement with
respect to civilian emplovees that is established under section 1723 or under section 1724(a)(4) of
this title to the Director of the Office of Personnel Manapement for approval. If the Director does
not disapprove the requirement within 30 days after the date on which the Director receives the
requirement, the requirement is deemed to be approved by the Director.

(b) Exzminations. - The Secretary of Deferse shall submit examinarions to be given to civilian
employees under subsection (a)(3) or (b) of section 1724 of this title to the Director of the Office
of Personnel Management for approval. If the Director does not disapprove an examination within
30 days after the date on which the Director receives the examination, the examination is deemed
10 be approved by the Director.

(Added P.L. 101-510,1202(a), Nov. 5, 1990, 104 Stat. 1643.)

DAWIA Table of Contenis

728199 10:02 AM
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SUBCHAPTER III - ACQUISITION CORPS

Sections:

1731. Acquisition Corps: in general
1732. Selection criteria and procedures
1733. Critical acquisition positions

1734. Career development _ ) )
1735. Education, training and experience requirements for critical acquisition positions

1736. Applicability
1737. De%mmons and general provisions

1731. Acquisition Corps: in general.

(a) Acquisition Corps. -- The Secretary of Defense shall ensure that an Acquisition Corps is
established for each of the military departments and one or more Corps, as he considers
appropriate, for the other components of the Department of Defense. A separate Acquisition Corps
may be established for each of the Navy and the Marine Corps.

(b) Promotion Rate for Officers in Acquisition Corps. - The Secretary of Defense shall ensure
that the qualifications of commissioned officers selected for an Acquisition Corps are such that
those officers are expected, as 2 group, to be promoted at a rate not less than the rate for all line (or
the equivalent) officers of the same armed force (both in the zone and below the zone) in the same
grade.

(c) OPM Approval. -- The Secretary of Defense shall submit any requirement with respect to
civilian employees established under section 1732 of this title to the Director of the Office of
Personnel Management for approval. If the Director does not disapprove the requiremnent within
30 days afier the date on which the Director receives the requirement. the requirement is deemed
to be approved by the Director.

(Added P.L. 101- 510, 1202(a), Nov. 5, 1990, 104 Stat. 1644.)

@ 17322)5e1ecti0n criteria and procedures.

(a) Selection Criteria and Procedures. -- Selection for membership in an Acquisition Corps shall
be made in accordance with criteria and procedures established by the Secretary of Defense. Such
criteria and procedures shall be in effect on and after October 1, 1993.

(b) Eligibility Criteria. -- Except as provided in subsections (c) and (d), only persons who meet all
of the following requirements may be considered for service in the Corps:

@

(A) In the case of an employe, the person must be currently serving in a position within grade
GS-13 or above of the General Schedule (including any employee covered by chapter 54 of title
5).

(B) In the case of 2 member of the armed forces, the person must be currently serving in the grade
of major or, in the case of the Navy, lieutenant commander, or a higher grade.

(C) In the case of an applicant for employment, the person must have experience in government or
industry equivalent to the experience of a person in a position described in subparagraph (A) or
(B), as validated by the appropriate career program management board.
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2 (2) The person must meet the educatjonal requirements prescribed by the Secretary of Defense.
Such requirements, at a mimimum, shall include both of the following:

(A) A requirement that the person --

(1) has received a baccalaureate degree at an aceredited educational institution authorized to grant
baccalaureate degrees, or

(1) has been certified by the acquisition career program board of the employing military
department as possessing significant potential for advancement to levels of greater responsibility
and authority, based on demonstrated analytical and decision making capabilities, job
performance, and qualifying experience.

(B) A requirement that the person has completed--

(i) at least 24 semester credit hours (or the equivalent) of study from an accredited institution of
higher education from among the following disciplines: accounting, business finance, law,
contracts, purchasing, ecenomics, industrial management, marketing, quantitative methods, and
orpanization and management; of

(ii) at least 24 semester credit howrs (or the equivalent) from an accredited institution of higher
education in the person's career field and 12 semester credit hours (or the equivalent) from such an
institution from among the disciplines listed in clause (1) or equivalent training as prescribed by
the Secretary to ensure proficiency in the disciplines listed in clause (i).

(3) The person must meet experience recuirements prescribed by the Secretary of Defense. Such
requiremnents shall, at 2 minimum, include a requirement for at least four years of experience in an
acquisition position in the Department of Defense or in a comparable position in industry or
government.

(4) The person must meet such other requiremennts as the Secretary of Defense or the Secretary of
the military department concerned prescribes by regulation.

(c) Exceptions. -

(1} The requirements of subsestions (b)(2)(A) and (b)(2)(B) shall not apply to any employee who,
on October 1,1991, has at least 10 years nf experience in acquisition pesitions or in comparable
positions in other govemment agencies or the private sector.

(2) The requirements of subsections (bY2NA) and (b} 2B} shall not apply to any employee who
is serving in an acquisition position on October 1, 1991, and who does not have 10 years of
experience as described in paragraph (1) if the employee passes an examination considered by the
Secretary of Defense to demonstrate skills, knowledge, or abilities comparable to that of an
individual who has completed at least 24 semester credit howrs {or the equivalent) of shudy from
an accredited institution of higher education from among the following disciplines; accounting,
business finance, law, contracts, purchasing, economics, indusirial management, marketing,
quantitative methods, and organization and management. The Secretary of Defense shall submit
examinations to be given to civilian employees under this paragraph to the Director of the Office
of Personnel Management for approval. If the Director does not disapprove an examination within
30 days after the date on which the Director receives the examination, the examination is deemed
to be approved by the Director.

{d) Waiver. —
(1) Except as provided in paragraph (2, the acquisition career program board of a military

department may waive any or all of the requirements of sabsection (b} with respect to an
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employee of that military department if the board certifies that the employee possesse:
potential for advancement to levels of greater responsibility and authority, based on d
analytical and decision making capabilities, job performance, and qualifying cxperlence With
respect to each waiver granted under this subsection, the board shall set forth in a written
document the rationale for its decision to waive such requirements. The document shall be
submitted to and retained by the Director of Acquisition Education, Training, and Career
Development.

(2) The acquisition career program board of a military department may not waive the requirements
of subsection (b)(2)(A)(ii).

(e) Mobility Statements. -

(1) The Secretary of Defense is authorized to require civilians in an Acquisition Corps to sign
mobility statements.

(2) The Secretary of Defense shall identify which catepories of civilians in an Acquisition Corps,
as'a condition of serving in the Corps, shall be req\nred to sign mobility statements. The Secretary
shall make available pubhshed information on such identification of categories.

(AddedPL 101-510, 1202(a), Nov. 5, 1990, 104 Stat 1644, and amended P.L. 102-484, 812(e)(1), Oct.
, 1992, 106 Stat. 2451.)

1733. Critical acquisition positions.

(a) Requirement for Corps Member. -- On and after October 1, 1993, a critical acquisition position
may be filled only by a member of an Acquisition Corps.

(b) Designation of Critical Acquisition Positions. --

(1) The Secretary of Defense shall designate the acquisition positions in the Department of
Defense that are critical acquisition positions. Such positions shall include the following:

(A) Any acquisition position which --

(i) in the case of employees, is required to be filled by an employee in a position within grade
(GS-14 or above of the General Schedule (including an employee covered by chapter 54 of title 5).
or in the Senior Executive Service; or

(i) in the case of members of the armed forces, is required to be filled by 2 commissioned officer
of the Army, Navy, Air Force, or Marine Corps who is serving in the grade of lieutenant colonel,
or, in the case of the Navy, commander or a higher grade.

(B) Other selected acquisition positions not covered by subparagraph (A), including the following:
(i) Program executive officer.

(1) Program manager of a major defense acquisition program (as defined in section 2430 of this
title) or of a significant nonmajor defense acquisition program (as defined in section 1736(a)(3) of
this title).

(iii) Deputy program manager of a major defense acquisition program.

(C) Any other acquisition position of significant responsibility in which the primary duties are
supervisory or management duties.
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United States Office of Personnel Management

Operating Manual

Qualification Standards
for General Schedule
Positions

Individual Occupational Requirements for

GS-1102: Contract Specialist

The text below is extracted verbatim from Section IV-B of the Operating
M | for Qualification Standards for General Schedule Positions
{p.1V-B-166), but contains minor edits to conform to web-page reguirements.

b This is an individual qualificarion standard that does not apply 1o Department
of Defense positions.

i Basic Requirements for GS-5 through GS-12

A. A d-year course of study leading to a bachelor's degree with a major in

any field.
OR

B. At least 24 semester hours in any combination of the following ficlds:
accounting, business, finance, law, contracts, purchasing, economics,
industrial management, marketing, quantitative methods, or organization
and management, of a passing score on an examination or examinations
considered by the Director, Office of Personnel Management to
demonstrate skills, knowledge, or abilities comparable to that of an
individual who has completed at least 24 semester hours (or the
equivalent) of study in any of these academic disciplines, plus appropriate
experience or additional education.

Applicants who meet the criteria for Superior Academic Achievement
qualify for positions at the GS-7 level.

The following table shows the amounts of education and/or experience
required to qualify for positions GS-7 through GS-12 covered by this
standard.
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SPECIALIZED

GRADE EDUCATION OR EXPERIENCE
GS-7 1 full academic year of 1 year equivalent to at least

graduate education or law  {GS-5

school or superior academic

achievement
GS-9 2 full academic years of 1 year equivalent to at least |

progressively higher level  {GS-7 |

graduate education or

master's or equivalent

graduate degree or LL.B. or

J.D.
GS-11 |3 full academic years of 1 year equivalent to at least

progressively higher level  {GS-9

graduate education or Ph.D.

or equivalent doctoral

degree
GS-12  |None 1 year equivalent to at least
and next lower grade level
above
Equivalent combinations of education and experience are
qualifying for all grade levels for which both education and
experience are acceptable.

Graduate Education. To qualify for GS-1102 positions on the basis of
graduate education, graduate education in one or a combination of the
following fields is required: accounting, business, finance, law, contracts,
purchasing, cconomics, industrial management, marketing, quantitative
methods, or organization and management.

NOTE - For positions at GS-7 through GS-12, applicants who are
qualifying based on experience must possess at least one year of
specialized experience at or equivalent to work at the next lower level,
that provided the knowledge, skills, and abilities to perform successfully
the work of the position, in addition to meeting the basic requirements in
paragraph A or B, above.

| Basic Requirements for GS-13 and Above

A. Completion of all mandatory training prescribed by the head of the

agency for progression to GS-13 or higher level contracting positions,
including at least 4-years experience in contracting or related positions.
At least 1 year of that experience must have been specialized experience
at or equivalent to work at the next lower level of the position, and must
have provided the knowledge, skills, and abilities to perform successfully
the work of the position.

AND

. A 4-year course of study leading to a bachelor's degree, that included or

was supplemented by at least 24 semester hours in any combination of
the following fields: accounting, business, finance, law, contracts,
purchasing, economics, industrial management, marketing, quantitative
methods, or organization and management; OR certification by the senior
procurement executive of the agency that the applicant possesses

9/22/1999 3:22 PM
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significant potential for advancement to levels of greater responsibility
and authority, based on demonstrated analytical and decision making
capabilities, job performance, and qualifying experience {(Any applicant
certified under this provision must meet the requirements of either
Paragraph A or B for GS-5 through 12 positions); or a passing score on
an examination or examinations considered by the Director, Office of
Personnel Management to demonstrate skills, knowledge, or abilities
comparable to that of an individual who has completed at least 24
semester hours (or the equivalent) of study in any of the academic
disciplines listed above.

| SPECIAL INSERVICE PLACEMENT PROVISION
| Current employees in GS-1102 positions, and persons hired into GS-1102
| positions by January 1, 1998, will be considered to have met minimum

qualification requirements for other GS-1102 positions until January 1, 2000.
That is, those GS-1102 employees will not have to meet the new educational
requirements in this standard and can continue to qualify for other GS-1102
positions, including posmons at a higher grade and in another agency, by
meeting specialized experience requirements. This 2 year special inservice

L placement provision provides a reasonable opportunity for current GS-1102

employees to acquire the educational background specified in the new standard.

Beginning January 1, 2000, all GS-1102 employees who have continuously
incumbered GS-1102 positions since January 1, 1998 or earlier, will be
considered to have met the "new" standard for positions they occupy on January
1, 2000. Employees who occupy GS-1102 positions at grades 5 through 12 will
be considered to meet the new basic requirements for other GS-1102 positions
up to and including those classified at GS-12. This includes positions at other
agencies and promotions up through grade 12. Employces who occupy
GS-1102 positions at grades 13, 14, and 15 will also be considered to meet the
new standard for other GS-1102 positions at their same grade, including

| positions at other agencies. However, they will have to meet the new basic

requirements in order to qualify for promotion to a higher grade, beginning

| Janvary 1, 2000. In addition, all employees must meet specialized experience

requirements when seeking another position.

« To Top of This Page

« To Qualifications Standards Front Page
« To OPM Web Site Index

« To OPM Home Page

| Updated 08 March 1999
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JAMES F:'\. TALENT, MISSOUR NYDIA M. VELAZQUEZ, New YCRK

Cha

Congress of the Linited States

1youst of Representatioes
100th Congress
Committee on Small Business
2301 Ravburr 1oose Office Building
ashington, DT 20515~03)5

October 25, 1999

VIA TELEFACSIMILE AND FIRST CLASS MAIL

James Ballentine

Acting Associate Deputy Administrator
for Government Contracting and Minority
Enterprise Development

Small Business Administration

409 Third Street, S W.

Washington, D.C. 20416

Dear Mr. Ballentine:

On October 21, 1999, you testified before the Committee on Smail Business
concerning the Certificate of Competency program. The Committee wishes to build as
complete a record as possible on the utilization of integrity and business ethics in
responsibility determinations made by contracting officers.

Please provide to the Committee within ten days, the following information

1) The issues involved in the sixteen Certificate of Competency appeals involving
integrity and business ethics during the past three fiscal years. In your
response, please include the size of the business, the contracting officer’s
rationale for making the non-responsibility determination, the findings of the
SBA either overturning or supporting the contracting officer’s original
decision, and whether the contracting officer or the small business appealed the
decision of the Area Director to SBA Headquarters or to federal court or both

2) Please identify any other appeal during the past three fiscal years involving an
inability to meet the regulatory requirements of another agency. In your
response, please include the regulatory requirement (including reference to the
section of the Code of Federal Regulations) that was not met and the SBA’s
determination concerning whether the business would be able to meet that
regulatory requirement by the commencement of the contract
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3) Inresponse to a question, you noted that not all small businesses would appeal
a non-responsibility determination. Please slarify whether the contracting
officer is under an affirmative obligation to transmit a lack of responsibility
determination to the SBA for its review irrespective of whether the small
business seeks o appeal the finding. In addition, please clarify whether a small
business may request that the SBA not reconsider the adverse finding after
transmitial by the contracting officer.

If you have any questions, please contact Barry Pineles or Mike McLaughlin of the
Committee staff at (202) 225-5821.

nes Talent
Fairman
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U.S. SMaLL BUSINESS ADMINISTRATION
WASHNGTON, DC 20415

NV .5

Honorable James Talent
Chairman

Committes on Small Business
House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

Thank you for your October 25, 1999 letter in reference to the Small Business
Administration’s (SBA), Certificate of Competency (COC) Program. We are responding
to the three questions concerning COC integrity and business ethics appeals sent to SBA
by Federal agencies.

Your first question requested detailed information in reference to sixteen COC
appeals received by SBA over the past three fiscal years. Unfortunately, some of those
detailed records are no longer available. They were purged from our files in accordance
with SBA’s record retention procedures. These procedures require SBA to destroy
material relating to the case files two years after the end of a calendar year. We have
attempted to fill in some of the missing information fiom data contained in our
headquarters database. This information is furnished in the enclosure.

Your second question concerned COC appeals over the past three fiscal years that
allege violations of regulatory requirements of other agencies. SBA does not track COC
appeals in that manner. However, we are aware of COC appeals from the Defense
Logistics Agency alleging noncompliance with 21 CFR 210, Current Good
Manufacturing Practices, issued by the Food and Drug Administration (FDA). In those
instances, SBA’s role was to determine if the small business took action to correct the
problem, if that action was brought to FDA’s attention and if FDA accepted the action
and placed the small business in good standing. IfFDA placed the business in good
standing, we would issue a COC on behalf of the small business. As you are aware, SBA
cannot waive regulatory requirements imposed by other agencies.

Your third question asks whether the contracting officer is under an affirmative
obligation to transmit a non-responsibility determination to the SBA for its review
irrespective of whether the small business seeks to appeal the finding. Section 8(b)(7) of
the Small Business Act (15 U.S.C 637(b) states, in part, that a Government procurement
officer may not preclude any small business concem or group of such concerns from
being awarded a contract without referring the matter to the SBA for a final disposition.

24
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Honorable James Talent Page 2

This requirement, implemented in Title 13 of SBA’s regulations and FAR 19.602,
affirms that a contracting officer must refer a small business to SBA for a COC
determination. You also asked whether a small business can request that the SBA not
reconsider the adverse finding after transmittal by the contracting officer. The SBA
regulation (13 CFR 125.5) and FAR 19.602-1 state that a small business referred to SBA
as nonresponsible may apply for a COC. Thus, the small business has the option either to
apply or not apply for a COC.

Should you have further questions concerning this response, you may contact me
directly or Linda Williams, my Deputy, on (202) 205-6459.

Sincerely,

Q,W 32 (P2
James Ballentine
Associate Deputy Administrator

Office of Government Contracting and
Minority Enterprise Development
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Integrity and Business Ethics COC Referrals

Fiscal Years 1996 to 1998

Contracting
COC Case Number of Officer’s
Number Employees Rationale SBA Rationale Other
[ FY96 Company is COC denied. | Affiliation is
affiliated with | Company based on SBA’s
debarred firm affiliated with Formal Size
INT-02-21730 Unknown and is ineligible | firm that Determination.
for contract appears on Co Ineligible
award Debarred List. | for COC. No
Appeal
: Company COC Issued. No appeal to
| owner has 7 One charge SBA HQ
arrests since dismissed in
INT-02-21791 3 1967 ’92, remainder
over 10 yrs. old
& penalties
paid
Unauthorized COC Denied No Appeals
manufacture of | Guilty plea were filed
INT-02-21898 100 Congressional | entered by
Metal of Honor | company
violation of
10 USC 704
Unauthorized COC Denied No Appeals
manufacture of | Guilty plea were filed
INT-02-21899 100 Congressional | entered by
Metal of Honor | company
10 USC 704
Alleged COC Issued. No appeal filed
violations of SBA’s by Contracting
Service procedure Officer to SBA
Contract requires HQ
INT-03-21321 8 Act/Fair Labor | “substantial
Standards Act evidence”
and improper Contracting
payments on Officer failed to
State of meet this
Pennsylvania requirement.

Income Taxes
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Integrity and Business Ethics COC Referrals

Fiscal Years 1996 to 1998

Contracting
COC Case Number of Officer’s
Number Employees Rationale SBA Rationale Other
INT-04-21824 Unknown Unknown COC Denied Unknown
Case file per information
destroyed 1 %2 contained in
years ago JAW SBA’s data
SBA Record base
Retention
procedures.
INT-04-21893 Unknown Unknown Company did Unknown
Case file not file for
destroyed 1 V2 COC based on
years ago IJAW information
SBA Record contained in
Retention SBA’s data
procedures. base
INT-05-21468 Unknown Unknown COC Denied Unknown
Case file based on
destroyed 1 %2 information
years ago JAW contained in
SBA Record SBA’s data
Retention base
procedures.
FY97 Unauthorized COC Denied. Additional
manufacture of | Company did appeals actions
INT-02-21903 100 Congressional | not contest unknown.
Metal of Honor | finding.
violation of
10 USC 704
Unauthorized COC Denied Additional
manufacture of | Guilty plea appeal actions
INT-02-21904 100 Congressional | entered by unknown.
Metal of Honor | Company
violation of
10 USC 704
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Integrity and Business Ethics COC Referrals

Fiscal Years 1996 to 1998

Contracting
COC Case Number of Officer’s
Number Employees Rationale SBA Rationale Other
Firm’s proposal | COC Issued No appeal filed
did not disclose | Settlement with | with SBA HQ
INT-02-22083 17 default Government
termination reversed
TAW FAR termination
52.209-5
Alleged SBA requires Contract D/A
violations “substantial by contracting
INT-03-21506 Unknown unsupported, evidence” from | officer
appeal contracting
withdrawn officer
Alleged SBA requires Contract D/A ~
violations “substantial | by contracting
INT-04-21977 Unknown unsupported, evidence” from | officer.
appeal contracting
withdrawn officer
FY98 Company COC denied. Additional
ineligible for SBA could find | appeal actions
contract. Owner | no reason to unknown
INT-04-22114 12 appeared on overcome
List of contracting
Debarred officer’s
Contractors concerns
Owner Company did Additional
INT-09-22678 Unknown convicted of NOT file for appeal actions
embezzlement | COC unknown
Alleged SBA requires COC appeal not
violations of “substantial accepted lacked
INT-09-22707 201 Truth in evidence” from | “substantial
Negotiation Act | contracting evidence”
officer —none | Contract D/A °
supplied no other action

' D/A is a direct award. A direct award indicates that the contracting officer has withdrawn its COC appeal
prior to the completion of the process and has awarded the contract to the referred small business.
2DJ/A is a direct award. A direct award indicates that the contracting officer has withdrawn its COC appeal
prior to the completion of the process and has awarded the contract to the referred small business.
3 D/A is a direct award. A direct award indicates that the contracting officer has withdrawn its COC appeal
prior to the completion of the process and has awarded the contract to the referred small business.
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