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SMALL BUSINESS ADVOCACY REVIEW PANELS

THURSDAY, MARCH 11, 1999

House oF REPRESENTATIVES, SUBCOMMITTEE ON REGU-
LATORY REFORM AND PAPERWORK REDUCTION, JOINT
WITH THE SUBCOMMITTEE ON GOVERNMENT PROGRAMS
AND OVERSIGHT, COMMITTEE ON SMALL BUSINESS,

Washington, DC.

The Subcommittee met, pursuant to call, at 10:00 a.m., in room
311, Cannon House Office Building, Sue Kelly [chairwoman of the
Subcommittee on Regulatory Reform and Paperwork Reduction]
presiding.

Chairwoman KeLLY. Good morning ladies and gentlemen.

I would like to welcome everybody to today's Joint Regulatory
Reform on Paperwork Reduction Subcommittee and Government
Programs and Oversight Subcommittee Hearing on Improving the
Small Business Advocacy Review Panel Process.

I would like to thank my good friend, Chairman Roscoe Bartlett,
for agreeing to hold the hearing with me. As many of you know,
this is an issue that Chairman Bartlett and | have been involved
with for some time.

We held two hearings in the last Congress on the Issue. | am
grateful that he has continued providing oversight over the Advo-
cacy Review Panel Process with me. Small Business Advocacy Re-
view Panels are a good model for what we should be doing in Gov-
ernment.

Originally created by the Small Business Regulatory Enforce-
ment Fairness Act, the panel process has been successful because
it allows the small business community the opportunity to have a
real impact on agency rulemakings.

The key to the success is getting small businesses involved in
agency rulemaking early in the process. By doing so, agencies will
have a much better understanding of the unique needs of small
businesses before the parameters of a potential regulation get too
firmly defined.

The Advocacy Review Panels are viewed as a positive process by
those who actually participate in them as well. From most ac-
counts, small businesses indicate that they appreciate having the
opportunity to provide their thoughts to agencies in this type of
forum.

Likewise, the agencies have indicated that they feel they benefit
from this early input, which in turn can be used to produce better
regulations. The goal of this hearing today is to revisit how the
panel process is working generally, as well as consider ways in
which the process can be strengthened and improved.
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The most notable change that we are considering is adding the
Internal Revenue Service as one of the agencies that is covered by
the panel process. Small businesses have repeatedly described how
the IRS simply does not understand the impact that many of their
rules have on the operation of small business.

By requiring the IRS to convene Advocacy Review Panels, we
may be able to begin to change this problem. We have an excellent
panel of witnesses this morning who will be testifying.

All of them have significant experience with the Regulatory
Flexibility Act and the panel process. | appreciate the time that
each of them has sacrificed out of their very busy schedules for
being with us here today.

In conclusion, the Subcommittee is a very strong supporter of the
Advocacy Review Panel Process. We are committed to taking what-
ever steps necessary to see that it remains a strong part of the reg-
ulatory process.

Now, | would like to turn to my friend, Chairman Bartlett, to ask
him if he would like to make a statement.

[Mrs. Kelly’'s statement may be found in the appendix.]

Mr. BARTLETT. Thank you. Good morning.

It is a pleasure to welcome you to this joint hearing held by the
Subcommittee on Government Programs and Oversight, and the
Subcommittee on Regulatory Reform and Paperwork Reduction,
Chaired by my colleague, Congresswoman Sue Kelly.

This hearing is, in many respects, a continuation of joint hear-
ings that our two Subcommittees held in April of 1997 and March
of 1998, in which we addressed the need for common sense in rule-
making and the unfair financial burden born by small businesses
all over this Nation, as a result of unscientific, impractical, and un-
necessary regulations.

These same hearings also examined the implementation and per-
formance by the Environmental Protection Agency, the EPA, and
the Occupational Safety and Health Administration, OSHA, of the
panel process added by the Small Business Regulatory Enforce-
ment Fairness Act of 1996, better known as SBREFA.

The panel process requires these two agencies, EPA and OSHA,
to consider and to respond fairly to the advice and recommenda-
tions of small businesses concerning the impact upon small busi-
nesses of proposed regulations.

We believe, as we have stated at the previous hearings, that the
panel process is important. In a study done for Committees of both
the House and the Senate, the General Accounting Office concluded
that:

“Agency Officials and Small Entity Representatives generally
agree that the panel process is worthwhile, providing valuable in-
sight and opportunities for participation in a rulemaking process.”

For some reason, when the panel process was initiated, only two
agencies were included; EPA and OSHA. The legislation which we
will be discussing today adds a third agency, the IRS.

This addition is long overdue. The difficulty and cost of com-
plying with mind-numbing IRS regulations are a major concern for
small businesses in my District, Western Maryland. | am sure they
are for all small businesses throughout this Nation.
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Small businesses need the common sense relief that advance con-
sultation will provide. There is an old farmer’s test for measuring
costs and benefits. Those of you familiar with me will recall, you
do not do something if the juice ain’'t worth the squeezing.

The IRS should be required to make sure the juice is worth the
squeezing when they design new regulations. Again, thank you for
coming to this important hearing. We look forward to a lively and
productive discussion.

[Mr. Bartlett's statement may be found in the appendix.]

Chairwoman KeLLY. Thank you Mr. Bartlett.

I want to explain that one of the reasons why we have gone
ahead and begun this hearing is that I know that our witnesses
have busy schedules, as do | am sure everyone else in this room.

The Ranking Members have phoned me and told me that they
have been held up, but they will be here. They are on their way
and they will be here as soon as they possibly can. So, they are
comfortable with our going ahead with this.

I now would like to introduce our witnesses. We have Mr. Keith
Cole. Mr. Cole is a Partner at the Law Firm of Swidler, Berlin,
Shereff, and Friedman in Washington, D.C.

He is a former Senate Small Business Committee Staffer, one
that we relied on extensively. He has extensive knowledge of the
Regulatory Flexibility Act and the Advocacy Review Panel Process.

Our next witness is Katherine Gekker. Ms. Gekker is the owner
of the Huffman Press located in Alexandria, Virginia. She was also
a small entity representative on the Safety and Health Program
Advocacy Review Panel that OSHA convened.

Jack Waggener is our next witness. He is a registered profes-
sional engineer employed by the environmental consulting firm of
Resource Consultants/Dames and Moore located in Brentwood,
Tennessee. He has participated on a number of advocacy review
panels that the EPA has convened.

The final witness is Jim Morrison. Mr. Morrison is the Senior
Policy Advisor for the National Association For the Self-Employed
located here in Washington, D.C.

He also has an extensive knowledge of the Regulatory Flexibility
Act. We welcome all of you here today and look forward to your tes-
timony.

With that, Mr. Cole, would you be willing to begin?

Mr. CoLE. Certainly.

Chairwoman KELLY. Thank you.

STATEMENT OF KEITH COLE, PARTNER, LAW FIRM OF
SWIDLER BERLIN SHEREFF FRIEDMAN, WASHINGTON, DC

Mr. CoLe. Madam Chairwoman and Mr. Chairman, members of
the Subcommittee, my name is Keith Cole. As you mentioned, | am
a Partner at Swidler Berlin Shereff Friedman here in Washington.

I very much appreciate the opportunity to testify, once again, be-
fore the Subcommittee. First, |1 would like to state for the record
that 1 am not testifying today on behalf of my firm or any par-
ticular client, but solely on my own behalf, based on my experi-
ences as Regulatory Affairs Counsel to the Senate Small Business
Committee when SBREFA was drafted, and my experience in deal-
ing with rulemakings where SBREFA panels have been convened.
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I believe the SBREFA Panel Process is off to a good start. The
Office of Advocacy, OMB, and EPA appear be cooperating to make
the panel process a productive one. | am less sure of the experience
at OSHA and | will defer to other witnesses on that.

Overall, we do not need a wholesale revision of SBREFA. How-
ever, there are a number of ways that Congress could improve the
panel process, both through oversight, such as today’s hearing, and
through targeted legislative change such as contained in the dis-
cussion draft. In my view, the key to a successful panel is giving
the right information, at the right time, to the right people. While
that is relatively easy to say, it is difficult to implement in practice
and very difficult to legislate.

I urge the Subcommittee to tread lightly here because too much
specificity may be counter-productive to the interest of small busi-
ness. As Congress recognized when it passed SBREFA, there is a
tension between conducting the panel early in the rulemaking proc-
ess, when the data may not be available, and conducting the panel
when all of the data is available, when decisions may have become
set in stone.

In my view, there is some minimum amount of information that
Small Entity Representatives, or SERs as they have come to be
called, must have to provide meaningful comments to the panel.

I believe the panel should take place as soon as these basic infor-
mational needs are met. However, the Subcommittee must be care-
ful to ensure that any statutory language on minimum informa-
tional requirements does not have the unintended affect of delaying
the panel until just before publication of the proposed rule when
it becomes only a pro-forma review of the agency’s decision; a post-
hoc review.

If agencies should convene a panel as soon as the necessary in-
formation is available, the next question is what is the right infor-
mation?

The type of data that really empowers the Small Entity Rep-
resentatives, and by extension the panels, is a discussion of the
pros and cons of the regulatory alternatives that the agency is con-
sidering. This should include some basic comparison data esti-
mating the benefits and costs of the regulatory alternatives. This
will allow Small Entity Representatives and the panel to put the
alternatives into perspective. The original act does not require this
type of information, but it may be one of the most productive
changes this panel could make. However, this does not mean that
Small Entity Representatives need to see the full economic analysis
for the proposed rule or even the draft regulatory text. The key is
looking at information on proposed regulatory alternatives and the
cost and benefits of moving from one alternative to another.

The next issue is how do we get the right group of people to
serve as Small Entity Representatives? In my view, we need a mix
of people who know the SBREFA Panel Process and people who
know the industry.

I do not know if the Office of Advocacy should choose Small Enti-
ty Representatives on its own, but certainly Small Entity Rep-
resentatives should not be chosen over the objection of the Office
of Advocacy.
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A related issue is whether agencies should be able to pick a par-
ticular person to serve as a Small Entity Representative, or simply
pick the organization. In my opinion, the organization should be
free to select whomever it chooses to speak to the panel on its be-
half.

There is also the question of standing. | believe the test should
be whether the small business will bear the impacts that give rise
to the benefits of the rule. This extends beyond entities who are
subject to the rule. This is a critical issue we will need to discuss
further regarding the scope of Reg Flex. I want to come back to
that at the end of my statement.

The next issue | would like to address is when should panel re-
ports be released? This has been a contentious issue. My experience
is that EPA and OSHA have developed different practices on this.
Frankly, | cannot say which approach is better. Early release can
provide assurances to small businesses about the panel process. On
the other hand, I am concerned that early disclosure of the panel
report can open up the agency to additional pressure from outside
groups, other than small business, to unwind the process made by
the panel. Perhaps more experience is needed on this issue, but I
am sure others will have perhaps stronger opinions on this.

Next | want to turn to the content of the initial Reg Flex Anal-
ysis. It may seem obvious that the comments of the Small Entity
Representatives about the impacts of the rules should be incor-
porated into the initial Regulatory Flexibility Analysis. My experi-
ence with the Industrial Laundries Rule convinces me otherwise.
Any legislative revision to the panel process should clarify that
agencies must modify their initial Reg Flex analysis to incorporate
relevant facts brought to their attention during the panel process.

On the issue of compliance by the IRS, all I can say is one word,
yes.

Finally, let me return to one of the biggest problems presented
by EPA’s early implementations of SBREFA. The issue is the type
of impacts that are to be considered by agencies in deciding wheth-
er Reg Flex applies and whether to convene panels.

The EPA has taken the position that it only look at impacts on
entities that are subject to the rule. When EPA issues a new rule
that directs States to take an action under one of the many dele-
gated programs, the EPA has taken the position that it can ignore
the impacts of that rule, on the theory that the small entities are
not directly subject to the rule.

This issue is currently the subject of litigation in the D.C. Court
of Appeals in a pair of cases entitled The American Trucking Asso-
ciation v. U.S. EPA. Oral arguments on this were heard December
17th of last year. A decision is expected later this spring.

I urge the Subcommittee to keep a close eye on the decision of
the Court. Reg Flex and SBREFA Panels should look at the im-
pacts on all entities that give rise to the benefits of the rule, not
just those that are subject to the rule.

If the Court defers to the EPA on this issue and upholds the
agency’s interpretation, legislation would be urgently needed to re-
affirm the intent of Congress and prevent the Reg Flex from effec-
tively being gutted by one of the primary agencies SBREFA was
designed to address.



Thank you very much.

[Mr. Cole’s statement may be found in the appendix.]

Chairwoman KELLY. Thank you very much, Mr. Cole.

We have been joined by Mr. Pascrell. Mr. Pascrell, if you have
an opening statement, would you be willing to give it now?

Mr. PAscrRELL. Thank you.

First, 1 would like to give my remarks by thanking Chairwoman
Kelly and Chairman Bartlett for bringing this important issue to
the attention of both Subcommittees.

Small businesses are the engines of growth for our Nation’s econ-
omy and are indeed the backbone of our economic system. By ex-
amining ways to make the regulatory process more efficient, we
will ensure that this important sector remains vibrant and robust.
I am committed to that goal.

As the new Ranking Member of the Regulatory Reform and Pa-
perwork Reduction Subcommittee, | believe today’s hearing which
will examine the Small Business Advocacy Review Panel Process is
of critical importance.

It is critically important because the relationship between our
regulatory agencies and our Nation's small businesses must be one
of mutual understanding, as opposed to mutual disdain.

Regulations that are promulgated by OSHA and EPA are very
important with regard to establishing and ensuring a safe work
place and a clean environment. At the same time, those who formu-
late regulations must be aware of the actual implications of those
regulations. Very frequently they are not. When we are dealing
with small businesses, we must keep in mind the fact that the cost
of regulatory burdens are disproportionate on small businesses be-
cause of their very size.

This fact has been confirmed by 27 studies and recognized by
both the Regulatory Flexibility Act and the Small Business Advo-
cacy Review Panel Process. Today, we are going to hear testimony.

We have already started to hear testimony on the effectiveness
of the process. We have a vote. A process which is designed to pro-
vide the small businesses community with an opportunity to par-
ticipate in the rulemaking.

I think that is a tremendous breakthrough, by the way. | con-
gratulate the Chairwoman. It is very important that we are at the
same table, rather than imposing regulations and not knowing
what those consequences would be because we are not familiar
with the acumen of the particular business.

It is my hope that today’s hearing will contribute greatly to our
understanding. | might add, Madam Chairwoman, that | totally
support your efforts in bringing some other agencies under the
scrutiny of this process.

I do not know if you have spoken about that yet. | totally sup-
port, not only putting IRS into the mix, but I have spoken with the
Chairwoman and she agrees with me also on INS, which I think
is the most convoluted agency in the Federal Government. | think
they need to go under the microscope.

These are folks that are talking out of both sides of their mouths,
in terms of regulation, and are affecting people at the work place
and businesses, and small businesses indeed.

So, thank you, Madam Chairwoman. You have my total support.
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[Mr. Pascrell’'s statement may be found in the appendix.]

Chairwoman KeLLy. We do have a vote. We have just had the
first call. Ms. Gekker, if you are willing to hold within the 5 minute
rule, we might be able to fit you in.

STATEMENT OF KATHERINE GEKKER, HUFFMAN PRESS,
ALEXANDRIA, VA

Ms. GEKKER. | think | can keep it to 5 minutes.

Good morning, | want to thank the Subcommittee for giving me
the opportunity to speak to you about my participation on the
Small Business Advocacy Review Panel convened for OSHA's Draft
Proposed Rule on Safety and Health Programs.

I was glad to hear some of you stumble over this too. | also ap-
preciate the opportunity to comment on the proposed bill to amend
the Small Business Regulatory Enforcement Fairness Act.

My name is Katherine Gekker. I am the owner of the Huffman
Press in Alexandria, Virginia. 1 am also representing the Printing
Industries of America. | would like to ask that PIA’s written testi-
mony be included in the record.

I have been in business since 1974. The Huffman Press special-
izes in high quality printing for graphic artists and corporations.
Currently, we have nine full-time employees, including myself; and
one to two part-time employees, depending on the work load.

Our gross sales should be roughly $1 million to $1.1 million this
year. | found my experience on the Safety and Health Program
Standard Panel both rewarding and confusing.

The process forced me to reconsider what my company was doing
in our own work place and my own need for continued vigilance re-
garding safety and health, and training and education of our work-
ers and myself.

| also found the panel process a remarkable accomplishment.
Small businesses are important to this Country, both for the eco-
nomic activity they generate in their communities and for the in-
come they provide to employees and owners.

The fact that for the first time small businesses has a voice in
expressing concerns or commendations about regulations they may
face is an achievement for which Congress and these Subcommit-
tees should be proud.

My greatest difficulty with the process was the lack of any docu-
mentation as to why the proposed rule on Safety and Health Pro-
grams is needed, and why OSHA believes it will improve safety
and health.

I believe that the following questions should have been answered
before any proposed rule was developed, and certainly before the
panel was convened.

Is a specific industry’s injury and illness experience rating low or
high?

Is it increasing or decreasing?

If rates are getting lower, should safer industries be exempted?

Does the size of the company affect the rates of accidents and ill-
nesses?

Is there actual data to support issuing a new rule?

Why do we need this rule?

Will the rule truly improve safety and health?



8

Has it been tested at individual states?

What have been the long-term results?

How current is any statistical data provided?

If such statistics do exist, they should have been included in the
documentation which those of us on the panel received. They
should have been addressed to the specific industries the panelists
represented.

The economic analysis section also seemed incomplete to me:

When were the numbers developed?

Based on what?

What relevance do they have to my industry?

I found OSHA's lack of a specific outline or format for partici-
pants’ submitted comments confusing. How was the panel to com-
pare and assess our responses, if we were not all answering the
same questions?

I wish that OSHA would have shared the comments of others
with us afterwards. A final report was never sent to us. | found the
tele-conference helpful, although the format made participation
somewhat difficult; perhaps too many people; perhaps tele-confer-
encing itself is difficult. 1 was particularly shocked to learn that
work on the proposed rule began many years ago.

I was also alarmed to realize how many people and how many
hours had already gone into the review process. | looked back in
my records and learned that | spent 22 hours participating in the
review process.

I do not begrudge those hours at all, but I am a bit chagrined
to note that | could perhaps have implemented the proposed rule
in that amount of time.

It made me wonder if a cooperative consultation program, one
that would actually improve safety in the work place, could not
have been implemented and carried out by OSHA during the time
involved in developing this rule.

My reaction to Representative Kelly's proposed bill is generally
favorable. The suggested time limits in getting information to the
small businesses advocate and to panel participants seem reason-
able to me.

While | found the schedule for the review panel adequate, in my
case, it was not generous. Perhaps a bit more time for me would
have improved the SBREFA Process.

I am not sure that oral presentations are necessary, unless it
would give regulators an opportunity to ask questions to clarify
comments provided by panel members. Section 6, | believe is par-
ticularly important.

Since it is impossible for most small businesses to come to Wash-
ington, D.C. to inspect an agency’s rulemaking record, | think it is
important that those companies have access and the right to know
what is happening and what other business owners think about a
regulation.

If you require that the comments be printed in a public forum,
like the Federal Register, it gives any company with Internet ac-
cess the ability to read the comments.

For purposes of openness in Government and the responsibility
of regulators to inform the public, 1 believe this is an important
step. Yes, | believe IRS should be included.
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Thank you for the opportunity to participate today. | will be
happy to answer any questions.

[Ms. Gekker’'s statement may be found in the appendix.]

Chairwoman KeLLy. Thank you very much, Ms. Gekker.

In light of the fact that we have a vote, | am going to adjourn
for 15 minutes.

I assume we will be back at the end of 15 minutes, barring the
fact that we may have another vote on the floor. Nobody seems to
be quite sure about that. Otherwise, we are adjourned for 15 min-
utes.

Thank you.

[Recess]

Chairwoman KeLLy. Thank you very much for waiting for us. It
turned out that we had quite a few votes. That is why this was
longer than a 15-minute break.

I appreciate having heard the prior testimony. Now we would
like to hear from Jack Waggener.

STATEMENT OF JACK WAGGENER, RESOURCE CONSULTANTS/
DAMES AND MOORE, BRENTWOOD, TN

Mr. WAGGENER. Thank you. | would like to thank the Sub-
committee for having me here. It is my pleasure to be here.

Over the last 25 years, | have been involved in EPA
rulemakings. | have witnessed SBREFA having a very significant
and positive impact on the process. | would like to thank the Con-
gress really for bringing a breath of fresh air to the process, which
had gotten pretty stale over the last 20 years.

My background, again, as indicated earlier, | am a Registered
Professional Engineer in some 14 States. | work with Resource
Consultants/Dames and Moore out of the Nashville, Tennessee
area, where | have resided for some 54 years.

My company has been involved for many years as an environ-
mental engineering consulting firm working for industries in help-
ing solve environmental problems. In 1998, we had been a small
business for all of that time for some 30 years.

So, | do understand the problems of small businesses, in addition
to actually providing services to small businesses. In my duties, |
have designed many EPA type facilities, waste water treatment
systems, storm water systems, negotiated permits, work with in-
dustry to assure compliance, and worked on many EPA industrial
affluent limitation guidelines.

Through that grass rooted experience, about 20 years ago | start-
ed working for many of the Trade Association here in Washington,
D.C. and scattered around the Country to assist them with our
technical knowledge of analyzing regulatory regulations coming out
of the agency; EPA in particular.

In doing that, I have personally worked on some 20 effluent limi-
tation guidelines that have come out of the agency in the last 20
years. So, | understand the process very well.

In 1997 and 1998, | was fortunate enough to be involved in sev-
eral SBREFA Processes as a SER where | represented and worked
on the Transportation Equipment Cleaning Effluent Guidelines,
the Centralized Waste Treatment Effluent Guidelines, and Storm
Water Regulations directly.
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Indirectly, | have provided services on the Industrial Laundry Ef-
fluent Guidelines and was involved in some of that. As a result of
the panel process, | have certainly observed that the rules that
were eventually proposed with regard to this process that | have
been involved in has resulted in very positive things.

It has given many more regulatory alternatives that would never
have appeared in the Federal Register if it had not been for
SBREFA.

It has been much better economic analysis and much better envi-
ronmental assessments; not perfect, but much better than what it
was before. | really believe, and | want to make sure that 1 make
this point.

I think the teamwork between the EPA, the Small Business Ad-
ministration, OMB, and the SERs is really what has taken place
and has made this very successful.

There has certainly been plenty of disagreements along the way,
but those disagreements have been worked out in this process and
has resulted in good things happening from the processes that |
have personally been involved in.

So, | do applaud these staffs for their work. | sincerely do. Over
the last 25 years in working with the regulatory process, | have
noted it has improved considerably; particularly in the last 3 years.

That, by and large in my opinion, has been due to SBREFA and
what that has resulted in causing. In my early days in the 1970s
and 1980s representing industry and dealing with the EPA, the
EPA dealt in a very closed door atmosphere.

They did everything pretty much in a secretive fashion. As a re-
sult of that, the industry mistrusted what the EPA was doing and
the EPA had a definite attitude of not trusting what industry did.

What | have seen happen in the SBREFA Process is that has not
entirely disappeared, but the negative attitudes, a lot of the nega-
tive attitudes between the EPA and the regulated community have
dissipated. Again, not entirely gone away, but there has been sig-
nificant improvement there and much more cooperative effort.

Each SBREFA Process of the four that I have had involvement
in, what | have witnessed is that each one improves as it goes
along. The agency understands more of what the SERs need, what
the SBA needs, and what OMB needs.

So, there has been a continual improvement. The learning effect
is what one would hope and expect would happen. Again, SBREFA
has been working very effectively with small businesses.

What | would like to see, again, making my comments with re-
gard to the bill, there are some modifications being considered. |
think they should be carefully measured. Sometimes even minor
changes that seem to be minor could have negative impacts on the
process which, in general, seems to be working very well.

So, we do not want to impede that process because we have made
large steps here. The problems that | have personally seen and
have encountered in dealing with the process is not timely receiv-
ing all of the critical information.

Also, it is tied to that, by not timely receiving it, also not having
enough time to adequately review all of the information and come
up with alternatives that could be put on the table during a discus-
sion. As | said earlier, in the very beginning of the SBREFA Proc-
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ess, as | think I was involved in maybe the first or second one, the
agency did not really know what we wanted and visa-versa.

So, it was a learning process. So, what has happened is | have
seen that they are much better at doing this. Sometimes that is
still not the case. So, there really needs to be some definition.

I do not want to over-define it to impede the process as to what
information is required and make sure we get it to everybody on
time.

One thing that | would like to see in the bill, and | think would
be helpful to us that have served as SERs, is at least 45 days re-
ceiving the critical information, at least 45 days prior to the
SBREFA Panel convening.

That would allow enough time. Obviously, we always want more
time. It would allow, in my opinion, adequate time to really review
the information and to formulate some ideas before convening the
panel.

I would like to see that occur. It also would allow time, if you
did not receive all of the information you thought was necessary,
you could identify it and move forward to get that. Typically, the
information that we have eventually gotten from the agency, and
I believe what is important is initial information that identifies the
regulatory alternatives that are being considered, the initial eco-
nomic impact data.

I am saying data, not some formal report, but the data which we
can look at. It has enough formality to really look at it and analyze
it. Information on the cost effectiveness and the benefits, informa-
tion as to what toxics are going to be removed by this regulation.

In other words, what is the benefit of the regulation? That must
be supplied with adequate detail for us to do our jobs as SERs. On
the other hand, if we put too much specifics in this bill, 1 believe
it could impede the process.

If we ask for things in a very formal form, that is going to take
the agency more time to put together, which moves the process fur-
ther along towards the end of the regulatory process. It would im-
pede the process.

One thing in particular | noticed in the bill where it says “Draft-
ed Proposed Rules.” Well, my experience is that rarely would any-
one ever see a drafted proposed rule or one would be prepared by
the time the SBREFA Process needed to take place.

Certainly, the elements of that proposed rule are needed to be
looked at. But to say in any way or imply in any way that it should
be a proposed rule, even drafted, | think may be going too far. It
has been my experience in the other SBREFA Processes that we
have had at least two meetings in the 60-day span; one of an intro-
ductory kind of meeting and then one following giving ideas.

I believe that is a very good idea. | think perhaps maybe even
in the bill that there should be an indication that at least two
meetings should occur. Even though it has occurred, the individ-
uals at the EPA have been very congenial and made those things
happen.

People like Tom Kelly, who has been really at the heart of this
at EPA. He has done a great job of doing that. 1 would like to see
something in the bill that says that there must be at least a couple
of meetings to get our points across.
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Another thing in the bill that | am a little concerned about is it
indicates that the Chief Counsel will select the SERs. | think really
the process, in my opinion, should say that both SBA and EPA
should have somewhat of an equal say so in selecting the SERs.
There should be some agreement there.

That generally is what has been occurring. In my opinion, it has
worked fairly well. Again, not perfect, but it has worked fairly well.
I do not think it is broken, so why fix it, as the old saying goes.

I believe that in terms of the panel members, it is important to
say that—obviously all of the panel members represent small busi-
nesses and their interests. | think it is important to have small
business owners on the panel and their representatives or other
representatives which are very knowledgeable of the process of
small businesses.

Most small business operators and owners know very little about
how regulations are developed, the basis of them, and frankly how
to critique those in this process. They certainly know how things
impact their business.

What | have found, again, as a consultant and being on these
panels, since 1 have worked for some 25 years in the regulatory
community, | understand how the regs are put together.

I understand the technical aspects of it. 1 think the combination
of that experience has been invaluable in coming to a successful
SBREFA conclusion.

So, again, the people who are on these panels, there needs to be
really a diverse group as to what is there where they can really get
to the meat of the issue and come up with real, workable, regu-
latory alternatives that really help small businesses.

The ones | have been involved with, | believe actually have. So,
I am very pleased about that. In conclusion, again, | think
SBREFA, honestly, has been a success story for this Congress, for
EPA, for OMB, and all of the parties involved, at least in the three
or four that I have been involved in. So, again, this makes a minor
adjustment to tweak the process, but let us do not do anything that
may impede it.

Thank you very much.

[Mr. Waggener's statement may be found in the appendix.]

Chairwoman KeLLY. Thank you very much, Mr. Waggener.

Mr. Morrison, our last, but not our least witness.

STATEMENT OF JAMES MORRISON, SENIOR POLICY ADVISOR,
NATIONAL ASSOCIATION FOR THE SELF-EMPLOYED, WASH-
INGTON, DC

Mr. MoRRISON. Representatives Bartlett and Kelly, good morn-
ing. | am James Morrison the Senior Policy Advisor to the National
Association for the Self-Employed.

On behalf of the NASE's 330,000 members, we thank you for tak-
ing up this important subject. NASE strongly supports the Review
Panel Process. We believe it is one of the most successful innova-
tions in SBREFA.

It has helped to build a more fair and rational regulatory proc-
ess. Certainly, there is work to be done at both EPA and OSHA.
Other witnesses this morning have discussed that.
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I would like to focus, if 1 may, on another aspect of the draft leg-
islation that the Subcommittees are considering: adding the Inter-
nal Revenue Service to the Review Panel process.

The NASE strongly favors this. But adding IRS could be even
more effective with further changes in the Regulatory Flexibility
Act.

IRS’ regulations reflect its daunting task: to deal with a big, com-
plex country that has a very big and complex tax code, and bring
in the money necessary to keep the Government running.

Many of us believed that explicitly putting most IRS rules under
the Reg Flex Act, which SBREFA did in 1996, was the kind of
change that might eventually be welcomed by the IRS. That has
not happened.

Few IRS rules formally opt out of the Act.

Fewer still contain Reg Flex Analyses. Even those that do are ex-
tremely limited in scope. Why is this happening? Well, when the
original Reg Flex Act was passed in 1980, quite a few agencies
asked Congress to let them out from under it. IRS was one of
those.

No such exemptions were ever contemplated, let alone enacted.
Still, when the law was passed, several agencies, including the IRS,
looked for legal technicalities they could use to avoid it.

When Congress took up SBREFA in 1996, a top priority was
bringing all rules significantly affecting small entities under the
Act, including all IRS rules. IRS also opposed this.

One of the main points that IRS made then was that the diver-
sity of its rulemaking, which includes revenue procedures, private
letter rulings, and so on, would prevent the agency’s rules from
being brought under the Act.

So, SBREFA set-up a trigger for IRS compliance, which is when-
ever an IRS rule requires a “collection of information.” That occurs
when IRS requires 10 or more people to gather information, includ-
ing any records they must keep.

Unfortunately, three major problems have emerged with this
trigger. To make any IRS Review Panels work better, | believe they
should be addressed.

First, IRS frequently overlooks the record keeping part of the
trigger.

The Service seems to assume that if it is not requiring taxpayers
to fill out some new form, then it is not collecting any information.
For example, when IRS proposed to change the tax treatment of
limited partnerships, it set the tax base at 500 hours of annual
participation in the partnership. Of course, calculating that would
require record keeping. Yet, the Service insisted it was not col-
lecting any information. So, it refused to do a Reg Flex Analysis,
despite the major small business impact. In that case, unfortu-
nately, Congress had to step in.

Second, IRS interprets the trigger to mean that very little anal-
ysis is required. Here we have a dispute over words. | believe that
Section 603(a) of the Reg Flex Act says, in effect: “IRS, if your rule
requires any record keeping or reporting, do a Reg Flex Analysis.”

That is not how the IRS sees it. They seem to believe that the
same section says: “if there is a paperwork requirement, analyze
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only that paperwork impact.” If one takes the IRS' view, then the
RFA becomes, in effect, a second Paperwork Reduction Act.

This raises questions: Why would Congress impose two Paper-
work Reduction Acts on the IRS? Why just the IRS and not any
other agency? For that matter, why would Congress ask every
other agency to analyze the economic impact of their actions, but
not ask the IRS to do so0?

A few weeks ago, IRS published proposed and final rules on
COBRA continuation health insurance coverage. The IRS said
there was no major small entity impact because the cost of filling
out the forms would only be $5 or $6 per employer annually.

But surely, this is not the only economic impact of changing
COBRA rules. What about implementation costs for employers?
What about impacts on small insurance companies, small hospitals,
small non-profits, small governments? IRS' narrow focus on paper-
work costs inevitably leads to such absurd outcomes.

All this means is there will not be as many Advocacy Review
Panels at IRS as necessary, unless the analysis requirements are
made clearer.

Third, even if the analysis requirements are fixed, the trigger
still needs to cover more rules. Sometimes rules have a major im-
pact on small entities, but have no collection of information re-
quirement.

One recent IRS rule, for example, dealt with the auditing guide-
lines for partnerships that have been modified. Some other recent
rules dealt with the hearings that IRS convenes before imposing
liens and levies. A lot of small entities have potentially big stakes
in these rules.

Since there is no collection of information requirement in any of
these rules, there is no Reg Flex Analysis for any of them. In these
cases, too, having Advocacy Review Panels would be hampered by
the language of the existing law.

Finally, there are also rules with indirect, but significant small
business impact. Consider IRS’ proposed rule on deductions for in-
terest paid on education loans. True enough, this deductibility di-
rectly affects only student borrowers, who would not fall under the
RFA.

But what about indirect affects on the lending institutions that
make the loans? On the small colleges that use them to attract stu-
dents?

I would make two suggestions to the Subcommittees.

First, make a technical correction in the Regulatory Flexibility
Act. Make it clear that while information collection triggers the
analysis, paperwork costs are not the sole point of the analysis. In
my written testimony, | offer some possible wording for doing this.

Then, add IRS to the covered agencies for the review panels.

If the technical fix still ends up omitting too many rules, Con-
gress may need to change the trigger altogether, making it: “any
regulatory action by IRS that significantly impacts small entities.”

Secondly, give both the SBA Office For Advocacy and the IRS the
resources they need to make the resulting analysis and panels
work. Advocacy has been stretched very thin, even as it has been
assigned ever greater responsibilities. This has to end and now is
the time to end it.
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The IRS also needs adequate resources to comply. No doubt, re-
source concerns have been a factor in the Service’s past reluctance
to deal fully with the RFA. | hope the IRS will eventually come to
see this change as an enhancement to their commendable new cus-
tomer service orientation, as a way to better involve small entity
customers in IRS rulemaking.

Such involvement would lead to better IRS rules which are easi-
er to implement and enforce, and which draw a far more positive
reaction from small entities and from Congress.

That concludes my testimony. | would be happy to take any ques-
tions at this time.

Thank you for asking me to appear here.

[Mr. Morrison’s statement may be found in the appendix.]

Chairwoman KeLLy. Thank you very much, Mr. Morrison.

I have just a few questions. With Congressman Bartlett's indul-
gence, | am in a mark-up in two other committees. So, I am going
to ask my questions first and let him take over and finish up here.

I would like to start with you, Mr. Cole. In my opinion, Section
609 is currently unclear as to which agency is responsible for iden-
tifying Small Entity Representatives.

Our draft bill clarifies that it is the SBA’s responsibility to name
them, although it would not preclude SBA from getting input from
the covered agency. What are your thoughts about this change?

Mr. CoLE. The Act, as originally drafted, is a bit unclear on this.
The best way that | can describe how | think the Act currently
works is something like this: Chief Counsel For Advocacy kind of
nominates individuals to serve on the panels, then the agency se-
lects and notifies those individuals. | see value in placing responsi-
bility in one agency. It will assist your oversight function in the fu-
ture if you do not have divided responsibility and the agencies
pointing fingers at one another.

I think it is an important issue. The question is how much of a
fight is this going to provoke down at the agencies? There is a lot
of good in this bill, but I fear this is going to trigger a bit of a turf
fight between EPA and SBA, between OSHA and SBA. | would
hate to see that stand in way of the rest of the bill. So, in my mind,
it is not the most important change to put this in SBA. | think
there are some alternatives in the middle such as EPA has to se-
lect the Small Entity Representatives with the concurrence of Ad-
vocacy. That way, EPA could not select Small Entity Representa-
tives over the objections of Advocacy.

In the end, this is something that is going to be up to the Sub-
committee. | would not want to see this stand in the way of the
rest of this bill passing.

Chairwoman KEeLLy. All right. Let me just go to another ques-
tion. Your broader comments about Reg Flex were very helpful. Do
you think the agency should use the panel process to help them de-
termine whether rules should be certified as not having a signifi-
cant effect on small businesses?

Mr. CoLE. Certainly, that is one function of the panels. If during
the panel process you can identify regulatory alternatives which
really resolve the problems for small businesses, then the outcome
could be that by the time the proposed rule comes out, there is no
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need to have a Reg Flex Analysis because you have taken care of
the problem prior to the proposed rule.

That is a factual determination. In that scenario, it is a question
of analyzing how do the regulatory alternatives affect small enti-
ties, and the SBREFA Panel Process can be very helpful.

The problem that we have at EPA is the disagreement over
whether entities that are not subject to the rule still suffer the im-
pacts of the rule. That issue is not really addressed by the panel
process. In other words, we have to resolve the threshold jurisdic-
tional issue before we can decide whether a panel is necessary. Ac-
tually, this is the basis of a lot of the arguments between SBA and
EPA over what types of small entity representatives should be in-
vited.

EPA is taking this very restrictive view that only the small enti-
ties that are directly subject to the rule should be invited to be
members of the panel. The Office of Advocacy recognizes what |
think was Congress’ original intent in this. In the Reg Flex Anal-
ysis, you are to look at those entities which are reasonably im-
pacted by the rule; whether they are subject to the rule or the im-
pacts flow through, for instance a state is often the mediating enti-
ty. SBA wants to include this larger group of small businesses as
Small Entity Representatives. If we resolve this threshold issue,
there are going to be less arguments over which entities should be
invited and less arguments over who should be on the panel be-
tween EPA and SBA.

Chairwoman KeLLy. Has EPA ever conducted a panel only to
certify the rule under Reg Flex upon its completion, that you know
of?

Mr. CoLE. | do not believe so. EPA and OSHA have conducted
15 panels to date; 13 at EPA. Seven of those have had proposed
rules. Of those 7, each had an initial Regulatory Flexibility Anal-
ysis prepared. So, | do not believe that they have certified after
having done a panel.

Chairwoman KeLLY. Thank you very much.

Ms. Gekker, you posed a number of questions in your testimony
relating to your concerns about OSHA's Safety and Health Program
rule. Did you ever get a response that was adequate?

Ms. GEKKER. No. In fact, when | asked the question during the
tele-conference, | had the feeling that there were no answers from
the responses | got.

Chairwoman KeLLY. Were any of your questions addressed in the
panel’s final report?

Ms. GEKKER. | believe not. It has been awhile. We did not get
the final report for quite awhile. It was only because | was appear-
ing here that I did get it. So, | do not believe so.

Chairwoman KeLLY. That is interesting.

Do you feel that you got it as a consequence of your willingness
to appear here?

Ms. GEKKER. It was the only time | received it.

Chairwoman KEeLLY. Okay. Thank you very much.

I think that is a shame.

Ms. GEKKER. | did too.

Chairwoman KEeLLY. That was not the intent of this law. Was a
copy of the panel’s final report provided to you? It obviously was
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not from what | understand, and | just want to clarify this. You
feel that it was not timely when it was provided to you.

Ms. GEKKER. No. | should clarify. It was provided to me by the
Printing Industries of America who asked me to appear before you.

Chairwoman KEeLLY. Do you think it should have been made pub-
lic in a more timely manner?

Ms. GEKKER. | would have liked to have seen it within 4 or 5
weeks while it was still fresh in my mind.

Chairwoman KELLY. | appreciate that. | think that is something
we will have to take a look at because there is no point in having
this if we cannot have some kind of a timely response from the
agencies.

I want to go to Mr. Waggener next. Mr. Waggener, you indicate
that the current process for Small Entity Representatives works
fairly well for the EPA, and | agree.

However, | also think that there is significant ambiguity in the
statute over whose responsibility it ultimately is, EPA or SBA. Let
us assume that other agencies are added to the process.

Let us assume that there is not as good a working relationship
between this new agency and the SBA. In this case, who do you
think should have the ultimate responsibility of naming the Small
Entity Representatives, the new agency or the SBA?

Mr. WAGGENER. | can only speak from my experiences. What |
have seen happen, EPA, first of all, has been dealing with the in-
dustries that are impacted by the regulation, more so than SBA,
during the regulatory process.

So, the initial names that they bring to the table is normally
from their experience of dealing with those individual entities.
Then SBA adds names to the list that they believe should be on
there.

There is usually a debate about who that should be. Then they
come to a conclusion. As | have stated here, | do believe that before
the process goes on, there should be an agreement between both
SBA and EPA or the other agency, whoever that may be. My expe-
rience is with EPA.

That these are the Small Entity Representatives that we are
going to use. They do represent small businesses. So, there should
be some agreement as to that is what | want the result to be be-
cause | think that works.

Chairwoman KeLLy. What if there is not an agreement? What if
these agencies do not get along; the agency and the SBA? Then
what? Who do you think should have that ultimate responsibility?

Mr. WAGGENER. | think that SBA should have the final word on
it.

Chairwoman KELLY. Do you have any thoughts on when the EPA
should make a panel report available to the public? What are your
thoughts on what timeliness is, in terms of making it available?

Mr. WAGGENER. My experience has been, first of all, the panel
report was always published right at about the time of the pro-
posed rule. It came out within a month or so earlier than the pro-
posed rule.

It may not have shown up until the proposed rule. It is always
discussed in the preamble. What has occurred is that it has not
been made available until then. However, the results have been
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discussed with the Small Entity Representatives by EPA and the
SBREFA individuals, such as Tom Kelly.

So, we have been made aware of what was in the document as
it was going forward to be completed. That has seemed to work
fairly well. 1 do not really see a strong need, actually, if that takes
place and the process takes place; making it available to the public
in a reasonable amount of time, which may be, | do not know 4
months, 5 months or something down the line, or when the rule is
proposed, | think is adequate.

Chairwoman KeLLy. Well, obviously, we have just heard from
Ms. Gekker that it did not work that way with the OSHA. So,
there may be some area there for concern.

Mr. WAGGENER. | think | did hear that it was perhaps provided
to the people that served as the Small Entity Representatives. Is
that incorrect?

Ms. GEKKER. No. | was a Small Entity Representative. It was not
provided to me, except in this round about way.

Mr. WAGGENER. That is bad. That needs to be corrected.

Chairwoman KEeLLY. One would think that if you take your
time—all of you are busy. If you take your time to serve as Small
Entity Representatives, you ought to be entitled to have a timely
response with that report.

It seems to me that Ms. Gekker did not get that from OSHA.
Well, you did because you were a part of the working process on
the final report from the EPA. So, it is obvious that the interaction
between the SBA and the agencies is different with each agency.
We may need to have a look at that.

I thank you very much. | just want to ask Mr. Morrison a couple
of questions. Mr. Morrison, it seems as if you feel that without the
underlying changes to make the IRS better comply with the Reg
Flex Act, adding them to the panel process will not make any dif-
ference.

However, you also indicate that this is a problem that has never
been able to be fixed. If we have the opportunity to add the IRS
to this panel process, should we not take it and continue to work
on the underlying problems that you have outlined?

Mr. MoRRISON. Yes. Let me clarify what | am saying on that. |
am glad you asked. First of all, I think it is useful to add IRS to
the review process, per se.

It is useful for two reasons. Number one, it will spotlight some
of the problems that | have been talking about here. It will make
those problems much more visible.

Number two, in those instances in which the IRS does concede
that its rules fall within the Reg Flex Act, having the panel process
in place will get them used to convening panels.

I think doing so will eventually reduce their opposition to having
more of the panels and probably, in time, reduce their opposition
to broadening the scope of the Act to more activities they under-
take.

So, yes, | think putting IRS under the panel process now makes
sense. | guess what | was trying to say with the testimony: is if
you want to capture more of their rules, and therefore have more
review panels, there probably needs to be some additional technical
changes in the Act.



19

Chairwoman KELLY. Good. Maybe we can work with you on
thinking that through. | think having the IRS at least attempt to
convene Advocacy Review Panels will help with the whole culture
of the agency.

I think it has worked, definitely with the EPA. | think it is be-
ginning to work with OSHA. It seems to me, as you have said, it
might work with that culture. | hate to see us impose mandates in
ways on agencies because | think they need to do their job.

On the other side of the coin, we have a problem here with the
IRS that you have pointed out with the culture of the agency. What
do you think about at least our trying to convene them?

Mr. MoRRrIsoN. | think it is useful to do. I suspect that if you sat
down and talked to Mr. Rossotti about it, the IRS Commissioner,
he might even agree with you. He represents the effort by a lot of
people in Congress and the Administration to change that culture.

I think he is very sincere about trying to do it. And | think cul-
ture change certainly was the thrust of the IRS Restructuring Act
Congress passed last year. So | think there is a lot of movement
in that direction.

Maybe in the case of agency’s General Counsels and a few people
a little farther down the ladder, it may not have sunk in. But I
think that we are at a point right now where there is much more
receptivity to these kinds of changes at IRS.

Chairwoman KELLY. | thank you very much.

Now, | am going to have to turn the panel over. | have a vote
in another committee. | apologize. | really do thank the four of you
for coming in today. Your testimony has been very, very helpful on
this.

Chairman BARTLETT [presiding]. Thank you. Least | forget at the
end, let me state now that we will hold the record open for a num-
ber of days so that those members whose duties prevented them
from being here can ask questions for the record.

So you may expect some questions from some of the other mem-
bers who were not here. Mr. Cole, you spoke about the timing of
the draft proposed rule and the problems that, that might impose.

If they already had drafted a rule that they would then have a
mind set that the hearings would not matter much because they
have already kind of committed themselves.

Yet, it is not being productive to have hearings when you do not
know what you are talking about. Is there not some middle ground
here where they could simply indicate the nature of the proposed
rule or the problem they are trying to solve?

I understand your concern about actually drafting a rule. They
now have pretty much committed themselves. It is going to be a
tough call to get them to change it.

Mr. CoLE. | think there is a middle ground. The key to finding
that middle ground is having the panel occur at the point at which
regulatory alternatives have been identified, and where there is at
least some data about the benefits and costs, and the pros and cons
of those regulatory alternatives.

You do not need the lawyerly text about what is going to be in
the Federal Register. That can occur later on in the process. The
panel should occur before we get down to the lawyers drafting the
fine points of the rule.
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The most productive discussions that | have seen in the panels
occur at the phase where you have economic data. You may not
have the economic analysis— that is a term of art for the document
that is required by Executive Orders to be in the Federal Register
Notice.

You may not have the draft proposed rule. I think Jack said it
very well. He talked about initial economic data, cost effectiveness
data, and data on the benefits; in EPA’s case, toxics removed, or
in OSHA'’s case, worker injuries avoided. That, to me, is the key
informational requirement. Jack, you have had more experience
with this.

Mr. WAGGENER. | would agree with that. Again, that is it. It is
a middle ground. That is a middle ground what has been being pro-
vided. It is this initial, what are the regulatory alternatives, 1, 2,
3, 4, and 5, which typically is laid out in the SBREFA Process.

This is what the economics would be. Then here is another batch
of data that says what the toxics are being removed. It is a piece-
meal thing to get all of the data that you need. It is not a formal
written document. | think that is what you were saying there.

We just need to know what the intent of the rule would be so
that you can make a fair assessment of the impact on small busi-
ness.

Mr. CoLE. Writing this into the statute would be an advance.
When SBREFA was originally drafted, it references answering the
specific questions in the initial Reg Flex Analysis. That direction
kind of misses the point because SBREFA does not mention regu-
latory alternatives in the data to be provided. So, writing this in
would be a big advance.

I just want to mention one additional point. EPA has published
interim guidance on implementing SBREFA in 1997. In that in-
terim guidance, it directs the agency to give the panel members,
not the Small Entity Representatives, not the small business folks,
but the members of the panel, the EPA, Advocacy, and OMB an
outline describing the important components of the rule and any
significant regulatory alternatives.

The guidance goes on to talk about what is going to be provided
to the Small Entity Representatives. They only get enough infor-
mation about the rule for them to be able to judge the likely im-
pacts of the rulemaking.

I think in this guidance we have the kernel of what is really im-
portant here. It is what the EPA’s guidance was originally going
to provide only to the panel members and what they are now pro-
viding to the Small Entity Representatives as well. That is an out-
line describing the important components of the rule, any signifi-
cant regulatory alternatives, and data on the pros and cons, data
on the costs and benefits of those different alternatives so that you
can compare them. The best thing that happens is a panel where
you can lay out a couple of regulatory alternatives and people can
see that getting the extra molecule increases the cost dramatically
to small businesses.

What are you getting for that marginal increase in cost? When
you have data that can answer that question, you will have a suc-
cessful panel.
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Chairman BARTLETT. Why should not the Small Entity Rep-
resentatives get as much information as the panel members?

Mr. CoLE. | believe they should. I have just quoted you the lan-
guage from EPA’s interim guidance in 1997. My understanding in
talking to the folks at EPA is that they now provide the same infor-
mation to both the Governmental Officials on the panel and the
Small Entity Representatives.

I believe that we have to have everyone having the same infor-
mation so we can have a cooperative conversation about the im-
pacts of the rule.

Chairman BARTLETT. There has been some discussion of the se-
lection of the panelists and whether the affected industries have an
adequate voice there. Do you think that we need some legislative
language?

Apparently, with EPA it has been working okay, but that is just
because there has been a good cooperative relationship that would
not necessarily obtain with all agencies.

Do you think that we need some definitive legislation that would
indicate a meaningful role for the affected entities in choosing the
panelists? Let the record show that their heads are nodding.

Mr. CoLE. On the issue of selecting representatives, there is this
threshold jurisdictional issue as to what the word “impacts” means
in the context of the whole Reg Flex Act. Does it just mean impacts
on entities that are subject to the rule, or does it mean something
more?

I used the example of there are some Clean Water Act rules and
some Clean Air Act rules where the person who actually has to
comply with the rule is the state. EPA tells the state write these
numbers into your permits or EPA tells the state you have to
achieve this quality air. Then it is up to you to go after the small
businesses to get it. EPA hides behind that structure to avoid
bringing in the small entities that are going to bear the brunt of
that regulation, and whose actions are going to lead to the benefits
EPA claims will be achieved by that regulation.

As | mentioned in my testimony, this issue is under litigation
right now. The ruling of the Court could come down any time this
spring. | think the Subcommittee should look very closely at this.
If the Court comes down the wrong way, by deferring to EPA’s in-
terpretation, legislation is urgently needed to ensure that all small
entities who are going to be affected by the rule, that have some
reasonable nexus between the rulemaking and the impact on the
small entity, should have the opportunity to participate as small
entity representatives.

Chairman BARTLETT. Does this not remind you a little of the de-
fense of the Mafia Don who says it was really the hit man who
committed the crime?

Mr. CoLE. That is exactly the defense that EPA has raised here.

Chairman BARTLETT. | agree. We probably need to address this
in specific legislation. Ms. Gekker, you mentioned that OSHA ap-
peared to be about making rules for problems that, as far as you
were concerned, were essentially non-existent.

That reminded me of the testimony of my dentist who said that
OSHA came into his office, required procedures that increased his
cost of doing business 21 percent, which he then, of course, duti-
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fully passed onto me, because that is what happens with all of
these regulations.

They get passed onto the ultimate consumer. His testimony was
that there had never been in his office, nor in any dental office he
knew, a single instance that would justify any of these onerous reg-
ulations that were piled onto them.

There is an old saying, if it ain't broke, don't fix it. When an
agency comes in imposing regulations to fix problems that are not
there—do you think that what OSHA is really trying to do is jus-
tify its existence?

Ms. GEKKER. | feel very hesitant to answer that. | have no idea.
Perhaps the comments by somebody else who was on the Small En-
tity Representatives tele-conference with me will suffice.

He would be covered by this rule; his office would. He is a head
hunter firm, | believe he was. He said, the only dangers in his com-
pany are if one of them happens to climb on a ladder to change a
light bulb. So, he would be required to come up with pages and
pages of documentation of all of the hazards that exist in his office.

The only one that he could think of was if one person pulled that
ladder out of the closet to change the light bulb that is on the ceil-
ing. | work in a dangerous industry. So, there are some needs for
safety concerns and for some regulations.

I try to abide by everything | am aware of. | do not want anyone
to be hurt when they are on my premises. These are people | care
about. We work side-by-side. If one of them is out, it means that
I have to work longer, as does everybody else there.

We cannot replace them quickly. We care about them. We know
their families. So, there is no benefit in my ignoring the need for
their safety and their health, none at all, to my business or to me.

Chairman BARTLETT. | appreciate those comments. I, in another
life, was a small business person. | ran a land development, home
construction company.

When one of my employees, most of whom were my friends, by
the way, when one of my employees got hurt and could not be on
the job, that left a big hole in our team. | could not fill that hole
by just going down and hiring a temporary.

It really impacted the productivity of our company. So, I, more
than any person in OSHA, was concerned about the safety of my
employees. Now, | would have welcomed a Government agency
coming in and reviewing with me my safety procedures, because
there might have been things that | could be doing that I was not
aware of.

But to come in to me in an adversarial kind of a position; you
know, | have talked with a lot of our contracting people across our
District. They are more terrorized by a visit from OSHA than they
are an audit by the IRS.

Now, when you are more terrorized by some Government agency
than you are an audit from the IRS, clearly | think we need to take
a look at what is happening there.

Mr. Waggener, you were talking about this SBREFA influence on
openness and we are observing this, because of this legislation,
there is now more openness. Has the adversarial relationship di-
minished?
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I know when these regulations first started that all of them were
implemented because of agreement with one or both of two as-
sumptions. The one assumption is that every manufacturer, every
employer is inherently evil, and greedy, and are going to hurt the
public, or hurt their employees.

Therefore, you have to make sure they do not do that. The other
assumption is that every consumer and every employee is incred-
ibly stupid and they are going to hurt themselves unless Big Broth-
er protects them. | fundamentally reject both of these hypothesis,
which means | see very little need for most of our regulations.

But because this was the mind set of, | believe, the Congress and
certainly the early agencies here, there was clearly an adversarial
relationship between the agencies and those that they were regu-
lating. Has that diminished?

Mr. WAGGENER. Yes, it has. It is still there. Again, in the 1970s
when | started this in the 1970s and 1980s, it was a very adver-
sarial process. I mean, it was like go away. Leave me alone. | am
doing my job. I am here to protect you and everybody else.

I have really witnessed, truly and sincerely witnessed, that par-
ticularly in some parts of the agency that I deal mostly in, that
there is still certainly a realm of that type of thing occurring.

There are still some old timers around that still possess that. As
things go along, we have got a younger group of people. They cer-
tainly possess some of that. But they are much more cooperative.

In dealing with people like myself and the other industries, we
have many more meetings, sit down meetings, talking about where
the regs are going. They come and give presentations to groups to
talk about where the regs are going and what they are doing. That
was totally unheard of back in the 1970s and 1980s. | particularly,
as | have said earlier, |1 have seen this really occur.

I have said this to a nhumber of people before this in the last 2
or 3 years. | think the fact that SBREFA has now forced the indus-
try, EPA, OMB, SBA, to come together and sit down at a table, and
that is also another point.

I said | wanted at least two meetings because that is a minimum
that allows you to have that eye contact; talk about your problems.
I think that has gone a long way to reduce that adversarial situa-
tion. It is still there, but just not as much as it used to be.

Chairman BARTLETT. | know from the perspective of the head of
these agencies that they recognize that they need to change. |
think the problem is filtering down change from Washington to the
field where there are some people there who have been there for
a long time who still have the older mind set. | am glad that it is
changing.

Mr. Morrison, do you think that there is any legislation that we
can write that can require a non-cooperating IRS to comply?

Mr. MoRrrisoN. Well, you could actually. Certainly, there are
ways to compel agencies to do things they do not want to do.

Chairman BARTLETT. Are they now using rather obtuse rea-
soning to justify their non-compliance with regulations that they
ought to be complying with, relative to this small business world?

Mr. MoRrrisoN. | think a lot of people would say that. It is pos-
sible that we have an honest disagreement about the meaning of
some terms in the Regulatory Flexibility Act. But they have a long
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history of not wanting to comply. So, you have to take it in that
context.

Chairman BARTLETT. Mr. Archer, the Chairman of Ways and
Means, has a solution to that problem that | concur with. He would
like to have a flat tax on consumption. He says that the IRS is an
evil weed that you need to pull out by its roots.

So, he would like to repeal the 16th Amendment. One of you in
your testimony talked about the enormous complexity of the IRS
code. It is so complex that even IRS, itself, does not know what
that code is.

I understand now if you get the name of the person who gives
you advice that IRS will at least absolve you from penalty, if you
comply with that advice and it turns out to not be the right advice.

Let me just ask all of you one final question. I notice that the
present legislation uses the terminology “has a significant economic
impact on a substantial number of small entities.”

What does that mean? The IRS could rationalize that if only 50
percent of the small businesses went belly-up, or OSHA, or EPA,
could rationalize that if only 50 percent of small businesses went
belly-up because of this regulation that, that was not a significant
economic impact on a substantial number of small entities.

Do you not think that we need some terminology that is a little
more restricting? This could be interpreted any way one wished,
and apparently is, by some of the agencies.

Mr. CoLE. One of the issues at the IRS is a threshold issue of
what regulations fall under Reg Flex. Jim Morrison mentioned this.
IRS has regulations, interpretive regulations, revenue rulings; a
whole series of ways in which it imposes requirements on the small
business community. Only some of those are captured under the
Act. SBREFA tried to expand that to include interpretive rules.
The IRS is still finding ways to circumvent that.

I think another area where additional Congressional action to
clarify the Act would be appropriate is to say that rules that pose
significant economic impacts on small entities should be covered,
regardless of whether that impact is positive or negative. If you go
back to the 1980 debates, there is legislative history to the point
that agencies should look at both regulatory and deregulatory ac-
tions that have a significant impact on small entities. Unfortu-
nately, agencies have largely taken the position that it is only regu-
latory actions that should go through Reg Flex. So, if there is a
rule that they claim is deregulatory, they say Reg Flex does not
apply at all. If you are doing a deregulatory action, the opportunity
for additional regulatory relief is still present in that rulemaking.
That rulemaking should go through Reg Flex analysis.

I cannot define what “significant impact” means; substantial
number of entities. | think there is guidance at EPA. They have a
methodology on how to do this. My belief is that we should direct
the agencies to work together to come up with guidance. Perhaps
we should direct OMB to come up with some agency-wide guidance
on what constitutes “significant impact” and what constitutes a
“substantial number of small entities.”

It is very, very difficult. That is a different question in the EPA
world than it is in HICFA. It is very different there than it is in
the telecommunications world. That is why SBA has pages and
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pages of regulations defining what small business means. It is very
difficult to have one across the board set of numbers, for example,
to apply to all agencies. The closest | can think of is a suggestion
to direct OMB to come up with some guidance. Then from that
guidance, agencies to come up with specific tests that they would
apply.

Ms. GEKKER. | work in a industry that is an increasingly mature
industry; the printing industry. We have collected figures on profit
in our industry for many years. The average printing company in
America earns 3.6 percent profit on its sales.

That means a company my size, a million on average, and thank
Heavens we are not average, on average earns $36,000 in a year
of profit. I like to think of profit as the ability to continue. It is the
thing that buys you the ability to continue the next year, and the
next year, and the next year.

If a rule requires $10,000, even only a one-time expense, that is
a major amount. That is 30 percent of that profit that that printing
company has earned. | have a dentist like yours. He is able to pass
along cost increases to me.

I have not had a price increase in my business since 1989. | can-
not pass along the cost of raises. | cannot pass along the cost of
increased material costs. | cannot do it. The marketplace is mature.
They are not willing to pay more at this point.

Chairman BARTLETT. Because of competition?

Ms. GEKKER. Partly, yes; | guess for the most part.

Mr. CoLE. If I could just amend my comments. You brought up
a very important point and that is that there is a problem with
some of the tests that EPA has used where it looks at impacts on
revenue, as opposed to the impacts on net profitability. In some of
the discussions in rulemakings about what are the impacts, the
EPA seems to discount impacts on industries that work on a very
narrow profit margin. Congress could clarify that you are to ana-
lyze impacts on the profitability of small businesses, not just the
impact on net revenues.

Chairman BARTLETT. Thank you for your comments.

It just appeared to me that the wording “significant economic im-
pact on a substantial number of small entities” could be interpreted
a great many different ways. That there might be a lot of inconsist-
ency within one agency from time-to-time and certainly between
agencies.

I do not know whether this can be tied down with legislative lan-
guage or if we would require the agencies to submit their defini-
tions of this terminology to the Congress for approval before imple-
mentation.

It just seems to me that this is open to very divergent interpreta-
tion. Rules like this or legislation like this, which is so non-specific
just creates opportunities for mischief that we do not need to cre-
ate.

We need to tighten it up, | think.

Mr. MoRRISON. Mr. Bartlett, | think you have raised some impor-
tant points there. But | would note with respect to one piece of that
problem, which is the definition of “small entities,” there is some
additional language in the Reg Flex Act which helps narrow the
definition down.
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The Act also says that the agencies have to take SBA’s definition
of what a small business is, unless they define it themselves
through a regular notice and comment rulemaking process. So, |
think with respect to that particular term, “small business,” the
Act still has a bit more precision. | take your point about the im-
precision of other parts of the Act.

Chairman BARTLETT. But the “significant” and the “substantial”
are very qualitative adjectives that could be defined in very dif-
ferent ways.

Mr. WAGGENER. If | may, | would like to comment to what Keith
Cole said. A lot in the passing on of the impact of the regulations,
a lot of the regulations that | have talked about this morning that
I was involved in, the agency has taken the philosophy that you
can pass all of those costs on to the people you are working for.

These are service industries. They are also extremely competi-
tive; commodity type service industries, where the fact is they can-
not pass on all of those costs. | do not know how you legislate this.
There are truly flaws in the economic analysis that are still there
that we are having to deal with on a day-to-day basis, where those
types of assumptions are made.

Chairman BARTLETT. Unless we are regulating the factory in Sri
Lanka, you cannot be assured that all of those costs are going to
be passed on. Well, thank you all very much for your testimony.
It has been very useful.

The Subcommittee now stands adjourned.

[Whereupon, at 12:45 p.m., the committee was adjourned.]
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PREPARED STATEMENT OF REPRESENTATIVE SUE W. KELLY

Good morning, ladies and gentlemen. | would like to welcome everyone to today’s
joint Regulatory Reform and Paperwork Reduction Subcommittee and Government
Programs and Oversight Subcommittee hearing on improving the small business ad-
vocacy review panel process.

I would like to thank my good friend, Chairman Roscoe Bartlett, for agreeing to
hold this hearing with me. Many of you know that this is an issue that Chairman
Bartlett and | have been involved with for some time. We held two hearings in the
last Congress on this issue, and | am grateful that he has continued providing over-
sight over the advocacy review panel process with me.

The Small Business Advocacy Review Panels are a good model for what we should
be doing in government. Originally created by the Small Business Regulatory En-
forcement Fairness Act, the panel process has been successful because it allows
small business community the opportunity to have a real impact on agency
rulemakings. The key to this success is getting small businesses involved in agency
rulemakings early in the process. By doing so, agencies will have a much better un-
derstanding of the unique needs of small businesses before the parameters of a po-
tential regulation get too firmly defined.

The advocacy review panels are viewed as a positive process by those who actually
participate in them, as well. From most accounts, small businesses indicate that
they appreciate having the opportunity to provide their thoughts to the agencies in
this type of forum. Likewise, the agencies have indicated that they benefit from this
early input, which in turn can be used to produce better regulations.

The goal of this hearing today is to revisit how the panel process is working gen-
erally, as well as consider ways in which the process can be strengthened and im-
proved. The most notable change that we are considering is adding the Internal
Revenue Service as one of the agencies that is covered by the panel process. Small
businesses have repeatedly described how the IRS simply does not understand the
impact that many of their rules have on the operation of small businesses. By re-
quiring IRS to convene advocacy review panels, we may be able to begin to change
this problem.

We have an excellent panel of witnesses that will be testifying. All of hem have
significant experience with the Regulatory Flexibility Act and the panel process. |
appreciate the time that each of them has sacrificed out of their schedules by being
here today.

In conclusion, this Committee is a very strong supporter of the advocacy review
panel process. We are committed to taking whatever steps necessary to see that it
remains a strong part of the regulatory process.

PREPARED STATEMENT OF REPRESENTATIVE ROSCOE G. BARTLETT

Good morning. It is a pleasure to welcome you to this joint hearing held by the
Subcommittee on Government Programs and Oversight and the Subcommittee on
Regulatory Reform and Paperwork Reduction, chaired by my colleague Congress-
woman Sue Kelly.

This hearing in many respects is a continuation of joint hearings the two sub-
committees held in April 1997 and March 1998 in which we addressed the need for
common sense in rulemaking and the unfair financial burdens borne by small busi-
nesses all over this Nation as a result of unscientific, impractical and unnecessary
regulations.

These same hearings also examined the implementation and performance by the
Environmental Protection Agency (EPA) and the Occupational Safety and Health
Administration (OSHA) of the panel process added by the Small Business Regu-
latory Enforcement Fairness Act of 1996—better known as SBREFA. The panel
process requires these to agencies—EPA and OSHA—to consider and to respond
fairly to the advice and recommendations of small businesses concerning the impact
upon small businesses of proposed regulations.

We believe—as we stated at the previous hearings—that the panel process is im-
portant. In a study done for Committees of both the House and the Senate, the Gen-
eral Accounting Office concluded that: “Agency officials and small entity representa-
tives generally agreed that the panel process is worthwhile, providing valuable in-
sight and opportunities for participation in the rulemaking process.”
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For some reason when the panel process was initiated only two agencies were in-
cludes—EPA and OSHA. The legislation which we will be discussing today adds a
third agency—the IRS. This addition is long over due.

The difficulty and cost of complying with mind-numbing IRS regulations are a
major concern for small businesses in my district—Western Maryland—as | am sure
they are for all small businesses through out this nation. Small businesses need the
common sense relief that advance consultation will provide.

There’s an old farmer’s test for measuring costs and benefits. Those of you famil-
iar with me will recall—you don’t do something if the juice ain't worth the squeez-
ing. The IRS should be required to make sure the juice is worth the squeezing when
they design regulations.

Again thank you for coming to this important hearing. We look forward to a lively
and productive discussion.

PREPARED STATEMENT OF REPRESENTATIVE DANNY K. DAvIS

Thank you Chairwoman Kelly, Chairman Bartlett, Ranking member Pascrell.

For years small businesses have complained about unfair regulations and burdens
imposed by Government agencies. As a result, the 104th Congress passed legislation
named the Small Business Regulatory Enforcement Fairness Act to make federal
government regulators more accountable to small businesses. The Small Business
Regulatory Enforcement Act expanded the jurisdiction of the courts by including in
the review process the regulatory appeals brought by small entities and requiring
OSHA and EPA to consult with small businesses before publishing the proposed
rules.

Later, the Office of Advocacy testified before our committee on the accomplish-
ments of SBRFA and found that because of the early involvement of small entities
in the development of rules there was better data collection and efficient, fair regu-
latory provisions. Many agree that progress has been made but significant work re-
mains to be done.

As a result today we have called a form to discuss a bill to improve the conditions
of small businesses. | believe what you do, poorly or well, can never be erased.
Therefore | want to do the best job here on this committee for our nation and or
nation’s small businesses.

I am delighted to see our witnesses and welcome their testimonies.

PREPARED STATEMENT OF REPRESENTATIVE BILL PASCRELL, JR.

Good morning. | would like to begin my remarks today by thanking Chairwoman
Kelly and Chairman Bartlett for bringing this important issue to the attention of
both subcommittees. Small businesses are the engines of growth for our nation’s
economy and are indeed the backbone of our economic system. By examining ways
to make the regulatory process more efficient, we will ensure that this important
sector remains vibrant and robust. | am committed to that goal.

As the new ranking Member of the Regulatory Reform and Paperwork Reduction
subcommittee, | believe today’s hearing, which will examine the Small Business Ad-
vocacy Review Panel Process, is of critical importance. It is critically important be-
cause the relationship between our regulatory agencies and our nation’s small busi-
nesses must be one of mutual understanding as opposed to mutual disdain.

Regulations that are promulgated by OSHA and EPA are very important in re-
gard to establishing and ensuring a safe workplace and a clean environment. But
at the same time, those who formulate regulations must be aware of the actual im-
plications of regulations. And when we are dealing with small businesses we must
keep in mind the fact that the costs of regulatory burdens are disproportionate on
small businesses because of their very size. This fact has been confirmed by 27 stud-
ies and was recognized by both the Regulatory Flexibility Act and SBREFA, which
created the panel process.

Today we are going to hear testimony on the current effectiveness of the Review
Panel Process—a process which was designed to provide the small business commu-
nity with an opportunity to participate in the rulemaking process, which allows
small businesses to express their opinions on the effectiveness and practicality of
proposed regulations before they are finalized.
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It is my hope that today's hearing will contribute greatly to our understanding
of the Review Panel Process—and how to improve it. We need to reduce unnecessary
regulations, improve those elements that work, and use common sense as our guide.

Thank you.

TesTIMONY OF KEITH N. COLE

Mr. Chairman, Members of the Committee: My name is Keith Cole, and | am a
Partner at the law firm of Swidler Berlin Shereff Friedman LLP. | appreciate the
opportunity to testify at today's hearing on the Small Business Advocacy Review
Panels (Panels) established under the Small Business Regulatory Enforcement Fair-
ness Act of 1996 (SBREFA).

I would like to state for the record that | am not testifying today on behalf of my
law firm, or any particular client, but solely on my own behalf. My testimony is
based on my expertise as former Regulatory Affairs Counsel to the Senate Com-
mittee on Small Business, and my experience in the private sector since leaving
Capitol Hill. While in the private sector, | have followed closely the implementation
of the SBREFA Panel process out of both personal and professional interest. In
1998, | prepared written comments on the Panel process in the EPA’s Proposed In-
dustrial Laundries rule on behalf of the Textile Rental Service Association.

At earlier hearings before this Committee, | have testified about the need for
SBREFA,; some of the expectations Congress had for the Act; and the early imple-
mentation of the Act. Today, | want to testify as to my experience with rulemakings
where SBREFA panels were used, and my assessment of how the Panel process has
worked in other rulemakings based on discussions with numerous participants. |
also want to provide the Committee with comments on the discussion draft and the
proposed changes to the Panel process.

BACKGROUND ON SBREFA PANELS

Small business advocacy review panels

SBREFA amended the existing requirements of section 609 of the Regulatory
Flexibility Act (5 USC §601 et seq) (Reg Flex) for small business participation in
the rulemaking process at the Environmental Protection Agency and the Occupa-
tional Safety and Health Administration. For proposed rules with a significant im-
pact on a substantial number of small entities, EPA and OSHA must now collect
advice and recommendations from small business to better inform the agencies’ ini-
tial Reg Flex analyses. The findings of the Panel and the comments of small busi-
ness representatives are, at a minimum, made public as part of the rulemaking
record when the proposed rule is published.

SBREFA established Small Business Advocacy Panels to provide small businesses
with an early opportunity to better inform EPA and OSHA about the impacts of
soon-to-be proposed rules in an arena especially dedicated to address small business
impacts. As federal agencies themselves recognize, small businesses have an inad-
equate voice in the development of regulations, particularly at the early stages of
regulatory development. By the time regulations are published in the Federal Reg-
ister, the ability of small businesses to have their concerns meaningfully addressed
appears to be compromised in some way. The goal of this process is not special ac-
cess, but to provide a remedy for the disproportionate regulatory burdens born by
small businesses.

Just as the Members of the Committee are taking testimony from today’s wit-
nesses, the federal employees on the Panels are expected to receive testimony and
comments from small business representatives. While SBREFA does not mandate
that this process occur with the formality of a congressional hearing, the legislative
history of SBREFA suggests that the usual procedure would involve at least the op-
portunity for a face-to-face meeting of the Panel and small businesses. The remedial
and right-to-know purposes of the Reg Flex Act and SBREFA require, in my opin-
ion, that the usual procedure for the Panels at EPA and OSHA should be to meet
with small business representatives before issuing their reports.

The Committee should note, however that the requirement to convene a Panel is
not absolute. SBREFA provides a mechanism to waive the Panel requirement where
convening a Panel “would not advance the effective participation of small entities
in the rulemaking process.” While the elements of this test are not spelled out in
the statute, one scenario that the Committee might wish to consider as suitable for
a waiver is when EPA or OSHA have successfully completed a regulatory negotia-
tion prior to proposing a regulation. I recommend that the Committee work with
SBA, EPA, and OSHA to develop suitable guidelines for when the Panel require-
ment should be waived.
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IMPLEMENTATION OF SBREFA PANELS

EPA and OSHA have completed a total of 15 SBREFA Panels; 13 at EPA and
2 at OSHA. These totals continue to grow. EPA has seven Panels scheduled in the
next six months including the Panel for the Arsenic in Drinking Water rule which
is just about to start. OSHA began the SBREFA Panel on the Ergonomics rule just
last week, and has scheduled an additional Panel on Permissible Exposure Limits
for later this year.

Based upon my review of the Panels completed to date, the verdict on SBREFA
Panels is that the law appears to be working to allow greater participation by small
businesses in the rulemaking process. It also appears that the Panel process can
succeed in reducing the regulatory burden on small businesses, although the verdict
is less clear on this.

My first observation is that the Small Business Office of Advocacy, OMB and EPA
appear to be cooperating to make the Panel process a productive one. And for this,
each of these agencies deserve credit for making an honest effort to make the Panels
work. They are reaching out to the small business community and identifying com-
panies who can act as small entity representatives or SERs. They are providing in-
formation to the SERs, and while it is clear that there has been a learning curve
for all of the agencies concerned, that information has helped the SERs to provide
meaningful input to the agencies at a critical juncture in the rulemaking process.
From the Panel reports completed to date, it also appears that the agencies have
been listening. Each of the reports contains meaningful suggestions on how the pro-
posed rules might be changed to minimize the burdens on small businesses. | am
less sure of the experience at OSHA and will defer to other speakers on that issue.

At this point, we have less data on whether EPA and OSHA will actually put all
the good work of the Panels to use by changing their proposed rules. Only seven
of the EPA rules that have gone through the SBREFA Panel process have been pub-
lished as proposed rules. At OSHA, only one rule has been published in proposed
form, although the Safety and Health Programs rule is scheduled to go shortly to
OMB in draft form. While some of the EPA rules clearly have benefitted from the
Panel process, my personal experience with the Industrial Laundries rule, suggests
to me that more could be done to incorporate the comments of the SERs and the
recommendations of the Panel into the proposed rule and the Initial Regulatory
Flexibility Analysis.

Overall, | believe SBREFA is off to a good start. We don't need wholesale revision
of the Act. However, there are a number of ways that Congress could improve the
SBREFA Panel process both through oversight, and through targeted legislative
change. | am very encouraged that the Committee is continuing to take seriously
its oversight responsibilities by holding today’'s hearing, and that the Committee is
beginning to address the need for legislative change through the discussion draft
now being circulated. | believe the draft contains positive proposals, but there are
a number of specific issues that the Committee should consider as it moves towards
introducing legislation to revise the Panel process.

SBREFA PANELS: LEGISLATIVE ISSUES

In a nutshell, the record to date demonstrates that the key to a successful
SBREFA Panel is giving the right information at the right time to the right people.
The data must be available, it must be provided early and it must be meaningful.
The people who advise the Panel must be knowledgeable enough about the specific
industry affected by the rule to be able to identify opportunities to meet regulatory
goals more efficiently, and knowledgeable about how the Panel process can be most
efficiently used to change agency decision making. While that is relatively simple
to say, it is difficult to implement in practice, and difficult to legislate. | urge the
Committee to tread lightly here, because too much specificity may be counter-
productive to the interests of small businesses.

Getting information at the right time

As Congress recognized when it passed SBREFA, there is a tension between con-
ducting the Panel early in the rulemaking process, when key decision have yet to
be made, and conducting the Panel when all of the data is available, when decisions
may be set in stone. Congress chose not to set any firm deadlines for when a Panel
should occur, leaving that decision to be worked out between the various agencies.
In earlier testimony to this Committee, | said that we simply did not know enough
to fix a time for the panels. | also said that the Committee should monitor the situa-
tion as it develops In upcoming rulemakings. Now that we have more experience
with SBREFA Panels, | think we can take the next step and reach some conclusions
about the best timing of panels.
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In my view, it is becoming clear that there is some minimum amount of informa-
tion on the proposed regulatory alternatives that is necessary before the SERs can
provide meaningful comments to the Panels. | believe the record shows that the
right time for the Panel to occur is best described as being as soon as this minimum
amount of information is available. This means that the Panel should take place
whenever the informational needs are met in the process of rule development. If the
SERs have the data to make a strong case for changes in the rule, the Panel can
effect changes in the rule, even if it is relatively later in the process. However, the
Committee needs to ensure that any statutory language on minimum information
requirements does not have the unintended effect of delaying the Panel until just
before publication of the proposed rule.

Getting the right information

If the answer to the timing issue is “whenever the necessary information is avail-
able,” the next question is, what is the right data? EPA’s Interim Guidance for im-
plementing SBREFA distinguishes between the information provide to the Panel
members and the information provided to the SERs. It directs the agency to give
the Panel members an “outline describing the important components of the rule and
any significant regulatory alternatives.” However, the SERs are only to get “enough
information about the rule for them to be able to judge the likely impacts of the
rulemaking.” It is my view that the SERs should be informed about regulatory alter-
natives under consideration by the agency so they can put the anticipated impacts
into context and gauge their reasonableness.

The type of data that really empowers the SERs, and by extension the SBREFA
Panels, is a discussion on the pros and cons of regulatory alternatives the agency
is considering, and how the alternatives stack up against one another. This should
include some basic comparison data estimating the benefits and costs of the regu-
latory alternatives that will allow SERs and the Panel to look at what additional
benefits will be provided by more costly regulatory alternatives. This does not mean
that the SERs need to see the final economic analysis for the proposed rule, or even
a completed draft, but it means that there is some initial estimates of the tradeoffs
being considered by the agency. If the SERs have this basic information, 1 do not
believe the SERs needs actual draft regulatory language, or the final economic anal-
ysis of the proposed rule. However, the members of the Panel should have access
to what ever draft economic analyses and draft regulatory language are available
at the time the Panel convenes.

The data provided to the SERs should be developed by the agency proposing the
rulemaking in consultation with OMB and the Office of Advocacy. Discussions be-
tween the agencies on the adequacy of data should be completed with adequate time
for the SERs to have digested the data when the Panel convenes. This suggests that
there should be some informal scoping communications between the agencies in-
volved in Panel. However, | do not believe that this informal process to create the
informational packet should be written into statute. Rather, the agency proposing
the rule should start the process by determining that the necessary data is available
after consultation with OMB and the Office of Advocacy.

SERs should be provided the data with some minimum time for review, but it is
not necessary to create a statutory window of 15 to 45 days. A 30 day minimum
period should suffice, unless court ordered deadlines require a shorter period.

Getting the right people

The first issue is getting the right group of people to serve as SERs is to get a
good mix of people who know what to expect from the SBREFA process and people
who know the industry. Thus, SERs could be owners of small businesses, employees
whose job it is to make sure the business complies with agency regulations, employ-
ees of industry trade organizations who might provide compliance assistance to
small businesses throughout the country, or even technical experts familiar with the
affected small businesses. Ideally, the Panel would hear from different SERs with
each of these backgrounds.

The second issue in choosing SERs is who gets to decide. | think for the Panel
to have legitimacy, the SERs must be seen by the affected elements of the small
business community as truly representing their interests, and the Office of
Advocacy's approval of the SERs is very helpful to obtaining that legitimacy. | do
not know if the Office of Advocacy should choose SERs on its own, but SERs should
not be chosen over the objection of the Chief Counsel for Advocacy. Thus, SERs
could be chosen by the agency proposing the rule, as provided under current law,
but with the concurrence of the Office of Advocacy.

A third issue in choosing SERs is whether the government entity, be it the agency
or the Office of Advocacy should be allowed to pick a particular person in a given
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company or organization. | think the better approach is for small businesses, or
their trade organizations, or companies with expertise in a particular industry to
be selected as SERs. The selected business or organization should then be free to
select whomever it chooses to speak to the Panel.

A final issue in choosing SERs is which businesses or organizations have standing
to before the Panel. The best answer is that Panels should hear from small busi-
nesses and organizations with a direct nexus to the rule. | believe the test should
be whether the small business will bear the impacts of the rule. This extends be-
yond the entities who will be “subject to” the rule and includes those entities who
will bear the burdens giving rise to the benefits of the rule. Other types of small
businesses and other types of small entities should not be allowed to use the Panels
simply to file objections to the rule. Trade associations may have members whose
size exceeds the limits of a “small business concern,” but this fact alone should not
prohibit the organization from commenting, provided that they focus their comments
on the impacts of the rule on small business.

Timing of public release of panel reports

As with many issues today, there are conflicting tension surrounding the timing
of public release of Panel reports. This is not an issue of whether the report will
be made public. The report will always be included in the public rulemaking record
when the rule is proposed. However, the questions arises when many months pass
between the completion of a SBREFA Panel and the publication of the proposed
rule.

My experience is that EPA and OSHA have developed different practices on this,
with OSHA releasing its reports at the completion of the Panel and EPA releasing
its reports only when the rule is published. Based on the data to date, | cannot say
which approach is better. Early release can assure small businesses that their con-
cerns have been heard by the Panel and included in the Panel recommendations.
On the other hand, early disclosure of the Panel report can open the agency up to
additional pressures form outside groups to unwind the progress made by the Panel.
On this issue, | believe more data is needed.

Incorporating SER comments into the IRFA

It may seem obvious that the comments of the SERs about the impacts of the rule
should be incorporated into the Initial Regulatory Flexibility Analysis description of
impacts, but my experience with the Industrial Laundries rule convinces me other-
wise. In that rulemaking, the Initial Reg Flex Analysis omitted key information
about the nature and extend of the small business impacts of the rule, even though
the EPA had ready access to that information in the Panel Report. It was as if the
Reg Flex analysis was written before the Panel ever met, and never looked at again.

When Congress passed SBREFA, one of its original goals was to improve the qual-
ity of Reg Flex analyses. Part of the solution was to make Reg Flex subject to judi-
cial review. Another part of the solution was to provide the agency personnel direct
access to the people who could best understand the impacts of a proposed regulatory
alternative on small businesses, and communicate those impacts to the agency per-
sonnel responsible for preparing the Reg Flex analysis. Section 609(b)(6) directs the
agency to modify the Initial Reg Flex Analyses where appropriate, but it doesn’'t
state the obvious that the Reg Felx analysis should always incorporate relevant
facts brought to the agencies attention during the Panel process by the SERs.

IRS compliance with SBREFA panels
Yes.

OTHER KEY ISSUES

While the focus of today’s hearing is on the SBREFA Panel process, there are
some important related issues that apply more broadly to the Reg Flex Act. The key
issue here is what rules are subject to the Reg Flex Act and hence subject to the
SBREFA Panel requirement. If federal agencies interpret the statute in a way that
exempts from Reg Flex whole classes of important regulatory actions, we will never
have a chance to see the benefits of the Panel process, or any other benefits of Reg
Flex.

What types of impacts are covered by the Reg Flex Act?

The biggest problem presented by EPA's early implementation of SBREFA goes
to the threshold issue of determining when a Reg Flex analysis is required. At issue
is the type of impacts that must be considered by agencies in deciding whether Reg
Flex applies and conducting a Reg Flex analysis. For example, when EPA is issuing
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a new rule that directs states to take action under its many delegated programs,
it takes the position that it can ignore the impacts of that rule on small businesses.

EPA's approach to revising the National Ambient Air Quality Standards (NAAQS)
for ozone and particulate matter (PM) illustrates the problem. EPA has taken the
position that these proposed rulemakings do not require either a Reg Flex analysis
or a Small Business Advocacy Review Panel. Instead of conducting a Reg Flex anal-
ysis and convening a Review Panel, EPA has chosen to make a certification under
section 605 of the Reg Flex Act. The 605 certification states that these rules “will
not have a significant economic impact on a substantial number of small entities.”

SBA's Chief Counsel for Advocacy, Mr. Jere Glover, wrote to EPA on November
18, 1996, stating that, “considering the large economic impacts [of the ozone rule]
suggested by EPA’s own analysis that will unquestionably fall on tens of thousands,
if not hundreds of thousands of small businesses, this would be a startling propo-
sition to the small business community.” In fact, EPA’s own regulatory impact anal-
ysis (RIA) indicates that “at least one or more small establishments in up to 30 or
40 percent of affected industries . . . may experience potentially significant im-
pacts” from the PM rule. For the ozone rule, the RIA indicates that “small establish-
ments in up to 18 percent of affected industries . . . may experience potentially sig-
nificant impacts.”

How does EPA reach the conclusion that these rules “will not have a significant
economic impact on a substantial number of small entities,” in spite of the findings
of its own RIA? In the rulemakings to revise the ozone and PM NAAQS, EPA has
taken the position that the scope of a Reg Flex analysis is limited only to an assess-
ment of the impacts on small entities that are “subject to” the rulemaking, and that
other impacts are to be ignored, even if those impacts would not exist, but for the
rule. In the case of the Clean Air Act, the ambient levels of the NAAQS are de-
signed to be achieved through State Implementation Plans (SIPs). Small entities are
subject to legal requirements in the SIPs which will be modified as a direct result
of the ozone and PM rules, but no one will ever be “subject to” the NAAQS. In other
words, the impacts of the rule flow directly from EPA through the states to small
businesses whose actions give rise in part to the benefits of the rule.

According to EPA's reading of the statute, States are the only ones subject to the
NAAQS, and no small entity will feel any impact of the ozone and PM rules, much
less the “significant impact on a substantial number of small entities” required by
the Reg Flex Act. Since SBREFA requires that EPA convene a Small Business Advo-
cacy Review Panel only when an initial Reg Flex analysis is required, EPA’s narrow
reading of the application of Reg Flex has the effect of (1) denying small businesses
the special opportunity for input that the Panels were designed to create, (2) deny-
ing small businesses the special opportunity for input that the Panels were designed
to create, (2) denying small businesses their right to know about how they are likely
to be impacted by the new regulations, and (3) hiding those impacts from the sun-
shine of full public disclosure.

EPA’s argument is that it need only concern itself with the impacts on small enti-
ties that are “subject to” a proposed regulation has no support in the statute. No-
where in Reg Flex is the key phrase, “a significant impact on a substantial number
of small entities,” limited by a requirement that the entities be “subject to” the rule.
Clearly, Congress could have written such a limitation into the Reg Flex Act, but
it did not.

Of course, any change in regulations could have potentially infinite impacts
throughout the economy and the analysis must be cut off at some point. In deciding
whether to certify out of the Reg Flex Act and in conducting a Reg Flex Analysis,
the agency must apply a rule of reason to distinguish between the foreseeable im-
pacts that are directly attributable to the rulemaking and those highly speculative
impacts that are only indirectly attributable to the rulemaking. However, nothing
in the Reg Flex Act or SBREFA suggests that Congress intended to limit the anal-
ysis so narrowly as to cover only the impacts on small entities that are subject to
the rule. While lawyers can always disagree with one another over how exactly to
interpret a statutory requirement, EPA’s interpretation appears at odds both with
the plain language of the statute and the underlying purposes of both the Reg Flex
Act and SBREFA.

This issue is currently the subject of litigation in the DC Court of Appeals in the
cases entitled American Trucking Association v. US EPA. Oral arguments were
heard on December 17, 1998, and a decision is expected later this Spring. | urge
the Committee to keep a close eye on the decision of the court. If the court affirms
the original intent of Congress and overturns EPA's interpretation, no further action
on your part will be necessary. However, if the court gives EPA deference and up-
holds the agency’s interpretation, legislation would be urgently needed to reaffirm
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the intent of Congress and prevent the Reg Flex from effectively being gutted by
one of the primary agencies SBREFA was designed to address.

When does an IRS rulemaking involve a collection of information requirement?

The committee should carefully assess how the Internal Revenue Service is imple-
menting the new provisions of SBREFA clarifying that Reg Flex applies to IRS in-
terpretative rulemakings to the extent they involve a collection of information re-
quirement. | believe that the clear intent of Congress was to bring most IRS inter-
pretative rulemakings within the ambit of Reg Flex. However, in recognizing that
some IRS interpretative rulemakings may have no relationship to the forms that
must be filed with the IRS or the paperwork that small businesses must maintain
to document their compliance with IRS rules, Congress included a limited exemption
to the general proposition that Reg Flex applies.

The Committee should carefully examine the IRS'’s interpretation of when a rule
“involves a collection of information requirement.” The Committee should ensure
that the IRS does not limit the application of Reg Flex simply to the text of its
forms. The term “collection of information requirement” is defined in SBREFA, as
in the Paperwork Reduction Act, to include “recordkeeping requirements.” Thus,
Reg Flex applies to all IRS interpretative rulemakings that in any way involve or
relate to any change in the records or other paperwork that a small business must
prepare or maintain to demonstrate compliance with the tax laws. Any interpreta-
tion by the IRS that seeks to narrow this definition would, in my view, violate the
text and intent of SBREFA.

Are agencies complying with the regulatory review plans they adopted under section
610?

Section 610 of the Reg Flex Act requires that federal agencies adopt a plan to re-
view all of their regulations within 10 years of adoption and to publish an annual
list of the regulations the agency intends to review during the following year. How-
ever, this section has not received much attention in well over a decade. Shortly
after the Act was enacted, over 15 years ago, nearly all federal agencies adopted
plans for the periodic review of existing regulations and for a few years, some agen-
cies complied with their plans and annually reviewed and modified existing regula-
tions. But for over a decade, most federal agencies have ignored their own plans and
forgotten their obligation under section 610 to review existing regulations. SBREFA
sought to change this by allowing for the judicial review of agency compliance with
section 610.

Several recent GAO reports indicate that there is still significant non-compliance
with section 610. The current Unified Agenda identifies only a relative handful of
periodic reviews under section 610, and many of these reviews have been ongoing
for over a year. The Committee should look into agency compliance with the require-
ment to have a plan, to comply with that plan, and to annually notify small entities
about the rules to be reviewed in the coming year. If the Committee reports legisla-
tion to revise the Panel process, it should consider including amendments to close
the loopholes allowing agency to continue to ignore the requirements of section 610.
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Katherine Gekker, The Huffman Press

March 11, 1999

Good morning. I want to thank the Committee for giving me the opportunity to
speak to you about my participation on the Small Business Advocacy Review Panel
convened for OSHA’s draft proposed rule on safety and health programs, as well to
comment on the proposed bill to amend the Small Business Regulatory Enforcement
Fairness Act.

My name is Katherine Gekker, and I am the owner of The Huffman Press, located
in Alexandria, Virginia. I am also representing the Printing Industries of America. I
would like to ask that PIA’s written testimony be included in the record.

T'have been in business since 1974. We specialize in high quality printing for
graphic artists and corporations. Currently, we have nine full-time emplpyees, inéluding
myself, and one to two part-time employees, depending on the work load. Our gross
sales should be roughly $1 million to $1.1 million this year, down from $1.2 million two

years ago.

Safety and Health Program Panel Process

I found my experience on the safety and health program standard panel both
rewarding and confusing. The personal and business rewards included learning what
some other companies were doing about safety and health in their workplaces. Ilearned

of programs that exist about which I was unaware (SHARP, for example). The process
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also forced me to reconsider what The Huffman Press is doing in our own workplace, and
my need for continued vigilance regarding safety and health, and training and education

of our workers (and myself).

Further, the panel process itself is a remarkable accomplishment. Small
businesses are important to this country, both for the economic activity they generate in
their communities and for the income they provide to employees and owners. The fact
that for the first time, small businesses have a voice in expressing concerns or
commendation about regulations they may face is an achievement for which Congress

and this Committee should be proud.

Specific Concerns with the Panel Process

On the other hand, my greatest difficulty with the process was the lack of any
documeﬁtation as to why the proposed rule on safety and health programs is needed and
why OSHA believes it will improve safety and health.

I believe that the following questions should have been answered before any
proposed rule was developed, and certainly before the panel was convened: Is a specific
industry’s injury and illness experience rating low or high? Is it increasing or
decreasing? If rates are getting lower, should safer industries be exempted? Does the
size of the company affect the rates of accidents and illnesses? Is there ac.:tual data to
support issuing a new rule? Why do we need this rule? Will the rule truly improve
safety and health? Has this been tested in individual states? What have been the long-

term results? How current is any statistical data provided?
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When I asked these types of questions during the teleconference, we were not
given answers that were as complete as the questions required. It made me suspect that
the answers to my questions might not exist.

If they do exist, those reasons should have been included in the documentation
which those of us on the panel received, and it should have been addressed to the specific
industries the panelists represented.

In my experience, small printing companies don’t have many accidents. Our
industry increasingly works on computers. Even our heavy press equipment is
increasingly safe. More moving elements are enclosed, controiled by digital rather than
mechanical means. This means that our workers come into contact with fewer and fewer
moving parts (the cause of three of our four serious accidents at my company). I wanted
to hear that my experience is different in order to justify the time, money and effort
required to implement such a rule and to be able to assess whether the rule would have

' fnade a difference in safety.

The economic analysis section also seemed incomplete to me: :When were the
numbers developed? Based on what? What relevance do they have to my industry?

I also found OSHA’s lack of a specific outline or format for submitted comments
by participants confusing. How was the panel to compare and assess our responses if we
weren’t all answering the same questions? I wish that OSHA would have shared the
comments of other participants with us after our participation — a final report was never
sent to us.

A “layman’s” fact sheet would have been helpful for those of us, like myself, who

were not familiar with the rule. For instance, while I knew I had to make my workplace
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as safe as possible, [ did not know what the General Duty Clause was until [ called

Printing Industries of America.

Teleconference
I found the teleconference helpful, although the format made participation
somewhat difficult. Perhaps too many people were included; perhaps the format itself

presents difficulties. In any case, I felt it was difficult to hear and understand well.

Justification for the Proposed Rule

I was shocked to learn that work on the proposed rule began many years ago. 1
was also alarmed to realize how many people and how many hours had already gone into
the review process. In fact, I looked back into my records and learned that I spent 22
hours participating in the review process. While I do not begrudge those hours at all, I
am a bit chagrined to note that I perhaps could have implemented the proposed rule in
that amount of time! It made me wonder if a cooperative consultation program could not
have been implemented and carried out by OSHA for tens of thousands of businesses in
the time involved in developing this rule.

I work in small industry, so when we want to fix or change something, we just do
it. Any studies we do must take a very short time. Our marketplace cannot tolerate years
of us studying whether to introduce a new technology that our customers might find
valuable, for instance. We would be out of business if we did not quickly adapt to what
both our customers and our employees need. While I understand the need for a large

organization to move more slowly, I was appalled to realize just how slowly this
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pari:.cular process is going. This is particularly so, given the fact that the resulting
proposal does such a poor job of reflecting what will actually improve safety in the work
place and only highlights OSHA’s lack of understanding of just what this proposed rule
will do to small businesses. With all of the time and money spent, one wonders why this

very burdensome standard was the result.

Comments on Proposed Legislation

My reaction to Representative Kelly’s proposed bill is generally favorable.

The suggested time limits in getting information to the Small Business Advocate
and to panel participants seem reasonable to me. While I found the schedule for the
review panel adequate in my case, it was not generous. As a small business owner, I
always find it difficult to fit in tasks other than my daily ones. Without a deadline,
however, I must admit I would probably continue to procrastinate! The one thing the
panel organizers asked for which I did not have time to do was to talk to other small
printing company owners to get their impressions of the proposed rule. Perhaps a bit
more time for me to do that would have improved the SBREFA process.

I’m not sure that oral presentations are necessary, unless it would give regulators
an opportunity to ask questions to clarify comments provided by panel members.

I believe that Section 6 of Representative Kelly’s bill is particularly important. It
would be impossible for most small businesses to come to Washington, DC, to inspect
the agency’s rule-making record. Given the impact this rule is likely to have, regulated
companies have the right to know what is happening and wha;t other business owners

think about the regulation. Requiring that comments be printed in a public forum like the
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Federal Register gives any company with internet access the ability to read the
comments. For purposes of openness in government and the responsibility of regulators
to inform the public, this is an important step.

Thank you for the opportunity to participate today. I would be happy to answer

any questions you might have.
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JACK E. WAGGENER, P.E.
RESOURCE CONSULTANTS/DAMES & MOORE

My name is Jack Waggener and I would like to thank the committee for inviting me to participate in this
hearing about the SBREFA process. Based on my experience with numerous EPA rulemakings (over 25
years), I believe that SBREFA has significantly improved the regulatory process. I thank the Congress for
passing SBREFA as it has brought a breath of fresh air into the regulatory process.

First, I will tell you about my background. I am a registered professional engineer in 14 states and
employed by the environmental consulting firm of Resource Consultants/Dames & Moore RCI/D&M) in
Brentwood, Tennessee. Brentwood is a suburb of Nashville, Tennessee where I have resided for most of
my 54 years. In 1967, I helped to form RCI as a small business which provides environmental engineering
consulting services to all types of industries through out the USA. Until October 1998, when RCI merged
with Dames & Moore, we operated as a small business with less then 100 eniployees. I understand the day

to day problems encountered by a small business.

1 have designed numerous wastewater and stormwater treatment plants, negotiated discharge permits,
trained operators, and helped industry to assure compliance with all of the EPA Industrial Effluent
Limitation Guidelines (ELGs). As a result of this “grass roots” experience, in the late 1970’s I began to
assist industry and industrial trade associations to critique and comment on developing ELGs. 1 have been

directly involved in doing this for more than 20 ELGs.

In 1997 and 1998, I directly participated in the SBREFA process for three EPA rulemakings on behalf of
small businesses. These included the Transportation Equipment Cleaning ELG, the Centralized
Wastewater Treatment ELG, and Stormwater Regulations. I was indirectly involved in the SBREFA
process for the Industrial Laundry ELG.
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As a result of the SBREFA Panel Process, all of these resulted in much improved proposed rules which
presented many more regulatory alternatives, better economic analysis, and better environmental
assessments. These have not been finalized as yet. The success of the SBREFA processes in which I have
been involved has occurred because of all of the diligent teamwork of the staffs of EPA (Tom Kelly and
many others), SBA, OMB, and many of the SERS. It has not always been an easy process, but the end
result has typically been good. I sincerely applaud the work of the staffs of all of these organizations, I
have worked very closely with all of them.

I have witnessed the regulatory process improve to become more open and effective over the past 25 years.
A significant part of this process took place during the last 3 years, in large part this is due to SBREFA. In
the 1970s and 1980s the regulatory process was essentially closed to the regulated community. EPA
worked behind “closed doors” and revealed very little about their thoughts or the supporting and
background information they used in developing regulations. This somewhat secretive process resulted in
regulations that were likely more restrictive and economically impactive than necessary. At that time, there
seemed to be an apparent anti-industry attitude throughout most of the EPA. It resulted in a distrust of EPA
by the regulated industries. The SBREFA process has greatly reduced these negative attitudes.

I have observed that each subsequent SBREFA process improves over the last. Typically, EPA, SBA,
OMB, and the SERs have learned from the previous experience and acted to improve the process. It has

not been a perfect process, but it is generally getting the desired results.

Because the SBREFA system is generally working effectively to help small businesses, any modifications
being considered to improve it must be carefully measured as to the total impact. This includes obtaining
constructive input and critique from all parties (EPA, SBA, OMB, and SERs). T highly recommend that
this committee do this. Sometimes, the most seemingly minor changes to make improvement to the IAW

and regulations can have unforeseen negative results. -
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The significant problems I have encountered as a SER in the SBREFA process are:
1. not timely receiving all of the critical information on which the regulation will be based and

2. not having enough time to adequately review the data and to develop alternatives to help small

businesses.

However, 1 have noted that EPA has improved with each SBREFA process to’ reduce these problems.
There have been many debates between all of the participants as to what needs to be provided. Further
definition of what and when data packages are to be provided should be considered as part of this Bill.
However, too much definition could impede the process if the Bill does not allow some discretion to deal

with specific situations.

1 do believe that adequate data packages should be provided to the SERs at least 45 days prior to conveying
areview panel. This will allow an appropriate amount of time for the SERs to evaluate the information and
to formulate their ideas and suggestions. It will also allow the SERs to identify whether any further

information is needed to accomplish their task.

Typically, the needed information for the SERs identifies the regulatory alternatives under consideration,
initial economic impact data and assumptions, initial information on the cost effectiveness and benefits,
draft analysis of toxics expected to be removed by the regulatory alternatives with adequate details on what
these are based, and general background information. My experience is that EPA, through the help of SBA,
OMB, and the SERs has made significant improvements in doing this. The better and more complete this
information is, the better the input from all the parties.
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If too much detail is required in the formal documents prepared by EPA, it could have a negative effect by
delaying the SBREFA panel process until late in the regulatory process. The implication in the Discussion-
Draft of this Bill says that such things as “drafted proposed rules” shall be provided. These are not
normally available at the time of the SBREFA process. To ask for this type of formal document could
possibly delay conveying input from the SBREFA process to EPA until late in the rulemaking thus not
allowing adequate time for EPA to adequately respond to the panels conclusions. I am concerned about

this, as time is of the essence when developing regulations.

For adequate discussion and exchange of ideas, I believe that at least two meetings with the SERs during
the 60 day process is needed and should be required. At least two meetings have been held for the
SBREFA processes in which I bave been involved.

As T understand the proposed language of this Bill, the Chief Counsel will select the SERs. Based on my
experience, I believe that both SBA and EPA should have equal authority to work together to select the
SERs. To the best of my knowledge, this has been the process used to date and it seems to work fairly well.
It is not a perfect solution, but what is? Obviously, it is very important that the SERs represent small
businesses. They can be the actual small business owners, their representatives, and other representatives
knowledgeable of the interests of small businesses. Most small business owners and employees have little
idea how the regulations are developed and their basis. As a consultant to the effected industries who has
worked in the EPA regulatory area for 25 years and who has run a small business, I have been successful in
making a significant impact on the work of the SBREFA Panels. A carefully selected blend of small
business owners/representatives and knowledgeable people like myself is imperative to making these

panels successful. EPA and SBA have worked successfully to do this, let them keep doing it.

In conclusion, I would like to again thank this committee for allowing me to participate in this hearing,
SBREFA has clearly been a success story for the Congress, EPA, SBA, OMB, and most importantly, small
businesses. I am proud to be a part of it. The system needs only very minor adjustments to improve it and

this must be done very carefully so as to keep the process a success.
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Representatives Bartlett and Kelly, members of the Subcommittees, good morning. I am
James Morrison, the Senior Policy Advisor to the National Association for the Self-
Employed. The NASE is grateful for the opportunity to appear here this morning. Our
organization represents over 330,000 self-employed Americans, who live in every state
and Congressional District in the United States. On behalf of them, we commend the
Subcommittees for their continuing oversight of federal regulatory activities. These
activities continue to be a top concern for the nation’s small businesses.

Today’s hearing focuses on the Small Business Advocacy Review Panels, a major -- and
successful -- innovation created by the Small Business Regulatory Enforcement Fairness
Act (SBREFA).

For the record, the NASE strongly supports the Review Panel process. We believe it is
one of the most significant innovations in SBREFA, and that the experience with the
panels since 1996 in general has been very positive. What the panels are helping
accomplish is exactly “broad brush” goal of the Regulatory Flexibility Act and SBREFA --
to build a fairer and more rational regulatory process. A process in which accurate
information about small businesses and other small entities surfaces early in an
agency’s decision making. A process that explicitly acknowledges the very limited
resources of those small entities. A process that broadens their input so as to broaden
consensus. And therefore a process better enabling us to achieve our national goals.

Both EPA and OSHA have issued revised and improved rules as a result of the Review
Panels. Certainly there is work to be done in strengthening both the panel process and
those agencies’ compliance with it. Other witnesses this morning will be discussing that
in more detail. But I believe it is fair to say that the basic concept has been shown to
work.

For the balance of my testimony, then, I would like to focus on another aspect of the
draft legislation that the Subcommittees are considering -- adding the Internal Revenue
Service to the Review Panel process. The NASE favors this initiative.

There is only one agency of the federal government which affects every small business
in America, and that is the IRS. The IRS applies the internal revenue laws of the nation
through a variety of means. These range from legislative and interpretative rules,

1
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through revenue procedures, to guidance documents and private letter rulings. The
unique diversity of the IRS' regulatory process reflects its exceptionally broad reach: the
U.S. is a very big country with a very big, complex tax code. Yet the IRS must cope -
with that, while shouldering the crucial responsibility of raising enormous money every
year to keep the entire federal government functioning.

It is. not hard to understand how a large organization faced with these kinds of
challenges would develop certain habits -- or a certain culture -- which seem, from
within the organization, to “get the job done quickly”.

Congressional hearings over the past several years, legislation like the IRS Restructuring
and Reform Act, and the remarkable leadership of IRS Commissioner Charles Rossotti
all have pointed to one thing: that IRS culture needs to change.

It needs to change because, however good it may be at managing the tax code and
raising the dollars, it's in danger of losing the support of the American people. And in
our democracy, no tax collection system can endure long without that support.

Happily, important and positive changes have occurred on this front during the last
three years. But there has also been a disappointment. Many of us believed that
explicitly putting most IRS rules under the Regulatory Flexibility Act -- which SBREFA
did in 1996 -- was the kind of change that eventually would be welcomed by the IRS.

That has not happened. Very. few IRS rules explicitly “opt out” of the Act, using the
legal procedure for doing so that Congress provided within the RFA.! Even fewer IRS
rules are built on an analysis of small entity impact, as provided for in the heart of the
RFA.? That is because the IRS interprets the RFA in a way that completely exempts
most of its rules. On those rare occasions when the IRS concedes that a rule falls under
the RFA, it further interprets the law so as to greatly limit the scope of analysis.

In a moment, I will explain how this problem has arisen. But first, I want to emphasize

that at this point, since the IRS rarely acknowledges that a rule falls under the RFA,
addin he Review Panel will not result i man nel in
convened.

Now, how did we get into this difficulty?

! 5 usc 605(b)

2 5 UsC 603-4
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LEGISLATIVE HISTORY

Congress’ original intent in passing the Regulatory Flexibility Act in 1980 was to include
every agency -- and every agency'’s rules -- under it. Neither the statute nor any
document in its legislative history contemplates exempting any agency from the Act.
Certainly Congress heard from agencies imploring exemptions from the Act -- ranging
from the Battlefield Monuments Commission to USAID, and from the Federal Reserve
Board to the CIA. And including the IRS.

But no such exemptions were ever considered or enacted.

Yet when the law was passed, several agencies looked for legal technicalities they could
use to avoid it.> Among these was the IRS, which said that most of its rules were
“interpretative”, not “legislative”. Translated, the IRS was arguing that most of its rules
merely explain what Congress means, but add nothing to that.* And since the agency
was simply doing what Congress asked whenever it put out these “interpretative” rules,
the RFA would not apply. Only those rare rules that Congress told IRS to “legislate”, as
determined by the IRS itself, would fall under the RFA.

Whatever the merits of this “interpretative / legislative” distinction, and I think they are
dubious, having the IRS itself make such subjective decisions, regarding its own rules,
was bound to lead to abuse.

During the 1980's and early 1990's, numerous annual reports of the SBA Chief Counsel
for Advocacy complained vehemently about IRS non-compliance with the RFA.

When Congress took up SBREFA in 1996, inclusion of these so-called IRS
“interpretative” rules within the RFA was a top priority. This was opposed by the IRS.

One of the points that the IRS made then was the diversity of its rulemaking -- the
revenue procedures, private letter rulings and the like, to which I referred earlier.
Obviously, no one in Congress wanted to subject every IRS decision affecting individual
taxpayers, or on certain highly technical matters, to an RFA analysis.

But Congress did want to maintain the spirit of the RFA, which is to require analyses
whenever a rule has “a significant economic impact on a substantial number of small

3 This process continues even today, In recent months, the Health Care Financing Administration has seized upon a rarely-
used provision of the Administrative Procedure Act to try to exempt HCFA rules with major small business impact from the RFA. This
matter may also need Congress’ attention.

* The IRS sees the distinction as being based on the “degree of discretion” that Congress gives it.

3
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businesses”.® So language was drafted to accomplish that. Congress used the threshold
required for IRS compliance with the Paperwork Reduction Act -- an Act the IRS had
long been required to observe.

The “trigger” for IRS compliance is when an IRS rule entails a “collection of information”
requirement.’ When is that? It is “to the extent that”” IRS requires ten or more people
to gather information,? including the keeping of specified records.’

This appeared to address the IRS' concerns, while maintaining the basic purpose of the
RFA. But appearances can be deceiving.

IMPLEMENTATION OF 1996 SBREFA CHANGES

Three major SBREFA implementation problems have emerged:

(1) IRS frequently overlooks the “recordkeeping” part of the trigger.

The Service often seems to assume that if it isn't issuing some new form that taxpayers
have to fill out, then it isnt collecting any information.

A good example of this was the proposed IRS regulation on the definition of limited
partners for tax purposes.’® While the rule contemplated no new “forms to fill out”, it
nevertheless based a partner’s tax treatment on whether he or she participated in the
business for more than 500 hours per year. Obviously, there is no way to document this
for tax purposes without keeping records. And there is no doubt that this rule would
have had a significant economic impact on a substantial number of small businesses.
Ultimately, this rulemaking became so controversial that Conaress passed a law to ston

% See 5 USC 602, 605(b), 610(a), 610( ).
S 5 UsC 603(a)
7 5 UsSC 603(a)

8 5usc 601 (7)
9 5 USC 601(8)

10 REG-209824-96, 13 January 1997
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it 1 - just the type of problem that careful RFA compliance probably could have
prevented. : ‘

(2) IRS views its analysis responsibilities too narrowly.

Here we have a basic difference of opinion about the meaning of a phrase. Specifically,
the phrase “to the extent that” in the last sentence of §603(a) of the RFA. Which says:

“In the case of an interpretative rule involving the internal revenue laws of the
United States, this chapter applies ... but only to the extent that such
interpretative rules impose on small entities a collection of information
requirement.”

I am convinced that what Congress meant by “to the extent that” is “whenever”. That

is, whenever this trigger is met, analyze the full small business impact. The IRS takes a

much different view. They believe Congress meant “only insofar as”. In other words, if
the trigger is met, analyze only the paperwork impact.

The distinction is obviously vital. If one takes the IRS view, then the RFA becomes,
essentially, a second Paperwork Reduction Act.

Which raises some: troubling questions: Why would Congress impose two Paperwork
Reduction Acts on the IRS? And why just the IRS -- not any other agency? Why would
Congress ask every other agency to analyze the economic impact of their actions, but
not ask the IRS to do so?

Consider an example of how this plays out in practice.

Just last February 4th, the IRS published proposed and final rules on COBRA'
continuation health insurance coverage for group health plans.'?

In its reasoning, the IRS said that there was no major small entity impact because the
cost of filling out the forms it was proposing would be only $5-6 per employer annually.

But surely these are not the only small entity impacts of the rule. What about the cost
of implementing new COBRA coverage? Costs to employers, to small insurance
companies, to small hospitals, to small non-profits, to small units of government?

11 5935 of the Taxpayer Relief Act of 1997, P.L. 105-34, now §1402 of the Internal Revenue Code of 1986.

12 REG-0121865 and TD 8812
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(Yes, Congress told the IRS to do it. But is there only one way to do it? The whole point
of the RFA is to discover other, better and cheaper ways to regulate.)

But there apparently won't be an RFA analysis of this rule, because the IRS narrow
focus on paperwork costs ($5 per employer, in this case) leads it to patently absurd
outcomes like this.

(3) Certain important IRS rules should require RFA analyses, but dont.

There are at least two types of these. In both cases, the IRS would not be required to
convene Review Panels, even if it were added to the RFA's list of “covered agencies”.

(A) nstances where a rule likely will havga major impact on small entities, but has no
llection of information” requirem

A recent example of this was an IRS rule on auditing guidelines for partnerships that
have been modified.®

Narrowly speaking, this rule is about auditing, not recordkeeping. It would not require
modified partnerships to do anything. Thus, there is no “collection of information”
required. But such partnerships surely would be well-advised to keep their records in
accordance with IRS’ auditing guidelines. Indeed, not doing so-would be exceedingly
foolhardy; a subsequent audit could become a business catastrophe.

But the way the RFA applies to the IRS now, no analysis is required.

Yet consider: If a rule like this were proposed by any other agency -- by the
Department of Transportation, say, for partnerships in the road-building business -- it
would clearly fall under the RFA. Why should such a rule be exempt when the IRS
proposes it?

Or consider some recent IRS rules on how IRS hearings will be structured prior to the
imposition of liens or levies.™ Talk about impact! Small entities deemed to be in arrears
on their taxes stand to lose control of their most valuable assets in these hearings -- life
or death for a small business. But there’s no “collection of information” requirement, so
there’s no RFA analysis.

13 REG106564-98 and TD 8808, 26 January 1999
14 REG-117620 and TD 8809, and REG 116824-98 and TD 8810, 22 January 1999
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(B) Rules with indirect, but significant, small entity impact. Unfortunately, the RFA is
unclear about these situations as they pertain to any agency, not just the IRS. Indeed,
it's a core issue in the current RFA litigation concerning EPA rules that are handed off to
the states to enforce.

In the tax area, consider IRS' proposed rule on deductions for interest paid on qualified
education loans.on deductions for interest paid on qualified education loans. ** True
enough, the direct impact of the rule falls on the individual students who claim this
deduction, and they would not be not covered by the RFA. But what about the impacts
on the small lending institutions that make the loans? The small colleges that use them
to attract students?

In sh impl ing I ist of ™ ies” that mi nven
Adv view_Pan il lve the un ing I mplian: lems.

It may well help. Requiring IRS to convene the panels will spotlight the current
compliance problems, which would be beneficial. Also, even if only a few panels are
convened, the IRS probably will discover that the panels help produce better rules. And
that, in turn, could reduce the bureaucratic resistance to convening more panels.

So, as stated earlier, we favor-adding IRS to the “covered agencies”. But additional
steps need to be taken at the same time.

Here are our three basic recommendations to the Subcommittees.

#1. Add IRS to the list of “covered agencies” under §609(d) of the
Regulatory Flexibility Act. At the same time, make a technical correction to
§605(a) of the Act to clarify its coverage of IRS rules.

In the last sentence of §605(a), strike the words " but only to the extent that”and
insert in lieu thereof the word "whenever”. After that sentence, insert a new sentence:
"The analysis of such interpretative rules shall include both economic and reporting
costs, and shall include indirect costs which would have a significant economic impact
on a substantial number of small entities.”

#2. Explore ways to capture the “indirect impact” of rules on small entities
under the RFA.

15 REG 116826, 21 January 1999
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Technical changes in the RFA can eliminate problems (1) and (2), as well as (3)(A), as
described above. But not (3)(B). That is the thorny problem of the indirect impact of
rules.

Solving that problem will require more extensive study by Congress. How far does the
concept of indirect impact extend? To second- and third-order impacts? How should
agencies measure these impacts? What guidance should Congress and SBA provide?

However tricky this problem may be, it nevertheless needs addressing. It would be a
worthy subject for economic research as well as Congressional hearings.

#3. Work to see that both the SBA Office of Advocacy and IRS have the
resources they need to make the resulting panels work.

Advocacy is already dangerously overextended in handling EPA and OSHA Review
Panels, while shouldering its other responsibilities. Congress and the Administration
have repeatedly cut Advocacy’s budget and personnel, even as it was being assigned
more responsibilities. This has to end, and now is the time to end it.

The IRS similarly needs adequate resources to comply. No doubt the resource issue has
been a factor in the Service's past reluctance to deal fully with the RFA.

Obviously, this is primarily a matter for the Appropriations Committees of the House
and Senate. But as an authorizing committee, the House Small Business Committee
could exert some positive influence on this process.

Finally, we would say to the IRS itself: in many ways, you are on the right track with
your restructuring. To make your new focus on customer service stronger, you need to
better involve your small entity customers in your rulemaking. That will lead to better
rules, which are easier to implement and enforce, and which draw a far more positive
reaction from small entities and from Congress.

That concludes my testimony. Thank you for giving me the opportunity to appear here
today. I would be happy to accept any questions at this time.

Statement required pursuant to rule IX, clause 2(g)(4) of the Rules of the House of Representatives: Neither the National Association for the Self-
Employed (NASE), nor any entity represented by it or by Mr. Morrison has received any contract, subcontract, or grant from any federal source during
the Jast two fiscal years.
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At the heart of EPA’s certification of the proposed NAAQS rule was the
Agency’s interpretation of the word “impact” as used in the RFA. Is the
“impact” to be analyzed under the RFA a rule’s impact on the small
entities that will be subject to the rule’s requirements, or the rule’s impacts
on srqmll entities in general, whether or not they will be subject to the
rule?

1t is hard to imagine that the fate of the new National Ambient Air
Quality Standards (NAAQS) for ozone and particulate matter might turn
on the meaning of a single word. Sifting through the hundreds of pages
of Federal Register notices, or the thousands of pages of supporting
documentation, it is easy to get lost in the complexity of the numerous
scientific and legal issues raised by the ozone and particulate matter
NAAQS rules. In one respect, however, the debate over the validity of
the new NAAQS rules is remarkably simple. As the Environmental
Protection Agency (EPA or the Agency) admits in the preamble to the
final ozone NAAQS rule, a question lies at the heart of these rulemakings

* The author is a Director at the law firm of Beveridge & Diamond, PC. in
Washington, D.C. From 1995 until 1997, he served as Regulatory Affairs Counsel to the Senate
Small Business Committee, and from 1989 until 1995, he served as Minority Counsel to the
House Energy and Commerce Committee. B.S. 1980, Duke University; J.D. 1987, University of
Virginia School of Law.

1. National Ambient Air Quality. Standards for Ozone, 62 Fed. Reg. 38,856, 38,887
(1997) (to be codified at 40 C.ER. pt. 50).

281



57

282 TULANE ENVIRONMENTAL LAW JOURNAL  [Vol. 11

of how to interpret the word “impact” as used in the Regulatory
Flexibility Act (RFA or Reg Flex).?

In order to understand how the meaning of this word could affect the
fate of the ozone and particulate matter rules, a little background is
necessary on the RFA,® the recent amendments made by the Small
Business Regulatory Enforcement Fairness Act (SBREFA),* and the
EPA’s interpretation of the word “impact” as set forth in the preamble to
the rules’ To the many small businesses and small business trade
associations who have petitioned for review of the proposed NAAQS
rules, these materials suggest that the agency has misinterpreted the word
“impact” and failed to properly implement the RFA. This view is
bolstered by the EPA’s own actions in other rulemakings affecting small
businesses.’ If the EPA’s interpretation is wrong, then it has failed to
complete a fundamental legal obligation of the rulemaking process, a
failure that could doom both rules.

I. THE REGULATORY FLEXIBILITY ACT

The RFA was enacted in 1980 out of a concern that “uniform
Federal regulatory and reporting requirements have in numerous
instances imposed unnecessary and disproportionately burdensome
demands ... upon small businesses, small organizations and small
governmental jurisdictions with limited resources.””” In the view of
Congress, “the practice of treating all regulated businesses, organizations,
and governmental jurisdictions as equivalent may lead to inefficient use
of regulatory agency resources, enforcement problems, and in some
cases, to actions inconsistent with the legislative intent of health, safety,
environmental, and economic welfare legislation.”8 To address these
concerns, the RFA established a series of procedural requirements federal
agencies must use to assess the effects of regulations on “small entities.”

2. Regulatory Flexibility Act, 5 U.S.C. §§ 601-612 (1994 & Supp. II 1996). For an
early assessment of the RFA, see Paul Verkuil, A Critical Guide to the Regulatory Flexibility Act,
Report to the Administrative Conference of the U.S., in 1982 DUKE L.J. 213. The statute defines
the term “small entity” to mean small municipalities of less than 50,000 people, small nonprofit
organizations and ‘“small business concemn[s]” as that term is defined by the Small Business
Administration. 5 U.S.C. § 601(3-6).

3. See5US.C. §§ 601-612.

4. Contract with America Advancement Act of 1996, Pub. L. No. 104-121, Title H, 110
Stat. 847 (1996) (codified as amended in scattered sections of 5 U.S.C.).

5. See National Ambient Air Quality Standards for Ozone, 62 Fed. Reg. at 38,887.

6.  See, e.g., infra text accompanying notes 80, 81, 87, 89, 90.

7. Regulatory Flexibility Act, Pub. L. No. 96-354, § 2(a)(3), 94 Stat. 1164 (1980),
reprinted in 5 U.S.C. § 601 annot. at 551 (1994).

8. Regulatory Flexibility Act § 2(a)(6), 94 Stat. 1165, reprinted in 5 U.S.C. § 601 annot.
at 551.
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The purpose of these requirements is “to establish as a principle of
regulatory issuance that agencies shall endeavor, consistent with the
objectives of the rule and of applicable statutes, to fit regulatory and
informational requirements to the scale of the businesses, organization
and governmental jurisdictions subject to regulation.”

The structure of the RFA is fairly simple. When a federal agency
publishes a notice of proposed rulemaking, the RFA directs the agency to
conduct an initial regulatory flexibility analysis (IRFA).® The RFA
describes the content of an IRFA in two ways. In general, an IRFA “shall
describe the impacts of the proposed rule on small entities.”"' In addition,
the RFA sets out a number of specific elements which must be included
as part of an IRFA, such as estimates of the number and type of small
entities which will be subject to the rule.'?

When an agency publishes a final rule, it must reassess the impacts
of the rule on small entities and publish a final regulatory flexibility
analysis (FRFA)."” The FRFA must contain each of the elements required
of the IRFA plus

a description of the steps the agency has taken to minimize the significant
economic impact on small entities consistent with the stated objectives of
applicable statutes, including a statement of the factual, policy, and legal
reasons for selecting the alternative adopted in the final rule and why each
one of the other significant alternatives to the rule considered by the
agency which affect the impact on small entities was rejected.*

The requirement to perform these analyses is not, however, absolute.
An agency need not perform either an IRFA or FRFA if “the head of the
agency certifies that the rule will not, if promulgated, have a significant
economic impact on a substantial number of small entities.””® If an
agency decides that a rule meets this test, it must publish a certification to
that effect as part of the initial or final rule.'®

9, Regulatory Flexibility Act § 2(b), 94 Stat. at 1165, reprinted in 5 U.S.C. § 601 annot.

10.  See Regulatory Flexibility Act, 5 U.S.C. § 603(a) (Supp. II 1996).

11. W

12.  See 5 U.S.C. §603(b) (1994). The minimum elements of an IRFA are: (1)a
description of the reasons why action by the agency is being considered; (2) a succinct statement
of the objectives of, and legal basis for, the proposed rule; (3) a description of and, where feasible,
an estimate of the number of small entities to which the proposed rule will apply; 4)a
description of the projected reporting, recordkeeping, and other compliance requirements of the
proposed rule; and (5) an identification of relevant duplicative, overlapping or conflicting Federal
rules. /d.

13, Seeid. § 604(a) (Supp. I1 1996).

14.  Id. § 604(a)(5).

15. Id § 605(b).

16. Seeid.
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As originally enacted in 1980, the RFA contained a prohibition on
judicial review of agency compliance with its requirements.'” Perhaps
because of this prohibition, the RFA became something of a footnote to
administrative law. Yet within the small business community, the lack of
judicial review of the RFA became a cause célébre. In June 1995, the
White House Conference on Small Business made a series of policy
recommendations.’®* One of the most sought after policy changes was to
allow judicial review of agency compliance with the RFA."”

Within a year of the White House Conference, Congress responded
by passing the Small Business and Regulatory Enforcement Fairness Act
of 1996 (SBREFA).® The SBREFA partially rewrote the RFA along the
lines recommended by the White House Conference. Among other
changes, the SBREFA amended the required elements of a FRFA set out
in RFA Section 604* and required a more detailed explanation of
certifications of no impact under RFA Section 605 SBREFA also
amended RFA Section 611 to explicitly allow judicial review of federal
agency compliance with Sections 604 and 605.”

II. THENAAQS RULEMAKINGS

Prior to the publication of the proposed NAAQS rulemakings, the
EPA appeared to believe that the rules would require regulatory flexibility
analyses. In the May 1996 Unified Agenda of Federal Regulatory and
Deregulatory Actions, the EPA indicated that it would conduct a
regulatory flexibility analysis for both the ozone and particulate matter
rules.?* This position was consistent with the EPA’s past practice on RFA
certifications, which assessed the impacts of state regulations that would

17. I §611.

18.  See generally WHITE HOUSE CONFERENCE ON SMALL BUSINESS, FOUNDATION FOR A
NEW CENTURY, A REPORT TO CONGRESS AND THE PRESIDENT (1995).

19.  Seeid at27.

20. Contract with America Advancement Act of 1996, Pub. L. No. 104-121, Title II, 110
Stat. 847 (1996) (codified as amended in scattered sections of 5 U.S.C). The SBREFA
originated as S. 942, introduced by Senator Christopher Bond (R-MO). After S. 942 passed the
Senate unanimously on March 19, 1996, companion legislation was added onto H.R. 3136, the
Contract with America Advancement Act, by the Hyde amendment. When H.R. 3136 passed the
House of Representatives on March 28, 1996, the SBREFA was Title III of that Act. However,
the original Title II of H.R. 3136, dealing with the line item veto, was separately enrolled. As a
result, SBREFA became Title II of Public Law 104-121.

21.  Id § 241(b) (codified at 5 U.S.C. § 604(a) (Supp. II 1996)).

22.  Id. § 243 (codified at 5 U.S.C. § 605(b) (Supp. Ii 1996)).

23.  Id. § 247 (codified at 5 U.S.C. § 611(a) (Supp. I 1996)).

24. Unified Agenda of Federal Regulatory and Deregulatory Actions, 61 Fed. Reg.
23,679, 23,679-80 (1996).
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likely be needed to implement NAAQS rules.”> As the EPA had stated in
the recent NAAQS rule for sulfur oxide:

Additional {State Implementation Plan (SIP)] requirements will be needed
only for those areas or sources which are designated as nonattainment for
the existing primary standards now or in the future. Given the current air
quality and attainment status, however, it is very unlikely that new SIP
requirements would be regmred that would significantly affect a substantial
number of small entities.”

However, as the publication date for the proposed ozone and
particulate matter NAAQS rules approached, Congress and the Small
Business Administration’s (SBA) Chief Counsel for Advocacy became
increasingly concerned that the EPA would not follow through with the
earlier decision to conduct a regulatory flexibility analysis. On October 9,
1996, six Senators wrote to EPA Administrator Carol Browner out of
concern for the impact of the NAAQS rules on small businesses stating:

We understand that the Agency is currently deliberating over whether
SBREFA applies to these regulations. The test of whether a Regulatory
Flexibility Analysis must be performed is whether the rule will have a
“significant economic impact on a substantial number of small entities.”
We note that the proper analysis for this test is not limited to small entities
that are directly subject to the rule, but all small entities that are impacted
by the rule . . . Congress envisioned precisely these types of regulations to
be covered by SBREFA.”

In addition, the SBA’s Chief Counsel for Advocacy, Mr. Jere Glover,
wrote to Administrator Browner on November 18, 1996, objecting to any
certification of the proposed ozone NAAQS rule. His letter stated:

25. See, e.g., National Ambient Air Quality Standards for Sulfur Oxides (Sulfur
Dioxide)—Reproposal, 59 Fed. Reg. 58,958, 58,975 (1994). EPA’s initial position is also
consistent with other rules that, like the NAAQS, apply in the first instance to states, but apply to
the private sector through state implementing regulations. See, e.g., Inspection/Maintenance
Program Requirements, 57 Fed. Reg. 52,950, 52,986 (1992) (Clean Air Act rulemaking on State
inspection and maintenance programs) (codified at 40 C.ER. pt. 51); Operating Permit Program,
57 Fed. Reg. 32,250, 32,294 (1992) (Clean Air Act rulemaking on State operating permit
programs) (codified at 40 C.F.R. pt. 70).

26. National Ambient Air Quality Standards for Sulfur Oxides (Sulfur Dioxide): Final
Decision, 61 Fed. Reg. 25,566, 25,577 (1996) (to be codified at 40 C.FR. pt. 50). For other
examples of regulatory flexibility analyses of NAAQS rulemakings based on the impacts of state
regulations under hypothetical implementation scenarios, see Review of the National Ambient
Air Quality Standards for Carbon Monoxide, 50 Fed. Reg. 37,484, 37499 (1985) and Revisions
to the National Ambient Air Quality Standards for Particulate Matter, 52 Fed. Reg. 24,634,
24,654 (1987).

27. Letter from Senators Robert Bennett (R-UT), Christopher Bond (R-MO), John H.
Chafee (R-RI), Lamry E. Craig (R-ID), Dirk Kempthome (R-ID), Don Nickles (R-OK), Craig
Thomas (R-WY), and John W. Warner (R-VA) to Carol Browner, Administrator, EPA (Oct. 9,
1996) (on file with author).
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In the draft regulation, EPA avoids preparing a regulatory flexibility
analysis by making a certification under the Regulatory Flexibility Act
[citation omitted] that the revision of the ozone NAAQS will not have a
“significant economic impact on a substantial number of small entities.”
Considering the large economic impacts suggested by EPA’s own analysis
that will unquestionably fall on tens of thousands, if not hundreds of
thousands of small businesses, this would be a startling proposition to the
small business community.

Despite these clear indications from Congress and the Chief Counsel
for Advocacy that the law required the EPA to conduct a regulatory
flexibility analysis, the EPA did not do so when it published the proposed
NAAQS rules on December 13, 1996 Instead, Administrator Browner
made a certification under Section 605 that both the ozone and particulate
matter rules would not have “a significant economic impact on a
substantial number of small entities.”™® In justifying Administrator
Browner’s certification, the EPA pointed to the structure of the Clean Air
Act (CAA)”

The CAA requires the EPA to issue regulations establishing national
air quality standards.** These standards, or NAAQS, set ambient levels of
air pollution that all areas of the country must attempt to meet.”> This
level is to be achieved through the adoption of state implementation plans
(SIPs).** The CAA requires each state to develop a SIP containing
regulations that will result in sufficient reductions in emissions to allow
all areas in the state to achieve the NAAQS.* If a state fails to have its
SIP approved by the EPA, the EPA develops a federal implementation
plan containing regulations necessary to achieve the NAAQS.*

The NAAQS rules are thus bifurcated rulemakings. The imposition
of regulatory controls is divided into a two-step process of first, setting a

28. Letter from Jere Glover, Chief Counsel for Advocacy, Small Business
Administration, to Carol Browner, Administrator, EPA (Nov. 18, 1996) (on file with author).

29. National Ambient Air Quality Standards for Particulate Matter: Proposed Decision,
61 Fed. Reg. 65,638, 65,669 (1996) (proposed Dec. 13, 1996); National Ambient Air Quality
Standards for Ozone: Proposed Decision, 61 Fed. Reg. 65,716, 65,747 (1996) (proposed Dec. 13,
1996).

30. National Ambient Air Quality Standards for Particulate Matter: Proposed Decision,
61 Fed. Reg. at 65,669; National Ambient Air Quality Standards for Ozone: Proposed Decision,
61 Fed. Reg. at 65,747.

31. National Ambient Air Quality Standards for Particulate Matter: Proposed Decision,
61 Fed. Reg. at 65,669; National Ambient Air Quality Standards for Ozone: Proposed Decision,
61 Fed. Reg. at 65,747.

32.  See CAA § 109(a), 42 U.S.C. § 7409(a) (1994).

33.  See CAA § 110(a), 42 US.C. § 7410(a).

34, Seeid.

35.  Seeid. § 110(a)(2), § 7410(a)(2).

36. Seeid. § 110(c), § 7410(c).
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general standard, followed at a later point by the application of that
general standard to particular entities and the approval of each state’s SIP.
No one can be directly and immediately subject to a NAAQS rule in the
sense that no one will ever face fines or penalties for violating a national
ambient standard. However, hundreds of thousands of businesses may
face new regulation under state SIPs as a direct result of an EPA rule
adopting or tightening a NAAQS standard. In the ozone and particulate
matter NAAQS rulemakings, the EPA took the position that the term
“impact” as used in the RFA only applies to small entities that are subject
to arule.”” Because of the bifurcated nature of the NAAQS rules, no one
is “subject to” the rule. In the EPA’s view, there will be zero impact from
the NAAQS rules for purposes of the RFA, clearly less than the
“significant economic impact on a substantial number of small entities”
required for certification.*®

When the EPA published the final ozone and particulate matter
NAAQS rules on July 18, 1997, it did not publish a FRFA or a
certification for either the particulate matter rule or the ozone rule.”
Instead, the EPA pointed to the certifications made at the time of the
proposed rulemakings and indicated that despite comments to the
contrary, it felt its certifications of the rules were proper.*

III. THE EPA’S INTERPRETATION OF “IMPACT” IN THE RFA

In the preambles to the proposed and final NAAQS rules, the EPA
explained its interpretation of the word “impact” as used in Section 605 of
the RFA.*' The EPA first looked at the purposes of the RFA and the
statutory requirements for regulatory flexibility analyses.” The EPA

37.  See National Ambient Air Quality Standards for Particulate Matter, 62 Fed. Reg.
38,652, 38,702-03 (1997) (to be codified at 40 C.FR. pt. 50); Nationa! Ambient Air Quality
Standards for Ozone, 62 Fed. Reg. 38,856, 38,888 (1997) (to be codified at 40 C.ER. pt. 50).

38.  See National Ambient Air Quality Standards for Particulate Matter, 62 Fed. Reg. at
38,702-03; National Ambient Air Quality Standards for Ozone, 62 Fed. Reg. at 38,888.

39.  See National Ambient Air Quality Standards for Particulate Matter, 62 Fed. Reg. at
38,702-03; National Ambient Air Quality Standards for Ozone, 62 Fed. Reg. at 38,888.

40.  See National Ambient Air Quality Standards for Particulate Matter, 62 Fed. Reg. at
38,706; National Ambient Air Quality Standards for Ozone, 62 Fed. Reg. at 38,892. The EPA’s
position in the NAAQS rules suggests that a certification at the proposal stage may be final
agency action regarding the application of the RFA to a particular rule.

41.  See National Ambient Air Quality Standards for Particulate Matter: Proposed
Decision, 61 Fed. Reg. 65,638, 65,669 (1996) (proposed Dec. 13, 1996); see also National
Ambient Air Quality Standards for Ozone: Proposed Decision, 61 Fed. Reg. 65,716, 65,747
(1996) (proposed Dec. 13, 1996); 5 U.S.C. § 605 (1994 & Supp. Il 1996); National Ambient Air
Quality Standards for Particulate Matter, 62 Fed. Reg. at 38,702; National Ambient Air Quality
Standards for Ozone, 62 Fed. Reg. at 38,888.

42.  See National Ambient Air Quality Standards for Particulate Matter, 62 Fed. Reg. at
38,702; National Ambient Air Quality Standards for Ozone, 62 Fed. Reg. at 38,888.
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noted that Congress was concerned with one-size-fits-all regulations and
that small businesses are at a competitive disadvantage in complying with
uniform rules.”® The EPA interpreted Congress’s direction to agencies to
“fit regulatory and informational requirements to the scale of [small
entities] subject to regulation,”™ not to refer to all small entities that are
affected by a regulation, but only to those small entities that are directly
and immediately subject to the regulation.”

In examining the text of the RFA, the EPA cited several sections
limiting a portion of the RFA assessment to only those entities that will be
“subject to” a particular rulemaking.*®* For example, listed among the
required elements of regulatory flexibility analyses in subsections 603(b)
and 604(a) is a description of “the number of small entities to which the
proposed rule will apply” and “an estimate of the classes of small entities
which will be subject to the requirement.””’ From this assessment, the
EPA concluded that Section 605 should likewise be read to limit the
assessment of impacts to impacts on entities subject to the rule.*®

Next, the EPA examined the limited case law involving the RFA.
The EPA cited Mid-Tex Electric Cooperative, Inc. v. FERC* and United
Distribution Cos. v. FERC® for the proposition that the test for
certification under Section 605 should be limited to assessing impacts on
small entities that are subject to the requirements of the rule.”’ The EPA

43.  See National Ambient Air Quality Standards for Particulate Matter: Proposed
Decision, 61 Fed. Reg. at 65,669; see also National Ambient Air Quality Standards for Ozone:
Proposed Decision, 61 Fed. Reg. at 65,746-47; 5 U.S.C. § 605 (1994 & Supp. II 1996); National
Ambient Air Quality Standards for Particulate Matter, 62 Fed. Reg. at 38,702-07; National
Ambient Air Quality Standards for Ozone, 62 Fed. Reg. at 38,888-92.

44, Regulatory Flexibility Act, Pub. L. No. 96-354, § 2(b), 94 Stat. 1165 (1980),
reprinted in 5 U.S.C. § 601 annot. at 552 (1994).

45.  See National Ambient Air Quality Standards for Ozone: Proposed Decision, 61 Fed.
Reg. at 65,669; see also National Ambient Air Quality Standards for Ozone: Proposed Decision,
61 Fed. Reg. at 65,746-47; 5 U.S.C. § 605 (1994 & Supp. Il 1996); National Ambient Air Quality
Standards for Particulate Matter, 62 Fed. Reg. at 38,702-07; National Ambient Air Quality
Standards for Ozone, 62 Fed. Reg. at 38,888-92.

46. See National Ambient Air Quality Standards for Particulate Matter, 62 Fed. Reg. at
38,703; National Ambient Air Quality Standards for Ozone, 62 Fed. Reg. at 38,888.

47. Regulatory Flexibility Act, 5 U.S.C. §§ 603(b)(3), (4) (1994); 604(a)(3), (4) (Supp. II
1996).

48. See National Ambient Air Quality Standards for Particulate Matter, 62 Fed. Reg. at
38,703; National Ambient Air Quality Standards for Ozone, 62 Fed. Reg. at 38,888.

49. 773 F2d 327 (D.C. Cir. 1985).

50. 88F.3d 1105 (D.C. Cir. 1996).

51. See National Ambient Air Quality Standards for Particulate Matter, 62 Fed. Reg. at
38,703; National Ambient Air Quality Standards for Ozone, 62 Fed. Reg. at 38,888; see also
Mid-Tex Elec. Coop., Inc. v. FERC, 773 F2d 327, 342 (D.C. Cir. 1985) (holding that FERC
correctly determined that it does not need to prepare a regulatory flexibility analysis under the
Reg Flex Act where it has proposed a rule that the Agency has determined will not have a
significant impact on a substantial number of smail entities); United Distribution Cos. v. FERC,
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appeared to believe that Congress would support its narrow reading of the
term “impact,” claiming that “Congress let this interpretation stand when
it recently amended the RFA in enacting SBREFA "%

Finally, the EPA noted the bifurcated nature of NAAQS
rulemakings, but rejected the possibility of conducting regulatory
flexibility analyses at the second phase during which the EPA decides
whether to approve each state’s SIP. “EPA’s approval of SIPs for the new
or revised NAAQS also will not establish new requirements, but will
simply approve requirements that a State is already imposing.”*
Apparently, the EPA’s position is that any impacts of a NAAQS rule on
small entities will occur after the promulgation of the rule, but before the
approval of state SIPs. Thus, small entities would never have an
opportunity to benefit from a regulatory flexibility analysis of the
regulatory burdens they will face as a result of the NAAQS rules.

IV. CONGRESSIONAL REACTION

The response from the congressional authors of SBREFA came soon
after the EPA published its certification of the rules. On January 7, 1997,
both the Chairman and the ranking Democrat of the Senate Small
Business Committee wrote Administrator Browner expressing their
strong disapproval of the EPA’s reading of the statutory test for RFA
certifications.* These two Senators had been the principal authors of the
Senate version of SBREFA, S. 942, and were chiefly responsible for its
unanimous passage in the Senate.

It seems overly legalistic to attempt to separate the direct and indirect
compliance consequences of new standards, and these arguments simply
are not persuasive in the context of what Congress has required of federal
agencies under Reg Flex and SBREFA. EPA surely is aware of the

88 F.3d 1105, 1170 (D.C. Cir. 1996) (concluding that under the RFA, FERC has no obligation to
conduct a small entity impact analysis of effects on entities which it does not regulate).

52.  National Ambient Air Quality Standards for Particulate Matter, 62 Fed. Reg. at
38,703; National Ambient Air Quality Standards for Ozone, 62 Fed. Reg. at 38,888,

53. National Ambient Air Quality Standards for Particulate Matter, 62 Fed. Reg. at
38,705; National Ambient Air Quality Standards for Ozone, 62 Fed. Reg. at 38,890; see also
Approval and Promulgation of Air Quality Implementation Plans; Approval of the Carbon
Monoxide Implementation Plan Submitted by the State of Connecticut Pursuant to Sections 186-
187 and 211(m) (A SIP approval does not create any new requirements, but simply approve [sic]
requirements that the State is already imposing. Therefore, because the federal SIP-approval
process does not impose any new requirements, I certify that it does not have a significant impact
on any small entities affected.”).

54.  Letter from Senators Christopher S. Bond (R-MO) and Dale Bumpers (D-AR) to
Carol Browner, Administrator, EPA (Jan. 7, 1997), reprinted in Nomination of Aida Alvarez to be
Administrator of the United States Small Business Administration: Hearing Before the
Committee on Small Business, United States Senate, 105th Cong. 24 (1997).
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consequences of these new standards, and the range of possible
implementation scenarios to attain the new standards has no doubt been
considered at length by EPA and its staff. The fact that some discretion is
given to the states, and that economic impact may not be ascertainable with
precision or certainty, is appropriate for discussion in the analyses prepared
under Reg Flex. EPA’s knowledge and experience should provide a basis
for reasonable estimates of the likely range of economic impact on small
entities. The existence of several possible outcomes clearly does not mean
the standards will have no significant economic impact at all, and cannot
excuse EPA from its statutory obligations under Reg Flex and SBREFA.
EPA’s own Regulatory Impact Analyses (RIAs) accompanying the
NAAQS rulemakings provide estimates of the impact on small entities,
including small businesses, cities and towns. The particulate. matter RIA
states that, “At least one or more small establishments in up to 30 or 40
percent of affected industries ... may experience potentially significant
impacts.” For ozone, the RIA states that, “At least one or more small
establishments in up to 18 percent of affected U.S. industries ... may
experience potentially significant impacts.” These statements seem to be at
odds with a certification of no impact under section 605. In the context of
claiming the benefits expected to accrue from the new standards as
justification for their issuance, EPA assumes implementation and
compliance will be achieved. EPA cannot simultaneously disclaim these
implementation and compliance consequences of the new standards when
it comes time to satisfy its statutory obligations under the plain language of
Reg Flex to “describe the impact of the proposed rule on small entities.””

V. A BETTER READING OF THE RFA AND SBREFA

How could the EPA have so badly misjudged the intent of the
SBREFA'’s congressional authors on the proper application of the RFA?
Is there a better reading of SBREFA and the RFA, one that would be
closer to the text and purposes of the statutes? The answer to these
questions begins with a closer reading of the text of the RFA, and a
reexamination of the case law on which the EPA has relied. Ultimately,
the answer brings us back to the EPA. Other EPA program offices have
adopted an alternative reading of the RFA that is more in keeping with the
spirit of the statute and the views of the SBREFA’s congressional authors.

55. Id. Atthe hearing, Senator Bond summed up the EPA’s application of the RFA in the
NAAQS rules to bear hunting:

In other words, if you go bear hunting and you aim a gun and you pull a trigger of a

gun aimed at a bear and the bullet kills the bear, it is the bullet that kills the bear and

the EPA is saying the person who pointed the gun and pulled the trigger has absolutely

no responsibility for what the bullet did.
Id. at 23.
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A better reading of the RFA would start with a closer look at the text
of the statute. The test for making a certification under Section 605 is
whether or not the rule will have a “significant economic 1mpact ona
substantial number of small entities.”*® At its core, the EPA’s view is that
we should read the statute as if Congress had written the phrase “that are
subject to the requirements of the rule” at the end of the sentence, thus
limiting the analysis required by Section 605.” The fundamental
question is whether the EPA is justified in reading this restrictive
language into the statute.

An examination of the RFA as a whole reveals that the scope of
some requirements of the RFA is explicitly limited to small entities that
are subject to the rule.”® Other adjacent sections do not contain this
limitation. As the EPA notes, certain elements of IRFAs and FRFAs are
limited by Sections 603(b) and 604(a) to small entities that are subject to
the rule.” For example, agencies issuing a rule are required to describe
“the classes of small entities which will be subject to the requirement™®
and “the number of small entities to which the proposed rule will apply.”™'
However, the EPA neglects to mention that Section 603(a) mandates that
an agency’s “analysis shall describe the impact of the proposed rule on
small entities.”  Section 603(a) appears to create an overarching
oblxgatlon that an IRFA assess impacts on entities beyond those “subject

” the rule.” To be consistent, the EPA’s logic would require us to
rewnte the RFA by msemng language of limitation into this section as
well as Section 605.

Why go to all this trouble when a less tortured reading is available?
The EPA could accept the interpretation that Congress intended Sections
603(a) and 605 to require a broad consideration of impacts, as suggested
by the lack of limiting language, while Sections 603(b) and 604(a) are
intended to list specific elements of the analyses focused on small entities
that are subi.ct to the rule. This reading would also have the virtue of
comporting with the principle of statutory construction that, “where
Congress includes particular language in one section of a statute but omits

56. Regulatory Flexibility Act, 5 U.S.C. § 605(b) (Supp. II 1996).

57.  See National Ambient Air Quality Standards for Ozone: Proposed Decision, 61 Fed.
Reg. 65,716, 65,746-47 (1996) (proposed Dec. 13, 1996) (quoting Mid-Tex Elec. Coop, Inc. v.
FERC, 773 F2d 327, 342 (D.C. Cir. 1985)); National Ambient Air Quality Standards for
Particulate Matter: Proposed Decision, 61 Fed. Reg. 65,638, 65,669 (1996) (proposed Dec. 13,
1996) (quotmg Mid-Tex Elec. Coop, 773 E2d at 342).

See 5 U.S.C. §§ 601-612 (1994 & Supp. I1 1996).

59. See, e.g., 5 U.S.C. §§ 603(b), 604(a) (1994).

60. Id. § 603(b)4)(1994).

61. Id § 603(b)(3), (4) (1994).

62. Id. § 603(a) (Supp. II 1996).

63. Id
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it in another section of the same Act, it is generally presumed that
Congress acts intentionally and purposefully in the disparate inclusion or
exclusion.” Far from confirming the EPA’s interpretation of the word
“impact,” the structure of the RFA suggests that the analysis required for a
certification must encompass impacts on entities beyond those that are
directly and immediately subject to the rule.

VL MiD-TEX AND UNITED DISTRIBUTION

The EPA’s reliance on case law is also misplaced. While the Mid-
Tex and United Distribution decisions might appear to support the EPA’s
position, a closer reading of the two cases shows that both are consistent
with the view that a certification of the NAAQS rules is improper.”® The
key to this conclusion is an understanding of the wide variety of impacts a
regulation can trigger, and the precise kind of impacts the petitioners in
Mid-Tex and United Distribution sought to bring within the RFA.

In Mid-Tex, the petitioners were wholesale customers of electrical
utilities regulated by the Federal Energy Regulatory Commission
(FERC).* The alleged impacts on these parties consisted of potential
increases in the prices they paid for wholesale electricity.*” Their central
claim was that the FERC had sanctioned a new accounting method that
would allow regulated electrical utilities to increase their rate bases.®
This increase, in turn, would result in higher wholesale prices and a “price
squeeze” that would impair wholesale customers’ abilities to compete
with the utility for retail customers.”’

In United Distribution, a number of public utility commissions
(PUC:s) claimed that FERC’s Order 636, which mandated the unbundling
of natural gas pipeline sales and transportation services and required a
change in pipeline rate structures, would have impacts on natural gas
local distribution companies (LDCs).” The PUCs alleged that because of
the FER{’s mandated pipeline rate structure, LDCs would face increased
prices when they sought to obtain natural gas from the regulated gas
companies.”

64. Rodriguez v. United States, 480 U.S. 522, 525 (1987) (quoting Russello v. United
States, 464 U.S. 16, 23 (1983) (quoting United States v. Wong Kim Bo, 472 F2d 720, 722 (5th
Cir. 1972))).

65. See Mid-Tex Elec. Coop., Inc. v. FERC, 773 F.2d 327, 330 (D.C. Cir. 1985); United
Distribution Cos. v. FERC, 88 F.3d 1105 (D.C. Cir. 1996).

66. See Mid-Tex Elec. Coop, 773 F.2d at 330.

67. Seeid. at33S.

68. Seeid. at 335-36.

69. Seeid.

70.  See United Distribution Cos., 88 F.3d at 1168-70.

71.  Seeid. at 1129 n.26.
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In both cases, the impacts that these petitioners sought to bring
within the RFA did not flow from any new regulatory costs that might be
imposed on small entities. The impacts arose from the potential for the
regulated utilities” costs to be passed through to their customers in the
form of higher prices for electricity or gas. In Mid-Tex, the court
concluded that the possibility that small entities would face increased
electricity costs was an “indirect impact” that need not be considered in
an RFA certification. “Congress did not intend to require that every
agency consider every indirect effect that any regulation might have on
small businesses in any stratumn of the national economy.”"

Like the FERC orders at issue in Mid-Tex and United Distribution,
the NAAQS rulemakings are likely to have a potentially infinite number
of effects on small entities as the costs associated with meeting the new
standards ripple through the economy. However, in contrast to Mid-Tex
and United Distribution, the NAAQS rules also trigger the imposition of
regulatory costs directly on small entities. These impacts are described in
somendetail in the Regulatory Impact Analyses (RIA) of the NAAQS
rules.

A brief description of the RIA demonstrates how the regulatory
impacts of the NAAQS rules differ from the economic impacts at issue in
Mid-Tex and United Distribution. Like any assessment of regulations
prior to their implementation, the RIA requires the EPA to make an
educated guess about the future.” In order to conduct the quantitative
cost analyses in the RIA, the EPA uses a “hypothetical implementation
scenario.”” For each local nonattainment area, the EPA identifies a set of
industry-specific pollution control requirements that would allow the area
to reach attainment in the least-cost manner.”® The hypothetical scenario
includes many new regulations applicable to small entities.”

While states are not under an obligation to adopt the set of control
measures assumed in the RIA, the hypothetical scenario is sufficiently
robust for the EPA to make reasonable predictions about the foreseeable

72.  Mid-Tex Elec. Coop, 773 F.2d at 343; see also Motor & Equip. Mfg. Ass'n v.
Nichols, Nos. 96-1392 and 96-1397, 1998 WL 193662, at *19 (D.C. Cir. Apr. 24, 1998).

73.  THE OFFICE OF AR QUALITY PLANNING AND STANDARDS, EPA, REGULATORY IMPACT
ANALYSES FOR THE PARTICULATE MATTER AND OZONE NATIONAL AMBIENT AR QUALITY
STANDARDS AND PROPOSED REGIONAL HAZE RULE § 11.9 (1997) {hereinafter REGULATORY
IMPACT ANALYSES].

74.  Seeid §11.8.1.

75. Seeid §11.8.3.

76. Seeid. app. B.1 at 33.

77. Seeid. §11.9. For a description of how specific control measures were selected for
the ozone and particulate matter hypothetical implementation scenarios, see E.H. PECHAN AND
ASSOCIATES, CONTROL MEASURE ANALYSIS FOR OZONE AND PM ALTERNATIVES: METHODOLOGY
AND RESULTS 53 (1997) (EPA Contract No. 68-D3-0035).



69

294 TULANE ENVIRONMENTAL LAW JOURNAL  [Vol. 11

costs of the rule. Given the technique used to develop the hypothetical
scenario, it appears that any state that deviates from the scenario will
needlessly increase the overall costs of achieving the new NAAQS. As
the RIA suggests, the hypothetical implementation scenario “may be very
useful as States design the actual implementation strategies to meet the
NAAQS.”78 Thus, the EPA’s documentation for the NAAQS rules
identifies specific regulatory costs that are likely to be imposed on small
entities as a direct and foreseeable consequence of the promulgation of
the NAAQS rules.

Mid-Tex and United Distribution may stand for the proposition that
the impact on small entities of possibly having to pay increased prices for
various goods and services may be so indirect as to properly be excluded
from consideration under the RFA. However, the EPA’s certifications in
the NAAQS rules would require a significant expansion of the holdings in
those cases to exclude the impacts on small entities of complying with
new regulations that are likely to be imposed on them as a direct and
foreseeable consequence of a rulemaking. Acceptance of this expansion
would mean that all bifurcated rulemakings would be exempt from the
RFA, a proposition for which there is no suggestion in the statute or
legislative history.

VII. RFA PRACTICE IN OTHER EPA PROGRAM OFFICES

The EPA’s invitation to expand the holdings of Mid-Tex and United
Distribution should also be rejected because it conflicts with the Agency’s
own practice of conducting regulatory flexibility analyses in other
program offices.”” As an illustration, consider the analyses prepared by
the EPA’s Office of Water when it issues regulations establishing effluent
limitations guidelines and pre-treatment standards.®

Pre-treatment standards apply to indirect dischargers who release
their effluent into public sewer systems where the effluent is subject to
further treatment before being discharged.®! These indirect dischargers
are “subject to” the rule in that they can be fined for failing to comply

78. REGULATORY IMPACT ANALYSES, supra note 73, § 11.8.3.

79.  See Mid-Tex Elec. Coop., Inc. v. FERC, 773 F.2d 327, 343 (D.C. Cir. 1985); United
Distribution Cos. v. FERC, 88 F.3d 1105, 1170 (D.C. Cir. 1996).

80. See LYNNE G. TUDOR, EPA, EPA 821-R-93-012, ECONOMIC IMPACT ANALYSIS OF
FINAL EFFLUENT LIMITATIONS GUIDELINES AND STANDARDS FOR THE PESTICIDE MANUFACTURING
INDUSTRY (1993); LYNNE G. TUDOR, EPA, EPA 821-R-95-022, ECONOMIC IMPACT ANALYSIS OF
PROPOSED EFFLUENT LIMITATIONS GUIDELINES AND STANDARDS FOR THE METAL PRODUCTS AND
MACHINERY INDUSTRY (PHASE I) (1995); LYNNE G. TUDOR, EPA, EPA 821-R-96-017, ECoNoMIC
IMPACT ANALYSIS OF FINAL EFFLUENT LIMITATIONS GUIDELINES AND STANDARDS FOR THE
PESTICIDE FORMULATING, PACKAGING, AND REPACKAGING INDUSTRY (1996).

81. See Clean Water Act, 33 U.S.C. § 1317(b) (1994).
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with the standards.®?> On the other hand, effluent limitations guidelines do
not directly apply to anyone, but guide permit writers in establishing site-
specific limits for direct discharges.” Direct dischargers are not “subject
to” the rule, in that they can not be fined for violating an effluent
limitations guideline.** They only become subject to regulation when a
state implements the guidelines in site-specific permits.**

For example, in the final rule for effluent limitations and standards
for the pesticide manufacturing industry, the EPA specifically looked at
the impacts of the rule on direct dischargers in determining whether to
make an RFA certification.’® “Under the final effluent limitations, no
facility closures are projected for direct dischargers. One direct
discharging facility and one zero discharge facility are expected to close
product lines.... Because two firms do not constitute a ‘substantial
number of small entities,” no regulatory flexibility analysis is required.”®’
However, by the EPA’s logic in the NAAQS rules, these impacts should
not even be considered in making an RFA certification because direct
dischargers are not immediately “subject to the rule.”*

In another example, occurring at aimost the same time that the EPA
decided to certify the proposed NAAQS rules, the EPA decided to certify
the final rule for effluent limitations for the pesticide formulating
industry.*® In making its RFA certification, the EPA assessed the impacts

82. See id. §§ 1317(d) (making operation in violation of standards unlawful), 1319(c),
(d), (f), (g) (imposing penalties for violations of § 1317).

83. Seeid. § 1314(b) (directing Administrator to promulgate effluent limitations).

84, See id. §1319(c), (d), (g) (penalty provisions do not include noncompliance with
§ 1314 as a violation subject to penalties).

85. See id. §§ 1342(b) (govering state implementation of National Pollutant Discharge
Elimination System permit program), 1319(c), (d), (g) (imposing penalties for violating
conditions or limitations of permits issued pursuant to § 1342).

86. See LYNNE G. TUDOR, EPA, EPA 821-R-93-012, ECONOMIC IMPACT ANALYSIS OF
FINAL EFFLUENT LIMITATIONS GUIDELINES AND STANDARDS FOR THE PESTICIDE MANUFACTURING
INDUSTRY § 8.2.A (1993); see also Pesticide Chemicals Category Effluent Limitations
Guidelines, Pretreatment Standards, and New Source Performance Standards, 58 Fed. Reg.
50,638, 50,676 (1993); Effluent Limitations Guidelines, Pretreatment Standards, and New Source
Performance Standards: Metal Products and Machinery, 60 Fed. Reg. 28,210, 28,250 (1995);
LYNNE G. TuboR, EPA, EPA 821-R-95-022, ECONOMIC IMPACT ANALYSIS OF PROPOSED
EFFLUENT LIMITATIONS GUIDELINES AND STANDARDS FOR THE METAL PRODUCTS AND MACHINERY
INDUSTRY (PHASE 1) 10.12 (1995) (separately assessing impacts on direct dischargers as part of
the initial regulatory flexibility analysis).

87. LYNNE G. TUDOR, EPA, EPA-R-93-012, ECONOMIC ANALYSIS OF FINAL EFFLUENT
LIMITATIONS GUIDELINES AND STANDARDS FOR THE PESTICIDE MANUFACTURING INDUSTRY 8.2.A
(1993).

88. National Ambient Air Quality Standards for Ozone, 62 Fed. Reg. 38,856, 38,887
(1997) (to be codified at 40 C.ER. pt. 50).

89.  See Pesticide Chemicals Category, Formulating, Packaging and Repackaging Effluent
Limitations Guidelines, Pretreatment Standards, and New Source Performance Standards, 61
Fed. Reg. 57,518, 57,538-39 (1996); see also LYNNE G. TUDOR, EPA, EPA 821-R-96-017,
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of the rule on two classes of small entities that are clearly not subject to
the rule: small publicly owned treatment works that are responsible for
implementing the rule, and small communities that may contain facilities
adversely affected by the regulation.”® Here, the EPA adopted an even
broader interpretation of “impact,” one that appears to include the
reasonably foreseeable impacts of a rule on small entities, regardless of
whether they will ever be subject to regulation.

The impacts of rules establishing effluent limitations guidelines on
small entities regulated by state-issued direct discharge permits are
analogous to the impacts of the NAAQS rules on the small entities that
will be regulated under state implementation plans. In both cases, the
impacts do not arise from the rule itself, but from regulatory burdens
imposed as a direct and foreseeable consequence of the rule. However,
the EPA’s Office of Water includes impacts on direct dischargers within
its RFA assessments while the Office of Air and Radiation attempts to
exclude the impacts of the NAAQS rules on small entities.

The broad interpretation of the word “impact” used by the EPA in
rules promulgated under the Clean Water Act does not appear to pose any
great difficulty for the Agency’s Office of Water. One wonders why the
Agency’s Office of Air and Radiation would go to such great lengths to
atternpt to justify a contrary and more restrictive interpretation for the
NAAQS rules.

VII. CONCLUSION

Any new regulation can have a potentially infinite number of
impacts-on entities, both large and small, as the costs of implementing the
regulation ripple throughout the economy. In deciding whether, under the
RFA, to certify that a rule will not significantly impact small entities, an
agency must cut off its assessment of impacts at some point. It may apply
arule of reason to distinguish between reasonably anticipated impacts and
highly speculative ones. It may distinguish between the regulatory
impact of complying with new legal requirements and the economic
impact of paying more for goods and services. However, it may not
ignore new regulatory burdens that will be imposed on small entities as a
direct and foresecable result of a rule simply because of an intervening

ECONOMIC ANALYSIS OF FINAL EFFLUENT LIMITATIONS GUIDELINES AND STANDARDS FOR THE
PESTICIDE FORMULATING, PACKAGING, AND REPACKAGING INDUSTRY § 4.2 (1996).

90.  See Pesticide Chemicals Category, Formulating, Packaging and Repackaging Effluent
Limitations Guidelines, Pretreatment Standards, and New Source Performance Standards, 61
Fed. Reg. 57,518, 57,538-39 (1996); see also LYNNE G. TUuDOR, EPA, EPA 821-R-96-017,
ECONOMIC ANALYSIS OF FINAL EFFLUENT LIMITATIONS GUIDELINES AND STANDARDS FOR THE
PESTICIDE FORMULATING, PACKAGING, AND REPACKAGING INDUSTRY § 4.2.2 (1996).
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step such as a state’s issuance of a permit or implementing regulations.
The EPA’s certification of the NAAQS is at odds with the statute, the case
law, and the EPA’s own practice in other rulemakings.
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NATIONAL AUTOMOBILE DEALERS ASSOCIATION
8400 Westpark Drive * McLean, Virginia 22102
703/821-7040 = 703/821-7041

Legal & Regulatory Group
March 15, 1999

The Honorable Sue Kelly
Committee on Small Business
U.S. House of Representatives
ATTN: Larry McCredy

B-363 Rayburn

Washington, D.C. 20515

Dear Madam Chairwoman:

The National Automobile Dealers Association (NADA) represents 20,000 franchised automobile
and truck dealers who sell new and used motor vehicles and engage in service, repair and parts sales.
Together they employ in excess of 1,000,000 people nationwide, yet over 80% are small businesses as
defined by the Small Business Administration.

NADA was pleased to see that a joint Small Business Subcommittee hearing was held on March 11,
focusing on improvements to the Regulatory Flexibility Act (RFA) and the Small Business Regulatory
Enforcement Fairness Act (SBREFA). As you may recall, NADA was privileged to testify before the
Government Programs and Oversight and Regulatory Reform and Paperwork Reduction Small Business
Subcommittees during a similar hearing held on March 18, 1998. NADA would like to reiterate its general
support for the small business advocacy review panel process and, at the same time, to urge the Small
Business Committee to move forward with the adoption of amendments to Section 609 designed to improve
upon the panel process.

To date, NADA has participated directly in three Section 609 RFA processes initiated by the
Environmental Protection Agency (EPA). In all three, the pre-proposal background information provided
to the small entity representatives (SERs) was either inadequate or too voluminous to review in the time
provided. Since such information is essential to the formulation of useful advice and recommendations on
draft rules, it is imperative to the panel process that SERs receive adequate information and enough time to
review it.

NADA also strongly supports adding the Internal Revenue Service (IRS) to the list of covered
agencies that must convene small business advocacy review panels when appropriate. The IRS has all too
often inadequately considered the concerns of small entities when promulgating its regulations. Including
the IRS under SBREFA should cause the agency to become more aware of the potentially negative and
unnecessary impacts of its regulations on small businesses and, hopefully, to avoid one-size-fits-all
approaches to rulemaking.

On behalf of NADA, I thank the Chairwoman for the opportunity to submit comments on this matter.
Respectfully submitted,

SNSRIV LAY

Douglas I. Greenhaus
Director, Environment, Health and Safety
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