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LACKING A LEADER: CHALLENGES FACING
THE SSA AFTER OVER 5 YEARS OF ACTING
COMMISSIONERS

WEDNESDAY, MARCH 7, 2018

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON SOCIAL SECURITY,
Washington, DC.

The subcommittee met, pursuant to call, at 10:02 a.m., in Room
1100, Longworth House Office Building, Hon. Sam Johnson [chair-
man of the subcommittee] presiding.

[The advisory announcing the hearing follows:]
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Chairman Johnson Announces Hearing on Lacking a Leader: Challenges
Facing the SSA after over 5 Years of Acting Commissioners

House Ways and Means Social Security Subcommittee Chairman Sam Johnson (R-TX)
announced today that the Subcommittee will hold a hearing entitled “Lacking a Leader:
Challenges Facing the SSA after over 5 Years of Acting Commissioners.” The hearing will
focus on the need for a Senate-confirmed Commissioner to lead the Social Security
Administration (SSA), the challenges and limitations faced by the SSA when it is led by an
Acting Commissioner, and the legal framework that governs a vacancy at the SSA. The hearing
will take place on Wednesday, March 7, 2018 in 1100 Longworth House Office Building,
beginning at 10:00 AM.

In view of the limited time to hear witnesses, oral testimony at this hearing will be from invited
witnesses only. However, any individual or organization may submit a written statement for
consideration by the Committee and for inclusion in the printed record of the hearing.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Please Note: Any person(s) and/or organization(s) wishing to submit written comments for the
hearing record must follow the appropriate link on the hearing page of the Committee website
and complete the informational forms. From the Committee homepage,
http://waysandmeans.house.gov, select “Hearings.” Select the hearing for which you would like
to make a submission, and click on the link entitled, “Click here to provide a submission for the
record.” Once you have followed the online instructions, submit all requested

information. ATTACH your submission as a Word document, in compliance with the formatting
requirements listed below, by the close of busi on Wednesday, March 21, 2018. For
questions, or if you encounter technical problems, please call (202) 225-3625.

FORMATTING REQUIREMENTS:

The Committee relies on electronic submissions for printing the official hearing record. As
always, submissions will be included in the record according to the discretion of the Committee.
The Committee will not alter the content of your submission, but we reserve the right to format it
according to our guidelines. Any submission provided to the Committee by a witness, any
materials submitted for the printed record, and any written comments in response to a request for
written comments must conform to the guidelines listed below. Any submission not in



compliance with these guidelines will not be printed, but will be maintained in the Committee
files for review and use by the Committee.

All submissions and supplementary materials must be submitted in a single document via email,
provided in Word format and must not exceed a total of 10 pages. Witnesses and submitters are
advised that the Committee relies on electronic submissions for printing the official hearing
record.

All submissions must include a list of all clients, persons and/or organizations on whose behalf
the witness appears. The name, company, address, telephone, and fax numbers of each witness
must be included in the body of the email. Please exclude any personal identifiable information
in the attached submission.

Failure to follow the formatting requirements may result in the exclusion of a submission. All
submissions for the record are final.

The Committee seeks to make its facilities accessible to persons with disabilities. If you are in
need of special accommodations, please call 202-225-1721 or 202-226-3411 TTD/TTY in
advance of the event (four business days’ notice is requested). Questions with regard to special
accommodation needs in general (including availability of Committee materials in alternative
formats) may be directed to the Committee as noted above.

Note: All Committee advisories and news releases are available at
http://www.waysandmeans.house.gov/

Chairman JOHNSON. Good morning and welcome to today’s
hearing.

Americans count on Social Security to provide important bene-
fits. In fact, Social Security pays benefits to more than 60 million
people a year, totaling nearly $1 trillion. It is the largest single
program in the Federal budget responsible for a quarter of all Fed-
eral spending.

When Social Security became an independent agency in 1995,
Congress created the position of a Social Security Commissioner to
run the agency. This position has a fixed 6-year term that must be
Senate confirmed, just like the Department Secretaries and heads
of other high level Federal agencies. But Social Security has been
without a Senate-confirmed Commissioner since the most recent
term expired on January 19, 2013. That is more than 5 years. This
is the largest single period of vacancy for the head of a department
or major Federal agency since Social Security became independent.
And that is not right. Not only has Social Security been led by Act-
ing Commissioners, but for over 3 years we haven’t even had a
nominee for the Senate to consider. The President needs to nomi-
nate a Commissioner without further delay. And once he does, the
Senate should move quickly because the American people have
waited too long.

Yesterday GAO announced the Social Security Administration is
in violation of the Vacancy Reform Act. Without objection, the opin-
ion will be made a part of the record.

Chairman JOHNSON. This is a big deal and a reminder that So-
cial Security needs a nominee now. Acting Commissioners can keep
an agency on a course that is already set, but they don’t have the
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same authority to lead as a Senate-confirmed Commissioner. You
will hear today an Acting Commissioner just isn’t empowered to
make strategic decisions regarding the long-term operation of the
agency. The Social Security Administration needs the strong and
consistent leadership of a Senate-confirmed Commissioner to keep
the agency focused on providing the service Americans expect,
need, and deserve.

We are now more than 5 years into a 6-year term. The American
people can’t afford to wait any longer. Mr. President, we need you
to nominate a Commissioner now.

I want to thank our witnesses for being here today, and I look
forward to hearing your testimony.

I now recognize Mr. Larson for his opening statement.

Mr. LARSON. Thank you, Mr. Chairman. And I want to thank
our witnesses as well for joining us here today. And I want to asso-
ciate myself with the remarks of our chairman.

This is a travesty that this position with so vital an agency
hasn’t been filled. And as I think everyone will remember—and I
want to commend the President. I recall vividly when he stood
among 16 other candidates for office in his own party and spoke
forthrightly about the need to not only preserve but to expand So-
cial Security. So we know where his heart and his sentiment lies.
But what we need, I think, as the chairman has underscored, is the
need for us to take action and a need for us to put a commissioner
in that position.

I think what makes the sense of urgency for this, and I think as
everyone in the audience knows, and certainly the people on this
committee, that 10,000 baby boomers a day—Ilet me repeat that,
10,000 fellow Americans a day become Social Security eligible. So
with 10,000 becoming eligible a day, it is paramount that we put
somebody in charge at the head of an agency, an agency where we
have seen a 15 percent increase, almost, of the number of people
who are in need of Social Security and prevailing upon it while it
has been cut 11 percent. We need to address that as well. And this
committee is the appropriate place to do that.

Both Mr. Johnson and myself have bills to address this. It is my
hope that we will be able to have had a hearing on those bills and
be able to address the underlying concerns that so many Americans
who depend upon Social Security and for way too many the only
source of retirement that they have.

And so this is a vital lifeline to the American citizens. This is
why it is paramount. I commend the chairman for calling this
meeting. And I further commend him for his call of urgency to
make sure that we install and confirm—nominate and confirm.
Now, I have several suggestions as well for the President including
amongst them Max Richtman, who is—you are going to hear from
today, who heads-up the national committee that preserves Social
Security and Medicare.

And Nancy Altman, or Judith Stein, or Bill Archer, the former
fellow Texan who is still quite active himself. Earl Pomeroy the
former insurance commissioner from South Dakota. John Tanner.
Or my predecessor Barbara Kennelly.

I want to commend Nancy Berryhill for her work that she has
been doing in an acting capacity. But truly, as the chairman has



5

indicated and underscored, we need to make sure that we both
nominate and confirm and put somebody at the head of this vital
agency for all of America.

With that, Mr. Chairman, I will yield back and anticipate the—
glad to participate in the questioning and listening to what our wit-
nesses have to say.

Chairman JOHNSON. Okay. Thank you so much. I appreciate
your statement.

As is customary, any Member is welcome to submit a statement
for the hearing record. And before we move on to our testimony,
I want to remind our witnesses to please limit your statements to
5 minutes. However, without objection, all of the written testimony
will be made a part of the hearing record.

We have four witnesses today. Seated at the table are Elizabeth
Curda, Director of Education, Workforce, and Income Security,
Government Accountability Office. Valerie Brannon, Legislative At-
torney, American Law Division, Congressional Research Service.
Max Richtman, President and CEO, National Committee to Pre-
serve Social Security and Medicare. And Max Stier, President and
CEO, Partnership for Public Service.

Ms. Curda, welcome. Thanks for being here. Please proceed.

STATEMENT OF ELIZABETH CURDA, DIRECTOR, EDUCATION,
WORKFORCE, AND INCOME SECURITY, GOVERNMENT AC-
COUNTABILITY OFFICE

Ms. CURDA. Chairman Johnson, Ranking Member Larson, and
members of the subcommittee, I am pleased to be here to discuss
the significant demographic, technological, and management chal-
lenges facing the Social Security Administration’s leadership as
they seek to deliver timely and accurate services to Americans.

In fiscal year 2017, SSA paid out nearly 1 trillion dollars in re-
tirement and disability benefits to 67 million beneficiaries, and an
average of 420,000 people call or visit one of its 1,200 field offices
every day. However, with the baby boom generation entering their
disability prone and retirement eligible years, workloads will con-
tinue to increase just as SSA faces a depletion of institutional
knowledge and leadership from waves of retiring employees.

SSA also faces rapidly changing demands from Americans in-
creasingly seeking virtual access to services while it continues to
rely on antiquated systems to process claims. GAO has issued nu-
merous reports on these challenges with recommendations to ad-
dr(i{ss1 them and placed SSA’s disability programs on GAQO’s high
risk list.

A common theme that cuts across our work is the need to mod-
ernize how SSA does business, which SSA has acknowledged.
While SSA has agreed with and taken action on many of our rec-
ommendations, many also remain un implemented including some
we have suggested are a high priority for top leadership attention.

The challenges I will discuss today fall into three areas. First,
managing disability workloads and program integrity. Second,
modernizing physical infrastructure and service delivery. And
third, modernizing information technology.

With regard to managing disability workloads and program in-
tegrity, while SSA significantly reduced the number of pending ini-
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tial claims over the past 7 years, pending appealed claims rose
from 770,000 to 1.1 million over the same period. And these claims
now take an average of 605 days to process.

Although SSA has a plan and initiatives underway to reduce its
appeals backlog, we reported that some of SSA’s appeals initiatives
are either contingent on additional funding, such as hiring, or have
met with limited success when tried in the past. Our work has also
shown that SSA faces challenges ensuring the integrity of its dis-
ability programs. For example, one case of fraud reported by the
SSA’s inspector general involved 70 individuals and 14 million in
fraudulent benefits.

In 2017, SSA established an office responsible for coordinating
antifraud programs across the agency and gathered information on
some fraud risks. However, we found that SSA had not fully as-
sessed its fraud risks, had not developed an overall antifraud strat-
egy, and did not have a complete set of metrics to determine
whether its antifraud efforts have been effective. SSA has agreed
to our recommendations and begun to take action on some of them.

Turning to modernizing service delivery and infrastructure, ad-
vances in technology have the potential to greatly improve SSA’s
service delivery while reducing its reliance on costly office space.
For example, individuals can now apply for some disability benefits
online rather than in person. However, we found that SSA did not
have readily available data on problems customers had with online
applications or why. In addition, the agency had not established
performance goals to determine whether these new service delivery
options, such as off-site kiosks, are succeeding. We also found that
SSA has not developed a long-term plan for right-sizing its office
space to reflect these types of changes in service delivery. We rec-
ommended that SSA improve its building space plans and do more
to monitor and assess online and remote service delivery. And SSA
agreed to take action.

Finally, regarding the modernization of SSA’s information tech-
nology, SSA’s legacy information technology systems are increas-
ingly difficult and expensive to maintain. We identified SSA’s
spending on the operations and maintenance of its IT infrastruc-
ture as among the 10 largest IT expenditures of Federal agencies
in fiscal year 2015. We recommended that the agency identify and
plan to modernize or replace legacy systems in accordance with
OMB guidance. SSA agreed and reported that it is finalizing an in-
formation technology modernization plan.

In summary, the actions SSA’s executive leadership will need to
take to modernize the management of its disability programs, its
physical infrastructure, its online service delivery and information
technology assets will require vision and sustained long-term atten-
tion.

This concludes my prepared statement, and I am happy to an-
swer the committee’s questions.

[The prepared statement of Elizabeth Curda follows:]
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Chairman Johnson, Ranking Member Larson, and Members of the
Subcommittee:

| am pleased to be here to discuss the significant management
challenges and structural issues currently facing the executive leadership
of the Social Security Administration (SSA).

SSA is a vast enterprise responsible for providing benefits and services
that affect nearly every American at some point in their lives. In fiscal year
2017, SSA paid out nearly $1 trillion in Social Security retirement,
disability, and Supplemental Security Income benefits to 67 million
beneficiaries. While the services it provides are vitally important, SSA
faces significant demographic and technological challenges. For example,
as S5A noted in its 2018-2022 strategic plan and as we have previously
reported, SSA is experiencing increasing workloads due to 80 million
members of the baby boom generation entering their most disability-
prone and retirement years. ' At the same time, SSA projects 21,000 of
its employees will retire by the end of fiscal year 2022, resulting in a loss
of institutional knowledge and impedi ts to succession mar

and knowledge transfer. In addition, SSA noted that Americans are
increasingly relying on technology to access services while information
technology (IT) advances create opportunities for SSA to use
substantially different tools and approaches than it has in the past.

We have issued a number of reports with recommendations addressing
shortcomings in how SSA has addressed these challenges. While SSA
has agreed with and taken action on many of our recommendations,
many others remain open, some of which we have suggested to SSA
should be given high priority.” In addition, Social Security disability
programs are on our High Risk List due to persistent workload and other
challenges with processing disability claims.* A common theme that cuts
across these issues is the need to modernize how SSA does business.
SSA has acknowledged the importance of modernization in its new

! See Social Security Administration, Fiscal Years 2018 — 2022, Agency Strategic Plan

2GA0, Social Security Administration: Long-Term Stralegy Needed fo Address Key
g Challenges, GAO-13-459 (Washington, D.C.: May 29, 2013).

3 See appendix | for our February 2018 letter to SSA's Commissioner, in which we call
ion to open ions that should be given high pricrity,

4 GAO, High Risk Series: Progress on Many High-Risk Ares, While Substantial Efforts
Needed on Others, GAD-17-317 (Washington, D.C.: February 15, 2017)

Page 1 GAD-18-432T
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strategic plan. The actions SSA leadership will need to take to modernize
the management of disability programs, facility planning and service
delivery, and information technology will require vision and sustained,
long-term attention.

My testimony today summarizes the results from a number of our past
reports on SSA's operations and will focus on management challenges
and structural issues facing SSA in three key areas: 1) managing its
disability workloads and ensuring program integrity; 2) modernizing its
physical infrastructure and service delivery methods; and 3) modernizing
its information technology.

In developing this testimony, we relied on reports that we have previously
issued. These reports, cited throughout this stat t, include detailed
information on the scope and methodology for our reviews.® The work on
which this statement is based was conducted in accordance with
generally accepted government auditing standards. Those standards
require that we plan and perform audits to obtain sufficient, appropriate
evidence to provide a reasonable basis for our findings and conclusions.
We believe that the evidence obtained provided a reasonable basis for
our findings and conclusions based on our audit objectives.

Background
SSA Programs and The scope of SSA's operations and responsibilities is vast. One of SSA's
Functions key responsibilities is to provide financial benefits to eligible individuals

through three benefit programs:

+ Old-Age and Survivors Insurance (OAS|)—provides retirement
benefits to older individuals and their families and to survivors of
deceased workers.

« Disability Insurance (DI}—provides benefits to eligible individuals who
have qualifying disabilities, and their eligible family members.

« Supplemental Security Income (SSl)—provides income for aged,
blind, or disabled individuals with limited income and resources.

5 We asked SSA to review and provide technical comments on a draft copy of our
t, and i P S5A's where appropri

Page 2 GAD-18-432T
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In support of its mission, SSA maintains workers’ earnings information
and in fiscal year 2017 posted over 279 million earnings items to workers’
records. SSA also determines if claimants are eligible for benefits,
completing 10 million claims and more than 680,000 hearings decisions in
fiscal year 2017, SSA also maintains birth and death records and issues
Social Security Numbers. In fiscal year 2017, SSA issued almost 17
million new and replacement Social Security cards.

Beyond administering its programs and core missions, SSA provides key
administrative support to the Medicare program, partners with the
Department of Homeland Security in verifying employment eligibility for
new hires, and assists with the administration of other programs, such as
the Suppl ital Nutrition Assistance Program and programs
administered by the Railroad Retirement Board.

SSA's workforce is large, as is its physical footprint. About 62,000 federal
employees and 15,000 state employees administer SSA programs in
about 1,500 facilities nationwide. These facilities include regional offices,
more than 1,200 field offices, teleservice centers, processing centers,
hearings offices, the Appeals Council offices, and SSA's headquarters in
Baltimore, Maryland.

Customers can access SSA services in-person at an SSA field office; by
phone with field office staff or through a National 800 number; or online.®
In 2018, SSA reported that, each day, about 170,000 people visit and
250,000 call one of its field offices for various reasons, such as to file
claims, ask questions, or update their information. SSA also reported that
its national 800 number handles over 30 million calls each year.

® SSA also receives communications from and sends communications to customers by
mail. For example, in fiscal year 2017, SSA mailed nearly 250 million notices,

Page 3 GAOD-18-432T
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Challenges to
Managing SSA’s
Disability Workloads
and Ensuring
Program Integrity

Complex eligibility rules and multiple handoffs and potential layers of
review make SSA's disability programs complicated and costly to
administer.” Program complexity arguably has made it challenging for
SSA to make significant advances in efficiently managing high disability
workloads, ensuring timely and consistent disability decisions, preventing
benefit overpayments, and mitigating fraud risks.

Qur recent work highlighted some of the challenges SSA faces in making
disability decisions that are timely, consistent and based on current
concepts of disability, while also preventing and deterring fraud and
ensuring that only beneficiaries who are entitled to benefits receive them.
These findings underscore the need for SSA leadership to approach
these challenges strategically and follow through with rigorous plans in
order to achieve significant improvements in its disability programs.

Making Timely Disability
Decisions

In recent years, SSA made noteworthy strides in reducing its backlog of
initial disability claims, but delays in deciding disability appeals continue
to worsen. SSA has reduced the number of pending claims each fiscal
year since 2010—from about 842,000 in fiscal year 2010 to about
523,000 in fiscal year 2017. However, the number of appealed claims
pending at the end of 2017 was approximately 1.1 million compared to
about 700,000 in fiscal year 2010, and the average time needed to
complete appeals increased from 426 days to 605 days during that same
time,

In our 2017 High Risk Update, we reported that SSA had taken some
steps to address its growing appeals backlog, such as hiring additional
administrative law judges (ALJ).® SSA also published a plan in 2016 to
improve appeals timeliness that called for further hiring, improving
business processes, sharing workloads across offices, and making better
use of IT resources, such as increasing the number of video hearings.
However, SSA's Office of Inspector General (OI1G) found that many of the
initiatives in SSA's plan duplicated past efforts that had met with limited

7 SSA field offices and state Disability Determination Services both play a role in initially
determining eligibility for disability benefits. Clai who are di isfied with their initial
deten'mnahon have lnulllple levels of appeal available to them. We reported in 2013 that,
account for only about 23 percent of its total benefit
outlays for its mree berlel'{ pmgrams they represent 66 percent of the administrative
expenses.

SGAO-17-317.

Page 4 GAD-18-432T
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success. SSA also noted that some efforts, such as additional hiring, will
depend on resource availability. We also reported that SSA is still
developing plans to implement its broad vision for service delivery, Vision
2025, which addresses SSA’s capacity to provide timely initial claims and
appeals decisions.? To address its appeals backlog and position itself to
effectively provide timely disability decisions at all levels, SSA leadership
will need to continue to operationalize Vision 2025, plan and implement
systems support for initial claims, and implement and menitor the success
of its appeals initiatives.

Modernizing Disability
Criteria

While SSA has made significant progress in updating the outdated
occupational and medical criteria it uses to make disability eligibility
decisions, some of these efforts are multi-year and will require the
continued focus of top leadership. Most significantly, SSA has made
strides updating a decades old Dictionary of Occupational Titles with a
new Occupational Information System (O1S), which contains occupational
data to make disability determinations.’® SSA expects to have OIS in
place by 2020, and currently plans to update OIS information every 5
years thereafter. Regarding the medical criteria used to make disability
decisions, we reported in our 2017 high risk update that SSA had
published final rules for nearly all of the 14 body systems for adults and
was on track to update criteria for all body systems every 3 to 5 years."'
While SSA has addressed all our recommendations in this area, other
opportunities exist for updating aspects of SSA’s disability decision
process. For example, SSA officials have acknowledged that the
vocational rules it uses to determine eligibility may no longer accurately
reflect the nature and scope of work available in the national economy
and stated that the agency is conducting a review to determine if changes
to vocational factors are necessary. Agency leadership will play a key role
in ensuring SSA pursues these opportunities to further modernize its

® SSA issued its Vision 2025 in P to our 2013 dation that SSA should
prepare for wide-ranging management challenges by ping a long-t trategy for
service delivery. See GAO-13-459.

% As part of its disability determination process, SSA may determine whether the
individual is able to perform past relevant work or any work that exists in the national
economy. To inform these determinations, SSA uses a Dep of Labor d
known as the Dictionary of Occupational Titles—which is an inventory of occupations
performed in the national economy.

" GAD-17-317
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criteria and devotes appropriate resources to continuously updating its
occupational and medical criteria on a timely basis.

Enhancing the Accuracy
and Consistency of
Disability Decisions

Qur recent work analyzed variation in the rate that different ALJs grant
disability benefits when claimants appeal an earlier denial, and found that
SSA's efforts to monitor the consistency of appeal hearing decisions are
incomplete. In 2017 after analyzing data on hearings decisions, we
estimated that the allowance (approval) rate could vary by as much as 46
percentage points between different judges with respect to a typical
claim.'* SSA conducts various reviews to monitor the accuracy and
consistency of ALJ decisions, but SSA has not systematically evaluated
whether its reviews are effective. SSA has also struggled to sustain all of
its quality review efforts, in part, because SSA reassigned staff to help
expedite claims decisions."® We also reported on shortcomings in SSA's
Compassionate Allowance initiative (CAL)—which fast tracks disability
claims for severe medical conditions that are most likely to be approved—
that could prevent claims from being consistently and accurately identified
for expedited processing.™ These shortcomings include lacking a
systematic approach and clear criteria for designating medical conditions
for inclusion in CAL.

With about one in three beneficiaries being granted benefits at S5A's
appeals hearing level, it remains crucial that SSA leadership commit to
ensuring appeal applications receive fair and consistent treatment,

"2 A typical claim had average values on all other factors we analyzed (related to the
claimant, judge, other participants in the process, hearing office, and economic
characteristics). Our analysis was purely statistical in that we did not conduct the legal
analysis needed to reach conclusions about what legal factors might have affected a
judge's decision or whether the decision that was reached in any particular case was
correct. Similarly, we were not making any predictions about the correct outcome of future
individual decisions, Each case is unique in both its facts and circumstances and must be
examined on its own ments. GAQ, Social Securily Disability: Additional Measures and
Evaluation Needed fo Enh -y and Consi of Hearing Decisions,
GAD-18-37 (Washington, D.C.: December 7, 2017).

' I its technical comments on our draft statement, SSA stated that, effective October 1,
2017, the Acting Commissioner moved offices with responsibilities for aversight of
disability decisions into the agency’s Office of Analytics, Review, and Oversight, in order
to use data collected from quality reviews at all leveds of adjudication to improve policy
compliance of disability decisions,

" GAD, 55A'sC ] All Initiative: Imp Needed o Make
Expedited Processing of Disability Claims More Consistent and Accurate, GAO-17-625
(Washington, D.C.: August 11, 2017).
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including assessing persistent and unexplained variations in ALJ
allowance rates. Ensuring oversight and scrutiny of SSA’'s CAL initiative is
also essential to avoid potential equity issues with regards to SSA's most
vulnerable claimants.

Preventing and Collecting
Overpayments

Benefit overpayments represent avoidable losses to the DI trust fund and,
for the individual who may have incurred an overpayment despite
conscientiously reporting wages, a financial hardship when required to
repay and a disincentive to pursue work. In fiscal year 2015, the most
recent year for which we have data, SSA identified $1.2 billion in new
overpayments in its DI program, and had $6.3 billion in total overpayment
debt outstanding. In 2015, we reported that the SSA process for
beneficiaries to report earnings (and consequently inform whether they
remain eligible for DI benefits) had a number of weaknesses, including
staff not following established procedures, limited oversight, and a lack of
automated reporting options for beneficiaries, such as an ted
telephone system or smart phone app.'® SSA has made progress
expanding electronic work reporting, but these efforts will not eliminate
vulnerabilities caused by SS5A's multi-faceted processes for receiving and
handling work reports, and will require additional management focus to
shore up internal controls and avoid unnecessary overpayments.

Once overpayments do occur, SSA will endeavor to recover those
overpayments. However, we recently found that the collection of
overpayment debts warrants more attention than SSA has demonstrated
to date. In 2016, we reported that SSA’s largest source of debt recove

is withholding a portion of beneficiaries’ monthly benefits p "
However, we found that amounts withheld may not consistently reflect
individuals' ability to pay, and that many repayment plans could take
decades to complete. We recommended SSA improve oversight and
pursue additional debt recovery options—recommendations that SSA has
yet to implement. Absent clear policies and oversight procedures for
establishing and reviewing withholding plans—SS5A’s main tool for
recovering overpayments—SSA cannot be sure that beneficiaries are
repaying debts in appropriate amounts within appropriate time frames.

5 GAD, Disability Insurance: SSA Could Do Mare to Prevent Overpayments or Incorrect
Waivers, GAO-16-34 (Washinglon, D.C.: Oclober 29, 2015).

= GAD, Disability Insurance: 554 Needs to Beller Track Efforts and Evaluate Oplions fo
Recover Debt and Deter Patential Fraud, GAQ-16-331 (Washington, D.C.: April 13, 2018).
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Further, by not implementing additional debt collection tools that would
speed up repayment, which can extend past the beneficiaries' lifetimes
and is diminished in value by inflation, SSA is missing opportunities to

restore debts owed to the DI trust fund.

Strategic Approach to
Managing Fraud Risks

Although the extent of fraud in SSA’s benefit programs is unknown, high-
profile cases—such as one case reported by SSA's OIG involving 70
individuals and $14 million in fraudulent benefits—underscore the
importance of continued vigilance on the part of SSA leadership in
managing fraud risks to prevent fraud. We reported in 2017 that SSA
established a new office responsible for coordinating antifraud programs
across the agency, and had taken steps to gather information on some
fraud risks."” However, we also found that SSA had not fully assessed its
fraud risks, had not developed an overall antifraud strategy to align its
efforts with those risks, and did not have a complete set of metrics to
determine whether its antifraud efforts are effective. SSA has already
taken action on one of our recommendations by producing a fraud risk
assessment, which we will evaluate, and has stated its intent to take
action on our other recommendations. Nevertheless, leadership will be
essential for developing and implementing an antifraud strategy aligned
with the risk assessment and ensuring that SSA's efforts to prevent and
detect fraud are effective, thereby helping to safeguard the integrity of its
programs and its delivery of benefits to only eligible individuals.

Challenges to
Modernizing SSA's
Physical Footprint
and Service Delivery

With one of the largest physical footprints of any federal agency, and in
light of rising facility costs, SSA may be able to achieve efficiencies by
reducing the size of its footprint and pursuing additional, cost effective
service delivery options. However, as we reported in 2013, rightsizing
SSA's physical infrastructure can be complex, politically charged, and
costly; expanding service delivery options is also challenging due to the
complexity of SSA's disability programs and the varying needs of SSA's
customers.'® Qur recent review of SSA's plans to reconfigure its physical
footprint and expand how it delivers services confirmed a number of

7 GAQ, 55A Disability Benefits: Comp ive Strategic Aps Needed fo
Antifraud Activities, GAO-17-228 (Washingten, D.C.: April 17, 2017).
8 GAD-13-459.
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challenges SSA must navigate. ™ It also highlighted the importance of

pp ing these challenges strategically and systematically, through
strong leadership that guides robust planning, data collection, and
assessment efforts.

Reconfiguring SSA's
Physical Footprint

In our 2017 work, we identified several challenges that could hinder
SSA's ability to readily recanfigure its footprint, align it with evolving
needs and potentially achieve desirable cost savings.™ For example, we
found that despite progress reducing its square footage and the number
of occupied buildings, SSA's inflation-adjusted rental costs have
remained steady. SSA’s ability to further reduce or enlarge its physical
space is constrained by rental markets, and by union and community
concerns. According to SSA officials, high rents, limited building stock
and complicated federal leasing processes present difficulties and
community needs and union concerns may further complicate relocating
offices. We also found that, even though SSA is expanding its remote
delivery of services—online and through new technelogies—overall
demand for field office services has not decreased, although demand
varied greatly across SSA's offices.

Expansion of online service—such as the S5I application, which became
available online in 2017—present opportunities for SSA to further reduce
or reconfigure its physical footprint. However SSA may miss those
opportunities because we found that SSA had not fully integrated its
strategic planning and facility planning, despite leading practices that
indicate facility plans should align with an agency’s strategic goals and
objectives.?’ We recommended that SSA develop a long-term facility plan
that explicitly links to its strategic goals for service delivery, and includes
a strategy for consolidating or downsizing field offices in light of
increasing use of and geographic variation in remote service delivery.

1 GAD, Social Security Administration. Improvements Needed in Facilities Planning and

Service Delivery GAD-17-58T i D.C.: July 25, 2017).
2 GAO, Social Security Administration. Improvements Needed (n Facififfes Planning and
Sarvice Delivery ion, GAOD-17-597( i D.C.: July 25, 2017).

1 We recommended in 2013 that SSA determine If realigning its facilities structure,
including field offices, could yield increases in the agency’s effectiveness and efficiency by

ing the utility and feasibility of such a reali ar idation, At the time,
SSA officials said they would bagin exploring their office structure to find ways to increase
efficiency and efectivenass; however, as of May 2017, this recommendation remains
unimplemented. See GAC-13-459.
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SSA agreed with our recommendation, and has since formed a Space
Acquisition Review Board to consider space reductions in light of
operational changes. SSA executive leadership will remain an important
factor in ensuring a concerted effort to align the agency’s physical
footprint with its vision for future service delivery.

Expanding Remote
Service Delivery

Qur recent work also found that while the complexity of SSA’s programs
can make it challenging for customers to use online services, the agency
lacked data to identify and address challenges with online applications.
The online disability applications in particular can be confusing and
challenging for customers to complete, according to many SSA managers
and staff we interviewed. 22 Applications that are submitted online often
require follow-up contacts with applicants to obtain missing information,
according to SSA front-line staff. However, while SSA has taken steps to
make its online services more user-friendly, such as adding a click-to-chat
function for customers who run into problems, the agency does not
routinely collect data on the reasons for staff follow-ups with online
applicants. Such data are critical to SSA's efforts to further improve its
online applications and ultimately allow SSA to shift more of its business
online and further reconfigure its physical footprint.

SSA would also benefit from establishing performance goals to help it
determine whether new service delivery options are succeeding. To help
address access challenges such as limited broadband internet in some
rural areas, SSA has rolled out self-service personal computers in field
offices, icons to link to SSA services on computers in public libraries and
video services accessed from senior centers. SSA also recently
completed a trial of customer service kiosks in seven SSA offices and
third-party locations. SSA staff in field offices reported some positive
impacts from these initiatives in terms of extending remote access to
certain populations, but also cited challenges, such as with customers’
varying ability to use self-service computers. While SSA collects some
data on usage, it has not developed performance targets or goals that
could help it assess these initiatives’ success or identify problems.

We recommended that SSA develop a cost-effective approach to
identifying the most common issues with online benefit claims, and

22 pccording to a survey conducted by SSA, the most common reason that applicants
started but failed to complete a disability application online was that they did not
understand what the questions meant. See GAO-17-587.
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develop performance goals and collect performance data for alternate
service delivery approaches. SSA agreed with our recommendations, and
has since reported taking steps to implement them. As SSA continues to
expand its service delivery options, the agency's leadership will need to
encourage data driven approaches to ensure high quality and effective
alternative service delivery.

Challenges to
Modernizing
Information
Technology

In 2016, we reported that SSA faces challenges with IT planning and
management, based on over a decade of prior work that identified
weaknesses in system development practices, IT governance,

requir gement, gic planning, and other aspects of IT.**
For example, in 2012, a GAO review reported that SSA did not have an
updated IT strategic plan to guide its efforts and its enterprise architecture
lacked important content that would have allowed the agency to more
effectively plan its IT investments.® In addition, SSA and others have
reported substantial duffucully in the agencys abulrty m wnplamem its
Disability Case Pr d to replace 54 disparat
systems used by state D|sab|llty Delen'nlnatlon Services—citing software
quality and poor system performance as issues. Consequently, in June
2016, the initiative was placed on the Office of Management and Budget's
(OMB) government-wide list of 10 high-priority programs requiring
attention. In February 2018, the SSA OIG completed an assessment of
an independent contractor's analysis of options for the system. The SSA
OIG concluded that several factors that limited the analysis supporting the
contractor's recommendation for SSA to continue investing in a new,
custom-build version of the Disability Case Processing System.”

Because OMB is no longer identifying high-priority programs, in
November 2017, we recommended OME resume identifying these
programs.®® We also recommended OMB ensure that the Federal Chief

2 GAO, Social Secmly Adnwvrmnm Eﬂecrma Planning and Management Practices Are
Kay to Oy 9 , GAO-16-815T (Washington, D.C.: July
14, 2018),

2 GAD, Social Security Administration: J'rrwmven' Planning and Performance Measures
Are Needed fo Help Ensure , GAD-12-495
(Washington, D.C.c April 26, 2012).

* 55A 0IG, Contractor's Market Research and Analysis for the Disabilily Case
Processing System, A-14-18-50506 (February 5, 2018).

2 GAD, Infarmation Technology: OMB Needs to Report On and Improve is Oversight of
the Highest Priority Programs, GAC-18-51 (Washington, D.C.: November 21, 2017).
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Information Officer is directly involved in overseeing these high-priority
programs as past experience has shown that this oversight could improve
accountability and achieve positive results. OMB neither agreed nor
disagreed with our recommendations, and has not indicated whether it
will take action on these recommendations.

Beyond the challenges identified in these previous reports, GAO's May
2016 report on federal agencies' IT legacy systems highlighted the
increasing costs that agencies, including SSA, may face as they continue
to operate and maintain at-risk legacy systems.®” We identified SSA's
investment in IT infrastructure operations and maintenance as being
among the 10 largest expenditures of federal agencies in fiscal year
2015, Further, we pointed out that legacy systems may become
increasingly expensive as agencies have to deal with issues such as
obsolete parts and unsupported hardware and software, and potentially
have to pay a premium to hire staff or engage coniractors with the
knowledge to maintain outdated systems. For example, SSA reported re-
hiring retired employees to maintain its systems that include many
programs written in Common Business Oriented Language (COBOL).*
We highlighted a group of systems for determining retirement benefits
eligibility and amounts which were over 30 years old, with some written in
COBOL. We also noted that the agency had ongoing efforts to modernize
the systems but was experiencing cost and schedule challenges due to
the complexity of the legacy systems. We recon ded that the agency
identify and plan to modernize or replace legacy systems, in accordance
with forthcoming OMB guidance.®® SSA agreed, and reported that it is
finalizing its Information Technology Modernization Plan.

To its credit, SSA has made progress in consolidating and optimizing its
data centers. Specifically, in August 2017, we reported that, as of
February 2017, SSA was one of only two agencies that had met three of

2T GAO, ion Te gy: Federal Agencies Need to Address Aging Legacy
Syslerns, GAD-16-488 (Washington, D.C.: May 25, 2018).
2% CoBOL isa ped in the late 1950s and early 1960s. The

Gartner Group, a leading IT research and advisery company, has reported that
erganizations using COBOL should consider replacing the language, as procurement and
operating costs will steadily rise, and there is a in people with
the proper skill sets.

2 See GAO-16-468.
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the five data optimization targets blished by OMB* pursuant to
provisions referred to as the Federal Information Technology Acquisition
Reform Act.*' Meeting these targets increases SSA's ability to improve its
operational efficiency and achieve cost savings.

In conclusion, many of the challenges facing SSA today are neither new
nor fleeting because they are inherent in the complexity and massive size
of SSA’s programs and the scope of broad demographic and sccietal
changes over time. Our past work has pointed to the need for rigorous
solutions to these complex problems, such as strategic planning,
evaluation efforts, measuring for impact, and leveraging data—solutions
that invariably require leadership attention and sustained focus.

Chairman Johnson, Ranking Member Larson, and Members of the
Subcommittee, this concludes my prepared statement. | would be
pleased to respond to any questions that you or other members of the
Subcommittee may have.

GAOQ Contact and
Acknowledgements

If you or your staff have any questions about this testimony, please
contact Elizabeth Curda, Director, Education Workforce and Income
Security Issues, at (202) 512-7215 or curdae@gao.gov. Contact points
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found on the last page of this testimony statement. GAO staff who made
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Director), Daniel Concepcion (Analyst-in-Charge), Susan Aschoff, Alex
Galuten, Jean McSween, Sheila McCoy, Lorin Obler, Sabine Paul,
Almeta Spencer, and Erin McLaughlin Villas.

3 OMB, Data Center Optimization Initiative (DCOI), M-16-19 [
D.C.: August 1, 2016).

¥ GAO, Data Center Optimization: Agencies Need to Address Challenges and Improve
Progress to Achieve Cost Savings Goals, GAD-17-448 (Washinglon, D.C.: August 15,
2017). The five OMB optimization targets are 1) server utilization and automated
monitoring, 2) energy metering, 3) power usage i 4) facility utilization, and 5)
virtualization.
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Appendix |: GAO Letter to SSA on Periority
Recommendations to Implement

441 G 51 NW. Comptrofier Ganaral
Washington, DC 20548 of the United States.
Fabruary 26, 2018
Mancy A. Berryhill

Acting Commissianer

U.5. Secial Security Administration
6401 Security Boulevard

Windser Park Building

Batimere, MD 21235

Dear Acting Commissioner Besryhill:

Tlupulwuaflhnhmrulummwumanuwwmmuwuﬂmwdlhwt
Security s (SSA) and ta call your
| attention to areas where open rwmne»dwanssmuld be given high prioeity. In
Navember 2017, Mmmmmammmm T8 percent of our
made 4 years ago were i " 55A's
implementation rate was B0 percenl. As of January 16, zDIB SSA had 04 cpen
Fully these opan id Improve

agency operations.

Since cur June 2017 letter, SSA has i ane priority jon related fo |
madernizing disability programs, The agency has undenaken a study on advancements in
assistive tachnalogy and work accommodalions to inform its policy regarding disability
determinations. Although the findings of the study did not support changes in §5A's decision
making policy, S8A reperted that it plans to caplure information on accemmadations offered by
employers as past of its national data colfection on job requirements, and would consider job
that includa iens in making disability These steps will
help SEA target its resources efficiently, ensure equitable clubiﬁy dacisions, and assist
Individuals with disabilties in re-engaging with the workforce.

W ask your continued atlention on the i
l;bnllﬁsdnlhe 2017 letler. (See the enclosure for the is‘lu”hm Nonrm\enﬂml'l'lwu
pricrity recommendations fall into the two major areas listed below.

Realizing Cost Savings and Reducing Fraud, Waste, and Abuse

Six of the seven priority recommendations could result in cost savings and reduce fraud, waste
and abuse. In August 2013, we recommended that 554 assess the costs and feasibilty of
establishing a mechanism 1o defect potentially disqualifying earnings during the waiting perod
for Dlmlli!y Insuranca (DI} cash benedit payments. As of January 2018, 554 had not

think this coukd provide S5A with mare
mﬂanam informatian with which 1o decide on patential revisions ta its enforcement
aperation,

'GAD, Parformance and Accounistéily Repod: Fiscal Year 2017, GAO-M-258 (Washington, D .- Nov.15, 2017)

Page 1 .
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Appendix |: GAD Letter to SSA on Priority
Recommendations to Implement

In 2014, that 554 improve its efforts to detect and prevent
mmmmmammwm implernentation plan to identify
and lang-term actions. mmhmmmmm‘mumw
efforts broadty g E "'l‘uhahnli!rpmqrwn—l
has yet to release an ion plan that i
|0mmﬂmwwwm“mmwﬂhddmm:mh
coordinate anti-fraud efforts across the agency. Such detaded planning is critical 10 ensuring the
‘agency can address this specific threat.
|nmzms,mmmm that SSA (1) evakate tothe agency's
current approach for reducing O from the raceipt of federal
workers' memmﬁ!mmnmmmmnu

Ir| Oddar:u!!.mmnﬂmldod that 554 develop a timetable for implementing updates to
Wh{almmmmmwwm.wwmw
nmmmm widamo
decisions is tluw WW
S5A mplemented NWNRGWWM oalmnq |mmmss.\soou
Management System could allow staff to administratively approve wanvers greater than 51,000
without review or detection by managers in viclation of S5A policy. SBA should finalize changes
tohs?:: Managemert System 1o prevent admiristrative waivers over $1,000, in alignment
witht policy.

In April 2016, we 58A increase the min that it recoups from
ovenpaid DI ies from $10 to 10 p froen their monthly benefit amount.
‘I'liad\mgow.ﬂd' i d reduce the amount of time to fully

whila izing the affect ies recaiving the lowest manthly

banafit p S5A agreed with this
proposals in the President's fiscal year 2017 - dgets to establish a mins
for overpayments of 10 percent of a beneficiany's manthly benefit

Improving Financial Information for the Aging Population

This area hvulvus!hekl'mnmlon SSAprwduln clients on their estimated benefits to help
improve the aging

Ouwr 2016 pri called for SSA claims specialists bo consistently
mmmwmmmmmﬂumwam claiming will result
higher i the

sacurity. T
, 554 should mmmmmmmmmmm
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[provide this nformaticn, such as additional periodic reminders and possibly having feld |
managers discuss best practices for providing this infarmation to claimants.

In addition te these pricrity recommendations, since 1990, we have maintained a High Risk
ipeogram to call atlention 1o operations and progranms that are high risk ﬂwlolnmrmﬂu

wunerabdities to fraud, waste, abuse, and of the need for
address economy, efficiency, or i # Qur High Risk hasumd
o identify and help rescive sarious in areas that involve

provide critical sendice to the public. Pwmmhmkmmhubwpowﬁhwwu
concered actions and effcrts of Cangress, OMB, and the leadership and stalf in agencies,
including within SSA.
Mmmmmmnmwwwmmumr
risk areas; Managing Federal
wmwmdmummmmmmqwcm
Infrastructure and Protecting the Privacy of Persanally ldentifiable Information; and Improving
of gy (IT) isiticns and icns. Regarding
M,mnwm,wwmmmmmmmmtww
Inspactor

pmqmnTnmwmdem mmwmmmwwmm
and agenc: ,,pmgfw Regamlng acquistions, we have

agancy
he need for federal ks

identified agencies

af Docember 2014 IT acquisition refarm ation, known as the Federal Information
Tech WM(FHAR&Lwa-lmwmm
savings to OMB and addr of softwans licenses,

| appreciate S5A's continued commitment ta these important isswes. If you have ary questions.
or would like to dscuss any of the issues outlned in this letter, please do mlhequhlomm
ma or Barkara Bovbjerg, Managing Director, Education, Workfores, and Income Security at

GAD, High-Risk Sedes: Fisk Amas, Whde GADAT:
T (Washinglon, D.C.: Feb. 15, 2017
*Ses, for exnmple, GAD, Swcurily.

D.C: Sept 28, 2017
51 . Buck” Mcki
Aaerization Act for Fiscal Yoear 2015, Pub. L No. 113201, div. A, stle VIL subtile D, £§ 831-837, Iﬂ&ﬂm

3438-3450 (2014}, Sea, fr wxampia, GAC, Dt Contor |
D.C. May 18, 2017) and {

ove Siorificant GAD-14.

DG May 22, 2084}, I

Page 3 |
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bovbjeigb@gac gov or 202-512-7215. Our teams will contine to coondinate with your stalf on
a ors in the high-risk

il 94 open well 88 thods
areas for which S8A has a leading role.

cc.  The Honorabie Mick Mulvaney, Director, OMB.
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Recommendations to Implement

Enclosure

Priority Open Recommendations to S84

Disabilty Insurance: Work Activily Indicates Cartain Sociad Sacurity Disabilly Insurance
Payments Ware Polentially fmproper, GAO-13-635 (Washington, DC: August 15, 2013)

ecommendation: To improve SBA's ability to detect and prevent potential Disabilty Insurance
:mwwmmmuwmmmm S-manth waiting pesiod, the
MM«WNMMMNMWMM establishing a
mechanism to

datect polentially disqualifying earmings during all months of the wasing period,
Mmmwuemulmmwmmmmm
an analysis iLis cost-
M!vawfenm

Actions Needed: S5A agreed with this recommendation. Hmr.uofmmzm&ssn

has not fully assessed the costs ty of o detect

umnmnommm mﬂ.s&‘\mhl
unfeliable nformation

to believe an to ts
provide SSA with maore comprehensive infermation with which o decide on polantial revisions to
ration. To fully this $SA wil need to
of to detect wark activity that is bayond program
Ihnltl mdmpendbomﬂusppmnﬂmely

mm Seto Bagdoyan, Forensic Audils and investigative
ontact information: BagdoyanSEgao gov (202) 512-6722

SE8A Disabiity Benefits: Enhanced Policres and Managamenl Focus Needed lo Address
Polential Physician-Assisled Fravd, GAQ-15-18 (Washington, DC: November 10, 2014).

Recommandation: To improva the ability of the agency fo detect and prevent potential

resources and stalfing needs; (3) data requirements, 2o mmmuumw

provider 4) how
such as the Mhmmsm and National V‘umrﬂrlnd[-!}
how differant initiatives will interact and support each othar,

Actions Needed: 554 ag Tao fully
recommendation, SSA will mmemlq: an implementation plan for mmm efforts that

Fage§
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addresses how i wil employ data analytics to detect potential fraud involving physicians. This
plan should bulld on existing activilies 1o coordinate anti-raud efforts across the agency.

anrElublihM Education, Warkforce, and Income Security
Contact gov (202) 5124040

Disabiily insurance: Action mmammﬁmmmmmammmmm
Concurent Federal Workers' GAD-15-531 July &,

2015).

l!nommnlon To-rrpnwessa'nahuhywdeloﬁ.pw and recover polential DI benefit
o the of Act FECA)
mmmﬂqﬁwsm nwwﬂhmm
campare the costs and benefits of alematives to SSA's current apprach for
potential for that result from the receipt of FECA Mt.mm
on beneficianes (o seif-repart any FECA benefits they receive. These alternatives could include,
among others, reutinely malching Department of Labor's (DOL) FECA program dala with DI
program data lo detect potential DI everpayments.
nmmmmssmmmmw.mwwmmu
due to the of FECA benefils, the Commissioner of Social
Security should intemnal controls prevent DI due 1o the
mmdﬁmmwmmmmmmmmmm

Acmmms&\wmmmmm To implement these
mmssammu-ymmmumwmsscammmm

approach that provides
greater net benafits.
Director: Seto Bagdoyan, Forensic Audits and Investigative Sendce
Contact gov (202) 512-6722

Disability insurance: SSA Could Do More fo Prevent Overpayments of Incomect Waivers to
Benaficianios, GAO-16-34 (Washington, DC: October 28, 2015)

To improve with waiver policies, SSA id develop &
timetabie for imj C qmmnmusbeumwmumln {a) align system
controls with SSA policy, so that waivers over $1,000 cannot be administratively waived; and (b)
‘ensure that evidence supporting waiver dectsions fs mﬂmmlmlmwm
subsequent monitoring and oversight.

Actions Needed: S5A agreed with this recommaendation. In.lumlryzms S5A reported that in
Review Redesign
mmwmwmmﬂumammMum
ively waive
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Appendix I: GAD Letter to SSA on Priority
Recommendations to Implement

{102643)

Director: Elizabeth Curda, Education, Waorkforce, and Income Security
Contact information: CurdaE@igas gov (202) 512-4040

Disabilty Insurance. S54 Neods fo Belfer Track Efforts and Evaluate Options fo Recover Dok
and Deler Polentinl Frawd, GAO-18-331 (Washington, DC. April 13, 2018)

offactive and and
wsmanlpmamdmmml L‘.umnwoﬂhow&w
Adrwlauwstmldmmmmmnmmmmomummywmau
1o allow quicker recavery of debt.

Actions Needed: S5A agreed with this recommandation. 554 needs to increase the amount of
Dl overpayments it recovers by adusting its minimum bensft withhalding rate from 510 per
month to 10 percent of monthly benafits. Wa reported that this change would result in an
additional $276 million in cverpayment debt recovered over a S-year pericd.

Director: Elizabeth Curda, Education, Workforce, and Income Security
Contact infermation: CurdaE@gao.gav (202) 512-4040

Finangial for the Aging F

Secial Secunly. lmprovements lo Clams Process Could Help People Make Betler Infarmed
Decisions about Relirament Benefits, GAD-16-TB6 (Washingten, DC: September 14, 2016)

Recommaendation: To ensure thal key ion provided by claims ialists to potential
claimants of Social Security retirement banefits is clear and conststent with SSA's Program
Operations Manual System (POMS), the Commissicner of the 55A should take steps to ensure,
whan applicable, claims specialists inform claimants that delaying claiming will result in
parmanently higher manihly benefil amounis, and al least offer lo provide claimants their
estimated benefits at their current age, at full retirerment age (FRA) (unless the claimant ks
already ckder than FRA}, and age 70

Actions Needed: S5A WMMIM recommandation. On October 19, 2016, SSA ssued an
Including claims specialists who discuss
dalmmmw claimants) to (1) inform mn fiing for retirement insurance benefits
that delaying resulls in parmanently higher benafit amounts; and (2) provide claimants wilh
estimated benefits at different claiming ages. Teo fully implement this recommendation, 55A will
need to take additional periodic actions to ensure that claims specialists inform potental
clmmanu when applicable, that delaying claiming will result in permanantly higher redirement

Director: Charles Jeszeck, Educabon, Workforce, and Income Security
gov (202) S12-7215

Page 20
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Chairman JOHNSON. Thank you. I appreciate your testimony.
Ms. Brannon, welcome. Thanks for being here. Please proceed.

STATEMENT OF VALERIE C. BRANNON, LEGISLATIVE ATTOR-
NEY, AMERICAN LAW DIVISION, CONGRESSIONAL RE-
SEARCH SERVICE

Ms. BRANNON. Chairman Johnson, Ranking Member Larson,
and members of the subcommittee. My name is Valerie Brannon.
I am a legislative attorney in the American Law Division of the
Congressional Research Service. Thank you for inviting me to tes-
tify today on behalf of CRS.

I will be addressing the statutes that may authorize someone to
serve as acting commissioner of Social Security in the event of a
vacancy in the office. There are two statutes that may authorize a
governmental official to serve as acting commissioner. The first is
the Federal Vacancies Reform Act of 1998, or the Vacancies Act,
which generally governs acting officers serving in vacant advice
and consent positions in the executive branch. The second statute
is Section 702 of the Social Security Act which contains a provision
pertaining specifically to a vacancy in the office of the commis-
sioner.

The first statute, the Vacancies Act, generally governs vacancies
in executive branch positions that require appointment through the
advice and consent of the Senate. It usually provides the exclusive
means for temporarily authorizing an acting official to perform the
functions and duties of any such position. The Vacancies Act places
two kinds of limitations on acting service. First, the statute only
allows certain classes of employees to perform the duties of a va-
cant position. And, second, it specifies that such employees may
perform these duties for only a limited period of time.

The Vacancies Act allows three classes of officials to serve as act-
ing officers. First, as a default rule, once the office becomes vacant,
the first assistant to that office automatically becomes the acting
officer. Alternatively, the President may direct two other classes to
serve as an acting officer instead of that first assistant. Either a
person who is currently serving in a different advice and consent
position or certain senior employees working in the same agency.

The Vacancies Act also limits the amount of time that a vacant
advice and consent position may be filled by an acting officer.
There are two independent time limits. The first is a fixed term of
days that runs from the date that the vacancy arose, and the sec-
ond allows an acting officer to serve while a nomination to the posi-
tion is pending in the Senate.

The second statute that may govern a vacancy in the commis-
sioner’s office is Section 702 of the Social Security Act which cre-
ates the positions of the commissioner and the deputy commis-
sioner. Section 702 states that in the event of a vacancy in the of-
fice of the commissioner, the deputy commissioner shall be acting
commissioner unless the President designates another officer of the
government as acting commissioner. Section 702 does not explain
who these other officers that may be directed by the President are,
and it also doesn’t contain any expressed time limitations on acting
service.
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As mentioned, the Vacancies Act usually provides the only way
for an employee to temporarily perform the functions and duties of
a vacant office. However, on its own terms, it is only exclusive un-
less another statute expressly designates someone to serve as an
acting officer. Section 702 does designate another government offi-
cial, the deputy commissioner, to temporarily perform the commis-
sioner’s duties as acting commissioner.

But just because the Vacancies Act does not apply exclusively to
the position of the commissioner, that does not necessarily mean
that it does not apply at all. It is possible that both the Vacancies
Act and Section 702 could apply to a vacancy in the commissioner’s
office. If the two statutes are consistent, then this doesn’t present
any problems. But if there are inconsistencies between those two
statutes, this could lead to challenges to an acting officer’s author-
ity. Imagine that one statute authorizes acting service but the
other prohibits it. An acting commissioner might take an action
under the more permissive statute, but someone could argue that
the limitations of the other statute prohibited that action. If such
an action was challenged in court, the judge would have to figure
out not only whether this first possibly more permissive statute ac-
tually did permit the action, but also it would have to figure out
which of the two conflicting statutes should prevail.

With respect to the commissioner’s office, such a conflict is pos-
sible. The Vacancies Act creates a detailed scheme setting out who
may serve and how long they may serve. On the other hand, Sec-
tion 702 is silent on a few issues and could possibly be read as
more permissive. However, it is also possible to read these two
statutes as consistent.

There is very little case law interpreting these two statutes, so
ultimately it is hard to reach any definite conclusions on this issue.

Thank you very much, and I will be happy to answer any ques-
tions you may have.

[The prepared statement of Valerie Brannon follows:]
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Chairman Jok Ranking Member Larson, and Members of the Sul

My name is Valeric Brannon. | am a legislative attorney in the American Law Division of the
Congressional Research Service (CRS). Thank you for inviting me to testify on behalf of CRS regarding
the vacancy in the office of the Commissioner of Social Security {Commissioner). My testimony will
broadly address the statutory authority for other governmental officials to temporarily perform the duties
of that office in an acting capacity.’

As discussed in more detail below, there are two statutes that could govern the ability of a government
employee to serve as the Acting Commissioner. The first is the Federal Vacancics Reform Act of 1998
(Vacancies Act), the statute that generally governs the ability of government employees to perform the
functions and duties of vacant advice and consent positions in the executive branch.” The second is
Section 702 of the Secial Security Act (Section 702), which ereates the position of the Commissioner,
along with a number of ather high-level offices in the Social Sceurity Administration (S5A)." Notably,
Section 702 also contains a provision pertaining to a vacancy in the office of the Commissioner,”

Vacancies Act

The V: ies Act gy \l} ides “the exclusive means for ily authorizing an acting official
to perform the funcuons and dutues of any office of an Executive agency . . , for which appaintment is
required to be made by the President, by and with the advice and consent oflhn: Senate.™ The law is
triggered if an officer serving in an advice and consent position in the executive branch “dies, resigns, or
is otherwise unable to perform the functions and duties of the office.” With very few exceptions, the
statute applics to most vacant advice and consent positions in the exccutive branch.” Importantly, the
Vacancies Act places two kinds of limitations on acting service. First, the statute allows only certain

! This testimony is centrally concerned with the authority Congress has provided to allow an acting officer 1o temporarily
exercise an office’s powers. There may be other legal isswes ruised by an acting officer serving as the Commissioner of Social
Security, such as the ability of the Commissioner o delegate duties to other officials to perform in their own capacitics. See 42
UL.5.C. § 902(a)7) {antherizing Commissioner to assign dutics and delegate authority). There may also be constitutional
limitations on the ability of other officials to perform the duties of the Commissioner. See, e.g., Buckley v. Valeo, 424 LS. 1,
126 (1976) (per curiam) (“[A]ny appointee exercising significant authority pursuant 1o the laws of the United States is an *Officer
of the United States,” and must, therefore, be appointed in the manner preseribed by [the Appointments Clause of the U5,
Constitution].” (quoting U.S. Coxst. art, 11, § 2, <1, 2)). Lam happy 1o explore any of these additional legal questions at the
request of the Subcommilies,

15 11.8.C. §§ 3345-334%, For a more thorough discussion of the Vacancies Act, see CRS Report R44997, The Facanctes Act: A
Legal Overview, by Valeric C. Brannon.

T42U.8.C.§902; Pub. L. No, 103.296, § 102, 108 Stat. 1467 (1994). Specifically, Section 702 alsn creates the offices of the
Deputy Commissioner of Social Secusity, the Chiel Actuary, the Chief Financial Officer, and the Inspector General, Jd.

42 US.C. § 902(b)4).

* 5 11.8.C. § 3347(a). The Vacancics Act on]y applics to funcims ordmmi that are (1) established cither by statute or

and (2) “required” by statute or o be licable officer (and only that efficer).” fd.

& 33d8(a)2). dingly, the V: ies Act | mgums!h: exereise of nondelegable duties by other government
officials. See id ; see alse Schaghticoke Tribal Nation v, Kempihome, 387 F. Supp. 2d 389, 420 (12, Conn. 2008).

*SULS.C. §§ 3345, 3348,

7 See id, §§ 3345(a), 3347(), 3348(b), 334Na) (excluding the G ility Offiec); id. § 3349 (exchuding
members of certain boards and comm m: nkulg with [od:ral Jjudges); id. § 3348(¢) (excluding stannorily specified offices
from the provision of the Vacancies Act that rend pliant actions void). Cf id. § 3349h (providing that the Vacancies

Act “shall nat , . . affect™ holdover statutes).
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classes of employees to perform the duties of a vacant advice and consent position. * Second, the
Vi Act specifies that such employees may perform these dutics for only a limited period of time.”

Who Can Serve as an Acting Officer Under the Vacancies Act?

There are only three classes of g officials or employees who may temy ily perform the
functions and dutics of a vacant advice and consent office under the Vacancies Act." First, as a default
and automatic rule, ance an office becomn‘s vacant, “the first assistant to the office” becomes the acting
officer." Al ively, under the V: ies Act, the President “may direct” two other classes of people to
S€rVe as an acting officer instead of the “first assistant.”"* First, the President may dnrocl a person
currently serving in a different advice and consent position to serve as acting officer.”” Second, the
President can select a senior “officer or employee™ of the same exceutive agency, if that employee served
in that agency for at least 90 days during the year preceding the vacancy and if the rate of pay for that
employee is at least GS-15 on the federal pay scale,"

How Long Can an Acting Officer Serve Under the Vacancies Act?

The Vacancies Act also limits the amount of time that a vacant advice and consent position may be filled
by an acting officer. An acting officer may serve either (1) during a fixed 2 10-day period beginning on the
date that the vacancy occurred, or (2) during the period while a “first or second nomination for the office”
is pv:nding in the Senate."” These two time periods run independently and concurrently.”® Consequently,
the sul and pend ofa ination allows an acting officer to serve beyond the initial 210-day
period."” The lcglslatwc history of the Vacancies Act suggests that an acting officer may serve during the
pcndcnc?;ofa nomination even if that nomination is submitted after the initial 210-day penod has
expired.

Y1 § 3348,

*1d §% 3346, 3349

1. § 3345, Further, even individuals otherwise falling within one of these three classes might be prohibited from serving as an
acting officer if they are themselves nominated by the President 1o serve permanently in that position. See fd. § 3345(b). See also
SW Gen, Ine. v. NLRB, 137 8. Cr. 929, 938 (2007) {holding 3 U.S.C. § 3345(b)1) applies to all three classes of persons who
might serve a acting officers under the Vacancies Act, rather than only 1o first assistants serving under 5 US.C. § 334502)(1)).
Individuals in one additional class may serve as an acting officer. Specifically, the Vacancies Act provides that if an elficer
serves a fixed term rather than serving al the pleasure of the President, and the President has nominated that officer “for
reappointment for an additional term 1o the same office in an utive department without a break in service,” then the
President may direct that officer to serve, subject to the same limitations imposed by the Vacancies Act on any other acting
officer. fd § 3345(c)(1). Becanse the Commissioner serves a fixed six-year term, it is pessible that this provision could allow a
Commissioner who is re-nominated to the position 1o continue service. See 42 1LS.C. § 902(a)3).

M S US.C.§ 33450001).

" 1, § 3345(a). This directive only may come from the President, fd.

14§ 3345(a)2)

B § 3345030

** Id. § 3346(a). If the first or second nomination 1o the office is “rejected by the Senate, withdrawn, or returned to the President
by the Senate,” the acting officer may continue 1o serve for a 210day period beginning on the date of that rejection, withdrawal,
or retum. fa. § 3346{a).

B S id, § 3346(b),

" Lo i, § 3346,

¥ 144 Cone. Rec. S11022 (daily ed. Sepe, 28, 1998) of Sen. Th Aecord Guid, ication of Fed'l
Vacancies Reform Act of 1998, 23 Op. 0.1.C. 60, 68 {1999).
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However, if the vacancy exists during the 60-day period beginning on the day a new President takes
office, then the 210-day period begins the later of either 90 days after inauguration or 90 days after the
date that the vacancy occurred. 1% Therefore, with respect to vacancies that existed on January 20, 2017,
the Vacancies Act appears to have authorized certain government officials to serve in an acting capacity
for a 300-day period beginning on January 20, 2017, and likely authorizes certain qualified officials to
continue to serve upon the submission of a nominee.™

How is the Vacancies Act Enforced?

The heads of ve g6 ies are required to report any vacancies, along with information about acting
officers and nominations, “to the Comptroller General of the United States and to cach House of
Congress.””' Furthermore, if an individual is not serving in pli with the V; ics Act and
:mcmpts to perform “any funcnorl or duty of a vacant office,” the Vacancies Act provides that such an
action “shall have no force or effect.”™ Therefore, if an acting officer is not one of the three classes of
government officials authorized to serve under the Vacancies Act or if an acting officer is serving after the
relevant time periods have run, any attempt by that officer to perform a function or duty of an advice and
consent office will have “no force or effect.” This provision might be enforced in courts if, for example,
a pnvatc suit challenging the authority of a person to act secks to nullify any noncompliant agency
actions, Addauonaily. if the Comptroller General determines that an officer has served “longer than the
210-day period,” the Comptroller General must report this finding to lhc appropriate congressional
committees, the President, and the Office of Personnel Management. ™

Section 702 of the Social Security Act

Section 702 creates the positions of Commissioner and Deputy Commissioner of Social Security [Dcputy
Commissioner), along with a few other high-level positions, defining their duties and terms of service.”
This provision was added to the Social Security Act as part of the 1994 reorganization that established the
SSA as an independent agency.”” Both the Commissioner and Deputy Commissioner positions require
appointment through the advice and consent process.” Section 702 provides in relevant part that:

The Deputy Commissioner shall be Acting C issi of the Administration during the
absence or disability of the Commissioner and, unless the President designates another officer of

19 5 1.8.C. § 3349a(b). This provision refers to the * itional i ion day,” defined as “the date on which any person
swears or affirms the oath of office as President, if such person is not the President on the date preceding the date of swearing or
affirming such oath of office.” Id. § 3349a(a).

P See id. §§ 3346; 33492,
1. § 3349(a).
2 1d, § 3348(d)1).

1.
* See 5. REP. No. 105-250, at 19-20 (1998) (“The Committee expects that litigants with standing to challenge purpom.-d agcm.y
actions taken in violation of these provisions will raise li with this legislation in a judicial p

the lawfulness of the ageney action.”). See, eg.. NLRB v. SW Gen., Inc., 137 5. Ct. 929, 944 (2017) (holding govn:mlmnl
official violated Vacancies Act and affirming decision below that found an act taken by the official was invalid).

5US.C. § 3349(b).
¥ 42 U8.C.§902.
¥ pub, L. No. 103-296, § 102, 108 Stat. 1467 (1994),
42 US.C. §§ 902(a)(1), (b)(1)

CRS TESTIMONY

Prepared for Congress



37

Congressional Research Service 4

the Government as Acting Commissioner, in the event of a vacancy in the office of the
Commissioner.”
Therefore, pursuant to Section 702, as a general matter, the Deputy Commissioner “shall be Acting
Commissioner” in three situations: (1) the absence of the Commissioner; (2) the disability of the
Ce issi or(3)a y in the office of the Commissioner.™ In the case of a vacancy in the
office, however, the Deputy Commissioner serves as Acting Commissioner “unless the President
designates another officer of the Government as Acting Commissioner,”' Accordingly, in this third
situation, if the President designates “another officer of the Government™ as Acting Commissioner, the
other “officer” will serve in that role instead of the Deputy Commissioner.™

Section 702 is silent on two critical issues. First, Section 702 does not define who is an “officer of the
Government™ that could be designated to serve as the Acting Commissioner in lieu of the Deputy

C i n' * Second, Section 702 does not expressly limit the duration of an Acting Commissioner’s
service,

Interaction between the Vacancies Act and Section 702

At first glance, both the Vacancies Act and Section 702 could potentially be viewed to govern a vacancy
in the Commissioner’s office. Section 702 expressly vaidcs that in the event of a vacancy, the Deputy
Commissioner shall serve as Acting Commissioner.™ In turn, the Vacancies Act generally govems acting
service for most executive branch offices,™ and none of its limited exceptions seem to exempt the
position of the C issi * Any inconsi between these two statutes may prompt challenges to
the authority of an Acting Commissioner, if that official is not complying with one of the two statutes.™

Where two pass the same conduct, courts will, if possible, “read the statutes to give effect
to each.™ Courts are generally reluctant to conclude that statutes conflict and will usually assume that
two laws “are capable of co-existence, . . . absent a clearly exp d congressional i ion to the

ki § 902(b)(4).

0 fd. The President and the SSA have provided a further order of succession in the event that the offices of both the
Commissioner and the Deputy Commissioner are vacant, See S54 Organizational Manual, Chaprer 8: Social Security
Administration, S0C. SEC. ADMIN., hitps:/fwww.ssa goviorg/orgOC . him (last visited Mar. 2, 2018) (referencing Presidential
Memorandum on Providing an Order of Succession Within the Social Security Administration, 79 Fed. Reg. 63805 (Oct. 24,
2014)). See also Presidential Memorandum on Providing an Order of Succession Within the Social Security Administration, 81
Fed Reg 96337 (Dec. 30, 2016).

M See 42 U.S.C. § 902(b)4).

* See id.; of. United States v. Morrow, 266 U.S. 531, 534 (1925) (“The general office of a proviso is to except something from
the enacting clause, or to qualify and restrain its generality and prevent misinterpretation.”).

™ See 42 US.C. § 902(b)(4).

H See id.

* See id,

FSUSC § 3347,

Y Sve supra note 7. However, the Vacancies Act does provide that it will mor be exclusive if another “statutory provision
expressly” authorizes “an officer or empl o perform the functions and dutics of a specified office temporarily in an acting
capacity.” 3 U.S.C. § 3347(a)(1). Whether 42 U.S.C. § 902 renders the Vacancies Act monexclusive as applied to this position
will be discussed in greater detail below.

* See, e.g., Lower E. Side People's Fed. Credit Union v. Trump, No. 1:17-ev-9536, 2018 U.S. Dist. LEXIS 17587, at *3-4
(S.DN.Y. Feb. 1, 2018) (dismissing on standing grounds a suit challenging the authority of an acting officer designated under the
Vacancies Act that argued that an y-specific statute provided the sole authonity for to serve as acting director o
the agency).

¥ Wait v, Alaska, 451 ULS. 259, 267 (1981),
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contrary.”*” With respect to the two statutes at issue here, as is discussed in more detail below, Congress
provided some clues about how the Vacancies Act should interact with agency-specific statutes through
the statute’s exclusivity provision. "'

Exclusivity of the Vacancies Act

As noted above, the Vacancies Act generally provides “the exclusive means” for authorizing acting
service.” However, the statute is only exclusive “unless” another statutory provision “expressly . . .
authorizes an officer or employee to perform the functions and duties of a specified office temporarily in
an acting capacity; or . . . designates an officer or employee to perform the functions and duties of a
specified office temporarily in an acting capacity.”** Scction 702 does authorize or designate another
government official—the Deputy Ce issioner—to temporarily perform the Commissioner’s duties as
“Acting Commissioner.”* Accordingly, it is likely that on its own terms, the Vacancies Act is not the
exclusive means to authorize an Acting Commissioner. Put another way, the Vacancies Act allows for
the operation of Section 702.

Open Questions Raised by Section 702

If Section 702 governs a vacancy in the Commissioner’s office, there may be some open questions
regarding the scope of the authority that the provision grants to acting officers. First, it is unclear who
Section 702 authorizes to serve as the Acting Commissioner beyond the Deputy Commissioner. Section
702 appears to provide that the Deputy Commissioner will automatically succeed the Commissioner in an
acting capacity in the case of a vacancy in the Ce issioner’s office.™ H , Section 702 places a
condition on this automatic succession by providing that the Deputy Commissioner is Acting
Commissioner “unless the President designates another officer of the Government as Acting
Commissioner.”"

It is not entirely clear whether this language merely recognizes that other provisions of law might grant
the President the authority to designate another acting officer or whether Section 702 itself grants the
President that authority.* One plausible reading is that this clause refers to the designation of other

* Morton v. Mancari, 417 U.5. 535, 551 (1974).

M SUSC. § 3347

* 1d. § 3347(a).

1.

H See 42 US.C. § 902(b)N4).

* See 5 US.C. § 3347(a); 42 US.C. § 902(b)(4). This understanding of the statutory text finds support in the Vacancies Act’s
legislative history, See S. REp. No, 105-250, at 15-16 (1998} (describing 42 US.C. § 902(b)(4) as one of the “existing statutes”
governing acting service that “would be retained by” the Vacancies Act); 144 Cong. REc. S6414 (daily ed. June 16, 1998)
(statement of Sen. Thompson) (stating that the bill “preserves those specific statutes” that already “provide a process by which
persons can serve as acting officers when particular offices are vacant™). The relevant text of the proposed bill at the ume of these
statements was substantially similar to the text Congress ultimately enacted. Compare S. REp. No. 105-250, at 26 (1998), and 144
Cone. REC. S6415 (daily ed. Junc 16, 1998), with 5 U.S.C. § 3347,

¥ See 42 U.S.C. § 902(b¥4) (“The Deputy Commissioner shall be Acting Ci issi ....") (emphasis added); see, e.g., Nat'l
Ass'n of Home Builders v. Defenders of Wildlife, 551 11.S. 644, 651 (2003) (noting “shall™ is mandatory, not discretionary).

Y7 See 42 US.C. § 902(bN4).

** Cf. Alaska Bulk Carriers, Inc. v. Kreps, 595 F.2d 814, 835, 835 & n.108 (D.C. Cir. 1979), rev'd, Seatrain Shipbuilding Corp. v.
Shell Oil Co., 444 U.5. 572 (1980) (discussing “housekeeping statutes™ that “detail[] the means and methods of implementation
of specific powers which are granted elsewhere in the statute” but do not constitute “an independent grant of power™); Colo. Gen.
Assembly v. Lamm, 700 P.2d 508, 518-19 (Colo. 1985) (holding state statute “referring to transfers authorized by law . . . refers
only to transfers which are authorized by some other provision of law™).
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officers under the Vacancies Act.* This reading may be persuasive because in 1994, at the time the
current version of Section 702 was enacted,” the Vacancies Act’s provisions allowing the President to
direct someone other than a first assistant to serve as an acting officer also referred to “officers.”
Specifically, the prior version of the Vacancies Act allowed the President to designate only heads of
departments or Senate-confirmed officers to serve as an acting officer instead of a first assistant.™ A 1979
Department of Justice opinion recognized “the close relationship™ between the language of the Vacancies
Act and a distinct statutory provision that, similar to Section 702, provided for a deputy to fill a vacancy
in an acting capacity “unless the President shall designate “another officer of the Government.””** That
opinion concluded that the agency-specific statute’s proviso should be given the same meaning as the
Vacancies Act.™

On the other hand, an argument can be made that the plain language of the proviso in Section 702
independently allows the President to designate another “officer of the Government” to serve as the
Acting Commissioner “in the event of a vacancy in the office of the Commissioner.”** Courts do
sometimes interpret provisos to have independent effect.* For example, in one case, the U.S. Court of
Appeals for the Ninth Circuit examined a bankruptey statute concerning the legal effect that would result
from dismissing a case, which provided in relevant part that the statutory outcome would occur “unless” &
court “order|ed] otherwise.””” The court concluded that this “unless” clause itself authorized a court to
dismiss a case with prejudice, so as to avoid the legal consequences that would have otherwise resulted
under the statute.™

If Section 702 is interpreted to affirmatively authorize the President to designate “another officer of the
Government as Acting Commissioner,” this interpretation raises another issue: the meaning of the phrase
“officer of the Government.”* In the context of executive branch employees, an “officer” often refers to ¢

¥ See 42 U.S.C. § 902(b)(4); 5 US.C. §§ 3345(a)(2)-(3).
* pub, L. No. 103-296, § 102, 108 Stat. 1467 (1994).
* See S, Rep. No. 105-250, at 26 (1998).
2 See id.
* Memorandum for the General Counsel, General Services Administration, 3 Op, O.L.C. 148, 149 (1979) (quoting 40 U.S.C.
§ 751(c), a provision that is now codified at 40 U.S.C. § 302(b)).
* Id. at 150. Another argument in favor of reading Section 702"s proviso more narrowly is that in the context of executive
ies, courts are Iy rel to biguous provisions to create new authority. See Gonzales v. Oregon, 546

118, 243, 262-63 (2006). Cf, e.g., Chrysler Corp. v. Bm‘;vn, 441 1.8, 281, 309-10 (1979) (reading “housekeeping statute” to
grant heads of agencies authority only to regulate intemnal affairs, rather than creating substantive regulatory powers).

* See 42 1U.5.C. § 902(b)(4). We could find no case law interpreting the express proviso in Section 702, Moreover, courts have
not interpreted statutes with similar language. See 38 U.S.C. § 304 (“Unless the President designates another officer of the
Government, the Deputy Secretary shall be Acting Secretary of Veterans Affairs during the absence or disability of the Secretary
or in the event of a vacancy in the office of Secretary.”); 40 U.S.C. § 302 (“The Deputy Admini is Acting Admini of
General Services during the absence or disability of the Administrator and, unless the President designates another officer of the
Federal Government, when the office of Administrator is vacant.™); ¢f 44 U.S.C. § 304 (“In case of the death, resignation,
absence, or sickness of the Director of the Government Publishing Office, the Deputy Director of the Government Publishing
Office shall perform the duties of the Director of the Government Publishing Office until a successor is appointed . . . ; but the
President may direct any other officer of the Government, whose appointment is vested in the President by and with the advice
and consent of the Senate, to perform the duties of the vacant office until a suecessor 15 appointed . .. .™),

* See Republic of Iraq v. Beaty, 556 U.S. 848, 858 (2009) (“The principal clause granted the President a power; the second
proviso purported to grant him an additional power. It was not, on any fair reading, an ption to, qualification of, or i
on the prineipal power.”) (emphasis in onginal). The proviso at issue in that case read, “The President may suspend the
application of any provision of [a certain law]: . . . Provided fierther, That the President may make inapplicable . . . any other
provision of law . .. ." Jd. at 856 (quoting Pub. L. No. 108-11, § 1503, 117 Stat. 579 (2003)) (internal quotation marks omitted).
*7 Leavitt v. Soto (fn re Leavitt), 171 F.3d 1219, 1223 (9th Cir. 1999) (quoting 11 U.S.C. § 349).

1.

P42 US.C.§ 902(b)4).
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special class of high-level officials who qualify as “officers of the United States” pursuant to the
Appointments Clause of the U.S. Constitution.” However, this interpretation is not the only possible
reading. Congress and the courts sometimes refer to lower-level government employees as officers,”
even if those employees are not “officers” for the purposes of the Appointments Clause. Accordingly, if
the exception contained in the ies clause of Section 702 has independent effect, it is unclear
whether this provision would allow the President to designate only constitutional “officers of the United
States™™ to serve as the Acting Commissioner or whether the statute would also allow the President to
select other governmental employees.

Further, Section 702 does not provide any limitations on the duration of acting service.” This silence
could be interpreted to allow the Acting Commissioner to serve indefinitely.” However, even £"°r to the
1998 enactment of stricter and more broadly applicable time limitations in the Vacancies Aet,” it was not
necessarily the case that an acting officer could serve indefinitely.* The Department of Justice stated in at
least one opinion that if a statute did require a position to be filled by advice and consent, it was
“implicit” in such a statute that another official “may not properly serve indefinitely as Acting Director.
According to the Department of Justice, if there was no specific time limit provided in a statute allowing
for acting service, the acting officer could serve for a “reasonable time.”*

»bT

1.8, ConsT. art. 11, § 2, cl. 2 ([ The President] shall nominate, and by and with the Advice and Consent of the Senate, shall
appoint . ., . all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be
established by Law: but the Congress mnyby Law vest the Appointment of such inferior Officers, as they think proper, in the
President alone, in the Courts of Law, or in the Heads of Departments ). See Buckley v. Valeo, 424 U.S. 1, 126 (1976) (per
curiam) (“[Alny appoi ifi authority p 1o the laws of the United States is an Ofﬁccr of the United
States,” and must, therefore, be appomted in the manner preseribed by [the Appointments Clause of the U.S. Constitution].™
(quoting U.S. ConsT. at. IL, § 2, cl. 2)). Cf Memorandum for the General Counsel, General Services Administration, 3 Op.
O.L.C. 148, 149 (1979) (“We . . . conclude that a military officer who does not occupy a statutory affice in a military department

15 not eligible for designation as Acting Administrator of General Services . . . .") (emphasis added).
©! See, e.g., United Staies v. Dubilier Condenser Corp., 289 U.S. 178, 199 (1933) (stating law that waived patent fees for “any
officer of the government, except officers and employees of the Patent Office” was “evidently i ded to ge go

emplovees o obtain patents” (emphasis added) (quoting Act of March 3, 1883, ch. 143, 22 Stat. 625.)),
U8, Cowst. art. 11, § 2, el. 2. The term “Officers of the United States™ includes both principal and inferior officers, See
Edmond v. United States, 520 U.S. 651, 662-63 (1997) (di g the di principal and inferior officers).
& See 42 11.5.C. § 902(b)4).
o See, eg., S REp. No. 105-250, at 3 (1998) (noting position of Department of Justice, prior to enactment of current version of
Vacancies Act, that “where a department’s organic act vests the powers and functions of the department in its head and

horizes that officer to delegate such powers and functions to subordinate officials or emplovees as shc sees fit, such aulhorlly
supersedes the Vacancies Act's restrictions on temporarily filling vacant advice and consent positi g for desi
of acting officials for an indefinite period”).
& See, eg., S.Rep. No. 105-250, at 7 (1998) (“A limit must bcplaccd on the President’s time to act to fill a position. If the
purpose of the Vacancies Act is to limit the President’s power (o desi v officers, a position requiring Senate
confirmation may not be held by a temporary nplx)mum.nl for as long as lhe Pre'udml nm]mcr'allg.I decides.™); 144 Cong, REC.
511022 (daily ed. Sept. 28, 1998) of Sen ) (di indefinite length of acting ce as significant
problem contrary to legislative intent); 144 Cong. RB.‘ 51 1024 (daily ed. bcpt 28, 1998) (statement of Sen. Byrd) (Tt is
precisely that time restriction on the filling of these vacant positions that is, I believe, the linchpin of this 1ssue.”).
% tee, e.g., Dennis v. Luis, 741 F.2d 628, 634 (3d Cir. 1984) (holding there must be some limit on the time period an acting
officer may serve because otherwise “there could be a complete nullification of the legislature’s power of advice and consent,”
which would “obliterate the concept of separation-of-powers”). Cff Williams v. Phillips, 482 F.2d 669, 671 (D.C. Cir. 1973)

(*“The Government concedes that the President cannot designate an acling officer indefinitely without any p 1on 1o the
Senate for confirmation. An indication of the ble time requi b)f the President to select persons for nomination appears
in the 30-day penod provided in the V ies Aet for temy v apy of E: ive Department officers pending

nomination to the Senate .

7 Status of the Acting Director, OtTu: of Management and Budget, 1 Op. O.L.C. 287, 289 (1977).

“J’d at 289-90. Cf, eg., Memorandum Opinion for the Deputy Counsel to the President, 6 Op. O.L.C. 119, 120 (1982) {(noting
with Comptroller General, who took “the position that the 30-day limitation of 5 U.S.C. § 3348 must be read into

(continued...)
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Possibility of the Vacancies Act Applying

Even if the Vacancies Act does not exclusively apply to the position of the Commissioner, that does not
necessarily mean that it does not apply at all.* Section 702 does not itself expressly state that it is the
exclusive means to temporarily fill a vacancy or state that the Vacancies Act is inapplicable.™ Indeed, as
discussed above, the “unless” clause in Section 702 at the very least contemplates that the President can
designate “officers of the Government” under the authority of another statute.”" It is possible, therefore,
that both statutes might be available to temporarily fill the vacancy.”™ If both statutes apply, any
inconsistencies would continue to present the question of which statute governs in the case of an
unavoidable conflict. If an Acting Commissioner is authorized to serve under one statute but not by the
other, this raises the possibility that her actions were unauthorized and subject to legal challenge, if the
more restrictive statute governed her service. While the two statutes are generally consistent with each
other, there are two possible arcas of conflict between the Vacancies Act and Section 702,

Turning first to the question of who may serve as Acting Commissioner, both statutes are consistent in the
sense that they both appear to contemplate the Deputy Commissioner automatically becoming Acting
Commissioner in the event of a vacancy. Section 702 expressly provides for this,™ and it is likely that the
Deputy Commissioner would be the “first assistant” who automatically steps into the role under the
Vacancies Act.” Although the term “first assistant” is not expressly defined in the Vacancies Act, and
there is no slatu:c or regulation that expressly defines any given official as the Commissioner’s “first
assistant,”” it scems likely that the Dcputy Commlssmncr, as the second in command in the SSA,™
should be considered the Commissioner’s first

{...continued)

all statutes authorizing the temporary filling of vacancies, because otherwise the President could cireumvent the power of the
Senate to advise and consent to appointments”).

* Designating an Acting Dir. of the Bureau of Consumer Fin, Prot,, 41 Op. O.L.C. __, slip op. at 5 (Nov. 25, 2017). See also
Hooks ex rel. NLRB v. Kitsap Tenant Support Servs., 816 F 3d 550, 556 (9th Cir. 2016) (“[ The Vacancies Act] form|[s] the
exclusive means for filling a vacancy in an Exccutive agency office unless another statute expressly provides a means for filling
such a vacancy. Because [29 US.C_§ 153(d)] does so, neither the [Vacancies Act] nor [29 US.C. § 153(d)] 1s the exclusive
means of appointing an Acting General Counsel of the [National Labor Relations Board].") (emphasis in original).

™ See 42 U.S.C. § 902(b)(4).
"1,

™ See English v. Trump, No. 17-cv-2534, 2018 U.S. Dist. LEXIS 4571, at *24 (D.D.C. Jan. 10, 2018), appenl filed, No. 18-5007
(D.C. Cir. Jan. 12, 2018) (holding that statute providing that Deputy Director “shall . ., serve as acting Director” of the Consumer
Finaneial Protection Bureau in ease of the Director’s “absence or unavailability” did not displace the Vacancies Act (quoting 12
U.S.C. § 5491(b)(5)) {intermal quotation mark omitted)); S. Rep. No. 105-250, at 17 (1998) (“[E]ven with respect to the specific
positions in which temporary officers may sen'c under the specific statutes this bill retains, the Vacancies Aet would continue to
provide an all for y oceupying the office.”); Temporary Filling of Vacancies in the Office of ULS,
Attormey, 27 Op. O.L. (. 149, 149 {’00\) (cuncllldlng that the Vacancics Act and a separate statute, 28 U.S.C. § 546(a), were
bnlh' ilable” to temporarily fill the positi

TR USsC § 902(b)(4) (“The Deputy Commissioner shall be Acting Commissioner . . . in the event of a vacaney in the office of
the Commissioner.™).

™ See 510.5.C. §§ 3345(a)(1) (“[Tlhe first assistant to the office of such officer shall perform the functions and duties of the
office temporarily in an acting capacity ... .").

™ See 42 US.C. §902; 28 CF.R. § 422.1; 554 Ovganizational Manual, Chapter 5 Social Security Administration, Soc. SEC,
AN, htps://www.ssa. gov/org/orgOC. m (last visited Mar. 2, 2018). .Sccgmomﬁv Guidance on Application of Fed’l
Vacancies Reform Act of 1998, 23 Op. O.L.C. 60, 63 (1999) (“At a mini a designation of a first ass) by statute, or by
regulation where no statutory first assistant exists, should be ad to establish a first assi for purp of the \

Reform Act.”). Cf, e.g., 28 U.S.C. § 508 (“[Flor the purpose ol section 3345 of title § the Deputy Attomey General is the first
assistant to the Attorney General.™); 28 C.F.R. § 0.137(b) (2017) (“Every office within the Department [of Justice] to which
appointment is required to be made by the President with the advice and consent of the Senate . , | shall have a First Assistant
within the meaning of the Federal Vacancies Reform Act of 1998, Where there is a position of Principal Deputy to the . . . office,
(eontinued...}
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However, both statutes also provide for the possibility that the President might designate someone other
than the Deputy Commissioner to serve as Acting Commissioner.™ The Vacancies Act would allow the
President to select either a person currently serving in any other advice and consent position or certain
senior employees from the SSA.™ As discussed, it is unclear whether Section 702 merely recognizes that
other provisions of law—like the Vacancies Act—might allow the President to designate others as Acting
Commissioner, or whether it instead independently grants the President the authority to select “another
officer of the Government,” whatever that phrase might mean.™ The statutes may conflict if Section 702
and the Vacancies Act are interpreted to allow the President to direct different classes of individuals to
serve as Acting Commissioner.

The statutes might also conflict with respect to how long a person may serve as Acting Commissioner.
The Vacancies Act would only allow an Acting Commissioner to serve for either a limited, precisely set
period of time starting on the date of the vacancy or while a nomination to the position is pending in the
Senate.”' Section 702 does not provide any express limitations on the duration of acting service, and on its
own terms, might allow an Acting Commissioner to serve for a “reasonable™ period of time, which could
conceivably last longer than the period outlined in the Vacancies Act.*

Conclusion

The Vacancies Act sets out a detailed scheme delineating which governmental officials the President may
direct to serve as acting officers® and expressly limits the duration of an acting officer’s service.™
Section 702 is largely silent on these issues and could possibly be read as more permissive than the
Vacancies Act.** Accordingly, if, for example, an Acting Commissioner is not one of the classes of people
authorized to serve under the Vacancies Act or is serving beyond the time limitations outlined in that law,
but may otherwise be complying with Section 702, a potential conflict may exist between the two laws. ™
In such a situation, if the actions of the Acting Ce issioner were challenged in a court as violating the
Vacancies Act, the court would likely interpret the two statutes so that they are in harmony with each
other.”” One way to do this would be to read Section 702 narrowly, so that the limitations in the Vacancies

{...continued)

the Principal Deputy shall be the First Assistant.”).

T See COrganizational Chart, SoC_ SEC. ADMIN., hitps://www.ssa_gov/org/ssachart. pdf (last visited Mar. 2, 2018).

77 See 144 Cong. ReC, $11037 (daily ed. Sept, 28, 1998) of Sen. Lich ) (describing “first assi * as “a term of
art that generally refers to the top deputy™); 42 US.C. § 902(b) (creating position of Deputy Commissioner and providing that
Deputy Commissioner will serve as Acting Commissioner during the Commissioner’s absence or disability or in the event of a
vacancy in the office).

™ See 42 U.S.C. § 902(b)(4); 5 US.C. §§ 3345(al2)-(3).

7 See 5 U.S.C. §§ 3345()2)-(3).

0 gee 42 ULS.C. § 902(b)(4).

# See 5 US.C. § 3346,

3 See 42 US.C. § 902(b)(4); Status of the Acting Director, Office of Management and Budget, 1 Op. O.L.C. 287, 290 (1977)
(outlining factors that determine what period is ble under the ci

# See 5 US.C.§ 3345,

1. § 3346,

¥ See 42 U.5.C. § 902(b)(4).

* £ CRS Legal Sidebar LSB10036, UPDATE: Wha's the Boss at the CFPB?, by Valerie C. Brannon and Jared P. Cole
{descnibing conflict over vacancy in the position of the Direetor of the Consumer Financial Protection Burcau in which the
outgoing Director invoked an ageney-specific statute to name an Acting Director, and the President subsequently nvoked the
Vacaneies Act to name a different person as Acting Director).

1 See, e.g., Watl v. Alaska, 451 ULS. 259, 267 (1981).

CRS TESTIMONY
Prepared for Congress




43

Congressional Research Service 10

Act govern. An alternative way to reconcile the two statutes would be to conclude because both statutes
confer discretion on the President, whichever the President invokes should control. * If a court determined
that the statutes instead irreconcilably conflict, it might turn to traditional principles of statutory
interpretation, such as the rule of favoring the more specific statute over the more general law.*
Ultimately, however, because of the dearth of case law interpreting either statute, it is difficult to draw any
definite conclusions as to how a reviewing court might resolve a legal challenge over the actions of the
Acting Commissioner,

¥ See Hooks ex rel. NLRB v. Kitsap Tenant Support Servs., 816 F.3d 550, 556 (9th Cir. 2016); English v. Trump, No. 17-cv-
2534, 2018 U.S. Dist. LEXIS 4571, at *24 (D.D.C. Jan. 10, 2018), appeal filed, No. 18-5007 (D.C. Cir. Jan. 12, 2018). It could
be argued, however, that this reading of the statute renders the express limitations of the Vacancies Act superfluous, suggesting
that such an mterpretation might not properly give effect to both statutes. See Conn, Nat'l Bank v, Germain, 503 1.8, 249, 253
(1992) (noting that courts should give effect to two statutes if that “would not render one or the other wholly superfluous™). See
also Morton v, Mancari, 417 U.S. §35, 550-51 (1974) (*The courts are not at liberty to pick and choose among congressional
enactments.”); but see Hooks, 816 F.3d at 556 (concluding that Congress intended the Vacancies Act to provide an alternative
process for temporarily occupying the office) (citing S. REp, No. 105-250, at 17 (1998)).

* See Radzanower v. Touche Ross & Co., 426 U.S. 148, 153 (1976) (noting “basic principle of statutory construction that a
statute dealing with a narrow, precise, and specific subject is not submerged by a later enacted statute covering a more
generalized spectrum™); Nitro-Lift Techs., L.L.C. v. Howard, 568 U.S. 17, 21 (2012) (noting that in “conflict[s] between laws of
equivalent dignity,” “the specific governs the general™). In such a situation, a court might conclude that Section 702 should
control because it is the more specific statute: Section 702 applies solely to the C 1551 while the V. ies Act g 11y
applies to the entire executive branch. Compare 42 U.S.C. § 902(b)(4), with 5 U.S.C. § 3347,

CRS TESTIMONY
Prepared for Cong




44

Chairman JOHNSON. Thank you.

What is the one thing you want us to get out of that comment?

Ms. BRANNON. There are some complicated statutes that gov-
ern this vacancy.

Chairman JOHNSON. And you follow the statutes?

Ms. BRANNON. I do.

Chairman JOHNSON. Thank you very much.

Mr. Richtman, welcome. Thanks for being here. Please proceed.

STATEMENT OF MAX RICHTMAN, PRESIDENT AND CEO, NA-
TIONAL COMMITTEE TO PRESERVE SOCIAL SECURITY AND
MEDICARE

Mr. RICHTMAN. Thank you, Mr. Chairman, Ranking Member
Larson, and members of the subcommittee. On behalf of the Na-
tional Committee to Preserve Social Security and Medicare, I want
to thank you for inviting me to testify at this morning’s hearing re-
garding the challenges faced by Social Security after being led for
5 years—over 5 years by a series of acting commissioners.

Before I present my statement, I just want to say on behalf of
the millions of members and supporters of the national committee,
I would like to express my thanks to you, Chairman Johnson, for
your many years of leadership on matters involving Social Security
and, of course, for your distinguished service to our country for
many years prior to that.

Turning to the subject of today’s hearing, I believe that extended
periods without a confirmed commissioner is obviously not desir-
able. When Congress decided to make the Social Security Adminis-
tration an independent agency back in 1994, one of the goals of the
legislation was to provide the agency with continuity of leadership.
In fact, I am told the Senate-passed version of the bill required the
President to nominate a new commissioner within 60 days of enact-
ment.

While desirable, we do not believe that the problems confronting
Social Security can be fixed simply by nominating and confirming
a new commissioner. Congress must also provide the new commis-
sioner with the resources he or she will need to do the job, and that
means adequate funding for this important agency. Unfortunately,
what we have seen in recent years is a steady decline in funding
for the agency at exactly the same time the workload has soared.

Mr. Larson mentioned 10,000 people being added to the roles
every day. It is about a million additional people added every year
for the last few years. This is not a time to be reducing funding.
In fact, the Social Security Administration’s budget has been cut by
a total of about 11 percent adjusted for inflation. These cuts have
forced the closing of field offices, shortening of office hours, reduc-
tions in overtime, shrinking of staff. And automation has helped
some but not enough to prevent the deterioration in levels of serv-
ice.

So it is not surprising that the quality and timeliness of the serv-
ice has declined. Getting an appointment to file a claim can take
weeks, and some offices—and those who visit an office without an
appointment have to wait hours in many cases. Service on the 800
number line has declined as well. Currently it takes about 20 min-
utes to reach a service representative. In 2010 it took about 3 min-
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utes. Many seniors simply hang up—give up and hang up. In fact,
we called the 800 number when you gaveled the hearing to order.
We are still on hold. We are told it will be about an hour.

So I wanted to also make a comment about how disturbing it is
when you look at the disability hearing situation. Over the past
few years, a historically high backlog has grown. There are over a
million cases waiting to be heard. Right now it takes about 600
days on average for a decision to be made. The human hardship
caused by these delays is enormous. People are losing their homes,
delaying healthcare declaring bankruptcy. And they are dying.
About 10,000 people die each year while waiting for a decision.

If this hearing goes for about 2 hours, two people will die during
the course of the hearing waiting for an appeals decision. Social Se-
curity’s administrative funding has been neglected for far too long.
I believe it is time for Members of Congress to adequately fund So-
cial Security so it can provide the vital services that American sen-
iors expect and deserve.

During the debate on the 2018 omnibus appropriations, the na-
tional committee urges members to provide the agency with 560
million additional dollars over this year’s appropriated level of
$12.4 million. This will increase and help restore some of the cuts
that were made since 2010, and cover—or begin to cover inflation.
We believe similar increases should be in the 2019 appropriations
bill.

To conclude, Mr. Chairman, we agree completely that having a
confirmed commissioner is important, but it is also important that
the agency has adequate funding. These two must be united if the
special—if the Social Security Administration is able to meet its ob-
ligations to the American people.

Thank you very much.

[The prepared statement of Max Richtman follows:]
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Chairman Johnson and Ranking Member Larson:

On behalf of the millions of members and supporters of the National Committee to Preserve Social
Security and Medicare, | want to thank you for holding this hearing focused on the challenges facing
the Social Security Administration (SSA) after over five years of acting commissioners, highlighting the
need for stable leadership for S5A. | am honored to testify before the Subcommittee today.

First a few words about our organization. National Committee members come from all walks of life
and every political persuasion. What unites them is their passion for protecting and strengthening
Social Security and Medicare, not just for themselves, but for their children and grandchildren as well.
Our members see Social Security as an inter-generational compact that protects all members of the
family. To them, itis a single integrated system of benefits that provides protection from birth to
death. Itis a system where all of its parts are equally important.

Through the services it provides, the S5A touches the lives of virtually all Americans, including the 67
million individuals who receive Social Security and Supplemental Security Income (551} benefits and
the over 173 million workers who are contributing to Social Security today. One out of every five
Americans receives monthly cash benefits from Social Security or 351, the major programs that 554
administers. This fact alone highlights the critical role customer service plays in the functioning of
this agency as it provides services to millions of Americans.

Importance of Today's Hearing

The National Committee agrees with you, Mr. Chairman, that the Social Security Administration
needs strong leadership. We also believe that the problems confronting SSA cannot be remedied
simply by nominating and confirming a new Commissioner. We urge Congress to also provide the
tools ded by a new Cc issi to deal with the agency’s challenges, and that means adequate

111 K Street, NE, Suite 700 = Washington, DC 20002 « 202-216-0420 * www.ncpssm.org
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funding for this critically important agency. Unfortunately, what we have seen in recent yearsis a
steady decline in funding for the agency at exactly the same time that its workload has soared.

Magnitude of S5A’s Responsibilities

Social Security is an essential economic lifeline for millions of America’s most vulnerable people,
including aged individuals and persons with disabilities, as well as their spouses, dependents and
survivors. At the end of 2017, 45.5 million people were receiving retirement and survivor benefits
and another 10.4 million disabled workers and their family members were receiving disability
benefits. In fiscal year 2017, S5A:

* Paid approximately $990 billion in benefits to over 69 million Social Security and SSI
beneficiaries;

*  Served about 42 million visitors to its network of 1,200 field offices nationwide;

* Completed over 5.6 million new applications for Social Security retirement, survivors and
Medicare benefits; almost 2.5 million applications for initial disability claims and almost
187,000 SS1 aged claims;

* Handled over 36 million calls on the agency's toll-free telephone service;

* Completed nearly 3.5 million program integrity reviews; and

* Posted over 279 million earnings reports to workers’ records.

While there is no denying the extraordinary magnitude of these achievements, recent reductions in
the agency's administrative budgets have taken their toll on the quality and timeliness of the services
the agency provides.

Effect of Budget Cuts

Budget cuts since 2010, estimated to equal 11 percent (after adjusting for inflation), have led to long
waits on the phone and in field offices for taxpayers and beneficiaries, as well as record-high disability
backlogs. While S5A's appropriation for FY 2018 is still a work in progress, both the Administration
and House appear intent on basically flat-lining the agency’s appropriation relative to FY 2017.
Unfortunately, the Senate Labor-HHS Appropriations Subcommittee has proposed to reduce the
House's proposed funding level for the agency by 5493 million. We strongly urge that funds made
available in the recently-enacted budget agreement provide SSA with at least an additional $560
million over the FY 2017 5SA appropriated level of $12.482 billion. This increase will help to restore
the cuts made since 2010 and cover inflationary increases in operating costs. We also believe a
similar increase should be included in the FY 2019 appropriations bill which would strengthen the
ability of a new Commissioner to address issues currently plaguing SSA.

55A has already made cuts in customer service to stay within the confines of these extremely tight
budgets, forcing it to close field offices, shorten office hours and shrink its staff. While SSA has
increased automation and reduced the number of Social Security statements that it provides, these
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efficiencies cannot compensate for the fact that SSA serves an additional one million beneficiaries
each year.

As workloads and costs grow and budgets shrink, S5A"s service has worsened by nearly every metric.
Further cuts—and make no mistake, static funding is a 5350 million cut—would force the agency to
freeze hiring, furlough employees, shutter more field offices, or further restrict field office hours
leading to longer wait times for the vulnerable seniors for whom S5A’s services are an essential
lifeline.

Additional reductions in S5A’s funding will only lead to further reductions in service. The agency has
already cut service significantly. Rather than compelling agency officials to cut even more deeply into
the sinew and bone of the agency, we call on the Congress to provide SSA with the resources it needs
to do its job as it should be done, with accessible, timely, and accurate service to all who need it.

Take a Number and Wait...

The American people can conduct business at 55A field offices in almost every community in the
country. Last year, 42 million people visited field offices to apply for benefits, replace lost Social
Security cards, and to report changes that might affect their future eligibility for benefits.

Since the end of FY 2016, 5SA lost over 1,000 field office staff, bringing the loss since 2010 to 3,500.
Under the funding level for FY 2019 proposed by the Trump Administration, those losses would
increase by another 1,000 staff. These reductions have taken a toll on customer service. Field offices
must serve nearly the same number of visitors with far fewer staff available for doing so. The result
has been increases in the length of time visitors must wait for an appointment. In some offices,
seniors are required to wait weeks for an appointment to file a claim while those who come to an
office without having an appeintment may wait for hours to speak with an agent. America’s seniors
deserve better than this.

SSA’s Toll-Free Telephone Service Also Faces Problems

SSA’s national toll-free telephone number is the gateway to the agency’s services. Thirty-six million
individuals used SSA’s toll-free service in FY 2017. Agents take claims for benefits, schedule
appointments and answer questions about SSA’s programs. Automated services are also available 24
hours a day, seven days a week.

Unfortunately, budget cuts have degraded the level of service provided by the teleservice centers as
well. Recent performance data indicate that most Americans who call the toll-free service experience
difficulties using it to resolve questions. The majority of callers give up without even getting through.
They either get a busy signal or hang up after lengthy waits. Wait times have worsened. In 2010 each
caller waited about 3 minutes to speak to an agent. Currently callers wait for an agent, on average,
about 20 minutes. This is unacceptable.
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Most Workers No Longer Receive Social Security Statements

The President’s FY 2019 budget proposes to mail only 15 million Social Security Statements, mostly to
individuals who are 60 or older and who have not yet filed for Social Security benefits. This is down
from over 150 million statements being produced as recently as 2010. These reductions, driven by
budget cuts, have occurred, even though section 1143 of the Social Security Act unambiguously
requires SSA to provide statements annually to most workers 25 and older.

This is yet another example of the harmful effects of budget cuts at 55A and illustrates how they have
sapped the ability of the agency to fulfill its obligations under the law. Congress should restore
funding for Social Security statements so that all Americans are informed annually of their rights and
benefits under the Social Security program.

Disability Appeals Backlogs are at Historic Highs

SSA administers the Social Security Disability Insurance (S5D1) and Supplemental Security Income (SSI)
programs. Under these two programs, SSA pays benefits to workers with impairments that are so
severe that they cannot support themselves and their families. The average processing time for
initial claims has held fairly steady at about 3 to 4 months.

Unfortunately, the same cannot be said for those individuals who appeal when their initial application
for benefits is denied. In that situation, the next step in the appeals process is to appear before an
administrative law judge, who decides the case. Over the past few years a historically high backlog of
hearing cases has developed. Currently, over one million individuals are caught in this backlog, and
each will wait over 600 days, on average, for a decision.

The hearing backlog has an enormous human cost associated with it. Waiting nearly two years for a
final decision, as a typical appellant does, causes financial and medical hardship. Some applicants will
lose their homes or have to declare bankruptcy while waiting for a decision on their appeal. Many
will experience a decline in health, and unfortunately, some will die. An estimated 10,000 individuals
died in FY 2017 while waiting for a decision. To set this in context, during the course of this hearing,
more than two individuals will have died while waiting for a decision on their disability claim. This
should not be an acceptable outcome.

The Path Forward

To summarize, the Social Security Administration faces enormous challenges in the years to come.
The largest age cohorts of the baby boom generation are only now reaching retirement age and their
need for services can be met only if the agency is enabled to meet these challenges with both strang
leadership in the form of a confirmed Commissioner and with adequate funding from Congress.
These two considerations must be united in tandem if SSA is to provide a level of service the
American people expect and deserve.
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Chairman JOHNSON. Thank you, sir.
Mr. Stier, welcome, and thanks for being here. Please proceed.

STATEMENT OF MAX STIER, PRESIDENT AND CEO,
PARTNERSHIP FOR PUBLIC SERVICE

Mr. STIER. Yeah. Thank you very much, Mr. Chairman, ranking
Member Larson, members of the committee. My name is Max Stier.
I am the president and CEO of the Partnership for Public Service.
We are a nonpartisan, nonprofit organization working to make the
Federal Government more effective.

This hearing is a terrific hearing to focus on a critical issue. We
have a broken system. No other democracy on this planet has a
new administration walking in with the requirement of putting in
4,000 political appointees, 1,200 of them requiring Senate confirma-
tion. So this is an issue that actually extends beyond Social Secu-
rity but clearly is a big issue here as well. And your hearing is crit-
ical to make sure that the spotlight is placed on it.

The problem is a big one. No administration has staffed quickly.
This administration is well behind prior administrations. We
tracked the top 630-some-odd appointments of those 1,200 that re-
quire Senate confirmation. Of those, only 274 are actually filled.
And you are looking at 218 where there is no nominee. That is a
big problem. There are big chunks of government where a critical
leader is simply not in place.

Mr. Chairman, you made a great point in your opening com-
ments. It matters. To have a temporary or an acting individual, in
my terms, it is the equivalent of a substitute teacher. They may be
a wonderful educator, but they get no respect. Everyone knows
they are not there for the long-term. People understand that they
are not going to take on the tough issues or think about long-term
solutions. And their decisions aren’t going to be viewed as final. It
is a real problem. Great people may be operating in those positions,
but they are operating with two hands tied behind their back. That
is no way to do things.

At SSA, it is not just the commissioner. You are talking about
three Senate-confirmed positions, and all three don’t have a perma-
nent person in place. You only have one nominee for the IG. That
is a big problem. And then it cascades through the rest of the orga-
nization where you have acting individuals in critical spots. So you
have an acting deputy commissioner for operations, an acting dep-
uty CIO, acting chief information security officer. And three of the
ten regional commissioners are also acting.

Having acting leadership at the top has consequences throughout
the organization. Hard to recruit people, hard to make decisions for
full-time folk if you don’t know who the real boss is going to be.
That is a big problem. These positions are critical to all kinds of
issues that are fundamental to the operations of SSA. And we need
to make sure we get folks in there.

A couple of facts about SSA that are worth focusing on for a sec-
ond. Note: Only about 4.3 percent of the SSA population workforce
itself is under the age of 30. There are six times as many people
in the IT workforce over the age of 60 than under the age of 30.
You are not going to get done the critical work you need to do with-
out the right workforce, and you don’t have it there right now.
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So, one—so what can you do about it? This committee hearing is
fundamental. So kudos to you for doing it. Five ideas for you. I am
going to run through them fast.

Number one. It is not just getting someone in place. That is fun-
damental. But you need to find the qualities and competencies
needed for these roles that are open. It is not good enough just to
have someone in the seat. You need to make sure you have got
someone who has got large management capabilities, can deal with
the IT transformation that needs to take place. So identify those
capabilities.

Number two, you need a job—that is a job description. Number
two, you need a performance plan. You need to make sure that
they are actually being held accountable for specific things that
need to be changed, and that needs to be transparent in real-time
so you understand whether they are doing the job and it is being
done well.

Number three, use the data that you already have. The Federal
employee viewpoint survey is a powerful tool to tell you what is
going on in these agencies. Not a good story at SSA. In 2012, it was
number six in our best places to work rankings. Today it is number
12 out of 18. That is a big drop. And if you look at the numbers
themselves, there are some big issues. So on the question, for ex-
ample, employees are encouraged to find better ways of doing
things, at SSA, that is only 55 percent of the employees would say
yes. That number is 18 points lower than our private sector bench-
mark. On the questions about are my talents being used while in
the workplace at SSA? Again, that is 54 percent. That is 23 percent
below a private sector benchmark.

Fundamentally, though, you have an incredibly mission-driven
workforce. So one area where their numbers are better than the
private sector to the question, I am willing to put in the extra ef-
fort to get my job done. You have got 95.6 percent of the employees
that are saying that. They care about what they are doing.

So now number four recommendation, consider tying the 6-year
term to confirmation. The chairman noted that you are 5 years into
a term. You do need a long tenure if you are going to get real work
done and to do real transformation. You know, average tenure of
an ordinary public political appointee is 18 months to 2 years. That
is one of the big problems for government. You have got short-term
leaders not aligned to the long-term needs of the organizations they
run. A 6-year term makes sense, but only—it makes sense only if
it is real, if the person walking in has that full tenure. That is not
what you have right now.

And then you all have responsibility for more than the Social Se-
curity Administration. Please do this for the other agencies you are
looking out for as well, because these same issues play out across
the board.

Thank you very much.

[The prepared statement of Max Stier follows:]
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Chairman Johnson, Ranking Member Larson and members of the subcommittee, thank you for the
opportunity to appear before you today. 1 am Max Stier, President and CEO of the Partnership for Public
Service, a nonpartisan, nonprofit organization that works to revitalize our federal government by inspiring
a new generation to serve and by transforming the way government works.

The Partnership works to inspire and educate mission-critical talent on the importance and rewards of
public service. We also work with government leaders to prepare them to build strong teams, drive
innovation, and work across organizational boundaries to deliver results for America. Our work includes
all aspects of how the federal government manages people — attracting them to government, leading and
engaging them, supporting their development, managing performance — all the essential ingredients for
creating, developing and maintaining a world-class workforee. We also honor the important contributions
that federal employees make every day to help strengthen and protect our country through our annual
recognition of excellence in the civil service with the Samuel J. Heyman Service to America Medals
program.

The Partnership’s programs and activities largely center around the need for strong, capable leaders in the
federal government, in both career and political leadership positions. The reason for that is simple and
straightforward — leadership is intrinsically tied to the ability of any « ization to be successful. 1 hope
that my testimony today will provide insight into the effects that leadership vacancies have on agencies,
the crucial need for early and ongoing planning by both presidents-elect and presid on how to fill
those vacancies, ways that the administration and Congress can each work to reduce vacancies in
leadership positions, and ways to increase transparency into which important federal positions are vacant.

Impact of Vacancies on Agency Operations

The Subcommittee on Social Security is right to focus on leadership positions left vacant within the
Social Security Administration (SSA). SSA is not a cabinet level agency but is more familiar to most
Americans than other federal agencies. Americans expect the agency to provide financial security to us in
the later years in life and ensure needed support for those who qualify for disability payments.

SSA employs a workforce of more than 60,000 full-time equivalent employees through a network of
1,200 field offices across the country and the world. SSA benefits will reach approximately 71 million
individuals this year. Through administration of the Old-Age Survivors Insurance, Disability Insurance
and Supplemental Security Income programs, SSA distributed approximately 8985 billion in payments in
fiscal year 2017. SSA also in fiscal year 2017 completed 5.6 million survivor claims, 2.4 initial disability
claims, over 595,000 disability reconsiderations, and handled over 36 million phone calls through its
national 800 number.'

SSA serves every American at some point in their lives, and its mission requires sustained attention and
consistent leadership. Each year, the SSA Office of Inspector General (itself under acting leadership since
May of 2016) identifies the top management and performance challenges facing the agency. The list
includes:

improving customer service;
modemizing information technology infrastructure;
securing information systems and protecting sensitive data;
reducing improper payments and increasing overpayment recoveries;
improving administration of the disability programs;
hening planni vy, and accountability; and

tr
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= Annual Performance Report FY 2017 - FY 2019.” Social Security Administration, February 2018, pp. 34, 32-34,
37, hutps:/i'www.ssa.govibudeetFY 19Files/ 201 9APR.pdf.
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»  strengthening the integrity and protection of the social security number.”

These are daunting challenges, and addressing them successfully starts with a vision and a strategy set by
a dedicated team of both political and career leaders.

There are three full-time Senate-confirmed positions within SSA, both the commissioner and deputy
commissioner as well as the inspector general.” Of these positions, there are no nominees for

c issi or deputy e issioner, and the nominee for inspector general has been pending in the
Senate since October 2017, The last Senat firmed c« issioner of SSA left the agency in 2013 and
the position has been filled by acting officials over the last five years.

v ies in presidentially-appointed Senate-confirmed (PAS) positions across the government are
expected, given the short-term nature of political positions. Even so, the number of vacancies and their
duration can be diminished through advance planning and effective actions by an administration and the
Senate,

Career civil servants are often designated to serve temporarily in vacant Senate-confirmed positions in an
acting capacity because they are senior and highly-regarded leaders in their agencies — as is the case of
SSA’s current acting commissioner. In other cases acting officials are political appointees who have had
distinguished careers and have earned the confidence and trust of the president — as was the case of the
previous acting commissioner.

The reality is, though, that acting officials often are not able to operate with the full perceived authority
that flows from Senate confirmation. Some acting officials do not feel like it is their place to make long-
term policy, operational, or management decisions that will bind their successors. I often make an analogy
to substitute teachers here — they are skilled professionals who have much to offer their students, but they
are not perceived by those around them as having the full authority of the teacher, and they do not view
themselves as having the right to make decisions with long-term impact, Saying “I am acting™ is simply
not as powerful as saying “1 was nominated by the President and confirmed by the U.S. Senate.”

Vacaneies in top leadership positions may cause harm to an organization's ability to carry out its mission.
The Partnership has found that high-level vacancies in particular can have the effect of slowing decision-
making, ultimately diluting agencies’ ability to best serve the public interest. For example, the Partnership
believes that over the years, frequent and often lengthy vacancies at the Department of Homeland
Security have been a key driver of the agency’s performance and morale challenges. Thad Allen, the
former commandant of the Coast Guard, has said that when there is a vacancy, “people who are in an
acting capacity feel they do not have the power to make long-term changes and do what they need to do.™
Another senior official who held positions at the departments of State and Defense under Presidents
George W. Bush and Barack Obama characterized agencies as being thrown into neutral gear when there
are acting ofﬁcials. He said that those serving in an acting capacity usually “take the path of least
resistance.”

* “Fiscal Year 2017 Inspector General's Statement on the Social Security Administration’s Major M; and
Performance Challenges.” Office of the Inspectar General, Social Security Administration, November
2017.

* Three of the seven members of the agency’s part-time advisory board are also Senate-confirmed positions.
* Written testimony of Max Stier, prepared for the House Committee on Homeland Sceurity hearing entitled, “Help

Wanted at DHS: Implications of Leadership V ies on the Mission and Morale.” P hip for Public
Service, December 12, 2013.

*“Government Disservice: O ing Washil Dysfunction to Imp i ional Stewardship of the
E ive Branch.” P, hip for Public Service, September 2016, p. 29,

hittps:ourpublicsery

ice.org/publications/viewcontentdetails php?id=589
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Another impact of long-term vacancies at the top of an agency is that decisions about filling other senior
leadership positions are sometimes put on hold. An agency’s ability to recruit the best candidates for these
jobs is diminished without permanent leadership. A big factor for anyone considering a job is who the
boss will be. Uncertainty created by temporary leadership exacerbates what is already a tough recruiting
environment.

The vacaney at the top is likely contributing to the existence of vacancies in other political or career
leadership positions within SSA. The position of deputy commissioner for operations is vacant, having
previously been held by the individual now serving as the acting commissioner, As of January 2018, the
position of acting associate commissioner for international programs is vacant, and acting officials are
serving as the deputy chief information officer and associate commissioner for information security/chief
information sccurity officer — two key positions responsible for taking on the agency’s enormous
challenges with information technology modemization and ensuring the ageney’s cybersecurity. Other
positions filled by acting officials include three of the agency’s ten regional commissioners, the deputy

I issioner for e ications, and the deputy ¢ issioner for legislative and e ional
affairs.”

And finally, vacancies also create ripple effects that can cause stress on the agency. When leadership
positions are vacant, employees may feel uncertainty about the future direction of their agency. Also, each
level of leader must move up a notch in a temporary capacity when there is a vacancy, This disrupts
agency operations and in reality puts many leaders in the position of being “dual-hatted” — they assume
duties of the position one notch above but are expected to ensure the execution of their regular jobs. In
particular, oversight of an agency's management can suffer when the deputy — who is supposed to be the
chief operating officer of the agency — must serve as the acting head of the agency.

Importance of Transition Planning

While presidents should be prepared to fill vacancies at any point in an administration, the need for
attention to vacancies obviously becomes more acute during presidential transitions, The task of a U.S.
presidential transition is one the greatest organizational challenges in the world. There are about 1,200
Senate-confirmed positions and about 4,000 politically appointed positions overall.

The Partnership and Washington Post have been tracking the status of nominations and confirmations for
638 key positions requiring Senate confirmation.” For these positions as of March 4, 2018, 273 nominces
have been confirmed, 139 have been nominated but not yet confirmed, and eight have been announced
but not formally nominated. There are no announced nominees for the other 218 positions.

Vacant positions with significant responsibilities related to security and the economy include the
ambassador to the Republic of South Korea, the assistant secretary for nuclear energy at the Department
of Energy, director of the National Counterterrorism Center and, of particular note to this committee,
numerous top positions at the Treasury Department, including deputy secretary, chief financial officer,
under y for d ic finance, and several assistant secretary positions, Other important vacant
positions include the commissioner of the Internal Revenue Service, which is undertaking the enormous
task of implementing the new tax law, and the director of the U.S. Census Burcau, which is in an intense
period of planning for the 2020 decennial census. In total, these widespread vacancies have negative
implications on the administration’s ability to govern effectively and implement management reforms.

““Social Security Administration Organization Charl.” Social Security Administration, January 5, 2018,
hitps:/www ssa poviore/ssachart pdl’
1gtonpost.com/graphics/politics/trump-administration-
Tuim_term=. 98bifd 1 47095

7 hitps:/fwww. was
: ack




57

The number of key nominations put forward by President Trump at this point in the presidency is lower
than that of his three most recent predecessors. But it is also important to remember that the average time
that it has taken the Senate to confirm President Trump’s nominations, 79 days, is also considerably
longer than the average time for his predecessors at this point in their terms (60 days for President
Obama, 42 for President George W. Bush, 47 for President Clinton, and 51 for President George H.W.
Bush). Many non-controversial nominees experience unnecessary delays — delays which have the
negative impacts discussed above but also discourage qualified people from wanting to serve in Senate-
confirmed positions and place nominees in limbo while awaiting Senate action, often for months at a
time.

The nomination and confirmation process is a shared responsibility of the President and the Senate, and
the data make clear that there is room for improvement on both ends. Given that the process requires a
series of complicated sequential steps—Ilike finaneial disclosure, a background investigation, and Senate
confirmation—it is critical that transition teams begin identifying and vetting potential nominees for these
major positions as carly as possible during the election and transition period. This reduces the amount of
time that these critical positions experience leadership gaps that are dangerous for our country’s security
and well-being. The Senate also should consider process reforms that would preserve its role of diligent
vetting yet ensure that non-controversial nominees are not delayed in the confirmation process.

Importance of Leadership on Agency Morale

The Partnership releases the annual Best Places to Work in the Federal Government™ rankings of federal
agencies based largely on the results from the Federal Employee Viewpoint Survey (FEVS) administered
by the Office of Personnel M nent. We rank agencies by size and function, and we also analyze the
key drivers of employee engagement — in other words, the factors that have the biggest impact on how
employees view the agencies in which they work.

Employee engagement and commi t are two necessary ingredients in developing high-performing
organizations and attracting top talent. The rankings are also an important tool for congressional oversight
and for ensuring that employee engagement is a top priority for government managers and leaders, They
provide a mechanism for holding agency leaders accountable for the health of their organizations, serve as
an early warning sign for agencies in trouble, offer a roadmap for improvement and give job seckers
insight into how federal employees view their agencies.

Since the rankings began in 2003, one thing has been clear — leadership is the number one driver of
engagement. Employees who hold their leaders in high regard are more likely to be motivated, and that
drives better performance.

In the 2017 Best Places rankings, SSA ranks 12 out of the 18 large agencies in overall employee
engagement, with a score of 63, which is the same score that the agency had in 2013 but is down from a
score of 66 two years ago. In the years that we have been tracking Best Places scores, SSA's highest
score was in 2010, with a score of 71.6. From 2007 to 2016, SSA’s engag score ded the
median score of large agencies, but dipped slightly below the median in 2016.

The Best Places report tracks results of questions related to senior leaders, who are defined in the FEVS
survey as the heads of departments and agencies and their immediate leadership team who are responsible
for directing the policies and priorities of the department or agency. This “Effective Leadership: Senior
Leaders™ category measures the employees views on: respect for the organization’s senior leaders; how
well senior leaders generate high levels of motivation and commitment in the workforce; whether senior
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leaders maintain high standards of honesty and integrity; and how well
information to employees.

In this “Senior Leaders” category, S5A ranks 13 out of the 18 large agencies, with a score of 46.5. This
marks the second year of a decline in score in this category, from 49.4 in 2015. The highest score in this
category over the last decade was 57.4 in 2011. While the score has fluctuated in recent years, the long-
term trend shows that SSA was in the upper quartile of large agencies from 2007 to 2012, dropped but
was still above the median from 2013 to 20135, and then slipped below the median in 2016, On one of the
key FEVS questions about senior leadership in the latest survey, only 37.8 percent of employees agreed
that the senior leadership generates high levels of motivation and commitment to the workforce.

A strategy to improve these scores begins with filling key vacancies, starting with the commissioner and
the senior leadership team. Permanent leadership would also enable SSA to better address other arcas
where the Best Places scores show need for improvement. For example, SSA ranks 16 out of 18 of the
large agencies in the “Empowerment” category, which measures employee satisfaction with their
involvement in decisions affecting their work. Improving employee empowerment is particularly
important given that the agency has shed nearly 6,000 employees since 2010 while serving an aging
population that increases its workload.

Senior leadership performance plans should ensure that the senior leaders are held accountable for
improving employee engagement. These efforts should include reducing communications barriers,
building employee trust and confidence through open ¢ ications, holding employee listening
sessions, and taking concrete actions to respond to employee concerns, ideas, and feedback. Broader
efforts should include making leadership development a priority and investing in cultivating the next

2 ion of career leaders within the agency. In all these efforts, solicitation of employee feedback and
fostering effective working relationships with unions and employee representative organizations can help
agency leaders better identify, understand, and respond to employee perspectives. S5A should monitor
and measure the results of its employment engagement efforts, including through “pulse” surveys to track
progress on key metrics.

Recommendations to Reduce Vacancies and Increase Transparency of Vacancies

Through its Center for Presidential Transition, the Parmership serves as a repository of institutional
knowledge from previous presidential transitions and provides hands-on assistance to both outgoing and
incoming administrations on the execution of transitions. Filling critical Senate-confirmed positions as
quickly as possible with the right people should be a priority of any presidential transition. Through our
work with past transition teams of both parties, the Partnership has identified a number of ways to reduce
the number of vacancies in Senate-confirmed positions, improve oversight of the transition process and
provide transp vy into appoi

1. Congressional committees should perform rigorous oversight.

Congressional committees and subcommittees should do exactly what this subcommittee is doing today —
conduct oversight of the operations of their agencies. Committees can help draw attention to the
importance of filling key vacancies — as Chairman Johnson and Ranking Member Larson did in their
letter of February 2017 to the president urging prompt nomination of a commissioner for SSA, and as the
subcommittee is doing today. Congress also should signal to agency leaders, whether acting or confirmed,
that they hold them responsible for forward-looking stewardship of the agencies. One of the best ways
that members of this subcommittee and staff could do this is to visit SSA field offices and processing
centers to meet and see firsthand the work of employees on the front lines, who through their unfiltered
views can offer valuable insights that can help guide oversight.

5
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2. Congress should reexamine the Vacancies Act to ensure clarity in the law and create a central
location for reporting vacancies in real time as they occur.

The Federal Vacancies Reform Act addresses the issues of who can serve in an acting position and how
long an individual can serve in an acting capacity. The Act has generated some confusion over where and
how its limits are applied. Moreover, agency reporting on vacancies typically is not timely, and therefore
no reliable public source for capturing government-wide data on federal vacancies exists. Congress
should conduct oversight of the Vacancies Act, ensure that lines of succession are understood, and require
real-time reporting into a public database for positions subject to Senate confirmation.

3. The administration must identify, vet and submit nominees for top Senate-confirmed positions at a
guicker pace.

The president needs to ensure that his White House has a robust system for developing a pipeline of
qualified candidates, vetting those candidates, and submitting nominees to the Senate at a much quicker
pace to fill existing vacancies.

4. The Senate should streamline the process for non-controversial nominees.

Building on an expedited process established in 2011 for certain nominees, the Senate should improve
rules that enable prompt confirmation of non-controversial nominees.

5. Nominee paperwork must be streamlined.

The amount and complicated nature of the paperwork that a nominee is required to complete is daunting,
often duplicative and discourages qualified people from serving in these positions. The paperwork
required for both pre-nomination and Senate vetting must be reexamined and streamlined in order to
move nominees through the process more quickly and remove some of the overly burdensome
disincentives for serving in these positions,

6. Reduce the number of nominations that require Senate confirmation.

Currently, the Senate must advise and consent on about 1,200 PAS positions.® Congress should work to
reduce this number where possible — either by eliminating the Senate confirmation requirement or
converting them to career positions — to enable the White House and the Senate to concentrate vetting on
the highest-level positions. For example, the Senate provides advice and consent on a number of positions
that are primarily managerial, such as chief financial officers. These types of positions that are less
partisan by nature could be converted to carcer positions, thus reducing the burden on both the White
House and the Senate. Congress should also consider whether there are other Senate-confirmed positions
that should have fixed terms such as the six-year term that the SSA commissioner has, in order to provide
stable, long-term leadership.

7. The Office of Presidential Personnel and agencies should maintain detailed position descriptions for
all priority Senate-confirmed positions, and political appointees should have clear performance
plans.

Transition personnel teams spend much of the initial transition period in trying to understand exactly what
each political position does and what qualifications a nominee should possess to succeed in a given

# In addition, more than 900 judicial nominations require advice and consent.
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position. The Partnership found in 2016 that the transition teams did not have this information in any
comprehensive or consistent way, and so we created over 400 position descriptions for the transition
teams with the input of experts and former office holders. Having a comprehensive and up-to-date
position description for each of these jobs would allow the transition teams to focus immediately on
recruiting and vetting high quality nominees, thus reducing the amount of time needed to identify quality
candidates. Also, unlike senior career leaders, who are required to have performance plans, political
appointees often lack performance plans, which help hold officials accountable for management
responsibilities and employee engagement. Congressional oversight can help ensure that these position
descriptions and performance plans are in place.

8. There should be greater transparency into non-Senate confirmed political appointments.

Political appointments that do not require Senate confirmation often are not publicly announced. Yet
these non-PAS appointees are often very senior officials within agencies, and sometimes can serve as
acting officials for unfilled Senate-confirmed positions. The public should have visibility into who the
non-PAS appointees are and what positions they hold.

Conclusion

Chairman Johnson, Ranking Member Larson and members of the subcommittee, thank you again for the
opportunity to share the Partnership’s views on the impacts of vacancies and our recommendations on the
way forward to help SSA and the federal government as a whole operate effectively with a core team of
leaders in place. We look forward to being of assistance to you as you consider these issues.



61

Committee on Ways and Means
Witness Disclosure Requirement — “Truth in Testimony™
Required by House Rule XI, Clause 2(g)

Your Name:
M ar Sther
1. Are you testifying on behalf of a Federal, State, or Local Government entity? Yes | No
a. Name of entity(ies). O

b. Briefly describe the capacity in which you represent this entity.

2. Are you testifying on behalf of any non-governmental entity(ies)? Yes | No
a. Name of entity(ies). R m

et Rioh.Senice
b. Bricfly describe the capacity in which you represent this entity.

CED> .

3. Please list any Federal grants or contracts (including subgrants or subcontracts) which you have
received during the current fiscal year or either of the two previous fiscal years that are related to the
subject matter of the hearing:

4, Please list any grants, contracts, or payments originating from foreign gover which you have
received during the current calendar year or either of the two previous calendar years that are related to
the subject matter of the hearing:

5. Please list any offices or elected positions you hold.

6. Does the entity(ies) you represent, other than yourself, have parent organizations,
bsidiaries, or par hips you are not representing? Yes \ﬁ

O

7. Please list any Federal grants or contracts (including subgrants or subcontracts) which were received
by the entity(ies) you represent during the current fiscal year or either of the two previous fiscal years,
which exceed 10 percent of entity(ies) revenues in the year received. Include the source and amount of
each grant or contract. Attach a second page if necessary.

8. Please list any grants, contracts, or payments originating from foreign governments which were
received by the entity(ies) you represent during the current fiscal year or either of the two previous fiscal
years related to the subject matter of the hearing. Include the source and amount of each grant or
contract. Attach a second page if necessary.




62

Chairman JOHNSON. Thank you, sir, for your testimony.

We will now turn to questions.

As is customary for each round of questions, I will limit my time
to 5 minutes and will ask my colleagues to also limit their time to
5 minutes.

Ms. Curda, yesterday GAO confirmed what we all know—Social
Security has been led by an Acting Commissioner for too long.

What does it mean for an agency to be in violation of the Vacan-
cies Reform Act?

Ms. CURDA. Chairman Johnson, after the expiration of an offi-
cial’s allowed period of acting duty, the position is to remain va-
cant. And the nondelegable functions and duties of that position
can only be performed by the head of the agency. To determine any
impact, the agency would need to determine if any actions that
were taken by the acting commissioner after November 17 were
nondelegable. In other words, they could only be performed by the
commissioner and nobody else. Any such action taken in violation
of the act would have no force or effect and may not be ratified.
Where violations have occurred in the Vacancies Act, it is the agen-
cy’s responsibility to determine if any actions that were taken were
nondelegable.

Chairman JOHNSON. Thank you.

Ms. Brannon, right now we are more than 5 years into the cur-
rent 6 year Commissioner’s term. Knowing how long the Senate
can take sometimes, if the President wanted to, could he nominate
someone for the next term right now? And if not, why not?

Ms. BRANNON. The President could probably nominate someone
for the next term. I think the Social Security Act, however, would
prohibit—while there is still a vacancy in the office, I don’t think
someone could be appointed to that next term because the statute
says that if a commissioner is appointed to the term of office after
the commencement of that term, they may only serve for the re-
mainder of that term. So so long as there is a vacancy in the office,
anyone who is appointed in the middle of a term can only serve for
the remainder of a term.

Chairman JOHNSON. So do we need to change that rule?

Ms. BRANNON. You could.

Chairman JOHNSON. Thank you very much.

Mr. Larson, I recognize you.

Mr. LARSON. Well, thank you, Mr. Chairman. I want to thank
the witnesses as well.

I am struck by a number of things, and I will start with what
Mr. Richtman had to say, and that is that by putting somebody in
place is not going to solve, at least listening to all your testimonies,
the problems that Social Security faces long and short-term. And,
Mr. Stier, I especially liked the example where you say we put
somebody in for a short-term period to solve what are long-term
problems for the country.

Ms. Curda, you elaborated a lot on the technology aspects of this
and said while, on one hand, that Social Security was addressing
some of these issues, that they failed to follow through. That fail-
ure, is that based as Mr. Richtman said, on lack of resources, or
is it technical ability? Is it because of what Mr. Stier said? Because



63

the age of people is different and people with different capabilities
aren’t in those positions?

Could you elaborate more on what GAO’s findings were?

Ms. CURDA. Certainly.

I think the main issue with SSA’s information technology is the
size of the legacy IT operations that they have. They have systems
that are running on software that uses a programming language
that was most prevalent in the 1950s and the 1960s called

Mr. LARSON. Wonderful.

Ms. CURDA [continuing]. COBOL.

Mr. LARSON. Is it radioactive?

Ms. CURDA. I don’t think they even teach it anymore. And so
they are dependent on people——

Mr. LARSON. So we are operating in the—and Social Security
takes great pride in saying that its loss ratio is like 99 percent,
which makes it one of the most—and the envy of the private sector
insurance world would love to have that kind of loss ratio, and yet
we see these glaring failures. You know, wait times, 600 days, as
the chairman was saying, to me, that is totally unacceptable, 4-
hour waits. Are they still on hold waiting for your call, Max?

Mr. RICHTMAN. Yes, sir.

Mr. LARSON. This is just—we cannot, as an institution, as gov-
ernment, you know, sworn to serve our constituents, to allow this
to go forward.

What improvements could be made and does it need the funding
of these resources to overhaul a system that has been in place since
the 1950s?

Ms. CURDA. We would recommend that they—we have rec-
ommended that they modernize their legacy systems.

Mr. LARSON. Well, when you recommend that, what does that
mean? Do you suggest a specific remedy? Do you—specific tech-
nology?

Ms. CURDA. Well, let me just break it down for you.

They spend currently $1.8 billion on information technology, and
that is split into two major categories. 1.1 billion is spent on oper-
ations and maintenance of those legacy systems.

Mr. LARSON. Oh, wow.

Ms. CURDA. And only 0.7 billion is spent on development, which
is essentially where you get to create new and better systems.

So a focus on shifting more resources into the development side
is needed. They have 66 total systems, of which six are major sys-
tems.

Mr. LARSON. So let’s take it as a given based on what you are
saying, and we can gather this from the written information as
well, that we are woefully negligent on the technology side. But as
Mr. Richtman pointed out, still for that human contact, and as Mr.
Stier pointed out with the age of the agency people there, what will
we have to do there as well?

Mr. Richtman, you know, it seems to me like we have a——

Mr. RICHTMAN. I think the resources are inadequate across the
board. I don’t have a specific number. I did point out that we have
written to the appropriators asking for an addition of about $460
million for fiscal 2018 and about that much for fiscal 2019.
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You know, I mentioned to Mr. Larson when—before the hearing
started that I was in Florida for a townhall meeting with one of
your colleagues last Friday night. And a woman asked a question.
She started by saying she waited for 4 hours to talk to somebody
in a Social Security office. And then she said, “Don’t you people in
Washington understand what it means to have to wait 4 hours or
to wait 600, 700 days to get a hearing?” And she included me in
“those people in Washington” when she said that.

And she did want to understand why Members of Congress don’t
ﬂppreciate all of that, and I didn’t really have a good answer for

er.

Mr. LARSON. Well, I know my time is up, Mr. Chairman, but
I would like, in a second round, to come back to Mr. Stier.

Thank you for your five recommendations, because I would like
to explore those further. And, Ms. Brannon, we both commented
when you were speaking that, wow, did Congress really write that?
Based on how you were explaining it, we could barely follow it.

But one thing we would like to see is what your recommendation
would be to improve it. This happens frequently at hearings. I don’t
know if my other colleagues feel the same way. But oftentimes we
get people who tell us very specifically what they think is wrong
but then don’t offer a suggestion as to how we should improve it
or how we could make it better. So in the next round.

Thank you Mr. Chairman.

[Member Submission for the Record follows:]



65

Reuters: Banks scramble to fix old systems as IT
'‘cowboys' ride into sunset
By Ama Irrera, April 10, 2017

NEW YORK (Reuters) - Bill Hinshaw is not a typical 75-year-old. He divides his time

dchildren — and helping U.S.

between his family — he has 32 grandchildren and great-gi

p

companies avert crippling computer meltdowns.

A worker guides the first shipment of an IBM System Z mainframe computer in
Poughkeepsie, New York, U.S. March 6, 2015. Picture taken March 6, 2015, Jon
Simon/IBM/Handout via REUTERS

Hinshaw, who got into programming in the 1960s when computers took up entire rooms
and programmers used punch cards, is a member of a dwindling community of IT
veterans who specialize in a vintage programming language called COBOL.

‘The Common Busi Oriented 1 was developed nearly 60 years ago and has
been gradually replaced by newer, more versatile languages such as Java, C and Python.
Although few universities still offer COBOL courses, the language remains crucial to
businesses and institutions around the world.

In the United States, the financial sector, major corporations and parts of the federal
government still largely rely on it because it underpins powerful systems that were built
in the 70s or 80s and never fully replaced. (GRAPHIC: tmsnrt.rs/2nMF18G)

And here lies the problem: if something goes wrong, few people know how to fix it.

The stakes are especially high for the financial industry, where an estimated $3 trillion in
daily commerce flows through COBOL systems. The language underpins deposit
accounts, check-clearing services, card networks, ATMs, mortgage servicing, loan

ledgers and other services,
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The industry’s aggressive push into digital banking makes it even more important to
solve the COBOL dilemma. Mobile apps and other new tools are written in modern
languages that need to work seamlessly with old underlying systems.

That is where Hinshaw and fellow COBOL specialists come in. A few years ago, the
north Texas resident planned to shutter his IT firm and retire after decades of working
with financial and public institutions, but calls from former clients just kept coming.

In 2013, Hinshaw launched a new company COBOL Cowboys, which connects
companies to programmers like himself. His wife Eileen came up with the name in a
reference to “Space Cowboys,” a 2000 movie about a group of retired Air Force pilots
called in for a trouble-shooting mission in space. The company’s slogan? “Not our first

rodeo.”

Of the 20 “Cowboys” that work as part-time consultants many have reached retirement
age, though there are some “youngsters,” Hinshaw said.

“Well, I call them youngsters, but they're in their 40s, early 50s.”

Experienced COBOL programmers can earn more than $100 an hour when they get
called in to patch up glitches, rewrite coding manuals or make new systems work with
old.

For their customers such expenses pale in comparison with what it would cost to replace
the old systems altogether, not to mention the risks involved.

Antony Jenkins, the former chief executive of Barclays PLC, said for big financial
institutions — many of them created through multiple mergers over decades — the
problems banks face when looking to replace their old technology goes beyond a
shrinking pool of experts.

“It is immensely complex,” said Jenkins, who now heads startup 10x Future
Technologies, which sells new IT infrastructure to banks. “Legacy systems from different
generations are layered and often heavily intertwined.”
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IBM engineers work with a System 360 mainframe computer using business programs
t photo

written in an early version of the COBOL | in this undated hand

=}

obtained by Reuters March 31, 2017. IBM/Handout via REUTERS

Some bank executives describe a nightmare scenario in which a switch-over fails and
account data for millions of customers vanishes.

The industry is aware, however, that it cannot keep relying on a generation of specialists
who inevitably will be gone.

The risk is *not so much that an individual may have retired,” Andrew Starrs, group
technology officer at consulting firm Accenture PLC, said. “He may have expired, so
there is no option to get him or her to come back.”

International Business Machines Corp, which sells the mainframe computers that run on
COBOL, argues the future is not so bleak. It has launched fellowships and training
programs in the old code for young IT specialists, and says it has trained more than
180,000 developers in 12 years.

“Just because a language is 50 years old, doesn’t mean that it isn’t good,” said Donna
Dillenberger, an IBM Fellow.

But COBOL veterans say it takes more than just knowing the language itself. COBOL-
based systems vary widely and original programmers rarely wrote handbooks, making
trouble-shooting difficult for others.

“Some of the software [ wrote for banks in the 1970s is still being used,” said Hinshaw.
That is why calls from stressed executives keep coming,

“You better believe they are nice since they have a problem only you can fix,” he said.
Hinshaw said the callers seem willing to pay almost any price and some even offer full-
time jobs.
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Oliver Bussmann, former chief information officer of UBS AG, said banks usually tap
into their networks of former employees to find COBOL experts. Accenture’s Starrs said
they go through a “black book™ of programmer contacts, especially those laid off during
or after the 2008 financial crisis.

The industry appears to be reaching an inflection point, though. In the United States,
banks are slowly shifting toward newer languages taking cue from overseas rivals who
have already made the switch-over.

Commonwealth Bank of Australia, for instance, replaced its core banking platform in
2012 with the help of Accenture and software company SAP SE. The job ultimately took
five years and cost more than 1 billion Australian dollars ($749.9 million).

Accenture is also working with software vendor Temenos Group AG to help Swedish
bank Nordea make a similar transition by 2020. IBM is also setting itself up to profit
from the ch lespite its defense of COBOL’s relevance. It recently acquired
EzSource, a company that helps programmers figure out how old COBOL programs

work.

In the meantime, banks scramble has revived careers of those who retired or were let go,
and whose expertise, until recently, was considered obsolete.

One COBOL programmer, now in his 60s, said his bank laid him off in mid-2012 as it
turned to younger, less expensive employees trained in new languages.

In 2014, the programmer, who declined to be named to avoid jeopardizing current
professional relationships, was brought in as a contractor to the same bank to fix issues
ient had not anticipated.

“The call back to the bank was something of a personal vindication for me,” he said.
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Wall Street Journal: Cobol Is Dead. Long Live Cobol!

By Gary Beach, October 2, 2014

Want in on an amazing fact?

Eighty percent of the world’s daily business transactions rely on a 59-year-old
programming language called Cobol, short for “Common Business Oriented Language.”
Global commerce depends so much on Cobol that if its” 220 billion lines of installed code
were mysteriously erased business would be catapulted back to the “B-Commerce” era,

As in “barter.”

While the pivotal importance of Cobol is clear, its” image among CIOs is a murky mash-
up between Rodney Dangerfield and Mark Twain: it earns little respect as a strategic

asset, even among ardent supporters; and reports of its impending death are exaggerated,
with even staunch critics claiming Cobol could be operational deep into the 2030 decade.

What accounts for the longevity of Cobol?

As Scott Colvey, a writer for The Guardian wrote in 2009, “Cobol is to business what the
combustion engine is to motoring: it has been around so long, and installed in so many
places, that doing something different would be impossibly costly.”

If you run hardware long enough, it breaks. If you run software long enough, it works.
Cobol works. As the C10 of a Fortune 350 firm who requested anonymity because he
didn’t want to be associated with a story about Cobol, told me, “Cobol is the most
extraordinarily efficient programming language ever written,”

“Cobol is alive and well,” says Steven A. Mills, IBM senior vice president and group
executive, Systems and Software. He should know. Decades after journalist Stewart
Alsop predicted the last mainframe would be unplugged, over 20,000 mainframe
computers, 49% of them from IBM, remain tethered to their power sources. Most running
Cobol,
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But the technological health of Cobol is not its” biggest future challenge. As hundreds of
thousands of Baby Boomer tech workers with Cobol experience retire, and younger
workers prefer to code in Java and C#, the future of Cobol is very human.

Cobol needs more mechanics.

One of Cobol’s most senior mechanics is Edmund Lalli, a 73-year old senior systems
programmer with AriFleet. Mr.Lalli, who wrote his first line of Cobol in 1964, says “itis
understandable that younger people are attracted to the newer languages, but they should
also learn Cobol. I worry about a tipping point in five years where the number of Cobol
programmers drops precipitously.”

That tipping point doesn’t worry David Dischiave, associate professor and director of
Global Enterprise Technology, Syracuse University, who says, “I don’t buy into the idea
that there is a shortage of Cobol programmers. If there is a shortage, why aren’t
employers responding to my calls to get jobs for majors with Cobol experience? What
employers do, rather than what they say, matters most.”

According to Dr.Leon Kappelman, professor of Information Technology at the University
of North Texas, Dallas employers are doing a lot of “doing”. “Four years ago,” he says,
“local Fortune 500 employers encouraged the university to offer Cobol courses. Now,
graduates who take Cobol electives earn starting salaries of $75,000 compared to starting
salaries of $62,500 for those who did not.”

A review of the major job posting sites underscores Professor Dischiave’s claim: while it
is easy to find thousand of Java job postings, it is hard to find more than 300 Cobol jobs

on any site.

That makes sense to Rick Mears, Senior Vice President/CIO at Owens Minor who says,
“am I ever going to post a job to hire a dedicated Cobol programmer? Probably not. But
we are always looking for candidates with Cobol skills, My team’s job is to grow the
business. If that requires a Cobol rewrite, we all jump in and wash the windows.”
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Steven Haindl, senior vice president and C1O for Arifleet, agrees. “It is important our
staff be proficient in multiple programming languages, including Cobol, in order to have
a deeper understanding of the business as it exists today, and more important, what it
might look like tomorrow.”

Supporting multiple languages worries Syracuse’s Mr. Dischiave. “Mixing the natural
business language of Cobol with newer languages is a nightmare waiting to happen.
Why? Because the programming difficulty of the newer languages can lead to sloppy
coding.” Edmund Lalli agrees, claiming, “programs like C#, with its reliance on complex
symbols, are harder to understand.”

Is a pending Cobol skills gap fact or fiction?

David Eddy, an industry analyst, says “the approaching Baby Boomer Cobol retirement
brain drain is going to make Y2K look simple.” But Don Resnik, program manager for
IBM’s Academic Initiative, disagrees. “Every 10 years a Cobol skills crisis arises. Most
Cl0s are resourceful enough to attract, train or source for needed Cobol expertise. The
more important issue going forward is that Cobol continue to be an essential component
of enterprise computing strategies.”

Alberto Ruocco, vice president and CI1O for American Electric Power, is in sync with
Mr.Resnik’s observation. The company is implementing a multi-faceted enterprise
computing approach that supports the firm’s Cobol code base. Mr.Ruocco says, “it is
strategically important to extend the professional life of Cobol-trained staff with
programs that accelerate Cobol knowledge transfer.” Mr. Eddy is wary of most Cobol
knowledge transfer programs, which he observes, “are usually four years into a two year
project.”

So what is the future of Cobol?

When asked, Mr.Ruocco framed it succinctly, “Cobol is dead. Long live Cobol.”
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Chairman JOHNSON. No. Thank you for the questions. And
thank you for your responses.

Mr. Holding, you are recognized.

Mr. HOLDING. Thank you, Mr. Chairman.

Mr. Stier, I am going to follow up a little bit on my friend Mr.
Larson’s line of questioning. This subcommittee has talked a lot
about the critical need for SSA to update its seriously aging IT sys-
tems. What is it called? Thought it was Cobalt, COBOL from the
1950s? And even SSA has stated that their previous strategy of in-
cremental modernization isn’t going to get the job done, and there
is a critical need to undertake a large multiyear approach to updat-
ing its aging IT. In 2016, GAO testified before this subcommittee
about SSA’s struggles, the strategic planning and long-term plan-
ning when it comes to IT.

So, Mr. Stier, maybe you could speak to the importance of having
a confirmed commissioner in place to implement and execute a
long-term multiyear task like IT modernization which seems to be
a big 1ilssue not only for SSA but a lot of other government agencies
as well.

Mr. STIER. Yeah. Absolutely. And I think you put your finger on
something vital there.

It is across government. The Federal Government spends $80 to
$90 billion in IT. The overall numbers are even worse across gov-
ernment than in SSA. It is about 70 percent in operations and
maintenance. And the workforce challenges are also spread across
government.

You do have to have long-term leadership to—not only to be able
to see a project like that through but also to make the commitment
to prioritize it, because it is so hard and so difficult. No one in their
right mind is going to do it if they are going to be around just for
the first year of paying and not see any benefit later on down the
road. I would say that GAO is one of the best run organizations
in government, not in—substantially because you got a 15-year
term. And whether it is Dave Walker or Gene Dodaro, you know,
they know that, when they make the investments in their people,
their systems, whatever, they are going to see that pay off for
themselves. So, again, you have a better alignment.

Here is what I think—what I would argue that you need to do
in addition to the resource question here. One, it is not just the
amount of money. It is actually having multiyear money and cer-
tainty. One of the big challenges, you know, you think about a
business that you are running. You have capital budgets. You have
the ability to actually think longer term about the kinds of invest-
ments that you are going to make. And agencies don’t have that.
When you talk about these IT system, large investments, very, very
hard to actually see them through when you have very short-term
money.

Number two, you need executives that actually understand tech-
nology. It is not just your IT workforce. You need executives them-
selves that understand how to drive these transformation projects.
When the IRS had its major transformation the last go-around, for
the first time in maybe ever, and certainly a long time, they didn’t
hire a tax expert. They hired a technology guy, Charles Rossotti.
And he was able to change the IRS in a pretty dramatic way. Dif-
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ferent model. You had someone who understood the large scale
transformation that needed to take place the technology around the
IRS. Problem being that once you do it, you know, 15, 20 years ago,
it is not good enough.

One of the challenges for government is we are catching up to
the past. And you see these big long projects that fundamentally
aren’t agile, that are not actually using the techniques that the
best in class companies do, because they are thinking about a 10-
year project, or whatever it might be, rather than the more
iterative “We can make mistakes, but we are going to get better
and better.” And that kind of development is fundamental, espe-
cially as the shelf life of technology is getting shorter and shorter.

It is not good enough to build these long-term systems, expect
them to live 30 or 40 years. They ain’t going to do that. You have
to look at more commercial, that is practice, off the shelf stuff. You
need a very different level of technology. You need different kinds
of people like what you will see in the United States digital service,
which I think is a good resource.

But I think this is a great topic for you. You know, absolutely
it begins with leaders. If you don’t have leaders, none of this other
stuff is going to matter. But it doesn’t end with leaders. You need
to have the technology transformation to change the capability of
the organization.

Mr. HOLDING. Thank you, Mr. Stier.

Now, I want to switch gears really quickly to Ms. Bannon. And
if this is beyond your brief, you can get back to me in writing.

I understand there is a lawsuit pending at the Supreme Court
related to the appointment of a handful of SEC administrative law
judges. And in response to the case, the SEC commissioners have
recently ratified the appointment of all the ALJs to ensure their le-
gitimacy. But the Supreme Court’s ruling in the case could have a
serious—could have serious consequences for all of SSA ALJs ap-
pointed by an acting commissioner.

If you are able, could you walk me through these possible legal
ramifications?

Ms. BRANNON. So the concern in that case is that these ALJs
are officers of the United States within the meaning of the appoint-
ment clause of the Constitution. If they are officers of the United
States, then they have to be appointed in accordance with the con-
stitutional procedures. The ratification was an attempt to appoint
them in accordance with those procedures.

The situation I think is analogous to the ALJs in Social Security.
There are possible differences. And I think that was recognized by
the courts that are considering this issue.

I would be happy to—there are a lot of complex issues involved
in this, so I would be happy to explore that more at a later date.

Mr. HOLDING. Right. Thank you very much.

Mr. Chairman, I yield back. Chairman JOHNSON. Thank you.

Mr. Pascrell, you are recognized.

Mr. PASCRELL. Thank you, Mr. Chairman.

Good morning. All of you are experts, really, in this area. You did
a terrific job. I am very interested in your testimony, Mr. Stier, be-
cause I think it is really a pass for us. You are demanding more
of us, and we should have oversight that fights. Right now it is
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kind of vague, foggy. And that is how a lot of people like it. So
thank you for holding this meeting, Mr. Chairman, ensuring we
have leadership in this critical area of Social Security and the So-
cial Security Administration.

There is no way an organization can effectively do its job without
someone at the top planning for the long-term. We heard from Mr.
Richtman the long-standing problems at the Administration, Social
Security Administration. And that simply is not going to be rem-
edied by appointing, confirming a new commissioner. We don’t even
have a nominee yet let alone a person to take the job. That is unac-
ceptable. We need to provide the Social Security Administration
with more resources to reduce wait times for paying benefits, ap-
pr(])oxiing benefit applications, and responding to inquiries from the
public.

You can do go down many lists whether you are talking about
transportation, educational technology, regardless of what you are
talking about. Trade negotiations. We don’t have people to do the
job. We just don’t. And you can’t ignore that issue.

This is a pattern, a plague on both parties. No one is individually
responsible. No party is individually responsible for this. We go
along to get along here.

Across the country there have been a closure of 64 field offices.
Disability hearings backlog with an average of 605 days. I am just
thinking of all the folks that I have come to my office for help for
this, 605 days.

In New Jersey, wait times in Newark average 668 days. That is
almost 2 years. I mean, how long do we have to live? That is an
interesting question. In Jersey City, 703 days. The South Jersey
hearing office has one of the worst processing times in the Nation,
739 days. And we talk about our responsibility to our veterans.
What about our responsibility to our seniors? They served the
country. They gave it the best. They made it the greatest country
in the world.

You know, this amounts to nearly 25,000 cases waiting to be
heard. It sounds like the VA. These types of numbers are out-
rageous, and they are unacceptable, and we cannot argue them
away. They didn’t happen overnight. It is not a Republican prob-
lem. It is not a Democratic problem. It is our problem, lack of over-
sight. They happen when congressional Republicans choose many
times to starve the agency. Fewer resources mean fewer staff and
tools which means more people are left out in the cold waiting for
help.

Adjusted for inflation, the Social Security Administration, the
budget has declined 11 percent in the last 7 years. During this
same period, the number of Americans receiving Social Security
benefits has climbed by 15 percent, 8 million people. We are going
backwards.

Mr. Richtman, let me ask you this question. Can you talk about
the enormous service delivery challenges facing Social Security in
future years as baby boomers reach retirement age? What impact
is that going to have?

Mr. RICHTMAN. I think the problems that you have outlined
will be aggravated. There will be more people brought into the sys-
tem. If the trajectory of funding continues, there will be less money
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to help more people. So I think it is pretty obvious, as you said,
we are going the wrong direction.

Mr. PASCRELL. And what that does is increase the lack of credi-
bility in government. And it seems to me that that may be an ob-
jective of some people who get elected to come to this House.

Just one more question, Mr. Chairman.

Will these service delivery challenges be helped or hurt if the So-
cial Security agency receives the additional $560 million Ranking
Member Neal and Larson and Davis have requested? Is that going
to help it? Hurt it? What? What is it going to do?

Mr. RICHTMAN. Absolutely help it. We sent a letter to the
House endorsing the legislation you just talked about. And we
think it would make an enormous difference.

We are trying to catch up now, and that is what this additional
funding would allow.

Mr. PASCRELL. I want to thank the honesty of all the panel
members and thank the chairman again for bringing this subject
to the American people.

Thank you.

Chairman JOHNSON. Thank you.

Mr. Schweikert, you are recognized.

Mr. SCHWEIKERT. Thank you, Mr. Chairman.

And forgive me if I take a slightly one-off. I absolutely agree with
everything that has been said here about, you know, the time for
revolution and technology, you know, the mechanisms, if it is—and
I think the actual number is, what, 10,300 baby boomers function-
ally retiring a day now since 2008.

So if you—10,300 is 3.7 million a year. But my fear is—and some
of this 1s going to be to you, Mr. Richtman. I actually think we are
whistling also by the crisis. If I sit here and do math, Medicare So-
cial Security will be adding 130 billion a year in additional entitle-
ment spending. Okay. Think of that. Every 5 years that is the
value of the entire Defense Department. So every 10 years, just the
increased spending is two defense departments. Since 2008, Social
Security Medicare account for 72 percent of all the inflation ad-
justed growth and spending here in government.

Today, someone retiring in Medicare, inflation adjusted dollars,
like-for-like dollars, put in $140,000 and takes up $420,000. My lit-
tle girl, when she is a teenager, there will be only two workers, so
one couple supporting a single retiree. Yeah, we have problems in
their IT system, problems in their budget, problems in the outreach
and the quality of customer service. And we have a crisis that be-
comes one of the greatest systematic threats ever to this Nation,
and it is not decades away. It is in a dozen years.

And so, Mr. Richtman, first, is there something wrong in any-
thing I just said mathwise?

Mr. RICHTMAN. Well, you know——

Mr. SCHWEIKERT. Is there anything wrong I just said
mathwise?

Mr. RICHTMAN. What is wrong with what you said is that these
programs, Social Security, and a good part of Medicare is paid for
by the payroll tax. And that is money that is dedicated to these
programs.

Mr. SCHWEIKERT. Okay. And your point is?
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Mr. RICHTMAN. My point is, you know, we are not a group that
has our heads buried in the sand. We realize if nothing happens
in 2034 there will not be enough money to pay every beneficiary
every penny that they are supposed to be paid. We are not saying
don’t do anything, ignore the problem. First of all, it is not a crisis.
The crisis was 1983 when we were looking at six months.

Mr. SCHWEIKERT. So the

Mr. RICHTMAN. So my—if you can let me answer.

The answer is not to start talking about cutting benefits, cutting
the COLA, raising the retirement age. The answer is looking at
ways, reasonable ways, to bring more revenue into the program.

Mr. SCHWEIKERT. Okay. So your solution is the additional tax
revenues.

Mr. RICHTMAN. My answer is to make—the payroll tax——

Mr. SCHWEIKERT. Let me finish. Let me finish.

Over the next 30 years—and, now, this is not inflation adjusted
dollars, just Medicare adds $40 trillion in debt. Just Social Security
adds 19 trillion. I think the greatest systematic threat to seniors
is almost what you just said, the unwillingness to actually either
get leadership at this agency, leadership from all of us, leadership
from the advocacy groups to actually do math, because, Mr. Chair-
man, math always wins.

Chairman JOHNSON. Thank you.

Mr. Kelly, you are recognized.

Mr. KELLY. Thank you, Chairman. And thank you all for being
here.

Ms. Bannon, you had talked about the SSA being in violation of
the Vacancies Act. If the President were to nominate a commis-
sioner, would the SSA still continue to be in violation?

Ms. BRANNON. So the Vacancies Act says that someone can
serve either for a 300 term of—term of days starting from the va-
cancy. That is gone. Or can serve during the pendency of a nomina-
tion. So Ms. Berryhill would likely be serving in compliance with
the Vacancies Act if she meets the criteria for a senior official who
is permissively directed by the President to serve and if a nomina-
tion other than her is submitted to

Mr. KELLY. Okay. I want to make sure we are doing that.

Now, the other thing—question I want to ask, because I think we
are all on the same topic and the same concern, and that is the via-
bility of what it is that we put out for folks and the fact that it
is funded by people in the workforce, because it is that—the wage
taxes that fund us.

I want to ask you something, because sometimes it comes down
to how do we spend the dollars we get in. In 2008, the previous
administration decided to develop an in-house software program to
replace the commercial off-the-shelf disability determination sys-
tem. The goal was to save money, right, and improve efficiency.
However, to date, we spent hundreds of millions of dollars, missed
all the deadlines, and don’t still have the project complete. SSA has
spent well over $420 million on this project even though a commer-
cial off-the-shelf program has existed for decades at a cheaper cost.
And, unfortunately, under an interim director, this effort for an in-
house program has continued.
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Are any of the witnesses familiar with the issue? And do you
think not having a confirmed SSA commissioner has been part of
the problem?

Mr. Stier, I think you are spot on with this. So if we had some-
body there—and I think the thing that we lack, and I think we all
talk about this, Social Security can continue on this type of a pro-
gram because it is not in the private sector. And what I am won-
dering about is, is it the process that is the problem?

Mr. STIER. So I think that, unfortunately, there is a—and I am
answering the question

Mr. KELLY. No. It is okay. Because you are all—we are all con-
cerned about the same thing.

Mr. STIER. I mean, I think the—there are multiple contributors
to the challenge here and

Mr. KELLY. But my question, if you are in the private sector
and you have a problem that you have to solve; and the reason you
have to solve it, because if you don’t solve it, it means you go out
of business. Unfortunately, there is no deadlines for any of this.
There is no possibility this ever going away. And we keep saying
what we have to do is find more revenue somewhere.

And so I look at this, and we say we sent $420 million on a
project even though there was an off-the—there was already a com-
mercial off-the-shelf piece available. But we decided not to do that.
And you could only do that if it is not your own money. But if it
is your money and you have to stay open, you do what is in the
best interest of the people you serve and the money that you have
to work with. So I have always wondered is it a lack of money or
is the fact that we don’t spend money the right way?

Mr. STIER. So my view is you are going to have, again, a com-
bination of multiple things here. It actually is more complicated. So
sometimes the model for folks in thinking about how you run a
government agency is just run it like a business. The answer is you
cannot run the government like a business. You

Mr. KELLY. I understand that. We are $20 trillion in the red.

Mr. STIER. There you go. Correct. But you can apply business
principles. It is not sufficient simply to look at——

Mr. KELLY. Okay. Can I ask you? Because you just said we
could apply business principles.

Mr. STIER. Yes.

Mr. KELLY. There is no CEO serving on any private entity right
now that would be looking at this and say “I still deserve to be in
charge.”

My concern is, as we go through this—we have been waiting 5
years, right, for a commissioner? So it just didn’t start now. But
this process of getting through—and I have got to tell you, if some-
body from the private sector who is looking to come on and some-
how help his country or her country by serving in government and
then looking at the process they have to go through and be on the
sidelines waiting to be approved, you would have to be a damn fool
to sit there waiting for that to happen. I just think we lose so much
enthusiasm, so much passion. The fact that we leave people sit on
the sideline and say, “Some day you will get a chance to get on the
field, but not yet.”
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Mr. STIER. Yes. And your proposition is absolutely correct for
the political appointees. It is also true for the career folks as well.
So you have a lot of great talent that actually would like to serve
their country. The process of hiring is overly complex. It is too long.

Mr. KELLY. That is my point.

Mr. STIER. You are entirely right. There is opportunity to bring
great talent in. And the process itself is dissuading really good peo-
ple from pursuing those options. And that is something that ought
to be changed, and it is something that, you know, frankly, again,
that you have some opportunity to change.

So when you would think about the rules that govern the way
our government operates were largely created in a different era.
You have a legacy government that hasn’t kept up with the
world:

Mr. KELLY. One of the things I have noticed since I have been
here is, you know, when you ask somebody, So why do we do it this
way? They say, well, that is the way we have always done it. And
I said, well, that that is not a good process going forward.

I find your testimony really good. And I just—and I know. There
are so many really patriotic people that serve in the government.
It has got to be very frustrating to be watching this and say “I
know it could be better if we could just get this process changed
and make it more—make it something that makes sense.

So I appreciate you being here. Mr. Chairman, thanks for having
this. I think we all want the same thing for all our people because
we know who funds it. It is the people who are working and the
people who pay them to work.

Mr. STIER. Yep.

Mr. KELLY. That is at a wage tax.

So thanks for being here. Thanks, to all. I really appreciate ev-
erything you all are doing.

Chairman JOHNSON. Mr. Rice, you are recognized.

Mr. RICE. Thank you, Mr. Chairman. I am struck by the contin-
ued testimony we hear about various government agencies and
their inability to modernize their IT. And I think that, you know,
certainly it is not going to solve all the problems but it is going to
go a long way toward solving a lot of these problems. I think it
would definitely affect the 600A wait time. I think it would prob-
ably cut down on the need for some of the employees and probably
cut down on some of the needs for funding.

So Mr. Stier, I want to ask you. This, today, is about Social Secu-
rity and—I guess, Ms. Curda. You said they have how many sys-
tems running on legacy programs?

Ms. CURDA. They have a total of 66 systems.

Mr. RICE. Sixty-six systems.

Ms. CURDA. Yes.

Mr. RICE. That seems like an awful lot. Do they really need 66
systems?

Ms. CURDA. That, I don’t know. But someone had referred to
the modernization of their disability case processing system, and
that is a case of where you have got 54 disparate systems operating
across the States that are used to process the disability claims. And
the point of the modernization is to bring all those together.
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Mr. RICE. So right now there are 54 different systems across 50
States?

Ms. CURDA. Yes.

Mr. RICE. So some States have more than one system, and they
can’t necessarily talk to each other?

Ms. CURDA. Probably not.

Mr. RICE. Do you know how many of those are these legacy pro-
grams that have been around for 50 years?

Ms. CURDA. I am sorry. Could you repeat that?

Mr. RICE. Do you know how many of those are these legacy pro-
grams that have been around for 50 years?

Ms. CURDA. No, not specifically.

Mr. RICE. Okay. You know, we met with the IRS a month ago,
and they said that they had 300 points of failure, which means
that—over 300. It was like 320. Which means that they have pro-
grams that they are running, 300 different systems, where they
have just one guy who knows how to program it because it is so
old. And if he dies or he retires, they are in trouble.

Ms. CURDA. Yes, there is the same problem at the Social Secu-
rity Administration. They have had to rehire people who have re-
tired who have the knowledge to do the programming of the
COBOL systems.

Mr. RICE. You know, Mr. Larson likes to say that Social Secu-
rity is a really good insurance policy. It is the most effective insur-
ance policy you can buy. So just think of an insurance company,
say MetLife or Aetna. Do you think they are all running these leg-
acies programs, any of them?

Ms. CURDA. Probably not.

Mr. RICE. Probably not.

Mr. Stier, why is it that, you know, it is not just Social Security,
it is not just the IRS. CMS, they testified in front of us last week
about the opioid crisis. And I asked them, can they track the pre-
scriptions? You know, we are paying for it. I mean, the Federal
Government is the biggest drug dealer in the world. I mean, we are
the source of the money that buys these opium prescriptions.

Medicare and Medicaid. And I asked them if they could track
those prescriptions and tell how many pills people are buying. She
said, We could in 40 States. Well, we have 50 States.

Air traffic control, we are working on a system that is developed
just after World War II. They are handing slips of paper back and
forth. Why is this a systemic problem in government. Why is it
that, you know, you look at every private agency, and they have
all long, they don’t even know how to spell COBOL. That is long
forgotten. Why is this a systemic problem in government?

Mr. STIER. Three answers: Number one, when you look at the
top of the House, the leadership, you have got the short-term lead-
ers that are not aligned to the long-term needs of the organizations
they run. That is the fundamental here. Very hard to get, you
know, you get the exception. You will get someone who comes in,
who is willing to make all the hard calls, take all the lumps, even
knowing that they are not going to get any of the benefit on their
watch. But that is number one.

Number two, is you have real challenge around realtime perform-
ance information in government. In a private sector organization,
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you have clarity of outcome because you have a financial metric
you are trying to achieve. Government is trying to seek public
goods——

Mr. RICE. In other words, it is not their money.

Mr. STIER. I am sorry?

Mr. RICE. It is not their money.

Mr. STIER. No, it is not——

Mr. RICE. The people who are running it

Mr. STIER. It is a different point. It is not that it is not their
money, it is that their performance goals are not about money.
Their performance goals are about a public good. So if you are
working at the State Department, it is about national security.

The measurement in government in the public sector is harder.
So I am trying to give you what I think are the root causes. And
the third one is—I am going to say this and I am hoping that it
will be taken in—is you. And it is Congress. And the reality is Con-
gress has a fiduciary

Mr. RICE. Amen.

Mr. STIER [continuing]. Responsibility for the executive branch
in four different ways. Number one, is the budget. You are not giv-
ing budgets—you talk to me about any private sector executive out
there, they could not run their organization. They had everything
else that they needed with the kind of runway you give them. And
it is not the amount of money, it is the fact that they don’t have
a budget. You have 21 CRs, or rather 21—yeah, it has been like
21 CRs in the last, whatever, how many, years. It is nuts. Can’t
be.

Number two, and this is on the Senate, is they have a role, to
play obviously, in the confirmation process. Number three, it is
your oversight. This is a rare kind of hearing that you have here.
You need more of them. You need to be holding the leadership and
the executive branch accountable.

And number 4, you need to look at the underlying authorization
laws. Because, again, you have legacy organizations. You have leg-
acy understanding of what the mission and goals are, and that
work hasn’t been done by this body. So with all due respect, those
are my three reasons.

Mr. RICE. I am glad you said that. I am making it my goal in
the immediate future to try to drag some of these agencies into the
21st century.

Mr. STIER. I would love to be of any assistance that I can pos-
sibly be on that goal.

Mr. RICE. Thank you, sir.

Chairman JOHNSON. Mr. Crowley, you are recognized.

Mr. CROWLEY. Thank you, Chairman Johnson. Let me yield a
minute to my colleague from Connecticut.

Mr. LARSON. You know, I just wanted to followup on what Mr.
Stier had to say. And I think the line of questioning here is great.
I think there is some great common ground here that we can find.
But I want to go back to another point. And I do believe that this
is an insurance issue, and this is an actuary issue.

Mr. Stier, have any of your insurance premiums gone up since
1983?
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Mr. STIER. This sounds like it is going to be an ugly line of
questioning. That sounds like a rhetorical question to me.

Mr. LARSON. It is——

Mr. STIER. Yeah.

Mr. LARSON [continuing]. A rhetorical question, because they
have.

Mr. STIER. Yeah.

Mr. LARSON. But to your three points, one, and I think you also
mentioned lack of a capital budget, but with this kind of oversight
and with some of the people that we have here on this committee
and some of their knowledge, I think with a capital budget, getting
those kind of improvements that CEOs of a private sector company
would do would come automatically. But when Mr. Richtman was
asked before, I mean every, you know, everyone in America under-
stands, whether it is your homeowners, your automobile, your
health, whatever, it has risen actuarially. That hasn’t happened
since 1983, so it is no wonder without any kind of investment on
our part that, you know, we find ourselves in this situation. And
yet, what is Social Security but the full faith and credit of the
United States Government.

I make this point because I think this is easily addressed. But
if we just address, and this is a point my colleague was making,
if you just address the spending side but we don’t address the tech-
nology and capital improvement side, and do that in terms of the
revenue, then, you know, I think that we have a balancing out in
a way that we could phase this in and work through this in a way
where all Americans would benefit.

And we could take Social Security off the list of concerns that we
have here and let Americans all take a deep breath, including
millennials and Gen-X’s know that——

Mr. CROWLEY. One minute.

Mr. LARSON [continuing]. We have solved the future. I am
sorry, Joe. Go ahead.

Mr. CROWLEY. That is a long minute. Thank you. Thank you.

Mr. LARSON. I was a former chairman. You know how that is,
Joe.

Mr. CROWLEY. You are killing me here.

Let me thank you for this hearing today.

And Social Security is what keeps millions of Americans from ab-
ject poverty. It ensures that if you are injured on the job and you
can’t return to work, you have the affordability of disability insur-
ance. And it really affects the neediest, the most vulnerable
amongst us.

It is something that they have earned. It comes out of their pay-
check each and every month. And that is why, this is what makes
what has been done to the administrative part of the program so
unconscionable, in my opinion.

I agree with the chairman that we need a Social Security com-
missioner who is permanent. I appreciate the bipartisan work on
this. And I really don’t understand why the President hasn’t even
nominated one to be the Social Security commissioner, but the
main problem is that the administrative funding for SSA has been
seriously hurt since my Republican colleagues have taken office. As
a result, we now have a wait time in Queens and the Bronx of over
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700 days. That is 700 days wait time. That is nearly 2 years. And
Americans are quite literally dying while they were waiting for
their benefits to be approved. Thousand of Americans.

And, again, we are talking about benefits that they have earned.
I have a Daily News article that I would like to enter into the
record, Mr. Chairman, that talks about the ridiculous wait times,
including for a man who has spinal cord injuries. And he waits for
his disability. It shows why we need to make sure that people actu-
ally get the benefits that they have earned. But the article also
shows how this is a manmade crisis.

[Member Submission follows:]
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Daily News: Feds’ bureaucratic hellscape gnaws at New
Yorkers’ health, hope
By Glenn Blain, December 25, 2017

ALBANY — Thousands of injured or sick workers in the New York City area are
spending the holiday season in bureaucratic limbo as they wait to see if they qualify for
federal disability payments.

They are among more than a million injured or sick workers nationwide whose initial
claims for Social Security disability benefits were denied and are now stuck ina
monstrous backlog of cases waiting for an administrative law judge to decide their
appeal.

“It is just awful,” said Elsie Nelson, 59, a former school bus attendant from Brooklyn
who suffers from rheumatoid arthritis and has been waiting for a hearing on her appeal
since March 2016,

“I am on the verge of bankruptcy,” Nelson said, adding that she’s been informed by
federal officials that her appeal could take an additional nine months to be resolved.

Five years ago, most cases were decided within a year, but the average processing time is
now nearly double that — about 606 days.

In the New York City area, however, waits are much longer, often stretching well beyond
700 days, according to data from the Social Security Administration.

The administration estimates that over the past two years, more than 18,000 people across
the country have died while waiting for their appeals to be heard.

“It is a really long haul where the odds are against you from the minute you come in the
door,” said Mary Dale Walters, a senior vice president at Allsup LLC, a firm that
represents applicants. She noted that only about 33% of people have their initial disability
requests approved.

Walters and other advocates blame several factors for the backlog, including a lack of
judges and support staff to decide cases and not enough funding from Congress.
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“Instead of making common-sense investments, Republicans have cut Social Security's
budget,” said Rep. Joseph Crowley, a Queens Democrat and member of the Ways and
Means Committee. “Because of these cuts, there are not enough examiners and judges
available to make decisions about benefit applications, resulting in this outrageous
backlog. They are punishing people who are hurt through no fault of their own, and it has
to stop.”

Rep. Sam Johnson, a Texas Republican who is chairman of the Ways and Means
Committee’s subcommittee on Social Security, agreed the backlog was unacceptable but
placed blame for the situation on the fact that the agency has not had a full-time
commissioner since 2013,

“Without a commissioner, Social Security is just spinning its wheels,” Johnson said in a
statement to the Daily News,

Darren Lutz, a spokesman for the Social Security Administration, said the agency is
working to reduce the backlog but conceded “previous hiring freezes™ had slowed its
ability to hire new judges and staff.

“For several years in a row, the agency received a record number of hearing requests, due
primarily to the aging of the baby boomers as they entered their disability-prone years,”
Lutz said.

“We also received an increase in applications during the economic recession and its
aftermath. During this time, our resources to address disability claims did not keep pace
with the increase in applications, and backlogs grew.”

Lutz insisted, however, that the agency is making progress in reducing the backlog and
still plans to bring on hundreds of new judges.

“Reducing the wait times for a hearing decision is of utmost importance,” Lutz said.
In the meantime, injured workers are left to wait.

“It’s pretty damn frustrating when you have no money coming,” said Michael Schwartz,
62, of Forest Hills, Queens, who says he can no longer work because of spinal cord
injuries he suffered in a 2015 fall. “There is something wrong with the system here.”
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Mr. CROWLEY. There is a simple fix to the problem, which is
to provide funds to help process benefits and adjudications. But the
Congress has kept SSA administrative budget basically flat. And
when you add in inflation, we are talking about massive cuts. Is
it really too much to ask for proper funding so people can get
through on the 1-800 number? Is it really too much to ask to hire
more staff so people can get their benefits on time? It shouldn’t be.
So let’s make it happen.

I know over 100 of my colleagues have joined myself and my
good friend from Connecticut, Mr. Larson, in sending a letter to the
administration urging a fix for this problem. And if this Congress
can afford to cut trillions in taxes for the wealthiest, can’t we also
ensure that people get the Social Security benefits that they have
earned and they deserve.

Mr. Richtman, I have just a quick question for you. Would addi-
tional funding allow Social Security to hire judges, attorneys, deci-
sion-writers and clerks needed to reduce the delays in disability ap-
peals hearings? And would additional funds help Social Security
decrease wait times in places like my district in Queens and the
Bronx?

Mr. RICHTMAN. The answer is yes. Before you arrived at the
hearing, I commented that the National Committee to Preserve So-
cial Security and Medicare has endorsed increasing the funding by
$465 million this year, and about the same next year.

It is not only the points that you raised, but there are people who
actually develop and write the opinions. There aren’t enough of
theml. That is part of the delay. And waiting 700 days is not un-
usual.

And, you know, I just wonder how many Members of Congress
would be willing to wait 700 days to have a decision that important
made, or to wait 4 hours to talk to someone in a Social Security
office. Four hours, that is how long a lady that I met with in Flor-
ida last Friday had to wait. There is—and I may not make any
friends, but there is a Social Security office in the building next
door, and there are two people there that serve everybody. And
anybody can use it, but hardly anybody knows about it. And you
don’t have to wait 4 hours to talk to someone. You can talk to
someone immediately. I have been in that room. I worked for a
Congressman here, I worked for Sid Yates years ago, and I know
where that office is. You don’t wait at all.

So I think it is important for Members of Congress to understand
the reality of having to deal with these kinds of waits, or having
to sell your home because you are waiting so long to get a benefit
that you deserve. So the short answer was yes. The long answer
I just gave you.

Mr. CROWLEY. Mr. Chairman, let me once again thank you for
holding this hearing and in a bipartisan spirit as well. I think
there are things we can do to reduce this wait time and to help our
constituents. This is not a Republican or a Democratic cause. It
just so happens you all are a majority now. The responsibility here
is more incumbent upon you all, but we want to help. Democrats
and Republicans want to work together on this issue to address the
waiting period. It is just unconscionable, as I mentioned earlier.

So thank you, Mr. Chairman.
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Chairman JOHNSON. You are welcome. You know, as we have
heard today, Social Security has been without a Commissioner for
5 years. We have also heard that Social Security is facing critical
challenges that aren’t going to get any better without real leader-
ship. Social Security is just too important to continue to leave on
autopilot. And that is why today, I once again ask the President
to please nominate a commissioner without delay.

Mr. President, we need a nominee, and we need one now. Amer-
ica deserves nothing less.

Thank you to our witnesses out there. We appreciate all of you.
Thank you for your testimony. Thank you to our members for being
here.

With that, the subcommittee stands adjourned.

[Whereupon, at 11:14 a.m., the subcommittee was adjourned.]

[Member Questions for the Record follows:]



87

COMMITTEE ON WAYS AND MEANS

U.S. HOUSE OF REPRESENTATIVES
WASHINGTON, DC 20515
March 22, 2018
Valerie Brannon
Legislative Attorney
Congressional Research Service

Library of Congress
101 Independence Avenue SE
Washington, DC 20540

Dear Ms. Brannon,

"Thank you for your testimony before the Committee on Ways and Means Subcommittee on
Social Security at the March 7, 2018 hearing on “Lacking a Leader: Challenges Facing the SSA
After Over 5 Years of Acting C issioners.” In order to complete our hearing record, we
would appreciate your responses to the following questions:

1. A violation of the Federal Vacancies Reform Act of 1998 prohibits the exercise of
nondelegable functions and duties of an office. What is a nondelegable function or duty?
How is a function or duty determined to be delegable or nondelegable?

2. What are the nondelegable functions or duties of the office of Commissioner of Social
Security? Are there delegable functions or duties ised by other heads

of federal departments and ies that are id gable functions of the
Commissioner?

We would appreciate your res to these questions by April 5, 2018. Please send your
response to the attention of Amy Shuart, Staff Director, Subcommittee on Social Security,
Committee on Ways and Means, U.S. House of Representatives, 2018 Rayburn House Office
Building, Washington, DC 20515. In addition to a hard copy, please submit an electronic copy
of your response in Microsoft Word format to mm.russell@mail.house.gov.

Thank you for taking the time to answer these questions for the record. If you have any
questions concerning this request, you may reach Amy at (202) 225-9263.

Sincerely,

SN esr”

Sam Johnson
Chairman
Subcommittee on Social Security
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Congressional
Research Service

Informing the legislative debate since 1914

MEMORANDUM March 30, 2018
To: House Committee on Ways and Means, Subcommittec on Social Security
Attention: Amy Shuart, Stafl Director
From: Valerie C. Brannon, Legislative Attlomey, vt ders.loc.gov, 7-0405
Subj Resy to Questions for the Record

This memorandum responds to Chairman Johnson’s letter of March 22, 2018 requesting a response to
questions for the record in connection with the March 7, 2018 hearing entitled “Lacking a Leader:
Challenges Facing the SSA Afler Over 5 Years of Acting C 550 " before the Committee on Ways.
and Means, Subcommittee on Social Security.

Question 1. A violation of the Federal Vacancies Reform Act of 1998 prohibits the exercise of
nondelegable functions and duties of an office. What is a nondelegable function or duty”? How is a

function or duty & ined 1o be del or

Answer. The Federal Vacancies Reform Act of 1998 (Vacancics Act) generally provides “the exclusive
means for temporarily authorizing an acting official 1o perform the functions and duties of any ofice of
an Exccutive agency . . . for which appointment is required to be made by the President, by and with the
advice and consent of the Senate.™ The Vacancies Act defines “function or duty” to includc only

functions or dutics that arc ( l) established cither by statute or regulation, and (2] “required” by Illat statute
or regul “1o be perfe 1 by the applicable officer (and only that officer).”” Accordingly, the
Vacancics Act appears to apply only when a government official performs a nondelegable duty of a vacant
office, defined as a runctmn or duly that is “required” 10 be performed by a particular officer. If a function
or duty is not exclusi igned to a particular officer, it is outside the purview of the Vacancies Act.

There is very little case law interpreting what types of duties arc nondelegable for purposes of the

Vacancies Act.’ Nonetheless, some laws might obviously su;,nal u:wugh their text that certain duties are
delegable. For le, a statute or lation that expressly delegation of a duty likely

renders that duty lelegable for the pury of the Vi ies Act.® Al ively, a statute or

1S US.C. § 3347(a).
1. § 3348(a)(2).

¥ foe & icoke Tribal Nation v. Kempthame, 587 F. Supp. 2d 389, 420 (1. Conn. 2008), aff'd, $87 F.3d 132 {2d Cir. 2000},
* See . RER. No. 105-250, a1 18 (1998) (“The functions o duties of the office that can be performed only by the head of the
executive ngency are therefore defined a5 the non-delegable functions or duties of the officer ... "k see, e, 22US.C §
ARGS(aN 2N BN (The Secretary [of State] may nof delegate the waiver autherity under clause (1) with respect o a chancery
ar consulate building " (emphasis added)).

(contimued, )

Congressicnal Research Service T-5700 | www.crs.gov
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[ Research Service 2
lation that id :hat “only™ a certain officer may perform a certain duty would also

likely make that duty nondclcgablc

Outside the context of the ies Act, the § Court has ized that if a statute specifically

vests authority in certain named officers, the statute may prohibit any delegation of that authority to
officials other than those specifically named in the statute.® Absent such an express limitation, however,
courts have not yet weighed in on what language suffices to make any particular duty nondelegable for
purposes of the Vacancies Act, The Government Accountability Office (GAQ) suggested in one opinion
that it might not be enough for a statute or regulation to “assign” a function to a particular office.” In that
opinion, the GAO concluded that the Vacancies Act “requires language that clearly signals dutics or
functions that cannot be delegated, such as providing final approval or final decisionmaking authority in a
particular position.” This opinion indicates that whether ajcb responsibility is nondelegable may m on
whether that duty represents an exercise of “final” authority,” Ultimately, the GAO decided that the duty
disputed in that case—the general responsnbuhry of the Assistant Autorney Gmml far the Oﬁ'cc of Legal
Counsel to supervise the d was ble because the I tainfed] no |

indicating that this :cspormlnhr)' (or any of the other enumerated responsibilities) may not be
delegated,™

Question 2. What are the nandclcgable ﬁmcuuns or dutics of the office of Commissioner of Social

Secunty’ Are there ions or duties ised by olhcr heads offcdml
P and ies that are idered delegable functions of the Ci
Answer. The inquiry into whether a function or duty is lelegable is highly fac‘lvspociﬁc and depends

on the nature of the particular duty being performed. Accordingly, it is difficult to compare the functions
or duties of the Commissioner to those of other federal agency heads.

Asa gencral matter, the Social Securuy Act broadly provides that the C, issi “may assign duties,
and d or ions of, authority to act and to render decisions, to such
officers and employces of the [Social Security| Administration as the C i55i may find

necessary.”'" Additionally, the section of the Social Security Act that outlines the procedures to determine
individuals’ cligibility for benefits spccni'cally authorizes the Commissioner “to delegate to any member,

officer, or employee of the Social Security A desi d by the C issi any of the
powers conferred upon the Comrmss:oncr by that statutory section.'” These provisions suggest that the
C may generally deleg hority to Social Security Administeation officials.

There are |.hrec more pruusuons !ll the Social Security Act that cxprcssly address—and implicitly limit—
the C ’s ability to delegate certain authority. The first provision allows the Commissioner to

* See 5ULS.C. § 3348(a)2) (defining “function or duty” as any function or duty “required™ by a statute or regulation “to be
performed by the applicable officer (and ondy that officer)” (emphasis added)).

® See United States v. Giordano, 416 LS, 505, 507-08 (1974) (holding that where 18 U.S.C, § 2516 vested certain authority in
the “Attomey General, or any Assistant Attorney General specially designated by the Attorney General,” *Congress did not
intend the power to authorize wiretap applications 1o be exercised by any individuals other than the Attorney General or an
Assistant Attorney General specially designated by him™).

7 Fed. Vacancies Reform Act of 1998 - Assistant Attomey Gen, for the Office of Legal Counsel, U8, Dep't of Justice, B-310780,
2008 US, Comp. Gen, LEXIS 100, at *11 (Comp. Gen. June 13, 2008),

®1d. ot *12.

*1d,

" fel Purther, the GAD believed that “the “s practice of delegating v futies assigned to the [vacant office] . ..
indicates that the Dy "5 f this regy ¥ provision has permitted such delegation in the regular course.™ fd.
142 U.S.C. § M2aNT).

12 i § 405(1).

(comtinued. )
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enter into agreements with state and local governments to extend services to those entities’ employees.'”
This statute provides that the C 1551 “is authonzcd, pursuant to agreement with the head of any
Federal agency, to delegate any of the C i "s functions under this section to any officer or
employee of such agency." Second, two separate statutes give the Commlssmner the power to address
fraud and provide that the Commissioner may delegate those powers “to the Inspector General,™ By
cxpressiy naming thc officers to whom the Commlsswmr may delcgau: these specific powers, these three
p appear to implicitly prohibit the C i from d ing those powers to any orher
officers. !

As discussed, absent such a clear limitation on delegability, it is difficult to dcu::mlnc whether any gj\.cn

duty of the Commissioner is nondelegable. The fact that a duty is expressl i to the Commi

in a statute or regulation is likely a 'y condition for a duty to be considered nondelegable, but may

not be sufficient to make it s0."” The Social Security Act assigns a wide varicty ofrtsponmblhl:lu to the

Commissioner, expressly identifying “the Commissioner” as the person to carry out these dutics."

However, lhcm appca! 1o be no provisions wlth.m the Social Security Act that assign a duty “only,”
“solely,” or lusively” to the C i

Morcover, the dr:]cgablhry of a duty will likely tum on the nature of the task.™ For example, there are
three statutes that designate the Commissioner an ex officio member of the Board of Trustees of certain
trust funds.*' An ex officio member of a board serves “by virtue of holding an office.” Arguably, because
the duty to sit on these boards is inherently tied to the office of the Commissioner itself,™ any ex officio
dutics related to these boards would be nondelegable.

Ultimately, because there is so little case law defining what types of duties are nondelegable for the
purposes of the Vacancies Act, it is difficult to come to any definitive conclusion regarding whether the
Vacancies Act would govern the performance of most of the dutics assigned to the Commissioner.

1* See id. § 418(a).
1 f § 418(h).
1 1, §§ 13208-8(7), 1320b-6(1),
1% See United States v. Giordano, 416 1.8, 505, 507-08 (1974).
17 See, g, Fed Vacancies Reform Act of 1998 - Assistant Attomey Gen. for the Office of Legal Counsel, U.S, Dep't of Justice,
B-310780, 2008 U5, Comp. Gen. LEXIS 101 (Comp. Gen. June 13, 2008),
" Sew, g, 42 US.C. § 405(a) (] ch (,umlsswncr of Social Security shall have full power and authority to make rules and

il and o establish with the ions of this title, which are necessary or appropriate 1o
carry out such provisions .. ")
" No such stalules were retumed after running the following search of the United States Code Service using Lexis Advance:

s (only OR ively OR solely)) /p “social security”).

 See Fed. Vacancies Reform Act of 1998 - Assistant Attormey Gen, for the Office of Legal Counsel, U.S. Dep't of Justice, B-
310780, 2008 LS, Comp. Gen, LEXIS 101, at *11 (Comp. Gen, June 13, 2008),
42 118.C. § 401(c) (Federal (1d-Age and Survivors Insurance Trust Fund and the Federal Disability Insurance Trust Fund); id.
§ 1395i(b) (Federal Supplementary Medical Insurance Trust Fund); tol. § 1395i(b) (Federal Hospital Insurance Trust Fund).
* Brack's Law Dicriosary ( 10th e, 2014) (defining “member ex officio™ as “[a] member who serves on a board or committee
by virtue of holding an office, and whose membershap will therefore pass with the office 1o his or her successor™), See alvo id.
(defining “ex officio” as “[b]y virtue or becawse of an office; by virtue of the swthority implied by office™).
¥ See fd.
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March 12,2018

House Ways and Means
Social Security Subcommittee

Chairman Sam Johnson

Dear Ladies and Gentlemen:
My name is Mary L. Jones, private citizen.

“Lacking a Leader: Challenges Facing the SSA Afier 5 Years of Acting Commissioners” is a subject that |
feel I must address, The people dependent of Social Seeurity involve my family members, born in the
1930°s and 1940°s, who worked harder than any other subsequent gencration forging out a life for
themsclves and their families, Their benefits are miniscule for the hard physical labor that they put into
their work. The people who are dependent on Social Security are disabled military personnel or disabled
peopled by no fault of their own. These populations need — 1 dare say deserve the best this country has to
offer.

Social Security even without a Commissioner has dedicated people who truly care about the public they
serve and about the quality of work they provide. As we know the baby boomer population has reached
retirement age. Many of them do not want to file online applications, they want face 1o face interviews so
there is a personal touch 1o this life changing event. This service request, a face 1o face interview, is ome
that they deserve because they worked for retirement or are disabled,

S5A0s ]aclungm staff 10 process these claims and thus are pusluug 1he online services. Appoiniment
cnl.eudus goung out for two months are completely booked causing an undue hardship on the public as far

Offices near Washi DC stalll has been pushed so hard that they are like
robots and not pcmnnhle Thass, there are fast growing numbers of people drving an hour or two 1o get
1o an office with people whe are not robots. People are spreading the word, my concem is that these will
e offices pushed inte becoming robots by the level of work that needs 1o be completed by a less than
adequate number of stafl. I there is any doubd 1o the truth in these statements, anomymously visit offices
near metropolitan Washington, then visit offices outside metropolitan Washingion. . sit in the lobbies;
listen to what the public is saying. 1 can preity much guaranice that you will see no employee standing
around the water fountain talking about the weatlwer,

SSA staff retirements, hiring freeze, and lack of an experienced job pool are creating unbearable
conditions within the SSA. Current staff are being required 1o produce numbers and numbers of claims
under astronomical pressure from the management team and the public. The stress is wearing on the staff,
affecting morale, and the quality of work physically possible under such conditions. The Public deserves
better, the hard working staff deserve better.

It would be my sineere hope, that having an actual (.emmlsamﬁ Wln 'IB strcns!.h md |nlegmy could
e the dewnhill slide of morale to an upward swing. A
team accountable for the way :hc treat their stafl, hold management accountable for lhew belavior or lack
of skill. A i who would insist that first time managers have at the very least
good interpersonal relationship skills, rather than no skills at all and expect them to leam on the job. . a
job where their stress is high, leaming the processes difficult, and the most important quality from the start
interpersonal relationship skills thrown aside. Some of the management personnel lack the integrity that
ihe front line workers are charged with having. Tt is as if] their integrity flies out the window when they
become managers. Not all managers but more than there should be. Some lic regarding personnel issues,
some are sneaky trying to catch a staff member with something wrong when they fail to admit their own
mistakes. Management is supposed to lead by example. I grow ever concemed with what is happening in
the rank and file of S5A.

However, on a positive note, there has been no front-page scandals involving employees of the $5A as
there has been with other federal agencies. SSA does a tremendous job with what liftle they have received
as far as Tunding and stalfing.
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The management teams of SSA need a strong leader, one who will bring back integnity, one whe will fight
for the employees on the front line and attempt to relieve some of their stress by ensuring there are
appropriate, well-trained people promoted to management, A beader who will ensure that management
teams provide the type of leadership that ensure the loyalty of the staff not ereate hostile work

I ‘hased on their tous bias. A leader who has the ability 1o say to the powers in
‘Washington that S5A needs more staff to provide the quality of public service SSA has provided in the
past.

Thank you for taking the time 1o read this message, submitted respectlully by:

N



		Superintendent of Documents
	2022-07-05T15:14:28-0400
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




