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(1)

BROWNFIELD LIABILITY AND RESOURCE
ISSUES

TUESDAY, MARCH 4, 1997

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,

SUBCOMMITTEE ON SUPERFUND, WASTE CONTROL
AND RISK ASSESSMENT,

Washington, DC.
The committee met, pursuant to notice, at 9:30 a.m. in room 406,

Senate Dirksen Building, Hon. Robert Smith (chairman of the sub-
committee) presiding.

Present: Senators Smith, Warner, Allard, Sessions, Lautenberg,
and Chafee [ex officio].

Also present: Senators Baucus and Wyden.

OPENING STATEMENT OF HON. ROBERT SMITH, U.S. SENATOR
FROM THE STATE OF NEW HAMPSHIRE

Senator SMITH. The hearing will come to order.
Good morning, everyone. I would like to thank everyone for com-

ing this morning and thank the witnesses in advance for being
here.

We’re here to review the issues associated with abandoned and
underutilized industrial sites, otherwise known as brownfields. Al-
though there are no concrete figures on how many of these
brownfield sites there are in the United States, GAO estimates in-
dicate there are over 150,000 acres of these sites nationwide. While
the number in size is unclear, what is clear is it’s a significant na-
tional problem. These properties sit idle in many cities and towns.
They not only represent a nonproductive drain on municipal serv-
ices, but also they’re not adding to the local tax or employment
base. There are estimates of billions of dollars in tax losses for
these sites.

I believe that the problems associated with brownfields are two-
fold: first, at many of these sites we simply don’t know what the
level of environmental contamination is. Sometimes we don’t know
if there’s any at all. By providing funding for environmental char-
acterization, many of the sites with limited or no contamination
can be quickly returned to productive reuse. Second, at many of
these sites the current owners, including municipalities, that have
taken these properties via tax liens are aware that some environ-
mental contamination exists, but they’re afraid to redevelop them
for fear of being caught in the web of Superfund liability.
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While many of these owners are willing to clean up these sites
under State voluntary cleanup programs, they are tremendously
fearful of getting sucked into the Superfund morass.

What they want is certainty. They want one entity in charge of
the cleanups; they want to have a clear and consistent set of stand-
ards; they want to know at the end of the day after they’ve cleaned
up the site according to the agreed requirements; and that they
don’t have to fear unlimited future liability.

I believe this is a well-founded fear and one that Congress needs
to address. If we don’t deal with this matter, companies will con-
tinue to fence these older landholdings and put their new facilities
at pristine so-called ‘‘greenfield sites.’’ The issue of brownfields re-
development has long been an important one for both political par-
ties. The commitment on both sides is also underscored by the fact
that both of us this year have introduced legislation affecting
brownfields as part of the top 20 agenda for the U.S. Senate, S. 8
and S. 18.

Given the discussions that we have had together with the var-
ious members of the committee on both sides, I think there is gen-
eral agreement that we should work hard to address these and
other difficult Superfund related issues this year.

Although we were not successful in our efforts to comprehen-
sively reauthorize Superfund last Congress, I was very heartened
by the positive negotiations that we had both at the staff and mem-
ber level with Senator Chafee, Senators Lautenberg and Baucus, as
well as the representatives of the Clinton administration, specifi-
cally Carol Browner.

Working together I hope we will continue to make progress, and
I would like to thank my colleagues in advance for these very coop-
erative comments in this regard.

I will turn it over now to the ranking member, Senator Lauten-
berg.

OPENING STATEMENT OF HON. FRANK R. LAUTENBERG,
U.S. SENATOR FROM THE STATE OF NEW JERSEY

Senator LAUTENBERG. Thank you very much, Mr. Chairman.
I too want to salute the spirit of bipartisanship that is evolving.

I think that it’s crucial that we get on with the responsibilities. We
have every right to differ, but the fact is that we have a hearing
today, for which I thank you, to discuss the brownfields legislation
as presently proposed, separate from Superfund. I hope that we
will be able to establish the fact that brownfields legislation is, of
and by itself, quite an independent course of action from Superfund
reauthorization. We would like to see both get done. It is the testa-
ment to the bipartisan interest and getting on with the environ-
ment agenda that’s so important.

I am hopeful that this spirit will continue as we address the com-
plex and controversial issues that will be coming before this
Superfund subcommittee.

Fortunately, the brownfields legislation isn’t one of those complex
and controversial issues. Both parties have recognized that the
threat of Superfund liability is deterring the redevelopment of con-
taminated properties. Both parties support liability relief for pro-
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spective purchasers, developers, and bankers who would clean up
these blighted properties and restore them to productive use.

Both parties have supported making low-interest money avail-
able to communities to clean up hazardous waste sites, and so it’s
fair to say that we all support brownfields legislation, which would
promote jobs in urban communities and remove contaminants from
the environment.

Mr. Chairman, now that we have this bipartisan consensus on
the value, we ought to try to act. There are more than 100,000
brownfields sites that Superfund will not clean up because the con-
tamination levels are too low to qualify. Cleaning up these sites
can make an enormous difference for communities all around our
country.

One of the first bills introduced this year was S. 18, my legisla-
tion, to provide assistance for brownfields redevelopment. The first
title of S. 8 that Senator Smith and Chafee introduced in their
Superfund reauthorization bill had many provisions similar to
those contained in S. 18.

Unfortunately, there is disagreement about whether brownfields
legislation should go first or should be held until both parties re-
solved the many issues involved in the comprehensive reform of
Superfund.

Some of my colleagues on the other side of the aisle have sug-
gested that a separate brownfields bill is nothing more than a feel-
good measure, which would distract Congress for more important
questions. With respect, I disagree. I think we should act now. It’s
a much simpler case to review, and if we can get it in place, I think
we can help our communities enormously. They need this legisla-
tion.

Mr. Chairman, I want to be clear that I remain very interested
in revising Superfund. We’ve had private conversations about it. I
think that there is a distinct possibility that we can work out our
differences, and, certainly hope so. I would like to find an accept-
able bipartisan approach to such a bill because we both know, we
all know, that unless it’s bipartisan, it’s not going to happen.

But I don’t want controversies over Superfund to stall this criti-
cal brownfields legislation, and, frankly, as I see it, enactment of
brownfields is not only the right thing to do, but it would help pro-
mote a spirit of progress and bipartisanship on environmental leg-
islation. It would show that we can move things along.

I think that many of our witnesses today will help make the case
for moving forward to address the brownfields problems and oppor-
tunities. I am especially looking forward to the testimony of Mayor
Bollwage from Elizabeth, NJ, from my State, and a city I lived in
during my movements around New Jersey with my family. There
were many communities that we lived in as my father tried to es-
tablish a place to make a living. Elizabeth was one of those good
industrial towns. Elizabeth was home to the Singer Sewing Ma-
chine Company. The city is a renowned place for companies that
came, worked and later on abandoned. That wasn’t in the plan, but
that was the result. The economic stabilization of Elizabeth is an
inspiring story, and the Mayor here has gained some significant
distinction and leading the fight to reinstall pride, jobs, and
progress in that city.
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Mayor, we congratulate you. I hope that the Mayor’s story will
convince all my colleagues that we ought to get going on
brownfields legislation now.

Thank you very much, Mr. Chairman.
[The prepared statement of Senator Lautenberg follows:]

PREPARED STATEMENT OF HON. FRANK R. LAUTENBERG, U.S. SENATOR FROM THE
STATE OF NEW JERSEY

Mr. Chairman, I am pleased that we are here today to receive testimony on
brownfields legislation. This hearing is a testament to the genuine spirit of biparti-
sanship that currently exists among members of the committee. And I’m hopeful
that this spirit will continue as we address the complex and controversial issues
that will be coming before the Superfund Subcommittee.

Fortunately, brownfields legislation is not one of those complex and controversial
issues. Both parties have recognized that the threat of Superfund liability is deter-
ring the redevelopment of contaminated properties. Both parties support liability re-
lief for prospective purchasers, developers and bankers who would clean up these
blighted properties, and restore them to productive use. Both parties have supported
making low-interest money available to communities to clean up hazardous waste
sites. And so we all support Brownfields legislation, which would promote jobs in
urban communities, and remove contaminants from the environment.

Mr. Chairman, now that we have such bipartisan consensus, we should act. There
are more than 100,000 brownfields sites that Superfund will not clean up because
contamination levels are too low to qualify. Cleaning up these sites can make an
enormous difference for communities all around our Nation.

One of the first bills introduced this year was S. 18, my legislation to provide as-
sistance for brownfields redevelopment. The first title of S. 8, Senators Smith and
Chafee’s Superfund reauthorization bill, had many provisions similar to those con-
tained in S. 18. Unfortunately, there is disagreement about whether brownfields leg-
islation should go first, or should be stalled until both parties resolve the many is-
sues involved in comprehensive reform of Superfund.

Some of my colleagues on the other side of the aisle have suggested that a sepa-
rate ‘‘brownfields’’ bill is a ‘‘feel good’’ measure, which would distract Congress from
more important questions. I respectfully disagree. I think we should act now. Our
communities need this legislation. And many of them need it very badly.

Mr. Chairman, I want to be clear that I remain very interested in revising
Superfund, and would very much like to find an acceptable, bipartisan approach to
such a bill. But I don’t want controversies over Superfund to stall this critical
brownfields legislation. And, as I see it, enactment of a brownfields bill is not only
the right thing to do, but it would help promote a spirit of progress and bipartisan-
ship on environmental legislation.

I think many of our witnesses today will help make the case for moving forward
to address brownfields. I am especially looking forward to the testimony of Mayor
Bollwage of Elizabeth, New Jersey. His city’s experience shows that a concerted ef-
fort can turn contaminated lands into gold mines. It’s an inspiring story—one of
many. And I hope it helps convince all of my colleagues that we should act now to
enact brownfields legislation.

Senator SMITH. Thank you, Senator Lautenberg.
We are delighted to have both the ranking member and the

chairman of the Full Environment and Public Works Committee
here this morning, Senator Chafee.

OPENING STATEMENT OF HON. JOHN H. CHAFEE,
U.S. SENATOR FROM THE STATE OF RHODE ISLAND

Senator CHAFEE. Thank you very much, Mr. Chairman.
I would prefer to go for 3 minutes if the lights could alert me

that because I’m anxious to hear the witnesses this morning. I
want to congratulate you, Mr. Chairman, for holding this hearing
on brownfields. I want to recognize you for your leadership in the
entire Superfund issue. You’ve worked on this last year—I know
the mere mention of Superfund makes you shake your head, but
don’t despair. We shall prevail and get a Superfund bill passed.
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I also want to recognize the ranking members of the committee
and subcommittee, Senators Baucus and Lautenberg, for their con-
tinued efforts on brownfields and on Superfund. Both of them have
labored long and hard on this subject.

One of the unintended consequences of the Superfund statute is
that new industries have shied away from urban areas, because
they’re worried about liability under brownfields. They move out to
pristine areas in the countryside that we, as a committee, are try-
ing to preserve. So we’ve got an unfortunate consequence of the leg-
islation that we passed. The brownfields effort is an attempt to
overcome that problem.

As Senator Lautenberg pointed out, while there is a lot of com-
monality between our two approaches—that is, S. 8 and S. 18—the
basic difference is that we on this side believe that brownfields
should be part of an overall Superfund reauthorization. In other
words, pass Superfund legislation. On the other hand, Senator
Lautenberg has indicated that he would like to proceed with S. 18,
solely the brownfields part, and later follow on with the Superfund
revisions overall.

I agree with you, Mr. Chairman. I prefer to see it in a package.
We’re having a hearing on brownfields, but I would like to see that
part of the overall Superfund reform. I really do fear, Mr. Chair-
man, that absent that, if we just do brownfields alone, that the en-
thusiasm to do something about Superfund overall would slacken.

So, Mr. Chairman, I want to do everything I can to help you. I
would just quote from a letter that you and I wrote to Adminis-
trator Browner in July 1996:

We see little benefit in moving forward with the brownfields bill that fails to ad-
dress the critically important issues of the Federal-State relation, and potential li-
ability under Superfund, and we strive for the overall reform of Superfund.

Thank you very much, Mr. Chairman.
[The prepared statement of Senator Chafee follows:]

PREPARED STATEMENT OF HON. JOHN H. CHAFEE, U.S. SENATOR FROM THE
STATE OF RHODE ISLAND

I want to thank the Chairman of the Subcommittee on Superfund, Waste Control
and Risk Assessment, Senator Smith, for holding this hearing on the topic of
Brownfields, and recognize him for his leadership on Superfund reform generally
and on this very important part of Superfund reform, namely brownfields revitaliza-
tion. I also want to recognize the Ranking Members of the Committee and Sub-
committee, Senators Baucus and Lautenberg, for their continued efforts on
Superfund.

One of the unintended consequences of the Superfund statute is that new indus-
tries have shied away from urban areas, which already have in place an infrastruc-
ture to support new manufacturing and industrial facilities, and have instead lo-
cated in previously undeveloped areas without any infrastructure to support them.
Thus, a law that was supposed to be protective of the environment has actually led
to increased development of formerly pristine lands.

In late January, both we and the Democrats introduced our bills on Superfund
and brownfields. A central focus of the Superfund bill we introduced in January,
S. 8—the ‘‘Superfund Cleanup Acceleration Act of 1997,’’ is a strong pro-brownfields
revitalization policy. We all know what brownfields are—they are the abandoned
plant that might be contaminated, or might not be. It is the mothballed facility that
a large company is afraid to sell for redevelopment because a successor’s mis-
management might expose it to Federal liability years later. No one knows exactly
what the problems at these sites are, so people are afraid to invest in them or rede-
velop them, people are afraid of liability. So rather using old industrial sites, new
development flees the city and tears up our open space, green fields. In the mean-
time, these old sites remain a blight and a big hole in local tax bases.
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There is some commonality between our approach to brownfields and the Minority
approach. The legislation introduced by Senator Lautenberg and others addresses
some of the brownfields redevelopment barriers the Committee previously identified.
The bill includes grants for site characterization, grants for States to set up revolv-
ing cleanup funds, and liability relief or limitations for bona fide prospective pur-
chasers, and innocent landowners. All but one of the provisions are similar to provi-
sions in our comprehensive bill, S. 8.

Title I of S. 8 contains many provisions that should facilitate brownfields redevel-
opment. It will provide $15 million annually to capitalize revolving loan funds for
site characterization and cleanup, and an additional $25 million annually to capital-
ize a revolving loan fund for site remediation. It provides an additional $25 million
annually to improve or create State voluntary cleanup programs. It will lift the Fed-
eral liability cloud from sites cleaned up under a State cleanup program, and it pro-
vides other assurance for prospective investors.

A major difference between our position and that of the Minority is the scope of
a brownfields bill. It is our position that there are many redevelopment candidates
beyond the numerous lower risk, less-contaminated sites that are not likely to be
added to Superfund’s National Priorities List. In fact, there are many redevelopment
candidates that either are currently on the NPL or could be. Rhode Island’s Depart-
ment of Environmental Management informs me that there are over 200 Rhode Is-
land sites that RIDEM screened as likely to score above the Superfund listing
threshold score. The vast majority of these 200 sites will never be added to the
Superfund NPL list; inevitably it will be Rhode Island’s responsibility to supervise
these cleanups. This has led us to conclude that a complete solution to the
brownfields dilemma requires significant changes to CERCLA beyond Title I of S. 8.
These changes will make possible a brighter future for brownfields sites, whether
or not they are on the Superfund list or in a State cleanup program.

During Superfund hearings in the last Congress, we repeatedly heard testimony
from State officials who were concerned about the potential for increased Federal
involvement in State voluntary cleanup programs. We will hear similar testimony
from many of our witnesses today. These witnesses will tell us that a key element
needed to make brownfield programs work is the ability of States to provide future
liability waivers to parties that clean up these sites.

I agree. As Senator Smith and I noted in a letter on brownfields to Administrator
Browner in July, 1996, ‘‘we see little benefit in moving forward with a brownfields
bill that fails to address the critically important issues of the Federal-State relation-
ship and potential liability under Superfund.’’ The time for tinkering around the
edges of Superfund is over. We need to extensively overhaul Superfund and I invite
the Minority and Administration to join us.

The Minority makes a strong case for enacting brownfields reform legislation.
While we appreciate the continued commitment on the part of the Minority and the
Administration toward improving this flawed environmental program, we believe
that pursuing stand-alone brownfields legislation so early in the 105th Congress
would seriously undermine our effort to attain comprehensive Superfund reform this
year.

Real brownfields reform starts with recognizing that States and not the Federal
Government are already cleaning up the vast majority of these brownfields sites,
therefore it follows that the key to reform is empowering the States. It is for this
reason that I believe that a real solution for brownfields reform means removing the
Federal impediments to reusing these properties. I stand ready to work with the
sponsors of S. 18 and the Administration to make sure that we get real brownfields
reform, namely comprehensive Superfund reform, as a top priority for the Environ-
ment and Public Works Committee and commend them for their hard work on this
issue.

I look forward to hearing from our witnesses today on this important topic.

Senator SMITH. Thank you, Senator Chafee, distinguished rank-
ing member of the full committee, Senator Baucus.

OPENING STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR
FROM THE STATE OF MONTANA

Senator BAUCUS. Thank you very much, Mr. Chairman.
I would like to speak about the approach rather than getting in

a debate about whether brownfields is a separable or intrinsic part
of Superfund reform. I believe that there’s an opportunity here to
do something constructive, and I hope that we do it.
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I want to remind this committee that is the first hearing that
we’ve had this Congress on brownfields legislation. We’ve had hear-
ings on regulations, but this is the first hearing on legislation. It’s
a good opportunity to set the right tone, to go forward and not get
bogged down by partisanship.

We would all agree there’s been too much partisanship in the
last couple of years, but there has not been partisanship on this
committee. That is due to the leadership of our chairman, Senator
John Chafee and the chairman of this subcommittee, Senator
Smith. I think all of us have done a pretty good job of trying to
keep this debate above board, to work hard to try to find solutions.
We’ve made some progress.

I think it is also important to remind ourselves that the approach
that we have taken in the past has worked. Most significantly, this
committee wrote a very good law reforming the Safe Drinking
Water Act. That was legislation praised by residents of both cities
and States. It was praised by environmental groups and it received
overwhelming bipartisan support.

I’ve been thinking a little bit about why that happened, why in
contrast to other legislation was that effort such a success. Here is
my view: the Safe Drinking Water Act was, to use a cliche, a ‘‘win-
win’’ proposition. We didn’t just reduce regulatory burdens, but we
also increased environmental protection, especially by expanding
the public’s right to know about the quality of drinking water. Re-
ducing unnecessary regulations is a good thing in and of itself—we
should do that. Also, we should increase environmental protections.
This is a practical political matter. If you try to accomplish only
one of these goals and not the other, you are unlikely to achieve
a consensus.

As we begin to consider other environmental laws like Superfund
and the Endangered Species Act, I hope we take the same ap-
proach that we took in the Safe Drinking Water Act. Let’s try to
come up with a win-win approach that not only makes the law less
burdensome for those it regulates, but also that provides more en-
vironmental protection for the American people.

The brownfields legislation that we are considering today is a
good example. We all talk about the environment and the economy
going hand in hand, and the brownfields legislation puts our words
into action. There are thousands of old, vacant industrial sites all
over the Nation. Many of these sites have some contamination but
usually not very much. Most can easily be cleaned up and returned
to productive use. Yet, most of these sites are sitting idle.

Why? One reason is that the developers are afraid of Superfund
liability. The brownfields bill makes it clear that developers and in-
nocent landowners would not be subject to Superfund liability.
Both bills also provide a little seed money to help them get the ball
rolling. These provisions will help communities turn idle properties
into new business opportunities creating new jobs and economic
growth. That is already happening in some States like Oregon, and
Illinois and New Jersey. It’s also happening in my home State of
Montana. In Butte, MT, county officials working together with the
Chamber of Commerce built a new Visitor’s Center in an area that
was once used as a landfill. Nearby in Anaconda, folks have worked
for years to come up with a creative approach. We’re turning the
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site of an old smelter works into a world-class golf course designed
by Jack Nicholas. That will attract visitors from all around the
country and all around the globe. In each case it’s a win-win solu-
tion, good for the local economy, good for the environment. The leg-
islation that we are considering today would mean more solutions
like this.

There is another reason for passing brownfields legislation—the
Welfare Reform Bill that we passed last year. That bill requires
welfare recipients to find work—which is a good thing—but the
strategy is successful only if jobs are available. The brownfields bill
can play an important role in helping to create jobs where they are
needed. For this reason, brownfields legislation is one of the most
important economic revitalization initiatives that we will consider
this Congress.

In closing, I want to thank expressly Senator Chafee, Senator
Smith, and Senator Lautenberg and others on this side of the dais
for holding this hearing. It gets us off to a good start. I hope and
pledge every effort to work to find a common solution, one that has
give and take on both sides, as we did when we passed the Safe
Drinking Water Act.

Thank you.
Senator SMITH. Thank you, Senator Baucus.
Senator Warner.

OPENING STATEMENT OF HON. JOHN W. WARNER,
U.S. SENATOR FROM THE COMMONWEALTH OF VIRGINIA

Senator WARNER. Thank you, Mr. Chairman.
I join the others here in commending you and the distinguished

ranking member for your efforts and leadership. You have been un-
failing, Mr. Chairman, in your dogged persistence to try and come
up with legislative solutions to this troublesome situation of
Superfund.

It is interesting that the distinguished ranking member from
Montana, as well as, I believe, the distinguished ranking member
from New Jersey used in their statements the phrase, ‘‘afraid of
Superfund liability.’’

It is deeply regrettable that Congress has passed a law which
people are fearful of. Therefore, if we have created that fear, we
have an obligation to remove it. Brownfields legislation, in my
judgment, is an effort in that direction.

But I take a word from Mr. Baucus’ statement about welfare.
Many of these sites are co-located in those neighborhoods where
our welfare legislation will have a major impact. It will provide,
hopefully, the jobs that are needed. Most importantly, these people
don’t have the ability to buy a car and drive to the site on the out-
skirts of the cities. This legislation will enable them to walk to
work, saving the cost associated with additional transportation.
Very often public transportation in place today will serve the sites
we regard as brownfields.

So I think this is probably the best example of time and economic
advancement, together with an environmental advancement. That
opportunity is before us—let’s make sure this committee gives the
Senate the leadership and guidance to pass that legislation.

Thank you.
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Senator SMITH. Senator Allard.

OPENING STATEMENT OF HON. WAYNE ALLARD, U.S. SENATOR
FROM THE STATE OF COLORADO

Senator ALLARD. Thank you, Mr. Chairman.
It is great to be on your subcommittee, and I note with interest

all the seniority that we have on this committee. Senator Sessions
and I are the new men on the block. I don’t know about him, but
I kind of feel like the cross-eyed javelin thrower. You’re not going
to be making many points, but everybody is going to be watching
you.

[Laughter.]
Senator ALLARD. But let me just say from a Coloradan’s perspec-

tive that I come from a State that is interested in green areas, and
we’ve dedicated a lot of local dollars in the State to do that. One
of the frustrating things is the brownfields sites’ locations, and
there are sites that can never be dealt with because of the big li-
ability issue that goes with it. In some cases they are close to a
Superfund site, they get intermingled with those issues related to
the Superfund site. That is why I think we need to address both
Superfund as well as brownfields sites.

But the brownfields site legislation, which I am a co-sponsor of
with the chairman of this committee, I think would help a lot in
our State. I think from hearing the other comments, it will help all
over the country, and, certainly, very worthwhile legislation. I hope
we can get it to move forward as a companion issue with the
Superfund reauthorization.

[The prepared statement of Senator Allard follows:]

PREPARED STATEMENT OF HON. WAYNE ALLARD, U.S. SENATOR FROM THE
STATE OF ALABAMA

Thank you Mr. Chairman. I’m looking forward to today’s hearing on brownfields
and the positive economic and environmental impact that cleaning up these sites
could have for Colorado and other States. Specifically, I want to mention Colorado
because in my State leaving these sites abandoned can have a disproportionate im-
pact on individuals who live miles from a brownfield.

One of the unique aspects of Colorado, particularly the front range, is that cities
are broken up by green space. Unfortunately, one of the challenges Coloradans face
is growth pressure for both residential homes and new businesses that lead to devel-
opment of green space. In fact, when Coloradans are asked what their major con-
cerns are, growth always ranks near the top. To protect from this the State runs
a program to buy open space for preservation called Great Outdoors Colorado.
GOCO, as it is called, spends hundreds of millions preserving green space from de-
velopment. Further, in last year’s Farm bill Congress authorized $35 million to pre-
serve farmland threatened by urban sprawl.

Unfortunately, the Federal Government doesn’t always help in terms of providing
policies that could be characterized as preservation friendly. Superfund, and the li-
ability hammer it carries, is but one good example. Because of the fear of liability,
sites that otherwise could be cleaned up and redeveloped are left empty and new
industrial development occurs elsewhere.

Mr. Chairman, with respect to brownfields I’m pleased to be a cosponsor of your
legislation. I think if we can get Federal agencies out of the way, States will be able
to clean up brownfield sites to a satisfactory level. Thank you.

Senator SMITH. Senator Sessions.

OPENING STATEMENT OF HON. JEFF SESSIONS, U.S. SENATOR
FROM THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Mr. Chairman.
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I salute you for the leadership you’ve given in working on this
matter. It’s a complex and important issue, and I think Senator
Baucus’ comments are well worthwhile. If we can improve the envi-
ronment at the same time, reduce burdensome and unwise regula-
tion, we’ve had a double advantage. I think that is possible in this
legislation, and that’s why I’ve been supportive of it.

I’ll just share this story and conclude my opening remarks. On
the northern edge of the city of Mobile there is an area that is of
marginal strength economically. My law firm was involved in a sit-
uation where there was going to be built a nice, low-cost motel. A
corner of that property had a service station on it. Everything was
ready to go forward, but it became impossible for the environ-
mentalists and the lawyers to agree on whether or and not they
could protect that motel from future liability from the possibility of
pollution from that service station years before. As a result, that
project was dropped, the development was not made, and that
property still remains vacant. I think it indicates to us that we do
need to make sure that our government institutions and agencies
can promptly respond to determine promptly whether or not there
is a serious danger to the environment, and what it’s going to cost
to fix it so that rational decisions by developers can be made.

I salute you for working on the problem, and I look forward to
learning more about it as we go forward.

Senator SMITH. Thank you, Senator Sessions.
[The prepared statement of Senator Sessions follows:]

PREPARED STATEMENT OF HON. JEFF SESSIONS, U.S. SENATOR FROM THE
STATE OF ALABAMA

Mr Chairman: I believe that today’s hearing into the creation of urban
brownfields, and the barriers that impede their recovery for productive use, are a
classic illustration of what can occur when good intentions go awry. As we look into
the issues which will be raised over the course of the next several days, I have deep
concerns that in its haste to remedy the problem of environmental contamination,
Congress has enacted legislation with structural defects that lead to the kind of un-
foreseen and costly unintended consequences we will have presented before us
today.

In this case, passage of the Comprehensive Environmental Response, Compensa-
tion and Liability Act of 1980 has led to these types of unintended consequences.
Clearly, the problem of urban brownfields is a significant one, and we should seek
to address this issue in the most effective and efficient way possible.

The problem of ‘‘brownfields’’ is self-evident. It is estimated that hundreds of thou-
sands of brownfield acres exist in major cities throughout the country. In fact, in
many cities the amount of brownfield land present exceeds the total land area of
Washington, DC. This abandoned or underutilized land, which once was put to pro-
ductive use, is often overlooked or ignored by future developers who fear exposing
themselves to Superfund’s drastic joint and several, strict and retroactive liability
provisions. Further, the lack of finality and certainty created by a State’s certifi-
cation of cleanup serves to undermine incentives for restoring potentially contami-
nated brownfield sites.

Finally, the effectiveness of the actual cleanup programs, both in terms of cost
and time, is often hampered by the tide of litigation which has resulted from these
regulations. Our cities and families cannot afford the continuing loss in jobs or tax
revenues that these brownfield areas create, and we should seek measures which
will remedy the inherent problems that give rise to these situations. To this end,
I look forward to hearing the testimony of the witnesses on these issues.

Senator SMITH. Let’s have the first panel of witnesses please
come forward.

Mr. Timothy Fields, the Acting Assistant Administrator at the
Office of Solid Waste and Emergency Response for the U.S. EPA;
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Mr. James Seif, secretary of Environmental Protection, Pennsylva-
nia Department of Environmental Protection; The Honorable J.
Christian Bollwage, Mayor, city of Elizabeth, on behalf of the U.S.
Conference of Mayors; and Ms. Lorrie Louder, director of Industrial
Development. St. Paul Port Authority, on behalf of the National As-
sociation of Local Government Environmental Professionals.

Welcome to all of you this morning for being here. Each of your
statements, as you’ve written them, will be made part of the per-
manent record, and if you could summarize those statements in
about 5 minutes each, we would appreciate it because we do have
another panel.

We also have a prepared statement by Senator Boxer for the
record.

[The prepared statement of Senator Boxer follows:]

PREPARED STATEMENT OF HON. BARBARA BOXER, U.S. SENATOR FROM THE
STATE OF CALIFORNIA

Mr. Chairman, resolving the issue of how to encourage the cleanup of abandoned
and underutilized industrial sites around the country is of critical importance as we
strive to revitalize our inner cities.

The city of San Francisco alone has an estimated 5,051 brownfields sites. If we
take into account the fact that many of these sites contain multiple properties, San
Francisco may have as many as 15,000 or more individual brownfields properties.

Each one of these abandoned, vacant industrial and commercial sites means fewer
inner-city job opportunities, neighborhood blight, and the increased pressure of
urban sprawl and loss of local tax revenue.

As reported in the 39-City Survey on the impact of brownfields on U.S. Cities,
local tax revenue losses to the city of San Francisco are estimated to be between
$16 million and $100 million.

The current Superfund law impedes brownfields development. Many new busi-
nesses prefer to locate in uncontaminated areas outside cities rather than face the
costs of assessing and cleaning up brownfields, and face the possibility of becoming
involved in cleanup liability issues for contamination caused by former users of the
site.

In order to bring businesses back to intercity commercial sites, and help revitalize
our communities, we must provide liability relief for prospective purchasers and in-
nocent landowners while ensuring that we in no way erode protection of human
health and the environment. The Lautenberg/Baucus bill of which I am a cosponsor
would provide this relief.

The Lautenberg/Baucus bill also authorize grants to State and local governments
to characterize brownfield sites and capitalize revolving loan funds for brownfields
cleanup. Providing these funds is critically important as demonstrated by the suc-
cess of EPA’s grants for brownfields pilot cleanup projects in the last 2 years.

California has four EPA brownfields National Pilot Projects: in Sacramento,
Stockton, Emeryville, and Richmond. We also have two Regional EPA Pilot
Projects—one in San Francisco and one in Oakland, and EPA provides regional as-
sistance to Los Angeles and East Palo Alto.

EPA brownfield grants are playing an important role in, for example, the city of
Stockton’s plans to redevelop its abandoned shipyard and industrial sites along the
waterfront. EPA is helping the City fund a master plan for brownfields site assess-
ment and remediation, and incentives for redevelopment.

San Francisco has received a $100,000 grant to help revitalize the South Bayshore
neighborhood adjacent to the Hunters Point Naval shipyard.

In Sacramento, EPA grants are helping to redevelop the old Southern Pacific and
Union pacific railyard sites situated in the heart of the city.

While there are many similarities between the brownfields provisions in your
Superfund reauthorization bill and the Lautenberg/Baucus brownfields bill, I am
particularly concerned about provisions in your bill which allow Superfund cleanups
to occur under State voluntary cleanup laws and policies. State programs are de-
signed to clean up low risk sites and may not prove adequate not appropriate for
high risk Superfund site cleanup.

Mr. Chairman, acting quickly to resolve critically important liability and cleanup
issues in brownfield sites all over the country is of utmost importance for our Na-
tion.
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I look forward to working with you to get brownfields reform provisions approved
as quickly as possible.

Senator SMITH. We’ll start with you, Mr. Fields.

STATEMENT OF TIMOTHY FIELDS, ACTING ASSISTANT ADMIN-
ISTRATOR, OFFICE OF SOLID WASTE AND EMERGENCY RE-
SPONSE, ENVIRONMENTAL PROTECTION AGENCY, WASH-
INGTON, DC

Mr. FIELDS. Thank you, Mr. Chairman, and members of the com-
mittee.

I am pleased to be here this morning to discuss the current state
of the EPA Brownfields Economic Redevelopment Initiative and to
discuss how those initiatives can inform the dialog with the context
of legislative reform, as expressed in S. 8 and S. 18.

As you know, Administrator Carol Browner will be testifying be-
fore you tomorrow. She will discuss Superfund in a more com-
prehensive way.

My purpose today is to discuss with you some of the accomplish-
ments of the Brownfields Action Agenda that we have implemented
over the last couple of years, and to identify some of the issues that
are raised by the legislation that is pending before you on
brownfields legislative reform.

As you know, the EPA has worked over the last 2 years to try
to address brownfields in a proactive way. There are four major
components of the Action Agenda. First, we’ve awarded 78 pilot
grants to communities around the country. We had planned on 50
pilots in fiscal year 1998, but 78 pilots have been awarded to date
to provide support for assessment, to facilitate cleanup and to sup-
port redevelopment planning activities in those communities, and
to provide job training support as well. Second, we have built part-
nerships with various other players beyond the local governments.
Federal agencies, like Housing and Urban Development, the Eco-
nomic Development Administration of the Department of Com-
merce, the Department of Labor—are working together to address
brownfields, job training, and redevelopment issues in commu-
nities.

We also have worked with States. As you know, State voluntary
cleanup programs are a very important component of effective
brownfields redevelopment. Thirty-three States have voluntary
cleanup programs. The EPA has signed Memorandums of Agree-
ment with 10 of those State programs; most recently MOAs were
signed with Rhode Island and the State of Maryland in the last few
weeks. We have eight other Memorandums of Agreement that are
being negotiated with States. So, we hope to have 18 of those
MOAs completed by the end of the year.

We also have in our budget this year $10 million to support the
establishment of voluntary cleanup programs and to make sure
those programs are developed in an effective way.

Finally, regarding State voluntary cleanup programs, we’re work-
ing together in a stakeholder process that would allow us to de-
velop national principles and guidance regarding the operation of
State voluntary cleanup programs and the Memorandums of Agree-
ment. In terms of our partnership efforts, EPA and the States are
working together on these initiatives.
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We believe in terms of working together on brownfields that the
brownfields reforms that we have made under Superfund over the
last couple of years should inform the legislative debate that you
are undertaking today. We believe that brownfields legislative re-
form should codify many of the reforms that we’ve implemented ad-
ministratively and include, among other things, funding for tech-
nical assistance, for brownfields identification, for assessment and
reuse planning, for funding to capitalize revolving loan funds and
liability relief, for bona fide prospective purchasers, as well as pro-
tection for innocent landowners.

We believe also that S. 235 regarding the brownfields tax incen-
tive should be supported as part of the overall brownfields redevel-
opment equation.

S. 8, we think, provides for many of the kinds of things we want
in legislative reform. We’re encouraged to see the substantial
brownfields provisions, as well as the voluntary cleanup provisions
within S. 8. However, we do have concerns regarding some of those
provisions. We believe that the voluntary cleanup provisions would
eliminate the authority of the EPA and other Federal agencies to
respond to releases of hazardous substances whenever a State re-
medial action plan has been prepared.

The mere existence of a plan eliminates Federal authority to re-
spond to emergency events even where there is an imminent sub-
stantial endangerment. The provisions would leave us paralyzed to
deal with those emergencies, and we think that is something that
should be fixed.

Second, we believe that the S. 8 language regarding ‘‘adequate
opportunity’’ for community involvement is a problem. Commu-
nities need to be involved. Those who live next to these brownfields
properties need to have a say involving decisions of land use and
remediation at these sites.

S. 8 also identifies elements for a qualifying State voluntary re-
sponse program. However, it allows some of those programs to
move forward without necessarily meeting all of those qualifying
program elements.

Finally, regarding S. 18, we think that that bill does address
many of the barriers that are preventing the cleanup and economic
redevelopment of brownfields. It promotes many of the brownfields
cleanup and economic development goals—that are shared by the
Clinton administration—and builds upon many of the lessons
learned by the EPA over the last couple of years in implementing
our Brownfields Action Agenda. We think that S. 18 has the liabil-
ity relief that we need. The major concern we have with S. 18 is
that we don’t believe it has an adequate level of funding provided
to support the full range of brownfields activities.

In conclusion, the Clinton administration believes that a com-
prehensive approach to brownfields legislative reform would sup-
port all of the existing elements of the current program—some of
these elements that are in S. 8 and S. 18—but should also include
the brownfields tax incentive, we believe, is an important element.

Mr. Chairman, thank you for the opportunity to address the com-
mittee. Thank you for the little extra time, and I would be pleased
to answer any questions that you and the members might have.

Senator SMITH. Thank you very much, Mr. Fields.
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Mr. Seif, welcome.

STATEMENT OF JAMES M. SEIF, SECRETARY OF ENVIRON-
MENTAL PROTECTION, PENNSYLVANIA DEPARTMENT OF
ENVIRONMENTAL PROTECTION, WASHINGTON, DC

Mr. SEIF. Thank you, Mr. Chairman.
Mr. Allard, I might point out that as a State official, I occasion-

ally feel in dealing with the EPA like a javelin receiver, but I’ll
leave it up to the committee to decide if I have become cross-eyed
yet.

[Laughter.]
Mr. SEIF. I would like to start with two stories in summary of

my testimony. One was December 1980 when President Carter
signed the Superfund bill, and he said at that point that ‘‘for $1.6
billion we had once and for all solved the problem of abandoned
waste sites in America.’’ Flash forward nearly 16 years. Last Fri-
day Senator Moynihan of this subcommittee participated in a cere-
mony at the Smithsonian celebrating that Institution’s move for
the first time outside the Beltway to a site in Bethlehem, PA. An
old steel mill will become the National Museum of Industrial His-
tory in Pennsylvania.

If one knew nothing of the intervening 16 years, one could say
President Carter was right. Here comes a site back from behind the
cyclone fence and closed-down status. The fact is since then we’ve
learned that Superfund is the least successful Federal environ-
mental statute, at least in modern history. It has every perverse
incentive, it has frozen progress in any number of communities
around the Nation, it has enriched the wrong people and impover-
ished others, and it must be reformed. Pennsylvania would very
much like to see that.

What has happened also, however, is the States which first tried
to mimic Superfund with their own hazardous site cleanup bill got
the message, and, as I believe one member of the panel has pointed
out, perhaps Mr. Fields, there are now some 30 plus States that
have programs. Our program is a statutory one. It has pretty much
gone its own way. While Superfund in Pennsylvania has finished
only 8 of 103 sites, we are now in 47 of our 67 counties with 64
final cleanups, 195 in progress. The American legislative exchange
has dubbed our program the model for other States.

What are the elements of successful programs? My testimony on
page 2 lists them. First, let’s abandon the Garden of Eden cleanup
standard. Pristine isn’t even possible in nature we now know. If we
decide—and it’s a fundamentally local decision—what the future
use of that land will be, we can craft a safe level of cleanup.

Second, let’s stop at some point the liability. If you have a con-
taminated site and your uncle walked past it in 1952, you will wind
up litigating his estate over liability under the present approaches
of Superfund. I have myself been in Court over residues of paint
cans left in a factory in 1968. That kind of litigation incentive has
no place in community cleanups.

Third, stop the delays in general. Get a pathway toward bringing
a site through a process and then follow it.

Finally, reduce the chilling effect of a far-reaching and a liability
scheme that reaches everybody and which is joint and several. That



15

has entrapped lenders and scared them off and frozen many sites
behind the cyclone fence.

Our cleanup standards are based on risk and the fundamentally
local decision of land use. Air statutes and water statutes, it seems
to me, do have a more appropriate reach between States, but the
fact is that land use still remains fundamentally local and it should
be that way with brownfields statutes.

Second, liability protection is final in our State. You get a release
from my Department and you may proceed; it’s bankable. Unfortu-
nately, the EPA regional office may decide someday that there is
a better way to clean it up and screw the deal up. We hope that
we can have some protection from that.

Finally, and I’ll depart with a heartfelt agreement with Senator
Lautenberg on all of what he said except on one point, and that is
the use of Federal money or any money in these sites. It seems to
me that if you have a sensible cleanup standard and then you get
out of the way, the private sector will find a site in, say, downtown
York, PA, price it in terms of its location, its value, existing infra-
structure and so on. If you then supply just enough money to deter-
mine what cleanup costs would be and it’s a realistic cost, then
subtract cleanup costs from the site value, the remainder puts the
property in play—the private sector will use it.

If it will not use it, there is not enough money in either the Com-
monwealth budget or the Federal budget to bring them all back.
The fact is that we have found that money is following sites. Law
firms are advertising their ability to utilize our Industrial Site Re-
cycling Act, consultants are advertising it, we have multi-site
agreements with utilities and others. We can make progress.

I see that my time is up. I simply refer to the recommendations
for Federal legislation that are at page 7 in the testimony.

Senator SMITH. Thank you very much, Mr. Seif.
Mayor Bollwage, welcome.

STATEMENT OF HON. J. CHRISTIAN BOLLWAGE, MAYOR, CITY
OF ELIZABETH, AND ON BEHALF OF THE U.S. CONFERENCE
OF MAYORS, WASHINGTON, DC

Mayor BOLLWAGE Thank you, Mr. Chairman, and thank you for
this opportunity.

Senator Lautenberg, thank you for those kind remarks. It’s good
to see you again.

Mr. Chairman, I know you have roots in New Jersey going back
to our Capital City, so I invite you back to our State to view the
work that we’re doing in the city of Elizabeth.

It’s a pleasure for me to testify here today on behalf of the U.S.
Conference of Mayors, as well as our great city of Elizabeth. The
U.S. Conference represents over 1,000 cities throughout our Nation
with populations of over 30,000 people, and our nation’s mayors
have been at the center of our national debate on the redevelop-
ment of the brownfields sites and the need for comprehensive
Superfund reform. Last year the Conference of Mayors adopted a
National Brownfields Action Agenda that called on Congress and
the Administration to develop a national brownfields.

Mr. Chairman, you have my full statement and the attachments,
which provide details on this agenda and other items. We are now
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revising this agenda, and I will submit for the record a further
elaboration of these principles for a national strategy once it is fi-
nalized.

The mayors of this nation want to thank the members of this
committee, Mr. Chairman, for all of your hard work in realizing the
importance and the development of a national strategy for cleaning
up hundreds of thousands of brownfields that can be found all
across this Nation. We believe that it is preferable that brownfields
be a major part of Superfund reform and the reauthorization proc-
ess. It is also critical that we move on brownfields in this Congress.

Mr. Chairman, contamination of industrial property was not
caused by our local governments or the citizens who must now live
with the consequences of these lost jobs, as Senator Lautenberg
spoke about the great Singer complex in the city of Elizabeth, and
the abandonment of underutilized properties that denigrate our
communities.

In large measure, this unintended negative consequence of our
Federal Superfund policy has been the price for achieving the
Superfund program’s national benefits. This unfortunate situation
simply must be addressed in a very aggressive way. We must undo
the unintended harm that Superfund has imposed upon our com-
munities that was spoken about by Senator Lautenberg and Sen-
ator Warner.

I would like to explain to you and show you a little bit of what
is going on in the city of Elizabeth. You have the Conference’s 39-
city survey on the impact of brownfields in our cities. I have two
photos here that show a basic before and after site of the formal
landfill in the city of Elizabeth, which was a 166 acre tract that
is now being converted into a metro mall project.

There’s been identified 56 brownfields locations in the city of
Elizabeth, and we’ve been able to focus our resources on rehabili-
tating several of these properties.

Mr. Chairman, if you come back to New Jersey and look at the
city of Elizabeth on a former brownfields site, you will see the Ikea
store that was built on Port Authority property, sold to the city of
Elizabeth, that is now generating, along with a Toys-R-Us
Superstore, the first of its kind in the Nation, next to an Incredible
Universe that is now generating a million dollars in annual tax
revenues and more than $2 million in State-urban enterprise zone
revenues, providing thousands of jobs for people in our city and our
neighboring communities.

The pictures that I just showed you is the former municipal land-
fill, 166 acre site, that we hope to put pilings in the ground this
Spring and summer that will convert to a 250-store mega mall
project and create as many as 5,000 jobs.

This has been done with minimal investment on the govern-
ment’s side because we care. We have worked with a developer on
brownfields legislation, on applying for grants. We’re currently ap-
plying under that pilot program for a $200,000 EPA grant in revi-
talizing this site.

But we are also, Mr. Chairman, the home of Chemical Control
that dates back to 1980, which was a Superfund site that was de-
stroyed by a fire, and it took 131⁄2 years to clean up that site, $13
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million of investment in the EPA and $26 million of investment by
the State.

The Superfund site, known as chemical control, is now a cement
slab with no ability to create jobs, no ability to be reused. It is just
going to be monitored by the EPA forever. The brownfields site, on
the other hand, have generated tax-ratables, have generated jobs
and clearly an effort on brownfields legislation in the 105th Con-
gress is something that will benefit our cities throughout the Na-
tion.

Mr. Chairman, we are pleased that the brownfields issue has the
bipartisan support of this committee. The bills that have been in-
troduced, both S. 8 and S. 18, are excellent starting points. We are
pleased, for example, that these bills make efforts to address the
many issues that we have laid out as our principles.

The Conference president, Chicago Mayor Richard Daley, has
made brownfields legislation one of our top priorities, and we want
to work with you to refine our proposals. We are pleased that the
funds will be made available for site characterization and assess-
ment work on brownfields sites, although these funds are quite
frankly very modest compared to the damage that has been done
to our communities.

Likewise, we are very pleased that both the EPA pilot program
and your bills call for the capitalization of local revolving loan
funds, although, again the effort is too modest compared to the
magnitude of the program that our cities face. We believe that the
funds generally should be directed to local programs unless such
State programs are targeted to smaller jurisdictions that would be
unlikely to administer their own revolving loan fund.

We believe both bills need to address brownfields sites that are
not in the hands of public entities. Not only must liability protec-
tions be extended to such public entities, but direct grants should
be available for the cleanup of properties in neighborhoods that
have shown disinvestment.

We also want to commend the committee for addressing the need
for liability protections for redevelopers of brownfields sites, and we
believe that to examine the relationship between the State vol-
untary cleanup programs and the local brownfields cleanup initia-
tives to effectively address the brownfields problems in our commu-
nities.

Mr. Chairman, many other issues remain to be addressed, and
we will be supplementing our comments with further technical
comments in the drafts of both bills. But let me, again, commend
the committee for beginning a bipartisan debate on brownfields.
We support your efforts to address brownfields in the 105th Con-
gress, and we look forward to working with you this year to enact
legislation.

We cannot, as mayors of this great country, afford to let another
Congress go by without enacting a comprehensive national pro-
gram that will lead to the thousands of brownfields cleanups, cre-
ation of jobs and sound local economies.

Mr. Chairman, one final point, while it is not in the jurisdiction
of this committee, we believe it is extremely important for the Con-
gress to enact tax incentives that will help companies redevelop



18

brownfields sites. I would like to thank you for this opportunity to
appear before you today, and I am available to answer questions.

Thank you.
Senator SMITH. Thank you very much, Mayor.
Ms. Louder, welcome.

STATEMENT OF LORRIE LOUDER, DIRECTOR OF INDUSTRIAL
DEVELOPMENT, ST. PAUL PORT AUTHORITY, ON BEHALF OF
THE NATIONAL ASSOCIATION OF LOCAL GOVERNMENT EN-
VIRONMENTAL PROFESSIONALS, WASHINGTON, DC

Ms. LOUDER. Good morning, Chairman Smith, Chairman Chafee,
Senator Lautenberg and committee members.

One of my main responsibilities at the St. Paul Port Authority
is to redevelop brownfields. I am also a member of the Brownfields
Advisory Committee for the National Association of Local Govern-
ment Environmental Professionals, NALGEP, whose membership
includes more than 50 cities. It represents local officials responsible
for developing and implementing environmental policies and pro-
grams in their communities.

Mr. Chairman, I am pleased to have the opportunity to testify
here today on behalf of NALGEP and present the findings of its
brownfields project.

NALGEP’s findings are documented in our report entitled,
‘‘Building a Brownfields Partnership From The Ground Up: Local
Government Views On the Value and Promise of National
Brownfields Initiatives,’’ which we have provided for your commit-
tee, Mr. Chairman, and which we would like to submit for the
record today.

Today I will summarize NALGEP’s key findings with a particu-
lar focus on the need for legislative solutions to facilitate the clean-
up and reuse of brownfields sites across the country.

Mr. Chairman, I would like to compliment and thank the mem-
bers of your committee for your leadership in promoting the legisla-
tive solutions for the brownfields issue. Virtually every community
faces this important challenge. We should not forget the fact that
brownfields revitalization provides key environmental and eco-
nomic outcomes including expediting site cleanup, renewing local
economies and generating jobs, limiting urban sprawl and associ-
ated environmental problems and assisting Welfare reform through
customized job training and linking jobs with area residents.

In St. Paul the Williams Hill project provides an excellent exam-
ple. This 30-acre site is within the federally designated enterprise
community area. It consists of 200 to 300 foot mounds of sand and
aggregate material. There have been substantial environmental
quality problems, air quality problems, along with sub-surface soil
contamination.

The Port Authority in St. Paul recently acquired this site, and
we will take this site from 16 jobs currently to 325 jobs with wages
in the $10 to $15 per hour area. We will take the tax-base from
$80,00 per year to $650,000 per year. We will achieve full environ-
mental cleanup, and the bottom line is that after we have invested
over $10 million in public cost on this site, we will leverage over
$11 million in private sector investment.

Now, Mr. Chairman, I am going to focus on NALGEP’s findings:
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We have found that the EPA’s overall leadership and its package
of liability clarification policies have in fact helped establish a cli-
mate conducive to brownfields renewal. However, we have also
found that legislative action is needed to facilitate the cleanup and
redevelopment of more sites. One of the most significant things the
Federal Government can do to facilitate brownfields reuse is to en-
able the EPA to delegate the authority to limit liability and issue
no further action decisions for none Superfund caliber sites to the
States with cleanup programs, and it’s important to note that these
States must have minimum requirements to protect public health
and the environment.

Here’s why: States with voluntary cleanup programs are complet-
ing the most significant brownfields activity today. New Jersey es-
timates that they have cleaned up several thousand sites; other
States report similar successes. Also, the specter of Superfund li-
ability continues to put a damper on brownfields cleanup and rede-
velopment in the development and lender communities. Addition-
ally, the EPA clearly does not have the resources to review and
sign off on the hundreds of thousands of brownfields sites that
exist across the country.

To delegate to the States NALGEP suggests the following ap-
proach:

No. 1, the EPA and the States should clearly distinguish between
NPL-caliber sites and the far numerous less contaminated
brownfields sites. For example, Minnesota has approximately 160
NPL-category sites, as compared to the over 1,500 brownfields
sites.

No. 2, the EPA should only delegate to States that meet the min-
imum requirements and States, as you probably know, vary widely
because of the differing technical expertise and capacities.

No. 3, the EPA should retain its ability to reopen its involvement
at a particular brownfields site under exceptional circumstances.

Continued Federal investment is critical to site assessment, re-
mediation and redevelopment. This is where the Federal dollars
will help dramatically. The EPA pilot grants have enabled many
communities to develop brownfields programs, leverage private sec-
tor investment and begin to give developers and lenders the con-
fidence and the clear message that the communities are serious
about brownfields developments.

NALGEP has found that Congress should build on this success
by broadening the Federal investment in brownfields through the
following:

Mr. Chairman, we recommend and we have found that Federal
grants are needed to establish more pilot programs. Funds for
cities and States are needed to capitalize brownfields revolving
loan funds, and, last tax credits for expenses related to assessment
and cleanup of brownfields sites is important, as well.

Mr. Chairman, thank you for your time today. We appreciate it.
Senator SMITH. Thank you very much, Ms. Louder.
We will take 5 minutes on the first round. Let me just start with

you, Ms. Louder, on a question—some have said with voluntary
cleanup that the States would participate in a race to the bottom.

Have you seen any signs that the States have endangered their
citizens in their voluntary cleanup programs?
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Ms. LOUDER. Mr. Chairman, not at all. In Minnesota, which I
can speak to relative to the State Pollution Control Agency, this is
an agency that is very clearly interested in doing the right thing
as far as cleaning up the environment. In a word, they are our
counterparts. They are our partners in the development business,
as we are attempting to bring these sites into a redeveloped status
and bring jobs to these sites. So the combination of both the real
estate and financing expertise, as well as their environmental ex-
pertise, is critical.

I think that the safeguard here would be the EPA reopener
where if the States do not do the right thing, the EPA can in fact
step right back in, and NALGEP feels very strongly about that, Mr.
Chairman.

Senator SMITH. Mayor Bollwage, do you have any idea how many
sites, brownfields sites, you have in Elizabeth?

Mayor BOLLWAGE Yes, Mr. Chairman. We did a study with the
Regional Plan Association in the metropolitan area, and there were
56 identified sites in the city of Elizabeth—that is combined be-
tween land that is owned by the Port Authority, Conrail, the rail-
roads and former abandoned industrial sites, as well as some
neighborhood sites such as a cleaners that may want to expand. I
mean, you know it is always different.

Brownfields sites could be—they are like fingerprints, Mr. Chair-
man. I mean, they are unique to each individual community.

Senator SMITH. What is your estimate of tax revenue loss to your
city?

Mayor BOLLWAGE We could estimate anywhere between $5 mil-
lion to $10 million on an annual basis on all of the brownfields
sites that we lose on an annual basis in the city of Elizabeth.

Senator SMITH. What is your position, and if it’s different, the po-
sition of the Conference of Mayors on the issue of finality in the
cleanup of these sites?

Mayor BOLLWAGE The mayors, especially myself, regarding the
Chemical Control site—we were not informed of the final capping
of the location. It was basically dictated to us as a municipality on
how the final structure was going to occur at the chemical control
site, and I don’t know if you are aware of what happened there in
1980, but there were 55,000 drums of hazardous material that just
blew into the sky and created a massive pollution. About eight fire-
men had serious health problems and eventually died during the
course of the next 10 years. The chemical control site in all of our
estimations during the 1980’s was eventually going to be able to be
turned over to a municipality and be created into a park land for
some type of reuse.

That did not happen, Mr. Chairman. It’s just a cement slab out
there that could never ever be used; whereas, brownfields will gen-
erate jobs, generate tax ratables and create a stronger local econ-
omy.

Senator SMITH. Do you believe, though, that once States or com-
munities have completed a cleanup either at the State level or
through voluntary cleanup, do you believe that they should be lia-
ble for additional Federal liability?

Mayor BOLLWAGE Who should be liable?
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Senator SMITH. Those who cleaned up the sites. Should there be
additional Federal liability at the State level after a site has
been——

Mayor BOLLWAGE For the people responsible for cleaning up the
site?

Senator SMITH. Right.
Mayor BOLLWAGE Well, Mr. Chairman, I can only look back at

the history. You had Singer Sewing Machine in the city of Eliza-
beth. You had an awful lot of corporations that paid an awful lot
of income taxes and corporation taxes to the U.S. Government
through the years, and they have now either abandoned or walked
away from the site and left the municipality the ability to clean up
those sites. So the burden on the municipality is an extremely un-
fair burden after the Federal Government has clearly benefited
from the corporation and the income taxes through the years of
this.

Senator SMITH. So you support waiving Federal liability if the
sites cleaned up, after it’s cleaned up?

Mayor BOLLWAGE There has to be waiving of some liability at
some point.

Senator SMITH. Mr. Seif, I was interested in the story that you
told regarding the success in Pennsylvania, and I was just curious
as to how you were able to get the numbers of people involved in
the cleanup in those various sites that you talk about in your state-
ment without the waiving of Federal liability. How were you able
to pull that off?

Mr. SEIF. In a couple of ways. Finality is important, and we give
a very definite, final release under State law, including from pri-
vate lawsuits. Bureaucracies don’t like finality but the private sec-
tor does. I’m not saying one is right or wrong, but we need to, I
think, demonstrate a bias, if we legislate, in favor of finality—real-
ly exceptional circumstances to interrupt what has in fact gone into
a stream of commerce or onto the tax rolls after it has been done.

That finality that we are able to give, plus sensible cleanup
standards and a great deal of public relations work—and that’s just
what it is, going out and looking for customers—has brought us as
many sites as we have.

Senator SMITH. But you could have been—are you saying that
your success would be greater if you had finality?

Mr. SEIF. I think so. We continue to hear evidence from people
about reluctance to join our program because of the fact that it’s
only our program and not a broader one.

Senator SMITH. Senator Lautenberg
Senator LAUTENBERG. Thanks very much, Mr. Chairman.
Mayor Bollwage, I just want to be certain about something that

was in your testimony and I read on page 2—‘‘We believe that it’s
preferable that brownfields be a major part of Superfund reform
and the reauthorization process.’’ And you say in the same sen-
tence, ‘‘It is also critical that we move on brownfields during this
Congress.’’

So are you connecting brownfields to Superfund reauthorization
because in the second part of the sentence it sounds to me like
you’re saying, ‘‘Hey, we’ve got to move on brownfields.’’
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Mayor BOLLWAGE Senator, I don’t want to trivialize the impact
of Superfund legislation or cleanup throughout this country, but I
think it’s important that brownfields legislation moves in some
form in order to benefit our municipalities and the ability to create
jobs and stimulate economic development. I think brownfields could
probably move on its own with a minimal investment because the
developers in our community, they want to know that not only the
Federal Government, and the State governments and the municipal
governments care, but they want them to play a role in the devel-
opment of this property. That is why I believe that brownfields
could probably move on its own.

Senator LAUTENBERG. Thank you. I wanted to be sure of that be-
cause you in particular, since we know each other and we are both
long-time New Jerseyans, know that our State problems are, as
usual, the same but more of the same. We have—our industrial
past has left us a legacy that we didn’t expect to inherit, and that
is lots and lots of contaminated sites, and I assume Pennsylvania
has a similar structure, as has Rhode Island perhaps with its in-
dustrial history.

So to me having seen the success you’ve had with mine fields of
contaminated sites there—the Port Authority, PCBs, you name it—
you’ve been able to create an incredible business site. You ne-
glected to say that when a sale is on at IKEA, the turnpike can
be tied up for miles with people waiting to bring their money in
and buy their goods there at this formerly abandoned site.

Mayor BOLLWAGE Like you said, Senator, if you would have
asked me 10 years ago would people be coming to the city of Eliza-
beth enough to shut down an exit of a turnpike, I would say to you,
‘‘That would be a bit ridiculous,’’ but that is exactly what happened
in November this year when the turnpike, Exit 13A, was shut
down for 4 hours because of the numerous shoppers that were com-
ing to former brownfields locations and now doing their shopping
for the holiday season.

Senator LAUTENBERG. I don’t know if you remember, but I was
the Commissioner of the Port Authority that paid for 13A at the
time that it was being done.

Mayor BOLLWAGE Well, we thank you for that, Senator.
[Laughter.]
Senator LAUTENBERG. It wasn’t done for you. It was done for the

public at large but Elizabeth benefited.
[Laughter.]
Senator LAUTENBERG. Mr. Seif, in contrast with the song,

‘‘there’s seldom heard a discouraging word,’’ your description of
Superfund was at best bleak, and I would have to say lots of dis-
couraging words. But I ask you as you appropriately boast of Penn-
sylvania’s successes with their own sites, what the level of contami-
nation was? Would these sites have qualified for NPL registration
or are they on the low side of contamination?

Mr. SEIF. Your point is well taken. Clearly, they are not NPL-
rankable sites, though there are quite a number of sites in Penn-
sylvania which for some reason are on the NPL and subject to
1,200 pages of directions and decades of cleanup that probably
should not have been either, and I can think of a few in New Jer-
sey from my days at the EPA that meet the same description.
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Senator LAUTENBERG. The number of pages doesn’t necessarily
make for bad legislation. What makes for bad legislation is the in-
ability to enforce it into an effective program.

Mr. SEIF. Well, those 1,200 pages are just the instructions, not
even the law itself.

Senator LAUTENBERG. What would you have done with those
sites? Would you just simply have them walked away from? Who
would you go after to clean them up? Where would the money come
from?

Mr. SEIF. Superfund has performed and will perform at some
sites, with a narrower range than I think it is now applied, a criti-
cal and non-duplicable function. Indeed, the forcing of technology
and the inventorying of sites, and indeed the energy we see behind
this brownfields legislation arises out of Superfund. I think what
we need to do, however, is not mimic Superfund in the States—and
we’ve explicitly not done that—but to take the next step, to go be-
yond, and to get the EPA to understand that the setting up of cri-
teria, as it now wishes to do—and some indeed are in Senate legis-
lation about approving our programs—could well be reversed. I
think the States ought to get together and decide to approve the
EPA’s programs every once in a while, including in this area.

Senator LAUTENBERG. I would think it might vary from State to
State? When you come into a State like New Jersey, the most
densely populated State in the country, and compare that to my
colleague from Montana, one could reasonably disagree on what
level of cleanup might be in order, but the one thing that I do see
is that Superfund ought to be renewed. I think what you’re sug-
gesting in your last comments is that brownfields could very well
fill that kind of gap, as I heard you describe it, between the very
complicated, the highly contaminated site, and that which needs
just a little bit of a push. I think the brownfields legislation would
fill that gap nicely.

Thank you.
Mr. SEIF. I certainly agree with that.
Senator SMITH. Senator Chafee.
Senator CHAFEE. Thank you, Mr. Chairman.
First, I want to congratulate Senators Allard and Sessions for

their willingness to plunge into this very complicated area. I’ll be
the first one to confess—although I’ve been wrestling with this for
a number of years—that I don’t claim to know all of it. But I ap-
plaud you for your willingness to try and master this intricate sub-
ject.

I would like to ask the panel a question to see if I’ve got this
thing correctly. What we’re trying to do here is to give some defi-
niteness to lenders and potential purchasers. Is that correct? In
other words, we’re trying to solve the problem that Senator Ses-
sions referred to, that people just wouldn’t touch a particular site
because they didn’t know of the potential liability. So what we’re
trying to do is get exactness, if we can.

Is that right, Mr. Fields? Don’t give to long of an answer because
I’m under a time limit here.

[Laughter.]
Mr. FIELDS. I think that is a critical element. I think there are

elements in S. 8 and S. 18 regarding relief for prospective pur-
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chasers and innocent landowners. It is a critical part of the equa-
tion.

Senator CHAFEE. OK, all right.
Now, as I see it, we’ve got three kinds of sites that we’re talking

about, what you call low-risk sites, low-risk brownfield sites. Then
the next one are those NPL, National Priority List, as possible, but
not listed sites. In my State we’ve got 200 of them. They’ve pre-
scored over 28.5. They’re not on the list but they pre-scored at that.

OK, is everybody with me? That is the second group.
Now, the third group are the NPL-listed Superfund sites. OK,

now as I understand it—and you can correct me, Mr. Fields, if I’m
wrong. What Mr. Seif wants, and, as I understood the first part of
Ms. Louder’s testimony, when the State takes over, the low-risk
ones or, the ones that pre-score, that the EPA does not have a lead
role in those. The EPA can have a lead role in the third group, the
NPL-listed sites. Now it stands that the next EPA may easily re-
enter the issue, and the EPA now shows up and says, ‘‘You, Penn-
sylvania did a lousy job,’’ so we’re coming back in to make you do
it all over again because, ‘‘This cleanup isn’t adequate.’’

Now, as I understand it here, we, at least S. 8, only lets the EPA
come in in extraordinary circumstances.

Now, am I right here, Mr. Seif, or tell me what you think.
Mr. SEIF. We would hope that that is what S. 8 does and would

urge that it do that and that it define an extraordinary cir-
cumstances, because——

Senator CHAFEE. Because if you let the EPA come back in at one
of these less polluted sites after the State cleans it up and every-
thing seems fine, but then along comes the EPA and says, ‘‘No,
that is not right.’’

Now, do you agree with me, Mr. Fields?
Mr. FIELDS. Well, I didn’t read S. 8 quite the same way. The way

I read S. 8 is that if a State had a voluntary response plan the
EPA would be precluded from going in, and I’m really concerned
about that. I do believe that—although there are very effective
State voluntary cleanup programs out there—when there is an im-
minent and substantial endangerment, an emergency situation,
like in Hoboken, NJ, for example, the EPA needs the ability to be
able to respond and assist as well as when there is a need to re-
spond to a State request to supplement State authority or State
ability in these types of emergencies or imminent substantial
endangerment situations. I’m concerned that the way that the cur-
rent brownfields provisions of S. 8 are drafted would preclude us
from responding to real emergencies.

Senator CHAFEE. What do you say, Mr. Seif?
Mr. SEIF. I can only speak for Pennsylvania but——
Senator CHAFEE. Well, that’s good enough, speak for Pennsylva-

nia.
[Laughter.]
Mr. SEIF. I would be delighted to do so. It goes almost to the

‘‘race to the bottom’’ problem—will some State not have a decent
program and should, therefore, the Senate, the Federal Senate, leg-
islate for that case fully. We would rather not be fettered by any
Federal oversight on the category of site you list after we have run
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it through our program. It just seems to me that there are dimin-
ishing public policy returns, down to zero, to do that.

Senator CHAFEE. Well, I see my time is up so I just want to
quote or say what Ms. Louder has said on page 8. She said, as I
understand it:

The EPA should provide that it will not plan or anticipate any further action at
any site unless at a particular site there is an imminent and substantial danger to
public health in an environment, and/or the State response is inadequate or the
State requires the EPA’s assistance.

What we’re trying to do here, it seems to me, is get some cutoff
point where the Federal Government won’t come back in, and so
that there is definiteness to the whole business. What I worry
about is ending up with some program where no matter what you
do you have a State voluntary cleanup program, and you think
you’re done with it, and then comes in the EPA and says, ‘‘No, that
is not right.’’

Well, my time is up here.
Ms. LOUDER. Mr. Chairman?
Senator SMITH. Yes, Ms. Louder.
Ms. LOUDER. If I might respond——
Senator SMITH. Yes, you want to respond, sure.
Ms. LOUDER. Thank you, Mr. Chairman, and Senator Chafee.
That is precisely it, and let me clarify my earlier comments.

NALGEP’s position is that the States in fact should take the lead
on the non-NPL sites, and that the EPA should be involved in the
Superfund sites and that the States must have adequate methods
to draw the distinction between the two and to deal with that. The
safety net, so to speak, Mr. Chairman, is that if one of the States
has a problem with that procedurally, then the EPA could come in
under the re-opener, but the bottom line is we do need closure be-
cause our lenders and our end-users of the sites, the manufactur-
ers, and the developers and so forth are, quite frankly, afraid of the
EPA coming in subsequently, and that has put a chill on develop-
ing these sites.

Senator SMITH. Thank you.
Senator Allard.
Senator ALLARD. Thank you, Mr. Chairman.
Mr. Fields, I don’t know whether you’ve had an opportunity to

read over the testimony from some of the other members of your
panel, but I’m looking at testimony from Mr. Seif, and he says that
there are three points that need to be laid for brownfields redevel-
opment. I would like to have your response to those three points.
I’ll go over them to refresh your memory.

His first point is a release of Federal liability of State land recy-
cling sites, and his second is a waiver of Federal permitting re-
quirements at State and land recycling sites, and then the third
point is the authority for Governors to veto proposed NPL listings.

I would like to know what your response is to his suggestion.
Mr. FIELDS. On the first point, we, obviously, want to provide

clarity as to what sites are covered by a State voluntary cleanup
program and to make sure that only in very limited situations
would the EPA get involved.

We do think that there are some situations where it may be ap-
propriate, and we should make that very clear, as Ms. Louder says,
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but that should be a very rare occurrence. The State is, obviously,
going to handle most of these sites, and we at the EPA will not get
involved. But we do think that there are some situations, an emer-
gency situation, for example, where it may be appropriate for the
Federal Government to step in or to lend assistance. We don’t
think that our ability to do that ought to be precluded.

So we do agree in general about providing clarity, but we don’t
believe in a complete elimination of Federal authority.

Second, with respect to his point on the waiver of Federal per-
mitting requirements, under RCRA corrective action, the State
wants to clean up that site, where they have not already done a
cleanup of that RCRA corrective action unit, under a State vol-
untary cleanup program, we, the Federal Government, are willing
to go along with that and allow the cleanup to proceed, pursuant
to that State program, and it would not have to be further ad-
dressed under the RCRA corrective action program, as it is cur-
rently.

We are trying to make that clear in our guidance and to make
sure that we work with States to make clear that voluntary clean-
up programs are another option.

Regarding the authority of Governors to veto proposed NPL list-
ings, we’ve operated for the last several years in EPA under a sys-
tem where we seek State concurrence on the listing of sites on the
NPL. We are OK with that, and with our ability to work together
with States to get their concurrence on listings. That process has
worked fairly well. We do believe, though, that there may be situa-
tions where a Governor’s veto for the listing may be threatening
the public health and safety of the public around that site. So, I
do believe that there ought to be certain exceptions or waivers from
that ability of the Governor to approve the listing of a site. We may
want to, in an emergency, or for public health reasons list a site,
if that is the only way we can assure that the people who live
around that site are protected.

Senator ALLARD. And, as you might guess, Mr. Seif, I would like
to have you respond to his response, if you would please?

Mr. SEIF. We would go directionally the same but a little further
in each case. The release of Federal liability, of course, is the issue
of, as Senator Chafee says, ‘‘Where are we going to cut it off and
make for finality?’’

On the waiver of permits our own State statute and some other
State statutes provide for the waiver of State permits. That in-
cludes water, and air and other things or activities that go on dur-
ing the cleanup.

When those permit requirements attach, and if the Federal ones
also are attached, we would be right back into the morass of delay
and problems and too many cooks baking the cake. If a State has
a good brownfields program, let it work without interference. That
is the whole purpose of the brownfields carve-out, I think.

Third, we think that sometimes the Federal Government doesn’t
know best about what local conditions are, and that the Governor
probably has a better shot at knowing and could exercise his or her
authority in that regard. I don’t believe you’re going to get a Gov-
ernor at a site that is a falling down emergency saying, ‘‘We don’t
want to list it.’’ The fact is that that Governor will use every statu-
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tory tool, Federal or State, at his disposal but would not use the
Superfund when its track record has been so dismal.

Senator ALLARD. I want to thank both of you for your responses.
I see my time is up.

Senator SMITH. Senator Sessions.
Senator SESSIONS. Thank you very much, Mr. Chairman.
Mr. Seif, let me just ask you this just briefly. How is it that a

piece of property—like in my example of the motel and the gas sta-
tion. Everyone seemed to know about it; they were concerned about
it. At what point is the State environmental agencies or the EPA
aware that this possibility exists, and what’s the danger for a pur-
chaser to develop over that area without telling anybody. How does
this occur?

Mr. SEIF. Generally local lore and anecdotes. There’s also the
CERCLA list maintained by the EPA of all sites about which any
allegation of contamination has ever been lodged. If you own land
and you’re on the CERCLA list, you’ve, of course, just had a consid-
erable devaluation of your property, whether or not the allegation
was correct. You can get off that list eventually, but at Superfund
speed, meaning not very fast.

Senator SESSIONS. Well, I think sometimes it is publicly known
by the government agencies and sometimes not.

Mr. SEIF. Correct.
Senator SESSIONS. To me two things are necessary. First is a

prompt decision, a plan for the proposed developers that someone
can afford. He can know that if he follows this plan, he should be
able to develop that property successfully. If he thinks he is going
to get into it and spend hundreds of thousands of dollars and then
later finds out that there millions of dollars, that he was going to
be asked to do more, he will walk away and find another site in
the suburbs somewhere and leave the inner-marginal area alone.

OK, that being said, looking at some of these proposed expendi-
tures, we’ve got here—I’ve have some questions about the wisdom
of that. I would rather use that money, it seems to me, in a way
that could get a potential developer a prompt, an authoritative, de-
finitive answer on what he needs to do before he can buy that prop-
erty. A lot of them will buy it, if they know. If they are not certain,
they’re going to leave it undeveloped.

Do you have any comments or thoughts about that?
Mr. FIELDS. Just a couple. One is that over the last couple of

years we have removed more than 30,000 sites from the overall
master Superfund inventory—that is 75 percent of the 40,000 sites
have been dropped and many of the sites are in major urban cities
around the country.

That effort has provided for some relief from the stigma associ-
ated with being in the Superfund inventory, and that has encour-
aged prospective purchasers and developers to develop many of
those properties.

For example, an old steel mill in Buffalo, NY, is being converted
into a tomato farm because the site is no longer in the Superfund
inventory and people there are more willing to get involved in the
development of properties like this one.

I think also that, as we have tried to do administratively, and
the various bills before this committee are trying to do legislatively,
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things that change liability for prospective purchasers, innocent
landowners. In addition, the change last year to the statute to deal
with lender liability, we believe, will provide a greater incentive for
people to get more involved in redevelopment of these properties.
I think we’re sending a signal that we want to encourage devel-
opers, we want to work with people who want to redevelop con-
taminated property. Relief from liability can be provided in these
ways. We are trying to do all we can to remove the stigma of being
associated with the Superfund inventory.

Senator SESSIONS. Sometimes the States are slow in responding
too, aren’t they?

Mr. SEIF. Our statute has specific deadlines in it so that there
can be certainty in those respects as well. I would say in fact if
there is a reopener for the EPA in a statute, that it too would see
some deadlines so that that might be the way to get some finality
into a site after the running of a certain amount of time—just a
thought.

Senator SESSIONS. One more question, Mr. Fields.
S. 8 proposes grants and loans for characterizing and remediat-

ing brownfields and identification of brownfields. How mechanically
will those grants be allocated? Who will make the decision and
what standards will be employed, or do you know?

Mr. FIELDS. The terms of S. 8 are fairly similar to what we’ve
been implementing now the last couple of years. The grants are
awarded out to communities who are interested in assessing and
planning for remediation of brownfields properties in their jurisdic-
tion. The EPA regions under our current program work with us in
headquarters to identify communities that would be recipients of
those grants, and we would work with them to provide the funding.

Senator SESSIONS. Who makes the decision about when three
cities apply and there is money for one, who makes the decision?

Mr. FIELDS. Right now that is a decision made by the EPA, and
right now it’s me. You’re looking at him right here.

[Laughter.]
Senator SESSIONS. Right, I know who to call.
[Laughter.]
Senator SESSIONS. All that line, I’m somewhat concerned about

the word ‘‘remediating’’ because to me once we start remediating,
then Washington, DC, is going to be in the business of cleaning up.
Is that a distinction? Can you see a distinction between remediat-
ing and paying for the cleanup in every city in America?

Mr. FIELDS. Yes, we are looking at that. That is a very limited
amount of money that is provided in both bills for remediation.
Dollars for remediation are provided through a grant program to
local governments to capitalize revolving loan funds.

Senator SESSIONS. Once the doors get open——
Mr. FIELDS. Right. We recognize that most of the cleanup is

being done by responsible parties or by other private investors.
We’re finding that the $200,000 in grant money for inventory and
assessment that we’re providing is being leveraged by millions of
dollars in private sector investment in these communities across
the country. The limited amount of money that we’re currently pro-
viding to capitalize loan funds for cleanup are for those rare situa-
tions where municipalities, for example, acquire bankrupt property,
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and then the city has to remediate it because the responsible party
has walked away. So we think that the revolving loan fund would
allow loans to be given to prospective purchasers who want to rede-
velop property where there is not a private interest there to pro-
vide money for cleanup.

Senator SESSIONS. You decide which one is getting it?
Mr. FIELDS. Yes, sir.
[Laughter.]
Senator SESSIONS. Certainly, every eligible person—there

wouldn’t be enough money to come close to supplying the needs of
every eligible claimant.

Mr. FIELDS. We have seen historically over the last couple of
years that about $200,000 to a community who really has ex-
pressed an interest in getting involved in our brownfields assess-
ment program, and who has applied for one of these grants can
benefit greatly from it. We expect that communities may benefit
from seed money up to about $350,000 for cleanup of brownfields.

Senator SMITH. Thank you, Senator Sessions.
We do have another panel so I’m going to ask that in the second

round we just ask one question and try to not have four parts to
each question, if you can do it that way.

Mr. Fields, and to all the panel, there seems to be something in-
definite about the term ‘‘finality’’ here. There’s not an agreement
on how we reach finality. It is very interesting what you said a few
moments ago. You said that ‘‘The EPA may want to overrule a Gov-
ernor because of health concerns,’’ and there’s a good example
there. I mean, what is the implication there, that the Governor
doesn’t care about health concerns of his State or her State? I
mean, I think the issue—and I didn’t mean to imply that you
meant that—but that is really the underlying implication here, and
I think that is where we have trouble coming up with finality. I
believe that a Governor probably has as much interest in finality
and cleanup and preservation of the environment as you or anyone
else in the Federal Government.

Let me ask you specifically how do we—what is the best way to
get finality? Are you willing to allow the States to make the deci-
sion that they need to make in order to get somebody to clean that
site up, the brownfields site and redevelop it? Are you willing to
accept their decision?

Mr. FIELDS. I think, Mr. Chairman, that on for both the toxic
waste dump, the NPL site, and the brownfields sites the same situ-
ation applies. We do not want to overrule the Governor, as you say.
I think that we would like to work together, as Commissioner Seif
has said. We would like to work together with the States and agree
that if a site poses a high-risk, public health threat, this type of
site ought to go on the NPL. That way there won’t be any difficulty,
there won’t be any controversy, there won’t be any disagreement
between the Federal Government and the States because we will
all agree up-front that this type of situation would possibly trigger
a site listing on the NPL.

Likewise, in the case of a voluntary cleanup program, we would
hope to work together with Mr. Seif and other State officials
around the country and agree that there would only be a rare, lim-
ited number of situations, as the panel has indicated, that would
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reopen a voluntary cleanup program and possibly trigger some Fed-
eral involvement. They would be situations that everyone would
agree on—the imminent substantial endangerment, an emergency
situation that may occur. That way when we, the EPA, and the
States all agree that these are the limited, very limited, number of
situations where we might get involved, I think that would provide
a great degree of finality to the regulated community, to devel-
opers. I think that would provide the kind of finality that every-
body on the panel has been talking about. But, we have to have
some criteria for the listings of NPL sites and what would trigger
Federal involvement, and, second, in the case of voluntary cleanup
programs, we need to identify up front those rare events where we
might need some additional assistance to be provided in that site-
specific case.

Ms. LOUDER. Mr. Chairman?
Senator SMITH. Yes.
Ms. LOUDER. If I might offer just a brief suggestion here,

NALGEP is recommending on the bottom of page 13 just a simple
way of doing that—brownfields should be delegated to the States,
and there are only two circumstances under which the EPA would
walk back in and get involved in that: First, is an imminent and
substantial threat to public health or the environment; and, second,
either the State response is not adequate or the State requests
EPA assistance if they don’t have the capacity.

Mr. Chairman, in getting to finality, as you mentioned, I would
suggest that the committee look seriously at that suggestion on
page 13 of our report.

Thank you.
Senator SMITH. Thank you.
Senator Lautenberg.
Senator LAUTENBERG. Yes, thank you, Mr. Chairman.
I’ll make a short statement for the benefit of our new colleague,

Senator Sessions, and that is that you have to be sure that Mr.
Fields doesn’t have Caller-ID, which shows the number that’s call-
ing in before he answers the phone.

[Laughter.]
Senator LAUTENBERG. I would ask this question. In New Jersey

there is a famous philosopher named Yogi Berra who said, ‘‘It ain’t
over ’til it’s over,’’ and that kind of applies to this question of final-
ity because I ask you what do you do with a newly discovered prob-
lem? You find out that there is migration of contaminants from one
place to another that was unexpected. Very often the terminology—
and Mr. Seif, you know it well—‘‘O and M’’, operations and mainte-
nance, because you haven’t really been able fully to get at the
source of the contamination. What does one do? Who pays in the
event of a discovery of a new problem at an old site?

Mr. Seif.
Mr. SEIF. I guess I have to dissent from Ms. Louder on that

point. Someone will pay but it seems to me that the buck can stop
at the State House, and increasingly the idea of delegated pro-
grams and then watching over it is something the EPA has been
doing for 30 years micromanaging is becoming increasingly less ap-
propriate as the States have gone up and running.
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I think the States can run programs like this once they’re dele-
gated, and that State brownfields laws can have—or State tort
laws; you know, the discovery rule and all of that being imported
into how much did you know and when did you know it—can be
run by the States. Every case doesn’t have to be a Federal case.

Senator LAUTENBERG. I am prohibited by the code set down by
the Chairman from following on with an intelligent deep perspec-
tive question. So I will not ask it.

Mr. FIELDS. Can I just add a comment? I think we all agree that
in the majority cases the sites that we are talking about today, the
brownfield sites, the sites covered by State voluntary cleanup pro-
grams, are typically going to be covered by State programs. They
are dealt with at the local level. I think, though, as you said, Sen-
ator Lautenberg, we have to make some provision for when the un-
expected does occur, those rare events that occur, the emergencies
that happen. There needs to be some agreement up front that there
are some situations when the Federal Government may need to
provide assistance or may need to get involved. Those situations
should be rare but we need to make clear that we define those, and
that we don’t preclude those protections. That is my biggest con-
cern.

Senator SMITH. Senator Chafee.
Senator CHAFEE. Mr. Seif, I would like to ask you the following

question: the low risk, or what the EPA calls brownfield sites,
they’re taken care of. The State can go in there and probably the
chances of the Federal Government back in are very, very slight.
I would like to go to the next category of the three that I formerly
outlined; namely, those NPL caliber sites. They’re not on the list
yet but they pre-scored a 28.5 or more.

Now, tell me please your experience with those sites. When you
go in and clean them up under a voluntary State program, does
the—do purchasers come along and buy them with complete con-
fidence or is there always the worry that EPA will come back in
in some form?

What has been your experience in those, that category?
Mr. SEIF. As Secretary in Pennsylvania and as a private practi-

tioner before that, we keep people away from those sites. If a site
ranks, even if not formally listed and subject to an instruction back
of 1,200 pages about how to clean it up, investors will not come.
The situation doesn’t arise when a site gets ranked like that.

Senator CHAFEE. So the only ones that get cleaned up are the so-
called brownfields low-risk sites? It is hopeless to try this second
category, or the NPL caliber sites? They don’t get cleaned up or
people don’t come and buy them?

Mr. SEIF. Well, until Superfund is reformed that may be the
case, yes.

Senator CHAFEE. Well, not maybe; it is, isn’t it?
Mr. SEIF. In Pennsylvania that has been the case, yes, sir.
Senator SMITH. Senator Sessions.
Senator SESSIONS. Mr. Fields, as a former Federal prosecutor,

and you mentioned, I believe—somebody did—the limitations on ac-
tion.

Has any thought been given to extending the length of the stat-
ute of limitations from discovery of the fact that a previous owner



32

had a deliberately, and willfully and knowingly deposited illegal
substances? Are you familiar with that?

Mr. FIELDS. I am familiar with that, yes.
Senator SESSIONS. What is the status of that?
Mr. FIELDS. Well, we’re just beginning to look at that in a

broader context of overall Superfund reform. We have not come up
with any sort of position on that issue yet. That is something that
we should look at.

Senator SESSIONS. Well, what is frustrating is you find a site and
investigation shows that it was a deliberate dump, willfully and
knowingly done. The company is bankrupt and the only real vindi-
cation that can be done would be a prosecution of the person who
willfully and deliberately did it, but the statute of limitations has
run by the time they find it.

I think that is something we ought to give some thought to.
Mr. FIELDS. We will do that.
Senator SESSIONS. And I think—I’ll just share this.
Mr. Seif, your comments about agencies—I’ve worked with them

as a Federal prosecutor and U.S. attorney for 12 years, and it is
an institutional feeling. It is hard to overestimate, as you suggest
in your opening remarks how reluctant they are to make any final
decision, but somebody somewhere has got to do so. You’ve got to
decide what is a minimally dangerous site, which ones are—you’re
going to let the State do and let it go forward and identify the ones
that are not. Hopefully, this legislation will help in that regard.

Senator SMITH. Thank you, Senator.
Let me just say before we go to the next panel that committee

members will have until Friday to submit additional questions.
Should they do so you would have until March 14 to submit the
answers to those questions, and that would also hold true for the
next panel as well.

Thank you all very much for coming. We appreciate it.
Mr. SEIF. Thank you.
Ms. LOUDER. Thank you, Mr. Chairman.
Mr. FIELDS. Thank you, Mr. Chairman.
Mayor BOLLWAGE Thank you.
Senator SMITH. The next panel is Mr. Peter Guerrero, the Direc-

tor for Environmental Protection Issues, Resources, Community
and Economic Development Division, General Accounting Office;
Mr. William Riley, general manager of Environmental Affairs at
Bethlehem Steel Corporation; Mr. Peter Scherer, senior vice presi-
dent and counsel of the Taubman Company, Bloomfield Hills, MI;
and Mr. William K. Wray, senior vice president of Citizens Bank
in Providence, RI.

Gentlemen, thank you all for being here today, and, again, as
with the previous panel, your complete statements will be part of
the record. If you can summarize it in 5 minutes or less, that would
be appreciated.

We’ll start with you, Mr. Guerrero, if you are ready to go.
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STATEMENT OF PETER F. GUERRERO, DIRECTOR FOR ENVI-
RONMENTAL PROTECTION ISSUES, RESOURCES, COMMU-
NITY AND ECONOMIC DEVELOPMENT DIVISION, GENERAL
ACCOUNTING OFFICE
Mr. GUERRERO. Thank you, Mr. Chairman.
I am pleased to be here today to discuss the committee’s efforts

to support the cleanup and redevelopment of brownfields. While a
number of factors have impeded the redevelopment of these prop-
erties, real or perceived, environmental contamination has required
businesses to incur additional costs associated with assessing and
cleaning up these sites.

For some businesses these additional costs have encouraged
them to locate elsewhere, resulting in a loss of tax revenues and
employment in communities with brownfields.

Last year you asked us to provide information on the legal bar-
riers that Superfund presents for redeveloping brownfields and the
types of Federal financial support needed. My testimony today
summarizes the findings from that work and provides some addi-
tional information from our ongoing review of State voluntary pro-
grams, a tool available for addressing brownfields.

State voluntary programs replace enforcement actions with in-
centives to encourage rather than compel private parties to clean
up contaminated properties. States, like Pennsylvania, have found
these programs to address brownfields are faster and less costly
than enforcement-based cleanup programs.

In summary, Mr. Chairman, we found the following:
First, even though most brownfields are not contaminated

enough to be listed as Superfund sites, owners are unwilling to
identify contaminated properties and prospective developers and
property purchasers are reluctant to invest in projects that could
leave them liable for future cleanup costs under Superfund. Most
of the voluntary cleanup program managers in the 15 States that
we surveyed felt this concern discouraged some participation in
their programs. Both bills before the committee include various
provisions that would help address these concerns.

Second, to help promote the redevelopment of brownfields, States
and localities desire Federal financial support to cover some of the
costs associated with assessing these properties for contamination,
cleaning them up and developing voluntary cleanup programs.
Over the past few years the EPA and the Congress have provided
funds used by States and localities to, for example, develop inven-
tory of brownfields properties. Funding provisions in the bills
would continue to expand this support.

I now would like to turn to the issue of Superfund legal barriers.
Under Superfund the EPA could compel the parties responsible for
hazardous waste contamination to clean up a contaminated prop-
erty or pay for its cleanup. Most States have also adopted enforce-
ment-based programs modeled on Superfund. These State and Fed-
eral programs have limited resources and have generally been used
to address the most highly contaminated sites. While the EPA tar-
gets its Superfund enforcement actions to properties on the Na-
tional Priorities List, or NPL, a national list of the most highly con-
taminated sites, Superfund’s liability and enforcement provisions
apply to non-NPL sites, as well. States have found that the threat



34

of Superfund liability often convinces responsible parties to clean
up highly contaminated sites. However, States also believe that
Superfund liability discourages some parties responsible for sites
with lesser contaminated, such as brownfields, from coming for-
ward to voluntarily cleanup their properties.

For example, prospective investors and developers are wary of
cleanup liability provisions that may hold them liable for any con-
tamination later found at sites. Former property owners may also
be liable for cleanup costs if contamination occurred while they
owned properties.

Thus, even the suspicion of current or prior contamination may
make developers hesitant to purchase brownfield properties and
owners reluctant to place them on the market.

To deal with this concern and encourage participation, most
States with voluntary programs offer a release of liability under
State law. However, State officials feel that some potential volun-
teers would still find Superfund liability a deterrent to their par-
ticipation.

Moreover, managers of State voluntary programs cited limiting
Federal liability for certain parties, such as prospective purchasers,
as one of the more important ways the Federal Government could
facilitate additional voluntary cleanups.

The Congress has already taken action last session to limit the
liability of lenders. The two bills before this committee also include
various provisions to help address concerns about Superfund liabil-
ity issues at brownfields, such as limiting the liability for prospec-
tive purchasers and clarifying circumstances under which current
landowners would not be held liable for past contamination.

Now I would like to turn to Federal financial support. During our
review of brownfields and voluntary programs, we found that
States and localities desire Federal financial support to help them
characterize, assess and cleanup brownfields, as well as to estab-
lish and support voluntary programs.

Most of the States in our review of voluntary programs, even
those that levied fees high enough to cover their program costs,
identified Federal funding as a key way for the Congress to pro-
mote these programs. The pending bills would continue and expand
on the Federal support already provided. Specifically, the bills
would give the EPA the authority to provide grants of up to
$200,000 per property, to characterize and assess the nature and
extent of contamination at these sites. These characterization and
assessment studies are required before these properties can be re-
developed.

Because these studies involve research into a property’s history
and a technical analysis of its conditions, they may be costly and
potentially discourage redevelopment. We estimated that for most
brownfields assessment costs could average from $60,000 to
$85,000 per site, and for some properties with groundwater con-
tamination costs could exceed $200,000. However, the per site
amounts in the bills to help fund property characterization and as-
sessment should be sufficient for most brownfields.

In addition to providing funds for site characterization and as-
sessment, both bills would provide other financial support for
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brownfields redevelopment. It was clear from our discussions with
key parties that such financial support would be most welcome.

Mr. Chairman, this concludes my statement. I would be happy
to answer any questions you or the committee members may have.

Senator SMITH. Thank you, Mr. Guerrero.
Mr. Scherer.

STATEMENT OF J. PETER SCHERER, SENIOR VICE PRESIDENT
AND COUNSEL, TAUBMAN COMPANY, ON BEHALF OF NA-
TIONAL REALTY COMMITTEE

Mr. SCHERER. Thank you, Chairman Smith, Chairman Chafee,
Senator Lautenberg, Senator Sessions.

My name is Peter Scherer. I’m the senior vice president with the
Taubman Company. The Taubman Company is a national real es-
tate company specializing in the development and management of
regional shopping centers. I’m speaking today on behalf of the Na-
tional Realty Committee. NRC represents the Nation’s leading real
estate owners, builders, managers, lenders, and advisors. As such,
the organization has focused extensively on the national policy is-
sues associated with the redevelopment of our Nation’s brownfield
properties.

Several weeks ago I was here in Washington and had the pleas-
ure of meeting with Jeff Merrifield of the chairman’s staff, and
Scott Slesinger from Senator Lautenberg’s office. We had a wonder-
ful exchange of ideas and I left our meeting encouraged and ener-
gized, and I am delighted to be here today to have the opportunity
to share with you some thoughts on what the real estate industry
believes it will take to get our country’s non-productive, modestly
contaminated and hopelessly idle real estate back into the Nation’s
economic mainstream.

Two very positive legislation proposals, S. 8 and S. 18, include
provisions which reflect a sophisticated understanding, in our view,
of how current law can best be modified to encourage brownfields
development. NRC is on record as supporting both of these bills.

We are also on record as supporting the efforts made by the EPA
to foster brownfields development, but while these efforts are en-
couraging, they are simply not enough to achieve the economic and
environmental objectives sought by S. 8 and S. 18.

As the sponsors of the bill our well aware, and as EPA Adminis-
trator Browner has stated, changes to the Superfund law are re-
quired to achieve the significant long-term impact that we seek,
and let me specifically mention some initiatives taken by the EPA
that the real estate industry applauds. But at the risk of striking
a more sober note, let me also explain why these well-intentioned
initiatives fall short of their intended objectives.

First of all, we’ve heard earlier this morning that the EPA has
removed thousands of sites from the so-called CERCLIS list and is-
sued guidance encouraging regulators to consider realistic future
land uses in determining the extent of the cleanup activities. If it’s
known that a property will become a parking structure, then why
force a cleanup to the level needed for a day care facility? This is
a common sense approach which the business community finds
both workable and sensible.
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Second, the EPA has issued guidance identifying circumstances
under which it will enter into prospective purchaser agreements.
Developers are willing to take risks, but there is simply too many
other opportunities available for any successful developers to bet
their balance sheet on a brownfield where you have unlimited envi-
ronmental downsides, not to mention the difficulty in obtaining fi-
nancing.

In each of these situations the EPA has set a course, which my
industry believes is in sync with the national policy objective of re-
turning our country’s brownfields to productive use. So why isn’t it
enough? Well, let me tell you specifically in 50 words or less, and
at the end of each guidance I’ve referred to above, the EPA has in-
serted a disclaimer which reads as follows, and I quote:

This policy does not constitute rulemaking by the Agency and is not intended and
cannot be relied on to create a right or benefit, substantive or procedural, enforce-
able at law or in equity, by any person. Furthermore, the Agency may take action
at variance with this Policy.

So as well-intentioned as these initiatives may be, it is clear they
will fall short of providing the kind of certainty to attract private-
sector capital.

I come here today not asking for the creation of economic or fi-
nancial incentives to encourage brownfields developments, but
rather, in the case of our industry, we’re looking only for the re-
moval of disincentives and asking that you level out the playing
field, and, in doing so, create the kind of certainty that permits
prudent investment and intelligent risk assumption.

So what do we think is needed? The various amendments to
CERCLA that we’ve discussed today would significantly reduce the
uncertainty that kills many deals with the type of stability, predict-
ability, and certainty needed for brownfields initiatives to succeed.
The EPA has endorsed this reform and there is no doubt that its
enactment would make a difference in the real world.

At the end of the day our industry is asking for nothing more
than the kind of certainty and predictability that other Federal
agencies are able to provide. We ask that you empower the EPA
to provide the equivalent of no further action letters, which can be
obtained from the Securities and Exchange Commission or the pri-
vate letter rulings that the Internal Revenue Service regularly pro-
vides to parties concerned with the consequences of contemplated
activities.

Companies will frequently seek from these agencies an advance
ruling before a certain activity, such a complex corporate restruc-
turing, is undertaken. It is only after an assurance from the
Agency is received, after there is certainty as to how the restruc-
turing will be treated, and after the parties receive a document
they can rely on does the actual transaction occur.

Providing this degree of predictability and certainty with respect
to our Nation’s brownfields will give our industry the confidence
and the ability, we believe, to achieve the type of long-lasting objec-
tives that we’ve talked about this morning.

The National Realty Committee remains committed to the enact-
ment of policies and encourage reinvestment, and we remain will-
ing to work to achieve those goals that I know that we all share.

Thank you very much for this time.
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Senator SMITH. Thank you, Mr. Scherer.
Mr. Wray.

STATEMENT OF WILLIAM K. WRAY, SENIOR VICE PRESIDENT,
CITIZENS BANK, PROVIDENCE, RI

Mr. WRAY. Thank you, Mr. Chairman, and thank you for this op-
portunity to address this important subject.

My name is Bill Wray, and I’m a senior vice president of Citizens
Financial Group. Citizens is a $15 billion commercial bank holding
company headquartered in Providence, RI. We have over 230
branches throughout Connecticut, Rhode Island, Massachusetts,
and New Hampshire.

Please realize that I am not attempting to represent an official
position on behalf of the banking industry or any of its trade asso-
ciations. In my role as manager of Credit Administration for Citi-
zens, I’ve seen first-hand how environmental risk affects banking
at the community level. This testimony is a reflection of my per-
sonal experience in that role.

In my review, both bills are fairly similar in their approach to
the brownfields issue, although S. 8 also addresses a variety of
other needed reforms. Since my charter was to address brownfields,
I will confine my comments to that.

Let me start by saying we have a great deal of interest in seeing
brownfields initiatives work. As a secured creditor, we can’t suc-
ceed unless our borrowers succeed. This means they must be able
to quantify and respond to environmental risk issues without in-
curring inordinate expense or disproportionate liability.

We, in turn, have direct exposure to environmental liability aris-
ing from our role as a secured creditor, as well as an owner and
operator of facilities.

But, finally, as members of the community, we live and work
alongside our customers. We pass by abandoned industrial sites
that have been locked out of consideration for productive reuse be-
cause of the chilling effects of unpredictable environmental liabil-
ity. All of us want to see these sites brought back to useful life with
the economic and aesthetic benefits that will result.

We believe that these bills represent a substantive effort to ad-
dress many of the issues at hand, and it is an effort we welcome.
We know that this process can work, and here is a real life exam-
ple:

About 18 months ago, Citizens made a presentation at a seminar
that had been sponsored by the Rhode Island Department of Envi-
ronmental Management. Our message was that brownfields
projects were a good business opportunity. We encouraged potential
borrowers in the audience to bring their deals to us for review. As
a result of that presentation, the owners of a company called Dis-
play World, Inc., contacted us about financing the purchase of the
13-acre Carol Cable facility in Warren, RI, which had been idle for
some time due to various contamination problems.

We were part of the team involving the site owners, Display
World, a prospective purchaser, and State regulators. Today the fa-
cility is again in operation and over 100 jobs have returned to War-
ren, RI, as a result, with growth expected to continue in that facil-
ity.
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So you can see we believe in this process, and we’re encouraged
to see the attention it’s receiving from this committee.

Let me address two specific provisions of S. 8:
First, I understand and appreciate the reasoning behind the

windfall lien provisions in section 105. However, it is unclear what
precedence the proposed lien in favor of the United States would
have. If the intent is to have the lien be junior to all encumbrances
of record at the time the lien arises, this should be explicitly pro-
vided in the bill. If the intent is otherwise, this creates a difficulty
for lenders because of the uncertainty associated with the amount
involved. As a practical matter, it can be difficult to quantify the
incremental market value that is attributable to a response action.
So this provision, as currently drafted, could insert an unknown
quantity of unknown precedence into the credit underwriting equa-
tion.

I recommend then that the bill explicitly provide that the wind-
fall lien is junior to prior encumbrances of record. In any event, I
ask that the intent of this provision be made clear to avoid this
being decided case-by-case by the courts.

My second comment relates to section 106, which provides a safe
harbor for purchasers of real estate in certain circumstances. One
of those circumstances applies when the purchaser has made all
appropriate inquiries into the environmental contamination. We
support the bill’s direction to the Administrator to provide clear
standards for these inquiries, but we would ask in addition that
the Administrator recognize that banking regulators have also is-
sued guidelines on appropriate inquiries for environmental con-
tamination, and we are examined as to our compliance with these
guidelines. Our hope is that these two sets of directives could be
reviewed and synchronized so that lenders do not receive direction
from the Federal Government which is in conflict or inconsistent on
this issue.

If I may, let me close with a more general comment, again, based
on my front line experience:

All parties to this subject—legislators, regulators, community
groups, and private sector businesses—seem to agree that our goal
is to foster responsible reaction to existing environmental problems,
and to provide safeguards against future danger from contamina-
tion.

But the statutory and regulatory apparatus that has been cre-
ated to foster this goal can be bewildering. It is especially difficult
for grassroots businesses, small scale entrepreneurs or community
banks, to afford the legal and technical analysis necessary to un-
tangle the Gordian knot of environmental rules, and to understand
the myriad of potential liabilities that may arise from them.

As a result, those grassroots businesses must either take on
these liabilities blindly, which we must all agree is undesirable, or
more commonly, they forego opportunities for desirable redevelop-
ment. Thus, many smaller sites will remain undeveloped and
unremediated, which otherwise could have been revitalized by the
energies of the private sector.

Again, I think we must all agree that this latter outcome is un-
desirable, even tragic. It is made no less tragic by the fact that
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none but the best intentions have underlain the legislative and reg-
ulatory initiatives in this area.

The bills we’re discussing today are a laudable effort to further
our common goal, as I’ve outlined it above, but they are limited to
a narrow section of the regulatory spectrum as it affects environ-
mental matters. I hope this constructive approach will be continued
and will be eventually broadened to cover a greater range of envi-
ronmental legislation.

Please realize we are not asking for our risks to be eliminated,
or for our costs to be subsidized, or for protection against the con-
sequences of negligence on our part. We ask only that our environ-
mental risks be quantifiable, predictable, and reasonable. This will
allow us to evaluate environmental risks in context with our busi-
ness risks, rather than having it loom as a black hole of liability
that trumps all other issues when making a credit decision. This
will help our borrowers to succeed, and that is the only way that
we, as lenders, can succeed.

Again, I applaud the tone and direction of these bills, and that
of other recent legislation in this area. I appreciate the opportunity
to provide this testimony.

Senator SMITH. Thank you, Mr. Wray.
Mr. Riley.

STATEMENT OF WILLIAM J. RILEY, GENERAL MANAGER, ENVI-
RONMENTAL AFFAIRS, BETHLEHEM STEEL CORPORATION,
ON BEHALF OF THE AMERICAN IRON AND STEEL INSTITUTE

Mr. RILEY. Thank you, Mr. Chairman.
I represent the American Iron and Steel Institute who is here

today in the interest of cleaning up the sites that we’re talking
about today.

The committee’s leadership is to be commended for addressing
brownfields legislation, which has been addressed in a number of
bills introduced in Congress, in particular, S. 8 and S. 18. These
bills address some of the issues associated with brownfields, but we
believe that legislation must address all of the issues which created
the impetus for legislation in the first instance.

The steel industry has been a leader in promoting reasonable
brownfields legislation at the Federal, State, and local levels. The
States have taken the lead on this issue through voluntary cleanup
legislation, such as you’ve heard from Mr. Seif today, and have col-
lectively developed the model framework that has achieved wide-
spread support.

In particular, I would like to commend Governor Ridge of Penn-
sylvania, who has been a strong advocate in the Great Lakes re-
gion for brownfields legislation. A wide variety of brownfields sites
can be cleaned up and redeveloped effectively and efficiently under
existing State programs if Federal legislation is enacted that pro-
motes the one master concept—namely, that remediation under a
State program will satisfy Federal requirements.

There are basically two categories of brownfields sites—aban-
doned sites and underutilized sites. Usually, abandoned sites are
relatively small in size and have been left deteriorating for a num-
ber of years. As a result, the infrastructure associated with these
sites has also been deteriorating. Such sites are often municipally
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owned and usually will require financial assistance for redevelop-
ment. Brownfields sites with a viable owner are far larger in size,
and, with effective legislation, can undergo cleanup without the
need for public funds. Often these sites are underutilized or sur-
plus portions of large manufacturing sites which have ongoing ad-
jacent operations.

As a result, the infrastructure associated with these sites is usu-
ally in much better condition than that for abandoned sites, mak-
ing them more attractive to potential buyers. There are a growing
number of these sites in the United States, especially as a result
of the restructuring activities in industries, such as steel, that have
been made, and continue to be made, in response to intense com-
petitive environments.

There are three primary objectives that must be addressed in
comprehensive brownfields legislation. They are Federal finality,
certification of State voluntary programs and eligibility of sites. I
will address each of these as follows:

Federal Finality—State voluntary cleanup program provide cer-
tain incentives to buyers and sellers of contaminated industrial
properties, and thus facilitate faster cleanup and redevelopment of
sites. However, to provide buyers and sellers sufficient incentive to
make the necessary investment in these properties, these parties
need assurances of finality—that is, assurances that they will face
no further liability under Federal and State law for those sites, or
portions of those sites, that are investigated and cleaned up in ac-
cordance with the State voluntary cleanup program. We support
the provision in S. 8 that eliminates CERCLA liability once a site
has been cleaned up under a State plan. We are concerned, how-
ever, that the EPA could second guess the cleanup through the
RCRA statutes, and, therefore, need RCRA liability relief as well.

Certification of State Voluntary Cleanup Programs—To quality
for Federal liability relief a cleanup should be conducted pursuant
to a certified State voluntary response program. We believe that
the criteria set forth in section 102(b) of S. 8 would be appropriate
criteria for the certification of State voluntary response programs.

Eligibility of Sites—In order to promote and accelerate the clean-
up and redevelopment of a wide universe of underutilized indus-
trial properties, brownfields should be broadly defined. In particu-
lar, we strongly believe that RCRA sites where cleanup has not yet
commenced and where cleanup would be accelerated by participat-
ing in a State voluntary cleanup program should be eligible. There
are approximately 6,100 RCRA corrective actionsites, large portions
of which often have minimal or no contamination. Less than 5 per-
cent of these sites have completed cleanup.

We would like to have the ability to clean up portions of a facility
under a State voluntary cleanup program and sell them to poten-
tial buyers for economic redevelopment purposes. RCRA, which
triggers corrective action facility-wide, often precludes our ability to
redevelop these properties in a timely manner. Again, we are not
proposing to skirt our corrective action obligations, but merely
striving to accelerate cleanup for economic redevelopment purposes.
In addition, we are not seeking financial assistance or grant money
to clean up our facilities. We believe the one master concept where
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the State programs satisfies all cleanup requirements results in
comprehensive liability relief is the way to proceed.

Thank you for addressing this issue.
Senator SMITH. Thank you very much, Mr. Riley.
Senator Sessions has to leave early so I’m going to yield my time

to him at this point.
Senator SESSIONS. Thank you, Mr. Chairman.
It is an area—it does appear that business developers and real-

tors, environmentalists and government officials ought to be able to
agree. We are at a point where if we can take these marginal sites
and have them cleaned up by private investment and make them
into productive taxpaying properties, we have done something real
good and it does appear that the present law prohibit and inhibits
that. Mr. Chairman, and all of you that have worked on this so
long, I salute you.

Let me ask Mr. Scherer in the course of his real estate experi-
ence, and Mr. Wray, as a lender, have you actually seen cir-
cumstances yourselves in which properties where there was a will-
ing buyer and developer and a willing lender in those cir-
cumstances collapsed and not be developed because of fear of envi-
ronmental concerns?

Mr. SCHERER. Yes, we have in our own company one example of
a relatively small project, one project that didn’t go forward be-
cause of the inability to obtain the appropriate, in this case, both
State or Federal sign-offs, and I think that there are many exam-
ples that are out there that are all too familiar to people in my in-
dustry.

Mr. WRAY. The bank I worked at before I joined Citizens, Sen-
ator, in 1 year during the real estate depression that hit New Eng-
land we had at least $10 million of charge-offs just in one State be-
cause we couldn’t foreclose on properties because the environ-
mental liabilities were too uncertain. They may not have been too
severe; they were too uncertain, so we had no choice but to walk
away.

Senator SESSIONS. And if you had foreclosed on it, you could have
been liable for the cleanup which would have exceeded the amount
of loan you had outstanding?

Mr. WRAY. That is correct, and some of those issues have been
corrected, but we had a lot of potential buyers who we could have
worked with to take that site who wouldn’t touch it for the same
reason.

Senator SESSIONS. It is my experience that when you’ve got a
willing developer and a willing lender, delay is the enemy. Is that
fair to say?

Mr. SCHERER. You know our industry well.
Senator SESSIONS. The longer the delay, the more likely it is to

collapse. Another property becomes available and the person goes
somewhere else. I do think you’re dealing with a real problem.

Mr. Chairman, I hesitate to suggest a new little twist to this, but
it is something that is coming to mind that I think might be help-
ful.

In terms of Federal dollars that’s spent how does the idea of a
program, a grant program, to encourage State environmental man-
agement agencies to form rapid response teams to do an immediate
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analysis in review, and, if appropriate, approval of cleanup plans
for sites.

Would that be a cost-effective way, in your opinion, to increase
the number of sites that are cleaned up? Do you have any thoughts
about that?

[No response.]
Senator SESSIONS. Mr. Riley.
Mr. RILEY. I can’t speak from personal experience. In the States

in which we operate, which are principally here in the Northeast,
we, as a company—most of those States have programs underway.
I can’t speak to the other States from the point of view of whether
or not that kind of a program would help. However, I do have a
personal observation, and that is that we have been at this envi-
ronmental program since the early 1960’s, and I think we should
substantially increase the ability of States to manage programs. I
think we need to stand back and let them assess their ability to
do that. We should be in a position to do that.

Mr. SCHERER. In Michigan I can tell you that the State is very
active in trying to get a number of brownfields sites under some
sort of productive use, and I met fairly recently with a senior exec-
utive of a large national grocery chain. There was a meeting with
the Department of Environmental Quality in Michigan, and they
were very motivated in learning from us can we help them identify
these sites so that they can try to market them.

For example, the fellow from the grocery industry said, ‘‘You
know, we’re in this business and we understand it well, but our
risk is, whether somebody is going to walk in today and buy a loaf
of bread or something. We cannot accept a risk which subjects our
balance sheet to unlimited liability, even if the site is in the exact
location where we want to be.’’ Many of these sites are serviced by
public transportation, and in the real estate industry if you don’t
eliminate those unlimited, environmental risks and provide cer-
tainty, developers will go to the suburbs or go somewhere else
where there is ample opportunity to develop properties. You need
to take a look at some of these sites and their locations and how
ideal they would be for what we want to do, but, yet, unreasonably
risking private capital just doesn’t make business sense.

Senator SESSIONS. Well, that—I think nothing can be better. In
some of the lower income neighborhoods they have a discount gro-
cery store very conveniently located. It could save them a signifi-
cant part of the income.

Mr. SCHERER. And a nice new one instead of one that has been
run down and not renovated.

Senator SESSIONS. Thank you.
Senator SMITH. Thank you, Senator.
Senator Lautenberg.
Senator LAUTENBERG. Thanks, Mr. Chairman.
Mr. Scherer, I was curious, is there a—are there minimum sizes

for companies to belong to the National Realty Committee, the
NRC?

Mr. SCHERER. I don’t know what the—if there are actual printed
criteria. It is——

Senator LAUTENBERG. Are there small—yours is a giant com-
pany, but are there smaller operators?



43

Mr. SCHERER. Yes, very much. It’s a very broad spectrum of peo-
ple interested in the real estate industry.

Senator LAUTENBERG. Because I was curious as to whether the
rules that you’re proposing would be of benefit to all size pur-
chasers.

One of the things that I sense in the panel’s discussion—it was
very good; all of you, let me compliment you—is that the focus kind
of gets away and gets to the larger entity.

Mr. Riley, in particular, you had an appeal there, if I understood
correctly in a quick review of the testimony, for the companies to
be able to develop these sites to a point, or clean them up, and then
turn them over to other people who would develop them. In that
role the company would be kind of a middle man.

Mr. RILEY. Yes, Senator, we’ve got large steel plants, many of
which we’ve closed and we’re in the process of cleaning them up
under various programs, and primarily the EPA’s corrective action
program. What we are attempting to do is develop portions of those
properties, and what we’re seeking is legislative changes which fa-
cilitates that, not avoids responsibility in the program but which
removes the heavy bureaucracy within these programs, which im-
pede progress and impede our ability to separate out particular
portions of properties, which we, in fact, have done in many in-
stances but do not have any liability relief. That portion of it, the
lack of liability relief, we believe is going to impede the further de-
velopment from the financial community and buyers.

Senator LAUTENBERG. Yes, but what—it raises a question for me
and that is why isn’t the smaller business, the smaller proprietor,
able to get kind of first-hand review of that? As you construct li-
ability and definition of what constitutes finality, I think you run
into some serious problem there. It is very hard to say that this
is all that we have to worry about, and I couldn’t agree with you
more—you don’t want to leave these things open-ended because,
my gosh, where does it stop?

For the banking industry, Mr. Wray, we’ve taken very good effort
in the signing of the budget reconciliation last year to limit lender
liability, which I think makes sense. Lend someone $10,000 and
wind up with an obligation for a half a million dollars. It just didn’t
make sense, but in this case, Mr. Riley, what I kind of sense is that
the companies are looking for a chance to make some money on
this public program, really narrowing the definition of finality, li-
ability, etcetera, and I think if the same conditions were made
available to the smaller businessman, the individual who wants to
open a couple of stores or something of that nature, I think that
what we’re doing is assuring the larger company that they wouldn’t
have any risk connected with it. I think we ought to extend the
same courtesies and the same opportunity to the smaller
businessperson who can’t afford what XYZ steel company can do,
and let them get in there and do it.

Do you disagree?
Mr. RILEY. I don’t disagree. I think liability relief across the

board is appropriate.
Senator LAUTENBERG. Yes.
I just want to ask Mr. Guerrero a question, if I may, Mr. Chair-

man.
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In your testimony you talked about States as well as localities
that need Federal assistance to do the evaluation characterization,
assess and cleanup—$85,000 is the number you used—of
brownfields sites. And, by the way, this number is jumping all over
the place, as you know. It’s gone from a low of 85,000 to a high
of 500,000, based on witness presentations. That is a fairly narrow
range.

You say that the assessment themselves would have to be there
before the developers would come into purchase the property, and
I think that that is probably reasonable, but S. 8—if we’re distin-
guishing between two bills—there is no argument about the fact
that we could use good brownfields legislation. It is a question of
where it comes in the scheme of things.

S. 8 excludes States from receiving assistance to perform these
assessments. S. 8 also requires that the States put up a 50 percent
match in order to qualify for Federal funds to capitalize that, a
cleanup loan fund.

Won’t the S. 8 provisions end up preventing States from moving
expeditiously to get brownfields development programs started?

Mr. GUERRERO. To date the States have been a very effective
partner in this process, and it would seem reasonable to want to
include them in the future.

Senator LAUTENBERG. But if we could limit the scope of the li-
ability, why couldn’t we expedite these things, going direct, which
is what I’m proposing in S. 18, and not incumber them with the re-
quirements of S. 8?

Mr. GUERRERO. I’m not sure I entirely follow your question, but
I think the concern initially is whether the funds could be made
available to the States, as well as localities and the parties them-
selves.

Senator LAUTENBERG. Yes, I have no problem with that, but we
tried to make it easier by not having the States serve as an
intermediary that might slow the process down. I would ask you
to take a look at S. 8 and S. 18 and make the comparison. We want
to jump out ahead because we think that we have a piece of legisla-
tion that can be considered, that doesn’t in anyway inhibit the in-
ability to reform Superfund, which is a goal that we all salute here.
But get this section out and I haven’t heard one witness yet say
that we don’t want to clean up the brownfields. We want to do it;
we’re interested in limiting liability. Everyone, by virtue of their
testimony, certifies that this is a pretty good program, and I say
then let’s move it.

I don’t want to inhibit Superfund’s reauthorization in any way,
but I thing this is separate and apart. I was trying to get an as-
sessment from you, as you did your study, whether you saw prob-
lems, one with the other.

Mr. GUERRERO. Our own view is that from talking to the States
and others involved in brownfields redevelopment, the States have
been a very effective partner in that process and have not slowed
it down, but in fact have facilitated brownfields redevelopment.

Senator LAUTENBERG. Thank you.
Thank you, Mr. Chairman.
Senator SMITH. Senator Chafee.
Senator CHAFEE. Thank you, Mr. Chairman.
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First, Mr. Riley, I would like to commend you for the summation
you have in the back of page 5 and then goes on to page 6, where
you list those things that will be the result if we can speed up this
brownfields and the overall approval of cleanups.

The only thing I would add in there is a point that was made
by Senator Lautenberg and Senator Warner, and that is, what it
means to the creation of jobs in the inner city. Not only would jobs
be created, but I think this point is an excellent one about we
would be retaining those jobs in the inner city where so many peo-
ple would find them readily available. They would not have to drive
to some green, pristine area where the plants would otherwise go.
So I would just suggest you add that into your list.

Mr. Wray, I was interested where you said you deplored the red
tape that you had to go through: ‘‘the regulatory and statutory op-
eration or apparatus that has been created to foster the attainment
is bewildering, and especially difficult for grassroots business—
small entrepreneurs, community banking—to afford the legal and
technical analysis necessary to untangle the Gordian knot of envi-
ronment rules.’’

I think that presents us with a real challenge. We really should
do something about this. So I appreciate that guidance that you
gave us and want to thank you, and want to thank all the members
of the panel. You’ve been very helpful.

I have no further questions, Mr. Chairman.
Senator SMITH. Thank you, Senator Chafee.
Mr. Guerrero, in your testimony you said that the voluntary pro-

gram managers in the 15 States that you had surveyed identified
Superfund liability as a barrier to tracking volunteers to accom-
plish cleanups, including those at brownfields.

Did you mean to limit that to only prospective purchasers or did
you also include owner-operators in terms of the liability issue?

Mr. GUERRERO. We surveyed States using a questionnaire and
they were very clear in stating that proposals to limit the liability
of lenders, fiduciaries and prospective purchasers would be very
helpful. In another area they said that they felt that the lack of
resolution of this issue of Superfund liability did limit the partici-
pation by some individuals in their voluntary programs.

Senator SMITH. Could I ask each of you the same question? Do
you believe that the prospective purchaser is sufficient or do you
believe that the owner and the operator must also be given the
same treatment as to prospective purchaser?

Mr. Scherer.
Mr. SCHERER. Well, I must say in the case of these sites, the

members of the National Realty Committee by and large aren’t the
current owners of them, given the constituency of our membership,
but, obviously, we are the kinds of people who would like to become
a prospective purchaser, purchase and develop these properties. So
I speak from the standpoint of the developer, not necessarily from
the current owner, but I do know that with many sites out there
it’s a lot cheaper to put a chain-link fence and a couple of
Dobermans on the property than it is to go through the worrisome
and very expensive, and perhaps unlimited, liability situation in-
volved with a cleanup.
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So I think that there does have to be some recognition of that.
Many of the sites, perhaps sites we’ve talked about this morning
even, won’t get into the cleanup program because of sellers who are
unwilling to let the regulators or consultants come on to their land
and begin peeling the onion of information.

Senator SMITH. Mr. Wray, do you want to answer the same ques-
tion?

Mr. WRAY. Senator, as I said, we can’t do anything right unless
our borrowers understand what’s going on and that their good faith
efforts are rewarded, and so we lend typically to very small busi-
nesses and our typical commercial loan may be under a million dol-
lars. What I’m concerned about is that those folks can’t afford to
pay somebody to read 1,200 pages of cleanup standards, can’t af-
ford to have somebody understand this on their behalf so I think,
without getting very specific, you have to look at prospective pur-
chasers but you also have to look at owner-operators to the extent
that they acted in good faith or they may not have been aware of
issues.

I mean, there was an article in the Providence Journal the last
couple of days about a gas station owner who lives about 2 miles
from me whose business is being closed down because of a leak. He
had no idea where it came from, what’s happening to him, or how
to deal with it.

Now, again, these things have to be dealt with, but right now it’s
simply bewildering. No offense intended, but the Bethlehem Steel
probably understand this to the T, but a community bank and a
community bar is going to have a very hard time coping with this.
As a result, the response has been to run away from it.

Senator SMITH. Mr. Riley.
Mr. RILEY. Thank you, Mr. Chairman.
Not surprisingly, we believe that owners-operators need liability

relief, and that is appropriate. We operate very large sites for Beth-
lehem. We’re usually in the center of a community. We’ve been
present for a very long time—many years—and we have an invest-
ment in the community. When we shut down these facilities, we
have an interest in trying to help preserve the jobs. Senator Chafee
pointed out we should preserve the jobs in the inner cities. We
have chain-linked fences around our properties for security pur-
poses. We would like to take those fences down and develop the
properties. It’s in our interest to remove all barriers to that proc-
ess. We see barriers throughout various statutes, and what we’re
trying to do is to work with you and your staff to remove them so
that proper cleanups can occur and those properties can be redevel-
oped.

Senator SMITH. A major difference between the provisions in
brownfields and S. 8, section 1 of the bill, and S. 18 is that one
deals only with prospective purchasers and the other deals with
owner-operators and prospective purchasers. It seems a bit dis-
criminatory, doesn’t it, if you have a owner-operator who wants to
clean the site up but doesn’t get liability relief, whereas if he sells
the property, the liability relief is there.

I mean, do you all agree with that point?
Mr. WRAY. Senator, if the intent of this is to put these back in

the economic mainstream and it lets you understand and quantify
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risk, you can’t leave that half of the equation out, meaning it
should apply to both.

Mr. RILEY. We believe that S. 8 is a very good start. We would
recommend addressing the issues which we’ve outlined.

Senator SMITH. Let me just ask one more question of each of you
on finality.

As I asked the last panel, there seems to be some difference as
to how you get that finality and indeed who has it. Are you willing
to accept finality at the State level?

Mr. Guerrero, is that acceptable or do you believe there are
States that couldn’t meet the standards to provide for the protec-
tion of the environment by granting them that authority?

Mr. GUERRERO. I would like to make a couple of observations on
that question.

First, of the State voluntary programs we looked at 12 of the 15
States did provide a release from State liability. Of course, they
could not do that for CERCLA, but they were able to do that under
their own State laws.

To help shed light on this, I would add there are an important
number of considerations—first, that almost none of them did, how-
ever, provide a blanket release from liability. They all allowed for
some type of reopener under certain circumstances—fraudulent
submission of data, ineffective remedies and so forth.

The second consideration is that the States themselves when it
came to Superfund liability did find Superfund liability to be useful
in bringing recalcitrant parties to the table for dealing with the
problem sites, not the brownfields sites but the sites of higher
risk—the Superfund NPL caliber type of sites. In other words,
Superfund liability was useful for getting those parties to the table
to deal seriously with those problems and to own up for their re-
sponsibilities there.

But it is a balancing act and it’s balancing between having in
your back pocket the threat of that liability to get the cleanups ver-
sus the incentive to get volunteers to come forward and cleanup
sites of lesser risk, and a number of States that we talked to were
able to maintain that kind of balance by adapting the degree of li-
ability relief, as well as the conditions of the programs, to the de-
gree of risk posed by the sites.

Senator SMITH. Are there sites out there, brownfields sites, that
would be redeveloped if there was a way for Federal liability to be
released?

Mr. GUERRERO. I can’t point to specific sites, but I can say that
we were told by any number of States that participation would in-
crease if that issue were more definitively resolved.

Senator SMITH. Does anybody on the panel have a problem with
the State being the final arbiter? You brought up a very good point
about fraud or some other problem. We’re not asking people who
commit fraud be eliminated from liability, but if there should be an
additional problem on the site after all good intentions, who should
be liable?

[No response.]
Senator SMITH. Don’t all speak at once.
[Laughter.]
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Senator SMITH. I mean, where does the liability fall? Does it go
back to the Federal Government? If so, then they need to look back,
right, or does it go to the State? Who is ultimately liable?

Mr. RILEY. Senator, I don’t see why the standard couldn’t be that
the State either concurs in or requests the EPA’s intervention and
involvement, but I don’t see any need for something beyond that.
Even in the event of an imminent hazardous threat, which was
raised many times, it appears to me that the State ought to be the
best judge of when the Federal Government needs to be involved.

Senator SMITH. All right, so the issue then of finality really gets
to the point of good faith efforts on the part of all those who are
volunteering to do the cleanup whether they be prospective pur-
chasers or purchasers, whether they be owner-operators, or the
States, or, for that matter, the Federal Government? It’s good faith
intent. If it falls short, then your—is it your position if all of that
occurred, it’s a good faith attempt that the people who were on that
site whether they be owner-operator or prospective purchaser
would not be liable, if everything was done in good faith and good
science, and everybody thought they were doing the right thing?

Mr. SCHERER. Senator——
Senator SMITH. That is the only way you can get finality, right?
Mr. SCHERER. You need certainty, predictability and finality, and

I think you’ve defined what that means.
Senator SMITH. Did you say you thought I defined it?
Mr. SCHERER. I believe you defined it.
Senator SMITH. Mr. Riley.
Mr. RILEY. I agree with that. Typically, when we go through the

cleanup programs, the evaluations are very extensive. I can’t be-
lieve that we’re going to leave ticking time bombs if we’re respon-
sible, and I know we are, as a company. We initiated our programs
well before RCRA. We initiated site evaluations when we went into
a major restructuring program within the corporation and sold
many properties. We wanted to know what we were selling. We
wanted to make sure we were not selling liabilities to others, and
I think where there is a good faith attempt, responsible manage-
ment, I think that under those circumstances there should be li-
ability relief.

Senator SMITH. Senator Chafee.
Senator CHAFEE. Mr. Wray, one question. On page 5 you said,
The bills we are discussing today are a laudable effort to further our common

goal, as I have outlined it above, but they are limited to a narrow section of the
regulatory spectrum as it affects environmental matters. I would hope that this con-
structive approach will be continued and will be eventually broadened to cover a
greater range of environmental legislation.

What are you referring to there specifically?
Mr. WRAY. Well, Senator, I know it takes me a long time to think

in my head the difference between RCRA and CERCLA, besides
what the acronyms mean, and one can be applied to when the
other can. What I understand is they overlap and sometimes they
can beat you about the head with CERCLA and then use RCRA as
another club. There’s all the other issues affecting operation of
properties, cleaner air acts, and clean water acts and various com-
ponents, which don’t appear to be touched on here.
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This is primarily focused on spilling things on dirt. I’m concerned
about operational liabilities, again, particularly for our small bor-
rowers who may be running a lobster boat or doing something like
that, understanding all the different legislative issues and regu-
latory issues that might affect them. I, frankly, don’t understand
them all but I know they’re out there, and I can guarantee that our
borrowers don’t generally understand them.

So this whole approach to cleaning up, simplifying and address-
ing good faith I would like to see extended beyond these laws,
which primarily affect just real estate.

Senator CHAFEE. Yes, I’m—let me say if we solve this problem,
we’ll deserve a lot of kudos, and if we can move on to the others,
three cheers.

Mr. WRAY. Well, I get to fly home tonight, Senator, I don’t have
to worry about it. I can say it and leave.

Senator CHAFEE. OK, thank you.
Senator SMITH. Final question, do you believe that the States are

going to try to get away with what we would call ‘‘crummy clean-
ups’’ that some have charged or do you feel confident that we’re
going to get the type of cleanups that are warranted without the
heavy hand of the Federal Government overseeing them or second
guessing in here? Each of you, yes or no.

Mr. SCHERER. We’re talking brownfields, and my experience has
been that the States are very interested and very careful when
they go through these, and also at this point in time very moti-
vated to try to get them back into the mainstream. So I’ve seen
nothing that would suggest that States aren’t capable, in my expe-
rience, Senator.

Mr. WRAY. We agree.
Mr. GUERRERO. I would observe that the States have adopted

these streamlined voluntary approaches simply because you can’t
do everything under Superfund. You can’t do everything under the
State Superfunds, and the majority of programs we looked at have
controls in place. But I would also observe that those controls do
vary from State to State.

Senator SMITH. Given the liability problems we have under
Superfund, does it—is it better to go forth with brownfields sepa-
rately or is it better to go with the broader Superfund reform and
include brownfields?

Mr. GUERRERO. I don’t have any opinion on that matter.
Mr. SCHERER. Well, I think that we’re encouraged by seeing the

way that both sides are working together, and we would love to see
that continue to provide the type of bill we’ve talked about.

Senator SMITH. All right, I guess that’s it. Thank you very much
for coming today.

The hearing is adjourned.
[Whereupon, at 12:02 p.m., the subcommittee adjourned, subject

to the call of the Chair.]
[Additional statements, submitted for the record, follow:]

PREPARED STATEMENT OF HON. TOM DASCHLE, U.S. SENATOR FROM THE
STATE OF SOUTH DAKOTA

Mr. Chairman and Ranking Member, thank you for holding this hearing to ex-
plore the merits of enacting legislation to encourage brownfields cleanup and rede-
velopment. This is a very important issue affecting both the quality of our urban
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environment and the potential for urban economic development. It is my hope that
Congress will move in a bipartisan manner to enact brownfields legislation in the
very near future.

Throughout this country there is an enormous unfulfilled potential to restore con-
taminated industrial sites, known as ‘‘brownfields,’’ and create urban parks and re-
juvenated centers of commerce. Unfortunately, current law and a lack of resources
have combined to hinder the cleanup and development of these sites for productive
use.

That is why Senate Democrats have introduced legislation, as one of our first ten
bills, to change current law and provide the resources needed to address this prob-
lem.

The legislation developed by Senator Lautenberg and introduced as part of our
leadership package will, if enacted, encourage the cleanup and development of con-
taminated industrial sites and thus help communities to rehabilitate these areas for
productive use and reduce the public health risks posed by many of these sites.

When most people think of brownfields, they envision vast and aging urban areas
where dying industries have left behind a dangerous, and in some cases toxic, legacy
of blight. But this caricature is not always accurate. Even in largely rural States,
such as South Dakota, there are opportunities to transform brownfields into produc-
tive and aesthetically desirable parts of the city landscape.

The city of Sioux Falls has worked for years to redevelop a brownfield site in the
center of town. As is often the case in these circumstances, lack of resources have
hampered this effort. Fortunately, last year, Sioux Falls succeeded amidst enormous
competition in obtaining a grant from EPA to assist in this process and the project
is moving forward.

But for every Sioux Falls, there are a number of other worthy cities and sites that
have not been able to obtain assistance. There is much more demand for brownfields
redevelopment assistance than the current system can support. That is why legisla-
tion is needed and why Senate Democrats have made brownfields legislation one of
our top priorities for this Congress.

Our legislation authorizes EPA to provide grants to local communities for use in
evaluating and cleaning up brownfield sites. It also eliminates the existing disincen-
tives in Superfund that have hindered independent efforts to clean up sites by inno-
cent landowners and prospective buyers.

By providing relief from potential Superfund liability to innocent owners and pro-
spective buyers who had no hand in causing the contamination, the legislation will
encourage characterization and cleanup of sites in a fair and equitable manner.

There is broad agreement that brownfields legislation is needed. I note that the
Republican’s Superfund reauthorization bill, S. 8, includes a brownfields title. Our
legislation, S. 18, would encourage the redevelopment of brownfields sites and does
not link passage of needed reform in this area to broader and more contentious
Superfund legislation.

There is no need to delay enacting brownfields legislation. We were successful at
the end of last session of Congress in passing the Safe Drinking Water Act, reform
of pesticide regulation, and the Magnuson Fisheries reauthorization with strong bi-
partisan cooperation. Brownfields legislation clearly has strong support on both
sides of the aisle and deserves to be enacted quickly.

PREPARED STATEMENT OF TIMOTHY FIELDS, JR., ACTING ASSISTANT ADMINISTRATOR,
OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE, U.S. ENVIRONMENTAL PRO-
TECTION AGENCY

INTRODUCTION

Good morning, Mr. Chairman, and Members of the Committee. I am pleased to
have this opportunity to appear before you today to discuss the current state of the
Brownfields Economic Redevelopment Initiative. I am also pleased to have the op-
portunity to begin these discussions within the context of legislative reforms to the
Superfund program. I am, of course, preceding Administrator Browner, who will be
testifying before you tomorrow. Her testimony will provide a broader perspective
and context for discussion of the substantial accomplishments EPA has achieved
over the past few years through its administrative reforms of Superfund. It will also
provide the framework for legislative reforms that will address the remaining bar-
riers to success for the Superfund program and that can help us achieve responsible
legislative reform in this Congress.

My purpose today is threefold: (1) to share with you the substantial accomplish-
ments EPA has achieved since the initiation of the Brownfields Economic Redevel-
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opment Initiative in 1995 and the very positive linkages these activities are engen-
dering among other key stakeholders; (2) to identify key EPA brownfields legislative
principles for you; and (3) to examine the reflection of those principles in legislation
now before this Committee and the U.S. Senate for consideration—S. 8 and S. 18.

BROWNFIELDS ECONOMIC REDEVELOPMENT INITIATIVE

EPA is promoting redevelopment of abandoned and contaminated properties
across the country that were once used for industrial and commercial purposes
(‘‘brownfields’’). While the full extent of the brownfields problem is unknown, the
United States General Accounting Office (GAO/RCED–95–172, June 1995) estimates
that approximately 450,000 brownfields sites exist in this country, affecting vir-
tually every community in the Nation. EPA believes that environmental cleanup is
a building block, not a stumbling block, to economic development, and that cleaning
up contaminated property must go hand-in-hand with bringing life and economic vi-
tality back to communities. EPA’s Brownfields Economic Redevelopment Initiative
places a new focus on brownfields. The Brownfields reforms are directed toward em-
powering States, local governments, communities, and others to work together to as-
sess, safely cleanup, and sustainably reuse these sites. As the National Community
Reinvestment Coalition (NCRC) said ‘‘[W]e wholeheartedly support the EPA’s
Brownfields Economic Redevelopment Initiative. NCRC believes that [EPA’s] multi-
faceted initiative represents a significant step forward by the Administration in
working with distressed communities on the local level in their revitalization ef-
forts.’’

EPA efforts, to date, have been accomplished through the Brownfields Action
Agenda—an outline of specific actions the Agency is conducting.
Brownfields Action Agenda

The initial Brownfields Action Agenda announced on January 25, 1995, outlined
four key areas of action for returning brownfields to productive reuse: (1) awarding
Brownfields Assessment Demonstration Pilots; (2) building partnerships to all
Brownfields stakeholders; (3) clarifying liability and cleanup issues; and, (4) foster-
ing local workforce development and job training initiatives.

Brownfields Pilots are Encouraging Redevelopment
The Brownfields Assessment Pilots form a major component of the Brownfields

Action Agenda. Chosen through a competitive process, these pilots are helping com-
munities articulate a reuse strategy that demonstrates model opportunities to orga-
nize public and private sector support, leverage financing, while actively dem-
onstrating the economic and environmental benefits of reclaiming brownfield con-
taminated sites. The Brownfield pilots will develop information and strategies that
promote a unified approach to site assessment, environmental cleanup, and redevel-
opment. In addition, these pilots are providing opportunities to stimulate jobs and
economic activity. EPA exceeded its early commitment to fund at least 50 pilots by
actually funding 76 pilots at up to $200,000 each by the end of 1996. And, just this
month, the Administrator announced the addition of two more pilots, bringing the
total to 78. These 2-year pilots are intended to generate further interest in
Brownfields redevelopment across the country. Many different communities are par-
ticipating, ranging from small towns to large cities. Stakeholders tell the Agency
that Brownfields redevelopment activities could not have occurred in the absence of
EPA efforts.

Brownfields Partnerships Build Future Solutions
The Brownfields Initiative is clearly about partnerships—with other Federal,

State, and local agencies, and a diverse array of stakeholders. The EPA has under-
taken partnership efforts with individual States as well as through broad organiza-
tional structures like the Association of State and Territorial Solid Waste Manage-
ment Officials (ASTSWMO), the National Governors Association (NGA), and the Na-
tional Association of State Development Agencies (NASDA). Federal partnerships
have been fostered, in particular, through Memoranda of Understanding (MOUs).
EPA has signed MOUs with the Economic Development Administration of the De-
partment of Commerce, the Departments of Labor, Housing and Urban Develop-
ment, and Interior. EPA is working with the Agency for Toxic Substances and Dis-
ease Registry and county health officials to address the health concerns of
brownfields communities. EPA also forged working relationships with a vast spec-
trum of other stakeholders, including the Mortgage Bankers Association of America,
the Irvine Foundation’s Center for Land Recycling, NASDA, ASTSWMO, Inter-
national City/County Management Association (ICMA), to mention but a few. Other
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outreach efforts include coordination of brownfields efforts with the Agency’s Com-
mon Sense Initiative.

Ultimately, it is the voice of the community that all brownfields stakeholders
hear. The recently released report, Building A Brownfields Partnership from the
Ground Up, by the National Association of Local Government Environmental Profes-
sionals, February 13, 1997, presented the views of a network of local government
brownfields leaders on the value of EPA’s brownfields programs and policies. The
report calls local government leaders ‘‘a key link in the success of brownfields part-
nerships, for it is the environmental, health, development and political leaders in
our cities, counties and towns who can best build a brownfields partnership ‘‘from
the ground up.’’ EPA has developed its brownfield capacity for outreach through
each of its ten regions. Each region has a designated ‘‘Brownfields Coordinator’’ to
assist and oversee the brownfields pilots and other actions under the Brownfields
Initiative. We believe our Brownfields Coordinators are the most effective link to
communities and form the linchpin of success under the Brownfields Action Agenda.
In addition, EPA has assigned staff members to cities around the country (e.g., De-
troit, Los Angeles, Dallas, East Palo Alto) through Intergovernmental Personnel As-
signments (IPA) to further support brownfields activities.

These partnerships and those that we will develop in the future represent new
ways of doing business with communities. We are working hard to continue to im-
prove communication and coordination among all stakeholders. In this regard, we
are encouraged by the increasing linkage being made between brownfields redevel-
opment and environmental justice. The National Environmental Justice Advisory
Council (NEJAC) released its report, Environmental Justice, Urban Revitalization,
and Brownfields: The Search for Authentic Signs of Hope.’’ in July of last year. Rec-
ommendations from the NEJAC are the result of a series of public hearings held
in five cities (Boston, MA; Philadelphia, PA; Detroit, MI; Oakland, CA; and Atlanta,
GA). These recommendations will be used to address not only past mistakes of
urban planning but also to benefit brownfields identification and redevelopment.

Redevelopment Barriers—Addressing Liability Concerns
The Agency also committed to addressing the threat of liability and other barriers

impeding the cleanup and redevelopment of brownfields. Over the past year, EPA
has announced a variety of guidance and initiatives that have had a positive impact
among Brownfields stakeholders in terms of removing uncertainties often associated
with brownfields properties. EPA is promoting redevelopment of brownfields prop-
erties by protecting prospective purchasers, lenders, and property owners from the
threat of Superfund liability. EPA’s ‘‘prospective purchaser’’ policy is stimulating the
development of sites of Federal interest where parties otherwise may have been re-
luctant to take action by clarifying (through agreements known as ‘‘prospective pur-
chaser agreements’’ (PPAs) that bona fide prospective purchasers will not be respon-
sible for cleaning up sites provided they do not further contribute to or worsen con-
tamination. EPA issued new guidance in May 1995, which allowed the Agency
greater flexibility in entering into such agreements. The new guidance expanded the
universe of sites eligible for such agreements to include instances where there is a
substantial benefit to the community in terms of cleanup, creation of jobs, or devel-
opment of property. Of the 50 agreements to date, more than 50 percent have been
reached since issuance of the May 1995 guidance. Environmental justice advocates
see these agreements as providing a new flexibility that will assist the consideration
of environmentally sustainable enterprises occupying former brownfields sites next
to residential areas, or of converting past industrial properties to green spaces or
non-polluting commercial operations.

People owning property under which hazardous substances have migrated
through groundwater also feared liability under the statute. EPA responded by an-
nouncing that it will not take enforcement actions under the Comprehensive Envi-
ronmental Response, Compensation, and Liability Act (CERCLA) against owners of
property situated above contaminated groundwater, provided the property is not a
source of contamination. Further, EPA also will consider providing protection to
such property owners from third party lawsuits through a settlement that affords
contribution protection.

EPA has given reassurance to the lending industry and to governmental entities
who acquire property involuntarily. EPA outlined in guidance what it considered ap-
propriate actions a lender may undertake without becoming a liable party. In the
104th Congress, EPA worked with concerned White House offices (including the
Council on Environmental Quality and the National Economic Council) in a success-
ful effort to gain legislation to clarify the liability of lenders and fiduciaries under
CERCLA and other toxic waste laws. This reform, which was developed through a
bipartisan effort involving this Committee and the Senate Banking Committee, re-
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flected the principles of EPA’s own policy guidance as well as the approach Senator
Lautenberg had developed for his earlier brownfields bill. The resulting proposal
was incorporated into a broader banking reform bill enacted in the final days of the
Congress as part of the continuing budget resolution. This change in the law will
provide significant relief to banks and lending institutions, expand the availability
of credit for small businesses, and greatly facilitate the assessment, cleanup, and
redevelopment of brownfields sites. We were also pleased to have the support of the
Bankers Roundtable, the American Bankers Association, and the Environmental De-
fense fund in achieving this reform.

EPA also is providing ‘‘comfort/status letters’’, in appropriate circumstances to
new owners, lenders, or developers to inform them of EPA’s intentions at the site.
The Policy on the issuance of Comfort/Status Letters is designed to assist parties
who seek to clean up and reuse brownfields. EPA often receives requests from par-
ties for some level of ‘‘comfort’’ that if they purchase, develop, or operate on
brownfield property, EPA will not pursue them for the costs to clean up any con-
tamination resulting from the previous use. The policy contains four sample comfort/
status letters which address the most common inquiries for information that EPA
receives regarding contaminated or potentially contaminated properties. The policy
aims at using such ‘‘comfort’’ to where it may facilitate the cleanup and redevelop-
ment of brownfields, where there is a realistic perception or probability of incurring
Superfund liability, and where there is no other mechanism available to adequately
address the party’s concerns.

Finally, EPA believes that the removal of sites from the active Federal inventory,
the Comprehensive Environmental Response, Compensation and Liability Informa-
tion System (CERCLIS), is having positive repercussions for the Brownfields Initia-
tive. To date, EPA has removed approximately 30,000 sites from CERCLIS, about
75 percent of the Federal inventory. EPA expects to remove more than 1,000 addi-
tional sites from CERCLIS per year over the next several years. The removal of
these sites eliminates the stigma of potential contamination and fear of liability as-
sociated with these sites, and allows stakeholders to focus on the future land use
and redevelopment of such sites.

Brownfields Job Development and Training
Brownfields may be a consequence of industrial downsizing, relocation or bank-

ruptcy. The loss of jobs may also result. Training members of brownfields commu-
nities to fill potential jobs created as a result of cleanup and redevelopment efforts
is a critical component of the Brownfields Initiative, particularly for groups rep-
resenting dislocated workers, welfare recipients, or the chronically unemployed.
EPA committed as an Agency to environmental workforce training programs in
brownfields communities throughout the country. Efforts successfully underway in-
clude the following:

• Work with the Hazardous Materials Training and Research Institute to expand
environmental training and curriculum development at community colleges located
near brownfields pilots. Since 1995, three workshops for 40 colleges in or near
Brownfields communities have been held. Of the colleges attending these work-
shops, 13 have established credit and noncredit environmental programs, 13 have
target dates for program startup, and 14 are collecting data and conducting labor
market surveys to determine the need for and feasibility of starting a program.

• Establishment of an environmental education and training center to provide
comprehensive technician-level training with an emphasis on Superfund and Re-
source Conservation and Recovery Act (RCRA)-related subjects with the Rio Hondo
Community College District in Whittier, California.

• A partnership with Cuyahoga Community College in Cleveland, Ohio, to de-
velop training programs that increase cultural diversity in environmental employ-
ment.

• Working with the Department of Labor collaboration with EPA to leverage job
training opportunities for Brownfields Pilot communities.

• Working with the National Institute of Environmental Health Sciences (NIEHS)
to ensure that Minority Worker Training grants overlap with Brownfields pilot com-
munities.

• Working to incorporate the Housing and Urban Development Department’s
Step-up Apprenticeship Initiative with community jobs strategies for Brownfields.
The Brownfields Initiative Today

By mid-1996, EPA completed all of its commitments on the initial Action Agenda.
It has become clear to us that the brownfields problem requires more interaction
among all levels of government, the private sector and non-governmental organiza-
tions. The need for continuation and expansion of the national brownfields response
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was further buttressed by the recommendations of the President’s Council on Sus-
tainable Development regarding the redevelopment of brownfields sites. To that end,
EPA and more than 20 other Federal agencies established an Interagency Working
group on Brownfields in July 1996. Our colleagues at HUD and the Department of
Transportation (DOT), for example, play a critical role in brownfields redevelop-
ment. Through our Working Group collaborations, we are planning ways to further
identify, strengthen, and improve commitments to brownfields, while continuing ef-
forts toward a comprehensive, community-based approach to clean up and redevel-
opment of contaminated property. The new Brownfields Action Agenda for fiscal
year 1997 and fiscal year 1998 is based on protecting human health and the envi-
ronment, enhancing public participation in local decisionmaking, building safe and
sustainable communities through public/private partnerships; and, recognizing that
environmental protection can be the engine that drives economic redevelopment.

EPA’s brownfields efforts this year will include the announcement of an additional
25 Brownfields Assessment Demonstration Pilots (up to $200,000 each). The appli-
cation deadline for award of these new pilots is now past and EPA is in the process
of reviewing and evaluating the applications. Award announcements are expected
by late March or April 1997.

For the first time, EPA will be awarding funds for a new type of brownfields pilot.
The $10 million Brownfields Revolving Loan Fund (BRLF) pilot program is designed
to enable eligible States, cities, towns and counties, U.S. Territories, and Indian
Tribes to capitalize revolving loan funds to safely cleanup and sustainably reuse
brownfields. EPA’s goal is to select BRLF pilots that will serve as models for other
communities across the Nation. Only entities that were awarded National or Re-
gional Brownfields Assessment Demonstration Pilots as of September 30, 1995, will
be eligible to apply to EPA’s BRLF pilot program. Therefore, up to 29 BRLF pilots
may be awarded in fiscal year 1997. Fiscal year 1997 BRLF pilots will be funded
at up to $350,000. The BRLF pilots will be awarded through a competitive process.

EPA recognizes the important role that State environmental agencies have in en-
couraging economic redevelopment of brownfields. EPA also plans to provide $10
million, in fiscal year 1997, to encourage the development or enhancement of State
programs that encourage private parties to voluntarily undertake early protective
cleanups of less seriously contaminated sites, thus accelerating their cleanup and
redevelopment. EPA recently issued a memorandum setting out an interim ap-
proach for its relations with State voluntary cleanup programs. The memorandum
includes criteria for State voluntary cleanup programs that are enabling EPA and
the States to start negotiating a division of labor between EPA and the States in
memoranda of agreement (MOAs) as well as ensuring protection of public health
and the environment. EPA hosted a meeting here in Washington on February 27th
to continue our dialog with stakeholders and to solicit their views on a variety of
voluntary cleanup issues. We will use that input to develop principles and national
guidance on State voluntary cleanup programs. Finally, EPA is pleased with the
progress it has made in signing MOAs with States. Ten States have now signed
MOAs with EPA regarding sites to be cleaned up under voluntary cleanup pro-
grams. Both Rhode Island and Maryland have signed MOAs with EPA in the last
few weeks. We are in the process of negotiating with 8 other States.

Other elements for the fiscal year 1997 program include additional support for an
expanded site assessment initiative as well as technical assistance to existing pilots
and partnerships with other Federal agencies and nongovernmental organizations
(NGO’s).

KEY ELEMENTS OF BROWNFIELDS LEGISLATIVE REFORM

The Brownfields Economic Redevelopment Initiative has achieved much initial
success. The continuing value of the Brownfields Initiative is its evolution and
promise for the future. To build upon these successful first steps and launch others,
we must not lose sight of our overall goal to revitalize communities. Future efforts
under the Brownfields Economic Redevelopment Initiative must be viewed as an im-
portant component of any strategy for reform of Superfund. With the breadth and
variety of activities and stakeholders converging on the brownfields issue, we have
tried to establish a framework that articulates a complete and comprehensive
brownfields program. It is against this framework that we will measure legislative
proposals addressing brownfields.

Address Full Range of Brownfields Reforms
Brownfields reforms made under CERCLA should be codified, and should reaffirm

use of the Superfund Trust Fund to address the full range of brownfield issues in-
cluding: technical assistance funding for brownfields identification, assessment and
reuse planning, cooperative agreement funding to capitalize revolving loan funds for
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brownfields cleanup, support for State development of voluntary cleanup programs,
liability protection to bona fide prospective purchasers, protection for innocent land-
owners of contaminated property, support for mechanisms for partnering with Fed-
eral, State, local and tribal governments and other non-governmental entities to ad-
dress Brownfields, and support and long-term planning for fostering training and
workforce development.

By the end of fiscal year 1997, more than 100 communities will have received
grants from EPA for brownfields assessment pilots. The United States Conference
of Mayors has stated regarding the fiscal year 1998 budget which has just been pro-
posed by the Administrator that the ‘‘budget reflects the fact that momentum for
brownfields redevelopment, one of the mayors’ highest priorities, is building.’’

The Administration is also supportive of the continued growth of the State and
Tribal regulated and voluntary programs which have greatly expanded the number
of hazardous waste sites cleaned up to protect human health and the environment.
More than 30 States have established voluntary cleanup programs to date.

EPA has sought to integrate job training opportunities into brownfields cleanup
and redevelopment and is supported in this endeavor by the President’s Environ-
mental Initiative. Forging these vital links between jobs and environmental cleanup
is both challenging and encouraging to us. Our pilots are providing specific exam-
ples. In Bridgeport, Connecticut, one of EPA’s first pilot cities, a job summit was
held as part of its public outreach strategy. The pilot in Cleveland, Ohio is now
home to several new businesses which have provided almost 200 new jobs. And, in
Baltimore at the former American Smelting and Refining Company (ASARCO) site,
old buildings are being razed, and 350,000 of the 750,000 square foot complex is
being renovated. Currently there are 200 construction workers employed on the
property. Additionally, it is expected that more than 180 permanent jobs will be in
place over the next 3 years.

EPA primarily supports the job training and workforce development aspect of the
Brownfields Initiative with non-Superfund general appropriations. Section 311(a) of
CERCLA provides limited authority for training and continuing education within
the context of hazardous substance basic research. As part of a comprehensive strat-
egy for brownfields, we are also examining ways to address these statutory limita-
tions.

Presidential Initiatives

Support Brownfields Tax Incentive
Innovative approaches and solutions to the problems faced by communities are

manifested in every aspect of brownfields. Innovative financing efforts are no excep-
tion. The Federal Government can help level the economic playing field between
brownfields and greenfield sites. Last year, in his 1996 State of the Union address,
President Clinton proposed a Brownfields tax incentive. Senators Moseley-Braun,
Lieberman, Abraham and others have introduced this proposal in the Senate
(S. 235). (A companion bill, H.R. 505, has been introduced in the House by Con-
gressman Rangel). We support this proposal and believe it is an essential element
of a complete and comprehensive brownfields program. Under the proposed
Brownfields tax incentive, environmental cleanup costs for properties in designated
areas would be fully deductible in the year in which they are incurred, rather than
capitalized. This incentive would reduce the capital cost for these types of invest-
ments by more than one half.

The proposed tax incentive would be applicable to properties that meet specified
land use, contamination, and geographic requirements. To satisfy the land use re-
quirement, the property must be held by the taxpayer incurring the eligible ex-
penses for use in a trade or business or for the production of income, or the property
must be properly included in the taxpayer’s inventory. To satisfy the contamination
requirement, hazardous substances must be present or potentially present on the
property. To meet the geographic requirement, the property must be located in one
of the following areas: EPA Brownfields pilot areas designated prior to February 1,
1997; census tracts where 20 percent or more of the population is below the poverty
level; census tracts that have a population under 2,000, have 75 percent or more
land zoned for industrial or commercial use, and are adjacent to one or more census
tracts with a poverty rate of 20 percent or more; and Empowerment Zones and En-
terprise Communities (both existing and those that would be designated in the sec-
ond round proposed in the President’s fiscal year 1998 budget). Both rural and
urban sites would qualify for the proposed incentive. Sites on EPA’s National Prior-
ities List would be excluded.
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Support Environmental Initiative
Last August, the Clinton Administration announced an Environmental Initiative

which supported the significant expansion of the Brownfields program. We estimate
that with the expansion of the Brownfields Assessment Pilots and the BRLF Pilots,
a total of 300 cities/pilots can be reached resulting in cleanup at many thousands
of brownfields sites over the next 4 years. In addition, the Initiative called for addi-
tional support for State Voluntary Cleanup infrastructure and brownfields related
job training efforts. Many of these proposals are reflected in the President’s Budget
for fiscal year 1998.

The Environmental Initiative also supported an expansion of HUD’s Economic De-
velopment Initiative (EDI) grants and use of HUD section 108 loan guarantees to
leverage brownfields redevelopment funds.

EPA urges the Committee to support these components of the President’s Budget
as we work together on other statutory changes that will not only enhance our abil-
ity to implement these proposals, but also enable us to forge stronger partnerships
with States, local governments, communities, and private interests and successfully
accelerate brownfields revitalization.

CONCERNS WITH S. 8

The Administration supports brownfields legislation within the context of
Superfund legislative reform. We are supportive of legislation which continues the
progress made under the EPA’s administrative reforms and which also addresses
brownfields itself in a comprehensive manner.

EPA is very encouraged to see substantial Brownfields provisions, as well as vol-
untary cleanup program provisions, within S. 8. The bill authorizes EPA to issue
grants for assessment and to capitalize revolving loan funds, although the details
are of some concern to us. The provision which exempts ‘‘bona fide’’ prospective pur-
chasers from CERCLA liability and the requirements that must be met to assert
an innocent landholder defense are also valuable additions to our authority. As with
other aspects of S. 8, however, we are concerned that the brownfields provisions
would erode protection of human health and the environment.

Voluntary Cleanup Program Concerns
The Administration is opposed to provisions in S. 8 regarding voluntary cleanup

that would eliminate the authority of EPA and other Federal agencies to respond
to releases of hazardous substances whenever a State remedial action plan has been
prepared, whether under a voluntary response program, or any other State program.
Under S. 8, the mere existence of such a cleanup plan eliminates any Federal au-
thority to respond to a release or threatened release of hazardous substances—even
where there may be an imminent and substantial endangerment to human health
and the environment. This compromise of public protection is alarming. The provi-
sions of S. 8 could leave us powerless to respond to immediate threats from the
worst toxic waste sites (VRPs are given authority to clean up NPL sites) even where
the State’s VRP program lacks the resources and expertise to ‘‘qualify’’ under the
provisions of S. 8.

Though S. 8 provides the elements for ‘‘qualifying’’ State voluntary cleanup pro-
grams, these elements are not used to make funding decisions. A State is required
to merely notify EPA of its ‘‘intent to establish a qualifying State voluntary response
program ‘‘to receive funding. Funding for States is provided at $25 million per fiscal
year. While S. 8 identifies elements for a ‘‘qualifying’’ State Voluntary Response Pro-
gram (VRP), these provisions do not preclude a private party from cleaning up a
site, including an NPL site, pursuant to a State VRP that does not meet, or intend
to meet, the ‘‘qualifying’’ elements. Under this bill, States without a ‘‘qualifying’’
program may authorize such cleanups so long as they do not request or receive tech-
nical or other assistance, including funding from EPA.

In addition, the level of community involvement provided by S. 8 is questionable.
The bill limits the community to an ‘‘adequate opportunity’’ for public involvement
and does not guarantee participation in all levels of the cleanup process or deter-
minations regarding end uses of the property. Finally, the preclusion of all private
and citizen suits belies the apparent commitment in S. 8 to strengthen community
participation.

As mentioned, EPA is already developing MOAs with concerned States to ensure
that its response authorities complement and encourage rather than duplicate or
discourage, voluntary cleanups. This approach, we believe, strikes the right balance
between Federal and State programs while continuing to provide the needed protec-
tion of public health and the environment for our communities.
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Brownfields Characterization and Assessment Grants Do Not Include States
One of the major concerns with S. 8’s Brownfields characterization grants provi-

sion is the exclusion of States from the list of eligible recipients. EPA’s experience
with the Brownfields Pilot Program has taught us that in many cases, where small
communities are involved it may make more sense and be more efficient to provide
the grants directly to States. Six brownfields pilots have been awarded directly to
States. We are also finding that the availability of pilots at this level of government
can increase awareness of and involvement in the program.

Additionally, the limitation on funding of $100,000 per year for these grants may
restrict and inhibit the grant recipient from efficiently managing and benefiting
from the grant itself. Under the current brownfields program, EPA does not limit
funding or proscribe activities on a site-specific basis. Rather, EPA pilot funds are
awarded to State, Tribal, and municipal governments, which then determine, based
on their own priorities and resources, activities and allocations among different
brownfields sites.

Another concern is found in the definition of Brownfields. S. 8 improperly excludes
sites where removals have occurred, or are planned to occur, and sites deleted from
the NPL with ‘‘No Action’’ RODs. These sites may be appropriate candidates for re-
development. In addition, EPA has first-hand experience with prospective purchaser
redevelopment of these properties.

Finally, we are concerned that the application for a characterization pilot would
require information which may not be available until after the Brownfields process
has been completed. Inventorying sites and casting economic projections have been,
in our experience, within the range of activities for which the pilot is being awarded
in the first place. Thus, the pilot applicant may find itself in the proverbial ‘‘catch–
22’’ situation—unable to complete the application to do the very thing that should
be done under the pilot.

S. 18

Before concluding my discussion this morning, I would like to mention S. 18, The
Brownfields and Environmental Cleanup Act of 1997, introduced by Senator Lauten-
berg (and Senators Baucus, Reid, Moynihan, Graham, Boxer, Wyden, Levin,
Torricelli, Breaux, and Kennedy). This bill addresses many of the barriers that are
preventing the cleanup and economic development of brownfields. It promotes many
of the brownfields cleanup and economic development goals shared by the Clinton
Administration and builds upon many of the lessons learned by EPA over the past
3 years as the Agency developed and implemented its Brownfields Economic Rede-
velopment Initiative. The bill authorizes EPA to issue grants to State and local gov-
ernments to inventory and assess brownfields sites as well as providing grants for
States and local governments to capitalize revolving loan funds for the cleanup and
economic redevelopment of brownfields sites. Other provisions of the bill which cap-
ture important elements of the existing program include those referring to prospec-
tive purchasers and innocent landowners. They are important tools that will encour-
age lending and investment institutions to fund brownfields redevelopment. I would
add, however, that we do see some drafting problems with the bill and have been
assured by Senator Lautenberg that his staff will work with us to address those con-
cerns. Our most significant concern is the inadequate level of funding provided in
this bill to support brownfields activities.

CONCLUSION

EPA’s Brownfields Economic Redevelopment Initiative represents an innovative
approach to environmental protection while bringing the focus of that protection di-
rectly to communities. It has spurred environmental cleanup, reduced neighborhood
blight, generated tax revenues, and created jobs and in so doing it has helped to
stabilize and enrich communities. Through this Initiative we have identified innova-
tive ways to address the brownfields problem in the United States, which will assist
us during the discussion of legislative reform.

The Clinton Administration believes that a comprehensive approach to
brownfields legislative reform would include support for all the existing elements of
the current program, as well as the brownfields tax incentive. We believe that
brownfields legislative reform should be addressed within the context of responsible
legislative reform of the Superfund statute. The Administration is fully committed
to participating in that process and to seeing that responsible reform of the
Superfund law is the proud legacy of the 105th Congress.

Mr. Chairman, thank you for this opportunity to address the Committee. would
be pleased to answer any questions you or the other Members may have.
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RESPONSES OF TIMOTHY FIELDS, JR., EPA, TO ADDITIONAL QUESTIONS FROM
SENATOR SMITH

Question 1. In your testimony, you site GAO figures of 450,000 brownfield sites
in the United States. Do you have any opinion about the accuracy of these figures?
Does EPA have the financial and personnel resources to oversee this many clean-
ups?

Response. The number of brownfields sites has not been determined. The June
1995 GAO/RCED–95–172 estimated 450,000 contaminated commercial and indus-
trial sites across the country. The GAO report also states that ‘‘the precise mag-
nitude and severity of brownfields is unknown because there is no national inven-
tory.’’ The EPA’s fiscal year 1997 budget for brownfields is $36.7 million. The fiscal
year 1997 Superfund budget is, in total, $1.3 billion. For a comparatively small in-
vestment, the Brownfields Economic Redevelopment Initiative is seeing positive re-
sults among its pilot recipients, encouraging others to take steps toward brownfields
redevelopment, and producing results of national replicability.

The success of the Brownfields Assessment Demonstration Pilots, in particular,
will encourage others to take steps toward brownfields redevelopment, too. Stake-
holders tell the Agency that brownfields redevelopment activities could not have oc-
curred in the absence of EPA efforts. Institutions such as the Bank of America, the
National Community Reinvestment Coalition and others attribute new interest and
enthusiasm for brownfields redevelopment directly to EPA’s policies and efforts to
focus attention on the issue. The need for continuation and expansion of the na-
tional brownfields response was further buttressed by the recommendations of the
President’s Council on Sustainable Development regarding the redevelopment of
brownfields sites. To that end, EPA and other Federal agencies established an Inter-
agency Working group on Brownfields in July 1996. This Working Group began
drafting a national plan to guide future work on brownfields. The purpose of this
effort is to continue to strengthen and improve upon the commitments made ini-
tially while continuing efforts toward a comprehensive, community-based approach
to cleanup and redevelopment of contaminated property.

As the report Building A Brownfields Partnership from the Ground Up, by the
National Association of Local Government Environmental Professionals, February
13, 1997, stated:

The EPA Brownfields Action Agenda represents a new generation of partner-
ship between the Federal Government and local communities. Since EPA Ad-
ministrator Carol Browner’s announcement of the Brownfields Action Agenda in
January, 1995, the Agency has successfully promoted a national message about
the value of brownfields renewal, launched nearly 100 pilot projects and suc-
cessfully implemented policies for the clarification of liability, job training and
development, and Federal/local partnerships and outreach. These EPA efforts
have helped spur genuine results in communities across the Nation.

EPA does not intend to fund or oversee the cleanup of all brownfields properties.
EPA has not taken the position that overseeing the cleanup and redevelopment of
brownfields properties is solely a Federal responsibility. Rather, EPA has taken a
creative approach to effectively leverage Federal, State, local government and pri-
vate resources, including State and local government capacity building, to encourage
brownfields cleanup and redevelopment.

Question 2. In your testimony, you make note that States should also be eligible
recipients of brownfields characterization grants. We have heard from local govern-
ments who oppose State control over these funds. Is there a disagreement between
the States and local governments over who should be the appropriate recipients of
this funding?

Response. EPA believes States should be eligible recipients of both brownfields
‘‘characterization’’ grants and grants to capitalize revolving loan funds for the clean-
up of brownfields sites. This is particularly true in those circumstances where local
communities are unable to manage grants due to a lack of resources, personnel, ex-
perience or other management capability. In such circumstances, limitations on
State eligibility may deprive some communities of the benefits of a grant. Since
1995, EPA has awarded ‘‘Brownfields Assessment Demonstration Pilots’’, under co-
operative agreements, to States, cities, towns, counties, and Tribes. These Pilots,
each funded up to $200,000 over a 2-year period, are designed to support creative
explorations and demonstrations of brownfields solutions. The Pilots are intended
to provide EPA, States, Tribes, municipalities, and communities with useful infor-
mation and strategies as they continue to seek new methods to promote a unified
approach to site assessment, environmental cleanup, and redevelopment. States and
other eligible entities are invited to apply for pilot grants. Pilot applications are re-
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quired. To date, 78 Brownfields Assessment Demonstration pilots have been award-
ed. In fiscal year 1997, EPA expects to fund 25 new National Brownfield pilots on
the basis of a competitive application process.

The Brownfields Assessment Pilot applicants were required to address the follow-
ing criteria:

1. Problem Statement and Needs Assessment
—Effect of Brownfields on your Community or Communities
—Value Added by Federal Support

2. Community-Based Planning and Involvement
—Existing Local Commitment
—Community Involvement Plan
—Environmental Justice Plan

3. Implementation Planning
—Appropriate Authority and Government Support
—Environmental Site Assessment Plan
—Proposed Cleanup Funding Mechanisms
—Flow of Ownership Plan

4. Long-Term Benefits and Sustainability
—National Replicability
—Measures of Success

The Application Guidelines for Brownfields Assessment Demonstration Pilots (Oc-
tober 1996, EPA 500–F–96–067) state that while group applications are encouraged,
a single legal recipient must be designated. Moreover, as mentioned, local govern-
mental entities must provide documented evidence of support from State and local
environmental, economic development, and health agencies. In addition, the applica-
tion must describe the legal authority—State or municipal Superfund or voluntary
action/cleanup programs or other local, State, Territorial, or Tribal regulatory pro-
grams available for identifying, assessing, and remediating brownfields. EPA
strongly encourages States and municipalities to work together to identify and im-
prove brownfields strategies. EPA also encourages municipalities to use existing
tools such as State voluntary cleanup programs to enhance their Brownfields efforts.
EPA encourages State-wide applications to be community specific. State-wide pro-
posals that offer tangible cleanup and redevelopment success stories within the 2-
year time-frame of the awards will be considered; however, proposals that specify
the target location of these activities are stronger proposals than those that do not.
To date, 6 State pilots have been awarded.

Question 3. I know that a number of individuals at the EPA, including Adminis-
trator Browner, have frequently stated that Superfund is not the same program it
was 5 or 10 years ago? Given the significantly improved ability and sophistication
of the State hazardous waste cleanup programs, isn’t it fair to say that the State
programs aren’t the same that they were 5 or 10 years ago?

Response. Yes, EPA agrees State programs have changed over the past few years.
The vast majority of States (See table V–2, page 62, December 1995 50-State Study)
have followed the Federal lead and established hazardous waste cleanup programs
in order to address sites not covered by the Federal program. These programs vary
by their age, and breadth and depth. For many States, as with the Federal program,
experience and maturity have resulted in an increased number of cleanups taking
place and being completed. So too, both Federal and State programs are succeeding
in getting responsible parties to clean up sites. The States are not, of course, uni-
form in their authority, resources (both cleanup ends and personnel), success or ac-
complishment. A study is presently being conducted by the GAO that will focus on,
in particular, State voluntary cleanup programs which supplement the enforcement-
based State cleanup programs. (A copy of the EPA 1995 ‘‘Analysis of State
Superfund Programs’’ is provided.)

Question 4. We have previously heard comments alluding to the fact that while
some States may have the technical sophistication to address brownfield and vol-
untary cleanups, others do not? Do you agree with this assertion? If so, would you
please provide the committee a specific list of every State you believe does not have
the ability to conduct voluntary cleanup programs and the reasons why?

Response. EPA believes State voluntary cleanup programs currently vary. Not all
States possess the same capability, resources, personnel, nor have they all achieved
the same level of success. There are approximately 37 State voluntary cleanup pro-
grams. The agency has not evaluated each of these State voluntary cleanup pro-
grams to determine how many would appropriately address brownfields sites. (A
GAO study is currently underway to evaluate State voluntary cleanup programs).
Several years ago, Regions began evaluating a limited number of State voluntary
cleanup programs to determine their capabilities, adequacy and appropriate State/
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EPA roles with respect to sites addressed under these programs. From these efforts,
EPA Regions entered into Memoranda of Agreement with 10 States regarding vol-
untary cleanup programs. In addition, in order to facilitate discussions between EPA
and States on these issues, on November 14, 1996, EPA issued its ‘‘Interim Ap-
proach for Regional Relations with State Voluntary Cleanup Programs’’ which sets
out some basic criteria for EPA Regions to consider when entering into MOAs with
States. Since its issuance, Rhode Island and Maryland signed MOAs with EPA and
are included among the 10 States mentioned. Discussions are now underway with
8 other States.

EPA believes the promotion of effective State voluntary cleanup programs will
provide an integral tool to converting a significant portion of the brownfields sites
in this country into areas that offer the public both protection of their health and
environment, and sustainable reuse of these sites. Voluntary cleanups can benefit
the public by reducing risk posed by releases of hazardous substances, and by facili-
tating the beneficial reuse of brownfields sites. To accomplish this however, it is im-
perative that Federal, State and local governments works together to define com-
plementary government roles that are focussed on restoring brownfields properties
to beneficial reuse.

RESPONSES OF TIMOTHY FIELDS, JR., EPA, TO ADDITIONAL QUESTIONS FROM
SENATOR CHAFEE

Question 1. I understand that EPA has not finalized the final State Voluntary
Cleanup program guidance and that a major point of contention is the universe of
sites to be covered under these agreements. I would like to ask you about the treat-
ment of so-called National Priority List caliber sites—those sites that score above
the 28.5 hazard ranking system threshold for listing on the NPL. In my own State,
the Rhode Island DEM informs me that there are over 200 sites have been pre-
scored above 28.5. Some of these sites may have significant redevelopment potential.
Do you believe the Rhode Island Voluntary Cleanup Program should not be allowed
to address these sites?

Response. The decision regarding the scope of sites covered by an MOA concerning
State voluntary cleanup programs is a complex issue that the Agency has not yet
resolved. Under consideration are issues such as the level of cleanup and public par-
ticipation, the State preparedness to assume costs and responsibilities, and appro-
priate State/Federal roles with respect to clean up and enforcement.

EPA will continue to seek comment from affected stakeholders prior to finalizing
guidance that addresses the scope of sites to be included within an MOA on State
voluntary cleanup programs. EPA and the Rhode Island DEM have discussed their
respective approaches to addressing sites, and their respective resources, and have
negotiated an MOA that excludes sites referred for evaluation pursuant to the
CERCLA Hazard Ranking System (HRS). By entering this agreement, EPA and
Rhode Island DEM believe they are expediting the assessment and cleanup of con-
taminated property and are facilitating the return of such property to productive
use.

Question 2. If EPA does not decide to include NPL-caliber sites in these agree-
ments, would it be EPA’s intent to list these sites on the NPL?

Response. EPA may not list all NPL-caliber sites on the NPL. However, each site
would require individual evaluation. Occasionally, sites initially screened and
ranked above 28.5 may not require NPL listing based upon subsequent evaluation.
EPA has issued guidance as to what constitutes ‘‘NPL-caliber sites’’ in its October
12, 1993 OSWER Directive 9320.2–07A, entitled ‘‘Additional Guidance on ‘Worst
Sites’ and ‘NPL-Caliber Sites’ to Assist in SACM (Superfund Accelerated Cleanup
Model) Implementation.’’ In addition, the fact sheet ‘‘Assessing Sites Under SACM—
Interim Guidance’’ (OSWER Directive 9203–1–05I, Vol. 1 No. 4 December 1992) of-
fers examples of NPL-caliber sites. Those examples include sites where:

• Public drinking water supplies are contaminated with a hazardous substance
• Private wells are contaminated with a hazardous substance above a health-

based benchmark
• Soils on school, day care center, or residential properties are contaminated by

a hazardous substance above background levels
• A hazardous substance is detected above background in an offsite air release

in a populated area
• A highly toxic substance known to bioaccumulate (e.g., PCBs, mercury, dioxin,

PAHs) is discharged into surface waters
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• Sensitive environments (e.g., critical habitats for endangered species) are con-
taminated with a hazardous substance above background levels

EPA recognizes that some percentage of sites that have the characteristics de-
scribed above, will, upon site-specific review, not score for proposal on the National
Priorities List (NPL), due to the small number of targets, small waste quantity, etc.
Thus, it is difficult to draw a clear line between sites that will be listed on the NPL
and sites that will not be on the NPL for programmatic purposes, i. e., without site-
specific review. In general terms, EPA guidance states that sites where significant
human exposures to hazardous substances have been documented or where sensitive
environments have become contaminated should be considered NPL-caliber sites.

Finally, CERCLA and its regulations, particularly the National Contingency Plan
(NCP), contain certain provisions concerning sites on the NPL. For example, under
the NCP, the Superfund cannot be used to pay for remedial actions at non-NPL
sites. (See 40 CFR 300.425.) CERCLA and its regulations set out certain site clean-
up requirements and provide for public comment on proposed remedies at NPL sites
(see CERCLA 121 and the NCP); thus, consistent with these requirements, Federal
remedial actions, which are usually taken at NPL sites, must: be ‘‘protective of
human health and the environment,’’ utilize ‘‘permanent solutions and alternative
treatment technologies or resource recovery technologies to the maximum extent
practicable,’’ be ‘‘cost-effective,’’ attain applicable and relevant and appropriate re-
quirements (ARARs) and provide for meaningful public participation. CERCLA and
its regulations also provide funding for technical assistance grants (TAG) to certain
parties to help ensure meaningful community involvement at sites on the NPL.
These resources and opportunities are important to many stakeholders who live
near sites.

Question 3. In November 1996, you issued interim guidance which sets out the
criteria EPA plans to use to evaluate the adequacy of State Voluntary Cleanup pro-
grams when negotiating Memoranda of Agreement with States. Under such agree-
ments, EPA would not plan to take any action at sites under a voluntary cleanup
action, except in cases of imminent and substantial endangerment. I have a number
of questions regarding this guidance.

a. Under the guidance, having an MOA does not constitute a release from
Superfund liability. Does this mean that volunteers could still face future require-
ments for removal or remedial action even after they have cleaned up a site under
a State program?

Response. As the Interim Approach for Regional Relations with State Voluntary
Cleanup Programs states ‘‘generally EPA does not anticipate taking removal or re-
medial action at sites involved in this Voluntary Cleanup Program unless EPA de-
termines that there may be an imminent and substantial endangerment to public
health, welfare, or the environment.’’ Should such imminent and substantial
endangerment occur, EPA would take appropriate action in compliance with
CERCLA.

b. If volunteers still face liability under an MOA, what does the MOA really pro-
vide to volunteers?

Response. The MOA is a work planning tool for Regions and States. It defines re-
spective roles and responsibilities within the current law. The MOA provides volun-
teers information about how EPA and a State are coordinating their efforts to ad-
dress sites in a complementary manner.

EPA believes that the ten Memoranda of Agreement between States and the
Agency concerning voluntary cleanup programs offer private parties (volunteers)
some comfort that subsequent Federal action under CERCLA will not be taken ex-
cept under limited conditions, such as imminent and substantial endangerment to
the public health, welfare, or the environment as the Interim Approach for Regional
Relations with State Voluntary Cleanup Programs states ‘‘generally EPA does not
anticipate taking removal or remedial action at sites involved in this Voluntary
Cleanup Program unless EPA determines that there may be an imminent and sub-
stantial endangerment to public health, welfare, or the environment.’’

c. What has been the States’ and State associations’ response to this guidance?
Response. EPA has entered into MOAs with ten States—Minnesota, Illinois, Indi-

ana, Wisconsin, Texas, Colorado, Michigan, Missouri, Rhode Island and Maryland.
EPA does not believe that the November 14, 1996, Interim Approach has slowed the
pace of MOAs. Since November, two States, Rhode Island and Maryland, have
signed MOAs and eight other MOAs are now in negotiation.

The decision regarding the scope of sites covered by an MOA concerning State vol-
untary cleanup programs is a complex issue that the Agency has not yet resolved.
Under consideration are issues such as the level of cleanup and public participation,
the State preparedness to assume costs and responsibilities, and appropriate State/
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Federal roles with respect to clean up and enforcement. EPA will continue to seek
comment from affected stakeholders prior to finalizing guidance that addresses the
scope of sites to be included within an MOA on State voluntary cleanup programs.

In addition, as further background on this matter, this was one of the Superfund
reforms announced in February 1995. In March 1995, EPA invited States, as co-im-
plementers of the Superfund program, to work with it in investigating the feasibility
of developing National guidance concerning State voluntary cleanup programs. Rep-
resentatives from five States (California, Pennsylvania, Tennessee, Minnesota, New
Jersey) agreed to participate with EPA and U.S. Department of Justice (DOJ) on
a workgroup tasked with drafting guidance that would then be recommended to sen-
ior EPA management for concurrence and release as final guidance. The workgroup
developed draft guidance in October 1995, which included the six criteria outlined
in the November 14, 1996 interim approach memo.

Senior EPA management discussed further Federal Government comments on the
October 1995 draft guidance with the States, primarily those States on the
ASTSWMO Voluntary Cleanup Task Force, from November 1995 through August
1996 via teleconferences and meetings. By August 1996, EPA believed that States
had clearly stated their position. Furthermore, EPA wanted to seek public comment
from other interested stakeholders. In the meantime, at least ten States had ex-
pressed to their EPA Regions interest in negotiating MOAs. In order to keep these
negotiations on track, EPA senior management decided to issue the November 14,
1996 interim approach memo to its Regional Superfund Policy Managers. The issu-
ance of the interim approach was needed to prevent further delays in negotiating
MOAs with individual States.

d. You set out six criteria State Voluntary Cleanup programs needed to meet or
obtain an MOA including: (1) providing for meaningful levels of community involve-
ment; (2) using protective cleanup requirements; (3) having adequate resources; (4)
ensuring the completion of cleanups; (5) overseeing cleanups; and (6) taking enforce-
ment action if necessary. Do you think most States will meet the criteria you set
out in the guidance?

Response. EPA believes that the goal of promoting effective State voluntary clean-
up programs is an important issue. As EPA negotiates Memoranda of Agreement
(MOAs) with States, EPA will evaluate State programs against the criteria and spe-
cific enforcement language contained in the November 14, 1996, memorandum enti-
tled ‘‘Interim Approaches for Regional Relations with State Voluntary Cleanup Pro-
grams’’ until such time as other voluntary cleanup program guidance is finalized.

To enhance and develop State voluntary cleanup programs, EPA will be providing
States with technical and financial assistance ($10M in fiscal year 1997).

Question 4. I understand 8 States signed MOAs with EPA before the Interim
Guidance was issued. I have some questions about these States experiences.

a. Did these States receive any kind of release from Superfund liability?
Response. MOAs do not constitute a release from liability under CERCLA. How-

ever, they do provide comfort language as to EPA’s general intentions to conduct
a response action and the conditions under which EPA might consider doing so.

b. Have these States told you whether the MOA has helped them in any way?
Response. EPA is actively pursuing initiatives to encourage the development and

use of strong State voluntary cleanup programs. Several States at the February 27,
1997, stakeholder meeting expressed the belief that the MOAs helped to encourage
private party cleanups.

c. Are these States interested in additional releases from liability, such as those
offered in S. 8?

Response. EPA has not heard directly any States requesting ‘‘additional releases’’
to date. Moreover, releases are normally granted on a site-specific basis.

Question 5. On page 14 of your testimony you talk about a stakeholder meeting
on voluntary cleanups held last week. You state that ‘‘[w]e will use that input to
develop voluntary and national guidance on State voluntary cleanup programs.’’

a. Is this meeting the last outreach effort to States before the guidance is final-
ized? What was the result of that meeting? Do you believe all stakeholders, espe-
cially States with mature Brownfields programs were represented; and how were
the States selected.

Response. The primary purpose of the EPA stakeholder meeting on voluntary
cleanup programs held February 27, 1997, was to seek individual input from a di-
verse group of stakeholder representatives as part of EPA’s deliberations, rather
than to reach a consensus of the stakeholder participants. Once EPA has had an
opportunity to consider the information that this meeting produces, we will publish
the resulting draft guidance in the Federal Register for formal public comment.
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The State representatives invited to the meeting included representatives from a
geographically diverse group of States that represented an array of experience with
voluntary cleanup programs. We invited States with relatively mature voluntary
cleanup programs that address a large number and/or diverse type of sites, such as
Minnesota, Texas, and New Jersey; States that have recently signed an MOA, such
as Rhode Island; and, States that have recently enacted a brownfields law, such as
Maryland. We also invited States who had experience in particular areas such as
environmental justice issues found in the south and southwest part of the country,
or whose voluntary cleanup law specified a more limited scope of sites to be ad-
dressed under the voluntary cleanup program. In addition to States, we invited rep-
resentatives from communities and community organizations, local governments
such as mayors and county commissioners, economic development agencies, large
and small industry, the business, banking and development community, environ-
mental justice communities, environmental groups and citizens.

b. Will the final guidance include a certain release from Superfund liability for
States meeting the criteria than the interim guidance?

Response. EPA is in the process of developing the voluntary cleanup guidance and
will announce the contents of guidance upon its completion. No determination on
the contents of that guidance have been made at this time. The draft guidance will
be published in the Federal Register for comment.

Question 6. On page 14 of your testimony, you discuss FY97 EPA funding for
State voluntary cleanup programs. I have a number of questions on this topic. To
date, how much of the FY97 $10 million appropriated for State voluntary cleanup
programs have you distributed?

a. When do you plan on distributing the money? What criteria do you plan on
using to distribute this money and have you shared this criteria with the States/
State organizations?

Response. The $10 million identified in the fiscal year 1997 Brownfields budget
is for general capacity building by States to implement State VCPs. The funding will
be distributed based solely on State need during fiscal year 1997.

Acting Assistant Administrator Tim Fields (Office of Solid Waste and Emergency
Response) committed to States that they would have the opportunity to provide indi-
vidual State input concerning the criteria used to distribute EPA funding in support
of State Voluntary Cleanup Program (VCP) infrastructure. A draft paper entitled
‘‘Draft Approach for Regional Funding of State Voluntary Cleanup Programs’’ has
been prepared and made available for review by States. Individual State comments
are due on that draft document, March 20, 1997.

EPA plans to assemble its Regional Brownfields and Core Program Coordinators
in Washington, DC for a meeting in April 1997 to discuss the criteria and process
for distributing the $10 million budgeted in FY97 for support of State VCPs. State
representatives have been invited to attend the part of the meeting where criteria
and quarterly reporting are discussed. It is not appropriate, however, for States to
participate in any EPA discussion of ranking State proposals for funding should that
prove necessary.

b. Do you plan on distributing this money through your normal processes, i.e., al-
locating a lump sum to each region and allowing the regions to negotiate with the
individual States?

Response. The $10 million identified in the fiscal year 1997 Brownfields budget
is for general capacity building by States to implement State VCPs. The funding will
be distributed to the Regions based solely on State need in developing or enhancing
voluntary cleanup programs. The core program cooperative agreement vehicle will
be the funding vehicle used to distribute the money to the States. For purposes of
EPA Regional/State planning, EPA is preparing to discuss the distribution meth-
odology in a meeting with its Regions. EPA HQ and Regional representatives will
participate in a National Coordinators’ meeting in April 1997 for the purpose of allo-
cating the first year of National resources ($10M in fiscal year 1997) specifically
dedicated to the development and enhancement of State Voluntary Cleanup Pro-
grams. The purpose of this National meeting is to communicate the need for Na-
tional consistency in the allocation of VCP infrastructure funding. Regional Core
Funding Coordinators and Brownfields Coordinators are encouraged to participate
in this National meeting. At this time, States are being advised that each State
should estimate its annual funding requests in support of its VCP at a level not to
exceed $300,000.

c. What role will headquarters play in this process? Do you realistically believe
headquarters can evaluate State programs better than individual regions?

Response. EPA headquarters’ role in the process of funding State voluntary clean-
up programs infrastructures is to promote consistency among the Regions in the
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areas of activities eligible for funding and quarterly reporting on the use of the
funds. EPA HQ is using this meeting to guide up-front planning so that the Agency
will be prepared to address future requests for information about voluntary cleanup
programs. This planning will help EPA successfully implement the funding process
in the out-years. EPA will evaluate whether a State voluntary program qualifies for
funding based on its meeting, or plans to meet, the base-line criteria and specific
enforcement language contained in the November 14, 1996, memorandum entitled
‘‘Interim Approaches for Regional Relations with State Voluntary Cleanup Pro-
grams’’ until such time as other voluntary cleanup program guidance is finalized.
EPA Headquarters and Regions are working to draft criteria and procedures that
will be used to allocate the funds for voluntary cleanup programs. In the November
14 interim approach, EPA identified six baseline criteria that we think are mini-
mum elements that a voluntary cleanup program should contain. EPA may modify
these criteria as agency discussions on issues surrounding the development and en-
hancement of these programs continue. A draft set of criteria was provided to
ASTSWMO to distribute to the States March 6, 1997. Comments are due to the
Agency on March 20.

EPA will request States to address how they meet, or plan to meet, these criteria
in the context of their applications for either funding their efforts to develop vol-
untary cleanup programs or their efforts to enhance existing voluntary cleanup pro-
grams. State requests for funding voluntary cleanup programs may exceed the $10
million available in fiscal year 1997. To prepare for that, EPA HQ and Regions are
discussing ways to balance the needs of those States who are just starting a pro-
gram versus those States that want to enhance an existing program. We want to
reward those States who were forward-looking and innovative in establishing vol-
untary cleanup programs at the same time we want to provide seed money to those
States who need assistance in establishing voluntary cleanup programs. This is the
type of issue that EPA HQ and Regions are now discussing and for which we are
developing criteria. Funds will be awarded by the Regions through the existing core
cooperative agreement mechanisms.

d. Will States without an existing voluntary cleanup program receive preference
over States with existing programs which desire program support funding? Will you
require States to have signed Voluntary Cleanup MOAs to receive funding?

Response. EPA HQ and Regions are discussing ways to balance the needs of those
States who are just starting a program versus those States that want to enhance
an existing program. We want to reward those States who were forward-looking and
innovative in establishing voluntary cleanup programs at the same time we want
to provide seed money to those States who need assistance in establishing voluntary
cleanup programs. This is the type of issue that EPA HQ and Regions are now dis-
cussing and for which we are developing criteria.

MOAs will not be required to receive funding from EPA, nor will the presence of
a signed MOA preclude a State from receiving funding.

Question 7. Does EPA seek legislation allowing RCRA corrective actions to be ad-
dressed under State brownfield or voluntary cleanup plans? Please explain why such
a legislative fix is necessary, in light of EPA’s long-standing policy against listing
on the NPL sites subject to RCRA corrective actions. (53 Fed. Reg. 51417 (Dec. 21,
1968).

Response. EPA believes the existing flexibility to use State brownfield or vol-
untary cleanup programs at RCRA facilities under current law is appropriate; EPA
is not seeking additional legislation in this area and does not support legislation
that would grant prospective waivers of corrective action liability for RCRA sites
that are cleaned up under these programs. Under current law, EPA and authorized
States have the discretion to allow cleanup of RCRA corrective action sites under
appropriate State brownfields or voluntary cleanup programs. EPA notes that the
discretion to allow cleanup of RCRA facilities using State brownfield or voluntary
cleanup programs does not affect the RCRA hazardous waste permit requirements
to address corrective action section 3004(u) or RCRA enforcement authorities related
to corrective action. However, allowing these sites to be handled under State
brownfields and voluntary cleanup programs can affect the amount of corrective ac-
tion needed in any given RCRA permit or enforcement order. For example, if part
of a RCRA facility were appropriately cleaned up under a State brownfield or vol-
untary cleanup program before a permit or order was issued, for the purposes of
the permit or order for that facility, RCRA corrective action requirements should be
considered fulfilled action for those areas addressed under the State brownfields or
voluntary program.

Question 8. (a) Please provide examples of sites where a State had lead cleanup
authority under CERCLA; where a State responded to a hazardous substance re-



65

lease under its own authority; or where a State certified that a cleanup was com-
plete and there was no need for further cleanup, in short, being handled or evalu-
ated under State auspices, and where: a) a State requested that EPA assume the
lead (e.g., as is happening at the Grand Street site in Hoboken, NJ); b) EPA as-
sumed lead on its own—e.g., upon finding of imminent and substantial
endangerment; or c) EPA assumed lead for another reason—e.g., upon finding that
the State failed to obtain a cleanup using its own enforcement authority; or that
the State-lead cleanup was failing to meet EPA standards for protectiveness. For
these sites, please describe the mechanism used by the State to respond to or evalu-
ate site conditions, and the mechanism which ushered in EPA involvement. In addi-
tion, for each site, please indicate the cost of the EPA response, and whether EPA
sought reimbursement of this amount from a PRP.

Answer a. HOBOKEN, NEW JERSEY—Grand Street Mercury Site
Background: Mercury vapor lamps were manufactured at this site during the

1930’s. The 5-story building used for manufacturing was later used as a tool and
die company. In the early 1990’s the owner of the tool and die company sold the
building. Prior to that sale, the owner notified the New Jersey Department of Envi-
ronmental Protection (NJDEP), as required pursuant to the State’s Environmental
Cleanup Responsibility Act. (ECRA).

Under ECRA, the tool and die company owner was required to conduct sampling
and implement a cleanup plan for the building. This work by the owner was limited
to sandblasting oil stained areas and removing an underground storage tank con-
taining fuel oil. Upon completion of this voluntary cleanup action, the NJDEP is-
sued an approval of negative declaration of ECRA. (Allows property to be sold.)

In 1993, the building was sold to Grand Street Artist Partnership (GSAP). The
building was renovated and converted into condominiums and artist studios. Sixteen
families purchased condominiums or otherwise came to live in the building.

Shortly after moving into these condominiums, a resident found elemental mer-
cury dripping out of the ceiling. The NJDEP was contacted. NJDEP, in turn, con-
tacted U.S. EPA. after air monitoring detected elevated levels of mercury. The State
requested U.S. EPA take the lead at the site. EPA, the Agency for Toxic Substance
and Disease Registry (ATSDR), the State and local health agencies conducted urine
analysis on the residents of the building. Urine sample results indicated that mer-
cury levels in some residents were five times safe levels. Elevated levels of ele-
mental mercury can damage the central nervous system and in severe cases cause
death.

The Hoboken Department of Health ordered the residents to vacate the building.
On January 4, 1996, EPA announced that it would provide temporary relocation as-
sistance and study the extent of contamination in the building. Since the relocation
of the residents, the site has been proposed for listing on the NPL and is undergoing
extensive assessment.

On December 23, 1996, the NJDEP rescinded its approval of the negative declara-
tion under ECRA.

Concerns Regarding Voluntary Cleanup and Proposed Legislation: Because the as-
sessment conducted under ECRA was limited, the NJDEP was not aware of the ex-
tensive, and potentially life-threatening, levels of mercury contamination on this
site. It is for circumstances such as these, that EPA wishes to preserve its section
104, 106, and 107 authorities. In most States, Voluntary Cleanup Programs are only
2–3 years old, thus, extensive long-term monitoring history of VCP cleanups is not
available. While the Agency does not expect to be called upon to exercise its author-
ity, it is important to preserve them for unanticipated circumstances as Hoboken ex-
emplifies.

Answer b and c. EPA does not know of any specific examples.
Question 9. Please indicate whether EPA seeks to retain an ‘‘overfiling’’ authority

(i.e., an ability to take over responsibility for cleanup and enforcement at a site
whether or not a State requests or concurs in EPA’s action.)

Response. As the Interim Approach for Regional Relations with State Voluntary
Cleanup Programs states ‘‘generally EPA does not anticipate taking removal or re-
medial action at sites involved in this Voluntary Cleanup Program unless EPA de-
termines that there may be an imminent and substantial endangerment to public
health, welfare, or the environment.’’ This memoranda sets out the baseline criteria
which EPA will employ until a permanent guidance document is issued.

Question 10. (a) Does EPA believe that brownfields and/or voluntary cleanup pro-
grams ought not to include NPL or NPL-caliber sites? (b) Does EPA believe that
brownfields cleanups should meet NPL-caliber cleanup requirements? (c) Does EPA
believe that liability relief (that is, assuming an acceptable scheme that contains a
re-opener of sorts) is appropriate for lenders, developers, and innocent purchasers
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of brownfields? Does EPA believe that brownfield site owners should be entitled to
liability relief?

Answer a. The decision regarding the scope of sites covered by an MOA concern-
ing State voluntary cleanup programs is a complex issue that the Agency has not
yet resolved. Points under consideration include the following related to the level
of cleanup and public participation, and the State preparedness to assume costs and
responsibilities. CERCLA and its regulations, particularly the National Contingency
Plan (NCP), contain certain provisions concerning sites on the NPL. For example,
under the NCP, the Superfund cannot be used to pay for remedial actions at non-
NPL sites. (See 40 CFR 300.425.) CERCLA and its regulations set out certain site
cleanup requirements and provide for public comment on proposed remedies at NPL
sites (see CERCLA 121 and the NCP); thus, consistent with these requirements,
Federal remedial actions, which are usually taken at NPL sites, must: be ‘‘protective
of human health and the environment,’’ utilize ‘‘permanent solutions and alternative
treatment technologies or resource recovery technologies to the maximum extent
practicable,’’ be ‘‘cost-effective,’’ attain applicable and relevant and appropriate re-
quirements (ARARs) and provide for meaningful public participation. CERCLA and
its regulations also provide funding for technical assistance grants (TAG) to certain
parties to help ensure meaningful community involvement at sites on the NPL.
These resources and opportunities are important to many stakeholders who live
near sites.

Thus, EPA plans to seek comment from affected stakeholders prior to finalizing
guidance that addresses the scope of sites to be included within an MOA on State
voluntary cleanup programs. In the meantime, Regions and individual States will
discuss their respective approaches to addressing sites, and their respective re-
sources, and negotiate whether it is appropriate to include NPL-caliber sites within
the scope of an MOA for a specific State voluntary cleanup program.

Answer b. EPA has made no determination on this issue.
Answer c. Yes. As part of the Omnibus Consolidated Appropriations Bill for Fiscal

Year 1997, signed by the President on September 30, 1996, Congress enacted the
‘‘Asset Conservation, Lender Liability, and Deposit Insurance Protection Act of
1996’’ (the ‘‘Act’’). The Act supercedes EPA’s Policy on CERCLA Enforcement
against Lenders and Government Agencies that Acquire Property Involuntarily. As
part of the Omnibus Consolidated Appropriations Bill for Fiscal Year 1997, signed
by the President on September 30, 1996, Congress enacted the Asset Conservation,
Lender Liability, and Deposit Insurance Protection Act of 1996 (the ‘‘Act’’). The Act
includes lender and fiduciary liability amendments to CERCLA, amendments to the
secured creditor exemption set forth in Subtitle I of RCRA, and validation of the
portion of the CERCLA Lender Liability Rule that addresses involuntary acquisi-
tions by government entities. These amendments made by the Act apply to all
claims not finally adjudicated as of September 30, 1996, which include all cases that
are in the process of being settled.

While EPA’s Lender Liability policy outlined its use of enforcement discretion
with respect to the pursuit of lenders and government entities who acquired con-
taminated property involuntarily, that policy did not prevent third party contribu-
tion claims against these entities. The ‘‘Act’’ now clearly outlines the circumstances
under which these entities are protected against enforcement actions by the U.S.
Government for CERCLA liability and for third party contribution claims arising
under CERCLA.

Finally, EPA is encouraged to see legislation which addresses ‘‘bona fide’’ prospec-
tive purchasers from CERCLA liability and the requirements that must be met to
assert an innocent landholder defense. The Agency has noted with approval the in-
clusion of provisions on prospective purchasers and innocent landowners in S. 18.

Question 11. Please describe the MOAs into which EPA has entered regarding
State voluntary cleanup programs. Are the terms of these uniform? Do they provide
for releases of Federal liability? If so, how are those releases executed? Has your
November 14, 1996, Interim guidance hastened or slowed execution of MOAs?

Response. EPA has entered into MOAs with ten States—Minnesota, Illinois, Indi-
ana, Wisconsin, Texas, Colorado, Michigan, Missouri, Rhode Island and Maryland.
The terms of these programs are not uniform and instead have varying characteris-
tics in terms of organization, funding, scope, level of cleanup required, controls,
long-term monitoring, public participation, and assurance of relief from future State
liability. These MOAs vary depending on the provisions of each State program.

The MOA is a work planning tool for Regions and States. It defines respective
roles and responsibilities within the current law. The MOA provides volunteers in-
formation about how EPA and a State are coordinating their efforts to address sites
in a complementary manner.
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EPA believes that the ten Memoranda of Agreement between States and the
Agency concerning voluntary cleanup programs offer private parties (volunteers)
some comfort that subsequent Federal action under CERCLA will not be taken ex-
cept under limited conditions, such as imminent and substantial endangerment to
the public health, welfare, or the environment. As the Interim Approach for Re-
gional Relations with State Voluntary Cleanup Programs states ‘‘generally EPA does
not anticipate taking removal or remedial action at sites involved in this Voluntary
Cleanup Program unless EPA determines that there may be an imminent and sub-
stantial endangerment to public health, welfare, or the environment.’’

EPA does not believe that the November 14, 1996, Interim Approach has slowed
the pace of MOAs. Since November, two States Rhode Island and Maryland have
signed MOAs and eight other MOAs are now in negotiation.

PREPARED STATEMENT OF JAMES M. SEIF, SECRETARY, PENNSYLVANIA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

Mr. Chairman, my name is Jim Seif As Secretary of the Pennsylvania Depart-
ment of Environmental Protection, I am proud to present Pennsylvania’s Land Recy-
cling Program as you begin to consider changes to the Federal Superfund program.

Land recycling is the most significant environmental innovation developed in the
last decade—an innovation pioneered by States in response to unrealistic Federal
policies that actually encourage the abandonment of contaminated properties.

Returning properties to productive reuse free from environmental liabilities has
not only obvious environmental benefits but economic benefits as well. And by en-
couraging businesses to locate on old industrial sites in towns and cities, land recy-
cling may also turn out to be a major factor in reducing sprawl development and
preserving open space and farmland.

To see just how successful our program is, you only need to look at the numbers.
In the short time since Governor Ridge signed our Land Recycling Act into law in
May 1995, over 195 sites have begun the formal process toward redevelopment and
a total of 64 have been completely remediated.

Compare that to the Federal scorecard for cleaning up contaminated sites in
Pennsylvania under the Comprehensive Environmental Response, Compensation
and Liability Act (‘‘CERCLA’’ or ‘‘Superfund’’). In 16 years, only 8 of Pennsylvania’s
103 Superfund sites have been cleaned up and removed from the National Priority
List.

Pennsylvania’s Land Recycling Program is a major environmental success story
for the Ridge Administration and has been selected as a national model by the
American Legislative Exchange Council. Superfund, while good intentioned, is uni-
versally recognized ads the least successful Federal environmental statute in his-
tory.

Today I want to outline the key elements of our Land Recycling Program and tell
you why it’s working so effectively. I will also discuss the efforts Pennsylvania and
its sister States are taking to promote redevelopment of old industrial sites in the
Great Lakes region through Governor Ridge’s chairmanship of the Council of Great
Lakes Governors. In addition, I want to give you my perspective on the Federal/
State relationship at land recycling sites and to tell you what States need from the
Federal Government to maximize the effectiveness of our land recycling programs.

PENNSYLVANIA’S LAND RECYCLING PROGRAM

Pennsylvania, like many other States, has learned from its mistakes. Past envi-
ronmental cleanup laws and policies often encouraged property owners to ‘‘take a
walk’’ and simply abandon a site, rather than deal with the contamination.

The Federal Government and the States erected four barriers which effectively
prevented the cleanup and reuse of old industrial sites.

• First, cleanup requirements often used ‘‘Garden of Eden’’ or background stand-
ards, regardless of whether the site was to be used for a daycare center or steel mill.
These standards ranged from expensive to simply impossible.

• Second, there was never-ending liability for responsible parties, and everyone
who touched the land was ‘‘responsible’’. Government would not provide releases of
cleanup liability to anyone, even after a site had been made safe.

• Third, consider the now-legendary delays in approving cleanup plans. The ad-
versarial, lawyer-dominated review process could take years to approve cleanup
plans, making it unpredictable. This uncertainty worked against normal timetables
for arranging financing for redevelopment.

• Finally, lenders and redevelopment authorities did not want to become en-
meshed in this problem by loaning money to redevelopment projects. Lenders simply
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stopped making loans to persons wanting to acquire or improve contaminated prop-
erty.

For 3 years, the Pennsylvania General Assembly worked hard, in a bipartisan
way, to address these problems. It held numerous hearings, and heard from dozens
of witnesses all pleading for changes that would put some common sense back into
the process of redeveloping old industrial sites. Finally, on May 19, 1995, Governor
Tom Ridge signed into law a three-bill package, which created Pennsylvania’s Land
Recycling Program. He did so at the then abandoned, but now being redeveloped,
USX National Tube Works in McKeesport, Pennsylvania.

The Land Recycling Act applies to all contaminated sites in Pennsylvania, exist-
ing and future, and covers both voluntary cleanups and enforcement actions. The
Act sets cleanup standards based on health and environmental risks. Land use is
also incorporated into the cleanup standards, allowing different cleanup levels for
residential and non-residential sites.

The statute provides maximum flexibility to persons performing cleanups by al-
lowing them to choose from three cleanup standards—background, a statewide
health-based standard, and a site-specific standard.

Persons choosing to meet background or the statewide health-based standard need
no prior approval from the Department of Environmental Protection (‘‘DEP’’ or ‘‘De-
partment’’) to get to work. They simply file a notice of intent with DEP to remedi-
ate, perform the cleanup, and then file a final report with the Department showing
that they in fact met the standard. There is also notice to the community and to
the general public, but no required hearings or meetings.

Both the background and statewide health standard represent pre-approved
standards adopted by the General Assembly itself or by regulation after full sci-
entific and public review.

Persons choosing to meet the site-specific standard, on the other hand, must sub-
mit at least three reports—remedial investigation, risk assessment, and cleanup
plan—to the Department for review and approval. In addition, a public participation
plan is required when the host municipality requests it. This may include public
hearings, meetings, or door-to-door canvassing of local neighborhoods as a means of
obtaining community input on the cleanup and reuse plans for the contaminated
property.

The Land Recycling Act creates special incentives for redeveloping abandoned
sites for which no financially viable party is available to perform the cleanup and
sites in State designated enterprise zones. For these ‘‘Special Industrial Sites’’ a de-
veloper is only required to perform a baseline environmental assessment and clean-
up any direct and immediate threats to persons who will be on the property using
it for its intended purpose.

DEP signs an agreement with the developer outlining specifically what contami-
nation he is and is not responsible for, giving him the assurance he needs to pro-
ceed. So far we have signed 8 agreements, and we have another 25 Special Indus-
trial Area sites moving through the system.

To address the perpetual liability problem, the Act gives a full statutory release
of liability to any person who meets one of the three cleanup standards. The release
covers the current owner or occupier of the property, the developer, successors, as-
signs and anyone who participates in the cleanup. The release also includes con-
tribution protection and protection from citizen suits under Pennsylvania (not Fed-
eral) law.

To make the Department more responsive to persons submitting plans for the
reuse of contaminated property, the Land Recycling Act sets up a clear process to
regularize approval of cleanup plans and imposes fixed deadlines. For example, the
Department has 60 days to review a site remediation plan. If the Department fails
to review the plan within that deadline, it is deemed approved, and the person gets
the release of liability. That has not happened yet, and I don’t expect it to. The point
is that the DEP now has real live deadlines that cannot be avoided.

Pennsylvania’s Economic Development Agency Fiduciary and Lender Environ-
mental Liability Protection Act is the second of the three bill package. It frees lend-
ers, development authorities, municipalities and fiduciaries from cleanup liabilities
unless, of course, they are the direct cause of contamination at the site. This protec-
tion covers all routine commercial lending practices, including taking ownership or
control of a property after foreclosure. Even if there was a release of hazardous sub-
stances on the property prior to and continuing after foreclosure, the lender will not
be sucked into the liability loop.

The message is simple—we have no interest in suing lenders. Our real objective
is to put money in the hands of people who can put industrial sites back into pro-
ductive use.
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Finally, Pennsylvania’s Industrial Sites Environmental Assessment Act, the third
law in the package, provides $2 million in grant money to cities and municipalities
to finance environmental assessments at industrial sites. In addition, the Land Re-
cycling Act offers $15 million in grants and loans for assessment and cleanup.

Pennsylvania’s Community and Economic Development Department already has
over 90 projects lined up for State funding it has approved funding for 40 projects
at a total cost to the Commonwealth of $4.3 million in grants and loans. The largest
grant, close to one million dollars, was given to a reuse project in the city of Pitts-
burgh in which the old abandoned Hays Army Ammunitionsite was turned into a
hot dip galvanizing facility that now employs over 80 people.

IMPLEMENTATION OF OUR LAND RECYCLING PROGRAM

There were 60 days between the time the Land Recycling Act was signed and
when it became effective. In that period, an internal workgroup comprised of people
from DEP headquarters and our six regional offices put together a 200 page tech-
nical guidance manual, 10 fact sheets, and a citizen handbook that were made avail-
able to the public.

That effort showed that there are very creative, energetic scientists and engineers
working in the Department, who simply needed to be freed from the old perpetual
liability mindset. Our bureaucracy was indeed responsive. We have engaged in ex-
tensive outreach efforts, including seminars and conferences throughout the Com-
monwealth, to educate the public, local government, developers, property owners, at-
torneys, bankers, and the environmental consulting community, and provide a step-
by-step understanding of how to move a property through the Land Recycling Pro-
gram. We have also utilized our award winning weekly newsletter ‘‘The Update’’
and our worldwide web site (http://www.dep.state.pa.us) to provide information on
the program to tens of thousands of people.

After 20 months experience with the program, I can say emphatically that it is
working.

It is working at the 2.45-acre former Thonet site in the city of York, Pennsylvania.
That property contained a furniture manufacturing facility that suffered a cata-
strophic fire in 1993. It sat vacant and unused due to environmental contamination,
including soil and groundwater containing lead and benzene. Gur Land Recycling
Act brought new life to the site. In February 1996, a private developer and DEP
signed a Special Industrial Area Site Agreement. The cleanup included the removal
of paint, drums, and debris from the fire, asbestos remediation, and capping the con-
taminated soils, and was completed the following month. The new operator of the
site, The Wolf Organization of York, built a 37,000-square-foot state-of-the-art facil-
ity on the site to manufacture countertops. Tom Wolf, the president of the company,
said that without Pennsylvania’s Land Recycling Act the project would not have
happened. He told Governor Ridge that the plant ‘‘would not have been built with-
out it.’’ ‘‘Without the Act, the plant would have been built on five acres of land at
some greenfields site outside of the city. We would have plowed under five acres of
agricultural land.’’

It’s also working at the former Johnson Bronze site in New Castle, Lawrence
County, Pennsylvania. That site was home to a ball bearing manufacturing facility
until 1978, when it was abandoned, leaving a site contaminated with lead and
PCBs. No financially viable past owner would take responsibility for remediating
the eight-acre downtown site, so the city of New Castle took possession. Both the
city and county were anxious to redevelop the property, but prospective buyers were
unwilling to commit because of the liability and health issues posed by site contami-
nation. With the help of Pennsylvania’s Land Recycling Act, the site was remediated
as a Special Industrial Area site. The cleanup took 9 weeks and was completed in
February 1996. The city and the Lawrence County Economic Development Corpora-
tion recently found two companies to purchase tracts on the property. One is a ce-
ramics company that will be expanding its operations and adding new jobs, and the
other packages frozen food and will employ between 35 and 80 people.

Our Land Recycling Program is working because we have a statute that brings
common sense and private sector resources to the process of redeveloping old indus-
trial sites. Moreover, the Department is willing to meet with anyone, anytime, to
discuss redevelopment of any site, free from the ‘‘Gotcha!’’ mentality of the past. We
have built into the system enough flexibility to allow for creativity, innovation and
common sense in addressing the unique problems that arise at old industrial sites.

But the main reason why our Land Recycling Program is working is because there
are people out there—in local government, the private sector, the redevelopment au-
thorities and others—with the vision for taking the promise of our new legislation
and turning it into reality. Without their hard work to identify sites, bring together
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buyers and sellers, and raise the necessary capital, we wouldn’t have close to 200
sites in the system, and we wouldn’t be so optimistic about the future.

SUCCESS IS SPREADING

I urge the Subcommittee’s members and its staff to critically examine all of the
State land recycling laws and voluntary cleanup programs that now exist all across
the country. At latest count over 30 States had developed such programs. What you
will quickly see is that while State land recycling programs vary, there are many
similarities.

The common elements are (1) cleanup standards based on risk and land use; (2)
liability protection, in the form of a statutory release, a covenant not to sue or no
further action letter given to persons meeting the cleanup standards; and (3) a reli-
ance on private funds to pay for the vast majority of land recycling cleanups, with
limited State funds available in the form of grants, low interest loans, and tax cred-
its for site assessments and cleanups.

These land recycling laws and State voluntary cleanup programs are all designed
to promote site cleanups by providing clear standards and offering liability protec-
tion. They are not meant to provide ways for parties to avoid undertaking cleanups.
In fact, once a cleanup is completed, all the State and Federal laws and regulations
governing site operations and pollution control continue to apply.

Last year, Governor Ridge began a 2-year term as Chair of the Council of Great
Lakes Governors and made land recycling his top priority. His choice reflects a rec-
ognition on the part of all eight of the Governors on the Council that the ongoing
transformation of our region from a mass production economy to a high performance
economy depends, in large part, on the success of our State voluntary cleanup pro-
grams. (The Great Lakes States include Illinois, Indiana, Michigan, Minnesota, New
York, Ohio, Pennsylvania, and Wisconsin). In discussions with the Great Lakes Ca-
nadian provinces of Quebec and Ontario the Governor personally, and the Council,
have discovered that similar problems exist there, that similar solutions apply, and
that the world’s most productive industrial powerhouse can and will renew itself on
all shores of the Great Lakes.

Each of the Great Lakes States has worked very hard to develop State land recy-
cling laws and voluntary cleanup programs that are environmentally sound, and re-
spond to the needs and interests of local government, the business community and
the public.

In just a short time, our individual State programs have produced real results—
hundreds of old industrial sites cleaned up, countless acres of open space protected
from sprawl, and the creation of family sustaining jobs—all while protecting the
health and safety of our citizens and the environment.

As a way of building on these successes, the Council adopted a Land Recycling
Action Agenda at its annual meeting in Detroit last July. I have included a copy
of that Agenda with my testimony. The Council plans to form regional SWAT teams
of land recycling experts and to establish a clearinghouse of information on remedi-
ation and cleanup technologies that will allow our States to share individual ap-
proaches and solutions to our common problems.

STATES PLAY A LEAD ROLE

The land recycling activity occurring throughout Pennsylvania provides a useful
illustration of the role that the State and Federal Government currently play in the
process of redeveloping old industrial sites.

Old industrial sites that present good redevelopment opportunities are first identi-
fied by local government, local redevelopment authorities, or the private sector. If
there are environmental concerns, any notices, site characterization reports or other
studies are typically analyzed and reviewed by the appropriate regional office of the
Pennsylvania Department of Environmental Protection.

My staff meets with local officials, developers and others to provide technical sup-
port and guidance during redevelopment activities. In addition, local government
and the redevelopment community look primarily to the State for funding. While the
Federal Government has offered some limited funding for land recycling projects in
Pennsylvania, the State currently has made more dollars available and has funded
10 times the number of projects supported by the Federal Government in our State.
That is both a reflection of limited Federal resources, and the fact that these really
are local, community projects that draw more attention from State and local rep-
resentatives.

When all the cleanup work is done at a site, DEP provides the critical review of
all the technical data and provides the final sign-off and State liability protection.
As you can see, Pennsylvania has all the personnel, resources and other tools nec-
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essary to handle all of the land recycling cleanups from start to finish, and given
that the actual cleanup work is done privately, we have had no need for additional
staff resources to administer this program.

There really is no reason to seek the Federal Government’s involvement at a land
recycling project in Pennsylvania. We do advise people who want to redevelop a site
that is on the Superfund National Priorities List (NPL) or subject to a RCRA correc-
tive action order to contact EPA’s Regional Office in Philadelphia. We recognize the
Federal Government’s interest in maintaining oversight and control over those site
cleanups.

If someone was interested in puffing one of those sites through our Land Recy-
cling Program, we would contact EPA to see if it would be willing to allow the site
to be handled through our State system, and indeed that would be our preference.

Of the approximately 200 sites that have entered our Land Recycling Program to
date, none is an NPL site, and it is a rare occasion when EPA expresses any interest
in one of the non-NPL sites in our State system. The land recycling sites being rede-
veloped in Pennsylvania are sites where EPA readily acknowledges they have nei-
ther the time, resources nor interest to deal with.

RECOMMENDATIONS FOR FEDERAL LEGISLATION

For land recycling to really succeed, the Federal Government must undertake
common sense reforms similar to the States. There have been numerous
‘‘brownfields’’ bills introduced in Congress over the past few years. Unfortunately,
most of them have not addressed the three key things that the States need from
Congress to complement our land recycling and voluntary cleanup programs and
allow them to reach their maximum potential for environmental cleanup and eco-
nomic revitalization. These key items are: (1) a release of Federal liability at State
land recycling sites, (2) a waiver of Federal permitting requirements at State land
recycling sites, and (3) the authority for Governors to veto proposed NPL listings.
S. 8 does address the three items.

Our No. 1 priority is to amend the Superfund law to provide a release of Federal
cleanup liability to any person who completes a cleanup at a land recycling site in
accordance with applicable State law.

These land recycling sites simply do not belong under the shadow of Superfund
liability. I hope we can all agree that Superfund was not written to address these
sites; it was written to address a limited number of highly contaminated sites that
presented emergency situations, imminent hazards and significant threats to human
health and the environment, and where no private resources were available. This
is generally not the case with land recycling sites. If they presented emergency situ-
ations, the State or EPA would have responded accordingly. It’s unfortunate that
Superfund, the Federal statute with the heaviest enforcement hand—strict, joint,
retroactive liability—is applied to the environmental problem where the concerns
are mostly local in nature. While someone could, no doubt, point to a case where
a land recycling site impacts more than one State, the local issues these sites
present are very different from the issues of air and water pollution that have obvi-
ous multi-state and national implications.

We need a Federal release of liability at State sites to combat the lingering per-
ception by developers that Federal liability is a real concern at the typical State
land recycling site—one that is not on the Superfund list and has no outstanding
RCRA corrective action order.

As a former EPA Regional Administrator, I have tried to reassure the people who
want to redevelop old industrial sites that EPA is unlikely to take any judicial or
administrative action at sites that are being handled in the State system.

While this is comfort to some, there can be no assurance that EPA will not second
guess the State’s decision. There are also no assurances that they won’t be subject
to a third-party suit under CERCLA. Only Congress can provide local government,
lenders, and redevelopers of contaminated property the Federal statutory protection
that they seek. In asking for this, we aren’t alone. The Great Lakes Council of Gov-
ernors, the Council of State Governments, the National Governors Association, the
Association of State and Territorial Solid Waste Management Officials and others
are all asking Congress to give releases of Federal liability to persons that cleanup
sites in accordance with applicable State law.

Second, there needs to be a waiver of Federal permitting requirements at land
recycling sites being addressed under a State voluntary cleanup program. Our Gen-
eral Assembly gave DEP the authority to waive State permits at sites being handled
by our Land Recycling Program, but only Congress can waive the requirement to
obtain Federal permits. These are the same permitting requirements that EPA has
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authority to waive at the much more seriously contaminated sites it has captured
under the Superfund program.

In asking for this waiver, be assured that discharges to the air and water are fully
regulated by our State regulatory program, and persons cleaning up sites in our
State system have to meet all of our applicable emission and discharge limitations,
both during cleanup and thereafter.

Finally, Congress should reinstate the opportunity of Governors to veto proposed
Superfund listings. The impacts associated with Superfund sites are borne primarily
at the State and local level. If a Governor believes that a site is more appropriately
handled in the State system, he or she should be able to protect the community from
the Federal Superfund program.

Last year, when we had such opportunity, Governor Ridge concurred on adding
two sites to the NPL, but did not concur on two other sites. His reasoning was sim-
ple: the two sites that he allowed to be added to the NPL were former waste dis-
posal sites with no potential for redevelopment, while the other two sites each pre-
sented reasonably good opportunities for redevelopment under our Land Recycling
Program.

Had these sites been added to the NPL, based on Superfund’s dismal track record
in Pennsylvania, it would be virtually impossible to convince anybody to redevelop
the property. Most people now see Superfund as a slow moving, lawyer feeding,
black hole that sucks the redevelopment potential out of any site and scares away
local government and the development community.

We are confident that private parties can cleanup these sites through our Land
Recycling Program much more quickly than they would get cleaned up under
Superfund and provide the same level of protection to the local community.

At the two sites where we did not concur with the proposed NPL listing, we recog-
nize the interest of EPA to be kept informed of the status of the State’s cleanup
efforts. We have also advised the private parties doing the cleanup that if they fail
to move forward on a timely basis to remediate the site in accordance with our State
cleanup standards that we will recommend to EPA that those sites be re-listed.

FINAL POINT

In Pennsylvania, Governor Ridge, the members of our General Assembly, and oth-
ers that worked so hard to develop our Land Recycling Program are at a loss to un-
derstand why anyone in Washington would argue that a person who meets the re-
quirements of Pennsylvania’s Land Recycling Act and receives a release of State li-
ability after cleaning up a site should not also be entitled to a release of Federal
liability.

Pennsylvania is more than willing to work in partnership with the Federal Gov-
ernment regarding the cleanup of Superfund sites, RCRA corrective actionsites, and
even sites proposed for listing on the NPL. But we hope that Congress recognizes
that it is the States that carry the responsibility for identifying the needs and inter-
ests of their citizens as they relate to the cleanup and reuse of old industrial sites
and addressing those local concerns through the adoption of State laws and pro-
grams.

As evidenced by a November 1996 EPA memorandum regarding State voluntary
cleanup programs, it appears that the Administration still believes there is a need
for the Federal Government to develop criteria for the review and ‘‘approval’’ of
State land recycling programs. Unfortunately, it seems EPA may be building a
Washington-driven program that looks a lot like Son of Superfund, with all its
downsides.

I have not been able to identify any Federal statute that directs EPA to develop
criteria for approving State land recycling programs.

What I can tell you is that Pennsylvania, and many of its sister States, spent
years developing our individual State land recycling laws, and did so without the
benefit of or need for Federal intervention or support. I have heard the argument
that supporters of Federal baseline criteria put forward—that without Federal over-
sight and approval and minimum requirements the States will engage in a ‘‘race to
the bottom’’ to develop the weakest cleanup laws to attract new business.

As I said earlier, before you put EPA in the position of reviewing and approving
State land recycling laws, I urge you to take a very careful look at the land recycling
laws already being applied by the States. You will see that there has been no ‘‘race
to the bottom.’’ It is pure fiction.

Indeed, the States that have adopted land recycling laws and developed voluntary
cleanup programs have gone to great lengths to ensure that the environment is not
sacrificed at the expense ofjob creation. These State land recycling laws were en-
acted by State senators and representatives that are directly accountable to their
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constituents, the people that live, work and play in the communities that host the
land recycling sites. To say that these State elected officials can’t be trusted to pro-
tect the needs and interests of their constituents is offensive, and it smacks of the
kind of paternalism that has no place in our Federal system of government.

It is clear that some matters are best left to the States to handle and the reuse
of old industrial sites is a perfect example.

EPA is clearly playing catch-up in land recycling. While we are grateful for the
financial support for specific projects, it would be much more helpful for the Admin-
istration to devote its energies to promoting real reforms instead of seeking to build-
ing a bureaucracy to approve State programs.

We look forward to working with the Subcommittee on legislation that will help
complement our land recycling program and allow it to reach its full potential.

ATTACHMENT

LAND RECYCLING IN GREAT LAKES STATES A NEW OPPORTUNITY TO EXTEND THE
HIGH PERFORMANCE REVOLUTION

INTRODUCTION

Over the last 25 years, global shifts in the location of traditional manufacturing
industries have not only resulted in economic and social changes in the Great Lakes
States, but in thousands of vacant or under-used industrial sites. The persistent
‘‘Rustbelt’’ image of this region was created by these changes.

At the same time, increasingly stringent environmental laws adopted by Federal
and State governments established cradle-to-grave liability for hazardous wastes.

The unintended consequence of these laws was to discourage the redevelopment
of vacant industrial sites by fixing cleanup liability on any person who had an inter-
est in a site, whether or not they were responsible for its contamination. Unrealistic
cleanup standards required the cleanup of these sites to near pristine conditions in
all cases even if they were to be reused for manufacturing, thus creating another
disincentive to reuse.

In the last 10 years, the Great Lakes region has seen an economic transformation
from a lagging, de-industrializing area to a high-tech, higher wage manufacturing
and industrial economy.

This change has taken place in many areas without taking advantage of a key
resource—vacant or under-used industrial sites that many times already have built-
in transportation access, utilities, a nearby work force and other advantages over
new, greenfield sites.

Promoting the reuse of industrial sites in the Great Lakes States through an ag-
gressive Land Recycling Program achieves several important objectives for the re-
gion——

• Promote the development of already urbanized areas so they are more economi-
cally and environmentally sustainable.

• Help to retain and expand existing manufacturing in the region.
• Save farmland and open space from development to improve the quality of life.
• Improve the environment by eliminating hazardous conditions in communities.
• Change the image of the Great Lakes region from ‘‘Rustbelt’’ to ‘‘High Perform-

ance.’’

KEYS TO LAND RECYCLING

There are many factors that go into a business location decision—transportation
facilities, tax policy, work force skills and even global economic conditions. Environ-
mental concerns are only one part of that decision, but they are often viewed as a
significant barrier to be overcome.

In order to overcome these barriers and have used industrial properties actively
considered as an option for business expansion, a successful Land Recycling Pro-
gram includes several key elements——

• Encourage the reuse of all commercial and industrial sites, not just a narrow
category of sites.

• Cleanup standards used in the program must be clear and based on risk and
sound science, preferably offering a choice of solutions, so that a property owner or
developer can reliably estimate the cost to clean up a site.

• Provide a straight-forward, timely process for reviewing cleanup plans and giv-
ing agency approvals.
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• Provide finality with regard to clean up liability so that meeting a cleanup
standard ends the liability for further cleanup, except under clearly specified condi-
tions.

• Provide cleanup liability protection for financial institutions, economic develop-
ment agencies, fiduciaries, non-profit organizations and local governments that did
not contribute to contamination on a site so they can act as a catalyst for redevelop-
ing sites.

• Resolve potential cleanup liabilities under Federal environmental laws.
• Provide financial and other incentives to conduct environmental assessments

and cleanups and locate in special areas like enterprise zones.

GREAT LAKES STATES MOVE AHEAD

In keeping with a long history of performance and leadership at the national
level, the Great Lakes region of eight States is once again at the forefront of a major
policy initiative—industrial sites reuse.

The Great Lakes States are the nations leaders in Land Recycling programs. Ag-
gressive Land Recycling Programs are helping to transform the persistent Rustbelt
image of old into one which exudes the vibrant economy of today. High-tech, higher
wage manufacturing and industrial jobs are on the rise in the region. Innovative
State Land Recycling Programs complement this economic revitalization and con-
tinue to offer a dynamic new approach to distressed urban areas.

All eight States in the Great Lakes region have Land Recycling Programs. Indi-
vidual legislation differs throughout, but each State is moving to implement prac-
tical, smart industrial sites reuse programs.

Three States—Illinois, Minnesota and Wisconsin—have entered into a Superfund
Memorandum of Agreement with the U.S. Environmental Protection Agency. These
agreements allow States to maintain the role of overseeing the cleanup of sites and
officially clearing the owner of future liability.

Illinois has built upon its voluntary cleanup program of 1991 which offers a No
Further Action letter upon completion of a site cleanup project. Recently, Illinois
EPA has prepared draft rules incorporating a tiering system based on risk, land use
and progressed levels of site information, establishing uniform cleanup objectives
and methodology for all site cleanup programs.

The Minnesota Superfund Memorandum of Agreement expanded on the States
Voluntary Investigation Program, better defining roles and responsibilities for the
cleanup of sites. This agreement encourages partnerships between U.S. EPA, Region
V; the Minnesota Pollution Control Agency; other State and local governmental
agencies and external stakeholders.

In addition to Wisconsin’s Superfund Memorandum of Agreement, the State has
recently created the Bureau of Remediation and Redevelopment within its Depart-
ment of Natural Resources. Wisconsin has streamlined the cleanup process by creat-
ing various grades of uniform soil standards, relieving lenders, cities or counties and
innocent purchasers of liability for contaminated property and has implemented a
Brownfields pilot program with the U.S. EPA.

Indiana established a Voluntary Remediation Program in 1993. This program pro-
vides a mechanism for site owners or operators to voluntarily enter an agreement
with Indiana’s Department of Environmental Management to clean up contaminated
property. A Covenant Not to Sue is issued upon successful completion.

Michigan amended its Natural Resources Environmental Protection Act to create
an owner-pays liability scheme only when that owner contaminated the site; offer
a series of grant and loan programs for prospective site cleanups; create a task force
to speed up cleanups in Detroit and a Brownfields Coordination Team to customize
similar action on other cities; and create a Brownfields manual for guidance. Michi-
gan offers two grant programs—Site Reclamation Grants and Site Assessment
Grants to encourage redevelopment

Ohio created a Voluntary Action Program which relies upon private parties to in-
vestigate and cleanup contaminated sites; allows the cleanup to be tailored to the
future use of the land; limits the property owners legal responsibility for future
cleanup; encourages public input; and audits at least 25 percent of properties
cleaned up. The Ohio EPA certifies professionals to oversee cleanups. Ohio offers
low interest loans, tax abatements and a grant program.

New York has a voluntary cleanup program that requires volunteers to inves-
tigate a site, remediate contamination to agreed-upon levels, and eliminate sources
of onsite contamination that cause offsite impacts. When the cleanup levels are met,
the New York Department of Environmental Conservation issues a ‘‘no further ac-
tion’’ letter.
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Pennsylvania Example
In May 1995 Pennsylvania adopted three new laws creating a State Land Recy-

cling Program. In the past year 100 sites have participated in the program and
cleanups have been completed at 35 of those sites.

This record compares favorably with Pennsylvania’s Hazardous Sites Cleanup
Program, which has cleaned up only two sites permanently in 8 years, and the Fed-
eral Superfund Program, which has resulted in removing eight sites from the Na-
tional Priority List in 26 years in Pennsylvania.

The cleanups completed so far under the Land Recycling Program include large
and small projects that resolve long.standing contamination problems, put aban-
doned industrial sites back into productive use, allow existing businesses to clean
up their own sites and continue operations, and give hope to ‘‘land-locked’’ cities
that now, for the first time in years, have potential industrial sites to show busi-
nesses seeking to expand. They include——

• the Frameisi USA Inc. site near Pittsburgh that was able to expand its oper-
ations after cleaning up a portion of its property

• a former kitchen appliance manufacturing site closed since 1990 near Reading
that was put back into productive use as a site for a warehousing operation

• a long-vacant manufacturing site in Harrisburg that will soon be home to a new
200-employee business

• the former Johnson Bronze manufacturing site in New Castle, abandoned in
1978, that will be cleaned up and available for new businesses

• a multi-site cleanup agreement with a State electric utility that requires the
evaluation and cleanup of 134 different sites around the State

• a site that was part of the State Hazardous Sites Cleanup Program that was
taken over, given its final cleanup and will be reused by a private company.

A quick summary of each of the new laws forming Pennsylvania’s Land Recycling
Program follows:
Act 2—The Land Recycling and Environmental Remediation Standards Act

Act 2 establishes environmental remediation standards to provide a uniform
framework for cleanups. Land recyclers have a choice of three types of cleanup
standards: background standards, statewide health standards or site-specific stand-
ards. Special industrial area standards are available for certain sites and certain
persons. This framework provides new direction for a more reasoned, scientifically
based blueprint for site remediation.

The act describes the submission and review procedures to be used at sites using
each of the three types of cleanup standards, thus providing a uniform process for
all sites statewide.

Act 2 provides releases from liability for owners or developers of a site that has
been remediated according to the standards and procedures in the act.
Act 3—The Economic Development Agency, Fiduciary and Lender Environmental Li-

ability Protection Act
Act 3 extends liability protection to financiers, such as economic development

agencies, lenders and fiduciaries. Under Act 3, these parties cannot be held respon-
sible for contamination at any site unless their actions directly caused the contami-
nation. Engaging in routine commercial lending practices, including foreclosing on
contaminated property, will not trigger liability. These provisions are intended to re-
duce the liability concerns that may inhibit involvement with contaminated or aban-
doned sites.
Act 4—The Industrial Sites Environmental Assessment Act

Act 4 authorizes the Department of Community and Economic Development to
make grants to municipalities, municipal or local authorities, nonprofit economic de-
velopment agencies, and similar agencies. The grants help finance environmental
assessments of industrial sites located in municipalities that the Department of
Community and Economic Development has designated as distressed communities.
Certain cities are eligible for grants to conduct environmental assessments and re-
mediation activities.

A detailed report on the first year of Pennsylvania’s Land Recycling Program is
available.

RECOMMENDATIONS

While Great Lakes States have become national leaders in adopting land recycling
programs, these efforts are not yielding the full economic and environmental bene-
fits they could for the region. Great Lakes States should learn from each other about
how to promote land recycling. There are also issues involving the Federal Govern-
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ment where increased levels of cooperation are needed to deal with cleanup liabil-
ities under Federal law.

The Great Lakes States will act together to promote Land Recycling Programs
throughout the region by taking these steps:

1. Form a regional ‘‘SWAT Team’’ of land recycling experts who can be called upon
to offer technical assistance on individual industrial site reuse projects.

These experts could meet periodically to discuss what is working and what is not
working in the individual State programs. In addition, when issues arise concerning
the application of specific cleanup technologies or statistical methods of analysis,
these experts could be consulted to share individual State approaches and solutions.

2. Establish a regional clearinghouse of information on remediation and other land
recycling techniques, including an Internet website to provide quick access to in-
formation.

Remediation techniques and technologies are advancing quickly as more and more
companies are seriously looking at reusing industrial sites. Keeping up-to-date on
these technologies is a difficult task. Identifying existing sources of reliable informa-
tion and tapping into the expertise available in State environmental agencies would
be a tremendous regional asset Making that information available through the
Internet, 24-hours a day, 7-days a week would allow the Great Lakes States to move
quickly on cleanup issues.
3. Develop a template of ‘‘best practices ‘‘ that highlight the most effective techniques

States can use to encourage land recycling.
No one State has the ideal set of programs to encourage the cleanup and reuse

of industrial sites. States also have their own experiences to share about the effec-
tiveness of programs they have adopted. Capturing the ‘‘best of the best’’ for each
element of a land recycling program—approach to clean up standards, reviewing
cleanup plans, releases from liability, financial incentives—would enable the Great
Lakes States to put together a set of ‘‘best practices’’ that each State could use to
make improvements in their own programs.
4. Explore opportunities for the Great Lakes region to develop a private sector mecha-

nism to help encourage investment in the reuse of industrial sites.
There seems to be clear evidence that regulatory action and grant programs alone

may not always provide sufficient incentive to attract investment to industrial sites.
On a region-wide basis there may be opportunities to stimulate investment by low-
ering risks and costs to banks and lending institutions. A bank pool which operated
as a form of guarantee or secondary market, for example, may lower the cost of cap-
ital and increase the number of projects attracting investment. A regional approach
to such a mechanism offers the potential for both a broader range of participating
institutions and a more diverse portfolio of sites.
5. Initiate discussions between Great Lakes States and the U.S. Environmental Pro-

tection Agency on a uniform memorandum of understanding that clarifies Fed-
eral cleanup liabilities related to State Land Recycling Programs.

In the absence of legislation that releases parties who complete brownfield clean-
ups from Federal liability, it may be appropriate for the Council to pursue a basin-
wide Memorandum of Understanding (MOU) with EPA that will clarify the Federal
Governments role at State brownfield sites.

A basin-wide MOU would be negotiated between the Council and EPA Regions 2,
3 and 5. If the Federal Government is serious about increasing brownfield redevel-
opment, it should have a great deal of interest in negotiating such a high profile
agreement with the major industrial States that comprise the Council. The benefit
of taking a basin-wide approach is twofold: it increases the bargaining power of each
individual State, and it ensures consistency among the three EPA regions.
6. Support changes to the appropriate Federal environmental laws to recognize State

Land Recycling Programs.
The Council of Great Lakes Governors provides the perfect forum for advocating

Federal legislation that will allow our individual State brownfield laws to reach
their full potential. In this regard, there are three elements that should be included
in a Federal legislative package: (1) a release of Federal liability to any person who
completes a cleanup at a brownfield site in accordance with State law; (2) a waiver
of Federal permitting requirements at brownfield sites being addressed under State
law; and (3) liability protection for lenders, economic development agencies and fidu-
ciaries.



77

The Council can present a common front on these Federal legislative issues
through the issuance of white papers-and direct lobbying of State delegation mem-
bers, especially those in leadership positions.

RESPONSES OF JAMES M. SEIF TO ADDITIONAL QUESTIONS FROM SENATOR SMITH

Question 1. Mr. Seif, in your testimony you state that the Pennsylvania Land Re-
cycling Act applies to all contaminated sites in the State and covers both voluntary
cleanups and enforcement actions. Why did Pennsylvania choose to have such an
expansive cleanup system? Has EPA been supportive of your efforts?

Response. In the past, Pennsylvania’s environmental policies have been a dis-
incentive for the cleanup of contaminated sites. Both State and Federal cleanup
laws imposed full responsibility for a site cleanup on new buyers, even though they
have had no involvement in contamination of the property, and imposed never-end-
ing liability, discouraged private firms, lenders and public redevelopment authori-
ties from getting involved.

The Land Recycling Program in Pennsylvania encourages the current landowner,
prospective buyer, redevelopment authority and lending institution, to look more fa-
vorably at cleanup and reuse of contaminated sites.

Our policy decision was to have one set of cleanup standards and procedures that
would apply to all contaminated sites. The reason was that we wanted to address
existing brownfields and not create new ones by forcing them to deal with different
standards. In addition, one set of standards for all sites is easier for the Department
to administer.

As far as I can tell, the components of the Land Recycling Program have been
supported by the Federal EPA. While we do not have a formal MOA, there have
been several contaminated sites that EPA has deferred to Pennsylvania for cleanup
under the Land Recycling Program at the request of the property owner or prospec-
tive buyer.

Question 2. Would you say that the current liability system under Superfund re-
mains one of the biggest impediments that is keeping major developers and owners
from voluntarily cleaning up these sites in your State?

Response. Yes. The current liability system under Superfund is a major impedi-
ment to redevelopment efforts. There is still a lingering perception that our releases
of liability are not complete because there is no release from Superfund liability.

The liability associated with Superfund provides no incentive for site cleanup for
current or future owners of contaminated property. As a result, there is less cleanup
and more legal entanglements that increase costs and further impede redevelop-
ment efforts.

Question 3. In Pennsylvania’s attempts to encourage potential investors and
banks to clean up these sites, have you found that liability uncertainty is the largest
problem?

Response. Yes, but the liability concerns are not driven by State law consider-
ations. The liability uncertainty that impacts Pennsylvania’s Land Recycling pro-
gram is the result of the liability that remains with the Federal Superfund program.
Sites cleaned up under the State’s Land Recycling Program receive a complete li-
ability release under State statutes and regulations. However, potential exposure to
Superfund liability remains under the Federal law creating uncertainty for property
owners.

Question 4. Mr. Seif, you state that there are no NPL-caliber sites in your pro-
gram right now and that EPA rarely expresses an interest in such sites. If that is
the case, why won’t EPA give you final authority concerning cleanup?

Response. There are currently no NPL ‘‘listed’’ sites or NPL-caliber sites that have
formally entered our Land Recycling Program. Nevertheless, we believe that we
have all of the tools necessary to handle all of the contaminated sites in our State
system, including NPL-caliber sites. With regard to why EPA won’t give us final au-
thority, you’d have to ask them. EPA’s November 1996 memorandum on State vol-
untary cleanup programs seems to imply that the agency does not want to sign
MOA’s covering NPL or NPL-caliber sites.

Question 5. Mr. Seif, some people say that if States control their voluntary clean-
up programs there will be a so-called ‘‘race to the bottom.’’ Has Pennsylvania or any
other State that you know engaged in a ‘‘race to the bottom?’’

Response. As I stated in my testimony, there has been no ‘‘race to the bottom.’’
It is pure fiction. You simply have to read the 30-plus State laws that have been
enacted to see that. Pennsylvania’s Land Recycling Program takes a health-based
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approach to cleanups that incorporates risk associated with current and future use
of the site and surrounding property, and produces cleanups that are safe and pro-
tective.

Question 6. In your testimony you state, ‘‘we need a Federal release of liability
at State sites to combat the lingering perception by developers that Federal liability
is a real concern at the typical State land recycling site.’’ How do you answer critics
that are concerned that States will approve ‘‘crummy cleanups,’’ or that the tax-
payers may get stuck with the bill if they aren’t done appropriately?

Response. The remediation standards established under the Land Recycling Pro-
gram require compliance with one or a combination of the following three environ-
mental standards: (1) background standard; (2) statewide health standard; and (3)
site-specific standard. The protection levels for human health and the environment
that are associated with these three standards assure the public that ‘‘crummy
cleanups’’ cannot and will not be approved.

While it is true that limited tax dollars will be spent to assess and cleanup aban-
doned sites, the dollars spent will be recovered in the future as revitalized sites will
bring in local tax dollars, increase employment and preserve agricultural land.

Question 7. In your testimony, you state that Federal and State cleanup require-
ments often used ‘‘Garden of Eden’’ or background standards regardless of whether
the site was to be used for a daycare center or steel mill.’’ In order to provide the
tools you need to fix brownfields, isn’t it necessary to modify the cleanup require-
ments under Superfund to inject some common sense into the system?

Response. Yes, the modification of cleanup standards under Superfund should be
pursued to complement the common sense approaches being taken by the States at
brownfield sites. Having cleanup standards that include a common sense approach
by allowing for a combination of health based standards or risk based standards as-
sociated with the current and future use of the property is essential.

Question 8. In your testimony you state that there were two potential Superfund
sites in Pennsylvania that Governor Ridge vetoed from being added to the NPL
based on, as you state, ‘‘Superfund’s dismal track record in Pennsylvania—that
would make it virtually impossible to convince anybody to redevelop the property’’
if it were to be added to the NPL. Could you expand on your comments in this area?

Response. It’s pretty simple. To developers, property owners, and lenders, placing
a site on the NPL is a kiss of death. We can move a site through our program much
faster than it can move through Superfund.

Two sites that were proposed for NPL listing were vetoed by Governor Ridge be-
cause there were responsible parties volunteering to participate in State cleanup ef-
forts who wanted to avoid being forced into the Federal program. Their willingness
to commit to meeting our State standards is proof that the regulated community
would rather work with the State than take their chances with an NPL listing.

Question 9. In your testimony you state, ‘‘if someone was interested in putting one
of those sites (Superfund or RCRA) through our Land Recycling Program, we would
contact EPA to see if it would be willing to allow the site to be handled through
our State system, and indeed that would be our preference.’’ Given this statement,
is it your view that these NPL or RCRA caliber sites would get cleaned up a lot
faster under your authority rather than under EPA’s?

Response. Yes. The cleanup of contaminated sites under Pennsylvania’s Land Re-
cycling Program will easily out-pace similar efforts under the Federal program.

RESPONSES OF JAMES M. SEIF TO ADDITIONAL QUESTIONS FROM SENATOR CHAFEE

Question 1. I am sure you would agree that EPA’s Brownfields Initiative is accom-
plishing some positive results. Can you comment on EPA’s testimony on the needed
elements of Brownfields reform?

Response. The common elements needed to drive a successful Brownfields pro-
gram are: (1) cleanup standards based on risk and current/future land use; (2) liabil-
ity protection in the form of a statutory release or covenant not to sue for persons
meeting those cleanup standards, and release for lending institutions and fidu-
ciaries overseeing finances; and (3) lender protection and funding available in the
form of grants, low interest loans and tax credits for site assessment and cleanup
in combination with private funds. Those are actions that each State needs to take.

With regard to Federal reforms, the thing that is absolutely essential to
Brownfields reform is the release of Federal liability. EPA must recognize that, and
work with Congress to that end. If EPA can’t see the importance of that, then they
have not done a good job of listening to the States.
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Question 2. Last year, the President delegated authority to issue section 106
cleanup orders to a number of Federal natural resource trustees. By the Executive
Orders terms, the trustees may only exercise this new authority at State-led sites,
then only with the concurrence of EPA. In your opinion, will this new delegation
of authority have a chilling effect on Brownfields cleanups in Pennsylvania?

Response. While we have some concerns about the Executive Order, I do not an-
ticipate the delegated authority to Federal natural resource trustees to significantly
impact Brownfield cleanups in Pennsylvania. A typical Brownfield sites occurs in an
urban/industrial location where natural resource damages are generally of second-
ary concern. Should natural resource damages become a factor of concern at a
Brownfield site, cooperation of both government agencies and their natural resource
trustees must occur and the State’s interests need to be considered.

RESPONSE OF JAMES M. SEIF TO AN ADDITIONAL QUESTION FROM SENATOR
LAUTENBERG

Question. You describe several State programs in the attachment to your written
testimony, and speak of releases of liability thereunder. Are you referring to re-
leases of State or Federal liability? Also, you describe two programs that limit owner
liability. Please describe how these work, whether the limitations result in any
shortfall, and if so, who pays the deficit?

Response. Pennsylvania’s Land Recycling Program provides for a release of liabil-
ity under State law only. A major concern and deterrent at State cleanups under
the Land Recycling Program are the liability uncertainties that remain under Fed-
eral law for the responsible parties and prospective buyers of contaminated sites.
I have emphasized in my testimony the need for Congress to provide a Federal li-
ability release when cleanup efforts occur under State law.

The Land Recycling Program provides a release of State liability only after the
remediation standard has been achieved. The release covers the current owner or
occupier of the property, developer, successor, and assigns. All of our standards are
designed to be safe and protective of human health and the environment. Accord-
ingly, there should be no ‘‘shortfall’’ by way of environmental cleanup at any site
where one of our three standards is attained.

The State program also creates incentives for the development of abandoned sites
for which no financially viable party exists and for sites in designated enterprise
zones known as ‘‘Special Industrial Sites.’’ On these special industrial sites, a devel-
oper is only required to perform a baseline assessment and abate any direct or im-
mediate threat to people who will be using the property. If additional long-term re-
mediation for offsite contamination is required, State funding from our Hazardous
Sites Cleanup Fund is available. We have more than enough money in our HSCA
fund to deal with those situations. To date, we have not had to use any State money
to address offsite impacts at any of the 33 SIA sites in our program.

STATEMENT BY MAYOR CHRIS BOLLWAGE, ELIZABETH, NJ, ON BEHALF OF THE U.S.
CONFERENCE OF MAYORS

Mr. Chairman, Members of the Committee, I am Chris Bollwage, Mayor of Eliza-
beth, NJ. It is a pleasure for me to testify today on behalf of The U. S. Conference
of Mayors, which represents about 1,050 cities in our Nation with populations over
30,000.

The Nation’s mayors have been at the center of our national debate on the rede-
velopment of brownfield sites and the need for comprehensive Superfund reform. In
1994, Louisville Mayor Jerry Abramson, as President of the Conference, formed our
first Brownfields Task Force. St. Louis Mayor Freeman Bosley, Jr. was appointed
as chair of this task force. The work of the Conference’s Brownfields Task Force re-
sulted in a Mayors’ National Brownfields Action Agenda that called on Congress
and the Administration to develop a national brownfields strategy that included, at
a minimum, the following:

(1) Liability Protection for Lenders, Innocent Third Party Purchasers and Redevel-
opers of Brownfield Sites;

(2) Development and Expansion of EPA’s Brownfields Initiative, Including Funds
for Preparation and Implementation of Local Brownfield Redevelopment Strategies,
Including Funds for Site Assessment and Characterization;

(3) Development and Capitalization of Local Revolving Loan Funds for Brownfield
Clean Ups;

(4) Targeted Tax Incentives for Brownfield Redevelopers;
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(5) Expedited Cleanup Strategies and Cleanup Standards Based on Future End-
Use; and

(6) The Availability of Tax Exempt Financing for Redevelopment of Brownfield
Sites.

Mr. Chairman, we are now revising this agenda and I would like to submit for
the record a further elaboration of these principles for a national strategy once it
is finalized.

The mayors of this Nation want to thank the members of the Committee for real-
izing the importance of developing a national strategy for cleaning up the hundreds
of thousands of brownfields that can be found all across the Nation.

We believe that it is preferable that brownfields be a major part of Superfund re-
form and reauthorization process and it is also critical that we move on brownfields
during this Congress. Why? Two of Superfund’s greatest accomplishments are: (1)
a dramatic national reduction in the generation of hazardous waste; and (2) a much
safer, national hazardous waste management and disposal system. But along side
these tremendous public benefits is a horrible, unintended consequence of the
Superfund program—the fact that the private sector would not invest in hundreds
of thousands of non-NPL, contaminated properties because of the fear of being
caught in the Superfund liability web. These properties are now commonly called
brownfields.

Mr. Chairman, contamination of industrial property was not caused by local gov-
ernments or the citizens who now must live with the consequences of lost jobs, an
eroded tax base and abandoned or underutilized properties that denigrate commu-
nities. In large measure, this unintended, negative consequence of our Federal
Superfund policies has been the price for achieving the Superfund program’s na-
tional benefits. This unfortunate situation simply must be addressed in an aggres-
sive way. We must undo the unintended harm that Superfund has imposed upon
our communities.

Last year The U.S. Conference of Mayors released at its Winter Meeting a 39-
City Survey on the Impact of Brownfields on U.S. Cities. Of the cities surveyed, 33
cities with brownfield sites said that more than $121 million is lost each year in
local tax revenues—using conservative estimates. More than $386 million is lost
each year, using more optimistic estimates, suggesting that the more than 20,000
cities and other municipalities nationwide could be losing billions of dollars each
year in local tax receipts due to the existence of brownfields. The survey also found
that cities of all sizes, small and large, had brownfield sites which were extremely
diverse in terms of size and configuration. I would like to submit the Survey find-
ings for the record.

I would also like to give you an example of how brownfields impact my commu-
nity. To date, we have identified 56 brownfields in the city of Elizabeth, NJ, alone.
For me, these sites represent 56 possibilities to create new industry, jobs, housing,
and more tax ratables. We have been able to focus our resources on rehabilitating
several of these properties—and our successes have been monumental. On one prop-
erty we built an IKEA store, which has become the chain’s best performing store,
and a Toys R Us Superstore, the largest of its kind in the chain. Both businesses
provided hundreds of new jobs, more than $1 million in annual tax revenues and
more than $2 million in Urban Enterprise Zone revenues.

Nearby we cleaned up a former municipal landfill, and soon hope to use the land
for a 250-store Mega Mall project on 166 acres of land. The project will create as
many as 5,000 jobs. As part of our ongoing efforts in rehabilitating these and other
contaminated properties, we have applied for designation as one of EPA’s brownfield
demonstration pilots.

I have provided to the Committee a report, ‘‘Inventory of Reclaimable Sites,’’
which was prepared by the Regional Plan Association of New Jersey. I would ask
that this report be included in the record. I have also provided information pertain-
ing to the OENJ Development Project.

Mr. Chairman, all of this information supports our claim that we need Federal
help to develop and implement strategies reclaiming brownfields sites. When these
sites were previously flourishing with manufacturing, commercial or other uses, the
Nation shared in this prosperity, including all governments in the form of tax re-
ceipts and other economic activity.

What is important to note is that for each tax revenue dollar that is generated,
local governments realize about 15 cents. More than 80 cents of each dollar accrues
to Federal and State governments in the form of income taxes and other revenues.
This explains why local governments can’t do it alone, and we need your help. We
can’t expect the level of government who realized the smallest share of the prosper-
ity to absorb the largest share of the cleanup, remediation and redevelopment costs.
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Mr. Chairman, we are pleased that the brownfields issue has the bipartisan sup-
port of this Committee. The bills that have been introduced, both S. 8 and S. 18,
are good starting points launching a more detailed deliberation on the brownfields
problem and the need for a comprehensive national strategy. The Conference of
Mayors President, Mayor Richard Daley, has indicated that brownfields legislation
is one of the Conference’s top priorities, and we want to work with you to further
refine your proposals.

We are pleased, for example, that both bills make efforts to address many of the
issues we have laid out as our principles. We are pleased that funds will be made
available for site characterization and assessment work on brownfield sites, al-
though these funds are, quite frankly, too modest compared to the damage that has
been done to our communities. Likewise, we are very pleased that both the EPA
pilot program and your bills call for the capitalization of local revolving loan funds
for the ongoing, bureaucratic-free cleanup of brownfield sites, although again the ef-
fort is too modest compared to the magnitude of the problem. These funds should
be used for local programs and not be given to State bureaucracies, unless such
State programs are targeted to smaller jurisdictions that would be unlikely to ad-
minister their own local revolving loan programs.

We believe both bills need to address brownfield sites that are in the hands of
public entities, either through tax default or acquisition for economic development
purposes. Not only must liability protections be extended to such public entities, but
direct grants should be available for the cleanup of properties in neighborhoods of
disinvestment and in properties that have negative value due to more significant
contamination.

We also want to commend the Committee for addressing the need for liability pro-
tections for redevelopers of brownfield sites. It will be important to strike a balance
between giving redevelopers certainty that they will not be thrown back into the li-
ability web after having invested in cleanups, and at the same time protecting the
public against future contamination of these sites.

We believe the Committee should seriously address the need to give local govern-
ments the flexibility to clean up properties with brownfield redevelopment funds
that are free from many of the arcane rules and regulations of the Superfund pro-
gram. We need the flexibility to bring common sense to clean ups. This is not only
the case with the issue of cleanup standards based on end-use, but in the definition
of brownfields. We believe there are too many exclusions to the ‘‘brownfields facility’’
definition. For example, many abandoned industrial sites will have both removal
and remediation needs. These sites are typical brownfield facilities which require a
removal of immediate threats and a less urgent remedial process to restore the
property to a useful purpose. The bill would exclude all of these facilities from any
funding under this program. We would be glad to provide examples to the Commit-
tee.

It is also important for the Committee to address the relationship between State
Voluntary Cleanup programs and local brownfield cleanup initiatives to effectively
address the brownfield problems in communities. We have talked to several State
voluntary cleanup program administrators who indicate that their voluntary pro-
grams tend to focus on projects that are close to being NPL sites, not those
brownfields that are less contaminated but still suffer from the Superfund stigma.
While we believe there may be an appropriate link to State voluntary cleanup pro-
grams, we should not assume that they will expedite brownfield cleanups or that
they are the panacea for brownfield cleanups. Again, we believe local governments
are best equipped to expeditiously cleanup certain sites and to work with the pri-
vate sector in the redevelopment of brownfields, albeit in some form of partnership
with State agencies.

Mr. Chairman, as a result of your efforts and those of the Administration to sup-
port brownfields redevelopment, communities are finally having some success in
cleaning up less contaminated properties, which is allowing us to get these sites re-
developed and back on the tax rolls. More complicated cleanups or NPL-caliber sites
do create some misconceptions about the nature of the bulk of the inventory of sites,
which we commonly refer to as brownfields.

Mr. Chairman, many other issues remain to be addressed and we will be
supplementing our comments with further technical comments on the drafts of both
bills. But let me again commend the Committee for beginning a bipartisan debate
on brownfields. We support your efforts to address brownfields in the 105th Con-
gress and we look forward to working with you this year to enact legislation. We
cannot afford to let another Congress go by without enacting a comprehensive na-
tional program that will lead to thousands of brownfields cleanup, job creation, and
sound local economies.
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Finally, Mr. Chairman, while it is not in the jurisdiction of this Committee, we
believe it is extremely important for the Congress to enact tax incentives that help
companies redevelop brownfield sites. We have worked closely with the Administra-
tion on the development of their proposal and would welcome the opportunity to
work with the Senate as they consider this year’s tax bill.

Again, we thank you for the opportunity to appear before you today.
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RESPONSES OF MAYOR CHRIS BOLLWAGE TO ADDITIONAL QUESTIONS FROM SENATOR
SMITH

Question 1. Mayor, the Orion Project that you mention in your testimony involves
the capping and redevelopment of a 166-acre landfill. Included in this project was
the filling of approximately 10 acres of wetlands, could you talk about your inter-
action with the Federal agencies involved at this site regarding natural resource is-
sues. Were there any claims for natural resources damages raised by the Fish and
Wildlife service?

Response. No.
Question 2. Mr. Bollwage, I understand you are representing The U.S. Conference

of Mayors. I am aware that the Conference of Mayors supports provisions in both
S. 8 as well as S. 18 that would provide grants and loans to localities attempting
redevelopment brownfields sites. What is the position of the Conference of Mayors
on the issue of finality? For example, after an individual or company has cleaned
up a site under State and local supervision, they could be liable for additional Fed-
eral liability?

Response. On the issue of finality, it is important that there be a mechanism for
a property owner or prospective purchaser to be able to know what level of cleanup
is necessary, and once those objectives are met, no further remediation will be re-
quired, unless there is some imminent and substantial threat to public health or the
environment.

With respect to brownfield sites, many States have well developed voluntary
cleanup programs that lead to ‘‘No Further Remediation’’ letters. The USCM be-
lieves that if a site has successfully gone through a qualified State program, then
there should be no additional Federal liability attached to that site for the contami-
nants of concern. There may be a need for a reopener clause, but it should be lim-
ited to cases where (1) there is an imminent threat to human health or the environ-
ment, and (2) either the State response is not adequate or the State requests Fed-
eral assistance.

The USCM is looking for legislation that will make a bright line distinction be-
tween Superfund caliber sites and brownfield sites that have been for too long dis-
advantaged by the shadow of Federal liability. If a State has the ability to evaluate
and approve a cleanup, then the issue of ‘‘finality’’ should also be delegated to them.

Question 3. Is it the position of the Conference of Mayors that comprehensive re-
form of the hazardous waste cleanup laws, including liability reform, remedy re-
form, and increased State and local controls are necessary to really ‘‘do the job’’ at
many of these brownfield sites? That is, does the Conference of Mayors believe that
grants are enough to deal with the problem or does more need to happen?

Response. Grants will provide municipalities with a tool for brownfields redevelop-
ment. They can provide the impetus for getting a successful project off the ground.
But for an issue as complex as brownfields, grants are not enough. Successful rede-
velopment requires incentives for companies to relocate in sometimes blighted areas,
transportation projects to improve site access, and opportunities for job training to
bring jobs back into the cities.

In addition to grants, liability protection for prospective purchasers and munici-
palities which take title to brownfield sites for the purpose of cleanup and redevel-
opment must be a component of any national brownfields strategy. Without such li-
ability protections, brownfield redevelopers will still not invest in these properties.

From our perspective, the brownfields issue is not just about cleanup, it is a full-
scale recycling of our properties that will use the already existing infrastructure to
benefit both our economies and our environment. Flexibility in the way public re-
sources can be leveraged with private investment is what we need most.

Question 4. One significant brownfield issue involves viable companies that have
the financial ability to clean up these sites, but fear to do so because they may get
caught in the Superfund liability net. Rather than risk a liability problem, they pre-
fer to fence large industrial sites and let them lay fallow? Do you agree that this
is a problem? How would you propose to fix it?

Response. Idle, or mothballed properties are a problem in many cities. There is
almost no incentive for a company to initiate a cleanup and develop a property if
just securing the property and paying the taxes are less expensive. This goes back
to your earlier question about ‘‘finality.’’ If a company knows it can negotiate reason-
able, risk-based cleanup standards, obtain certainty after it is done, and perhaps get
a tax incentive for initiating the cleanup, we are confident that more companies will
initiate their own, voluntary cleanups.
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It is not an acceptable outcome for companies to continue to ‘‘mothball’’ land that
could and should be returned to productive reuse and tax generating property.

RESPONSES BY MAYOR CHRIS BOLLWAGE TO ADDITIONAL QUESTIONS FROM SENATOR
CHAFEE

Question 1. On large projects, the dedication of resources from the City, State and
Federal Government can often make the difference. However, not all projects are
large enough to justify such a commitment of resources. In your testimony, you note
that you have identified 56 brownfield sites in Elizabeth. What are the characteris-
tics of those sites, in terms of the risks presented? Are they so-called NPL-caliber
sites? What changes do we need to make to Superfund to ensure that the average
site, and not just the exceptional site, is redeveloped?

Response. On the 56 sites in Elizabeth, I can’t simply characterize the risk on
each, without providing detailed information on these sites. Attached is a report
which provides a full description of these properties.

As a general statement, I would say that for most of these properties are not
NPL-caliber sites. Most of these properties are smaller, less contaminated sites,
which we typically consider brownfields. I will have an updated inventory of these
properties next month, and I would be pleased to provide this report to the Commit-
tee once it is available. Smaller, less contaminated, non-NPL sites need to be taken
out of the shadow of Superfund. We are asking for legislation to clearly distinguish
between Superfund and brownfield sites. The liability and remediation standards
should be delegated to States with solid cleanup programs.

Question 2. On page 5 of your testimony, you advocate resolving the relationship
between Federal voluntary cleanup programs and brownfields. You seem to imply
that brownfields cleanups may best be handled outside of State voluntary cleanup
programs. Could you expand on this, and do you believe that a brownfield cleanup
that satisfies State and local governments should be final with respect to Federal
liability, absent some extraordinary circumstance?

Response. Sites cleaned up under State programs should be final, absent some ex-
traordinary circumstance. One practical way to handle this would be to limit further
Federal action unless, at a particular site, there is: (1) an imminent and substantial
threat to public health or the environment; and (2) either the State response is not
adequate or the State requests U.S. EPA assistance.

RESPONSES OF MAYOR CHRIS BOLLWAGE TO AN ADDITIONAL QUESTION FROM
SENATOR LAUTENBERG

Question. In your written testimony, you state that ‘‘[i]t will be important to strike
a balance between giving redevelopers certainty that they will not be thrown back
into the liability web after having invested in cleanups, and at the same time pro-
tecting the public against future contamination of these sites.’’ Please describe how
you, or how The U.S. Conference of Mayors, would strike such balance. Do you envi-
sion a Federal role anywhere in the equation?

Response. Your question addresses the issue of pollution prevention opportunities
and ways to protect against recontamination. Much of the brownfields contamina-
tion goes back to industry practices from the turn of the century. We are much more
sophisticated about environmental issues today than we were when CERCLA was
enacted. There are regulatory and enforcement measures in place to limit the prob-
ability of recontamination. It will be up to industries and environmental enforce-
ment agencies to strike the balance between industrial growth and practical pollu-
tion prevention.

We believe finality on a site should pertain only to the preexisting pollution and
its subsequent cleanup activities. Pollution caused post cleanup by the redeveloper
should be subject to current environmental laws.
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PREPARED STATEMENT OF LORRIE LOUDER, DIRECTOR OF INDUSTRIAL DEVELOPMENT
FOR THE SAINT PAUL PORT AUTHORITY, MINNESOTA, ON BEHALF OF: THE NATIONAL
ASSOCIATION OF LOCAL GOVERNMENT ENVIRONMENTAL PROFESSIONALS ‘‘NALGEP’’

NALGEP BROWNFIELDS ADVISORY COMMITTEE

NALGEP would like to give special thanks and appreciation to our Brownfields
Advisory Committee. Comprised of 14 of the Nation’s top local government
brownfields leaders, the Advisory Committee members have provided critical leader-
ship in the development and implementation of this project and report. They de-
voted substantial time and energy to developing the overall project game plan, the
interview questions, and the project findings. They offered invaluable guidance, re-
viewed and commented on several drafts of the report and participated in numerous
conference calls to discuss the various aspects of the project findings.

The members of the NALGEP Brownfields Advisory Committee are: Mark Gregor,
Manager, Division of Environmental Quality, city of Rochester, NY; Joseph James,
Director of Economic Development, city of Richmond, VA; David Levy, Brownfields
Project Coordinator, city of Baltimore, MD; Judith Lorbeir, Environmental Coordi-
nator, city of Tacoma, WA; Lorrie Louder, Director of Industrial Development, Saint
Paul Port Authority, Saint Paul, MN; Lisa Maack, Deputy Director, Mayor’s Office
of Environmental Affairs, city of New Orleans, LA; Richard Mendes, Deputy City
Manager, city of Cincinnati, OH; Douglas C. MacCourt, Environmental Manager,
Office of Transportation, Portland, OR, and Director, Portland Brownfields Initia-
tive; Beverly Negri, Brownfields Liaison, Economic Development Department, Dal-
las, TX; Jacqueline Ritchie, Brownfields Coordinator, Environmental Services Cabi-
net, Boston, MA; Mary Beth Schmucker, Brownfields Coordinator, city of Indianap-
olis, IN; Martin Soffer, Environmental Review Officer, Planning Commission, city of
Philadelphia, PA; Gary Stephens, Deputy Director, Department of Natural Re-
sources Protection, Broward County, FL; and William Trumbull, Assistant Commis-
sioner, Department of Environment, city of Chicago, IL.

* * * * *
Chairman Smith, Senator Lautenberg and members of the Subcommittee, the Na-

tional Association of Local Government Environmental Professionals, or ‘‘NALGEP,’’
appreciates the opportunity to present this testimony on the views of local govern-
ment officials from across the Nation on the need for additional Federal legislative
and regulatory incentives for the cleanup, redevelopment and productive reuse of
brownfields sites in local communities. NALGEP represents local government offi-
cials responsible for ensuring environmental compliance, and developing and imple-
menting environmental policies and programs. NALGEP’s membership consists of
more than 50 local government entities located throughout the United States, and
includes environmental managers, solid waste coordinators, public works directors
and attorneys, all working on behalf of cities, towns, counties and municipal associa-
tions.

In 1995, NALGEP initiated a brownfields project to determine local government
views on national brownfields initiatives such as the EPA Brownfields Action Agen-
da. The NALGEP Brownfields Project has culminated in a report, entitled Building
a Brownfields Partnership from the Ground Up: Local Government Views on the
Value and Promise of National Brownfields Initiatives, which was issued on Feb-
ruary 13, 1997 to the EPA and other agencies, congressional staff and the public.
As a result of this project, NALGEP is well qualified to provide the Subcommittee
with a representative view of how local governments, and their environmental and
development professionals, believe the Nation must move ahead to create long-term
success in the revitalization of urban brownfields properties.

NALGEP’s testimony will focus on the findings of its Building a Brownfields Part-
nership from the Ground Up Report, particularly with respect to liability, resource
and other legislative opportunities to promote brownfields renewal. The NALGEP
Brownfields Report was developed under the leadership of a 14-member Brownfields
Advisory Committee composed of local government brownfields officials from Envi-
ronmental Protection Agency (‘‘EPA’’) brownfields pilot cities and other communities
with established brownfields programs. NALGEP worked with the Committee to de-
velop a comprehensive brownfields interview, which was conducted with numerous
brownfields leaders across the Nation. Based on these interviews and a series of col-
laborative discussions with the Advisory Committee, NALGEP developed report
findings on:

• Clarifying and Limiting Liability to Promote Brownfields Cleanup and Redevel-
opment

• Building a National Brownfields Partnership: The Next Phase of the Federal
Agenda from a Local Government Perspective



220

• Improving Communication Among Local, State, and Federal Brownfields Offi-
cials

• Legislative Opportunities to Stimulate Brownfields Cleanup and Redevelopment
The NALGEP Brownfields Report itself best conveys the views of NALGEP and

its Brownfields Advisory Committee on the opportunities for the Federal Govern-
ment to promote brownfields renewal. NALGEP therefore attaches the Report to
this testimony, and summarizes key points below.

The cleanup and revitalization of ‘‘brownfields’’ represents one of the most excit-
ing, and most challenging, environmental and economic initiatives in the Nation.
Brownfields are abandoned, idled, or under-used industrial and commercial prop-
erties where expansion or redevelopment is hindered by real or perceived contami-
nation. The brownfields challenge faces virtually every community; experts estimate
that there may be as many as 500,000 brownfields sites throughout the country.

The brownfields issue illustrates the connection among environmental, economic
and community goals that can be simultaneously fostered through a combination of
national leadership, Federal and State incentives, and the innovation of local and
private sector leaders. Cleaning up and redeveloping brownfields provides many en-
vironmental, economic and community benefits including the following:

• expediting the cleanup of thousands of contaminated sites;
• renewing local urban economies by stimulating redevelopment, creating jobs

and enhancing the vitality of communities; and
• limiting sprawl and its associated environmental problems such as air pollution,

traffic and development of rapidly disappearing open spaces.
The Williams Hill Project provides an excellent example of how a brownfields ini-

tiative is helping to revitalize Saint Paul, Minnesota’s local economy and environ-
ment. Williams Hill, which is a Federal Enterprise Community Area, is a 30-acre
site, formally owned by a highway construction company, which contains an asphalt
plant and 370,000 cubic yards of construction debris piled in 200–300 foot mounds.
The site has significant air quality problems associated with this debris as well as
some subsurface pollution problems. Prior to the involvement of the Saint Paul Port
Authority, the facility employed 16 workers and provided a $80,000 per year tax
base.

The Saint Paul Port Authority, which recently acquired the site, plans to remedi-
ate the pollution problems and redevelop the site into a light manufacturing indus-
trial park. Saint Paul expects the new development to provide 25 developable acres
and create 325 new, high-paying jobs and $650,000 annually in taxes. This is an
example of the success stories that we can create through brownfields revitalization.

This year presents an exciting opportunity to build upon the initial successes of
EPA’s Brownfields Action Agenda and establish a long-term, sustainable Federal/
local brownfields partnership. The timing is especially good given that: (1) many
communities are emerging from the pilot stage of the EPA Brownfields program; (2)
several Federal agencies are preparing to expand the Administration’s commitment
to brownfields redevelopment by launching the BROWNFIELDS NATIONAL PARTNER-
SHIP AGENDA; and (3) Congress is considering opportunities for legislative solutions
to address local government brownfields needs.

Local government leaders are a key link in the success of brownfields partner-
ships, for it is the environmental, health, development and political leaders in our
cities, counties and towns who can best build a brownfields partnership ‘‘from the
ground up.’’ The NALGEP Brownfields Report represents the views of these officials
from communities actively involved in brownfields revitalization. Overall,
NALGEP’s key findings related to legislative opportunities in the brownfields area
are that (a) EPA should delegate the authority to limit liability and issue no further
action decisions for less contaminated brownfields sites to States with cleanup pro-
grams that meet minimum requirements to protect public health and environment;
(b) local communities need increased funding to ensure long-term brownfields suc-
cess, including grants, loans, tax incentives and public/private financing partner-
ships for brownfields assessment, cleanup and redevelopment; and (c) the Federal
Government should identify and propose corrections for Federal laws and policies
which provide incentives to develop in ‘‘greenfields’’ rather than brownfields.

I. CLARIFICATION OF SUPERFUND LIABILITY AT BROWNFIELDS SITES

On the issue of Federal Superfund liability associated with brownfields sites,
NALGEP has found that the Environmental Protection Agency’s overall leadership
and its package of liability clarification policies have helped establish a climate con-
ducive to brownfields renewal, and have contributed to the cleanup of specific sites
throughout the Nation. It is clear that these EPA policies, and brownfields develop-
ment in general, are most effective in States with effective voluntary or independent
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cleanup programs that have led to the negotiation with EPA of ‘‘State Memoranda
of Agreement’’ deferring liability clarification authority to those States. Therefore,
NALGEP finds that Congress should enable the EPA to delegate authority to limit
liability and issue no further action decisions for brownfields sites to States with
cleanup programs that meet minimum requirements to protect public health and
the environment.

A strong delegation of EPA liability clarification authority to approved States is
critical to the effective redevelopment of local brownfields sites. Such delegation will
increase local flexibility and provide confidence to developers, lenders, prospective
purchasers and other parties that brownfields sites can be revitalized without the
specter of Superfund liability or the involvement of Federal enforcement personnel.
Parties developing brownfields want to know that the State can provide the last
word on liability, and that there will be only one ‘‘policeman,’’ barring exceptional
circumstances.

At the same time, local officials are also concerned about delegating too much
cleanup authority too fast to States. States vary widely in the technical expertise,
resources, staffing, statutory authority and commitment necessary to ensure that
brownfields cleanups are adequately protective of public health and the environ-
ment. If brownfields sites are improperly assessed, remediated or put into reuse, it
is most likely that the local government will bear the largest brunt resulting from
any public health emergency or contamination of the environment. NALGEP be-
lieves that the U.S. EPA has a key role to play in ensuring that liability authority
over brownfields sites should only be delegated to States that demonstrate an ability
and commitment to ensure protection of public health and the environment in the
brownfields redevelopment process.

To foster expanded redevelopment of brownfields sites while ensuring the protec-
tion of public health and the environment, NALGEP finds that there should be
three components to the EPA brownfields delegation program. First, the law should
clearly distinguish between Superfund NPL-caliber sites and less contaminated sites
that can be put on a ‘‘brownfields track.’’ The delegation of liability authority to
States should focus on these non-NPL caliber sites. Putting non-NPL caliber sites
on a brownfields track will allow the application of EPA and State policy tools spe-
cifically designed to foster expedited, cost-effective brownfields redevelopment. Sev-
eral of these brownfields track tools are suggested by NALGEP in Report Section
1, Finding 4.

Second, NALGEP finds that EPA delegation of liability authority over brownfields
sites should be granted only to State cleanup programs that meet minimum criteria
to ensure protection of public health and the environment. EPA should also have
the ability to withdraw a State’s delegation if these criteria are not being met. In
its report, NALGEP suggests the following types of criteria for State delegation:

1. Standards to ensure adequate site assessments early in the process. Good site
assessments will help prevent unanticipated problems from surfacing, and facilitate
efforts to direct particular sites into a ‘‘brownfields track.’’

2. Adequate State technical expertise, staff and enforcement authority to ensure
effective implementation of cleanup activities.

3. An adequate method to distinguish between NPL-caliber sites and those less-
contaminated sites that can be placed on a brownfields track.

4. Use of risk-based cleanup standards, that can be tied to reasonably anticipated
land use, established through an adequate public approval process.

5. Institutional controls such as deed restrictions, zoning requirements or other
mechanisms that are enforceable over time to ensure that future land uses tied to
certain cleanup standards are maintained.

6. Commitment to establish community information and involvement processes,
and assurance that State and local brownfields activities will consider community
values and priorities.

7. Commitment to build the capacity, through training and technical assistance,
of local government health and environmental agencies to effectively participate in
the brownfields development process and ensure protection of public health and en-
vironment.

8. Adequate mechanisms to address unanticipated cleanups or orphaned sites
where liability has been eliminated.

9. Ability of EPA to selectively audit State liability certifications to ensure that
the State program is fulfilling its responsibilities to protect public health and the
environment.

In addition, NALGEP has developed a finding with regard to EPA’s ability to re-
open its involvement at a particular brownfields site in a delegated State. An EPA
reopener for particular sites is necessary to ensure that EPA can become involved
at any sites at which the State is unable or unwilling to adequately respond to a
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substantial and imminent threat to public health or the environment. At the same
time, the reopener must be sufficiently limited to permit the State to take the lead
role at brownfields sites, and to give confidence to developers, prospective pur-
chasers, lenders and local governments that EPA will not improperly hinder or
interfere in State liability decisions. Therefore, in delegating brownfields authority
for non-NPL caliber sites to the States, NALGEP proposes that EPA should provide
that it will not plan or anticipate further action at any sites unless, at a particular
site, there is: (1) an imminent and substantial threat to public health or the envi-
ronment; and (2) either the State response is not adequate or the State requests
U.S. EPA assistance.

II. ENSURING ADEQUATE RESOURCES FOR BROWNFIELDS REVITALIZATION

With regard to local government resource needs for brownfields revitalization,
NALGEP finds that to ensure long-term success on brownfields, local governments
need additional Federal funding for site assessment programs, remediation pro-
grams and economic redevelopment. The costs of site assessment and remediation
can create a significant barrier to the redevelopment of brownfields sites, if the local
government is not supported by the leverage of Federal and private resources. In
particular, the costs of site assessment can pose an initial barrier that drives devel-
opment away from brownfields sites. With this initial barrier removed, localities are
much better able to put sites into a development track. In addition, the allocation
of public resources for site assessment can provide a signal to the development com-
munity that the public sector is serious about resolving liability issues at a site and
putting it back into productive reuse.

Moreover, it cannot be doubted that the use of public funds for the assessment
and cleanup of brownfields sites is a smart investment. Public funding can be lever-
aged into substantial private sector resources. Investments in brownfields yield the
economic fruit of increased jobs, expanded tax bases for cities, and urban revitaliza-
tion. And the investment of public resources in brownfields areas will help defer the
environmental and economic costs that can result from unwise, sprawling develop-
ment outside of our urban centers.

Federal funding for brownfields revitalization and reinvestment should be pro-
vided from a variety of sources to meet the variety of local government needs on
this issue, including:

• Federal grants, such as the EPA Brownfields Pilot grant program, economic re-
development grants by the Department of Commerce, Economic Development Ad-
ministration, and funding for transportation protects in brownfields through the
Intermodal Surface Transportation Efficiency Act. NALGEP endorses the Adminis-
tration’s intention to fund additional brownfields pilot grants.

• Federal Technical Assistance from EPA for site remediation, pollution preven-
tion activities and the use of innovative environmental technologies;

• Loans and loan guarantees, including through Department of Housing and
Urban Development Section 108 funds, and through Federal funds to capitalize city
and State Revolving Loan Funds for brownfields site assessments and cleanup; and

• Tax credits and deductions for expenses related to the assessment and cleanup
of brownfields sites.

III. CORRECTING INCENTIVES THAT PROMOTE GREENFIELDS DEVELOPMENT OVER
BROWNFIELDS REDEVELOPMENT

With regard to the need to create Federal incentives to promote brownfields rede-
velopment over development in ‘‘greenfield’’ areas, NALGEP finds that the contin-
ued inactivity at urban brownfields sites, coupled with development in non-urban
‘‘greenfields’’ areas, creates environmental and economic distress for both cities and
the regions surrounding urban areas. Brownfields renewal can clearly provide urban
benefits including the cleanup of environmentally contaminated sites, and the cre-
ation of economic vitality, jobs and a stronger sense of community. At the same
time, brownfields activities that reduce ex-urban sprawl can also provide regional
and ex-urban benefits, such as reduced mobile source air pollution, reduced non-
point and point source water pollution, decreased pressure on infrastructure, protec-
tion of valued natural areas, increased regional cooperation and the reduction of
urban problems (e.g., crime) that can affect areas outside of distressed cities and
towns.

Even with the Federal Brownfields Agenda and State and local programs to en-
courage reuse of brownfields, there are a variety of factors that encourage develop-
ment in greenfields over brownfields. These incentives for greenfields development
include: transportation infrastructure and incentives in non-urban areas, including
Federal transportation funding and policies that favor highways over mass transit;
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lower quality of life and quality of schools in urban areas; disincentives for urban
development from the regulatory requirements associated with pollutant ‘‘nonattain-
ment areas’’ under the Clean Air Act; and lack of regional-urban coordination.

Therefore, the Federal Government should identify Federal policies that favor
greenfields over brownfields and identify opportunities to correct these disincen-
tives, including:

• Expansion of ISTEA authority to include transportation spending for brown-
fields revitalization, and increased overall funding for mass transportation systems,
including through ISTEA;

• The National Environmental Policy Act should reflect the environmental and
cultural benefits of brownfields redevelopment over development in greenfields by
requiring that environmental impact statements consider alternatives that would
promote brownfields development over greenfields development.

• Inter-agency coordination in the use of Federal funding for urban brownfields
activities, in order to streamline and conform the burdensome procedural require-
ments associated with different funding sources and better allow the implementa-
tion of community-based environmental protection. In other words, local govern-
ments with comprehensive urban development programs should be better able to ag-
gregate various funding sources for the implementation of their community environ-
mental priorities, without the undue burden that can result from divergent proce-
dural requirements and standards associated with different funding sources.

IV. CONCLUSION

In conclusion, local governments are excited to work with the Federal Government
to promote the revitalization of brownfields, through a combination of State delega-
tions of liability authority, increased Federal investment in community revitaliza-
tion, and innovative legislative and regulatory incentives designed to build a
brownfields partnership from the ground up. NALGEP thanks the Subcommittee for
this opportunity to testify, and looks forward to working with you as the process
moves forward.

RESPONSES OF LORRIE LOUDER TO ADDITIONAL QUESTIONS FROM SENATOR SMITH

Question 1. Your testimony seems to indicate that we should take a two track
cleanup approach to separate those sites that are of NPL caliber from brownfield
sites. As you know, sometimes this distinction can get rather difficult. If the State
has the ability to conduct NPL caliber cleanups in a voluntary cleanup program,
shouldn’t we allow this if it gets the site cleaned up better?

Response. The National Association of Local Government Environmental Profes-
sionals believes that States with approved cleanup programs that meet minimum
criteria to protect public health and the environment should be delegated the au-
thority to clarify and limit liability at non-NPL caliber brownfield sites forthwith.
Such non-NPL caliber sites encompass the substantial majority of contaminated
sites affected with the burden of environmental contamination and potential liabil-
ity. NALGEP’s two-track approach to State delegation is designed to facilitate the
delegation to States of authority over those sites that clearly should be within the
States’ exclusive responsibility. Delegation to States of authority for such non-NPL
caliber brownfields sites should not be slowed or hindered by the more difficult is-
sues associated with NPL-caliber sites.

However, NALGEP’s approach would not preclude the delegation by the U.S. En-
vironmental Protection Agency (‘‘EPA’’) to approved States of liability clarification
and cleanup authority over those sites that, while not on the CERCLA National Pri-
orities List, are considered ‘‘NPL-caliber.’’ Many States have the ability to facilitate
the expedited and effective cleanup of contaminated properties.

As explained in the NALGEP Brownfields Report, delegation by EPA of
brownfields authority over any types of sites should only be granted to States with
cleanup programs that meet minimum criteria to protect public health and the envi-
ronment. See NALGEP Report, Liability Section 1, Finding 5, bullets 3–5, pp. 11–
13. Such delegation criteria would certainly apply to delegation for NPL-caliber
sites.

NALGEP agrees that drawing the distinction between ‘‘NPL-caliber’’ and ‘‘non-
NPL caliber’’ sites can get rather difficult. For this reason, NALGEP has found at
p. 10 of its Report that the keys to allowing such distinction are ensuring that State
cleanup programs have both a strong site assessment requirement and an adequate
method to make the distinction between the two types of brownfields sites.
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Again, NALGEP believes that it is important to establish forthwith a means by
which States can obtain clear authority at non-NPL-caliber sites. so that cleanups
can begin and so that certainty and finality can be achieved at such sites. If individ-
ual States can also demonstrate to EPA the ability and commitment to take the
clear lead role for other, more contaminated, NPL-caliber sites, the NALGEP ap-
proach would not preclude such delegation of authority.

Question 2. Ms. Louder, many of these brownfield sites are old industrial locations
which will continue to be zoned for industrial purposes after cleanup. That being
the case, would you agree that cleanups of brownfields that are tied to risk-based
standards based on reasonably anticipated future use would help solve the
Brownfields problem?

Response. Undoubtedly. NALGEP strongly supports the use of risk-based cleanup
standards based on reasonably anticipated future use. In fact, NALGEP has found
that EPA delegation of brownfields authority to States should be granted to those
States whose cleanup programs (among other things) use risk-based cleanup stand-
ards based on future use. These State risk-based standards should be established
through an adequate public approval process. In addition, approved States should
require the use of institutional controls, such as deed restrictions, zoning require-
ments or other mechanisms that are enforceable over time to ensure that future
land uses tied to certain cleanup standards are maintained. See NALGEP Report
at p. 13.

Question 3. Although you suggest a two track approach to separating brownfields
cleanups from Superfund cleanups, isn’t it the case that the fear of potential
Superfund liability is what keeps parties from moving forward to clean up these
sites? How do we fix this? If providing finality is one of the answers, should present
owners be able to receive liability finality from States?

Response. NALGEP agrees that the fear of potential Superfund liability is a sig-
nificant barrier to the cleanup and redevelopment of brownfield sites. The specter
of Superfund liability is associated with both heavily contaminated, NPL-caliber
type sites, and with those sites with lesser or even no contamination that should
be put on a brownfields track. NALGEP has found that the one way to remove the
fear of Superfund liability from brownfields sites is to promote the delegation from
EPA to approved States of the authority to clarify and reduce liability at non-NPL
caliber brownfields sites. If a State has the ‘‘final word’’ on liability at non-NPL-cali-
ber sites, stakeholders involved in the revitalization of brownfields can have greater
confidence and certainty that environmental liability will not attach to them for
cleanup or redevelopment activities.

At NPL sites and NPL-caliber sites burdened with a greater level of contamina-
tion, liability issues may be more difficult to resolve and therefore State and Federal
mechanisms to ensure the protection of public health and the environment, and the
recovery of costs from responsible parties, may be necessary.

The Senator is correct that finality is a key element of resolving Superfund liabil-
ity fears and promoting cleanup and productive re-use of brownfields sites. There-
fore, NALGEP supports the ability of approved States to provide liability clarifica-
tion and finality to present owners of non-NPL caliber sites who meet the require-
ments of the State voluntary or independent cleanup program.

RESPONSES OF LORRIE LOUDER TO ADDITIONAL QUESTIONS FROM SENATOR CHAFEE

Question 1. Your testimony advocates a ‘‘Brownfields track’’ that seems to exclude
NPL-caliber sites—sites that could possibly score above the National Priorities List
threshold of 28.5? I have 200 such sites in Rhode Island alone, you must have many
more in the NALGEP cities. EPA will never put 200 more Rhode Island sites, many
of them with redevelopment potential, on the NPL. What should the fate of these
sties be—who should do what at such sites?

Response. NALGEP believes that States with approved cleanup programs should
be delegated the authority to clarify and limit liability at non-NPL-caliber
brownfield sites, which encompass the substantial majority of contaminated sites af-
fected with the burden of environmental contamination and liability.

However, the Senator is correct that there exist many sites—like the 200 in
Rhode Island alone—which are kept in redevelopment uncertainty because of their
status as NPL-caliber sites. NALGEP sought to recognize the importance of these
sites when it found in its report that ‘‘the remediation and redevelopment of
Superfund sites remains a vital environmental and economic need in communities.’’
NALGEP Brownfields Report at 9, Finding 4, Bullet 1.
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The NALGEP approach to delegation to States of non-NPL-caliber authority
would not preclude the delegation by EPA of authority over NPL-caliber sites to ap-
proved States with cleanup programs that meet minimum criteria to protect public
health and the environment. Many States have the ability to facilitate the expedited
and effective cleanup of heavily contaminated properties. Other States do not. If in-
dividual States can demonstrate to EPA the ability and commitment to take the
clear lead role for more contaminated, NPL-caliber sites, the NALGEP approach
would not preclude such delegation of authority. However, it may be necessary to
create additional protections for the delegation of authority over these more-con-
taminated sites, such as stronger criteria for delegation, or a broader ‘‘reopener’’ pro-
vision for EPA involvement in particular sites that pose a threat to public health
or the environment.

It should also be noted that, under current law and policy, States are also pre-
cluded from taking action to clean up and redevelop sites that are considered NPL-
caliber. Although these more heavily contaminated, NPL-caliber sites may not be
free from potential Superfund liability or EPA involvement, it is because the liabil-
ity and cleanup issues are more difficult and substantial, and because further pro-
tections may be necessary to protect public health and the environment, and ensure
the recovery of costs from responsible parties. Although it may be more time-con-
suming or procedurally burdensome for States to take an active role in the revital-
ization of NPL-caliber sites, nothing prevents a State from doing so.

Question 2. On page 8 of your testimony, you describe the condition under which
EPA should be allowed to reenter a State cleanup. Your proposal is:

EPA should provide that it will not plan or anticipate any further action at any
site unless, at a particular site, there is (1) an imminent and substantial endan-
germent to public health and the environment; and (2) either the State response is
inadequate or the State requests EPA assistance.

Do you consider this standard to be more deferential than that EPA now offers
to States in its interim voluntary cleanup guidance?

Yes, NALGEP considers its ‘‘reopener’’ proposal for the reentry of EPA at particu-
lar brownfield sites to be more deferential than the EPA standard in its interim vol-
untary cleanup guidance. The need for certainty and finality of liability determina-
tions provided by States at brownfields sites requires a very strong delegation of au-
thority to approved States. with reopener only in exceptional circumstances.

The NALGEP reopener proposal would require both of two specific circumstances
before EPA re-involvement at a particular site would be warranted. First, there
must be a substantial and imminent threat to public health or the environment.
However, even when such threat exists, an approved State may well have the ability
to adequately respond to such threat. Therefore, the reopener also requires that
EPA not become re-involved at a site unless the Agency determines that the State
response to an imminent and substantial threat is not adequate. Likewise, if the
State desires and requests assistance from the EPA in responding to an imminent
and substantial threat at a particular site, nothing in the brownfields delegation
mechanism to that State should prevent such EPA assistance from being given.

CONCLUSION

On behalf of NALGEP and the St. Paul Port Authority, I wish to convey my great
appreciation to Senator Smith and Senator Chafee for the opportunity to provide
input on this topic of great importance to local communities.

PREPARED STATEMENT OF PETER F. GUERRERO, DIRECTOR, ENVIRONMENTAL PROTEC-
TION ISSUES, RESOURCES, COMMUNITY, AND ECONOMIC DEVELOPMENT DIVISION,
GENERAL ACCOUNTING OFFICE

Mr. Chairman and Members of the Committee: I am pleased to be here today to
discuss the Committee’s efforts to support the cleanup and redevelopment of hazard-
ous waste properties across the country. Over the past several decades, manufactur-
ing has been declining in many of the Nation’s cities. When businesses closed, they
often left abandoned and idled properties, commonly known as ‘‘brownfields.’’ These
properties are sometimes contaminated with chemical wastes from manufacturing
processes. Partly to avoid the costs of assessing and cleaning up these properties
according to Federal and State environmental laws, some new businesses have cho-
sen to locate in uncontaminated areas outside cities known as ‘‘greenfields.’’ These
decisions have led to the loss of tax revenue and employment in central city neigh-
borhoods.
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1 Superfund: Barriers to Brownfield Redevelopment (GAO/RCED–96–125, June 17, 1996).
2 S. 8, the Superfund Cleanup Acceleration Act of 1997, includes provisions that would (1)

limit Superfund liability for prospective purchasers; (2) clarify the circumstances under which
landowners who did not contribute contamination at a site (innocent landowners) may avoid li-
ability; (3) limit liability for property owners whose property is contiguous to a contaminated
site; and (4) limit liability at any site subject to a State cleanup plan.

S. 18, the Brownfield Remediation and Environmental Cleanup Act, also includes provisions
that would limit liability for prospective purchasers and would clarity liability for innocent land-
owners. Both bills would establish grant programs and provide assistance for brownfield redevel-
opment.

The Congress has been interested in finding ways to help localities cleanup and
redevelop brownfields. This Committee asked us to provide it with information on
the (1) legal barriers that the Comprehensive Environmental Response, Compensa-
tion and Liability Act, commonly known as Superfund, presents for redeveloping
brownfields and (2) types of Federal financial support that States and localities
would like to help them address such properties. This testimony summarizes the
major findings from our June 1996 report on brownfield redevelopment and informa-
tion from an ongoing review for this Committee of States’ voluntary cleanup pro-
grams.1 These programs substitute incentives for enforcement actions to encourage,
rather than compel, private parties to clean up contaminated properties. States are
beginning to use these programs to address brownfields because they are faster and
less costly than enforcement programs. This testimony also comments on how liabil-
ity and funding provisions in two legislative proposals pending before this Commit-
tee respond to the legal barriers and funding needs we identified in our work.2

In summary, we found the following:
• Superfund’s liability provisions make brownfields difficult to redevelop, in part

because owners are unwilling to identity contaminated properties and prospective
developers and property purchasers are reluctant to invest in a redevelopment
project that could leave them liable for cleanup costs. While brownfields are usually
not contaminated seriously enough to be listed as Superfund sites, these parties still
fear that they may be sued under Superfund and State laws for cleanup costs if they
become involved with a contaminated property. In addition, most of the voluntary
cleanup program managers in the 15 States we surveyed judged that volunteers’
concerns about being held liable for a property under Federal Superfund law, once
a cleanup is complete, discouraged some of them from initiating a cleanup. Both
bills include provisions that would help to address these concerns, including provi-
sions to limit liability for some prospective purchasers.

• To help promote the redevelopment of brownfields, States and localities would
like Federal financial support to cover some of the costs of assessing these prop-
erties for contamination, cleaning them up, and developing their voluntary cleanup
programs. Over the past few years, the Environmental Protection Agency (EPA) and
the Congress have provided some funds which States and localities have used for
activities such as developing an inventory of brownfield properties. Funding provi-
sions in the bills would continue and expand this support and respond to the States’
and localities’ needs. For example, Senate bills S. 8 and S. 18 would authorize EPA
to provide grants to support the characterization and assessment of brownfields. We
determined that the amounts of the grants proposed in the bills for these activities
would be sufficient to cover the costs for most brownfield properties. Additional pro-
visions in the bills for grants to fund some cleanup costs and provisions in S. 8 to
fund the development of State voluntary cleanup programs should also promote
brownfield cleanup and redevelopment.

BACKGROUND

Under Superfund, EPA can compel the parties responsible for hazardous waste
contamination to clean up a contaminated property, or pay for its cleanup, in order
to protect public health and the environment. Also, any party that contributed to
the contamination, even if this action was legal at the time, may be liable and may
be held responsible for the entire cost of the cleanup. The Federal Government tar-
gets its enforcement and cleanup resources to properties on the National Priorities
List (NPL), a list of highly contaminated sites. However, parties may be subject to
Superfund’s liability and enforcement provisions even if a property is not on the
NPL. Most States have adopted similar liability laws and enforcement programs.
States find that these stringent liability provisions have provided leverage to con-
vince responsible parties to clean up the more highly contaminated sites in the
States’ inventories. As we reported last year in a separate study of the potential
cleanup workload in eight States, the program managers in these States pointed out
that the threat of having a site placed on the NPL and identified as one of the most
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3 Impact on States of Capping Superfund Sites (GAO/RCED–96–106R, March 18, 1996).
4 An Analysis of State Superfund Programs, Environmental Law Institute under contract with

EPA (1996).
5 The Asset Conservation, Lender Liability, and Deposit Insurance Protection Act of 1996, con-

tained in the Omnibus Consolidated Appropriations Act, 1997 (P.L. 104–208).

contaminated sites in the country created a moor incentive for responsible parties
to clean up their sites.3

Brownfields, however, are typically urban properties that are less contaminated
than NPL sites. EPA defines brownfields as abandoned or underused facilities, usu-
ally in industrial or commercial areas, where redevelopment is hampered by real or
perceived environmental contamination. While we identified no official nationwide
count of brownfields, the States estimated in a study conducted for EPA that they
may have about 85,000 potentially contaminated properties, including brownfields,
that need investigation and may need cleanup.4 The Federal Superfund program
and similar programs in the States do not have the capacity to address these prop-
erties. These programs have limited resources, which EPA and the States target to
small numbers of highly contaminated properties. As a result, States and localities
are looking for alternative ways to address brownfields, including voluntary pro-
grams.

SUPERFUND’S LIABILITY PROVISIONS RAISE A LEGAL BARRIER TO
REDEVELOPING BROWNFIELDS

Most brownfields are not likely to be added to the NPL because they are not se-
verely contaminated. However, investors are still wary of the cleanup liability provi-
sions of both Federal and State legislation because these can apply to all sites, in-
cluding brownfields. As a result, developers who purchase properties may become
liable for any contamination later found there. Former property owners may also be
liable for cleanup costs if the contamination occurred while they owned the prop-
erties. Thus, even the suspicion of current or prior contamination may make devel-
opers hesitant to purchase brownfield properties and owners reluctant to place their
properties on the real estate market.

The voluntary program managers in the 15 States we surveyed also identified
Superfund liability as a barrier to attracting volunteers to accomplish cleanups, in-
cluding those at brownfields. All but one of these managers reported that their pro-
grams were addressing brownfields so that they could be returned to productive use
through redevelopment and expansion. Twelve of the managers reported that the
limits on State liability that their voluntary programs provide are a good incentive
to attract volunteers. However, State officials judged that some potential volunteers
would still find Superfund liability a deterrent to participation. Moreover, managers
cited limiting Federal liability as one of the more important ways the Federal Gov-
ernment could assist voluntary cleanups.

The Congress has considered actions to help address some of these issues. For ex-
ample, because lenders had feared being named as responsible parties if they fore-
closed on contaminated properties, the Congress passed legislation limiting lenders’
liability at such sites.5 S. 8 and S. 18 also include various provisions to help address
Superfund liability issues at brownfields, including limiting the liability of prospec-
tive purchasers of these properties and clarifying circumstances under which cur-
rent landowners would not be liable for past contamination.

FEDERAL FUNDING CAN HELP SUPPORT BROWNFIELD REDEVELOPMENT

During our reviews of brownfields and voluntary programs, we found that States
and localities would like Federal funding support to help them characterize, assess,
and cleanup brownfields, and establish and support voluntary programs. Most of the
States in our ongoing review of voluntary prngrams—even those States that levied
fees on volunteers that were high enough to cover their program costs-identified
Federal funding as a key way for the Congress to promote their programs. Some
States said they would use the funds to help municipalities cover the costs of assess-
ing properties where no parties had been identified as responsible for the contami-
nation or where the cleanup costs would otherwise be too high to attract voluntary
cleanups. One State sought to use the support to establish a revolving loan fund
to support brownfield cleanups, similar to provisions in both the bills. Others said
they would use the funds to, for example, publicize the programs or develop infor-
mation systems to better manage and evaluate the programs.

To date, both Federal agencies and the Congress have provided some funds in
support of brownfield cleanups and voluntary programs, and the pending two bills
would continue and expand on this support. In 1995, EPA issued a ‘‘brownfields ac-
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6 The grants would be provided out of the Superfund trust fund which has been primarily fi-
nanced from taxes on crude oil and certain chemicals.

tion agenda’’ which, among other things, currently provides grants of up to $200,000
each to 76 State and local governments to fund a wide variety of brownfield dem-
onstration projects. These include developing inventories of brownfields and estab-
lishing policies to govern brownfield redevelopment. The Department of Housing
and Urban Development has also provided funding to communities to redevelop
brownfields once they have been cleaned up. The Congress, in the House Conference
report accompanying EPA’s fiscal year 1997 appropriations act, indicated that more
than $36.7 million of the current Superfund appropriation would go to support
EPA’s brownfield activities and voluntary programs.

The two pending bills would provide substantial amounts of additional funding
that States and localities could directly use to characterize, assess and cleanup sites.
Specifically, the bills give EPA the authority to provide Superfund grants of up to
$200,000 per property, to characterize and assess brownfields.6 Before these prop-
erties can be redeveloped, an assessment must be performed to determine the na-
ture and extent of the contamination present. Because the assessment requires re-
search into a property’s history and a technical analysis of its conditions, a substan-
tial expenditure may be involved. For some brownfields, this expenditure may be
significant enough to discourage developers. We estimated that for most brown-
fields, assessment costs could average $60,000 to $85,000 and for some properties
with groundwater contamination could exceed $200,000. Therefore, the grant provi-
sions in the bills to help fund property characterization and assessment should be
sufficient for most brownfields.

In addition to these assessment funds, both bills would give EPA the authority
to issue Superfund grants to pay for actual cleanup actions at brownfields. S. 8
would also provide funds to assist States in establishing and administering vol-
untary cleanup programs. Although we asked the States for information on their
costs to clean up brownfield properties and to operate their voluntary programs,
most States did not yet systematically collect such data. Therefore, we cannot offer
a perspective on the sufficiency of the grants proposed for brownfield cleanup ac-
tions or State voluntary programs.

Mr. Chairman, this concludes my prepared remarks. At this point, I would be glad
to respond to any questions you may have.

RESPONSES OF PETER GUERRERO, GENERAL ACCOUNTING OFFICE, TO ADDITIONAL
QUESTIONS FROM SENATOR SMITH

Question 1. Did your research indicate that the States, given sufficient funding,
have cleanup programs capable of handling brownfields cleanups?

Response. We reviewed voluntary cleanup programs in 15 of 34 States that have
these programs. These programs provide incentives for volunteers to clean up con-
taminated sites, such as reduced administrative requirements and controls on clean-
ups and some relief from liability under State law. Because of these incentives, vol-
untary programs can sometimes achieve faster and less costly cleanups than en-
forcement-based programs. While the voluntary programs we reviewed are not de-
voted exclusively to brownfield cleanups, program managers in 14 of these States
said some voluntary cleanups accomplished under their programs are resulting in
economic redevelopment of brownfield-type sites.

Question 2. Did your research indicate that the issue of limiting Federal liability
should only be provided to prospective purchasers? In order to provide an incentive
for current owners of these facilities to clean up these sites, doesn’t it also make
sense for similar provisions to be given to the current owners and operators?

Response. Managers of State voluntary programs told us that limiting Federal li-
ability for certain parties, such as prospective purchasers, would facilitate additional
voluntary cleanups. Most State voluntary programs do not distinguish between dif-
ferent types of volunteers, such as purchasers, owners, or parties responsible for the
waste. All of the voluntary cleanup programs we reviewed allowed both property
purchasers and owners to conduct voluntary cleanups. Twelve of the 15 States al-
lowed any type of party to volunteer, and then certified that cleanup was complete,
providing some assurance that the volunteer was no longer liable under State law.
Three programs provided a less comprehensive liability release under State law for
parties responsible for the waste, which could include property owners.

Question 3. I understand that 34 States have some type of voluntary cleanup pro-
gram. Is funding a constraint on other States establishing voluntary cleanup pro-
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grams? Does S. 8, through its State program funding provision, address any funding
concern?

Response. Of the 15 existing voluntary programs we reviewed, only two were fi-
nancially self-sufficient based on the fees they charged volunteers to participate.
Nine programs had already used Superfund cooperative agreement funds to develop
or implement their voluntary programs, and said that additional funds would be
helpful for activities like publicizing their programs, or helping local governments
pay for site assessments. Most States also used other State funds to supplement
their voluntary programs.

We surveyed States that did not have voluntary programs yet, and they identified
Federal financial assistance as an important component in initiating a voluntary
program.

Queston 4. In your testimony you state that ‘‘the voluntary program managers in
the 15 States we surveyed also identified Superfund liability as a barrier to attract-
ing volunteers to accomplish cleanups, including those at brownfields.’’ I presume
this was not merely limited to prospective purchasers of this contaminated property,
but also current owners who feared to clean up the sites for the same reason?

Response. As we indicated in response to question #2, voluntary programs have
generally not differentiated between different types of parties who would like to con-
duct a voluntary cleanup, including property owners. Program managers indicated
that it was desirable to clarify the issue of Federal liability.

Question 5. In your review of State voluntary cleanup programs and State
brownfield programs, to what extent do you believe that these programs are not
fully successful because they are not able to waive Federal liability when these sites
are cleaned up to the satisfaction of the States? Put more simply, how big a deal
is finality to the States and do you believe their claim has merit?

Response. Almost all of the voluntary program managers we interviewed said that
Federal liability relief could increase participation in their programs to a higher
level. Those voluntary programs that had negotiated Memoranda of Agreement
(MOA) with EPA to reduce the likelihood that voluntary sites will be subject to Fed-
eral liability said that even this assurance had been important in attracting volun-
teers. For example, two of the programs that had these MOAs, Minnesota and Illi-
nois, currently have 800 and 600 sites participating in their programs, respectively.
On the other hand, programs without MOAs also had significant levels of participa-
tion. For example, the Pennsylvania program currently has 201 participants.

Few of these programs offer a ‘‘final’’ or ‘‘blanket’’ relief from State liability.
Twelve of the State program managers did report that the State liability relief they
grant volunteers is an important incentive for participation. However, most pro-
grams include a ‘‘reopener’’ when they certify a cleanup as complete that explains
specific circumstances when the State could take additional action against the vol-
unteer. Examples include discovery of fraud during the cleanup process, a failure
of the cleanup remedy, failure to maintain the cleanup, or a change in land use from
that originally approved.

Question 6. Some people have expressed concerns that States will engage in a
‘‘race to the bottom’’ if authority for cleanup is delegated to them. Have there been
any signs that States have endangered their citizens in their running of their vol-
untary programs?

Response. We did not conduct a review of sites to identity any instances where
voluntary cleanups failed to protect human health in our review of these programs.
We do note, however, that most of the programs are relatively new and have not
had completed cleanups in place for an extensive period of time. We also note that
the voluntary cleanup programs in our survey took a variety of approaches to pro-
viding incentives for participation and managing cleanups. Some programs signifi-
cantly reduced the level of controls they placed on cleanups, such as oversight, and
long-term monitoring of sites without permanent remedies. While all voluntary pro-
grams set minimum cleanup standards to be protective of human health, they al-
lowed volunteers more flexibility in how they achieved these standards. Several of
the programs we reviewed recognized the differences among sites, and varied the
level of controls they placed on volunteer’s cleanup according to the risks and char-
acteristics of the site.

States also have different resources that they devote to clean up programs and
face different cleanup challenges. As we reported in 1996, some States still expect
to discover a significant number of seriously contaminated sites, while others believe
they have already addressed most sites. These differing resources and workloads
could affect States’ abilities to monitor cleanups or correct failed remedies, for exam-
ple.
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Question 7. How long does it take to list and cleanup Superfund sites and what
are the trends?

Response. In testimony on February 13, 1997, before the Subcommittee on Na-
tional Economic Growth, Natural Resources, and Regulatory Affairs, House Commit-
tee on Government Reform and Oversight, we reported that EPA took an average
of 9.4 years from site discovery to evaluate and process the non-Federal sites it
added to the National Priorities list (NPL) in 1996. While this is some improvement
over 1995, it is longer than prior years. For sites listed from 1986 to 1990, it took
an average of 5.8 years from discovery to listing.

We also said that it took 10.6 years from the listing of non-Federal sites on the
NPL to complete the cleanup projects that were finished in 1996. This was also
longer than prior years. From 1986 to 1989, cleanup projects were finished, on aver-
age, 3.9 years after sites were placed on the NPL.

RESPONSES OF PETER GUERRERO, GENERAL ACCOUNTING OFFICE, TO ADDITIONAL
QUESTIONS FROM SENATOR CHAFEE

Question 1. What activities typically make up a brownfield site assessment, and
what do site assessments typically cost?

Response. Brownfield site assessments are similar to assessments conducted for
other potentially-contaminated sites and are typically accomplished in two phases.
In Phase I, the goal is to determine whether any potential for contamination exists
by reviewing the site’s historical records, interviewing employees and neighbors
about former activities at the site, and visually inspecting the site for evidence of
hazardous waste. A Phase I assessment generally costs between $1000—$5000 for
an average (10–20 acre) site and up to $10,000 for a larger or more complex site.

If the Phase I assessment identifies potential contamination, such as the discovery
of an underground storage tank, or evidence that certain chemicals were used at the
site, then a Phase II assessment is necessary. Phase II tests for actual contamina-
tion by sampling and analyzing the site’s structures, soil and groundwater. Phase
II assessments generally cost from 50,000 to $70,000 for an average site and up to
$150,000 for a large site, or a site with groundwater contamination.

Question 2. Does S. 8 offer a solution to the Brownfields redevelopment barriers
you identified in the Brownfields and voluntary cleanup studies you conducted for
this and other Committees?

Response. S. 8 would help reduce Brownfields redevelopment barriers by address-
ing concerns about Superfund’s liability provisions and by providing some Federal
funds to assist States and localities in their Brownfield redevelopment efforts.
Superfund’s liability provisions make brownfields difficult to redevelop, in part be-
cause owners are unwilling to identity contaminated properties and prospective de-
velopers and property purchasers are reluctant to invest in a redevelopment project
that could leave them liable for cleanup costs. S. 8 includes provisions that would
help to address some of these concerns, including provisions to limit liability for
some prospective purchasers.

In addition, States and localities would like Federal financial support to cover
some of the costs of assessing brownfield properties for contamination, cleaning
them up, and developing their voluntary cleanup programs. Over the past few years,
the Environmental Protection Agency (EPA) and the Congress have provided some
funds which States and localities have used for activities such as developing an in-
ventory of brownfield properties. Funding provisions in S. 8 would continue and ex-
pand this support and respond to the States’ and localities’ needs.

Question 3. We understand that you found some States are accomplishing
Brownfield redevelopment through their voluntary cleanup programs. How many of
these programs currently exist?

Response. Nationwide, 34 States have implemented these programs. All of them
have been created since 1988, and most within the past 5 years. Also, officials in
some additional States expect their legislatures to pass voluntary cleanup statutes
this year. We collected information on voluntary cleanup programs in 15 of these
States in our work for these committee.

Question 4. What are the characteristics of these programs that lead volunteers
to initiate cleanup of contaminated sites?

Response. Voluntary programs offer a number of incentives that are not available
from a traditional State Superfund program. First, voluntary programs are coopera-
tive—they allow volunteers to initiate their own investigation and cleanup instead
of waiting for a State enforcement action. Second, these programs allow volunteers
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to choose from cleanup standards the State developed for specific chemical contami-
nants—and these are often based on the future land use at the site, for example,
industrial, commercial or residential. As a result, volunteers can choose a cleanup
standard appropriate for their site. Third, voluntary programs streamline certain as-
pects of the cleanup process. For example, they might require less oversight, long-
term monitoring of sites, and public participation than a cleanup conducted under
State or Federal enforcement. Some voluntary programs also offer financial incen-
tives, including tax abatements, low-cost loans, and grants for site assessments.

Finally, once a cleanup is complete, voluntary programs either certify that a
cleanup meets program requirements, release the volunteer from further liability
under State hazardous waste law, or do both. As a result, volunteers can be con-
fident that their responsibilities to the State for cleanup at these sites is complete.
Because of these characteristics of voluntary programs, participants can often clean-
up their sites relatively quickly and at low cost. Moreover, they are able to predict
the time and cost needed for cleanup, making these sites less risky from a redevel-
opment perspective.

Question 5. Have these programs been successful in cleaning up brownfields?
What are some examples?

Response. Yes, these programs have been successful in cleaning up brownfields.
In the States we reviewed, thousands of sites were cleaned under the State vol-
untary programs, including some brownfield sites. For example,

• Chicago’s brownfield program cleaned up a closed wire manufacturing facility
in cooperation with the Illinois voluntary cleanup program. The site contained un-
derground tanks and vaults filled with solvents and fuel oil that had to be removed.
The city then sold the property to an adjacent fuel pump manufacturing business,
Blackstone Manufacturing. Blackstone built a secured parking lot on the facility, al-
lowing the business to add an extra shift of workers and increase production.

• The Cellular One corporation cleaned up several adjacent lots in New Berlin,
Wisconsin through the Wisconsin Land Recycling Program. The lots had been used
for a variety of businesses, including those that repaired, maintained, and stored
heavy vehicles. The ground was contaminated with waste oil sludge, underground
and aboveground storage tanks, and miscellaneous debris. Now that the soil has
been excavated and treated and the tanks and debris removed, Cellular One plans
to build a warehouse and office building on the site.

• Occidental Chemical Corporation operated a facility in Clarksviile, Indiana from
1950 to 1992. The facility made laundry detergents, and produced sodium and po-
tassium phosphate products and phosphoric acid. Cleanup at the site was conducted
under the Indiana voluntary cleanup program and consisted of removal of over
25,000 cubic yards arsenic and phosphorus-contaminated soil. Occidental then sold
the 26-acre property to a real estate developer alter receiving a covenant not to sue
from Indiana. A retail developer bought the site and constructed a large retail shop-
ping center

Question 6. What kind of liability relief or waivers have State voluntary programs
offered to volunteers, and have these waivers been effective in increasing program
participation?

Response. Our review of programs in 15 States showed that most States offer a
liability release from State hazardous waste laws to their volunteers after cleanup,
but they also reserve the right to reopen the release in certain circumstances. We
found covenants-not-to-sue are used in 5 States. Covenants not-to-sue commit the
State never to take enforcement action related to the voluntary cleanup except in
unusual circumstances, like fraud. Other States gave certificates of completion or
no further action letters upon completion of the cleanup, stating that the cleanup
met State criteria. Some of these also included a liability release. Several States
took a combination of approaches, based on the type of cleanup or volunteer. For
example, some States give a release from liability for cleanup that are permanent
and address all contamination and give a certification of the cleanup without a li-
ability release for non-permanent or partial cleanups. Other States give a release
for non-responsible parties but give only a certification with no release for respon-
sible parties.

Most States included ‘‘reopeners’’ in their liability assurances that allowed the
State to revoke the assurance in some circumstances. States might have reopeners
for the submission of fraudulent information or for a change in land use that does
not correspond with the cleanup standard.

State managers in all 17 State programs we reviewed said that the liability waiv-
ers they offer are important incentives for participation because they give volunteers
some certainty that their responsibilities to the State are at an end once a cleanup
is completed.
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Question 7. You mentioned that States have estimated they have about 85,000
sites that need to be assessed and potentially cleaned up. Are these all brownfield
sites? What is the estimate of the number of brownfields in the U.S.?

Response. The 85,000 estimate, which is based on a survey of State Superfund
programs conducted for EPA by the Environmental Law Institute, could include
other types of sites such as NPL-calibre sites or sites not located in central cities.
No nationwide estimate of brownfields exists. In fact, owners of contaminated prop-
erty now have little incentive to provide this information to State or Federal Gov-
ernment. As a result, few inventories of brownfields have been developed except at
the local level.

Differing definitions of what a brownfield site is makes it difficult to estimate the
number of brownfield sites. We found that definitions vary by size of site considered
to be a brownfield (gas stations vs. large sites that have significant redevelopment
potential), location (urban v. suburban), level of contamination (actual vs. perceived)
etc.

Question 8. Do the remediation grants proposed in both bills provide enough fund-
ing to pay for cleanup at the average brownfield site?

Although we asked the 15 managers in our State voluntary program survey if
they could provide us with data on the costs of voluntary cleanups, they could not
provide this type of information. We did not identify any other source that could
provide this data.

PREPARED STATEMENT OF WILLIAM J. RILEY, GENERAL MANAGER, ENVIRONMENTAL
AFFAIRS, BETHLEHEM STEEL CORPORATION ON BEHALF OF THE AMERICAN IRON AND
STEEL INSTITUTE

Bethlehem Steel Corporation, on behalf of the American Iron and Steel Institute,
appreciates the opportunity to provide testimony in support of Brownfields/Vol-
untary Cleanup legislation, which deals with an important environmental and eco-
nomic issue: the redevelopment of industrial sites. The committee leadership is to
be commended for addressing Brownfields legislation, which has been addressed in
a number of bills introduced in Congress, in particular S. 8 and S. 18. These bills
address some of the issues associated with Brownfields, but we believe that legisla-
tion must address all of the key issues which created the impetus for legislation in
the first instance.

The steel industry has been a leader in promoting reasonable Brownfields legisla-
tion at the Federal, State and local levels. At the Federal level, we have been work-
ing with both the Congress and the Administration. We led the efforts to include
the Brownfields issue as a major element in EPA’s Common Sense Initiative. We
have been involved with a number of States, some of which have enacted
Brownfields legislation, while others are currently developing Brownfields provi-
sions. Today, we will address three principles that we consider to be fundamental
for Brownfields legislation.

The need for comprehensive Federal Brownfields legislation that complements
current and future State legislation has grown enormously. Over the past two dec-
ades many large corporations, like Bethlehem Steel, have significantly downsized to
respond to a rapidly changing global marketplace. Thousands of Brownfield sites
exist throughout the country, some of which continue to deteriorate in our urban
centers. These wasted assets, and the unnecessary despoiling of farmland and other
‘‘Greenfield’’ sites, have spawned numerous State Brownfield laws just within the
last several years. Indeed, the States have taken the lead on this issue through vol-
untary cleanup legislation and have collectively developed a model framework that
has achieved widespread support. In particular, I would like to commend Governor
Ridge of Pennsylvania, who has been a strong advocate in the Great Lakes region
for Brownfields legislation. A wide variety of Brownfield sites can be cleaned-up and
redeveloped effectively and efficiently under existing State programs if Federal leg-
islation is enacted that promotes the ‘‘one master’’ concept: namely, that remedi-
ation under a State program will satisfy Federal requirements.

There are basically two categories of Brownfield sites: abandoned sites and under-
utilized sites. Usually abandoned sites are relatively small in size and have been
left deteriorating for a number of years. As a result, the infrastructure associated
with these sites has also been deteriorating. Such abandoned sites are often munici-
pally owned and usually will require financial assistance for redevelopment.
Brownfield sites with a viable owner are far larger in size and, with effective legisla-
tion, can undergo cleanup without the need for public funds. Often these sites are
underutilized or surplus portions of large manufacturing sites which have ongoing
adjacent operations. As a result, the infrastructure associated with these sites is
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usually in much better condition than that for abandoned sites, making them more
attractive to potential buyers. There are a growing number of these sites in the
United States, especially as a result of the restructuring activities in industries such
as steel that have been made and continue to be made in response to intense com-
petitive environments.

Federal legislation must address these properties directly. In order to do so, there
are three primary objectives that must be addressed in comprehensive Brownfields
legislation. They are: Federal Finality, Certification of State Voluntary Programs,
and Eligibility of Sites. Each of these issues are summarized as follows:

1. Federal Finality—State voluntary cleanup programs provide certain incentives
to buyers and sellers of contaminated industrial properties, and thus facilitate faster
cleanup and redevelopment of sites. However, to provide buyers and sellers suffi-
cient incentive to make the necessary investment in these properties, these parties
need assurances of ‘‘finality,’’ i.e., assurances that they will face no further liability
under Federal or State law for those sites, or portions of sites, that are investigated
and cleaned up in accordance with a State voluntary cleanup program.

We support the provision in S. 8 that eliminates CERCLA liability once a site has
been cleaned up under a State plan. We are concerned, however, that EPA could
second-guess the cleanup through the RCRA statutes and therefore need RCRA li-
ability relief as well.

Due to the importance of Federal finality, perhaps a ‘‘re-opener provision’’ would
be appropriate, as contemplated in certain State voluntary programs, that allows
U.S. EPA to retain authority under certain circumstances. Such a ‘‘re-opener provi-
sion’’ should provide an appropriate balance of the property owner’s interest in final-
ity, the State’s interest in preserving the integrity of its programs, and the Federal
interest in assuring that all significant rights are addressed.

2. Certification of State Voluntary Cleanup Programs—To qualify for Federal li-
ability relief, a cleanup should be conducted pursuant to a certified State voluntary
response program. We believe that the criteria set forth in section 102(b) of S. 8
would be appropriate criteria for the certification of State voluntary response pro-
grams. In addition, a State seeking qualification for its program could submit a cer-
tification to the U.S. EPA that the State has in place a voluntary response program
and that the State has the legal authority, organization, financial and personnel re-
sources, and expertise to implement that program.

3. Eligibility of Sites—In order to promote and accelerate the cleanup and redevel-
opment of a wide universe of underutilized industrial properties, ‘‘Brownfields’’
should be defined broadly. We should be encouraging the reuse of all commercial
and industrial sites, not just a narrow category. In particular, we strongly believe
that RCRA sites, where cleanup has not yet commenced and where cleanup would
be accelerated by participating in a State voluntary cleanup program, should be eli-
gible. There are approximately 6,100 RCRA corrective action sites. Less than 5 per-
cent of these sites have completed cleanup. The legislative principles being sug-
gested today would accelerate the cleanup for many of the remaining sites.

We would like to have the ability to clean up ‘‘portions’’ of a facility under a State
voluntary cleanup program and sell them to potential buyers for economic redevel-
opment purposes. RCRA, which triggers corrective action facility-wide, often pre-
cludes our ability to redevelop these properties in a timely manner. Again, we are
not proposing to skirt our corrective action obligations, but merely striving to accel-
erate cleanup for economic redevelopment purposes. In addition, we are not seeking
financial assistance or grant money to clean up our facilities.

We applaud the Committee for addressing the problem of Brownfields. Remediat-
ing Brownfields is a win/win for all stakeholders because:

• cleanups would be accelerated;
• unused or underutilized properties would be reused;
• property appearances and urban blight would be ameliorated;
• environmental contamination would be remediated;
• jobs would be saved or created;
• tax revenues would be resumed;
• communities would be enhanced;
• valuable Greenfields sites—our forests and farmlands—would be preserved; and
• litigation would be reduced.
In conclusion, we believe that Federal Brownfields legislation should not be lim-

ited in scope, and should, as its primary goal, stimulate and empower State vol-
untary cleanup programs.

The ‘‘one master’’ concept, whereby the State program satisfies all cleanup re-
quirements and results in comprehensive liability relief, is the way to proceed.
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RESPONSES OF WILLIAM K. RILEY, BETHLEHEM STEEL CORPORATION, TO ADDITIONAL
QUESTIONS FROM SENATOR CHAFEE

Question 1. On page 4 of your testimony, you state that there may be some lim-
ited circumstances under which EPA should be allowed to reenter at a State clean-
up. Earlier witnesses from NALGEP proposed the following standard:

EPA should provide that it will not plan or anticipate any further action at any
site unless, at a particular site, there is (1) an imminent and substantial en-
dangerment to public health and the environment; and (2) either the State response
is inadequate or the State requests EPA assistance.

Is this an appropriate standard for EPA reentry at a State site?
Response. We recognize that a re-opener provision may be necessary to satisfy

those who feel that EPA’s intervention or assistance may be needed in critical situa-
tions. Such a re-opener should provide an appropriate balance between the property
owner’s interest in finality, the State’s interest in preserving its autonomy and the
integrity of its programs, and a carefully targeted Federal interest in assuring that
truly imminent and significant risks are addressed to alleviate acute (rather than
chronic) circumstances. In this context it should be recognized that, in part, as a
result of decades of Federal program grant and technical support, most State pro-
grams do, in fact, possess the requisite environmental expertise equivalent to that
developed or retained by EPA to address these matters. Hence the necessity for such
Federal oversight or intervention will most likely be infrequent.

Question 2. Often we try to think of Brownfields sites in terms of risk—from low
risk sites, to higher risk-NPL caliber sites, to sites actually on the NPL. Your testi-
mony on page 2 gives us another interesting way to divide the potential Brownfields
site universe—between relatively smaller ‘‘abandoned’’ sites and relatively larger
idled sites with a viable owner that basically ‘‘mothballs’’ the facility. Bethlehem is
a responsible company and presumably does not abandon its old sites, but can you
explain why a rational, viable firm like Bethlehem might choose to mothball a facil-
ity and not sell it to someone for redevelopment?

Response. Many times we do not choose to ‘‘mothball’’ a site but such sites become
unsalable because buyers are concerned about the perception of environmental li-
ability. We do hold a limited number of other sites, or portions of sites, which con-
tain areas of potential contamination that could create liability to Bethlehem if im-
properly managed by others. We know of other companies that routinely ‘‘moth ball’’
properties, presumably for the same reasons. These liability concerns are created in
large part by EPA’S traditional use of unscientific, overly conservative ‘‘off-the-shelf’’
assumptions to define required cleanup levels that resulted in overly expensive and
unnecessary remedies. It is generally agreed that the use of these same techniques/
criteria are what has caused excessive delays, high transactional costs and a general
slowdown in Superfund site cleanups. If site specific, real world, scientific risk-based
analyses were adopted along with a streamlined administrative process, owners
would move more rapidly to redevelop sites rather than ‘‘moth ball’’ them. Many of
these sites could be reutilized if processed through a Brownfields program that pro-
vided for land-use-based cleanup standards, institutional controls, and liability re-
lief.

Question 3. Your testimony raised RCRA sites as a Brownfields issue—sites where
RCRA’s corrective action cleanup provisions apply. What barriers does RCRA raise
to redevelopment and do current legislative proposals, S. 8 or S. 18, fix those bar-
riers?

Response. The RCRA Corrective Action Program, as currently constituted and ad-
ministered by EPA, presents programmatic, timing and flexibility impediments and
barriers to effective site redevelopment. It appears that the current legislative pro-
posals do not contain sufficient provisions to remove those barriers. There are at
least two specific RCRA issues that need to be addressed.

The first is a definitional matter that involves the eligibility of RCRA sites in
State and Federal Brownfields/Voluntary cleanup programs. Where the Corrective
Action process has already been initiated, especially at a large facility, it makes
sense if portions of that facility which are surplus and available for redevelopment,
were expeditiously evaluated and remediated as necessary under a voluntary clean-
up program instead of waiting for the completion of a lengthy Corrective Action
process. RCRA Corrective Action procedures require a very long time to complete,
primarily because of programmatic requirements which often do not affect the ac-
tual remedy. Moreover, such programs often require the entire facility to be studied
before the ‘‘site’’ can be released from the program. We believe that the preferred
course of action is the endorsement of a faster remediation regime under a State
voluntary cleanup program designed to reutilize the site and create jobs.
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Second, RCRA Corrective Action Program barriers (e.g., permitting and waste
management requirements) exist at Brownfield sites. Separate legislation such as
that introduced last year by Senator Lott in S. 1274 should be considered to remove
these impediments.

It is not clear from reading S. 8 if the definition of ‘‘Brownfield facility’’ is meant
to apply only to the Brownfields revitalization title of the bill. If not, the definition
would exclude RCRA sites from liability relief provided for in the enforcement provi-
sions of section 129. S. 18 deals primarily with financial incentives, and does not
address issues relating to the Landowner, such as liability relief in exchange for re-
mediation. Therefore, the above RCRA issues are also not addressed.

RESPONSES OF WILLIAM K. RILEY, BETHLEHEM STEEL CORPORATION, TO ADDITIONAL
QUESTIONS FROM SENATOR SMITH

Question 1. Has Bethlehem Steel ever encountered any financing problems with
sites that it would like to redevelop, but cannot obtain funding because a fear that
Superfund liability may be involved? If not, are you aware of other corporations that
have had this problem?

Response. The perception of environmental contamination and the associated
CERCLA, RCRA and other liabilities attached thereto has been a factor in many
sales transactions. Although the fear of uncertain liability is seldom the sole reason
for a failed transaction, it has been, on several important occasions, a major contrib-
utor to a lost or significantly-delayed sale. Moreover, some of our properties have
not attained a higher use, commanded a fair price, or attracted quality buyers be-
cause they were previously-used industrial sites.

Question 2. Both S. 8 and S. 18 provide liability relief for prospective purchasers
and innocent landowners. That’s where S. 18 stops in this area, while S. 8 provides
relief for those who are covered by an approved State cleanup plan and are cleaning
up the site. Isn’t it true that in order to have a purchaser there has to be a seller
and that relief for just a purchaser does not fix the problem? I mean, why would
a seller sell if there was a threat of future liability for a site he no longer owns?

Response. The question is well stated and reflects an understanding of the
MAJOR problem for sellers with the reutilization of Brownfields sites that are
under private ownership. State Brownfields laws were created to provide cleanup
standards for owners to follow. In exchange for owners coming forward voluntarily
to clean up a site, the better State programs provide the owner relief from State
environmental liability. Otherwise, few sites will come out of ‘‘mothballs.’’ Clearly,
Federal CERCLA and RCRA relief should be provided if the site is cleaned up as
agreed upon!

Question 3. Your testimony indicates that the largest and most financially attrac-
tive sites for economic growth are sites where there is a viable owner. What are the
major barriers that are preventing these sites from being redeveloped?

Response. The primary environmental related barriers to redevelopment of these
sites are the liability scheme in the current laws, the lack of a streamlined process
and procedures for site assessment, investigation and remediation and the RCRA
Corrective Action process which is slow, overly prescriptive and expensive. We have
already discussed two of the major issues which need to be addressed and provided
for: (a) risk-based, land-use based cleanup standards, and (b) relief from environ-
mental liability. Just as important from a FINALITY point of view is to be sure that
other regulatory obligations are considered to be met as a result of completing the
voluntary cleanup. Thus, a voluntary cleanup should satisfy the requirements, if
any, under the RCRA Corrective Action program.

Question 4. Our staff has been told that there are some relatively large, virtually
abandoned industrial sites out there that companies like yours would be perfectly
willing to clean up, but without some assurances that they aren’t going to get
caught up in the Superfund liability net, they do not want to clean up because the
potential liability might far outweigh any gain of developing these properties?

Response. That is correct. Especially with steel and other large manufacturing op-
erations, there are often portions of such sites which are surplus or underutilized
which are Brownfields sites sometimes forgotten about when it comes to Federal
Brownfields legislative proposals. We know of one large manufacturer who will not
sell any previously used property until the owner can be assured that liability relief
is attainable. Once again, we emphasize that liability relief under RCRA in addition
to the Superfund statute (CERCLA) is important.
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Question 5. Is it reasonable to expect an industrial site which is zoned industrial
and will stay industrial to have the same cleanup standards as a residential area?

Response. No. Generally speaking, sites which have been industrial for a long pe-
riod of time could not reasonably be expected to achieve residential cleanup stand-
ards. We do not view that as a problem for reasonable future use considerations
since such sites are zoned industrial and intended to be used as industrial sites. If
subsequent purchasers choose to seek a higher use, they should bear the cost of sub-
sequent cleanup to the higher standard and process the site through a voluntary
cleanup program again.

Question 6. Can I take it from your testimony that we should allow the States
to clean up the broadest range of facilities under State voluntary cleanup and
Brownfield statutes? How do you answer the concern that is likely to be raised by
some that this will result in ‘‘crummy cleanups?’’

Response. Yes, eligibility under voluntary cleanup proposals should be as broad
as possible. For example, in Pennsylvania, no sites are excluded. With respect to the
‘‘crummy cleanups’’ suggestion, we believe that such suggestions or assertions are
simply not true. Our experience with voluntary cleanup programs has shown them
to be quite stringent when it comes to site characterization and remediation. They
have defined cleanup levels and streamlined procedures to get those cleanups. Fre-
quently local State environmental agency personnel actively follow the progress of
the site evaluation and remediation via frequent on-site visits. As a result, these
programs are frequently more stringent than many Federal cleanup situations, but
they are more targeted and faster. Voluntary cleanup programs regulate some con-
tamination that might not otherwise be regulated under any other program.

PREPARED STATEMENT OF WILLIAM K. WRAY, SENIOR VICE PRESIDENT, CREDIT
POLICY AND REPORTING, CITIZENS FINANCIAL GROUP, PROVIDENCE, RI

Mr. Chairman and members of the subcommittee: Thank you for the opportunity
to address this important subject. My name is Bill Wray, and I am a Senior Vice
President of Citizens Financial Group. Citizens is a $15 billion commercial bank
holding company headquartered in Providence, RI. We have over 230 branches
throughout Connecticut, Rhode Island, Massachusetts, and New Hampshire.

Please realize that I am not attempting to represent an ‘‘official’’ position on be-
half of the banking industry or any of its trade associations. In my role as manager
of Credit Administration for Citizens, I have seen first hand how environmental risk
affects banking at the community level. This testimony is a reflection of my personal
experience in that role.

From my review, both bills under review are similar in their approach to the
brownfields issue; although S. 8 also addresses a variety of other needed reforms.
Since my charter was to address the brownfields subject, however, I will confine my
comments to that: Let me start by saying that we have a great deal of interest in
seeing ‘‘brownfields’’ initiatives work.

As a secured creditor, we cannot succeed unless our borrowers succeed. This
means they must be able to quantify and respond to environmental risk issues with-
out incurring inordinate expense or disproportionate liability.

We, in turn, have direct exposure to environmental liability arising from our role
as a secured creditor as well as an owner of facilities.

Finally, as members of the community, we live and work alongside our customers.
We pass by abandoned industrial sites that have been locked out of consideration
for productive re-use because of the chilling effects of unpredictable environmental
liability. All of us want to see these sites brought back to useful life, with the eco-
nomic and aesthetic benefits that will result.

We believe that these bills represent a substantive effort to address many of the
issues at hand, and it is an effort we welcome. We know that this process can
work—here is a real-life example:

About 18 months ago, Citizens made a presentation at a seminar which had been
sponsored by the Rhode Island Department of Environmental Management. Our
message was that brownfields projects were a good business opportunity. We en-
couraged potential borrowers in the audience to bring their deals to us for review.
As a result of that presentation, the owners of a company called Display World, Inc.,
contacted us about financing the purchase of the 13-acre Carol Cable facility in
Warren, RI, which had been idled for some time due to various contamination prob-
lems. We were part of a team involving the site owners, Display World, and State
regulators. Today the facility is again in operation and over 100 jobs have returned
to Warren as a result, with growth expected to continue.
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So you can see that we believe in this process and we are encouraged to see the
attention it is receiving from this committee. Let me address two specific provisions
of S. 8:

First, I understand and appreciate the reasoning behind the ‘‘windfall lien’’ provi-
sions in section 105; however, it is unclear what precedence the proposed lien in
favor of the United States would have. If the intent is to have the lien be junior
to all encumbrances of record at the time the lien arises, this should be explicitly
provided in the bill. If the intent is otherwise, this creates a difficulty for lenders
because of the uncertainty associated with the amount involved. As a practical mat-
ter it can be difficult to quantify the increment to market value attributable to a
response action, so this provision as currently drafted could insert an unknown
quantity of unknown precedence into the credit underwriting equation. I rec-
ommend, then, that the bill explicitly provide that the windfall lien is junior to prior
encumbrances of record. In any event, I ask that the intent of this provision be
made clear to avoid this being decided on a case-by-case basis by the courts.

My second comment relates to section 106, which provides a ‘‘safe harbor’’ for pur-
chasers of real estate in certain circumstances. One of those circumstances applies
when the purchaser has made ‘‘all appropriate inquiries’’ into the existence of envi-
ronmental contamination prior to purchase. We support the bill’s direction to the
Administrator to provide clear standards for these inquiries. We would ask in addi-
tion that the Administrator recognize that banking regulators have also issued
guidelines on appropriate inquiries for environmental contamination, and that we
are examined as to our compliance with these guidelines. Our hope is that these
two sets of directives could be reviewed and synchronized so that lenders do not re-
ceive direction from the Federal Government which is in conflict or inconsistent on
this issue.

If I may, let me close with a more general comment, again based on my front-
line experience:

All parties to this subject—legislators, regulators, community groups, and private
sector businesses—seem to agree that our goal is to foster responsible reaction to
existing environmental problems, and to provide safeguards against future danger
from contamination.

But the statutory and regulatory apparatus that has been created to foster the
attainment of our common goal can be bewildering. It is especially difficult for
‘‘grass-roots’’ businesses—the small-scale entrepreneur, or the community bank—to
afford the legal and technical analysis necessary to untangle the Gordian knot of
environmental rules, and to understand the myriad of potential liabilities that may
arise from them.

As a result, those grass-roots businesses must either take on these liabilities
blindly (which we must all agree is an undesirable outcome); or, more commonly,
forgo opportunities for desirable redevelopment. Thus, many smaller sites will re-
main undeveloped and unremediated, which otherwise could have been revitalized
by the energies of private-sector initiative. Again, I think that we must all agree
that this latter outcome is undesirable, even tragic. It is made no less tragic by the
fact that none but the best intentions have underlain the legislative and regulatory
initiatives in this area.

The bills we are discussing today are a laudable effort to further our common goal
as I have outlined it above, but they are limited to a narrow section of the regu-
latory spectrum as it affects environmental matters. I would hope that this con-
structive approach will be continued and will be eventually broadened to cover a
greater range of environmental legislation.

Please realize that we are not asking for our risks to be eliminated, or for our
costs to be subsidized, or for protection against the consequences of negligence on
our part. We ask only that our environmental risks be quantifiable, predictable, and
reasonable.

This will allow us to evaluate environmental risk in context with other business
risks, rather than having it loom as a ‘‘black hole’’ of liability that trumps all other
issues when making a credit decision. This will help our borrowers to succeed, which
is the only way that we as lenders can succeed.

Again, I applaud the tone and direction of these bills, and that of other recent
legislation in this area, and I appreciate the opportunity to provide this testimony.
Thank you for your attention.

RESPONSES OF WILLIAM K. WRAY TO ADDITIONAL QUESTIONS OF SENATOR SMITH

Question 1. How do the banking industry’s guidelines for due diligence inquiries
differ from those set forth in S. 8 & S. 18?
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Response. I have attached a copy of the FDIC’s ‘‘Guidelines for an Environmental
Risk Program’’, dated 2/25/93. As far as I know, these are the most current version
of these guidelines, although I will do further research in this area.

The guidelines are not specific in the area of due diligence other than to require
it when appropriate. Our recommendation would be that the banking guidelines ex-
plicitly conform to or defer to any applicable laws that bear on this issue, so that
a single standard (e.g. ASTM) can be established and followed by banks without fear
of challenge. In addition, the guidelines have not been revised to reflect recent
changes in secured creditor exemptions, as can be seen from the sections on ‘‘in-
volvement in the borrower’s operations’’ and ‘‘foreclosure’’.

Question 2. Do you know whether other industries have produced other types of
guidelines?

Response. Within the banking industry, other regulators (e.g. OCC, OTS) may
have established guidelines similar to those of the FDIC (I have not been able to
research this yet but I will forward my findings).

I do not know whether this has been done in other regulated industries.
Question 3. Has the lender liability law worked for you?
Response. I am attaching an article from the Bankers’s Roundtable about the re-

cent changes which discusses the pros and cons of the new law.
Because of the exceptional reduction in troubled loans over the last several years,

this has become much less of an issue for banks than it was during the peak years
of loan workouts and foreclosures, so we have little practical experience with the
provisions of the new law to date.

However, the changes do provide a needed clarity and certainty to the process,
and make it easier for banks to understand their potential liabilities in cases where
they have environmental contamination issues affecting their collateral.
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PREPARED STATEMENT OF J. PETER SCHERER, VICE CHAIRMAN, ENVIRONMENTAL
POLICY ADVISORY COMMITTEE, NATIONAL REALTY COMMITTEE

INTRODUCTION

Thank you Chairman Smith. My name is Peter Scherer and I am a Senior Vice
President with The Taubman Company. The Taubman Company is a national real
estate company specializing in the development and management of regional shop-
ping centers. I am speaking today on behalf of the National Realty Committee. NRC
represents the Nation’s leading real estate owners, builders, managers, lenders and
advisors. As such, the organization has focused extensively on the national policy
issues associated with the redevelopment of our Nation’s brownfields properties.

Several weeks ago I was here in Washington and had the pleasure of meeting
with Jeff Merrifield of the Chairman’s staff and Scott Slesinger from Senator Lau-
tenberg’s office. I left that meeting encouraged and energized, and I am delighted
to have the opportunity to share with you today some thoughts on what the real
estate industry believes it will take to get our country’s nonproductive, modestly
contaminated and, therefore, hopelessly idle, real estate back into the Nation’s eco-
nomic mainstream.

Two very positive legislative proposals, S. 8 and S. 18, include provisions which
reflect a sophisticated understanding of how current law can best be modified to en-
courage brownfields cleanup and re-development. NRC is on record as supporting
both these bills.

We are also on record as supporting the efforts made by EPA to foster brownfields
development, and while these efforts are encouraging, much more can and should
be done to achieve the economic and environmental objectives of S. 8 and S. 18. As
the sponsors of these bills are aware and as EPA Administrator Browner has stated,
changes to the Superfund law are required to achieve significant long-term impact
in this area. Let me specifically mention some initiatives taken by EPA that the real
estate industry applauds. But, at the risk of striking a more sober note, let me also
explain why these well intentioned initiatives will ultimately fall short of their in-
tended objectives.

During the past few years, the Administration has become more creative in its
efforts to locate potential buyers for properties stigmatized by the specter of
CERCLA liability. The Administration seems to have been motivated, in part at
least, by the need to market its own growing inventory of brownfields, including
those situated on former military installations. Certainly, in the course of pursuing
that objective the government has gotten a taste of its own medicine. And, like the
private sector, it seems to have learned that absent some new approaches to finding
willing buyers for these kinds of sites, the properties will remain idle and, therefore,
unproductive for the foreseeable future.

First of all, EPA has removed thousands of sites from the so-called CERCLIS list
and has issued guidance encouraging regulators to consider realistic future land
uses in determining the extent of cleanup activities. If it’s known that a particular
property will become a parking structure, then why force cleanup to the level re-
quired for a day-care facility? This is a common sense approach which the business
community finds workable.

Second, EPA has issued guidance identifying the circumstances under which it
will enter into prospective purchaser agreements. These agreements are intended to
assure potential investors in contaminated sites that the properties in which they
are investing will not become targets of a future enforcement action. Developers are
willing to take risks, but there are simply too many other opportunities available
for any successful developer to bet his balance sheet on a project with unlimited en-
vironmental downside. Not to mention the difficulty in obtaining financing!

Third, on the issue of migrating groundwater contamination, where land other-
wise suitable for development is situated above an aquifer contaminated by external
sources, EPA has issued guidance seeking to reassure owners or purchasers that
they will not be targeted for cleanup actions. Again, an example of action on the
Agency’s part which reflects the fact that new money will not go into a project
where the only certainty is uncertainty.

In each of these situations, EPA has set a course which my industry believes is
absolutely in sync with the national policy objective of returning our country’s
brownfields to productive use. So why isn’t this enough? Let me tell you—specifi-
cally—in 50 words or less. At the end of each guidance document is a disclaimer
which reads as follows:

This policy does not constitute rulemaking by the Agency and is not intended
and cannot be relied on to create a right or benefit, substantive or procedural,
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enforceable at law or in equity, by any person. Furthermore the Agency may
take action at variance with this Policy.

As well intentioned as these policies may be, they fall short of providing the kind
of certainty necessary to attract private-sector capital.

I come here today not asking for the creation of economic or financial incentives
to encourage brownfields development. Rather, in this case, our industry is looking
only for the removal of existing disincentives. We are looking for you to level out
the playing field and, in doing so, create the kind of certainty that permits prudent
investment and intelligent risk assumption. So what is it that we think is needed?

The recently adopted lender protections and the proposed protection for the new
purchasers are certainly positive steps, but many brownfields will remain undevel-
oped unless Congress provides protection from Federal and State enforcement ac-
tions for property owners who successfully participate in voluntary cleanup pro-
grams.

While recently enacted legislation protects financial institutions from undue liabil-
ity under Superfund, lenders still have concerns about the value of the underlying
collateral and the creditworthiness of their borrowers. If a property that undergoes
a voluntary cleanup may be the subject of further Federal and State enforcement
action, a lender may consider the property inadequate for the loan. Moreover, if the
borrower may be compelled to pay for the further cleanup after having completed
a voluntary cleanup, even if the borrower is prepared to assume the risk, a lender
may consider the borrower uncreditworthy and deny the loan. Thus, without some
degree of predictability and certainty—and without the promise of finality after a
successful voluntary cleanup—many well situated and otherwise prime brownfields
will remain idle for want of willing and able developers and lenders.

A number of these concerns would be addressed in a meaningful way by a provi-
sion contained in both S. 8 and S. 18. This provision creates a new and eminently
workable exemption for those who acquire property in need of some environmental
remediation. The so-called ‘‘prospective purchaser’’ provision would look beyond the
existing ‘‘innocent landowner’’ defense to address the troublesome (and not uncom-
mon) scenario in which contamination is discovered during the course of pre-acquisi-
tion due diligence.

To utilize this kind of defense, purchasers would be required to undertake pre-
scribed levels of environmental due diligence, including a site assessment in accord-
ance with a standardized protocol. They would also need to take circumscribed steps
to limit exposure to known contamination; and cooperate with those responsible for
the cleanup. In return for meeting CERCLA’s due diligence requirements, prospec-
tive purchasers could move forward and acquire property without fear of incurring
the associated CERCLA liability.

Here’s what happens in the real world: environmental due diligence becomes a
feeding frenzy for everyone involved, particularly lawyers and consultants. And
given the laws today, it’s difficult to blame them. When do you stop peeling the
onion? When will that consultant or lawyer provide, in writing, that all information
is known or that there is no risk associated with proceeding? More samples, more
tests, more lab results are recommended. More time, more money, more risk and
uncertainty until ultimately the project dies. You hardly ever have all the informa-
tion.

Successful business decisions are made when all necessary information is known.
My point is that the various amendments to CERCLA I have referred today would
(to a significant degree) replace the uncertainty that kills many deals with the type
of stability, predictability and certainty needed for brownfields initiatives to succeed.
Notably, EPA has endorsed this reform and there is no doubt its enactment would
make a difference in the real world.

At the end of the day, our industry is asking for nothing more than the kind of
certainty and predictability that other Federal agencies are authorized to provide.
We ask you to empower EPA to provide the equivalent of the ‘‘no further action’’
letters which can be obtained from the Securities and Exchange Commission, or the
private letter rulings that the Internal Revenue Service regularly provides to parties
concerned with the consequences of contemplated activities. Certainty inspires con-
fidence, and with it, action.

These legislative proposals—S. 8 and S. 18—form a good base upon which to work
in this session of Congress to develop bipartisan reform of CERCLA. In addition,
EPA’s continued focus on administrative reforms should be encouraged. Agency re-
forms combined with legislative reform hold the promise of reducing the stigma as-
sociated with these properties by limiting the specter of Federal liability.

The National Realty Committee remains committed to the enactment of policies
that encourage reinvestment. Working with the other local and national stakehold-
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ers represented here today, our members will continue to help identify, analyze and
advocate policies that will achieve the goals I believe we all share.

Thank you.

RESPONSES OF J. PETER SCHERER, NATIONAL REALTY COMMITTEE, TO ADDITIONAL
QUESTIONS FROM SENATOR SMITH

Question 1. Do you believe that risk-based cleanups tied to reasonable anticipated
future use would improve the brownfields situation?

Response. Yes. Over the last few years, the States have successfully pioneered the
use of risk assessments. In addition, they have relied on realistic land use projec-
tions in the course of developing effective strategies for addressing brownfield prop-
erties. This approach allows for intelligent, environmentally protective and cost-ef-
fective remediation, and promotes the return of brownfield properties to beneficial
use. In NRC’s view, Congress should support this approach.

By using risk assessments as a basis for cleanup decisions, States and private
parties are able to determine what problems a brownfield may actually raise for
public health and the environment and to focus cleanup measures on those specific
issues. This is much more effective and efficient than the practice employed in ear-
lier years of designing a broad range one-size-fits-all, cleanup program to address
all hypothetical problems that might occur at a site. Also, private parties and States
are able to use risk assessments to more accurately communicate to the public (i)
whether or not a given site presents a threat and (ii) if and when a threat has been
adequately addressed.

Cleanups should also be tied to anticipated land use. It is clear that a site that
is returned to light industrial use need not be cleaned up to the same standards
as a site that is used as a day care center. Moreover, the future use itself may some-
times provide a remedy. One remedy that is commonly used to clean up soil con-
tamination is to construct an impervious cap to prevent the infiltration of rainwater
into contaminated soil. If the new use of the property includes the construction of
a building slab, a parking lot, a roadway, or some other impervious surface, that
surface may also function as a cap. In this way, the development itself sometimes
accomplishes a significant element of the cleanup.

Question 2. Some of our witnesses might suggest that the States do not have the
sophistication to clean up more than just the simplest brownfield sites. Do you agree
with this characterization? Can States be trusted to do the right thing?

Response. In our members’ experience, States are fully capable of administering
voluntary cleanup programs as well as many other environmental programs, and to
oversee the cleanup of a range of contaminated sites. For example, members of Na-
tional Realty Committee from the State of New Jersey have found that State to be
among the innovators (as opposed to the followers) in addressing hazardous mate-
rial releases. I am advised that New Jersey adopted its own Spill Act some time
before the Federal Government adopted CERCLA. Other States, including my home
State of Michigan, have lead the way in developing effective voluntary cleanup pro-
grams to return brownfields to productive use.

States also appear to have demonstrated their competence in this area in the
course of overseeing the cleanup of Federal facilities within their borders. Although
Defense Department and Energy Department facilities represent some of the most
complex environmental problems in the country, States do not appear to have shied
away from taking a responsible role in directing their cleanup. Indeed, States have
not hesitated to offer vigilant and constructive criticism of the Federal Government
when the cleanup measures proposed by the Federal authorities for their own prop-
erties have been inadequate. And States have even been willing to pursue legal ac-
tion against the Federal Government over the cleanup of Federal facilities when
they believed that the health and welfare of their citizens was not being protected.
Surely, if States can aggressively supervise the cleanup of highly contaminated Fed-
eral facilities, they can oversee the cleanup of less contaminated brownfield prop-
erties.

Question 3. Some of our witnesses have alluded to the fact that if we really want
to fix brownfields, we need to conduct comprehensive Superfund reform, not merely
tinker around the edges. Do you agree with this principle?

Response. We do not believe that Congress would be ‘‘tinker[ing] around the
edges’’ of Superfund reform if it were to provide protection for prospective and inno-
cent purchasers, protection for property owners who perform voluntary cleanups,
and protection for the innocent owners of property that is contaminated by migrat-
ing pollutants from contiguous sites. Any one of these reforms would provide a sig-
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nificant enhancement to the process of redeveloping brownfields. All of them to-
gether would maximize the capability of States, local governments, and private par-
ties to clean up and redevelop brownfields.

As described in greater detail in my response to questions nos. 4 and 5 below,
we view the issue of brownfield reform as a continuum—each separate reform meas-
ure is important, no one measure predominates. Even without reform, some
brownfields are being developed because individual investors are willing to take
risks. With each of these reforms, more brownfields will be developed. If prospective
purchaser protection is adopted, more businesses would be willing to invest in
brownfield redevelopment because they would know that they would not become lia-
ble for contamination that predated their purchase. This reform by itself would sub-
stantially increase the number of brownfield sites redeveloped. But, as discussed in
more detail in response to questions nos. 4 and 5 below, if Congress did not also
adopt protection for the current owners of brownfield sites who engaged in voluntary
cleanups, many potentially useful brownfield sites would remain undeveloped.

Finally, protection of contiguous property owners is also an important brownfields
reform. The owners of property that is affected by migrating contamination need to
know that they will not be held liable under CERCLA, and they need to be able
to communicate the same assurance to lenders, purchasers, and tenants. Also, the
Superfund law should not act to place a stigma on their properties. Otherwise, the
number of undevelopable brownfields will grow as contamination moves off the
original site.

Question 4. You mentioned in your testimony that ‘‘without some degree of pre-
dictability and certainty—and without the promise of finality after a successful vol-
untary cleanup—many well situated and otherwise prime brownfields will remain
idle for want of willing and able developers and lenders.’’ You didn’t mean to limit
this to prospective purchasers did you? In order to free these properties for redevel-
opment, isn’t it also appropriate to provide this finality to current owners and opera-
tors?

Response. As indicated in my response to question no. 3 above, we view
brownfield reform measures as a continuum. Each of these measures is separately
important in increasing the redevelopment of brownfields. Prospective purchaser
protection is highly significant, and most directly affects the National Realty Com-
mittee membership. With this reform by itself, we would expect to see a substantial
increase in the number of brownfield sites developed.

However, prospective purchaser protection is not the only reform measure that
would enhance the redevelopment of brownfields. Clearly, it is important to provide
liability protection for the current owners who either clean up property themselves
under a State voluntary cleanup program or who sell to prospective purchasers that
put the property in such a program. As described in my response to question no.
5 below, right now there are significant economic incentives for these current own-
ers not to sell these properties or develop the properties themselves. Providing pro-
tection to current owners who either voluntarily clean up their sites under State
programs or who sell to purchasers who do so would lead to the redevelopment of
even more brownfield sites than just providing prospective purchaser protection.
Similarly, more brownfield properties would be developed if Congress also protected
the owners of contiguous properties from CERCLA liability and removed the stigma
associated with their properties by including them as part of a designated CERCLA
site.

Question 5. If we don’t provide finality to the owners and operators of large re-
developable sites, won’t the most prime real estate parcels be simply fenced off and
kept off the market? In order to fix this, don’t we have to make some major changes
in the Superfund liability system?

Response. Providing protection to prospective purchasers would clearly result in
more brownfields being redeveloped, even if no other reform is adopted. But to more
fully promote brownfields development, providing ‘‘finality’’ to owners and operators
is clearly crucial.

Currently, the owners of many brownfield sites have several economic incentives
not to bring their properties back into productive use. As long as their properties
have not been designated for investigation and cleanup by EPA or the States, many
of these property owners consider themselves better off simply putting a fence
around their property and waiting. As long as the owner leaves a property inactive,
it is not required to test or otherwise investigate the contamination level at the
property. Waiting defers any environmental cleanup costs, and allows time for the
level of contamination to be reduced through natural processes such as dilution, at-
tenuation, and evaporation. Also, because the property is not productive, property
taxes may be reduced.
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Also, there are numerous economic disincentives to developing brownfield prop-
erties. An effort to develop the property will often accelerate environmental remedi-
ation costs. To obtain permits from governmental authorities and financing from
banks, property owners often have to test their properties and report contamination.
Once that happens, they may become subject to obligations to perform further inves-
tigations and undertake cleanups. In many instances, the development of a property
is indefinitely delayed as a property goes through the elaborate process of govern-
mental investigation and remediation. Thus, the environmental costs become due
early, but the economic benefit of development is deferred.

State voluntary cleanup programs were created to provide a mechanism to bring
brownfield programs back into productive use. They serve the governmental interest
in seeing that contaminated property is cleaned up and the property owner’s inter-
est in providing certainty as to the cost of cleanup and the amount of time cleanup
will take. Once a property owner is able to quantify the cost and time for cleanup,
the owner can make an informed decision about whether to go ahead with the
project. However, if an owner who completes a cleanup under a voluntary cleanup
program is not protected from further Federal or State enforcement action, the cost
and time to complete the project cannot be accurately estimated. Without the ability
to reliably estimate the cost and time factors many property owners will continue
to choose to wait.

The recently adopted lender protections and the proposed protection for new pur-
chasers are helpful in removing disincentives, but many brownfields will remain un-
developed unless Congress provides protection from Federal and State enforcement
actions for property owners who successfully participate in voluntary cleanup pro-
grams.

As indicated in my testimony, NRC welcomed recent legislation limiting lenders’
exposure to liability under Superfund. Nonetheless, lenders involved in brownfields
transactions will still have concerns about the value of the collateral and the credit-
worthiness of their borrowers. If a property that undergoes a voluntary cleanup may
be the subject of further Federal and State enforcement action, a lender may con-
sider the property inadequate collateral for the loan. Moreover, if the borrower may
be compelled to pay for further cleanup after having completed a voluntary cleanup,
a lender may consider the borrower uncreditworthy and deny the loan. Thus, with-
out the promise of finality after a successful voluntary cleanup, lenders may be re-
luctant to lend to borrowers who wish to develop brownfield sites.

Prospective purchaser relief would only affect a potential buyer of a brownfield,
and not the current owner who is, of course, the potential seller. If the current
owner is not also protected by finality at the end of a voluntary cleanup, that owner
will often have an economic incentive not to sell. An unprotected owner who sells
property to a prospective purchaser might become the principal target of a govern-
mental enforcement action. Therefore, selling the property to a new developer might
only accelerate the current owner’s environmental obligations. If the owner (or pro-
spective seller) cannot achieve a measure of certainty that once a voluntary cleanup
is completed it would not be subject to additional environmental liabilities, that
owner will often choose not to sell. As the number of willing sellers decreases so
will the number of prospective purchasers, and, therefore, the number of successful
brownfields projects.

Question 6. Are you aware of sites that your company, or other members of the
National Realty would have been willing to redevelop, but did not do so out of a
fear that you would be caught in the Superfund liability net? Will the provision of
some characterization grants be sufficient to address this problem.

Response. Numerous transactions involving contaminated or potentially contami-
nated properties have been avoided by our company and members of NRC because
of the risk of CERCLA liability.

Characterization grants are, of course, helpful insofar as they add to existing in-
formation about the likely extent of contamination (and, therefore likely cleanup
costs) at prime development sites. This information will often prove helpful to those
communities trying to attract outside investment in the redevelopment of these
sites. As I indicated in my testimony, business decisions can only be made respon-
sibly when all relevant information is available. If potential sellers are able to pro-
vide prospective purchasers with sophisticated (albeit preliminary) due diligence in-
formation this may prompt otherwise anxious buyers to look more seriously at the
property in question. Needless to say, preliminary characterization efforts (however
funded) are not, by themselves, sufficient to overcome buyer or lender anxiety about
cleanup liability where the due diligence turns up evidence of significant contamina-
tion.
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RESPONSE OF THE NATIONAL REALTY COMMITTEE TO AN ADDITIONAL QUESTION FROM
SENATOR CHAFEE

Question. Page 4 of your testimony seems to imply even if we codify prospective
purchaser protections and contiguous property owner protection; and even though
we recently passed lender liability protection last year; that more must be done on
liability to make many of these transactions work. Can you expand on this point.

Response. I am pleased to elaborate. As I described in my responses to Senator
Smith’s questions, protection of current owners who either cleanup properties under
State voluntary cleanup programs or who sell properties to purchasers who do so
is important in promoting brownfields redevelopment. Current owners should be en-
couraged in redeveloping their sites. Also, current owners should be reassured that
if they sell their sites to new purchasers, they will not be increasing or accelerating
their own liability.

As described in my response to Senator Smith’s question no. 5, the current system
creates disincentives for current owners either to develop their properties them-
selves or to sell to buyers who will do so. These disincentives need to be removed
and replaced by incentives to develop brownfields. Such incentives can be provided
by protecting a site owner who cleans up a site in accordance with a State voluntary
cleanup program from further Federal and State liability, and by providing similar
protection to a seller who sells the property to a buyer who performs the voluntary
cleanup.

Once again, we view these reforms as a continuum. Prospective purchaser protec-
tion, in and of itself, will jump start the redevelopment of brownfields. But provid-
ing finality to current owners, as well as to prospective purchasers, would be even
more effective in promoting brownfields redevelopment. Protecting contiguous prop-
erty owners is also vital to restoring brownfields. Each of these reforms is signifi-
cant in its own right; together, they provide the best framework for encouraging the
redevelopment of brownfields.

Æ
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