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DEPARTMENT OF EDUCATION AND
DEPARTMENT OF LABOR NOMINATIONS

Tuesday, December 5, 2017

U.S. SENATE,
COMMITTEE ON HEALTH, EDUCATION, LABOR, AND PENSIONS,
Washington, DC.

The Committee met, pursuant to notice, at 10 a.m. in room SD-
430, Dirksen Senate Office Building, Hon. Lamar Alexander,
Chairman of the Committee, presiding.

Present: Senators Alexander [presiding], Isakson, Collins, Cas-
sidy, Young, Murray, Casey, Franken, Bennet, Whitehouse, Bald-
win, Murphy, Warren, Kaine, and Hassan.

OPENING STATEMENT OF SENATOR ALEXANDER

The CHAIRMAN. The Senate Committee on Health, Education,
Labor, and Pensions will please come to order.

This morning, we are holding a confirmation hearing on Ken
Marcus, nominated to serve as Assistant Secretary for Civil Rights
at the Department of Education; Johnny Collett, nominated to
serve as Assistant Secretary for Special Education and Rehabilita-
tive Services at the Department of Education; Scott Mugno, nomi-
nated to serve as Assistant Secretary of Labor for Occupational
Safety and Health at the Department of Labor; Dr. William Beach,
nominated to serve as Commissioner of Labor Statistics at the De-
partment of Labor.

Senator Murray and I will each have an opening statement, and
then we will introduce the nominees. After their testimony, Sen-
ators will each have an opportunity to ask the nominees 5 minutes
of questions.

We have a competing hearing today with the Appropriations
Committee on these same issues. We are both Members of the Sub-
committee and Senator Murray is the Ranking Member, so for
some of this time, we will be going back and forth.

In a hearing in 2014, I had this exchange with the former Assist-
ant Secretary for Civil Rights at the Department of Education,
Catherine Lhamon.

“Alexander: Ms. Lhamon, you talk about something called
guidance, and I have here about 66 pages of guidance
under Title IX. Do you expect institutions to comply with
your Title IX guidance documents?”

“Lhamon: We do.”

“Alexander: You do? What authority do you have to do
that? Why do you not go through the same process of pub-

o))



2

lic comment that the [Department of Education] is going
through under the Clery Act?”

“Lhamon: Well, we would if there were regulatory
changes.”

“Alexander: Why are there not regulatory changes? You re-
quire 6,000 institutions to comply with this, correct?”
“Lhamon: We do.”

The problem with that exchange is that guidance documents are
not law.

Laws are created by this Congress, or in some cases, the Depart-
ment of Education may issue regulations within the authority that
Congress has granted, and an agency must follow proper proce-
dures that include public comment when it issues regulations.

Public comment is especially important when issues are complex
and have a great deal of difference of opinions. This certainly is
true on the issue of the standard of proof colleges must use when
investigating allegations of sexual misconduct.

In April 2011, the Education Department had issued guidance
under Title IX that told colleges for the first time the standard of
proof that must be used when investigating these allegations.

I was glad to see Secretary DeVos end this overreach and recog-
nize the difference between the law and guidance, and announce
that the Department will conduct the proper public rulemaking
process to hear from students, college administrators, and others to
help schools protect the safety and rights of all students.

The Office for Civil Rights has the important responsibility of en-
suring that Title IX and other civil rights laws, and the protections
they provide to all students, are fully enforced.

If confirmed, Mr. Marcus, I hope you will also recognize the dif-
ference between the law, which is binding, and guidance, which is
not.

Mr. Marcus, you have a deep understanding of civil rights issues,
having founded the Louis D. Brandeis Center for Human Rights
Under Law and having served as Staff Director of the United
States Commission on Civil Rights for 4 years. You also led the Of-
fice for Civil Rights at the Department of Education under Presi-
dent George W. Bush for a period of time when it did not have a
confirmed official in that office.

I have letters from 13 individuals and organizations who support
your nomination to lead the Office for Civil Rights, including the
Hillel organization, the largest Jewish campus organization in the
world. That organization said to us, “Mr. Marcus has been a long-
time champion for civil rights and for college students. We have
worked personally with him on several campuses across the coun-
try in response to specific issues of bigotry and discrimination, and
we have found him to be extremely skilled and knowledgeable in
civil rights laws. Mr. Marcus has been a true leader in fighting dis-
crimination.”

I ask unanimous consent to insert the letters into the record,
which they will be.

The CHAIRMAN. You were nominated on October 30. On Novem-
ber 8, the Committee received your Office of Government Ethics
paperwork, including your public financial disclosure and ethics
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agrei{ement. On November 28, we received your Committee paper-
work.

Now, Mr. Collett, five organizations support your nomination as
a result of your long history in special education.

I ask consent to insert those statements and letters into the
record, which they will be.

The CHAIRMAN. Mr. Collett, you have been a high school special
education teacher. You have served as Director of the Division of
Learning Services at the Kentucky Department of Education. Your
current role is Director of Special Education Outcomes at the Coun-
cil of Chief State School Officers.

You also previously served on the Board of Directors of the Na-
tional Association of State Directors of Special Education. The As-
sociation applauded you for having, “Worked with stakeholders in
the disability community at the local, state, and national levels.”

You were nominated on November 16. On November 28, the
Committee received your paperwork. On November 29, we received
your Office of Government Ethics paperwork, including your public
financial disclosure and ethics agreement.

Today, we also are considering two nominees for the Department
of Labor.

The first is Scott Mugno, to serve as Assistant Secretary of Labor
for Occupational Safety and Health at the Department of Labor.

The position is especially interesting to me because in the early
1970’s, my father received a call from Tennessee Governor Winfield
Dunn, who asked him to be a Commissioner on the first Tennessee
Occupational Safety and Health Review Commission. At the time,
my dad was the safety director at the smelting plant in Alcoa, Ten-
nessee.

I grew up seeing my father’s pride when the plant went a long
number of days without an accident, which instilled in me the im-
portance of workplace safety.

You can imagine, therefore, I have a lot of respect for your expe-
rience at FedEx, where you currently serve as the Vice President
for Safety, Sustainability, and Vehicle Maintenance for FedEx
Ground in Pittsburgh.

You have held legal positions at FedEx Express, Westinghouse,
and the U.S. Army JAG Corps.

Of special note, you have had the good judgment to live in Mem-
phis for 18 years

[Laughter.]

The CHAIRMAN ——where you and your wife raised your two
daughters.

You were nominated on November 1. On November 13, the Com-
mittee received your paperwork; on November 14, your Govern-
ment Ethics paperwork, including your public financial disclosure
and ethics agreement.

Mr. Mugno, I have two letters and statements from five organiza-
tions in support of your nomination that I would like to have in-
cluded in the record, and I ask consent that they be included.

The CHAIRMAN. Finally, as Commissioner of Labor Statistics, Dr.
Beach, you will oversee the Bureau that is responsible for collecting
and publishing the data that tells us how our economy is doing, in-
cluding the unemployment rate and changes in consumer prices.
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As fewer people have landlines, and more use cell phones and so-
cial media to communicate, it is getting harder to reach people in
order to obtain these figures.

There is also the challenge of how do you engage with the public
on these important figures without seeming like we are cherry
picking the best results?

Data itself is nonpartisan, and at the Bureau, you will be leading
an agency that collects data and does not make policy.

I hope you will have an opportunity at this hearing to tell us how
you plan to adapt to these challenges when you release the data
gathered through the Household and Community Surveys.

Dr. Beach, you are well equipped to lead this organization and
meet these challenges. You have been Chief Economist for the Sen-
ate Budget Committee from 2013 to January 2016. You were Direc-
tor at the Center for Data Analysis at the Heritage Foundation
prior to that. Currently, you are Vice President for Policy Research
at the Mercatus Center at George Mason University.

You were nominated on October 24. On October 28, we received
your Ethics paperwork. On November 21, we received your Com-
mittee paperwork.

Dr. Beach, I have received three letters of support for your nomi-
naicli%n that I would like to have included in the record, and they
will be.

The CHAIRMAN. Thanks to all of you for your willingness to serve.
I look forward to hearing from our nominees.

Senator Murray.

OPENING STATEMENT OF SENATOR MURRAY

%enator MuRrrAaY. Well, thank you very much, Chairman Alex-
ander.

Thank you to all of our nominees for being here and for your
willingness to serve in these important roles at the Department of
Education and Labor.

You all will be responsible for fighting for our students, our
workers, and our families even as we have watched this President
actively working to undermine the middle class’ access to oppor-
tunity and their financial security.

For me, one of the most appalling ways President Trump has
damaged our country is when it comes to civil rights and under-
mining the rights and safety of women, people of color, and people
with disabilities.

First of all, this should not be a surprise. There are some areas
where President Trump has broken his promises. I will talk about
those in a bit. But this is one where he has actually kept them.

This is a President who kicked off his campaign by calling Mexi-
cans criminals, who called for a ban on all Muslims coming to
America, who openly ridiculed a journalist with a disability, who
has openly demeaned women, who defended white supremacists
rallying in Charlottesville by saying they were, quote, “Many fine
people among them,” and sadly more.

This is an Administration that has worked every day to imple-
ment the vision of their leader, especially in education, rolling back
protections for transgender students, revoking Title IX guidance
that protects women and helps bring perpetrators of sexual assault
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to justice, halting investigations into systemic discrimination, and
again, the list goes on.

Two of the nominees here today to lead the Office for Civil Rights
and the Special Education and Rehabilitation Services will be in a
position to continue those appalling policies, make them worse, or
work with us to begin to reverse the damage. I am looking forward
to hearing more today about which direction they plan to go.

Now, those are some of the promises that President Trump kept,
but now, let us talk about some of the promises he has broken.

After more than a year on the campaign trail of telling workers
he would put them first, the Trump administration has done the
exact opposite and prioritized corporations’ profits over their em-
ployees.

He has refused to defend an Obama administration overtime rule
that would have ensured four million people, who work more than
40 hours a week, are paid what they deserve.

He allowed companies to continue to receive Federal contracts
paid with taxpayer money regardless of a company’s record on
wage and safety violations.

He has weakened health and safety protections for our workers,
opening the door for companies to put their employees’ lives and
livelihoods at risk to maximize profits.

Instead of using empirical data to make decisions about the econ-
omy, he has denied facts and, at times, lied about our Nation’s job
numbers.

These positions within the Department of Labor, the Occupa-
tional Safety and Health Administration, and the Bureau of Labor
Statistics Commissioner cannot continue this harmful pattern and
must, instead, rely on data for accurate information to prioritize
workers and our middle class.

There is a lot at stake here and I would like to go through what
I would like to hear from each of you today.

First, Mr. Marcus, you have been nominated to lead the Depart-
ment of Education’s Office for Civil Rights. OCR describes their
mission as to, quote, “Ensure equal access to education and to pro-
mote educational excellence throughout the Nation through vig-
orous enforcement of civil rights.”

Unfortunately, this Administration has been moving in the oppo-
site direction, and I have made it very clear, I believe the current
Acting Assistant Secretary, Candice Jackson, should be removed
from her position.

Not just because of the callous, and insensitive, and egregious
comments she made regarding sexual assault on college campuses.
But also because of the way she has worked to narrow the role of
that office, back away from progress made to protect transgender
students, take away tools and resources it has to protect students,
and move it away from that core mission I just stated.

I am very glad Secretary DeVos decided to nominate someone
else to replace Ms. Jackson. However, the Department has refused
to answer our inquiries on a number of troubling civil rights deci-
sions including the decision to guidance that clarifies transgender
students’ rights.

Mr. Marcus, you and I both share the goal of halting discrimina-
tion on the basis of race, ethnicity, or religion on college campuses,
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which is certainly an issue OCR will face in light of increased inci-
dents of hateful rhetoric and violence occurring on campuses and
in schools.

However, I do have concerns about your ability to stand up to
President Trump and DeVos, and do the right thing for our stu-
dents, which is something I plan to ask you about today.

Second, Mr. Collett, during her confirmation hearing in this very
room, Secretary DeVos did not seem to understand that IDEA is
Federal law and thought that states should get to decide whether
or not they are living up to the promise of IDEA.

The role you have been nominated for is responsible for improv-
ing education and employment opportunities for students with dis-
abilities. However, during your time at the Kentucky Department
of Education, the state was actually criticized for allowing frequent
use of seclusion and restraint in schools often used on students
with disabilities. Only after public outcry and work from the Pro-
tection and Advocacy Agency did Kentucky take steps to address
that.

Additionally, you told my staff, you support Secretary DeVos’ pri-
vatization agenda, which includes a $20 billion school voucher pro-
gram proposal. Voucher proposed programs do not support all of
the needs of students with disabilities.

I hope to hear from you today whether you will be willing to com-
mit to protecting students and to standing up to the Secretary if
she creates confusion or takes misguided steps for students with
disabilities.

Mr. Mugno, OSHA’s mission statement is to, quote, “Assure safe
and healthful working conditions for working men and women by
setting and enforcing standards, and providing training, outreach,
education, and assistance.”

As a member of the Chamber of Commerce’s leadership, you
fought against new OSHA safety rules and led efforts to undermine
their enforcement abilities. During your time at FedEx, there have
been a number of employee deaths, including just 2 weeks ago on
Thanksgiving.

I am concerned about your record that stands against everything
OSHA should stand for. I have major concerns about whether you
will stand up to workers or side with corporations, and I will ask
you about that today.

Finally, Dr. Beach, President Trump not only routinely ignores
factual information and spreads misinformation, but has explicitly
questioned the validity of BLS jobs numbers when they were not
in his favor.

If, or when, the economy begins to decline, I hope you will not
succumb to political pressure and put data and statistics ahead of
the President’s ego.

Students, workers, and families are counting on all four of you
to stand up to the President and harmful policies. I look forward
to hearing from each of you today on whether or not you plan to
do that.

As the Chairman indicated, we both have competing hearings
today. I am the Ranking Member on an Appropriations Committee
that is meeting right now too. I have read all of your statements
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and I will go down to the Committee hearing, and come back in
time for questions.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Murray.

I am pleased to welcome our four nominees. I thank you for offer-
ing to serve our country. Each nominee will have up to 5 minutes
for summarizing your remarks, and then we will go to a 5 minute
round of questions.

I have introduced each of the nominees pretty well in my opening
statement, so I will do it briefly now.

Ken Marcus is the first nominee. He is joined today by his wife
and daughter, and other members of his family. We welcome you,
as we do other family members today.

As President and General Counsel of the Louis D. Brandeis Cen-
ter for Human Rights Under Law, Mr. Marcus has worked to ac-
complish the Center’s mission of, “Advancing the civil and human
rights of the Jewish people and promoting justice for all.”

Johnny Collett’s wife, Jennifer, is with him today. We welcome
you. Mr. Collett’s current role as Director of Special Education Out-
comes, the Council of Chief States School Officers has given him
many opportunities to focus on helping states improve outcomes
and set high expectations for students with disabilities.

Joining Scott Mugno today are his wife and mother, and other
members of this family. Welcome to you.

Mr. Mugno has worked for FedEx since 1994 and held a variety
of positions working to ensure workers’ safety. During his time at
FedEx, Mr. Mugno has twice received the company’s highest honor,
the Five Star Award for his safety leadership.

Our last nominee is William Beach. He is joined today by friends
in the audience. Welcome to all of them.

Like I said in my opening statement, Dr. Beach has a wealth of
experience in economics and data analytics.

Welcome to all of our witnesses.

Mr. Marcus, you may begin your testimony.

STATEMENT OF KENNETH MARCUS

Mr. Marcus. Thank you.

Mr. Chairman, Ranking Member Murray, and Members of this
Committee.

It is an honor to appear before you today as the nominee for the
position of Assistant Secretary for Civil Rights, U.S. Department of
Education. I would like to thank President Trump for nominating
me and Secretary DeVos for her support.

I am also grateful for the hardworking professionals with whom
I had the opportunity to work during my prior tenure with the U.S.
Department of Education’s Office for Civil Rights. They have dedi-
cated themselves to the principle of equal access to education and
to promoting educational excellence through vigorous enforcement
of civil rights.

Finally, I would like to acknowledge my gratitude to the teach-
ers, mentors, colleagues, family and friends who have helped me
along the way, especially my wife Stephanie and daughter
Shoshana who, as you indicated Mr. Chairman, are both here with
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me today, together with my sister Bonita Moore and her husband
Garrett Moore.

At her confirmation hearing, Secretary DeVos described her view
that, “Every child in America deserves to be in a safe environment
that is free from discrimination.” She has subsequently emphasized
that, “Educational institutions have a responsibility to protect
every student’s right to learn in a safe environment and to prevent
unjust deprivations of that right.”

I share those objectives, and it would be a great honor to join
Secretary DeVos at the Department of Education and work to carry
them out.

Should I be granted the honor of confirmation to the position of
Assistant Secretary for Civil Rights, I would bring to the position
legal, management, and civil rights experience developed over a 25-
plus year career as a civil rights lawyer, university instructor,
think tank executive, former Education Department employee, and
most recently, as Founder and President of the Louis D. Brandeis
Center for Human Rights Under Law.

While I was delegated the authority of Assistant Secretary for
Civil Rights, OCR issued policy guidance reminding universities
and colleges, as well as public elementary and secondary school
leaders, of their obligation to establish Title IX grievance proce-
dures and coordinators.

This was important because we had found in the course of our
compliance reviews that several recipients were failing to secure
the rights of their students under Title IX.

OCR also issued policy guidance, during my tenure, clarifying
the rights of Jewish, Sikh, Muslim, and other religious minority
students from discrimination on the basis of their ethnicity or na-
tional origin. No student at a federally assisted school or college
should face this form of discrimination or harassment. This is a
subject on which I have continued to dedicate a significant portion
of my time since leaving the Government.

In addition, working with OCR’s career professionals, I expanded
OCR’s program of proactive compliance reviews.

For example, I devoted considerable effort to a nationwide en-
forcement initiative to ensure that racial and ethnic minority stu-
dents and English language learners were not inappropriately
placed in special education programs that were unsuitable to their
needs. We were particularly concerned that some of these children
simply lacked access to research-based reading programs, and their
inability to read led to erroneous placements for them.

I also oversaw a nationwide enforcement initiative to eliminate
barriers to access for post secondary students with disabilities.
Areas of focus for these compliance reviews included accessibility to
residence halls, classrooms, and academic buildings.

I am honored by the possibility of returning to public service, be-
cause I can think of no higher calling than to enforce the principles
of equal justice, and to provide greater opportunities for students
across this great country.

If my nomination is confirmed, I would approach this position
with abiding respect for OCR; with deep respect for the agency’s
role, responsibilities, and limitations within the constitutional
structure; and with profound appreciation of the weighty respon-
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sibilities that come with serving our Nation’s families, children,
and learners in this way.

I would work to strengthen OCR, to preserve civil rights, to seek
equal justice for all, to respect the rule of law, and to promote pub-
lic confidence. The Members of this Committee are critically impor-
tant partners in pursuing those goals.

Again, I thank you for considering my nomination, and for giving
me the opportunity to appear before you. I look forward to answer-
ing any questions that you might have.

[The prepared statement of Mr. Marcus follows:]

PREPARED STATEMENT OF KENNETH MARCUS

Chairman Alexander, Ranking Member Murray, and Members of this Committee:

It is an honor to appear before you today as the nominee for the position of Assist-
ant Secretary for Civil Rights, U.S. Department of Education. I would like to thank
President Trump for nominating me and Secretary DeVos for her support.

I am also grateful for the hardworking professionals with whom I had an oppor-
tunity to work during my prior tenure with the U.S. Department of Education’s Of-
fice for Civil Rights (OCR). They have dedicated themselves to the principle of equal
access to education and to promoting educational excellence through vigorous en-
forcement of civil rights.

Finally, I would like to acknowledge my gratitude to the teachers, mentors, col-
leagues, family, and friends who have helped me along the way, especially my wife
Stephanie and daughter Shoshana, who are both here with me today, together with
my sister Bonita Moore and her husband Garrett Moore.

At her confirmation hearing, Secretary DeVos described her view that, “Every
child in America deserves to be in a safe environment that is free from discrimina-
tion.” She has subsequently emphasized that “educational institutions have a re-
sponsibility to protect every student’s right to learn in a safe environment and to
prevent unjust deprivations of that right.” I share those objectives, and it would be
a great honor to join Secretary DeVos at the Department of Education and work
to carry them out.

Should I be granted the honor of confirmation to the position of Assistant Sec-
retary for Civil Rights, I would bring to the position legal, management, and civil
rights experience developed over a 25+ year career as a civil rights lawyer, univer-
sity professor, think tank executive, former Education Department employee, and
most recently as founder and president of The Louis D. Brandeis Center for Human
Rights Under Law.

While I was delegated the authority of Assistant Secretary for Civil Rights, OCR
issued policy guidance reminding universities and colleges, as well as public elemen-
tary and secondary school leaders, of their obligation to establish Title IX grievance
procedures and coordinators. This was important because we had found, in the
course of our compliance reviews, that several recipients were failing to secure the
rights of their students under Title IX.

OCR also issued policy guidance, during my tenure, clarifying the rights of Jew-
ish, Sikh, Muslim, and other religious minority students from discrimination on the
basis of their ethnicity or national origin. No student at a federally assisted school
or college should face this form of discrimination or harassment. This is a subject
on which I have continued to dedicate a significant portion of my time since leaving
the government.

In addition, working with OCR’s career professionals, I expanded OCR’s program
of proactive compliance reviews. For example, I devoted considerable effort to a na-
tionwide enforcement initiative to ensure that racial and ethnic minority students
and English language learner students were not inappropriately placed in special
education programs that were unsuitable to their needs. We were particularly con-
cerned that some of these children simply lacked access to research-based reading
programs, and their inability to read led to erroneous placements for them.

I also oversaw a nationwide enforcement initiative to eliminate barriers to access
for post secondary students with disabilities. Areas of focus for these compliance re-
views included accessibility to residence halls, classrooms and academic buildings.

I am honored by the prospect of returning to public service, because I can think
of no higher calling than to enforce the principles of equal justice and provide great-
er opportunities for students across this great country.
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If my nomination is confirmed, I will approach this position with abiding respect
for OCR; with deep respect for the agency’s role, responsibilities, and limitations
within the constitutional structure; and with profound appreciation of the weighty
responsibilities that come with serving our nation’s families, children, and learners
in this way. I will work to strengthen OCR; to preserve civil rights; to seek equal
justice for all; to respect the rule of law; and to promote public confidence. The
Members of this Committee are critically important partners in pursuing those
goals.

Again, I thank you for considering my nomination and for giving me the oppor-
tunity to appear before you. I look forward to answering any questions that you
might have.

The CHAIRMAN. Thank you, Mr. Marcus.
Mr. Collett, welcome.

STATEMENT OF JOHNNY COLLETT

Mr. CoLLETT. Chairman Alexander, Ranking Member Murray,
and Members of the Committee.

I am humbled by the President’s nomination and grateful for the
Secretary’s trust. If confirmed by this Committee, I am eager and
excited to serve the millions of children, youth, and adults with dis-
abilities in our country as the Assistant Secretary for the Office of
Special Education and Rehabilitative Services.

I am thankful for the support that this nomination has received
from many national organizations, former colleagues, teachers,
principals, parents, and families who work every day to improve
outcomes for individuals with disabilities.

I want this Committee to know that I hold that in trust and will
work as hard, as strategically and as collaboratively, as possible to
ensure that we deliver on the promises that we have made to chil-
dren, families, and individuals with disabilities in this country.

The mission of the office for which I have been nominated is to,
“Improve early childhood, educational, and employment outcomes
and raise expectations for all people with disabilities, their fami-
lies, their communities, and the Nation.” This mission is consistent
with what I believe. It is consistent with how I have led and it is
consistent, frankly, with who I am.

Before I get into other comments that I am thankful to share
with you today, I would like to tell you about an encounter that I
had recently in a store in our hometown.

While in a checkout lane, I heard someone call my name from
across the store. I turned and immediately recognized the indi-
vidual as one of my former students. We shared updates about our
lives, and just generally got caught up, and had a brief conversa-
tion.

But when I got in the car, I mentioned something to my wife that
I would like to share with this Committee today at the beginning
of these proceedings.

What stood out to me the most about seeing my former student
is that he appeared happy, proud of what he had accomplished, and
clearly confident about his future.

Now, I expect that we will talk about a number of things today,
and I am looking forward to responding to your questions. But I
want to be honest about something from the beginning.
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Regardless of the particular matters that we will discuss or the
specific issues at hand, the lens through which I will seek to proc-
ess, and understand, and respond to your questions will be that of
the child, the student, the adult with a disability, and what will en-
sure that they have an equitable opportunity to be successful.

While it is true that we all, individually and as a Nation, have
a stake in the success of children, youth, and adults with disabil-
ities, no one has more of a stake in their lives than they do. This
will be my lens today, and each day that I serve in this role, if con-
firmed.

Before I began my career as an educator, I was a church pastor
for 10 years. While a different role, to be sure, during those years.
I believe that is where my commitment to individuals, their par-
ticular strengths and needs, and the supports that we could help
them achieve the success that they envisioned were really firmly
established. This commitment continued to be shaped as I began
my public education career.

I came into the teaching profession through an alternative route.
In fact, I began my career as a teacher as an emergency certified
teacher. I quickly achieved full certification and have continued
since then to be guided by a growing, and what has become an in-
tense, focus on individuals with disabilities and their families.
Their strengths, their needs, and how we best support them to
achieve the outcomes that we, and most importantly they, envision.

I am proud of the work I did as a high school special education
teacher in Kentucky, the work I then had the pleasure to lead as
the State Director for special education in Kentucky, and the work
I have most recently led as Director for Special Education Out-
comes at the Council of Chief State School Officers.

But if I may, Mr. Chairman, what I am most proud of is to be
my wife’s husband, my children’s father, my parents’ son, and my
brother’s brother. From my view, the extent to which I have been,
or will be, successful will be measured most importantly by my
faithfulness to God and, as a result, my faithfulness to them.

Through all of the work I have been honored to lead, I have dem-
onstrated a commitment to raising expectations and improving out-
comes for individuals with disabilities and their families. Collabo-
rating meaningfully and effectively with any and all who have a
stake in their success. If confirmed, I will continue to demonstrate
these commitments.

To summarize, while the challenges and opportunities we face
are complex, my philosophy is pretty simple. I believe that all chil-
dren, youth, and adults with disabilities in this country deserve an
equitable opportunity to be successful.

But there is only one way for all to mean “all”. The only way for
all to mean “all” is that it has to mean “each”. To ensure that each
child, and each youth, and each adult with a disability has equi-
table access to the opportunities they need to be successful, re-
quires that we must have different, deep, and sometimes difficult
conversations.

Perhaps I am being naive, but I believe we can do that, and do
it effectively, in service to individuals and families across this coun-
try.



12

It is my view that the kids we run into at the store, or wherever,
deserve nothing less from the adults who are charged with their
care and the ones who have promised to help prepare them for life
after they leave our systems of education.

Thank you for your time, and thank you for the opportunity to
be here, and I look forward to answering your questions.

[The prepared statement of Mr. Collett follows:]

PREPARED STATEMENT OF JOHNNY COLLETT

Thank you, Chairman Alexander, Ranking Member Murray, and Members of the
Committee. I am humbled by the President’s nomination and grateful for the Sec-
retary’s trust. If confirmed, I am eager to serve our Nation’s millions of children,
youth, and adults with disabilities and their families as Assistant Secretary for the
Office of Special Education and Rehabilitative Services (OSERS).

I am thankful for the support this nomination has received from many national
organizations, current and former colleagues, teachers, principals, parents and fami-
lies who work every day to improve outcomes for individuals with disabilities. I hold
this in trust and will work as hard, as strategically, and as collaboratively as I can
to ensure that we deliver on the promises we have made to individuals and families
in this country.

The mission of the office which I have been nominated to lead is to “improve early
childhood, educational, and employment outcomes and raise expectations for all peo-
ple with disabilities, their families, their communities, and the Nation.” This mis-
sion is consistent with what I believe, how I have led, and, frankly, who I am.

Before I get into other comments that I'm thankful to have the opportunity to
share with you today, I would like to tell you about an encounter I had recently
at a local store in our hometown. While in the check-out lane, I heard someone call
my name from across the store. When I turned, I immediately recognized the indi-
vidual as one of my former students. We shared updates about our lives, and had
a good, though brief conversation. When I got in the car, I mentioned something to
my wife that I would like to share with you at the beginning of these proceedings.
What stood out the most to me about seeing my former student that day, is that
he appeared happy, proud of what he had accomplished, and clearly confident about
his future.

Now, I expect that we will talk about a number of things today, and I'm looking
forward to responding to your questions. But I want to be honest about something
from the beginning . . . Regardless of the particular matters at hand or the specific
issues that we may discuss, the lens through which I will process and respond to
your questions will be that of the child, the student, or the adult with a disability,
and what will ensure that they have an equitable opportunity to be successful.
While we all—individually and as a nation—have a stake in the success of children,
youth, and adults with disabilities, no one has more of a stake in their success than
they do. This will be my lens today, and each day that I serve in this role, if con-
firmed.

Before I began my career as an educator, I was a church pastor for about 10
years. While a different role, to be sure, it was during those years that my commit-
ment to individuals, their particular strengths and diverse needs, and the supports
that would help them achieve the life they envisioned, was firmly established. That
commitment continued to be shaped as I began my career in public education. I
came into the teaching profession through an alternative route. In fact, I began my
education career as an emergency certified teacher. I quickly achieved full certifi-
cation and have continued since then to be guided daily by a growing and intense
focus on individuals with disabilities and their families, their strengths and needs,
and how we best support them to achieve the outcomes that we, and most impor-
tantly they, envision.

I'm proud of the work I did as a high school special education teacher, the work
I then had the pleasure to lead as the state director for special education in Ken-
tucky, and the work I have most recently led as the director for special education
outcomes at the Council of Chief State School Officers. But, if I may, what I am
most proud of is to be my wife’s husband, my children’s father, my parents’ son, and
my brother’s brother. From my view, the extent to which I have been, or will be
successful, will be measured most importantly by my faithfulness to God and, as a
result, my faithfulness to them.
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Through all of the work I have been honored to lead, I have demonstrated a com-
mitment to raising expectations and improving outcomes for children, youth, and
adults with disabilities, and to collaborating meaningfully and effectively with any
and all who have a stake in their success. If confirmed, I will continue to dem-
onstrate these commitments.

To summarize, while the challenges and opportunities we face are complex, my
philosophy is pretty simple. I believe that ALL children, youth, and adults with dis-
abilities in this country deserve an equitable opportunity to be successful in school
and beyond. But there is only one way for all to mean “all”. For all to mean ALL,
it has to mean EACH. To ensure that each child, each youth, and each adult with
a disability has equitable access to the opportunities, resources, and supports they
need to be successful, requires that we must have different, deep, and sometimes
difficult conversations. Perhaps I'm being naive, but I believe we can do that, and
do it effectively, in service to individuals with disabilities and their families.

It is my view that the kids we run into at the store, or wherever, deserve nothing
less from the adults who are charged with their care and who have promised to help
prepare them for life after they leave our system of education.

The CHAIRMAN. Thank you, Mr. Collett.
Mr. Mugno, welcome.

STATEMENT OF SCOTT MUGNO

Mr. MucNo. Thank you, Mr. Chairman, Ranking Member Mur-
ray, and distinguished Members of the Committee.

I appreciate your valuable time in conducting this hearing.

It is an honor to be here as President Donald J. Trump’s nominee
for Assistant Secretary of Labor for the Occupational Safety and
Health Administration. I thank the President for the nomination
and Secretary Alexander Acosta for his recommendation and sup-
port.

Of course, I thank my family members, friends, and colleagues
who are here today or watching today’s hearing for their support
and love.

In particular, with me here today is my best friend and wife of
34 years, Sharon Bedell Mugno. Our life’s journey has been amaz-
ing and much of that is because of her. Our two daughters and son-
in-law were unable to attend today, but Madeline and Will
Boulware and Kaitlin Mugno are watching and here in spirit.

Nothing was going to stop Marilyn Mugno, my mother, from
traveling from Cape Cod to be here today. I want to thank my sis-
ter Cheryl Mugno and brother-in-law William Trompeter for ensur-
ing Mom traveled here safely, as well as both of them being here
to support me today. Additionally, I am also pleased that their son,
my nephew Luke Trompeter, could be here.

I am also grateful for the support and love of my sister Denise
Dorado, Sharon’s parents, Alice and Bob Bedell, as well as the
guidance from my cousin, Colonel Howard Wayne Crawford, Jr.,
U.S. Army Retired, all who are watching today.

Finally, I have no doubt Anthony Mugno, Jr., Tony, my father,
is watching from above and is very proud today as well.

Many have asked me why I am interested in this position. The
answer is easy. First, is to serve my country again. I did so in my
career in the U.S. Army Judge Advocate General’s Corps. That
service launched me on the successful career path that brings me
here today.
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Should I be confirmed, this tour of duty will allow me to give
back to my country using all the experiences it gave me the oppor-
tunity to have over the years.

Second, in the safety profession, there is no higher calling and
few higher positions than this one. The opportunity to fulfill
OSHA'’s mission to assure safe and healthful working conditions for
all working men and woman is an honor and noble work.

If confirmed, I will work hard every day, side by side with the
best safety professionals at America’s ultimate safety department,
OSHA, to fulfill that important mission.

Safety professionals, regardless of what sector they come from,
all have the same goal: safety. The discussions or debates on how
to reach that goal can, at times, lead some to believe one side or
another does not believe in the goal. Nothing could be further from
the truth.

A top priority of mine is to lead and facilitate transparent discus-
sions between those safety professionals in our mutual quest to ful-
fill the goal.

I also want to assure you my experiences have given me a fairly
rounded view of the safety arena.

For instance, I fully respect the role organized labor has played
in the safety arena over its history. In my first safety position with
the FedEx organization, my safety team and I worked with the
Flight Safety Department and the Pilot’s Union to address and re-
solve hazardous materials issues. We also worked with them on in-
fectious disease prevention and control during the 2009 pandemic.

This collaboration and mutual respect is vital to making Amer-
ica’s workplaces safe.

Last, when I was in college and before I went to law school, 1
worked in Macy’s Department Store in Queens, New York. I be-
longed to Local 1-S, AFL-CIO and for the better part of my last
year there, I was the Shop Steward for the department. Yes, I
wrote grievances and some of them for safety.

As the discussions I have had with some of you last week re-
vealed, the issues are many, they are diverse and as we all know,
the resources limited. If I am given the opportunity to serve, I look
forward to working with all of you, and Secretary Acosta, to make
the workplace a safer and healthier place while always abiding by
the OSHA mission and its laws.

I look forward to your questions, and I again thank you for this
opportunity today, Mr. Chairman.

[The prepared statement of Mr. Mugno follows:]

PREPARED STATEMENT OF SCOTT MUGNO

Thank you, Mr. Chairman, Ranking Member Murray, and distinguished Members
of the Committee. I appreciate your valuable time in conducting this hearing.

It is an honor to be here as President Donald J. Trump’s nominee for Assistant
Secretary of Labor for the Occupational Safety and Health Administration. I thank
the President for the nomination and Secretary Alexander Acosta for his rec-
ommendation and support.

Of course I thank my family, friends and colleagues who are here today or watch-
ing today’s hearing for their support and love.

In particular, and with me here today is my best friend and wife of thirty four
years, Sharon Bedell Mugno. Our life’s journey has been amazing and much of that
is because of her. Our two daughters and son-in-law were unable to attend today
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but Madeline and Will Boulware and Kaitlin Mugno are watching and here in spirit
with us.

Nothing was going to stop Marilyn Mugno, my mother, from traveling from Cape
Cod to be here today. I thank my sister Cheryl Mugno and brother-in-law William
Trompeter for ensuring Mom traveled here safely as well as both of them being here
to support me as well. I am also pleased their son, my nephew, Luke Trompeter
could be here.

I am also grateful for the support and love of my sister Denise Dorado, Sharon’s
parents, Alice and Bob Bedell as well as the guidance from my cousin, COL Howard
Wayne Crawford, Jr., U.S. Army Retired, all who are watching today. Finally, I
have no doubt Anthony Mugno, Jr.—Tony—my father, is watching from above and
is very proud today.

Many have asked me why I am interested in this position. The answer is easy.
First, to serve my country again. I did so earlier in my career in the U.S. Army
Judge Advocate General’s Corps. That service launched me on the successful career
path that brings me here today. Should I be confirmed, this tour of duty will allow
me to give back to my country using all the experiences it gave me the opportunity
to have over the years.

Second, in the safety profession, there is no higher calling and few higher posi-
tions than this one. The opportunity to fulfill OSHA’s mission to assure safe and
healthful working conditions for all working men and woman is an honor and noble
work. If confirmed, I will work hard every day—side by side with the best safety
professionals at America’s ultimate safety department, OSHA—to fulfill that impor-
tant mission.

Safety professionals—regardless of what sector they come from—all have the
same goal: Safety. The discussions or debates on how to reach that goal can, at
times, lead some to believe one side or another doesn’t believe in the goal. Nothing
could be further from the truth. A top priority of mine is to lead and facilitate trans-
p}?rent 1discussions between those safety professionals in our mutual quest to fulfill
the goal.

I also want to assure you my experiences have given me a fairly rounded view
of the safety arena. For instance, I fully respect the role organized labor has played
in the safety arena over its history. In my first safety position within the FedEx
organization, my safety team and I worked with the Flight Safety Department and
the Pilot’s Union to address and resolve hazardous materials issues. We also worked
with them on infectious disease prevention and control during the 2009 pandemic.
This collaboration and mutual respect is vital to making America’s workplaces safe.
Last, when I was in college and before I went to law school I worked in Macy’s De-
partment Store in Queens, New York. I belonged to Local 1-S, AFL-CIO and for the
better part of the last year there, I was the Shop Steward for my department. Yes,
I wrote grievances and some of them for safety issues.

As the discussions I had with some of you last week revealed, the issues are
many, they are diverse and as we all know, the resources limited. If I am given the
opportunity to serve, I look forward to working with all of you, and Secretary Acosta
to make the workplace a safer and healthier place while always abiding by the
OSHA mission and its laws.

I look forward to your questions and I again thank you for this opportunity today.

The CHAIRMAN. Thank you, Mr. Mugno.
Dr. Beach, welcome.

STATEMENT OF WILLIAM BEACH

Dr. BEACH. Mr. Chairman, Ranking Member Murray, and Mem-
bers of this Committee.

Let me join all of the nominees who have come before you in
thanking this Committee for inviting me here today. I am honored
that the President nominated me for this position of public trust.
I thank the President for the nomination and Secretary Alexander
Acosta for his recommendation and support.

I admire, as all of you do, the Bureau of Labor Statistics and I
join you in the common cause of defending its independence and its
integrity.
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BLS continues to be the preeminent source for workforce, price,
and productivity data. Much of the private and public sectors re-
quire this information to function well, if to function at all. Mar-
kets trade on BLS information, policymakers change laws based on
their data, and businesses arrive at crucial decisions using the sta-
tistical products that BLS produces.

How would I approach this position, should I be confirmed?

I come to this nomination with a long public record of policy re-
search. Underlying this record are principles that have guided my
career. These principles, I submit, are more important and relevant
to the position to which I have been nominated than most of the
essays and projects that bear my name.

I can state these principles in the form of three commitments.

First, a commitment to discovering and developing high quality
data to understand better the economic and social worlds.

Second, a commitment to building innovative statistical and
model-based tools that advance our understanding of how public
policy affects social and economic activity.

Third, a commitment to defending our public data systems
through objective analysis and transparency.

First, I maintain a commitment to discovering and developing
high quality data. As everyone here knows, the economic and social
world does not deliver a package of data to us each day attached
with a note, “Here is everything you need today to understand
what is going on.”

Rather, we have to work hard to find the right and reliable data
for making sense out of what would otherwise be a chaos of incom-
prehensible activities.

I have argued many times that the National Income and Product
Accounts, and the labor and price data bases of the Bureau of
Labor Statistics are among the 20th century’s greatest inventions.
Together they constitute our national economic accounting system,
a true national treasure, and they reliably provide invaluable infor-
mation to private and public decision makers struggling to draw in-
sights from social and economic activity.

Note, however, that this accounting system is entirely an inven-
tion of the human mind. None of this exists in nature. Economists,
statisticians, sociologists, and other professionals have had to dis-
cover the data, defend their insights in ruthless peer review, and
find funding to sustain what they have discovered.

Second, I maintain a commitment to building analytical tools
that will give policymakers better and timelier insights on how pol-
icy change might affect economic activity. Data alone tells us little
about economic and social relationships around us.

For example, the Census Bureau produces amazing data on the
dynamics of business formation, on the creation and closing of busi-
nesses, and the jobs created and lost in those businesses.

However, the information collected does not tell us how business
and job change rates affect Government revenues, the output of the
economy, or the productivity of labor. These relationships can be
captured only in simple, and sometimes complex, models of eco-
nomic activity.

Finally, I am committed to defending our public data systems.
For the handful of people who have followed my work on public
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data, I am hopefully known for advancing tough standards of
transparency and disclosure.

For example, I began work on public disclosure of Federal out-
lays and grants years before Senators Obama and Coburn led the
successful effort to create USASpending.gov.

I supported nonpartisan efforts for the passage of the Data Act.
When I served on the Republican staff of the Senate Budget Com-
mittee, I worked with Senator Murray’s office to advance the Evi-
dence-Based Policymaking Commission Act of 2015.

I have even flustered successive directors of the Congressional
Budget Office by my critique of their failure to disclose their work
adequately.

If confirmed, I will work hard to advance the integrity of the Bu-
reau, continue its legacy as a preeminent source of public data, and
maintain the neutrality and objectivity that is indispensable to our
Nation’s growing economy.

I thank you, again, for the opportunity to appear before you and
to briefly describe the commitments that would guide my tenure as
Commissioner of the Bureau of Labor Statistics.

Mr. Chairman, I look forward to your questions.

[The prepared statement of Dr. Beach follows:]

PREPARED STATEMENT OF WILLIAM BEACH

Mr. Chairman, Ranking Member Murray, and Members of this Committee.

Let me join all of the nominees who have come before you in thanking this Com-
mittee for inviting me here today. I am honored that the President nominated me
for this position of public trust. I thank the President for the nomination and Sec-
retary Alexander Acosta for his recommendation and support.

I admire, as all of you do, the Bureau of Labor Statistics; and I join you in the
common cause of advancing its independence and integrity.

BLS continues to be the pre-eminent source for workforce, price, and productivity
data. Much of the private and public sectors require this information to function
well, if to function at all. Markets trade on BLS information, policymakers changes
laws based on their data, and businesses arrive at crucial decisions using the statis-
tical products that BLS produces.

How would I approach the position, should I be confirmed? I come to this nomina-
tion with a long public record of policy research. Underlying this record are prin-
ciples that have guided my career. These principles, I submit, are more important
and relevant to the position to which I'm nominated than most of the essays and
projects that bear my name.

I can state these principles in the form of three commitments:

e Commitment to discovering and developing high quality data to understand
better the economic and social world.

o Commitment to building innovative statistical and model-based tools that ad-
vance our understanding of how public policy affects social and economic activ-
ity.

e Commitment to defending our public data systems through objective analysis
and transparency.

First, I maintain a commitment to discovering and developing high quality data.
As everyone here knows, the economic and social world does not deliver a package
of data to us each day with a note, “here’s everything you're going to need today
to understand what’s going on.” Rather, we have to work hard to find the right and
reliable data for making sense out of what would otherwise be a chaos of seeming
incomprehensible activities.

I have argued many times that the National Income and Product Accounts and
the labor and price data bases of the Bureau of Labor Statistics rank among the
20th Century’s greatest inventions. Together they constitute our national economic
accounting system, a true national treasure, and they reliably provide invaluable in-
formation to private and public decisionmaker struggling to draw insights from so-
cial and economic activity.
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Note, however, that this accounting system is entirely an invention of the human
mind. None of this exists on its own in nature. Economists, statisticians, sociolo-
gists, and other professionals had to discover data, defend their insights in a ruth-
less process of peer review, and find funding to sustain what they had discovered.

Second, I maintain a commitment to building analytical tools that will give policy-
makers better and timelier insights on how policy change might affect economic ac-
tivity. Data alone tells us little about economic and social relationships. For exam-
ple, the Census Bureau produces amazing data on the dynamics of business forma-
tion: creation and closing of businesses and the jobs created or lost in those busi-
nesses. However, the information collected does not tell us how business and job
change rates affect government revenues, the output of the economy, or the produc-
tivity of labor. These relationships can best be captured in simple or sometimes com-
plex models of economic activity based on sound economic and social theory.

Finally, I am committed to defending our public data systems. For the handful
of people who have followed my work on public data, I am hopefully known for ad-
vancing tough standards of transparency, disclosure, and non-partisanship. For ex-
ample, I began work on public disclosure of Federal outlays and grants years before
Senators Obama and Coburn led the successful effort to create USASpending.gov.
I supported non-partisan efforts for passage of the Data Act, and, when I served on
the Republican Staff of the Senate Budget Committee, I worked with Senator
Murray’s office to advance the Evidence-Based Policymaking Commission Act of
2015. I have even flustered successive directors of the Congressional Budget Office
by my critique of their failure to disclose their work adequately.

If confirmed, I will work hard to advance the integrity of the Bureau, continue
its legacy as a pre-eminent source for public data, and maintain the neutrality and
objectivity that is indispensable to our nation’s growing economy.

I thank you, again, for the opportunity to appear before you and to briefly de-
scribe the commitments that would guide my tenure as Commissioner of the Bureau
of Labor Statistics.

I look forward to answering your questions.

The CHAIRMAN. Thank you, Dr. Beach.

Thanks to each of you for your willingness to serve, and your
broad backgrounds, and the letters of support from so many dif-
ferent organizations that I have put into the record.

We will now begin a 5 minute round of questions and I will begin
it.

Mr. Marcus, the Title IX guidance that the Department of Edu-
cation issued in April 2011 established preponderance of the evi-
dence as the standard of proof for cases of campus sexual mis-
conduct.

Would you agree that complex and important issues like that
should be defined by Congress or through a rulemaking instead of
through guidance?

Mr. MARCUS. Yes, sir.

The CHAIRMAN. What is the appropriate role of guidance? What
is the difference between guidance—you referred to a couple of
times?in your testimony—and rulemaking or a law passed by Con-
gress?

Mr. MARcUS. Well, yes, sir.

Congress passes the laws. Executive agencies, like the Office for
Civil Rights, may have delegated authority to supplement that
with regulations under the Administrative Procedures Act and
other statutes.

There are occasions, however, when agencies like the Office for
Civil Rights have the discretion to issue guidance materials like
“Dear Colleague,” letters that do not change the law in any way.

The CHAIRMAN. Are they binding on——

Mr. MARcUS. No, sir.

The CHAIRMAN ——the 6,000 colleges and universities?
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Mr. Collett, what is your view of the difference between guidance
and rulemaking?

Mr. COLLETT. Thank you, Mr. Chairman, for the question.

With respect to guidance, I think guidance provides an oppor-
tunity to clarify something that is in a statute or a regulation, and
not to impose new requirements.

The CHAIRMAN. Is the guidance binding?

Mr. COLLETT. No, sir.

The CHAIRMAN. Mr. Mugno, is the guidance binding?

Mr. MuGNoO. Thank you, Mr. Chairman.

Guidance is guidance. Rules are rules. Laws are laws. Guidance
should only be used to understand those rules.

The CHAIRMAN. Mr. Mugno, OSHA exists to help ensure safety
for 130 million workers at over eight million work sites. You have
2,100 inspectors.

I am intrigued by OSHA’s Voluntary Protection Program which
Senators Enzi and Bennet have introduced legislation to expand.

That seems to me to be a good way to get OSHA out of the busi-
ness of playing “got you” with 130 million workers at eight million
work sites by creating an environment in most of the sites of coop-
eratively working together to create safe workplaces, and then fo-
cusing your inspectors on the higher risk work sites.

What is your view of legislation like that offered by Senators
Enzi and Bennet to expand the Voluntary Protection Program?

Mr. MugNoO. Thank you, Mr. Chairman.

The opportunity with expanding the Voluntary Protection Pro-
gram, other compliance assistance programs that expand the
knowledge about compliance with OSHA’s regulations, as well as
just improving safety and health in the workplace is an excellent
way to expand OSHA’s mission.

It should not be viewed as mutually exclusive from the other
tools in the toolbox such as enforcement and standards setting.
Again, to your point, is a wonderful way to get the most and most
efficient methods out of OSHA to expand compliance and safety.

The CHAIRMAN. Will you make it a priority of yours to consider
expanding the Voluntary Protection Program as a way of creating
safer workplaces?

Mr. MuGNo. If confirmed, sir, I will certainly consult with the
Secretary, as well as the career OSHA staff, on how to make that
expansion better.

The CHAIRMAN. Mr. Mugno, in 2015, OSHA drafted an internal
memo that instructed safety and health inspectors to look for joint
employment relationships between franchisees and franchisors
when determining responsibility for health and safety violations.

It appeared to be a lot like language from the NLRB General
Counsel’s brief on how to show joint employer status. That memo
was never finalized.

Do you think it is a good use of time for OSHA health and safety
inspectors to be determining whether a franchise franchisee and
franchisor are joint employers?

Mr. MuGNoO. Thank you for the question, Mr. Chairman.

OSHA, as you may know, has long had a multi-employer work
site doctrine in conducting its inspections and citations. It seems
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to have worked very well for over the decades, and therefore I
think OSHA addresses that issue very well through that doctrine.

The CHAIRMAN. I am about out of time, but I wanted to say to
Dr. Beach, I enjoyed our discussion. I want to respect the 5 minute
time, and I will submit this question to you.

But you have two different ways of computing whether people
have jobs in the workplace. The household survey, I have always
thought, is one that we paid too little attention to, and I hope you
have ways in mind to give it more publicity.

Do you want to try to answer that?

Dr. BEACH. I look forward to your question, Mr. Chairman.

It is such fine work that is done by the people at BLS and there
ids always room for improvement, of course, in the work that they

0.

I look forward to answering your question.

The CHAIRMAN. Well, thank you, Dr. Beach.

Senator Murphy.

STATEMENT OF SENATOR MURPHY

Senator MURPHY. Thank you, very much, Mr. Chairman.

Thank you for your focus on this issue of the difference between
guidance and regulations. I agree that there is a significant dif-
ference, but let me speak in defense of guidance.

We often pass statutes here that are often very difficult for
schools, and school districts, and states to unpack. Guidance, while
we recognize that they are different than regulations, often pro-
vides some help to states to understand how to comply. This De-
partment actually has used non-binding documents in order to help
states comply with the law.

While this Secretary may have rescinded some of the guidance,
this Secretary has offered templates to states to comply with ESSA
that is in the same vein as the guidance, giving states a indication
as to what they should do and what they should not do in com-
plying with the law. But I think the distinction between regulation
and guidance is important.

I want to ask our nominee to OCR a few questions to follow-up
on our meeting privately. I really appreciate, Mr. Marcus, your
time with me.

We talked a lot about school discipline, and so, I wanted to fol-
low-up on that conversation and ask you a simple question to begin
with.

If there is a disparity in how African-American children are
being disciplined in a particular school or school district, as com-
pared to how white children are being disciplined, would that be
legitimate grounds for an OCR complaint or an OCR investigation?

Mr. Marcus. Thank you, Senator. I certainly also enjoyed the op-
portunity to meet with you and some of your colleagues during of-
fice visits.

In general, the answer is yes.

Senator MURPHY. It is important to talk about this subject be-
cause nationally 5 percent of white students are suspended or ex-
pelled from schools in this country compared to 16 percent of black
students.
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Students with disabilities represent 25 percent of students who
are referred to law enforcement because of in-school behavior even
though they are only 12 percent of overall student population.

I would argue that we have a school discipline crisis in this coun-
try when it comes to the treatment of groups of students that are
offered protection by your office. I appreciate your recognition that
this is an important subject to look into.

If there was a school district that was suspending or expelling
five times as many black students for the same set of behaviors
compared to white students, can you perceive any legitimate reason
for that disparity?

Mr. MARcUS. Thank you, Senator.

Let me say that if even one child is punished because of their
race or punished worse because of their race, I believe that to be
a significant concern.

Now, if the numbers are as significant as you just described, I
would consider that to be the grounds for asking some very tough
questions.

Senator MURPHY. You and I had this discussion, and I will just
share my view with you.

I do not believe there is any legitimate explanation. I believe that
kind of disparity in the treatment of African-American children
would be, on its face, a violation of Federal law.

Even if you did not find a smoking gun—in which an adminis-
trator admitted that they had an intentional policy of targeting
black children—on its face, that kind of disparity would be a viola-
tion of the Federal law.

Do you agree with that statement?

Mr. MARcUS. Senator, I believe that disparities of that size are
grounds for concern. But my experience says that one needs to ap-
proach each complaint or compliance review with an open mind
and sense of fairness to find out what the answers are.

I will tell you that I have seen what appeared to be inexcusable
disparities that were the result of paperwork errors. They just got
the numbers wrong.

Senator MURPHY. That is something different.

Mr. MARrcus. I think one needs to find out what is happening,
and if there is discriminatory conduct, there needs to be con-
sequences.

Senator MURPHY. Let me ask one final question.

Right now, your Department, and the Department collects data
from schools generally on the issue of civil rights compliance, but
specifically in the last several years on data related to school dis-
cipline. It is the only way that you would be able to find out if
there are disparities.

Do you see any reason to change that data collection practice?
Would you see any reason that you would not require schools to,
at the very least, submit data to your office on school suspension
and discipline rates?

Mr. MARCUS. Senator, I think that you are referring to the so-
called CRDC data collection. I have worked with that data collec-
tion in the past. I have used it. I have found it valuable and impor-
tant.
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Under my direction, the Louis D. Brandeis Center for Human
Rights Under Law in the past did recommend changes, specifically
to expand, in certain respects, data; not in respect to discipline per
se, but in general.

I do not have any changes in mind. I would be open if people
have recommendations for improving it.

Senator MURPHY. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Murphy.

Senator Collins.

STATEMENT OF SENATOR COLLINS

Senator COLLINS. Thank you, Mr. Chairman.

Mr. Mugno, in a 2006 edition of “Business Insider,” you made a
comment that employers, quote, “Have to look harder at the em-
ployees in order to further improve workplace safety.”

I know that some people have taken that comment out of context
to suggest that you were attributing employee injuries to activities
that were off the work site.

Could you explain to the Committee and clarify exactly what you
meant by that comment?

Mr. MucNo. Well, thank you, Senator, for that question. I appre-
ciate the opportunity to clarify.

What I meant with that comment has only proven to be more
true as the years have passed since then. What we see, well, let
me start here.

If safety were a sport, it is a team sport. Everybody involved in
trying to improve safety and health in the workplace has to have
skin in the game, if you will, to continue with the sports metaphor.

What we were seeing then, and what we have been seeing even
more in the last few years, has been some of the issues that em-
ployees bring into the work site, into the workplace themselves.
Not necessarily activities that are outside, but their health and
their condition.

I see quite a few medical events, if you will, come onto the work
s}ilte because of whatever their condition may be and in treating
that.

Obviously, keeping yourself fit in those things, especially when
you are in a job that may be physical in nature, like some of the
jobs are where I work, that is what is critical to that. That is what
we are trying to look at.

These health and wellness programs that we see are being of-
fered by other sectors in our company, like the human resources,
can help address those issues. Then ultimately, in my opinion,
make the workplace safer and healthier.

Senator COLLINS. Thank you.

Mr. Marcus, there has been a lot of discussion and debate over
the status of the 2011 Title IX “Dear Colleague” letter that was
issued by the Department of Education regarding sexual violence
on campus.

Regardless of the status of that letter, colleges and universities
must still comply with the robust requirements of the Clery Act
and Title IX regulations that ensure that institutions of higher
education work to prevent and respond to allegations of campus
sexual assault.
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In September, Secretary DeVos announced that the Department
is going to undertake a public notice and comment process, that
has been referred to previously, to replace the Obama administra-
tion’s 2011 “Dear Colleague” letter.

That letter has been heavily criticized by the American Bar Asso-
ciation’s Criminal Justice Task Force on College Due Process
Rights and Victims Protections, as well as by the American College
of Trial Lawyers, and they suggested alternatives to ensure due
process.

The problem is that no timetable for the regulatory process has
been established. I think many of us that are concerned about the
legitimate criticisms of the guidance that have been raised by legal
organizations, but it also is concerning that the process seems to
be in limbo.

Do you know what the timetable is for going through the regu-
1ator%7 process and coming up with regulations rather than guid-
ance’

Mr. MARcUS. Senator, I share your concerns about that par-
ticular statute and that area of the law.

I do not know the timetable. I do not believe that it has been an-
nounced by the Department, nor am I privy to internal conversa-
tion within the Department.

Senator COLLINS. I hope that once you are confirmed, and I as-
sume that you will be confirmed, that you will make it a priority
to get that process going. I do think it should be done through reg-
ulation, but we need to get going.

Mr. Collett, when I talk to school administrators in my state and
ask them, “What is the single greatest impact that the Federal
Government could have on your ability to provide a good education
to all students?”

Invariably they tell me it would be for the Federal Government
to pay its promised share of IDEA for special education for children
with special needs. The Federal Government has never lived up to
the promise that was made in the mid 1970’s when this landmark
law was passed.

Do you agree that this would make a difference for every school
district?

Mr. CoLLETT. Thank you, Senator. I appreciate the question.

I think when you were talking about that and asking that ques-
tion, my mind went back to when I was in the classroom, and all
the other teachers I have seen since. How, even to the extent that
they may not feel like and believe they have the resources that
they need, how they work every day on behalf of children and fami-
lies that they serve.

I am grateful for teachers and leaders across the country who are
working with what they have every day to make sure they can im-
prove outcomes for children.

I am eager, and would look forward to the opportunity, if con-
firmed, to have conversations with the Secretary to work, obvi-
ously, with our Office of General Counsel and legislation
. The CHAIRMAN. I am going to try to keep, we are well over time

ere.

Mr. COLLETT. Yes, thank you. Thank you, Mr. Chairman.

The CHAIRMAN. I am going to try to——
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Senator COLLINS. If I could have an answer for the record that
is more direct on that question, I would appreciate it.

Senator COLLINS. Thank you.

The CHAIRMAN. Thank you, Senator Collins.

Senator Murray.

Senator MURRAY. Well, thank you very much.

Mr. Marcus, I will start with you.

As I mentioned in my opening remarks, President Trump kicked
off his campaign disparaging Mexicans, talked about profiling Mus-
lim Americans, made comments about women that I will not repeat
in this room.

Given that President Trump has nominated you to serve as the
top civil rights official at the Department of Education, I do want
to ask you this, and I would appreciate a yes or no response.

Do you support President Trump’s record on discrimination,
women’s rights, and civil rights? Yes or no.

Mr. MARcUS. I believe in strong civil rights protections for all of
those groups, Senator.

Senator MURRAY. Well, that was not a yes or no. Let me ask it
another way.

Can you name a single example of something President Trump
has said or done when it comes to discrimination, or women’s
rights, or civil rights you disagree with that has moved our country
in the wrong direction?

Mr. MARcCUS. I could not say, Senator.

Senator MURRAY. You do not have an answer to that.

Okay. Let me ask you another question.

I have been concerned about the direction the Office for Civil
Rights has taken under the leadership of President Trump, and
Secretary DeVos, and Candice Jackson so far this year, especially
when it comes to protecting the rights and safety of women and
LGBTQ individuals.

So far this year, Secretary DeVos has eliminated the requirement
that staff inform the D.C. office of sensitive cases involving sexual
violence complaints. She has rescinded guidance on sexual violence
that had helped our survivors actually come forward.

She ended the practice of consistent, systemic investigations to
root out whether or not an individual complaint is a sign of a big-
ger problem.

She supported cutting the OCR budget, and reducing OCR staff
and appointed staff who fought against expanded protections for
survivors of campus sexual assault. In fact, the bipartisan inde-
pendent U.S. Commission on Civil Rights announced an investiga-
tion because of a, quote, “Dangerous reduction in civil rights en-
forcement.”

Now, you have previously led OCR, and so I hope you have some
thoughts on how OCR should run in order to ensure that all of our
students can obtain an education safely and free from discrimina-
tion. I want to ask you.

Will you commit to continuing to make a list of campus sexual
assault and sexual harassment cases available to the public?

Mr. MARcUS. Thank you, Senator.

No, I cannot commit and let me tell you why.
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During the time that I was in that position, the practice that was
used then, universally recommended by career professionals, was to
make that information available only at a later part in the process
and there were reasons they had for that.

I understand that there are people who are urging different posi-
tions. I can commit to you that I would listen very carefully to the
arguments in both of those directions before making a decision.

Senator MURRAY. Do you agree that revoking the 2011 campus
sexual assault guidance was appropriate?

Mr. MARCUS. Yes, Senator.

Senator MURRAY. You do. Well, that guidance was really key to
helping survivors come forward. It made clear the schools’ obliga-
tions under existing laws, and I am really concerned that the De-
partment is now sending a signal to schools that sexual assault will
not be taken as serious.

Do you commit to coming before this Committee next year to up-
date us on the steps the Department is taking to address campus
sexual assault and sexual harassment?

Mr. MARCUS. Senator, first of all, let me say that I consider sex-
ual assault on campus to be a matter of very grave seriousness and
one on which there should be clear law. I would be

Senator MURRAY. But if the guidance and the Department’s atti-
tude is that, “Do not come forward because the right will not be
on your side,” it will mean that fewer people will make comments,
and women will be left to silence.

Mr. MARCUS. Senator, in answer to your question, if invited to
appear, I would certainly be honored to appear.

Senator MURRAY. Well, Mr. Chairman, I hope that does occur.

I just have 50 seconds left. I want to ask Mr. Mugno, during your
two-plus decades with FedEx, you have consistently opposed
stronger safety and health protections for workers. There are a
number of examples.

In 1995, you opposed the application of stronger respirator stand-
ards; 2000, against the OSHA ergonomic standards. The list goes
on.
You serve as Chair of the Chamber of Commerce Labor Policy,
an OSHA Subcommittee, which has a long record of opposing
OSHA health and safety regulations.

I wanted to ask you, can you name a single rule proposed by
OSHA that, during your career, you support in order to improve or
enhance worker safety?

Mr. MuGNoO. Thank you for the question, Senator.

If we wrote comments against an OSHA particular rulemaking,
it had to do with the fact that we did not feel it was efficient or
effective.

Senator MURRAY. But I was asking you to tell me anything that
you supported.

Mr. MUGNO. So in not writing comments, I would argue that
those were things that, obviously, we thought were well worth it.

Senator MURRAY. But you did not write any comments sup-
porting them.

Mr. MucNo. That may be the case, Senator. I do not recall.

Senator MURRAY. Thank you.

The CHAIRMAN. Thank you, Senator Murray.
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I am now going to call on Senator Isakson, but I wanted to thank
Senator Collins, who has agreed to chair the hearing while I go to
the Senate Appropriations Committee hearing on Health and
Human Services.

Senator Isakson.

STATEMENT OF SENATOR ISAKSON

Senator ISAKSON. Thank you, Mr. Chairman.

Following up on Senator Murray’s questions, Mr. Mugno, I would
like to follow-up, if I could.

Is it not true that one of the largest variable expenses that a
company like yours, FedEx, or one in my state, UPS, and others
would run into would be violations of safety which cause their
workers’ compensation and other benefits to go way up in cost,
costing them more money to do business and less money to make
a profit?

Mr. MuGNo. Thank you, Senator, for the question.

That would be true. That and the consequences from a violation
of that sort, which is why companies such as the ones that you
mentioned, invest considerably in their safety programs to prevent
such things and keep their workplaces safe.

Senator ISAKSON. Is it not true that most of your managers and
responsible management personnel in your company is the No. 1
issue and No. 1 responsibility of safety in one form or another?

Mr. MuGNoO. Absolutely, sir. In the organization I currently sit
in, our philosophy is both one of safety above all, as well as a PSP
philosophy or People-Service-Profit.

Take care of the people, they will take care of the service, it will
bring the profits. Yes.

Senator ISAKSON. Have you ever seen a case where you found
FedEx to see OSHA as an enemy or a friend?

Mr. MucNo. I would always say they were an ally. Like I men-
tioned earlier, if safety was a sport, it would be a team sport.
OSHA has much to bring to the table as well. Granted, they have
enforcement powers in that, which are needed in some cases for
other actors.

Senator ISAKSON. My point is I visited a UPS site recently, a
UPS headquartered in my state. Fred Smith, your President, is a
great leader in the logistics business.

But the No. 1 focus they do at their rallies are to give out 30-
year, accident-free awards to employees who have gone 30 years
without an accident where anyone was injured.

In my experience, most of the awards go out in your type of com-
pany, go out to people who are practicing good safety and good
safety results.

Is that not true?

Mr. MuGNo. That is true, Senator.

Recognition for good, safe behaviors that, I think, is also vital in
preserving and sustaining safety in these workplaces.

Senator ISAKSON. My only other point is that most of the good
changes in safety policy in companies come when OSHA and the
companies work together voluntarily to find new ways to improve
safety on the work site, rather than react to an accident that hap-
pened some time in the past.
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Is that not true?

Mr. MuGNoO. That is true, sir, but it is also worth working with
OSHA when those defining events, unfortunately, happen and
making sure, working together, they do not occur again.

Senator ISAKSON. Thank you very much.

Dr. Beach, I follow statistics very closely and a lot of the things
we do in Washington are governed by statistics. We pass a lot of
laws that pass out benefits to American citizens or workers that
are indexed to a determination that you will end up making in
your responsibility.

One question I asked you when you came to my office, and I
want to repeat and ask it here, to get it on the record.

Do you think it would be a good idea to substitute CPI, Chained
CPI for CPI in the calculation of many of our benefits?

Dr. BEACH. Thank you, Senator. That was a good question when
you asked me then. It is a good question now.

I really have not made up my mind on the Chained CPI. There
is an abundant literature out there about pluses and minuses on
the Consumer Price Index and it seems to point in the direction of
some needed improvements.

The person who had the job of the Commissioner of Labor Statis-
tics last, Erica Groshen, has co-written an article focusing on the
shortcomings of the CPI. I think we would be guided by research.

I do think that the CPI sample size needs to be significantly in-
creased. That has a budgetary effect, but I think it would make the
CPI, as currently calculated, very successful.

I am going to, if confirmed, I am eager to get a briefing on all
of those things. As I say, I have not quite made my own mind up
on the Chained CPL.

Senator ISAKSON. Well, my only comment on that is that as we
progress with technology and with distance commuting for workers
with computer commuting, and all the new modern workplace that
we have, it is going to be harder and harder to determine what
those numbers are rather than easier.

We are going to need an academician, like yourself, leading up
that agency. I am pretty glad you want to do so.

Dr. BEACH. It is. Now, a 30-year critique of the CPI and many
changes have been made that have significantly improved it.

It is so central to our entire economy. It is part of the basic infra-
structure we have, and we need to make it as good as possible.

Senator ISAKSON. Real quickly, because I want to get this ques-
tion in.

Now, Mr. Collett, I have a real affinity for people named Johnny,
so we are glad to have you here.

Congratulations on your appointment.

Mr. COLLETT. Thank you.

Senator ISAKSON. I also have an affinity for people who teach
special education. I married a lifetime special education teacher.

I spent most of my time as the Chairman of the State Board of
Education trying to reform a lot of Georgia’s policies and practices
in terms of teaching special education students and students with
disabilities.

Senator Murray, in her comments at the introduction, pointed
out that Kentucky has had a case, I think she referred to, where
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they had a high number of restraint complaints against them for
their special needs.

Do you know what those restraint complaints were in the State
of Kentucky?

Mr. COLLETT. I am not sure, particularly, if you are referring to
restraints, seclusion, or something else, in terms of Senator
Murray’s opening remarks.

Senator ISAKSON. She may follow-up. She is Chair of the Com-
mittee, she may follow-up on that, but my only reason for bringing
that up is a lot of times the special education classroom or environ-
ment—it is really more of an environment than a classroom—is
dramatically different depending on the disability, the student,
their abilities, behavior, all those types of things.

A lot of things get labeled or misconstrued to be confinement or
some other type of treatment, when it is really isolation for a spe-
cific reason that might be due to discipline and not be due to the
educational process.

In your job with the Department of Education, it is going to be
critically important that we make sure we are well defined in those
situations. We do everything we can to give the maximum amount
of flexibility we can for special education teachers to teach in the
best mode they find it to deliver a quality education to the student
given the disabilities of that student.

That is not a question. That was a statement that I wanted to
get in the record.

Thank you. Congratulations on your appointment.

Mr. COLLETT. Thank you, Senator.

Senator COLLINS [presiding]. Thank you, Senator.

Senator Franken.

STATEMENT OF SENATOR FRANKEN

Senator FRANKEN. Thank you, Madam Chair.

Mr. Marcus, LGBT students deserve to learn in an environment
free from discrimination and they deserve to be treated with dig-
nity and respect. But far too often, LGBT kids, particularly
transgender kids, endure harassment and discrimination. When
that happens, those students are deprived of an equal education.

It is unfortunate that the Trump administration scrapped guide-
lines written by the Obama administration that instructed schools
on how to protect transgender students under Title IX. But rescind-
ing the guidance did not change the law and it did not take away
students’ rights.

Mr. Marcus, Title IX protects these students and the Department
of Education should enforce it.

If confirmed, your role will be to serve as the chief legal advisor
on civil rights and to guarantee equal access to education for all
students.

If a transgender student files a complaint under Title IX alleging
unequal access, will your office do its job and investigate the case?

Mr. MARCUS. Senator, I agree with you that all students, includ-
ing all transgender students, deserve equal access to education and
should not be harassed and bullied.
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If T should be confirmed, and OCR receives a complaint from a
transgender student, under Title IX we would receive the com-
plaint and enforce applicable law.

Senator FRANKEN. Okay. You will investigate it?

Mr. MARrcuUS. Investigation has changed from time to time. We
would investigate if the complaint meets the standards for inves-
tigation.

Senator FRANKEN. Okay. Thank you.

Mr. Collett, under the Individuals with Disabilities Education
Act, IDEA, schools are required to identify and evaluate students
with disabilities, and then schools have to provide special education
services such as speech therapy or counseling that are tailored to
the individual needs of the students with disabilities. You, of
course, know that.

However, most states do not require private schools to uphold
IDEA for students with disabilities when they are using a voucher
to go to a private school.

A recent GAO report found that many parents have no idea that
they are giving up these rights when they use a voucher for a stu-
dent with a disability and that is because the private schools do not
tell them. In fact, 83 percent of students with disabilities, who are
enrolled in a voucher program, were provided no information or
were given the wrong information about the changes in their IDEA
rights.

This really concerns me, especially because Secretary DeVos has
been pushing to expand voucher programs for years.

Mr. Collett, given your experience working on behalf of students
with disabilities, are you concerned about students with disabilities
losing their rights under voucher programs?

Mr. COLLETT. Senator, thank you for the question.

My role would be to uphold the law and as you rightly pointed
out, the Individuals with Disabilities Education Act makes a dis-
tinction between students who are in public schools who have a
right to a free, appropriate public education in the least restrictive
environment with all the rights accorded thereof.

Students who are placed by their parents in public [sic] schools
under IDEA under current law, do not have a right to, an indi-
vidual right to a free, appropriate public education. I would uphold
the law.

Now, with respect to do I have a concern about any child who
is not progressing the way that we, and most importantly, they en-
vision.

But my role, and I would discharge it faithfully, is to uphold the
law.

Senator FRANKEN. Okay. But how would you ensure that the
families of students with disabilities have accurate information
about losing their IDEA rights when they participate in voucher
programs? How would you do that?

Mr. COLLETT. Yes, thank you. Thank you for the question.

I am familiar with the GAO report that you are referencing, and
I am familiar with the recommendations that it makes in terms of
the recommendation for Congress to act, but also a recommenda-
tion for the Department to do some review.
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I would be very eager and open to the opportunity to talk with
the Secretary, if confirmed, and to work with whomever, whoever
has a stake in this to see how best the Department should respond
to this recommendation.

Mr. FRANKEN. You would commit to doing that?

Mr. CoLLETT. Commit to working with the Secretary to under-
stand how best the Department should respond to the rec-
ommendation. Yes, sir.

Senator FRANKEN. Okay. Well, the commitment I would like to
hear is that you will do everything you can to make sure that par-
ents who are getting vouchers to go to a private school understand
what their rights are before they exercise the use of that voucher
to go to a place where maybe their kid is not going to get what he
or she needs.

Thank you.

Mr. CoLLETT. Thank you.

Senator COLLINS. Senator Cassidy.

STATEMENT OF SENATOR CASSIDY

Senator CAssIDY. I thank you all.

Mr. Collett, nice to see you yesterday, and just to follow-up on
what we spoke of yesterday and, indeed, I had a conversation with
Senator Franken about some of the same topics.

I am going to play off of this with you, Mr. Marcus. Okay. By
the way, Brandeis was a big Kentuckian, so I feel like I got the
Kentucky bench down there.

Mr. Collett, Children First wanted to read, then read to learn.
Now, the issue I have with children with dyslexia, they are not
screened at Grade One. They are screened at Grade Three at which
time they have not learned to read, but they are taking a standard-
ized test at Grade Four.

It is program failure because they have not learned to read and
they have not been screened for that to that point.

I guess I am asking you to confirm that if you are confirmed, you
will take the positions to influence the policies and programs at the
Department so that these 20 percent of the children in our school
system, who are dyslexic, are not left behind because of a delay in
screening and a delay in intervention.

Mr. COLLETT. Thank you, and it was a pleasure to meet with you
in your office. You were very gracious.

I think my record shows this and I believe that folks would speak
to that who know me and have worked with me.

Certainly, if confirmed and have an opportunity to serve in this
role, what I have been committed to and will continue to be com-
mitted to is supporting the timely and appropriate identification of
students with disabilities, including students with dyslexia.

Senator CASSIDY. Leading to the next question.

If a child is in a special intervention program and in full disclo-
sure, my wife has a public charter school for children with dyslexia,
which is a concentration of children who cannot read. If you cannot
read at Grade Three, they send you here, which means that it is
a concentration.
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Now, if you compare the school system, this school against all
other schools, they cannot read. Of course, they are going to do
poorly on standardized testing.

My point being, it would be a better control not to compare
against the gifted and talented school, but rather, against them-
selves. Had they made progress between the time the interventions
began and when they are actually tested? Make sense?

I guess what I am asking the Department, if they can focus on,
how do we come up with a screening system in which we are meas-
uring progress? Not the kind of blunt instrument we have now,
where children in one school are compared to children at another
school, kind of ignoring the fact that maybe that one school is there
specifically for folks with cognitive or some other disability.

Even though I am expressing it poorly, I think you know what
I am saying.

Mr. COLLETT. Yes, sir.

Senator CASSIDY. Any thoughts on that?

Mr. CoLLETT. Well, I think to follow-up on what I mentioned in
your office yesterday.

I would look forward, and be very open to, conversations about
that, and I appreciate your recommendation of what the Depart-
ment could think through. If given the opportunity to serve in this
role and within, if it were to be within my purview in the Office
of Special Education and Rehabilitative Services, I would look for-
ward to the conversation and follow-up.

Senator CASSIDY. Mr. Marcus, I am not a lawyer, so you will,
perhaps, dispute what I say and I will have to defer to you.

But if you look at the IDEA, it includes specifically, I am reading
this, “Disorders included, such term include such conditions as per-
ceptual disabilities,” blank, blank, blank, “Dyslexia,” and going on.

Now, again, about 80 percent of children with disabilities are
dyslexic. Now, I have been reviewing the Endrew F. case against
the Douglas County school board that the Supreme Court unani-
mously said that the school board had to do more than a de mini-
mis effort to address the child’s issue.

When we have had previous panels, I have asked if school sys-
tems have screened for dyslexia. With a few exceptions, New
Hampshire under Governor Hassan, screens now universally, but
most states do not screen for dyslexia.

What they are intervening with, an RTI, Response To Interven-
tion, is an 8-week course which the best literature shows that out-
side of highly controlled situations does not work.

Looking at the Endrew F. case, which seems to make this a civil
rights case, IDEA says that the schools shall do something more
than de minimis intervention and knowing that most states are not
even screening, much less intervening with vigor.

My question for you is, what do you see the role of DOE’s civil
rights division in terms of making sure that school boards are com-
pliant and doing something more than a de minimis intervention?

Mr. MArcuSs. Thank you, Senator. That is a complex question
and certainly an important one.

I have to say to start with that it is my understanding that re-
sponsibility for administering the IDEA has been imposed on the
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Office of Special Education and Rehabilitative Services rather than
the Office for Civil Rights.

However, some of the same or similar questions can arise under
either the Rehabilitation Act or, perhaps, Title II of the ADA. OCR
does have jurisdiction over those provisions, but they have different
definitions than under IDEA.

That is very complicated.

I am afraid, Senator, I do not know what the best way of dealing
with that is. It seems to me that if we had that issue, that might
implicate issues under both IDEA and also other provisions within
OCR, it might make sense to coordinate within the Department on
it, and we would have to give some deference to the departmental
experts on IDEA who are within the so-called OSERS division.

Senator CASSIDY. I am out of time, but I appreciate the answer.
I look forward to working with you both because, again, it affects
20 percent of the children in our population. If we are not address-
ing it now, hopefully, we can change it with this Administration.

Thank you all.

Senator COLLINS. Senator Hassan.

STATEMENT OF SENATOR HASSAN

Senator HASSAN. Thank you, Senator Collins.

Good morning to the nominees. Congratulations on your nomina-
tion and congratulations to your families too because it takes all
of you to serve together, and we appreciate all of the family mem-
bers here very much.

To Mr. Collett, as you know, more than 20 years of educational
research shows that when students with disabilities are educated
in the same classroom as their peers, both the students with dis-
abilities and those without disabilities do better academically, so-
cially, and behaviorally.

This has been a major focus of the U.S. Department of Education
for years, and something Congress reinforced in ESSA by requiring
states and schools to do three things. Provide students the accom-
modations they are entitled to, improve the conditions for learning
at that school, and limit the number of children being taught to the
lower, simplified alternate standards and tested using the alter-
native assessments.

If confirmed, will you commit to work with your colleagues at the
Department of Education to ensure that states implement ESSA in
a way that is consistent with the letter and intent of ESSA regard-
ing children with disabilities?

Mr. COLLETT. Thank you, Senator, for the question.

Yes, I would look forward to working with the Office of Elemen-
tary and Secondary Education and will commit to upholding the
law as written by Congress.

Senator HASSAN. Well, thank you.

I would add my comments to Senator Collins. I think it would
be great if the Federal Government lived up to its commitment of
funding because I think that would enable local school districts to
have the kind of staff and personnel that can help with true class-
room integration and best practices.

I wanted to touch on another issue that we are now seeing with
ESSA on one particular ESSA requirement is that states separate
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out data by demographics of students, who historically have re-
quired additional supports, in the education setting. These sub-
groups include English language learners, low income students,
and students who experience disabilities.

Under this requirement, a few states have created so-called
super subgroups by combining two or more groups together.

In addition, a few states have chosen to not use subgroup per-
formance in school reading at all, which is a clear violation of the
law.

The use of these so-called super subgroups and, in some cases,
not utilizing subgroup performance metrics when determining tar-
geted schools, may lead to students who experience disabilities to
not be accurately identified. In turn, not receive the supports they
need, and supports they are eligible for under the law.

Can you assure us that you will stand up for students who expe-
rience disabilities by asking states to disaggregate subgroup data
in their state plans, and to use these data as required by law?

Mr. CoLLETT. Thank you, Senator, for the question.

With respect to the ESSA plans, and obviously I am not in a po-
sition at the Department where I am aware of deliberate conversa-
tions that may or may not be occurring around evaluation of ESSA
plans that have been submitted.

I know that the Secretary has clearly committed that she will ap-
prove plans that comply with the law.

Senator HASSAN. Right.

Mr. COLLETT. I am not in a position to be able to say, or specu-
late, how I might, not knowing the details of the particular delib-
erations that are occurring.

Senator HASSAN. I am sorry to interrupt, but can you understand
that if you are lumping children with disabilities with other sub-
groups, and just measuring the progress of those subgroups, that
you cannot then distill how the children with disabilities them-
selves are doing? If you are not measuring that, you are not hold-
ing schools accountable to how they are doing in terms of educating
children who experience disabilities.

Is that a fair statement? Do you agree with that?

Mr. COLLETT. I certainly agree that it is very difficult to chart
a course forward if you are not sure of where you are.

Senator HASSAN. Right.

When a school district used to say, in my state, “Well, we just
cannot educate children who experience disabilities,” which some-
times they would say because it is too hard.

I would be able to say because of some of the ways we measure
data in New Hampshire, “Actually, there is a school just like yours
with children who experience disabilities just like yours who is
doing a really good job. Maybe you can share best practices.”

It is really important to have this data.

I want to move onto one other question before my time is up.

The Fair Labor Standards Act authorizes employers, and this is
for you, Mr. Collett, to pay sub-minimum wages to workers who ex-
perience disabilities. Oftentimes, this type of employment occurs in
a secluded environment known as a sheltered workplace.

In 2015, with the support of the New Hampshire business com-
munity, New Hampshire was the first state to eliminate the pay-
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ment of sub-minimum wage. There have been efforts in Congress
to end this practice.

If confirmed, you will have oversight of rehabilitation services,
which provides support to individuals who experience disabilities in
navigating employment opportunities and in the workplace. Cur-
rently, we have regulations that prohibit sub-minimum wage place-
ments to qualify as a successful employment placement.

If confirmed, will you work to support and expand competitive,
integrated employment for individuals who experience disabilities
and will you oppose payment of the sub-minimum wage?

Mr. COLLETT. Thank you for the question. I will be brief in my
response.

I have a record of standing up for kids, standing up for individ-
uals with disabilities. I believe in competitive wages. I believe in
integrated settings.

With respect to the Rehab Act, as amended by WIOA, I will cer-
tainly uphold the law.

Senator HASSAN. Thank you very much.

Mr. CoLLETT. Thank you.

Senator HASSAN. Thank you, Senator Collins.

Senator COLLINS. Thank you.

Senator Casey.

STATEMENT OF SENATOR CASEY

Senator CASEY. Thank you.

I first wanted to thank the witnesses for appearing today, obvi-
ously, but also for your commitment to this process which, I know,
is a long, difficult process. I want to thank your families for making
that same commitment.

Mr. Mugno, because you are Pennsylvania residents, I should be
directing some question to you, but I am going to have to wait be-
cause I have someone else on the panel I have to ask some ques-
tions to. But we welcome all of you.

Mr. Marcus, I wanted to start with you on a really difficult topic
for the country, and that is campus sexual assault, which has been
for many years at epidemic levels. I should say the failure to ad-
dress it for a lot of years is really an insult to the country and a
betrayal. For many years, both parties did not do enough on this
issue.

We made some progress a couple of years ago when we were re-
authorizing the Violence Against Women Act. My legislation, the
Campus SaVE Act, was passed as part of that, which required cam-
puses, universities, and colleges to do a lot more than they had
been doing. That was an advancement, but frankly, we have to do
more.

Part of that is not simply the statutory or legislative work. It is
obviously going to involve agencies of the Federal Government; in
particular, the Department of Education.

I wanted to ask you about one part of this challenge, which is
to make sure that information is available.

Back in 2014, the Department’s Office for Civil Rights published
a list of colleges and universities with open Title IX compliance re-
garding campus sexual harassment and assault.
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In previous administrations—meaning before the Obama admin-
istration and that would include the time when you were serving
President Bush’s Administration—this information was not made
publicly available. Releasing this information shined a light on how
pervasive sexual violence is on college campuses.

I know that Senator Murray has raised this issue already with
you today, but I want to make sure that I am clear with regard
to your views, as well as how you would proceed, if you were to be
confirmed.

I guess first, a two-part question. Your views on this increased
transparency, which I think was a tremendous advancement
brought about by the last Administration.

If confirmed, would you commit to ensuring this data continues
to be made publicly available?

Mr. MArcus. Thank you, Senator Casey.

I would certainly commit to looking at the question carefully, and
I can tell you some of the considerations I would have in mind.
There are, I think, at least three possible avenues that I have
heard described.

First, there is the approach of providing that information only at
a later stage. That is the approach that was used during my prior
tenure.

There are arguments for that including, in particular, the ques-
tion about whether it could facilitate more and more effective reso-
lutions with institutions.

Second, there is the argument that these cases should be treated
differently and transparency should be provided earlier.

Some of the arguments for that include that it helps shine a
spotlight on these issues, which encourages greater public aware-
ness.

Then there is a third argument, which is that all of the cases be-
fore OCR should be treated the same way and all should have this
transparency, both for greater public awareness and for equity.

I hear all of those arguments. I do not believe that I can, from
the outside, fully assess all of them.

For example, I would need to know more, I think, about the ex-
perience of OCR at achieving resolutions and making a change dur-
ing this period.

I cannot assure you what my answer would be, but I could as-
sure you that I would look at it carefully, with an open mind, and
assess each of the arguments.

Senator CASEY. Well, I appreciate that because I hope that what
you would not end up supporting is a backtracking, and in light of,
part of your answer with regard to other related issues.

I know, I am over time. I will send you a note regarding the
same questions in the context of disability, race, and religion, but
I know I am out of time.

[The following information can be found on page 208 in the ap-
pendix.:]

Senator CASEY. Thanks very much.

Mr. MARcuUS. Thank you.

Senator COLLINS. Thank you.

Senator Whitehouse.
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STATEMENT OF SENATOR WHITEHOUSE

Senator WHITEHOUSE. Thank you, Chairman.

Dr. Beach, you come to us today with a long record of work for
the Mercatus Center and the Heritage Foundation, two groups
which have been extensively funded by the fossil fuel industry and
by right wing, climate-denying foundations.

For instance, the Heritage Foundation has received $780,000 di-
rectly from Exxon Mobil since 1998. Exxon Mobil, of course, still
fights climate action here in Congress.

Greenpeace says the Heritage Foundation received over $5.7 mil-
lion from Koch Brothers related foundations between 1997 and
2015.

The Conservative Transparency project says that Heritage re-
ceived $25 million in funding from the climate-denying Sarah
Scaife Foundation.

Similarly at Mercatus, the Mercatus Center has received at least
$10.4 million from Koch Brothers related foundations.

The Mercatus Center at George Mason University received at
least $330,000 directly from Exxon Mobil since 1998 and Mercatus
has received over $10 million from something called Donors Trust.
Let me first ask you.

Do you know what Donors Trust is?

Dr. BEACH. Thank you, Senator.

I do not know what Donors Trust is.

Senator WHITEHOUSE. Do you know if they have any business?

Dr. BEACH. I do not know anything about Donors Trust.

Senator WHITEHOUSE. Has anyone in the time that you were
serving as the Vice President for Policy Research at the Mercatus
Center disclosed to you that they were donors to the Mercatus Cen-
ter through Donors Trust?

Dr. BEACH. No, they have not.

Senator WHITEHOUSE. For the record, Donors Trust is a group
that has no business purpose whatsoever. Its function is to launder
the identities of donors that wish to give to organizations, but do
not wish to have the organization tainted by the identity of the
donor. Therefore, it is prominently used by climate-denying and
fossil fuel interests to fund their front groups.

The reason that I ask these questions, Dr. Beach, is that back
when we were looking at the Lieberman-Warner Climate Security
Act and other climate-related legislation.

Dr. BEACH. Yes.

Senator WHITEHOUSE. You were at the Heritage Foundation Cen-
ter for Data Analysis, which did a report looking at compliance and
energy cost increases, doing a cost-benefit analysis, in theory, of
that legislation.

That report was, in fact, used by the fossil fuel industry to op-
pose that legislation, was it not?

Dr. BEACH. I think I recall it was, yes.

Senator WHITEHOUSE. Yes, indeed.

Was that report ever subjected to peer review?

Dr. BEACH. Yes, Senator.

Senator WHITEHOUSE. Really?

Dr. BEACH. Yes, Senator.
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Senator WHITEHOUSE. Okay. My information is that it was non-
peer reviewed.

Dr. BEACH. The most important pieces that came out of the Cen-
ter for Data Analysis, I always made sure that they were given a
peer review.

Senator WHITEHOUSE. You mean scientific peer review or
just——

Dr. BEACH. No, this was in——

Senator WHITEHOUSE in the ordinary sense of the term?
Right?

Dr. BEACH. Thank you. This was an econometric study. We used
the Global Inside model, which was in widespread use throughout
the Federal Government, to look at what would changes to carbon
tax levels mean for consumer prices, investment, and so forth.

Senator WHITEHOUSE. Let me push this off to a question for the
record, then, and we will ask you any question for the record ex-
actly what the peer review steps were for this report and by whom.

Did that report on the Lieberman-Warner Climate Security Act
take into account any health or climate benefits from regulating
carbon emissions?

Dr. BEACH. Senator, we believed that the benefits are embodied
in the way the model evaluates costs.

If you have cleaner energy, for example, you would have lower
household costs for certain things, healthcare, for example. Your
cars might cost a little bit more. The way that our

Senator WHITEHOUSE. Your testimony to us is that your report
on the Lieberman-Warner Climate Security Act does quantify the
health or climate benefits of carbon emissions reduction?

Dr. BEACH. Senator, let me clarify.

We were specifically interested in what would happen to house-
hold costs, business costs if the legislation became law.

Senator WHITEHOUSE. Okay. Well, we will follow-up.

In your testimony, you said that you support the ruthless process
of peer review, but our information is that this report was never
subjected to peer review.

You have said that you support neutrality and objectivity, but I
do not believe you quantified the health or climate benefits, and we
can explore that further in questions for the record.

Finally, you say you stand for tough standards of transparency
and disclosure, but for years, your organization has been funded by
an organization devoted to identity laundering, which seems con-
trary to that.

Senator WHITEHOUSE. My time has expired, I am sorry to say.

Senator COLLINS. Senator Baldwin.

STATEMENT OF SENATOR BALDWIN

Senator BALDWIN. Thank you, Madam Chair.

I would like to thank all of the witnesses for being here and your
willingness to be engaged in public service.

I would like to take my 5 minutes to discuss an issue that I have
been working on very hard for the past year, and it concerns me
deeply.
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It deals with the investigation into a barrel refurbishing com-
pany, Mid-America Steel Drum, with operations in the State of
Wisconsin.

It has been investigated for various violations including the dan-
gerous mixing of unknown chemicals and their improper transpor-
tation and disposal.

OSHA and other agencies are investigating, and while I do not
have the time during this 5 minute block to go into all the details
about the risks to which this company has exposed its workers and
its community, I do ask unanimous consent, Madam Chair, that ar-
ticles, from the “Milwaukee Journal Sentinel” summarizing the in-
vestigations, be entered into the record.

Senator COLLINS. Without objection. So ordered.

[The following information can be found on page 51 in the appen-
dix.:]

Senator BALDWIN. Thank you, Madam Chair.

Mr. Mugno, in April, OSHA cited Mid-America Steel Drum for 15
serious violations at its Milwaukee facility. The violations included
the mixing of unknown reactive chemicals and exposing employees
to reactive chemical hazards.

Audio recordings of the Corporate Safety Manager, provided by
a whistleblower, suggested the violations were willful. However,
OSHA declined to cite the company for willful violations claiming
the recordings, just 2 years old, could not be included as part of the
current investigation.

This was in spite of the fact that the recording showed that the
current violations were the same ones that OSHA had previously
called on the company to fix 2 years prior.

The Milwaukee facility received only a $108,000 fine from OSHA
and this fine could be reduced during negotiations.

Mr. Mugno, my interactions with OSHA throughout this process
have given me the impression of an agency that is hesitant to use
its statutory authority to issue willful violations and full fines to
protect workers and to incentivize employers to comply with the
law.

As Administrator of OSHA, how will you address this issue?

Mr. MugNo. Thank you for the question, Senator.

Unfortunately, I am not familiar with that particular case and
that incident. I look forward to reading the record and those things
that have just been admitted into the record on that.

Should I be confirmed, I would certainly look into talking with
the career professionals at OSHA to learn the details and the deci-
sions that were made in that process.

But without further details and not knowing exactly what has
been done to this point, I am a little bit limited in what I can an-
swer you on.

Senator BALDWIN. It is a little frustrating because I know we
submitted these materials in preparation of your hearing so that
you would have a chance to be briefed on them or read them your-
self. I am sorry.

I am going to ask some general questions surrounding this case,
then, should you be confirmed, but it is disappointing that you are
not more familiar with it.
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Mr. Mugno, the details of the Mid-America Steel Drum case
would never have come to light if it were not for the actions of a
whistleblower. He was a safety consultant at the company.

Unfortunately, Occupational Safety and Health Act’s whistle-
blower protections, they are woefully outdated at this time and
might not protect him from retaliation. Certainly, they are out-
dated in comparison to more recent statutes in other agencies.

Mr. Mugno, do you commit to studying the current gaps in Occu-
pational Safety and Health Act’s whistleblower protections and re-
porting back with your findings to this Committee in order to work
together to improve whistleblower protections for workers?

Mr. MUGNO. Senator, I would be glad to, should I be confirmed,
glad to consult with these career officials and experts in that arena
for a whistleblower protection.

I will tell you that as far as the whistleblower protection pro-
gram as a whole that OSHA runs for several different statutes, as
you pointed out, I am not necessarily familiar with all of them.

However, to the ones that you just pointed out, I will certainly
be willing to look at it along with OSHA, the Secretary’s office, and
conferring with you as to what we find, again, should I be con-
firmed.

Senator BALDWIN. If confirmed, will you commit to working with
me and my staff to prioritize this investigation at the agency?

Mr. MuGNo. Senator, I would certainly look into looking at all
those types of situations because I think, based on what I have
heard from you describe today, there are concerns there and I
would like to make sure that they are addressed across the board.

Senator BALDWIN. My time has run out.

Senator COLLINS. Thank you.

Senator Kaine.

STATEMENT OF SENATOR KAINE

Senator KAINE. Thank you, Madam Chair.

Thanks to all the witnesses.

I am a University of Missouri grad, and Dr. Beach, good to see
you, a Mizzou grad.

I am also a Kansan. I have never been on a panel, seen a panel
with two Washburn grads on it, so this is interesting, but I am
going to direct most of my questions to Mr. Marcus.

Mr. Marcus, I appreciated our conversation yesterday. One of the
things we talked about, and it has been raised a little bit earlier,
is this question of within OCR how disparate impact or disparate
statistical outcomes will be analyzed to determine a potential civil
rights violation.

I would just like to summarize the conversation we had yester-
day and have you correct me if I get it wrong. I generally feel like
we were in pretty much agreement.

If you see widely disparate statistics around something like dis-
cipline or assignment of students to special education—where mi-
nority kids are being treated different than Caucasian kids, for ex-
ample—you and I both agree that those disparate statistics should,
at a minimum, cause you to dig in further and try to determine
what is the cause of the disparity.
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If there is an neutral reason offered to explain—reason or rea-
sons—offered to explain the disparity, it is important to then dig
in and first decide whether the reason is, in fact, accurately offered
or was it, in fact, a pretext that is really covering up something
else that is going on.

Even if there is a legitimate, neutral factor, you then get to a
third question of whether there would be an appropriate, in your
case, sort of educational objective within the OCR’s mission that
could accomplish the same objective without leading to the dispari-
ties.

That has been the way the OCR has approached disparate im-
{)act type analysis in the past and it is consistent with Federal case
aw.

I gather from our discussion yesterday that you would continue
to analyze disparate impact type complaints in the same way,
should you be confirmed to the position.

Do I fairly summarize our discussion?

Mr. MARcuS. I think you do, Senator.

Now, the one thing I would add is that there was a question
raised in Federal case law after the Sandoval decision. I think be-
cause of that Supreme Court case, civil rights lawyers are often
careful to see whether one can provide additional evidence of dif-
ferent treatment, which is often a way of protecting a case or a
finding.

But I think that your discussion was accurate.

Senator KAINE. Good. Thank you for that.

The second thing I want to ask you about is a case that you and
I talked about yesterday which is a case in Virginia that has been
a painful one and that really gets at critical civil rights issues and
also freedom of speech issues.

There is a faculty member at Virginia Tech—the Brandeis Cen-
ter has been involved in this case and I want to chat about it—a
faculty member at Virginia Tech, whose social media presence was
investigated by students in the faculty member’s class, and the stu-
dents came to believe that social media presence established that
he was a white supremacist.

The student went to the Virginia Tech administration and tried
to complain. This is a faculty member that teaches a required
freshman composition course. There is some significant suggestion
that after the student’s complaint, she was very unhappy with the
University’s response to it.

The faculty member, or folks connected with the faculty member,
even online encouraged some harassment of the student, harass-
ment by calling her, even encouraging some supporters to poten-
tially commit physical violence against her.

The Brandeis Center laudably, I think, helped the student out
and weighed in with the administration of Virginia Tech and said,
“You have to take this seriously.” White supremacy is wrong. Neo-
Nazi ideas are wrong. Especially in an educational environment
having somebody with those views who is offering a required class,
students might have to take this class who are Muslim students,
or Jewish students. The Brandeis Center laid it out.

I just would like you to tell the Committee a little bit about why
the Brandeis Center thought that was such an important matter
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to get involved in and why the white supremacist views of this fac-
ulty member were something you found so anathema to the edu-
cational mission of the institution.

Mr. MARcUS. Well, thank you, Senator.

We were pleased to have some involvement in the case. We had
been approached, I believe, by an attorney who was representing
at least one of the students or more of the students, but did not
have expertise in this area.

I found the case to be not only important, but shocking because
it reflects what appears to be a growth in extreme white suprema-
cists and even Neo-Nazi activity, which we have been following to
some extent on the Internet and in social networks. But we were
appalled to see it in someone who was an instructor at a public
university.

Of course, I personally, am appalled to see it in the Common-
wealth of Virginia because I live there.

Senator KAINE. You live there.

Mr. Marcus. But the Louis D. Brandeis Center found it impor-
tant to speak out against the grown of Neo-Nazism and white su-
premacy.

Senator KAINE. While we could get into it, I do not have time to
get into challenging questions about the academic freedom of a fac-
ulty member to advance controversial views. That freedom notwith-
standing, it should be a burden on the leadership of the university,
or any institution, to call out white supremacy and Neo-Nazism for
what it is.

Essentially, is what you asked the university to do in this case.

Correct?

Mr. MARcUS. Correct. That is my view and the view of the Louis
D. Brandeis Center.

Senator KAINE. Great. Thank you.

Thank you, Madam Chair.

Senator COLLINS. Thank you.

Senator Warren.

STATEMENT OF SENATOR WARREN

Senator WARREN. Thank you, Madam Chairman.

Mr. Marcus, if confirmed, you would be responsible for protecting
the civil rights of American students at a time when Nazis and
white supremacists are marching across college campuses with tiki
torches, and many young people are literally afraid to go to school
because of the hateful climate that has been fostered by Donald
Trump.

If confirmed, will you commit to fully enforcing civil rights laws
and protecting all students from discrimination and harassment?

Mr. MARCUS. Yes.

Senator WARREN. Good.

I just want to find out a little more detail about what that com-
mitment means to you, and I thought we might go through a few
situations.

Mr. MARrcus. Okay.

Senator WARREN. Let us start with an easy one.

Say there is a school district that has some mostly white schools
and some mostly black schools. Let us say that the mostly black
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schools have less experienced teachers, teachers with fewer quali-
fications. Those schools have fewer books. They have fewer com-
puters in the library, fewer AP courses available.

By any objective measure, those schools have clearly been short-
changed.

If confirmed, would your Office step in to protect the civil rights
of that district’s black students?

Mr. MARcusS. If I were confirmed, I would ensure that any com-
plaints alleging violation of Title VI would be reviewed.

Senator WARREN. Mr. Marcus, I do not want to start a dance
here.

This is a set of facts. They come to you in your position if you
are confirmed. My question is, are those facts adequate? Will you
step in to protect the civil rights of the district’s black students?

Mr. MARcUS. Senator, I would certainly hope to be able to pro-
vide protection for the civil rights of those black students to the ex-
tent possible under law.

Senator WARREN. But that is the question I am asking, how you
see this. You are allowed to answer hypotheticals here, so this one
should be easy. A yes or a no.

Would you step in on those facts or not?

Mr. MARcuUS. I appreciate that, Senator. But unfortunately, in
my experience the cases that OCR deals with are much more com-
plicated.

Senator WARREN. You do not think that is enough evidence, what
I have just said?

Mr. MARcuUs. I think I would need to look at it very carefully.

Senator WARREN. Mr. Marcus, we have to move on, but I actually
started with an easy one.

Last year, the Office for Civil Rights investigated exactly that
situation in Toledo, Ohio and it forced the school district to ensure
that students have equal resources. That is the job of the Civil
Rights Division at the Department of Education, the job that you
are asking for here.

Let me try another one.

Given the climate of fear and uncertainty that Donald Trump
has created for DREAMers, if a school said, “We are happy to en-
roll all 5 year olds in kindergarten, but kids who cannot prove that
they are citizens will be barred at the door.”

Would your office step in to protect the civil rights of those stu-
dents from discrimination?

Mr. MARcUS. Well, to my ear, Senator, that sounds like a viola-
tion of the law, but I do not know whether it would be a violation
of one of the laws over which OCR has jurisdiction.

There are certain rules here that would fall under the equal pro-
tection clause. We would step in, if I were confirmed, if there is a
violation of one of OCR’s statutes.

Senator WARREN. I am a little surprised to hear you split it that
way.

The Supreme Court ruled in “Plyler v. Doe” that this type of dis-
crimination would clearly be an unconstitutional violation of the
14th Amendment.

Are you saying that your office would not step in to enforce that?
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Mr. Marcus. Well, Senator, I suppose there is a question about
the jurisdiction of the Department of Education to deal with issues
under the equal protection clause.

But generally speaking, the Office for Civil Rights has jurisdic-
tion over statutes like Title VI that has not, to my knowledge, been
granted the authority to enforce the equal protection clause per se.

Senator WARREN. I am shocked by that answer.

The job that you are applying for here is to enforce civil rights
protections and to be the advocate in the Department of Education
for exactly that job. You can say if you think you need help from
Department of Justice in that.

It would be a perfectly reasonable answer to say, “I will bring in
the Department of Justice and we will work together on this.” But
the idea that you would

What I am hearing you say is, “I would take a pass on this,” or
might take a pass, gives me a great deal of concern.

I have just given you two hypotheticals. I am going to do more
in writing.

[The following information can be found on page 213 in the ap-
pendix.:]

Senator WARREN. I want to be respectful of the time here, but
I do not think we need someone in this position whose view of civil
rights enforcement is to do as little as possible to protect as few
students as possible.

I think that would be bad for students overall and with Betsy
DeVos as Secretary of Education, I think it would be even worse.

Thank you, Madam Chairwoman.

Senator COLLINS. Did you want to respond, Mr. Marcus?

Mr. MARcuS. If I may, Madam Chair.

Senator COLLINS. Yes.

Mr. Marcus. Thank you.

Thank you, Senator Warren, for those questions. I would like to
clarify because if confirmed, my position would be the opposite.

My position would be that I would want to ensure that the Office
for Civil Rights enforces civil rights laws to the maximum extent
permissible within the law.

Now in the hypothetical that you mentioned, it seems to me that
there may or may not be a situation in which the Department of
Justice has a role in these. That would not be my call.

It is my understanding that when the Department of Education
interacts with the Department of Justice, it is typically through the
Office of General Counsel.

Now, if the Office of General Counsel had an issue with justice
that pertains to civil rights, I would certainly be pleased to work
with colleagues to sort out what the appropriate steps should be.

Senator WARREN. If I could, just for a few seconds, and I recog-
nize we are over time here, Madam Chair.

But this is my concern. These positions are positions of judgment
ﬂnd ?What we are really looking for is, what is your inclination

ere?

Is your inclination to say, “I want to go in. I want to raise this
set of issues?” Ultimately to say, “I am willing. I recognize a court
may have to decide this at some point, but I see my job as to act
on behalf of the students.”
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I have given you two cases that, I think, legally are quite clear.
What I am hearing from you is that you are tepid on this and that
just gives me concern in this space.

I should quit.

Thank you, Madam Chair.

Senator COLLINS. Thank you, Senator.

I was intending to adjourn the hearing now, but I first want to
check with the Ranking Member to see if those on the democratic
side desire a second round of questions.

Senator MURRAY. I did have a second round and I am not sure
anybody else did. Senator Hassan?

Senator COLLINS. Okay.

Senator MURRAY. Fair enough.

Senator COLLINS. Then sadly, panel, I regret to inform you that
we will be having a second round of questions.

Mr. Marcus, let me start with a quick question for you.

In March, every Member of the Senate—the entire Senate, we
hardly agree on anything—but the entire Senate came together
and signed a letter to the Justice Department, the Department of
Homeland Security, and the FBI urging action in response to
threats that were being made against Jewish community centers,
Jewish day schools, and synagogues.

I know that in your current role at the Brandeis Center, you
have been a leader in combating the rise of anti-Semitism on col-
lege campuses.

What goals do you have for the Office of Civil Rights with respect
to addressing all hate motivated crimes and conduct involving or
taking place at schools and institutions of higher education?

Mr. MARcUS. Thank you, Madam Chair.

Thank you, in particular, for indicating both that the Louis D.
Brandeis Center has had a particular mission that I have been
honored to serve, but that if I were confirmed for this position at
the Office for Civil Rights, that is an agency with a different and
much broader mission.

If T were confirmed to that position, I would work to strengthen
the civil rights protections of all students, and that includes strong-
er and more effective enforcement. It can include clearer policy. It
can include more effective or greater technical assistance to recipi-
ent institutions. It can include, more broadly, working with career
staff to make sure that the process is run better, more effectively,
and more forcefully.

Senator COLLINS. Thank you.

Senator Murray.

Senator MURRAY. Thank you very much.

In 2004, this Committee changed the Individuals with Disabil-
ities Education Act to require states to examine whether they put
significantly more students with disabilities, or students of color,
into special education, segregated settings, or whether they dis-
ciplined some groups of students more than the others.

Yet 11 years later, the GAO found that inconsistencies allowed
some states to continue those harmful and discriminatory practices.
GAO recommended the Department, and I want to quote, “Develop
a standard approach for defining significant disproportionality to
be used by all states.”



45

That is why I praised the Department of Education when it
issued a final rule that required all states to act by 2019—fifteen
years, by the way—after this became a requirement in the law.

I was deeply disappointed by reports that Secretary DeVos is
considering stalling again this implementation of this rule.

Mr. Collett, I wanted to ask you. One of the most important jobs
of the Assistant Secretary is to advocate for children with disabil-
ities and their families. I want to ask you.

If you are confirmed, will you commit to fight efforts by Secretary
DeVos and the Trump administration to delay or rollback that im-
portant regulation?

Mr. COLLETT. Thank you, Senator, for the question.

I am familiar with the situation. Of course, I am grateful that
within the Individuals with Disabilities Education Act that you ref-
erenced, there are requirements that states have to look at those
data and make decisions based on inappropriate or dispropor-
tionate disciplinary actions, or placement, or identification, as you
mentioned.

We have protections in IDEA.

Senator MURRAY. Are you going to fight rolling that back again
or delaying it again?

Mr. COLLETT. I will uphold the protections in IDEA and to the
extent that this is a part of any agency, the Department of Edu-
cation’s response to the executive order about regulatory review, it
would be inappropriate for me to comment on that.

Senator MURRAY. I would find it appalling if, after 15 years, you
were delaying it.

I have also been disappointed by this Administration’s implemen-
tation of the Every Student Succeeds Act and the Secretary is not
enforcing all the law’s requirements.

IDEA and ESSA require the assessment of all students. ESSA
clarified that no more than 1 percent of students may be assessed
using the simplified alternate assessment for students with the
most significant cognitive disabilities.

Now this is important because this assessment usually deter-
mines the rigor of instruction students get. But now we are seeing,
as states submit their plans, we have seen them ask for a waiver
from that requirement.

Now, the assistant secretary advises the secretary on issues per-
taining to students with disabilities, and this is clearly an issue
that cuts across both IDEA and ESSA.

Will you commit to standing up to the Secretary and telling her
that waiving this requirement will lower expectations and hurt the
future of these children?

Mr. COLLETT. Thank you, for the additional question.

One of the things that I think, and I am confident that the Sec-
retary of Education would expect me to do in advising her is to ad-
vise her based on my knowledge, based on my skills, based on my
dispositions, and values, and how I have led.

I assure you, and commit to you, and every Member of the Com-
mittee, that every day, I will advise her consistent with the law
and consistent with how I have led, what I believe, and standing
up for kids and what is best for kids.
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One of the things that I would highlight, Senator, if I may, is
throughout my career and I mentioned again in my opening re-
marks, I talk every day, multiple times a day about having high
expectations and ensuring appropriate supports for each child.
That includes students with significant cognitive disabilities.

Senator MURRAY. Okay.

Mr. COLLETT. I would. I am always in favor of, and will advise
the Secretary accordingly with respect to high expectations for each
student and appropriate supports.

Senator MURRAY. Okay. Well, let me just say this.

We know that there are about one-half percent of students with
the most significant cognitive disabilities in every state. 1 percent
is more than adequate. It is really important that you stand up for
those students whose future, too often, is foreclosed on by low ex-
pectations at a very young age.

I want to say one other thing for the record for this Committee
about the Secretary’s waiver authority.

Yes, ESSA maintains the Secretary’s waiver authority. However,
one of the reasons Senator Alexander and I worked together to
pass ESSA was to end administering Federal education law by
waiver.

ESSA has only begun to be implemented and allowing states to
waive core accountability requirements, like this 1 percent cap, be-
fore any state has even implemented these core requirements, I be-
lieve is not in keeping with the intent of reauthorizing the law, and
it is not right for our Nation’s children.

Thank you, Madam Chair.

Senator COLLINS. Thank you.

Senator Hassan.

Senator HASSAN. Thank you, Madam Chair.

Senator Warren has a markup to go to, so if we can go out of
order, that would be great.

Senator COLLINS. Yes.

Senator WARREN. Thank you.

Thank you very much, Senator Hassan.

Thank you, Madam Chair.

Since the Occupational Health and Safety Administration was
created in 1970, deaths and serious injuries at work have come
down by 65 percent. Even so, more than 3 million people are seri-
ously injured and more than 4,800 workers are killed every year
on the job.

OSHA'’s budget is so tight now that they have only enough people
to inspect workplaces in America once every 150 years. That is why
deterrence is so important.

One way to deter companies from cutting corners and endan-
gering workers is to hold employers, who violate safety laws, per-
sonally accountable for the deaths of their workers.

Mr. Mugno, if you are confirmed to run OSHA, will you commit
to pursuing criminal penalties, including jail time, for employers
who willfully violate health and safety laws and end up killing an
employee?

Mr. MugNo. Thank you for the question, Senator.

If the circumstances are right, the elements are met, in consulta-
tion with the Solicitor’s Office of the Department of Justice, yes. I
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have talked to the Secretary about that and I know that he feels
the same way under those circumstances.

Senator WARREN. I think it is very important.

Another way, let us talk about another way to deter companies
from taking dangerous shortcuts on worker safety is to publicize
fines and penalties.

Now, during the Obama administration, OSHA issued a press re-
lease on an inspection if it resulted in violations and penalties over
$40,000. OSHA issued about 400 press releases a year based on
their enforcement actions during the Obama administration.

After President Trump’s inauguration, OSHA stopped issuing
these enforcement releases almost entirely. In the first 10 months
of this Administration, OSHA has issued just 36 of these releases.

Mr. Mugno, will you commit to reinstating the deterrence policy
of issuing press releases for major violations?

Mr. MuGNo. Thank you, Senator.

Being a nominee, I am not sure what went into the decisions in
prior administrations or the current administration.

But what I would do is, once confirmed and in there, I would con-
sult with those career experts as to what the criteria is, and why
did they do that, and how do they do that. I would be interested
in finding out where we set that.

I do agree that communication of these types of events has an
advantage in others knowing what is happening out there. I think
that is why this is critical and to find out what the right criteria
is.

Senator WARREN. Mr. Mugno, I am not asking about what is the
policy of others. I am asking about your policy. Surely, you have
thought about this. You are asking to be confirmed in this role and
I just want to know your policy, how you see it in terms of publi-
cizing when employers have been found in violation, significant vio-
lation, of health and safety laws.

Mr. MuGNoO. I understand, Senator.

Senator WARREN. What is your policy?

Mr. MUGNO. Again, I think communication of these types of
items is

Senator WARREN. Your policy is you will commit, then, to publish
this information?

Mr. MuGNoO. Again, I would like to find out what the correct, the
elements they already use in order to make that threshold.

You, yourself, mentioned that there was a $40,000 threshold be-
fore. I am sure there was one before and those are the things I
want to learn about should I be confirmed.

Senator WARREN. You have no policy other than to learn the pol-
icy of others?

Mr. MUGNoO. Yes.

Senator WARREN. Companies that skirt safety rules should be
punished to the fullest extent of the law, but companies that hold
Federal contracts paid for with taxpayer dollars should be held to
an even higher standard.

Mr. Mugno, do you agree that the Department of Labor should
{mt %ontract with companies that have violated health and safety
aws?

Mr. MugNo. I believe
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Thank you for the question, Senator.

I believe it is important to look at what those violations are and
what the criteria for those are in that sense.

Senator WARREN. Is that a no?

Mr. MuGNo. It is not a no, sir.

Senator WARREN. Is it a yes?

Mr. MuUGNoO. Senator, it is about looking at what the whole con-
text of that employer is about in that situation,

Senator WARREN. The whole context is employers who have vio-
lated health and safety laws, and that those employers should still
be eligible for Federal contracts at the Department of Labor?

Mr. MUGNO. Again, I believe that the criteria there are very crit-
ical as to how that works.

Senator WARREN. Let me ask another question.

Will you commit to informing the agency’s contracting officers of
all OSHA violations for the companies that the Department con-
tracts with?

Mr. MugNoO. Senator, I do not know how that is done today, but
I will certainly look, worth looking into should I be confirmed and
get in there.

Senator WARREN. I am not asking is it worth looking into. I am
asking if you will commit to at least give the information to the
contracting officers that those companies are in violation of current
health and safety laws.

Mr. MuUGNO. Again, Senator, I just do not feel I have enough
facts to give you that.

Senator WARREN. I take that as a no.

Thank you.

Senator Murray [presiding]. Senator Hassan.

Senator HASSAN. Thank you very much, Senator Murray.

Again, panel, thank you, and I know I am between you and the
end of the hearing. I wanted to start with a question to you, Mr.
Marcus.

On June 8, Acting Assistant Secretary Jackson released an inter-
nal memo which directed regional offices to no longer do a 3-year
look back on data to determine whether the complaint at issue be-
fore OCR is part of a systemic institutional violation.

The memo went so far as to specify that the Office of Civil Rights
may only apply a systemic or class action when the complaint alle-
gations themselves raise systemic concerns.

But many times individuals bringing complaints forward are not
familiar themselves with facts that would support an allegation of
a systemic violation. As a result, may not specify those concerns in
their claim. They may also be unaware of the legal basis for such
a complaint.

This is common for complaints under the Americans with Dis-
abilities Act in Section 504 of the Rehabilitation Act, for example.

Do you agree with Acting Assistant Secretary Jackson that the
onus of whether a systemic complaint is brought forward should be
on a claimant?

Mr. MARcUS. Thank you, Senator.

I believe that there 1s a role for systemic investigations, just as
there is a role for individual investigations, and that the decision
should be made on, backed by a fact specific case by case basis.
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I do think that there are times when an individual investigation
should be turned into a systemic investigation. Moreover, I think
that there is a role for systemic compliance reviews to be initiated
by the Department.

Senator HASSAN. Well, thank you, and I look forward to your
commitment, then, to reviewing this internal document and report-
ing to the Committee with your findings and any proposed changes,
because I do think that this is the type of discretion OCR has.

when a complainant does not know about other facts that would
lead to a systemic violation finding, I think it is really important
that the Department have the discretion and flexibility to look for
that and help make change for the people you are trying to protect.

Does that make sense to you?

Mr. MARcUS. It does, Senator. Thank you.

Senator HASSAN. Thank you.

Mr. Mugno, strong and targeted enforcement by the Labor De-
partment not only saves lives, but also saves valuable resources for
employers. A substantial body of empirical evidence demonstrates
that OSHA inspections reduce injury rates at inspected workplaces
and lowers workers’ compensation costs to the tune of billions of
dollars annually.

The Federal Occupational Safety and Health Administration has
about 45 percent fewer inspectors than it had in 1980 when the
workforce was almost half of current levels.

In 2015, New Hampshire had only 7 OSHA inspectors to oversee
safety and health at 50,000 work sites. With these numbers, it
would take OSHA 122 years to inspect every workplace in New
Hampshire just once. That means that OSHA agents are forced to
triage the workplaces they inspect.

First of all, do you think OSHA should target inspections to the
most dangerous workplaces or the most dangerous industries?

Mr. MuGNoO. Thank you, Senator, for the question.

Yes, if we can make more efficient and effective inspections on
those areas where we think that we can reduce fatalities and inju-
ries the most, we should.

Senator HASSAN. Okay.

Will you commit to pushing for greater enforcement resources to
ensure safe workplaces?

Mr. MuGNoO. If confirmed, that and the other tools that, I think,
will ensure compliance, and spread and sustain safety and health.
if I recall correctly, in the current budget, enforcement did get an
increase in funding.

Seilnator HassaAN. Well, I would look forward to working with you
on that.

Finally, I want to circle back, Mr. Collett, to you because I want
to give you an additional chance to talk about this issue of notifica-
tion to families of students with disabilities when they are them-
selves using a publicly funded voucher to place a student who expe-
riences disabilities in a private school.

You very compellingly spoke about your student focused ap-
proach to everything you do, and I appreciate that very, very much.

It seems to me that when we have Secretary DeVos and the
President talking about taking $20 billion of Federal education dol-
lars and investing it in largely unaccountable voucher programs
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and voucher schools that a student-centered approach would re-
quire that those voucher schools, those private schools give, at
least, notice to the students that they will lose their rights under
IDEA if they come to that school.

Can you comment on that a little bit further because your an-
swer earlier about this left something to be desired from my per-
spective?

Mr. COLLETT. Thank you, for the opportunity, Senator, to re-
spond a bit further and to clarify.

It concerns me anytime a parent, any parent would feel like they
did not have the information they needed to make an informed
choice.

Senator HASSAN. Let me just stop you there.

Mr. COLLETT. Sure.

Senator HASSAN. It is not just about an informed choice. It is
about giving up somebody’s rights under the law.

We are talking about a voucher program that, if implemented,
will undermine public schools across this country. Public schools
are accountable under the law to make sure that each kid, includ-
ing kids who experience disabilities, gets a free and appropriate
education.

That under current and under the current interpretation by this
Administration, that right will evaporate once a student and family
takes those voucher dollars, which are often public state dollars,
and goes to a school, even if the school has marketed to the student
with a disability.

Now, all of a sudden, 6 months, a year in a child’s life when they
are in a school that does not have the tools to educate them is a
huge length of time.

What I am looking for and, I think, what the Committee is look-
ing for is a commitment that if this voucher program is going to
go forward that you all will stand up and insist that private
schools, at least, tell kids that they are losing their civil rights
under the law if they go there.

Mr. COLLETT. Thank you.

It is my understanding—and if my understanding is incorrect, 1
always look forward to learning—but it is my understanding that
the Department does not have the authority to tell states and re-
quire states to provide that information to parents.

That is my understanding. Again, I am happy to learn if that is
different.

Senator HASSAN. I am over time, and I appreciate the Chair’s in-
dulgence here, and your patience.

Mr. COLLETT. Sure.

Senator HASSAN. What I would like to do is ask a question on
the record.

What I am looking for is the Department to say to states that
are doing voucher programs that they have to at least provide this
notice.

My guess is that you all can figure out a way under the law to
do that.

Thank you.

Mr. COLLETTE. Thank you.

Senator MURRAY. Thank you very much, Senator Hassan.
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Thank you to all of our witnesses.

If Senators wish to ask additional questions of the nominees,
questions for the record are due by five o’clock, Thursday, Decem-
ber 7.

For all other matters, the hearing record will remain open for 10
days. Members may submit additional information for the record
within that time.

Senator MURRAY. The next meeting of this HELP Committee will
be a hearing Thursday, December 7 at 10 a.m. on the implementa-
tion of the 21st Century Cures Act.

Thank you all for being here today.

This Committee stands adjourned.
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Burned -- A Journal Sentine] Watchdog Report
Chemicals left in barrels leave workers and neighbz)rhoods at risk

By Raquel Rutledge and Rick Barrett of the Milwaukee Journal Sentinel
Feb. 15, 2017

Nothing on the outside of the industrial buil' ing on Cornell St. offers any clue about what’s
going on inside.

The sign that says “Mid America IBC” doesn’t suggest “hazard.”

Residents living in the modest homes across the street would have no way to know that the
facility — which recycles and refurbishes large chemical containers — was endangering workers
in the plant and exposing the neighborhood to harm.

They had no way to hear what the man inside was saying.

It was Oct. 6, 2015, and the man — whose name is Steele thns -~ was escorting a team of
safety consultants through the plant in a small industrial stretch on Milwaukee’s north side.

The advisers were brought in for & confidential consultation to help the company comply with
federal safety regulations and minimize insurance liabilities,

Johns is a safety manager for a division of Greif Inc., a $3.3 billion industrial packaging
company that entered the business of reconditioning plastic containers and 55-gallon steel drums
in 2010. He was telling the consultants he was worried — extremely worried — about several
things, especially the unknown nature of the chemicals in the drums.

“When you look at the hazard potential here, they could blow up and kill eight people in a
heartbeat,” Johns said.

It wasn’t a hypothetical threat. A drum exploded in the face of a worker at another Milwaukee
area plant, now a sister facility of the Cornell St. operation. The worker, Charles Duggan, was
doing what he did most every day: Capping a drum full of unknown chemicals. He was killed
almost instantly. He was 23.

Yes, that was a long time ago — 1984. What’s unsettling, Johns told the consultants, is that the
dangerous procedures haven’t changed. And workers are still getting injured.

“You’d think that this would be a big priority to never, ever, ever, ever, ever do that again,” he
said. “But if’s not. And that’s the frightening part.”
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As for the federal agency responsible for workplace safety, Johns said, “Nobody knows this
place is on the map.”

The Milwaukee plant was among six drum reconditioning facilities Johns and the consultants
were examining: three Mid-America Steel Drum plants in the Milwaukee area, plus others in
Indianapolis, Memphis, Tenn., and Arkadelphia, Ark.

All are operated by a joint venture called Container Life Cycle Management — or “Click’m.”
Greif is the majority owner of CLCM, which employs about 270, and has also assembled a
network of independent reconditioners spanning more than two dozen cities across the United
States, Canada and Europe.

Johns told the consultants that he had been trying to make safety improvements at the CLCM
facilities for several years, but that corporate executives and plant managers did not take him
seriously.

They know the procedures are a “travesty waiting to happen,” he said, but their attitude
remained: “I don’t want anybody to see this. I don’t want anybody to know.”

At 61, having spent much of his career as a paramedic in San Diego, Johns understood the safety
business. Before joining Greif in 2011, he was an environmental, health and safety manager at
Goodrich Corp. for about 10 years.

Johns confided in the consultants his fear of what could easily happen as employees commingled
random chemicals from containers brought in for serapping or reconditioning.

“One of these days ... that mother is going to blow up,” he said of a collection container. “And
when that happens, everybody is going to be sorry.

“But we knew it from the beginning.”
What Johns didn’t know was that one of the safety consultants was recording the conversation.
Greif Inc. is headquartered on a parklike campus in Delaware, Ohio, just north of Columbus.

For most of its history, the company focused on barrel and drum manufacturing. In 2010, it
expanded into the drum recycling and reconditioning business, offering its customers the ability
to “cut their environmental impact.” For Greif, it opened the door to additional revenue.

Greif established a majority ownership in CLCM, a limited liability company formed through
joint ventures with the six facilities.

And it Jaunched EarthMinded Life Cycle Services, a network of independent dram
reconditioning companies across the world.

As new reconditioning facilities joined the network, Greif praised the additions, announcing:
“Each leader in the network was chosen based on expertise, environmentally responsible
practices, reputation and commitment to satisfying the customer.”
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But an investigation by the Milwaukee Journal Sentinel has uncovered another side to Greif’s
CLCM operations. The findings back up what Johns told the consultants and reveal other
troubling details about the business:

« Practices at the six facilities have resulted in workers suffering chemical and heat-related
burns, injuries from exploding barrels, breathing difficulties and other health problems.

+ The operations have caused at least one big fire — heavily damaging the Indianapolis
facility while endangering nearby residents and firefighters.

» Plants have been cited repeatedly by regulators for dumping too much mercury in the
wastewater and toxic emissions into neighborhood air. At the Milwaukee plant, the safety
manager and workers said chemical residue was washed down a floor drain.

« Greif’s executives knew of environmental risks in the industry and structured CLCM ina
way that could shield the publicly traded Greif from civil Habilities. Executives told
financial analysts in 2010 that “those risks were very real,” and that the company was
protected in part by “contractual arrangements.”

+ Government agencies entrusted with protecting workers and the public have been
ineffective, significantly reducing fines and failing to address egregious hazards. Such
has been the case for decades, long before Greif entered the drum recycling business.

In the final months of 2016, for example, workers at several CLCM facilities were wearing dust
masks, if any respiratory protection at all. Such masks do not filter out dangerous gases. The
U.S. Occupational Safety and Health Administration had ordered the Oak Creek plant where
Duggan was killed to implement a respirator program back in 1978.

The Journal Sentinel findings are based on 16 hours of audio recordings of managers and
workers inside the plants; hundreds of pages of documents, including safety audits from private
consultants, injury reports, federal and state regulatory records, lawsuits and fire investigations;
and interviews with recent workers and industry experts.

Greif executives told the Journal Sentinel they recognized the CLCM facilities had “lacked
compliance with Greifs global safety standards.” But they said the company had since ordered
“significant changes” to address operational and safety issues, spending $1 million on
improvements last year. The company also said it fired a manager at the Milwaukee plant for
“repeated policy violations.”

OSHA opened an inspection at that plant in October. It has not been completed.

A company spokesman declined requests for interviews. In response to written questions, a
spokesman wrote that the Journal Sentinel’s findings were outdated and that many improvements
to the plants were made in 2016. The company declined to allow reporters inside the plants to see
any safety improvements in action. The audio recordings of plant managers occurred between
October 2015 and September 2016.
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Greif provided the Journal Sentinel with a statement from Johns, who said he was unaware he
was being recorded and that the information he provided to the safety consultants was “open”
and “factual” so they could identify opportunities for improvement.

“A look back at the facility from September of 2015 to today shows a vastly different picture,”
the statement from Johns says. “While there continues to be room for improvement in our
programs, our employees work in safe conditions with good training and proper equipment to
perform their tasks. ... Far from being a story of failure, this is a story of success.”

Over months of recordings, including a final one five months ago, Johns repeatedly said that
improvements weren’t being made fast enough.

The company did finally adopt a monthly training program, Johns said in September. But the
plant managers were still “not listening to me,” he said. He reiterated how he had informed them
three years eatlier that the situation was “scary” and that they were sending out hazardous waste
they said wasn’t regulated. Johns said it was still going on and he “guarantees” that the materials
actually are regulated as hazardous.

He said he planned to crack down on safety meetings.
“I"m just tired of it,” he said.
Will Kramer didn’t set out to be a safety consultant.

He initially wanted to go to the U.S. Naval Academy or work in intelligence for the U.S State
Department.

Growing up in Madison, Kramer said, his parents instilled in him early on the importance of
doing what’s right over worrying about what others think of you.

‘When it came to politics — with one parent a Rush Limbaugh Republican and the othera
Michael Moore Democrat — Kramer was raised to think for himself.

At 17, he insisted on wearing an American flag headband in a high school cross country race,
despite rules prohibiting multicolored headwear. It was 2001, a few days after the Sept. 11
terrorist attacks, and he wanted to show his patriotism.

He was disqualified.

Kramer went to college at the University of Wisconsin-Stevens Point, where he double majored
in political science and public administration.

Soon after graduation, he landed an internship with the U.S. Senate Special Committee on
Aging, then-headed by Herb Kohl, a Wisconsin Democrat. Later he was hired as an associate
investigator for the panel. His assignments included nursing home safety, preseription drug costs
and problems with medical devices.

Kramer worked under chief investigator Jack Mitchell, best known for his role investigating the
tobacco industry with help from whistle-blower Jeffrey Wigand. From Mitchell, Kramer heard
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about the toll whistle-blowing can take on those who feel compelled to do it: Health problems,
stress, emotional and sometimes financial ruin.

He never imagined that 10 years later, at 32 years old with a wife and three young boys to
support, he’d feel obligated to blow a whistle himself.

But as he listened to what Johns was saying about Greif’s facilities, and saw on his visits what
appeared to be violations of environmental laws and serious threats to workers and nearby
residents, he decided he had to do something,

He secretly hit “record” on his iPhone.

The birth of the 55-gallon steel drum — U.S. Patent No. 808,327 — coincided with the increase
in demand for oil in the early 1900s.

Tt was the work of Henry Wehrhahn, a Brooklyn native who aimed to perfect earlier iterations,
from the clay vessels used by early civilizations to wooden barrels commonly used for centuries.

Wehrhahn worked for Iron Clad Manufacturing. His boss was a trailblazing investigative
journalist-turned-inventor, best known for her work exposing abuses in mental hospitals in the
late 1800s.

Elizabeth Jane Cochran Seaman — pen named Nellie Bly — had married into the steel business
and turned to Wehrhahn to design a large container with a longer lifespan than wood, one that
wouldn’t leak.

After several attempts, Wehrhahn succeeded and in 1905, Bly acquired the patent for the steel
drum. Wehrhahn moved to Milwaukee to take a top position at a steel tank company.

More than 110 years later, the blueprint for the 55-gallon steel drum remains largely the same.

Plastic drums have since entered the market and are growing in popularity, as are larger 275-
gallon square containers.

Companies across the globe use the containers to move everything from antifreeze to aftershave.
About half the materials transported are considered hazardous.

More than 20 million new plastic and steel barrels were manufactured in 2015; even more —
about 27 million — were processed for reuse or scrapping.

The trade group that represents the drum reconditioning industry, the Reusable Industrial
Packaging Association, says it’s impossible to say for certain exactly how many companies are
in the business. As of December, the organization had 64 members managing about 117 facilities
inthe U.S.

All pledge to adhere to guiding principles that include making “health, safety, and environmental
considerations a priority” in all processes.



57

The trouble starts before used drums arrive at the refurbishing plants.

Instead of shipping empty drums to be refurbished or scrapped, companies of all kinds
sometimes send containers with potentially dangerous chemical waste left sloshing in the
bottoms.

By federal regulation, drums are considered “empty” if they contain an inch or less of hazardous
residue that cannot be removed by pouring, pumping or other normal means, such as being
turned upside down. The 1-inch rule is aimed at accommodating gooey, viscous substances that
are difficult to remove.

Why would a company send out drums for reconditioning or recycling when unused chemicals
remain?

Sometimes it’s just a matter of hurried workers not taking the time to get that last few gallons
from the drums or containers. An electric pump can drain a 55-gallon drum in a matter of
minutes, but insiders say the flow of chemicals sometimes slows as the pump gets close to the
bottom, and workers don’t always want to wait to finish the job.

So much is wasted, industry insiders have called the remaining chemicals the “$1 billion inch.”

Some companies knowingly ship containers with an inch of liquid — unloading their waste an
inch at a time ~ to avoid hazardous waste disposal costs, industry insiders say.

Chaime Schmear, a plant manager at the north side Milwaukee facility, told Kramer and other
safety consultants that he had asked for Brenntag — one of CLCM’s largest customers and the
world’s largest chemical distributor — to be told to rinse the residue from drums containing
acids, peroxides and other hazardous substances before sending them to his plant.

“T want those f****** ringed,” he said in one of the recorded conversations. “But they won’t do
it. They ain’t rinsing nothing. ... Those things are wicked.”

Federal regulations require companies shipping hazardous chemicals to clean containers before
they send them as empties.

At times, companies disregard the rules altogether and send refurbishing plants what industry
insiders refer to as “heavies.” These are barrels that contain more than an inch of liquid or
residue. Sometimes much more.

Reconditioning plants are supposed to refuse heavies and have them sent back to the companies
that shipped them — and Greif officials maintain this is what they do. Most reconditioning plants
are not permitted or equipped to handle hazardous waste.

But the Journal Sentinel found CLCM plants haven’t always returned the barrels. When trucks
roll up to the docks with a few heavies mixed in the load, workers have typically gone ahead and
processed them, according to interviews with workers, OSHA reports and audio recordings from
Kramer.
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A supervisor at a plant in Memphis — recorded in September — said the only time his team
rejects a drum is if it’s too heavy for anybody to pick up and move.

“We get some that are, you know, more than an inch that we just, you know, pick up together
and dump it up in a tote, let it drain ... whatever,” the supervisor said.

Former employees who recently worked at plants in Milwaukee and Arkansas told the Journal
Sentinel they did the same.

And OSHA documents from 2010 confirmed the practice at the plant in Indianapolis.

Federal inspectors who visited the facility “observed multiple totes” with as much as 3 inches of
liquid. Inspectors found that a “large percentage” of the chemicals in the plant were toxic liquids
such as hydrofluoric and hydrochloric acids, sodium hydroxide, ammonia, diacetyl, acetone,
benzene, nickel and formaldehyde.

Once the heavies hit the dock — whether they contain hazardous material or not — the threat
escalates,

John Mateljan worked at the north side Milwaukee plant in 2015. His primary job was to cut up
plastic containers for scrapping. Before he could cut one, he poured off whatever chemicals were
left into a 275-gallon collection container.

The process was the same no matter what was in the containers, Mateljan said. Workers didn’t
separate corrosives from flammables, acids from bases, or take proper precautions to prevent
volatile chemical reactions. Most of the time, Mateljan said, workers had no idea what chemicals
they were handling and mixing.

Often the labels were old or illegible. In some cases, the drums weren’t labeled at all.

The U.S. Department of Transportation division responsible for overseeing the shipping of
hazardous materials rarely tests chemicals to ensure drums and other containers are properly
labeled.

The division doesn’t have a budget for chemical testing. The average fine paid for violations in
2015 was $7,822, according to department data.

Greif officials say their employees are well-trained and know the proper procedures for dealing
with unlabeled and mislabeled drums.

Safety experts familiar with the industry say unlabeled drums with unknown chemicals should
always be treated as hazardous.

Tony Rieck, a 25-year veteran of the workplace safety industry, put it this way:

“It’s OK to assume that something is dangerous,” said Rieck, president and CEO of T.R.
Consulting Group in Colorado Springs, Colo. “It’s never OK to assume that something is safe.”

But that wasn’t the approach at the Cornell St. plant in Milwaukee, according to Mateljan and
others.
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Mateljan, 29, recalled one instance when he poured liquid from a drum into the collection
container and a horrible smelling orange cloud filled the plant.

“I was like, *What the hell is going on in here?’” he told the Journal Sentinel.
The workers went outside for about a half an hour while the air cleared, he said.

Another time, he was using a shop vac to suck the contents out of a drum, a common practice at
the plant. He stepped away to use the restroom and when he returned, the vacuum was smoking.
The mixture inside was boiling.

He said workers would regularly set smelly drums outside to let the chemicals evaporate into the
air or simmer down before pouring them into a collection container. The plant manager called
those containers “stinkers.”

Mateljan left his job after he broke his arm in a forklift accident at the plant. He said a good
friend of his who still works there is having serious and worsening breathing problems that he
suspects are from chemical fumes. Mateljan said he has taken his friend to the hospital several
times.

“T tell him ‘What’s more important, your health or the money?” He wants to get out of there but
he wants to still get paid.”

Workers at the Milwaukee plant said they typically earn about $12 per hour.

Luis Hernandez worked at the same Milwaukee plant for more than a year. He left in July after
an injury when a saw fell on his knee and medical tests showed that something was wrong with
his liver.

“I felt really bad, really lethargic all the time,” said Hernandez, 23, adding that he’s never been a
smoker or drinker.

Hernandez graduated from the University of Wisconsin-Madison in 2015 and said he worked at
the plant, close to where his family lives, to save money to go to graduate school.

He complained to OSHA last year about the commingling of chemicals and the lack of an
eyewash station. He said the company put in the eyewash station only after he formally
complained. But, he said, OSHA didn’t do anything about the mixing of chemicals.

Hemandez, like Schmear, said that Brenntag shipped the “most disgusting things” rather than
empty barrels to the refurbishing plants.

“And since they were a really loyal customer ... (CLCM) would take everything from them,” he
said.

A Brenntag representative said nobody from Mid-America has contacted the company about any
problem with the drums sent for recycling and/or refurbishing.
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“IT IS THE POLICY OF Brenntag Great Lakes to adhere to the U.S. Environmental Protection
Agency’s definition of an empty drum/container within our operations,” Chad Royer, vice
president of operations, wrote in an email to the Journal Sentinel.

“However, in the interest of safety, we will be reaching-out to Mid-America to discuss this
allegation.”

Employees at the plant in Indianapolis, which Greif’s joint venture had just acquired, told an
OSHA inspector in 2010 that they mixed together “every type of chemical known to man” and
had seen all kinds of reactions, such as smoke, crackling, spattering and bubbling of liquids.

While there, the inspector witnessed a smoking chemical reaction and saw fumes from hazardous
substances being blown in an employee’s face.

The inspector himself reported suffering “severe headaches, nausea and dizziness™ that “did not
subside for several hours” after he left the area. In addition he experienced “what appeared to be
a chlorine burn to the forehead” and had eye, nasal and respiratory irritation that lasted for days.

Paul Gantt is a California-based hazardous materials specialist who trains corporate safety
managers, government regulators and others on the proper handling of chemicals.

Gantt said the drum recycling business is immensely dangerous given the number of chemical
variables in the hands of people who often don’t understand the full spectrum of chemistry.

“That’s nuts,” he said. “You’re creating a chemical brew, you really don’t know the full
potential.”

Mix a couple wrong things together and you’ve got a lethal gas chamber, he said.

“The incompatibility aspects can be off the scale, in some cases indescribable.”

Capping a container of various unknown chemicals can essentially create a bomb, he explained.
Two key laws of chemistry kick in, both involving pressure.

Typically it starts with an exothermic reaction. That’s the heat generated from mixing
incompatible substances. The heat causes the temperature to rise, and according to Gay-Lussac’s
law, the pressure of gas is directly proportional to its temperature. As the temperature rises, so
does the pressure.

Then comes Boyle’s law, ramping up the risk. This states that the pressure of gas is inversely
proportional to volume. So when the space that the gas can occupy decreases — such as by
putting a lid on a container — the pressure rises.

It can happen over hours or within fractions of a second.

Even a tiny amount of pressure on a typical drum lid can explode with a force equal to 800
pounds or more, experts say.
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At least 41 people in the United States have been killed, and dozens more injured, in incidents
involving drums with chemicals or residue over the last 15 years, according to an analysis of
OSHA reports by the Journal Sentinel. The figures include all workplaces, not just dram
reconditioning plants. Some of the explosions were caused by sparks from cutting torches
coming in contact with vapors that remained in the drums.

“We’re lucky more than we are safe,” said Gantt, the chemical safety expert. “You might have
1,000 reactions that didn’t blow up a drum, but that was luck. What are we doing to ensure we
are safe?”

Raymond Chojnacki was standing beside Charles Duggan on the day the drum exploded at the
Oak Creek plant in 1984. He had just stepped away as Duggan leaned over to make sure the
drum’s lid was fastened.

There were no warning signs of a chemical reaction, Chojnacki recalled in an interview with the
Journal Sentinel. No crackling, popping or strong vapors.

“Whatever was in that drum reacted somehow and just exploded under pressure,” Chojnacki
said. “Maybe he shook the barrel a little when he put the cap on, and that was it.”

The force sent Duggan high into the air. Chojnacki was covered with chemicals that spewed
from the drum — like opening a giant shaken soda can.

“They heard it on the other side of the plant,” he said. It sounded like several sticks of dynamite
going off.

A co-worker grabbed Chojnacki and pulled him into a nearby shower to wash off the chemicals.
Others frantically searched for Duggan. They found him wedged in a stack of drums, upside
down, a few feet away.

Duggan died from head injuries.
“He didn’t know what the hell hit him,” Chojnacki said. “It was over in a second.”
A co-worker found Duggan’s torn hat, 50 yards away, on the roof of the plant.

Investigators later determined the violent reaction in the drum was caused by the mixture of two
common industrial chemicals: Hydrochloric acid and sodium hypochlorite, undiluted industrial
bleach.

‘Workers told investigators that they had been worried about chemical reactions and had warned
supervisors that, “someone is going to get his head blown off,” according to the Milwaukee
County medical examiner’s death report.

Plant managers, including Scott Swosinski, denied knowing about any potential for drums to
explode.

Swosinski told investigators from the medical examiner’s office that labels on drums weren’t
always accurate and that customers trying to dispose of hazardous waste would commonly leave
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small amounts of chemicals in the bottom of the barrels. It was standard practice at the plant to
commingle the chemicals, the report said.

Swosinski remained part of Mid-America Steel Drum’s management team until mid-2016. He
could not be reached for comment.

Chojnacki escaped with dime-sized acid burns from the chemical spray. Emotionally, he was
shaken.

“I was off work for maybe a month or so, and then I came back for a while,” he said. “Then I just
quit and got another job. I was tired of the whole ordeal.”

Mid-America wasn’t the only company at fault for putting workers in danger, Chojnacki said.
The companies that shipped the containers with leftover chemicals shared the blame. They
shouldn’t have sent hazardous material to a drum reconditioning plant in the first place, he said.

“If they are using that chemical, they should have a way of disposing it (safely) there,” he said.

Duggan’s mother, Patricia Duggan, received a $40,000 settlement from Milport Chemical, the
company that shipped one of the volatile chemicals. The agreement included a clause prohibiting
her from discussing details of her son’s death.

More than 30 years later, Patricia Duggan said even if she hadn’t agreed to keep quiet, she
wouldn’t want to talk about it. It remains too painful.

But she did say she hoped nobody else would be harmed in the same way.
“If they’re still doing the same thing, I do hope you’ll pursue the story,” she said.

Documents and interviews show that Mid-America Steel Drum and others in the chemical
container recycling industry have been operating the same way for decades, despite the dangers.

In August 2010, a month after Greif’s CLCM group acquired Indianapolis Drum Service, a
supervisor in the facility narrowly escaped injury after chemicals were commingled in a capped
barrel.

Workers described the container as Jooking “like it was pregnant” before the lid shot off, landing
6 to 7 feet from the supervisor, Jerry Spegal. As with the drum that killed Duggan, this one
spewed chemicals several feet in the air and drenched Spegal.

Spegal failed to mention the incident to OSHA inspectors who had been investigating the plant
for several months following worker complaints about coughing and breathing problems from
chemical exposure.

OSHA inspectors cited the company for 23 violations, the majority classified as serious. The
company negotiated the fine from a proposed $308,000 down to $110,000.

Thomas McGarity, a University of Texas law school professor who has consulted for OSHA,
said the agency’s ability to hold employers accountable has been “woefully inadequate” for
decades.

11
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McGarity co-authored a study last year entitled, “When OSHA Gives Discounts on Danger, Workers
Are Put At Risk.”

The report noted that the agency inspects only 1% of workplaces each year, and often agrees to
substantially reduced fines in exchange for a company’s promise to fix the hazard promptly.

Employers often treat the fines as a cost of doing business, McGarity said.

In 2013, before Kramer joined Safety Management Services, the Iowa-based consulting firm
conducted safety audits at CLCM plants in Indianapolis, Memphis and Arkadelphia.

The consultants rated each operation on compliance with corporate policies and procedures as
well as government regulations. The facilities performance scores ranged from 48% to 61%.

One worker told the consultants that “no one follows any safety rules.” Another pleaded: “Just
continue to have prayer.”

Consultants encouraged Greif to hire industrial hygienists to come in and evaluate worker
exposure to chemical fumes.

In 2014, OSHA inspectors cited the Oak Creek plant with a “serious” violation for not having
proper protections in place for “release of hazardous energy,” known in industrial terms as
“lockout/tagout.” It includes such practices as ensuring equipment is disabled during
maintenance.

The agency fined CLCM, $7,000. The company negotiated it down to $4,900.

One of the Arkadelphia employees, Billy Joe Patrick, said he heard talk over the years from
managers about making his workplace safer. But not much was actually done.

“They would say ‘We’re gonna do this, we're gonna do that, we’re gonna do this,”” he said inan
interview. “Well, I didn’t see anything happening regarding bettering it.”

Patrick worked on a burner at the Arkadelphia plant in 2013, pouring chemical residue into a
furnace and then pushing the drums through for cleaning.

He said barrels came in with all sorts of unknown chemicals.

“As soon as you dumped it, if it was real flammable, it was going to let you know real quick,” he
said.

Flames would shoot out of the furnace, he said, and it didn’t matter whether you had on a face
shield. The fire would flare up under it. There was not much Patrick could do but lean back as far
as he could while holding onto the barrel. If he let go, fire would engulf the whole area.

“You can only step back so far. It shoots out that little opening, you don’t have nowhere to go,”
he said. “There’s fire all around you but you can’t let go.”

Patrick held on. His hair, mustache and beard were singed.
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Greif told the Journal Sentinel the company is “examining investments in automation to increase
safety” in its burner operations.

An incident in March 2013 prompted Patrick, 52 at the time, to quit.

He had just dumped something in the burner.

Right at that moment, he happened to be taking a deep breath.

“I went to my knees,” he said. “It felt like it just burnt my lungs. ... I started sweating golf balls.”
He went to see a doctor the next morning.

“They said, ‘Mr. Patrick, do you know you have COPD?"”

Patrick said he had never had breathing problems, or suspected he had chronic obstructive
pulmonary disease, an incurable condition, until breathing in those fumes.

“They told me if I wanted to live, I better move to a different department or quit the job.”

Eric McClure spent his shifts at the Arkansas plant the same way Patrick did, shoving steel
drums into a blazing furnace.

Every day he prayed.
“Lord, please don’t let anything happen to me.”

McClure, 36, had been burned. Chemicals from the bottom of a drum had splashed the back of
his leg, causing painful swelling and blistering. He had seen flames scorch the faces and arms of
co-workers. For close to a year, he watched as, day after day, someone at the plant was hurt,
sometimes seriously.

One of his co-workers, Douglas Robinson, suffered a chemical burn on his leg that bubbled up
and ate through layers of his skin, from his ankle to his knee. He spent more than a month on
crutches.

“A lot of people are amazed that I still have my leg,” he said.
Another co-worker sustained a gash above his eye from the lid blowing off a drum.
In the fall of 2015, McClure left.

“I’m a man,” he said. “I done worked a lot of hard jobs, hard jobs, but this was the most unsafe
job I've ever done in my life.”

In October 2015, the team from Safety Management Services, which now included Kramer, did a
round of scheduled safety audits. They identified concerns at all the CLCM plants in four states.

None of the Milwaukee-area plants scored higher than 39% overall.

Ratings for management support and leadership were lower than 16% at all the plants. None
scored higher than 42% on regulatory compliance.
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In Oak Creek, “employees uniformly indicated that they felt safety had improved at the facility
in recent years since the company joined Greif.”

At the same time, workers told the consultants they were not encouraged to report risky
conditions or behaviors. The plant did not have a safety committee, or regular safety training
program. In the category of accident investigations and prevention, the plant scored 18 out of 2
possible 85 points.

Workers were seen stepping into burners to wipe away ash; they were observed dumping and
burning chemicals outside the burners — all highly hazardous behaviors. In all, consultants
noted 46 needed improvements.

The plants in other states scored slightly better — the highest was Indianapolis at 65% — but
still fell short of the company’s stated goal of 90%.

Results of the safety audits were sent to Greif’s leadership team.

“Chemical safety needs to be addressed urgently at your facility,” consultant Dale Sabers, who
was part of the team, wrote in a Nov. 6, 2015, email to a group of Greif executives regarding the
north side Milwaukee plant.

“The practice whereby employees mix many different chemicals together without regard to their
chemical characteristics is inherently unsafe and could result in extremely dangerous reactions.”

Sabers also warned the company about using acetone to clean containers and storing it in an
uncovered plastic bucket. Even traces of fumes from acetone — after barrels have been washed
— have been known to blow up drums and kill workers in other industrial settings.

An Oak Creek plant manager said during the audit that he and others had expected they would
receive support from Greif to make safety improvements.

“We were told we were going to have people on the shop floor with us going through safety
procedures, hand in hand with employees,” he told consultants on their visit. “We got zero.”

Throughout the audio recordings, Johns repeatedly told Kramer that Greif executives and plant
managers were ignoring his warnings about the practice of mixing incompatible chemicals.

Johns said he’d been nagging them for years and had requested money, $60,000 per plant, for an
industrial hygienist to survey the situation. He encouraged Greif leaders to come out and see the
conditions for themselves.

“I will make their hair stand on end,” he said.

In a March 2016 phone conversation, recorded by Kramer, Johns said there had been a shake-up
in Greif management. One of the safety executives he had hoped would push for improvements
was gone. On his way out, that executive told Johns: “We don’t have any money (for the
industrial hygienist).”

Two months later, Kramer asked Johns what had happened.
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“We haven’t changed a thing,” Johns said. “We are doing it all exactly the same.”

He said the chemicals were still “all just going into a toxic soup, particularly there at Cornell (the
north side Milwaukee plant).”

Greif executives spent two years studying the drum recycling and reconditioning industry before
establishing CLCM and have told investors they were aware of environmental risks.

In a September 2010 conference call with financial analysts, Greif CEO Michael Gasser said the
two companies they initially acquired — in Arkansas and Tennessee — had “by far the best
practices from a risk mitigation standpoint.”

“We know that — we’re very comfortable that we’ve mitigated those risks through contractual
arrangements, and also through the processes they have,” Gasser said.

Gasser didn’t elaborate on the contractual arrangements.

CLCM was created as a limited liability company, formed as a joint venture with local owners of
the individual facilities.

LLCs, as they’re called, can shelter investors from lawsuits, and there are also tax advantages.

“All companies want liability protection,” said Joe Boucher, a Madison attorney who specializes
in that area of law.

Those protections exist primarily on the civil side, he said, but don’t shield executives from
criminal prosecution.

By 2013, Gasser was no longer Greif’s CEQ. His successor, David Fischer, remained bullish on
the drum reconditioning industry, despite problems at the CLCM plants.

“There are a growing number of very large customers — our largest, in fact, group of customers
and some smaller ones — that require us to offer recycling/recondition capabilities as an
imperative of doing business with them,” Fischer said in a Feb. 23, 2013, conference call with
analysts.

“And that is something that we have recognized, and we are moving ahead with, in a very
aggressive way.”

Will Kramer didn’t decide to become a whistle-blower overnight.

For more than six years as a safety consultant, he heard executives make jokes when people were
hurt. He saw others falsify safety plans. He overheard one say, “I don’t give a crap about
OSHA,” when it came to the federal agency’s regulation of formaldehyde. Others stressed the
importance of “making P****** money™ over keeping workers safe or protecting the
environment, he said.

“I couldn’t leave it at the office,” Kramer said. “It invaded my whole life.”
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He spoke up about workplace safety when “right to work” legislation surfaced in Wisconsin in
2015. He was arrested during a protest aimed at convincing lawmakers that the bill would result
in more injuries to workers.

He wrote an opinion piece in a Madison newspaper about the safety problems he’d witnessed
over the years and conflicts of interest facing safety consultants. Risk-management consultants
cannot uphold their ethical oath to place worker safety above all else when the companies’
clients are writing their paychecks, he wrote, noting cases where he should have spoken up
sooner.

Kramer had hoped his public confession exposing the conflicts would lead to industrywide
solutions. Instead, the federal Board of Certified Safety Professionals stripped him of his
professional certification, citing his violation of ethical standards.

In his April 2015 hearing before the board, Kramer defended himself.

“Show me a CSP (Certified Safety Professional) who is not actively violating our ethical
standards ... and I will show you a CSP that is either a liar or unemployed,” he said. “We do not
even fully cooperate with OSHA when it investigates our workplaces because our very job
descriptions state it is our responsibility to protect the company from OSHA and other
regulators.”

Moreover, consultants usually have to sign nondisclosure agreements forbidding them to discuss
publicly the internal workings of the companies they’re auditing — a deal that allows misdeeds
to continue, he said.

Kramer said he couldn’t ignore what he saw at Greif’s CLCM plants. He wasn’t going to leta
nondisclosure contract keep him from doing what he thought was right.

On June 27, 2016, he filed a whistle-blower complaint with the U.S. Securities and Exchange
Commission, detailing his findings and alleging that Greif was misleading investors by not
disclosing their environmental risks.

It was the best way to get the company’s attention, his attorneys advised him.

Sept. 16, 2016 was Kramer’s last day on the job for Safety Management Services. He visited the
Arkadelphia plant and invited Johns to lunch at a Chinese buffet. Kramer was leaving the risk-
management business and had enrolled in law school.

He asked Johns for an update.

"1 just don't want us coming out again and seeing them mixing 1,000 different things into a
dram,” Kramer said.

“You will never change that process,” Johns replied, noting he was still frustrated with what was
going on: “You can’t take and mix flammables and caustics, bases, acids, everything into the
same dang 275-gallon tote.”
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Kramer had hoped to hear that the company had finally addressed the dangers of mixing
unknown chemicals.

It hadn’t.

“They don’t care,” Johns said. “This is the way we’ve always done it.”
John Diedrich of the Journal Sentinel staff contributed to this report.
How we reported this story

In reporting this story, the Milwaukee Journal Sentinel relied on 16 hours of audio recordings
and hundreds of pages of injury reports and safety audits supplied by a whistle-blower, as well as
federal, state and local regulatory records, photographs, medical examiner reports, police and fire
records, U.S. Securities and Exchange reports, lawsuits, interviews with eight recent workers
from three plants, regulators, trade groups and chemical safety experts,

The whistle-blower, Will Kramer, worked for a division of the Jowa-based consulting firm of
Cottingham & Butler, called Safety Management Services Co.

The news organization had samplings of the audio recordings provided by Kramer authenticated
by Primeau Forensics, an audio and video firm in Rochester Hills, Mich., that specializes in such
work for trials and other purposes. The recordings had not been cut or altered, the firm found.

Photographs and videos by workers, federal regulators and consultants with Safety Management
Services match descriptions of conditions provided by workers and detailed in reports.

The number of injuries and deaths from exploding drums was determined by using data from the
U.S. Occupational Safety and Health Administration.

Barrel company facing fine for exposing workers to hazardous chemicals, unsafe practices

Ragquel Rutledge, Milwaukee Journal Sentinel - Published 7:01 p.m. CT April 21, 2017 | Updated
11:13 a.m. CT Sept. 8, 2017

An industrial drum refurbisher on Milwaukee’s north side faces $108,000 in federal fines
stemming from serious safety violations that harm workers — and pose risks to the
neighborhood.
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The U.S. Occupational Safety and Health Administration has cited the Mid-America Steel Drum
facility for 15 serious violations for exposing workers to chemical and heat-related burns, toxic
gases, dangerous noise levels, the risk of falls and other hazards.

The “mixing of reactive materials/chemicals, as well as the mixing/addition of chemical
unknowns, exposed employees to reactive chemical hazards," according to a citation and
notification of penalty issued last week by OSHA.

The company, on Cornell St. near W. Hampton Ave. and N. 24th St., recycles and reconditions
industrial totes and is among a group of similar facilities operated by a joint venture called
Container Life Cycle Management — or “Click’m.” CLCM facilities employ about 270 people,
with additional operations in St. Francis and Oak Creek as well as Indianapolis, Memphis, Tenn.,
and Arkadelphia, Ark.

CLCM is majority owned by industrial packaging giant Greif Inc., headquartered in Delaware,
Ohio.

Officials from Greif said Friday they are “cooperating closely” with OSHA regulators.

“We are aware of OSHA’s findings and while we do not agree with the results of the inquiry,
we’re committed to addressing issues in a timely manner,” a spokesman for Greif said in a
written statement to the Milwaukee Journal Sentinel.

A Journal Sentinel investigation into Greif’s CLCM facilities published in February detailed how unsafe
practices at the plants resulted in worker injuries and risks to the environment. Workers told the
Journal Sentinel the drums that arrive at the plant for refurbishing and recycling are not always
empty — violating regulations — and instead contain chemicals, including hazardous ones,
sloshing in the bottom. Workers pour the various chemical residues into a container without
knowing what they’re mixing and how the chemicals might react. ’

The practice results in drums exploding and releasing toxic gases and vapors in the air. Workers
have suffered severe chemical burns and respiratory illness, according to interviews and internal
company records. In a 1984 case, before Greif/CLCM were involved with the business, a drum at
a sister plant owned by Mid-America exploded in the face of a 23-year-old worker and killed
him.

The Journal Sentinel's findings were based on 16 hours of audio recordings and hundreds of
pages of injury reports and safety audits supplied by a whistle-blower; as well as federal, state
and local regulatory records; photographs; medical examiner reports; police and fire

records; U.S. Securities and Exchange reports; lawsuits; and interviews with eight recent workers
from three plants, regulators, trade groups and chemical safety experts.

The OSHA citation substantiates the Journal Sentinel’s findings.

It notes, in part: “the employer receives, stores, and processes chemical containers (totes) that
contain chemicals such as, but not limited to: hydrogen peroxide, isopropanol, sodium
hydroxide, sodium hypochlorite, acetone, sulfuric acid, hydrochloric acid, and paints.”
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In addition, workers at the north side Milwaukee plant were exposed to fire dangers from
acetone, which wasn’t properly handled, the OSHA citation states. Workers were not adequately
informed about the risks of each of the hundreds of chemicals they were handling, the

agency's inspectors found.

Workers were allowed to go back into the plant without “procedures in place to ensure that the
work environment was safe following the release of unknown gases and vapors from unwanted
chemical reactions," inspectors noted.

Will Kramer, a former risk assessment consultant who blew the whistle on Greif, said OSHA’s
penalties illustrate a regulatory failure. The $108,000 fine amounts to “pocket change,” he said.
Greif reported net sales of $3.3 billion in 2016.

Kramer said OSHA investigators didn’t contact him or seek evidence that the company was
aware of its dangerous practices and deliberately ignored them. OSHA officials could not be
reached for comment.

“In my role as a safety consultant to the company, we documented the same issues OSHA cited
them for, and provided a detailed report with photos to the company's management with
recommendations of how to fix the problems,” Kramer wrote in a letter Friday to U.S. Sen.
Tammy Baldwin, who has called for multiple federal investigations into the problems with the
Greif/CLCM plants.

Such evidence would have allowed the agency to classify the violations as “willful,” which carry
much stiffer fines. Kramer said that might do more to “incentivize” the company to improve its
practices.

OSHA conducted several inspections of the plant beginning in October 2016, after receiving a
complaint from an employee. The inspections continued through April 6. The company has until
May 30 to finish resolving all of the issues."This confirms that despite (Greif officials) saying
they fixed all the problems, they’re still doing the same things," Kramer said.

EPA investigates fumes coming from Wisconsin barrel plant. Their own inspectors get sick.

John Diedrich and Raquel Rutledge, Milwaukee Published 2:08 p.m. CT June 30, 2017 | Updated
11:13 a.m. CT Sept. 8, 2017

Two federal inspectors became ill earlier this year while investigating a chain of industrial barrel
refurbishing plants in Wisconsin, reporting nausea, dizziness and difficulty breathing as they
spent several days talking to residents near one of the facilities.

A month earlier, other inspectors were inside the plants but said they didn't get to see regular
activities as required by law. Instead, it appeared the company was staging operations to make it
look like regulations were being followed.

Concerned that the company engaged in a cover-up and that the plant’s true operations presented
arisk to residents, federal prosecutors took the unusual step of asking a federal magistrate judge to
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approve search warrants authorizing surprise inspections to collect samples. The judge approved
them in early May.

A Milwaukee Journal Sentinel investigation in February uncovered dangerous working conditions and
environmental problems at the plants and three others in Arkansas, Indiana and Tennessee, all part
of the chain. The facilities are operated by Container Life Cycle Management (CLCM), a joint
venture majority owned by industrial packaging giant Greif inc.

The U.S. Environmental Protection Agency and other agencies sent inspectors to the CLCM Mid-
America Steel Drum plants in St. Francis, Oak Creek and Milwaukee a short time later.

New details of the EPA inspections are outlined in reports, emails and other documents made
public in the warrants filed by the EPA in U.S. District Court in Milwaukee in May.

In seeking warrants to do surprise inspections, EPA officials cited the Journal Sentinel
investigation as well as previous environmental violations.

The plants refurbish 55-gallon metal drums and large plastic totes, cleaning them out for future
use or to recycle them. The drums and totes are supposed to arrive empty, but they routinely
come in “heavy,” with a significant amount of chemicals remaining inside, according to
documents and workers.

Dangerous chemicals have been mixed together and washed down floor drains and plumes of
smoke from unknown chemical reactions have been released into neighborhoods, workers
said. Fires have erupted at the plants, fouling the air and posing a danger to nearby homes, the
investigation found.

The Journal Sentinel findings were based on 16 hours of audio recordings by a whistle-blower;
hundreds of pages of documents, including internal injury reports and safety audits; as well as
public records and interviews with workers, regulators and experts.

Greif spokeswoman Debbie Crow said the company has not yet received findings from the EPA
and the company “will work with them to remedy any issues as they arise.”

EPA officials would not comment on the ongoing investigation other than to say they don’t yet
have results from samples of material that were collected during the inspections.

Federal and state lawmakers have demanded action. U.S. Sen. Tammy Baldwin has written
numerous letters to governmental agencies and told the Journal Sentinel immediate steps are
needed to protect the public.

“I have no doubt that people have been harmed or put at risk, whether it’s workers or people who
live in these neighborhoods. ... It's important that all federal agencies charged with oversight do
their job and get to the bottom of this," the Wisconsin Democrat said.

Staged inspection suspected

Federal and state regulators inspected the plants in Milwaukee shortly after the Journal Sentinel
investigation.
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The inspectors from the EPA, U.S. Department of Transportation and Wisconsin’s Department of
Natural Resources were trying to determine if there were violations of federal hazardous waste
handling and emissions laws at the plants.

At each plant, the regulators said, there were indications they were not seeing typical operations,
which they are supposed to be able to see under the law.

Inspectors noted they were barred from entering the plants until a company attorney arrived.

Barrels appeared to have been selected to avoid any containing hazardous waste, they said.
Containers had new-looking white labels on them with the words “non-regulated waste.” And a
worker operating a furnace at one plant happened to be “on break™ during the inspection,
according to court documents.

Operations “appeared to EPA inspectors to be ‘staged’ to create the appearance of compliance
with applicable environmental regulations,” documents said.

Even with those efforts, the inspectors spotted possible violations of the law: Workers were
guessing by “feel” if a barrel contained chemicals; fumes wafted from some barrels; possibly
harmful waste was streaming down a storm drain; and records required by law to be kept were
missing.

And by the company’s own admission, one of the facilities was dealing with hazardous waste
without a permit. The company’s attorney wrote in a letter after the inspection that the company
is now applying for a hazardous waste permit.

“This suggests a failure in the past to characterize properly wastes present at this facility,” the
warrant application said.

Inspectors arrived at the plant in the 2300 block of W. Cornell St. the moming of Feb. 24. After
waiting for the lawyer to arrive, the inspectors entered the plant to find that operation was shut
down, so there was little to observe.

Four days later, the inspectors went to the St. Francis plant. They had to wait an hour while the
company called its lawyer to appear.

The inspectors believed the drums being processed on that day were “cherry-picked” so they did
not include any hazardous waste. But inspectors also saw barrels fuming at the St. Francis plant,
indicating that drums were not emptied.

An inspector went to the roof to examine the smokestack scrubber, which is designed to clean
the exhaust gas as it leaves the plant. He discovered fluid coming off the scrubber was going into
a pipe and then a storm drain.

“The reason the system was set up to leak in this way was not made clear during the inspection,”
the inspection report said.
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At the Oak Creek inspection on March 2, inspectors identified several areas of concern. Workers
used metal blades to cut the drums containing unknown and potentially flammable chemicals,
creating a risk of explosion.

A worker died in Milwaukee in 1984 after a barrel of randomly mixed chemicals exploded in his
face. There have been dozens of other deaths and serious injuries in incidents involving drums
with chemicals or residue over the past 15 years across various industries.

The way workers were putting drums in the furnace in the Oak Creek plant represented a risk of
fire or explosion — all dangers that happen routinely at the plants, according to workers
interviewed by the Journal Sentinel.

'Insane’ plant near residents

Residents around the St. Francis plant have contended with foul odors and smoke belching over
their neighborhood for years, federal EPA investigators found while spending nearly a week in
the area in March.

EPA investigators Aaron Price and Maureen O°Neill interviewed several residents in their
homes, “where we believe the remnants of the exhaust had accumulated for years in the carpet
and upholstery.”

Residents reported health complaints including dizziness, itching, watery eyes, rashes on
exposed skin, nausea, lymphoma, vitamin D issues, cardiovascular disease and throat cancer,
according to documents.

Price and O’Neill both reported that they felt sick after being in the neighborhood around the St.
Francis plant. O’Neill said her tongue swelled, her throat constricted and she was suffering from
“unbearable” throbbing and numbness in her hands and feet.

She asked for Benadryl at the front desk of her hotel that night. The staff offered to take herto a
hospital or pharmacy. A hotel driver took her to get an antihistamine. The swelling went down
the next day, but the pain in the hands and feet persisted until she left the assignment.

Price, too, reported feeling ill: headaches, dizziness and breathing difficulty, nausea, sleep
difficulty and trouble focusing.

A neighbor of the plant told Price and O'Neill the smell from the plant’s emissions was strong
enough that he could taste it. He couldn’t get away from it, even in his house with the doors and
windows closed.

A secretary at Willow Glen Elementary School, which is a half-mile south of the plant, called the
Fire Department to investigate one day this year because the plant’s odor was so strong in the
school.

The investigators interviewed several residents who reported health problems including a man

who talked about the danger of living near the plant with his 6-year-old daughter, who has had

rashes, itchy eyes and dizziness, which he attributed to the smell and a pink film from the plant
that settles on his property.
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He told investigators he planned to move; no one should be living near the plant.

“He felt it to be ‘insane’ that the facility was allowed to be anywhere near a residential area.”

OSHA inspects Wisconsin barrel refurbishing
plant after reports of unsafe work conditions

John Diedrich, Milwaukee Journal Sentinel Published 11:59 a.m. CT Aug. 10, 2017 [ Updated
10:02 a.m. CT Sept. 8, 2017

The federal agency charged with workplace safety has opened an inspection of an industrial
drum refurbishing plant in St. Francis — but only months after reports of dangerous working
conditions and action by environmental regulators uncovered numerous violations.

Inspectors from the U.S. Occupational Safety and Health Administration opened an inspection
of Mid-America Steel Drum last week — on the same day the Milwaukee Journal Sentinel
posted a story examining why the agency had inspected just one of six plants in the chain.

The inspection was opened Aug. 3, according to the agency website and a spokesman, who
declined to say if inspectors have been in the plant yet.
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There is no indication, however, that the agency is inspecting another local plant in the chain, in
Oak Creek, which also refurbishes industrial drums and has been cited for illegally storing
hazardous waste, among other violations.

A Milwaukee Journal Sentinel investigation in February revealed environmental

problems and dangerous working conditions at a chain of barrel refurbishing plants, including
three in Wisconsin — Qak Creek, Milwaukee and St. Francis — as well as facilities in Arkansas,
Indiana and Tennessee.

Workers at the plants said chemicals were routinely mixed together, triggering dangerous
reactions that resulted in chemical and heat-related burns, injuries from exploding barrels,
breathing difficulties and other health problems.

One worker described pouring liquid from a drum into a collection container and a horrible
smelling orange cloud filling the plant. The workers went outside and waited for the air to clear.

The Journal Sentinel findings were based on 16 hours of audio recordings by a whistle-blower.
The plant's safety manager is heard on one recording saying, “When you look at the hazard
potential here, they could blow up and kill eight people in a heartbeat.”

U.S. Sen. Tammy Baldwin (D-Wis.) has criticized OSHA for not inspecting all the plants
and said she was happy to learn of the action last week.

“T am pleased that they are finally doing their job at St. Francis and now they need to do so at
Oak Creek as well," Baldwin said in a statement Wednesday.

Baldwin said she was told earlier by OSHA it could not go into the plants without a worker
complaint. In a July letter to OSHA, Baldwin cited regulations that say OSHA can inspect a
facility based on media reports or referrals from other government agencies.

Unannounced inspection

OSHA spokesman Scott Allen said he could only confirm the agency opened an inspection into
the St. Francis facility, located in the 3900 block of S. Pennsylvania Ave.

"No information will be available until the investigation is completed," Allen wrote in an email.

Allen did not answer a question about why OSHA opened its inspection of the St. Francis plant
last week. The online entry lists the agency as doing a partial inspection and that it was the result
of a referral.

The barrel refurbishing plants are operated by Container Life Cycle Management, known as
CLCM, a joint venture majority owned by Ohio-based Greif Inc., an industrial packaging

giant. The plants refurbish 55-gallon steel drums and large plastic chemical containers, cleaning
them for reuse or recycling. The three Milwaukee-area plants operate as Mid-America Steel
Drum.
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Greif spokeswoman Debbie Crow said in a statement, "The company is committed to the health
and safety of our colleagues and protecting the environment in the communities where we live
and work. CLCM will continue to work closely with agency partners in an effort to uphold that
commitment."

When asked if the OSHA inspection of the St. Francis plant was announced, OSHA spokesman
Allen wrote, "We do not announce or pre-inform a company when OSHA conducts an
investigation.”

Federal environmental regulators did their own inspections of all three Milwaukee-area plants
earlier this year but reported that inspectors were forced to wait until the company's attorney
arrived and during the tour, they suspected they were not seeing typical operations, as required
by federal law.

Federal prosecutors in Milwaukee took the unusual step of asking a federal magistrate judge to
approve search warrants that authorized surprise inspections to collect samples.

EPA inspectors sickened

The U.S. Environmental Protection Agency conducted its inspections in May. The results have
not been released.

During the visit, two EPA investigators became ill while interviewing residents around the St.
Francis plant, reporting nausea, dizziness and difficulty breathing.

The Wisconsin Department of Natural Resources also inspected the three barrel refurbishing
facilities earlier this year and cited the company for 19 violations, according to 250 pages of
enforcement reports released last month to the Journal Sentinel. Enforcement conferences with
the company to discuss what has to be done to correct the violations are set for this month.

The company was cited for handling hazardous waste without permits; failing to keep required
records; misrepresenting information on permit applications; sending hazardous ash to landfills
not permitted to receive it; and continuing to send putrid odors over neighborhoods three years
after similar smells were recorded.

State Sen. Chris Larson and state Rep. Christine Sinicki, both Democrats, applauded the DNR's
action and in a letter asked the agency to participate in a public meeting for residents living near
the plants.

The DNR said it could not attend a meeting because the investigation remains open. Larson and
Sinicki are considering others who can speak about the DNR’s findings publicly. No meeting
date has been set.

OSHA officials inspected one drum plant in the chain after a complaint late last year.

They issued citations alleging unsafe work conditions at the Milwaukee facility, located on W.
Cornell St. near W. Hampton Ave. and N. 24th St., and assessing $108,000 in fines.
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Among the violations found in the inspection: Workers were mixing chemicals from barrels,
exposing workers to the risk of burns, explosions and the inhalation of toxic gas. The company
disputes those violations.

OSHA opens safety inspection at another
Wisconsin barrel refurbishing plant

John Diedrich, Milwaukee Journal Sentinel - Published 12:00 p.m. CT Aug. 23, 2017 | Updated
3:11 p.m. CT Aug. 23, 2017

A federal agency that investigates workplace safety has opened an inspection into a second
industrial drum refurbishing plant in the Milwaukee area.

Inspectors from the U.S. Occupational Safety and Health Administration launched an inspection
of Mid-America Steel Drum in Oak Creek last Thursday, according to online OSHA records.

The action comes six months after reports of dangerous working conditions by employees in the
plant. It also follows inspections by environmental regulators who uncovered numerous
violations.

A Milwaukee Journal Sentinel investigation in February revealed environmental
problems and dangerous working conditions at a chain of barrel refurbishing plants, including
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three in Wisconsin — Qak Creek, Milwaukee, and St. Francis — as well as facilities
in Arkansas, Indiana and Tennessee.

Workers at the plants said chemicals were routinely mixed together, triggering dangerous
reactions that resulted in chemical and heat-related burns, injuries from exploding barrels,
breathing difficulties and other health problems.

OSHA opened an inspection into the Mid-America Steel Drum plant in St. Francis on Aug. 3 —
the same day the Journal Sentinel posted a story examining why the agency had inspected
just one of six plants in the chain.

Two weeks later, the inspection at the Oak Creek plant was opened.

U.S. Sen. Tammy Baldwin (D-Wis.), who has criticized OSHA for not inspecting all the plants,
welcomed the agency's latest action.

“Since February, I have repeatedly requested that OSHA investigate these facilities," she said in
a statement. "I am pleased that after pressing for OSHA to do its job, they have finally opened up
an investigation into the Oak Creek facility.”

The barrel refurbishing plants are operated by Container Life Cycle Management, known as
CLCM, a joint venture majority owned by Ohio-based Greif Inc., an industrial packaging

giant. The plants refurbish 55-gallon steel drums and large plastic chemical containers, cleaning
them for reuse or recycling. The three Milwaukee-area plants operate as Mid-America Steel
Drum.

A Greif spokeswoman said earlier that the company is committed to safety and would work
closely with regulators "to uphold that commitment.”

OSHA officials inspected one drum plant in the chain after a complaint late last year. They
issued citations alleging unsafe work conditions at the Milwaukee facility, located on W. Cornell
St. near W, Hampton Ave. and N. 24th St., and assessed $108,000 in fines.

Among the violations found in the inspection: Workers were mixing chemicals from barrels,
exposing workers to the risk of bumns, explosions and the inhalation of toxic gas. The company
disputes those violations.

An OSHA spokesman did not respond to an email seeking comment on the inspection of the Qak
Creek plant.

Federal environmental regulators did their own inspections of all three Milwaukee-area plants
earlier this year. They reported that inspectors were forced to wait until the company's attorney
arrived and during the tour inspectors suspected they were not seeing typical operations, as
required by federal law.

Federal prosecutors in Milwaukee took the unusual step of asking a federal magistrate judge to
approve search warrants that authorized surprise inspections.
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The U.S. Environmental Protection Agency conducted its inspections in May. The results have
not been released. During the visit, two EPA investigators became ill while interviewing
residents around the St. Francis plant, reporting nausea, dizziness and difficulty breathing.

The Wisconsin Department of Natural Resources also inspected the three Milwaukee-area barrel
refurbishing facilities earlier this year and cited the company for 19 violations, according to 250
pages of enforcement reports released last month to the Journal Sentinel. Enforcement
conferences with the company to discuss what has to be done to correct the violations are set for
this month.

The company was cited for handling hazardous waste without permits; failing to keep required
records; misrepresenting information on permit applications; sending hazardous ash to landfills
not permitted to receive it; and continuing to send putrid odors over neighborhoods three years
after similar smells were recorded.

EPA finds Wisconsin barrel plants
violating environmental laws

John Diedrich, Milwaukee Journal Sentinel - Published 11:02 am. CT Nov. 29, 2017 | Updated
3:48 p.m. CT Nov. 29, 2017

The U.S. Environmental Protection Agency has found a chain of industrial refurbishing plants in
the Milwaukee area violated federal Jaw, the agency announced Wednesday.

The EPA determined the plants in St. Francis, Oak Creek and Milwaukee were breaking the law
by transporting, storing and treating hazardous waste without required licenses, among other
violations.

EPA inspectors said plant officials blocked their entry into the St. Francis plant for nearly 30
minutes, even though they had a warrant issued by a federal magistrate judge. They also were
initially denied access to the Oak Creek plant.
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The agency took the unusual step of seeking the warrant after suspecting the company had
"staged" operations in its plants during an earlier inspection.

Once inside, investigators found a host of problems: barrels labeled as "non-hazardous” that
contained flammable chemicals; drums leaking unknown chemicals onto the ground; milky
white plumes of smoke puffing out of the St. Francis facility, creating a "standing haze;" and a
barrel that workers said was for water, but actually contained ignitable hazardous waste.

The inspections were initiated following a Milwaukee Journal Sentinel investigation, published
in February, which uncovered a host of problems that endangered workers and residents living
near the company's plants in the Milwaukee area and three other states — Tennessee, Indiana
and Arkansas.

Workers at the plants told the Journal Sentinel that chemicals were routinely mixed together,
triggering dangerous reactions that resulted in chemical and heat-related burns, injuries from
exploding barrels, breathing difficulties and other health problems.

Residents near the St. Francis plant say it is often miserable living there. Fumes result in burning
eyes, sore throats and headaches, forcing them to stay in their homes at times. Three of the
residents have filed a class-action lawsuit.

The three plants, known locally as Mid-America, are operated by Container Life Cycle
Management, a joint venture majority owned by Greif Inc., a $3.3 billion Ohio-based firm.

The plants refurbish 55-gallon steel drums and large plastic chemical containers, cleaning them
for reuse or recycling. Drums that cannot be refurbished are burned.

'Heavies' at the plant

By law, barrels that arrive at the plant are supposed to be essentially empty with no more than an
inch of contents in the bottom.

But the inspectors found barrels and totes with a significant amount of chemicals inside -~
called "heavies" in the industry — that had been sitting there in one case for at least three
months, in violation of the law, the EPA said. Plant officials said workers determined if a barrel
was heavy by "feel."

The EPA tested the air near the St. Francis facility in response to resident complaints and the
"smelly emissions from the plant.” During their investigation, two EPA inspectors who were
interviewing residents themselves reported feeling ill.

Air testing by the EPA revealed the presence of volatile organic compounds associated with
industrial activity. The agency is analyzing the data to determine if there is a health risk to
workers and residents. The agency plans more festing.

The agency issued notices against the St. Francis and Oak Creek plants, alleging 13 violations of
the federal Clean Air Act. The Milwaukee plant does not have a burning operation.
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At the Oak Creek facility, the EPA says the company illegally treated hazardous waste in an
incinerator. At St. Francis, the agency alleges the plant failed to control or measure potentially
hazardous emissions, didn't keep adequate records or obtain proper permits and failed to
adequately respond to requests for information.

Soil testing by the agency did not reveal levels of contamination that violated federal law.
Company questions violations

In a statement, a Greif spokeswoman said the company learned of the EPA violations Monday
and continues to cooperate with regulators. The statement also contended regulators have
changed their past standards to find problems.

"We are not perfect and will always work to address issues in cooperation with regulators,” said
Debbie Crow, in the statement. "Company representatives have met — on a voluntary basis —
with federal and state environmental regulators on multiple occasions to discuss perceived
issues."

The company has 30 days to respond. Documents indicate the EPA will then consider a fine, but
no amount was listed.

"EPA, in coordination with the Wisconsin Department of Natural Resources and other
government agencies, continues to investigate and intends to take appropriate action,”" an agency
statement said.

The EPA is the latest regulatory agency to conclude the barrel plants are breaking the law. The
EPA is one of at least five government agencies investigating the plants following the Journal
Sentinel's investigation, citizen complaints and several letters from U.S. Sen. Tammy Baldwin
(D-Wis.) and other members of Congress.

“I am pleased that they have now identified violations and are moving forward with issuing
penalties and bringing the company into compliance," said Baldwin, who called on EPA to
investigate in February. "Our work here is not done and 1 will continue to demand answers.”

The state Department of Natural Resources and U.S. Department of Transportation together have
uncovered three dozen violations. DOT has expanded its investigation to 13 plants all tied to
Greif in nine states.

The U.S. Occupational Safety and Health Administration found 15 violations at the Milwaukee
facility and issued a $108,000 fine. OSHA continues to investigate the plants in Oak Creek and
St. Francis but has not reported findings.

Rep. Gwen Moore (D-Wis.) said the EPA's findings are "deeply disturbing" given the population
around the plants and credited the Journal Sentinel's investigation with bringing the dangers to
light.

“Today’s announcement not only stresses the need for enhanced transparency in the private
sector, but it also underscores the necessity for press freedom and a responsive EPA that can
hold companies accountable for breaking laws that protect the public," she said.
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Mercury in wastewater

The Milwaukee Metropolitan Sewerage District found mercury in wastewater discharge from the
St. Francis plant that repeatedly was over legal limits. While the issue existed for at least the past
four years, MMSD did not meet with the company until a month after the Journal Sentinel
investigation. The company promised to clean up the problem.

The Journal Sentinel findings were based on 16 hours of audio recordings by a whistle-blower;
hundreds of pages of documents, including internal injury reports and safety audits; as well as
public records and interviews with workers, regulators, and experts.

The whistleblower, Will Kramer, said Wednesday plant officials had plans for staging operations
when government inspectors came, and the most recent blocked entry may have allowed them to
prepare employees.

Kramer applauded the EPA's action, but he said regulators have as yet failed to determine where
the barrels full of hazardous waste are sent.

" After further confirmation that this company has been illegally storing, treating, and
transporting hazardous waste, my question continues to be: where did all of that hazardous waste
end up? So far, neither the company nor regulators have answered that question.”

Conditions were scary dangerous in
Wisconsin barrel plants, say workers
hurt on the job

John Diedrich and Raquel Rutledge, Milwaukee - Published 2:02 p.m. CT Dec. 7, 2017
| Updated 2:13 p.m. CT Dec. 7, 2017

For most of three years, Phillip Leitze stripped used 55-gallon chemical barrels to get them down
to bare metal and ready for a fresh coat of paint.

It was dirty, dangerous work, but Leitze was glad to have the job at Mid-America Steel Drum in
St. Francis — at least at first.



83

Each day, Leitze put on two extra layers of clothes. The machine he operated blasted tiny metal
balis of "shot" that would ricochet back as if he was facing a hail storm. He wore the extra
clothing to protect himself even when temperatures soared into the 90s.

As he sandblasted the barrels, metal shavings would spray back up at him.

"I had on a long plastic mask," he said, "but they were hitting everywhere, bouncing up under my
shield."

Into his eyes.

When his shift was over, Leitze would take a magnetized piece of metal from his pocket and
do what the guy who ran the machine before him advised: Stand in front of a

mirror, pull down his eyelids one at a time and run a magnet along the edges, extracting the
shavings, best he could.

He told his supervisors many times about metal getting in his eyes and lashing his body.

They offered no solution, he said, just as they did nothing when he told them about chemical
burns on his arms and frequent shortness of breath, which he attributed to inhaling an array of
chemicals from metal barrels and large plastic totes the plant recycles.

A Milwaukee Journal Sentinel investigation, published in February, exposed workplace
hazards and environmental violations at barrel plants here and around the country and prompted
investigations from at least five state and federal agencies.

Since then, Leitze and other former Mid-America employees have come forward to tell their own
stories of dire working conditions in the plant — ones that echo what other employees had
said and underline what inspectors have found.

“That’s the hardest work I ever did,” said Leitze, now 30, who was fired in 2015 because of
missing too much work. He said they were sick days because of going to the doctor for work-
related breathing problems, but he was fired anyway.

“What was happening to me was happening to people before me, and it's going to keep
happening. They're messing people up.”

Since the Journal Sentinel investigation, the plants — operated by Container Life Cycle
Management, a joint venture majority owned by Ohio-based Greif Inc. — have received more
than 70 violations from four agencies and $114,000 in fines.

The recent interviews with former workers reveal the depth of the dangers they — and others —
- faced on a daily basis as they dealt with the plastic totes and drums that came in on semi
trucks.

The steel drums were rolled on to a conveyor belt and went into an intensely hot furnace to burn
off chemicals before being sandblasted, painted and sent back out. The plastic tote containers
were often cut apart, the chemicals drained out of them and mixed with contents of other
containers. Then the plastic was ground up for recycling.
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The men all repeatedly suffered chemical burns. One worker was scorched so badly
on his chest that he couldn’t button his shirt as the wounds oozed, yet said he was told to keep
working.

They frequently felt sick — headaches, running eyes, trouble breathing.

One worker, 21, who left the St. Francis plant this past summer, lost his sense of smell. He’s
found another line of work.

A worker at the Oak Creek plant said he slung partiaily full barrels of chemicals with no safety
equipment except a pair of gloves.

All said they raised concerns with the company — and some with their union — but nothing was
done.

Officials from the local Teamsters unit did not return calls for comment.

Greif spokeswoman Debbie Crow said the accounts provided by workers do not match
the "standard processes and operations at CLCM facilities.”

"We train our employees to work in a safe manner, follow standard processes and operations,
and we rely on these employees to make decisions consistent with the requirements. We
encourage our employees to report any safety issues, and those that have come to our attention
have been addressed,"” Crow said.

"Our highest priority has been — and will continue to be — the health and safety of our
employees and the communities in which we operate."

The workers said they knew, going in, it would be hard, but didn't realize what they were
walking into. Some were paid $12 an hour, while others, such as Leitze, started at
about $1 above the state's $7.25 minimum wage.

"You never knew what you were dealing with. The smell that would come out of some of those
totes was terrible," said Jeramy Dahl, who worked at the plant on

N. 23rd and W. Cornell streets in Milwaukee, near W. Hampton Ave., until he quit in late
2015. "It's the worst job I ever had. It was just a nasty place to work.

"They didn't care about safety. It was just, 'Get the job done.' "
Needed the money

Leitze grew up on Milwaukee's north side and when he heard about the job at Mid-
America paying $8.50, he jumped at the chance for steady pay. The 25-year-old didn't have a lot
of options in 2012.

A 6'1" 260-pound man who regularly lifted weights and played basketball, Leitze figured
the physical job would be a good fit. Once he stepped into the plant on S. Pennsylvania Ave. in
St. Francis, he saw the dangers.

"I 'was putting up with a lot of stuff because I needed the money," he said.
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Barrels and totes at times came into the plants with several inches or more of chemicals sloshing
around the bottom, the Journal Sentinel investigation found. Leitze said some were half or even
three-quarters full.

Under federal law, the containers are supposed to be empty, with no more than
an inch of residual material in the bottom.

The plants have been found in violation of federal and state law by the U.S. Environmental

Protection Agency and the Wisconsin Department of Natural Resources for storing drums with
hazardous waste in them without a permit. The company told the DNR it was not their fault that

some vendors send drums that are too full.
Company officials said workers send back all the non-empty drums, called "heavies."

"At no time are we aware that any ‘heavies® have been processed at any CLCM facility. Any
contents of containers received by CL.CM have been disposed of in accordance with all
regulatory requirements,” said Crow, the Greif spokeswoman.

Leitze and others told the Journal Sentinel that's not how it worked.

Partially full steel drums went down a conveyor line at the St. Francis plant and into a furnace
where the chemicals were burned off, Leitze said. Sometimes the drums literally came out of the
furnace on fire, pumping fumes into the air.

He recalled drums falling off the conveyer belt, pouring smoking hot chemicals onto the
parking lot. The supervisors told workers to just let it burn out, he said.

RELATED: Three neighbors sue Greif over St. Francis plant

When chemicals spilled on the floor inside the plant, he said, they went right down the drain.

Earlier this year, the St. Francis plant was found to be in violation of local wastewater permits by
discharging illegal amounts of mercury.

After four years of periodic violations found by the Milwaukee Metropolitan Sewerage
District, the company agreed to clean up the plant and better screen shipments from customers.

A worker at the plant said testing showed workers' boots had mercury on them, meaning the
heavy metal could have been tracked into homes and elsewhere. The company collected all the
boots and issued new ones, according to EPA records.

Training, safety minimal
Soon after he got the job, Leitze took over the "shot" machine, sandblasting the drums.

The machine wasn't calibrated properly, he said, so the pellets fired in a scatter-shot way, hitting
his body and creating more spray of shavings. Without sufficient safety gear, it was a constant
assault on his body and eyes, he said.

“That was one of the craziest things I ever had to deal with,” he said.
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On other assignments, he got burned.

Training was minimal, Leitze and others said. The workers once had to take
a hazardous materials test. The company provided all of the roughly three dozen workers with
the answers in advance, Leitze said.

Leitze dreaded certain chemicals. The one called "stripper" was the worst. It took off
anything and "it would burn you raw," he said.

Other chemicals had an immediate effect on Leitze's lungs. He remembered a mint concentrate
that sent a powerful freezing shiver through him. Another took his breath away.

"You feel like you were literally drowning," he said. "You'll be panicking for a minute or so
before you calm down."

He started out at $8.50 an hour and ended up at just over $10 an hour. Leitze is now working as a
bouncer at a bar.

“T knew what was going on there wasn’t right,” he said. “At the time I didn’t know who to
complain to. It was a terrible experience.”

Chemical reactions common

Jacob Hajek, 25, came to the Mid-America plant in Milwaukee in 2014, drawn by $12-an-
hour — two bucks more than he was making at a car dealership doing oil changes.

Dahl followed Hajek from the dealership soon after for the same reasons. Dahl, now 36, had a
son on the way and needed the money.

The plastic containers almost always came in with chemicals in the bottom, they
said. Workers would lift the totes up onto a bandsaw, slice off the sides and then carry the cut~
off bottom with chemicals inside to a "drain table."

The chemicals would be mixed together on the table, then left to drain into a steel drum,
sometimes reacting with other chemicals to create a bubbly, smoking cauldron. They would pull
those off to the side or drag them outside until they settled down.

Dahl recalled reactions where chemicals turned into a foam that was hard as a rock. They needed
to use an ice scraper to get it off the table.

For Dahl, the worst smelling chemicals were the sulfurs that reeked of rotten eggs. When he
opened those totes and got a whiff, he said his lungs burned, and he wound up with a cough that
would last long after he got home.

When chemicals didn't react, the workers said they would simply fasten a lid on the barrels and
ship them out. The workers never knew where they went.

Asked if there was a chemist or someone with a chemistry background in the plant to avoid
such reactions, Dahl laughed.
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“No. God no,” he said.

One time, a tote spilled outside on the parking lot near a hole cut in the fence. DNR
regulators spotted the hole during inspections earlier this year and noted it could allow chemicals
to run off the lot and into the adjoining area.

Hajek said that is exactly what happened.

After the spill, Hajek asked his boss what to do. "He said, Yjust leave it. The rain will wash it
away.”

Working while injured

Steel totes also came into the Milwaukee plant and for those they used an ordinary Shop Vac,
sucking up the contents, again mixing them together, this time inside the vacuum.

Hajek and Dahl both said they told supervisors: there has to be a safer way to do it.
They said all they got was a shrug from the boss and an order to get the job done.

One day in September 2014, Hajek was pushing a Shop Vac full of chemicals, headed for the
drain table. Without warning, the vacuum hose blew off, spraying his chest with a concoction of
burning liquid. His skin bubbled.

Hajek went to his supervisor, who told him to put cold water on it and get back to work. Hajek
wanted to go to the doctor, but his supervisor said no.

"He said, Not now. We're busy right now. We gotta get production done," Hajek said.

Hajek went home and spent a painful night trying to make the swelling and itching go away. His
boss suggested over-the-counter lotions. Nothing helped.

They finally cleared him to go to a company-hired doctor, Paul Mankus, who prescribed a
medicated creamn. Hajek said Mankus also gave him advice: Quit working at the plant; he had
seen many workers come into the clinic from that facility, Hajek said.

Mankus, who is retired, was contacted by the Journal Sentinel but said he didn't
remember Hajek's case or others from Mid-America. He declined further comment.

Hajek said he never saw a union representative at the plant and he kept his mouth shut.
"I just needed the money," he said of the $400-a-week he made.

Hajek said there were other burns he endured and a persistent breathing problem, one that
continues today even though he is two and a half years out of the plant. The 25-year-old gasps
for breath and blames the many chemicals he inhaled there.

The recovery from the chest burn was long and painful. He still can't go in the sun without his
chest quickly turning dark red, becoming a hot, itchy rash.

"I should have never worked there," he said. "It wasn't worth it."



SAFETY MANAGEMENT SERVIGES CO.
Flames burst from a burner at the Container Life Cycle Management plant in Arkansas where stee! drums are refurbished, Chemicals in the bottom of the drums have caused fires that
have injured workers, The phato is fram a 2013 audit of the plant.

A JOURNAL SENTINEL WATCHDOG REPORT

Burned

Chemicals left in barrels leave workers and neighborhoods at risk
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Nothing on the outside of the industrial building on Cornell St. offers any clue about what’s going on

inside,
The sign that says “Mid America IBC” doesn’t suggest “hazard,”

Residents living in the modest homes across the street would have no way to know that the facility
- which recycles and refurbishes large chemical containers — was endangering workers in the plant

and exposing the neighborhood to harm.
They had no way to hear what the man inside was saying.

1t was Oct. 8, 2015, and the man — whose name is Steele Johns — was escorting & team of safety
consultants through the plant in a small industrial stretch on Milwaukee’s north side.

The advisers were brought in for a confidential consultation to help the company comply with

Yass

federal safety © and minimize insurance Habilitie:

Johns is a safety manager for a division of Greif Inc., a $3.3 billion industrial
packaging company that entered the business of reconditioning plastic containers
and 55-gallon steel drums in 2010, He was telling the consultants he was worried
- extremely worrled — about several things, especially the unknown nature of

the chemicals in the drums.

“When you look at the hazard potential here, they could blow up and kill eight

peaple in a heartbeat,” Johns said.

Tt wasn’t @ hypothetical threat. A drum exploded in the face of a worker at another

Environmental problems plague industry

jsonline. 1

Milwaukee area plant, now a sister facility of the Cornell St. operation. The prob g the. ionina-business i)

waorker, Charles Duggan, was doing what he did most every day: Capping a drum
full of unknown chemicals. He was killed almost instantly, He was 23.

Yes, that was a long time ago - 1984. What's unsettling, Johins told the consuitants, is that the

dangerous procedures haven’t changed. And workers ave still getting injured.

“You’'d think that this would be a big priority to never, ever, ever, ever, ever do that again,” he said.

“But it’s not. And that's the frightening part.”

As for the federal agency responsible for workplace safety, Johns said, “Nobody knows this place is
on the map.”
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examining: three Mid-America Steel Drum plants in the Milwaukee area, plus others in Indianapolis,
Memphis, Tenn., and Arkadelphia, Ark.

Al are operated by a joint venture called Container Life Cycle Management — or “Click’m.” Greif
is the majority owner of CLCM, which employs about 270, and has also assembled a network of
ind dent reconditi ing more than two dozen cities across the United States, Canada

and Europe,
Johns told the consultants that he had been trying to make safety improvements at the CLCM
facilities for several years, but that corporate executives and plant managers did not take him

seriously.

‘They know the procedures are a “travesty waiting io happen,” he said, but their attitude remained: “I
don’t want anybody to see this. I don’t want anybody to know.”

At 61, having spent much of his career as a paramedic in San Diego, Johns understood the safety
business. Before joining Greif in 2011, he was an environmental, health and safety manager at

Goodrich Corp. for about 10 years.

Johns confided in the consultants his fear of what could easily happen as employees commingled
random chemicals from containers brought in for scrapping or reconditioning.

“One of these days ... that mother is going to blow up,” he said of a collection container.
P “And when that happens, everybody is going to be sorry.

“But we knew it from the beginning.”

‘What Johns didn’t know was that one of the safety consultants was recording the conversation.

o 0 0

Greif Inc. is headquartered on a parkiike campus in Delaware, Ohio, just north of Columbus,

For most of its history, the company focused on barrel and drum manufacturing. In 2010, it expanded
into the drum recycling and reconditioning business, offering its customers the ability to “cut their
environmental impact.” For Greif, it opened the door to additional revenue.

Greif established a majority o hip in CLCM, a limited liability company formed through jeint

ventures with the six facilities.

And it launched EarthMinded Life Cycle Services, a network of ind dent drum rec

companies across the world.
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announcing: “Each leader in the network was chosen based on expertise,
environmentally responsible practices, reputation and commitment to satisfying

the customer.”

But an investigation by the Milwaukee Journal Sentinel has uncovered another
side to Greif’s CL.CM operations. The findings back up what Johns told the

consultants and reveal other troubling details about the business:

= Practices at the six facilities have resulted in workers suffering chemical and

Qrigins of an industry

heat-related buns, tnjuries from exploding barrels, breathing difficulties and
: jsonine 0177211 5ihow-the-barrel
business-got-Rs-start htmt)

other health problems.

« The operations have caused at least one big fire — heavily damaging the Indianapolis facility while

o

ing nearby resid and fi

» Plants have been cited repeatedly by regulators for dumping too much mercury in the wastewater
and toxic emissions into neighborhood air, At the Milwaukee plant, the safety manager and workers
safd chemtical residue was washed down a floor drain.

«  Greif’s executives knew of environmental risks in the industry and structured CLCM in a way that
could shield the publicly traded Greif from civil liabilities. Executives told financial analysts in 2010
that “those risks were very real,” and that the company was protected in part by “contractual

arrangerents.”

» Government agencies entrusted with protecting workers and the public have been ineffective,
significantly reducing fines and failing to address egregious hazards. Such has been the case for
decades, long before Greif entered the drum recycling business.

In the final months of 20186, for example, workers at several CLCM facilities were wearing dust
masks, if any respiratory protection at all. Such masks do not filter out dangerous gases. The U.S.
Occupational Safety and Health Administration had ordered the Oak Creek plant where Duggan was

kitled to implement a respirator program back in 1978,

"The Journal Sentinel findings are based on 16 hours of audio recordings of managers and warkers
inside the plants; hundreds of pages of documents, including safety audits from private consultants,
injury reports, federal and state regulatory records, Jawsuits and fire investigations; and interviews

with recent workers and industry experts,

Greif executives told the Journal Sentinel they recognized the CLCM facilities had “lacked
compliance with Greif’s global safety standards.” But they said the company had since ordered

“significant changes” to address operational and safety issues, spending $1 million on impro

last year. The company also said it fired a manager at the Milwaukee plant for “repeated policy
violations.”

(ISHA opened an inspection at that plant in October. It has not been completed.
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épokesman ‘wrote that the Journal Sehtinel’s findings were outdated and that many improvements to
the plants were made in 2016. The company declined to allow reporters inside the plants to see any
safety improvements in action, The audio recordings of plant managers occurred between October
2015 and September 2016.

o &0

Statement from Steele Johns
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All that said, the facts as I see them are these:

e Greif paid a third party to come into our facility and evaluate
the safety programs and the facility.

® puring that audit, one of the auditors recorded our confidential
conversations without my knowledge to use later for his own
personal agenda.

e The information offered to the auditors was as open and factual
as I understood the facts to be so that all opportunities for
improvement could be completely identified.

® Areas where I saw issues and gaps were shared as completely as I
could with anecdotal stories, as I understood them, to illustrate
my points.

s Following the audit, a report was issued that clearly identified
gaps and opportunities.

® During the 16 months since the audit, not only that site, but
the entire CLCM safety program has been changed and improved on
multiple fronts.

® These changes include - programs, processes, training, physical
corrections to the facility and an increase in employee
involvement and participation.

1174-Stesle-Joh Final 1/2337059}

Greif provided the Jourmal Sentinel with a statement from Johns
{https://www.documentcloud.org/documents/3451174-Steele-Joh Final hum!), who said

he was unaware he was being recorded and that the informatien he provided to the safety consultants

was “open” and “factual” so they could identify opportunities for improvement.
P Y PP P
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statement from Johns says. “While there continues to be room for improvement in our programs, our
employees work in safe conditions with good training and proper equipment to perform their tasks.
.. Far from being a story of failure, this is a story of success.”

Over months of recordings, including a final one five months ago, Johns repeatedly said that
improvements weren’t being made fast enough.

The company did finally adopt 2 monthly training program, Johns said in September, But the plant
managers were still “not listening to me,” he said. He reiterated how he had informed them three
years earlier that the situation was “scary” and that they were sending out hazardous waste they said
was’t regulated. Johns said it was still going on and he

varantees” that the materials actually are

regulated as hazardous.

He said he planned to crack down on safety meetings,

“P'm just tired of it," he said.

MIKE DE SISTI MILWAUKE JOURNAL SENTINGL

Wilt Kramer, a safety consultant with Cottingham & Butler Safety Management Services, filed 2 whistle-blower complaint against Greif inc. and the GLCM drum reconditioning
plants, Kramer and & team of cansultants documented workplace safety problems and enviranmentat issues with facilities in four states in 2015 and 2016,
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He initially wanted to go to the U.S. Naval Academy or work in intelligence for the U.S State
Departument.

Growing up in Madison, Kramer said, his parents instilled in him early on the importance of doing

what’s right over worrying about what others think of you.

‘When it came to politics — with one parent a Rush Limbaugh Republican and the other a Michael
Moore Democrat — Kramer was raised to think for himself.

At 17, he insisted on wearing an American flag headband in a high school cross country race, despite
rules prohibiting multicolored headwear. It was 2001, a few days after the Sept. 11 terrorist attacks,

and he wanted to show his patriotism.
He was disqualified.

Kramer went to college at the University of Wisconsin-Stevens Point, where he double majored in
political science and public administration.

o

Scon after g he landed an i ip with the U.S. Senate Special Comumittee on Aging,

then-headed by Herb Kohl, a Wisconsin Democrat, Later he was hired as an associate investigator
for the panel. His assignments included nursing home safety, prescription drug costs and problems

with medical devices.

Kramer worked under chief investigator Jack Mitchell, best known for his role investigating the
tobacco industry with help from whistle-blower Jeffrey Wigand. From Mitchell, Kramer heard about
the toll whistle-blowing can take on those who feel compelled to do it: Health problems, stress,

emotional and sometimes financial ruin.

He never imagined that 10 years later, at 32 years old with a wife and three young boys to support,
he'd feel obligated to blow a whistle himself.

But as he listened to what Johns was saying about Greif’s facilities, and saw on his visits what
appeared to be violations of environmental Jaws and serious threats 1o workers and nearby residents,

he decided he had to do something,

He secretly hit “record” on his iPhoge.
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The birth of the 55-gallon steel drum - U.S. Patent No, 808,327 — coincided with the increase in
dernand for oil in the early 1900s.

1t was the work of Heary Wehrhahn, a Brooklyn native who aimed to perfect earlier iterations, from

the clay vessels used by early civilizations t¢ wooden barrels commonly used for centuries.

Wehirhahn worked for Iron Clad Manufacturing. His boss was a trailblazing i igative j ist-
turned-inventor, best known for her work exposing abuses in mental hospitals in the late 1800s.

Elizabeth Jane Cochran Seaman — pen named Nellie Bly ~ had married into the steel business and
turned to Wehrhahn to design a large container with a longer lifespan than wood, one that wouldn’t

leak.

After several attempts, Wehrhahn succeeded and in 1905, Bly acquired the patent for the steel drarn,
‘Wehrhahn moved to Milwaukee to take a top position at a steel tank company.

More than 110 years later, the blueprint for the 55-gallon steel drum remains largely the same.

Plastic drums have since entered the market and are growing in popularity, as are larger 275-gallon

square containers.
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10 aftershave, About half the materials transported are considered hazardous.

Move than 20 miltion new plastic and steel barrels were manufactured in 2015;

even more — about 27 million — were processed for reuse or scrapping.

The trade group that represents the drum reconditioning industry, the Reusable
industrial Packaging Association, says it's impossible to say for certain exactly
how many companies are in the business. As of December, the organization had 64

members managing about 117 facilities in the U.S.

All pledge to adhere to guiding principles that include making “health, safety, and ~ Chemicals heighten fire risk

jsonline. 17/24
iahten-dhe-risk-of-harrel-di t. ishing-facilities himf)

& &

environmental considerations a priority” in all processes,

&

The trouble starts before used drums arrive at the refurbishing plants.

Instead of shipping empty drums to be refurbished or scrapped, companies of all kinds sometimes
send containers with potentially dangerous chemical waste left sloshing in the bottoms.

By federal regulation, drums are considered “empty” if they contain an inch or less of hazardous
residue that cannot be removed by pouring, pumping or other normal means, such as being med
upside down. The 1-inch rule is aimed at accommodating gooey, viscous substances that are difficult

to remove.



SAFETY MANAGEMENT SERVICES GO.

Workers at the Mid-Americs Stee! Drum plant in Mibvaukes pracess farge chernical containers for sorap or reuse. They drain any remaining chernicals inta a collection drum which has
caused reactions and injuries.
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Why would a company send out drums for reconditioning or recycling when unused chemicals

rernain?

Sometimes it’s just a matter of hurried workers not taking the time to get that last few gallons from
the drums or containers. An electric pump can drain a 55-gallon drum in a matter of minutes, but
insiders say the flow of chemicals sometimes slows as the pump gets close to the bottom, and
workers don’t always want to wait to finish the job.

So much is wasted, industry insiders have called the remaining chemicals the “$1 billion inch.” W

{https://twitter.com/intent/rweet?

wl=https%3A%2F%2Fprojects jsonline.com%2Fnews%2F2017%2F2%2F 15%2Fchemicals-left-in-

barrels-leave-many-at-

risk.hml&text=86%20much%20i5%20 d%2C%20industry%20insi; 20have%20called%20the%20remaining%20chemicals%20the%20%E2

Seme companies knowingly ship containers with an inch of Hquid — unloading their waste an inch

at a time —— to avoid hazardous waste disposal costs, industry insiders say.

Chaime Schmear, a plant manager at the north side Mitwaukee facility, told Kramer and other safety
consultants that he had asked for Brenntag - one of GLCM’s largest customers and the world’s
largest chemical distributor — to be told to rinse the residue from drums containing acids, peroxides
and other hazardous substances before sending them to his plant,

“I want those £**%** rinsed,” he said in one of the recorded conversations. “But they won’t do it.
They ain’t rinsing nothing. ... Those things are wicked.”

Federal lations require ¢ ies shipping ! dous chemicals to clean containers before they
send them as empties,
At times, companies di the rules and send ishing plants what ndustry

insiders refer to as “heavies.” These are barrels that contain more than an lach of liquid or residue.

Sometimes much more.

Reconditioning plants are d to refuse heavies and have them sent back to the companies that
shipped them -— and Greif officials maintain this is what they do, Most reconditioning plants are not

penmitted or equipped to handle hazardous waste.

But the Journal Sentnel found CLCM plants haven’t always returned the barrels. When trucks rolt
up to the docks with a few heavies mixed in the load, workers have typically gone ahead and
processed them, according to interviews with workers, OSHA reports and audio recordings from
Kramer.

Aod §

A supervisor at a plant in is — in

-~ said the only tire his team rejects a

drum is if it's too heavy for anybody to pick up and move.

“We get some that are, you know, more than an inch that we just, you know, pick up together and
dump it up in a tote, let it drain ... whatever,” the supervisor said.
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Sentinel they did the same.

And OSHA documents from 2010 confirmed the practice at the plant in Indianapolis.

Federal inspectors who visited the facility “observed muitiple totes” with as much as 3 inches of
tiquid. Inspectors found that a “large percentage” of the chemicals
(hupsy/Awww.documentcloud.org/documents/3260183-Dept-of-Labor-Report-on-Indianapolis-
Drum.htmi) in the plant were toxic liquids such as hydrofiuoric and hydrochloric acids, sodium’
hydroxide, ammonia, diacetyl, acetone, benzene, nickel and formaldehyde.

Once the heavies hit the dock ~— whether they contain hazardous material or not — the threat

escalates.

& & &

John Mateljan worked at the north side Milwaukee plant in 2015. His primary job was to cut up
plastic containers for scrapping. Before he could cut one, he poured off whatever chemicals were left

into a 275-gallon collection container,

The process was the same no matter what was in the containers, Mateljan said. ‘Workers didn’t
separate corrosives from flammables, acids from bases, or take proper precautions to prevent volatile
chemical reactions. Most of the time, Mateljan said, workers had no idea what chemicals they were

handling and mixing.
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The U.S. Department of Transportation division responsible for overseeing the shipping of
hazardous materials rarely tests chemicals to ensure drums and other containers are properly labeled.

‘The division doesn’t have a budget for chemical testing. The average fine paid for viclations in 2015

was $7,822, according to department data.

Greif officials say their employees are well-trained and know the proper procedures for dealing with

unlabeled and mislabeled drums.

Safety experts familiar with the industry say unlabeled drums with unknown chemicals should

always be weated as hazardous.
‘Tony Rieck, a 25-year veteran of the workplace safety industry, put it this way:

“It’s OK to assume that something is dangerous,” said Rieck, president and CEO of T.R. Consulting
Group in Colorado Springs, Cole. “It’s never OK to assume that something is safe.”

But that wasn’t the approach at the Cornell St. plant in Milwaukee, according to Mateljan and others.

Mateljan, 29, recalled one instance when he poured liquid from a drum into the collection container
and a horrible smelling orange cloud filled the plant.

“I was like, “What the hell is going on in here?"” he told the Jowrnal Sentinel.
The workers went outside for about a half an hour while the air cleared, he said.

Another time, he was using a shop vac to suck the contents out of a drum, a common practice at the
plant. He stepped away to use the restroom and when he retumned, the vacuum was smoking. The

mixture inside was boiling,

He said workers would regularly set smelly drums outside to let the chemicals evaporate into the air
or simrmer down before pouring them into a collection container. The plant manager called those

containers “stinkers.”

Mateljan left his job after he broke his arm in a forkiift accident at the plant. He said a good friend of
his who still works there is having serious and worsening breathing problems that he suspects are
from chemical fumes. Mateljan said he has taken his friend to the hospital several times.

“I tell him “What’s more important, your health or the money?’ He wants to get out of there but he
wants to still get paid.”

‘Workers at the Milwaukee plant said they typically earn about $12 per hour.
Luis Hernandez worked at the same Milwaukee plant for more than a year. He left in July after an

injury when a saw fell on his knee and medical tests showed that something was wrong with his
liver,
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smoker or drinker.

Hernandez graduated from the University of Wisconsin-Madison in 2015 and said he worked at the
plant, close to where his family lives, to save money to go to graduate school.

He complained to OSHA last year about the commingling of chemicals ™ Video
Chemicals feft in the bottom of the drums have caused

and the lack of an eyewash station. He said the company put in the
lash back fires that have injured workers.

eyewash station only after he formally complained, But, he said, OSHA

didn’t do anything about the mixing of chemicals.

Hemandez, like Schmear, said that Brenntag shipped the “most
disgusting things” rather than empty barrels to the refurbishing plants.

“And since they were a really loyal customer ... (CLCM) would take everything from them,” he said.

A Brenntag representative said nobody from Mid-America has contacted the company about any

problem with the drums sent for recycling and/or refurbishing.

“IT IS THE POLICY OF Brenntag Great Lakes to adhere to the U.S, Environmental Protection
Agency’s definition of an empty drum/container within our operations,” Chad Royer, vice president

of operations, wrote in an email to the Journal Sentinel.

“However, in the interest of safety, we will be reaching-out to Mid-America to discuss this

allegation.”

Employees at the plant in Indianapolis, which Greif’s joint venture had just acquired, told an OSHA
inspector in 2010 that they mixed together “every type of chemical known to man” and had seen all
kinds of reactions, such as smoke, crackling, spattering and bubbling of liquids.

While there, the inspector witnessed a smoking chemical reaction and saw fumes from hazardous

substances being blown in an employee’s face.

Ini Mibdaiukee plant, safety manager
worties drams will explode

i
¢
:
%
i

The inspector himself reported suffering “severe headaches, nausea and dizziness” that “did not
subside for several hours” after he left the area. In addition he experienced “what appeared 10 be a
chlorine burn to the forehead” and had eye, nasal and respiratory imitation that lasted for days.
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government regulators and others on the proper handling of chemicals,

Ty A

Gantt said the drum recycling business js i y given the number of chemical

variables in the hands of people who often dow’t understand the full spectrum of chemistry.
“That's nuts,” he said. “You’re creating a chemical brew, you reaily don’t know the full potential.”
Mix a couple wrong things together and you've got a lethal gas chamber, he said.

“The incompatibility aspects can be off the scale, in some cases indescribable,”

Capping a container of various unknown chemicals can essentially create a bomb, he explained.
Two key laws of chemistry kick in, bath involving pressure.

Typically it starts with an exothermic reaction. That's the heat d from mixing incomp

substances. The heat causes the temperature to rise, and according to Gay-Lussac’s law, the pressure

of gas is directly proportional to its temp As the temp rises, so does the pressure.
Then comes Boyle’s law, ramping up the risk. This states that the pressure of gas is inversely
proportional to volurae. So when the space that the gas can occupy decreases — such as by putting a

1id on a container — the pressure rises.
Tt cans happen over hours or within fractions of a second.

Even a tiny amount of pressure on a typical drum lid can explede with a force equal to 860 pounds or

more, experts say.

At least 41 people in the United States have been killed, and dozens more injured, in incidents
involving drums with chemicals or residue over the last 15 years, aceording to an analysis of OSHA
reports by the Jowrnal Sentinel. The figures include all workplaces, not just drum reconditioning
plants. Some of the explosions were caused by sparks from cutting torches coming in contact with

vapors that remained in the drums.

“We’re lucky more than we ave safe,” said Gantt, the chemical safety expert. “You might have 1,000
reactions that didn't blow up a drum, but that was luck. What are we doing to ensure we are safe?”

¢ o &

Raymond Chojnacki was standing beside Charles Duggan on the day the drum exploded at the Oak
Creek plant in 1984. He had just stepped away as Duggan leaned over to make sure the drum’s lid

was fastened.

‘There were no warning signs of a chemical reaction, Chojnacki recalled in an interview with the
Journal Sentinel. No crackling, popping or strong vapors.



MIKE DE SISTI/ MILWAUKEE JOURNAL SENTINEL

Aeriat phatograph of Mid-America Steel Drum Co., 8570 S. Chicage Rd. in Oak Creek. Mouse over or tap the image to see highlighted area.

“Whatever was in that drum reacted somehow and just exploded under pressure,” Chojnacki said.

“Maybe he shook the barrel a litle when he put the cap on, and that was it.”

The force sent Duggan high into the air. Chojnacki was covered with chemicals that spewed from the

drum - like opening a glant shaken soda can.

“They heard it on the other side of the plant,” he said. It sounded like several sticks of dynamite

going off.

A co-worker grabbed Chojnacki and pulled him into a nearby shower to wash off the chemicals.
Others frantically searched for Duggan. They found him wedged in a stack of drums, upside down, a

few feet away.
Duggan died from head injuries.

“He didn’t know what the hell hit him,” Chojnacki said. “It was over in a second.”
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CAK GREEK POLICE DEPARTMENT
The mixing of incompatible chemicals resulted in a violent chemical reaction and explosion that killad Gharles Duggan, 23, an employes at Mid-Amesica Steel Drum in Gk Creek.
These phatas ware from the scene where Duggan was kiled In February 1984, More photos. jsontine, galtery 1 o
! death-f &

A co-warker found Duggan's torn hat, 50 yards away, on the roof of the plant.

Investigators later determined the violent reaction in the drum was caused by the mixtare of two
comunon industrial chemicals: Hydrochloric acid and sodium hypochlorite, undiluted industrial
bleach.

Workers told investigators that they had been worried about chemical reactions and had warned
supervisars that, “someone is going to get his head blown off,” according to the Milwaukee County

medical examiner’s death report.

Plant managers, including Scott Swosinski, denied knowing about any potential for drums to
explode.
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accurate aﬁd that customers trying 16 dispose of hazérdous ‘waste would commonly leave small
amounts of chemicals in the bottom of the barrels. It was standard practice at the plant to commingle
the chemicals, the report satd.

Swosinski remained part of Mid-America Steel Drum’s management team until mid-2016. He could

not be reached for comment.
Chojnacki escaped with dime-sized acid burns from the chemical spray. Emotionally, he was shaken.

“T was off wark for maybe a month or s, and then I came back for a while,” he said. “Then I just
quit and got another job. I was tired of the whole ordeal.” ’

Mid-America wasn’t the only company at fault for putting workers in danger, Chojnacki said. The
companies that shipped the containers with leftover chemicals shared the blame. They shouldn’t
have sent hazardous material to a drum reconditioning plant in the first place, he said.

“1f they are using that chemical, they should have a way of disposing It (safely} there,” he said.
Duggan’s mother, Patricia Duggan, received a $40,000 settlement from Milport Chemical, the
company that shipped one of the volatile chemicals. The agreement included a clause prohibiting her

from discussing details of her son’s death.

More than 30 years later, Patricia Duggan said even if she hadn’t agreed to keep quiet, she wouldn’t
want to talk about it. It remains too painful.

But she did say she haped nobody else would be harmed in the same way.

“If they’re still doing the same thing, I do hope you'll pursue the story,” she said.

o & @

Documents and interviews show that Mid-America Steel Drum and others in the chemical container

recycling industry have been operating the same way for decades, despite the dangers.

In August 2010, a month after Greif’s CLCM group acquired Indianapolis Drum Service, a
supervisor in the facility narrowly escaped injury after chemicals were commingled in a capped

barrel.
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A three-alarm fire heavily damaged the indyDrum plant in indianapolis in May 2014, The fire was blamed on spontanenus combustion of chemicals.

Workers described the container as looking “like it was pregnant” before the 1id shot off, landing 6 to
7 feet from the supervisor, Jerry Spegal. As with the drum that killed Duggan, this one spewed

chemicals several feet in the air and drenched Spegal.

Spegal failed to mention the incident to OSHA inspectors who had been investigating the plant for
several months following worker complaints about coughing and breathing problems from chemical

exposure,

OSHA inspectors cited the company for 23 violations, the majority classified as serious. The
company negotiated the fine from a proposed $308,000 down t $110,000.

Thomas McGarity, a University of Texas law school professor who has consulted for OSHA, said the

agency’s ability to hold employers accountable has been “woefully inadequate” for decades.
McGarity co-authored a study last year entited, “When OSHA Gives Discounts on Danger, Workers
Ave Put At Risk.” (hitps://www.docamentcloud.org/documents/3462187-OSHA-Discount-on-

Danger-Report.himl)

The report noted that the agency inspects only 19 of workplaces each year, and often agrees to
Y msp y y g

substantially reduced fines in exchange for a company’s promise to fix the hazard promptly,

Employers often treat the fines as a cost of doing business, McGarity said.
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MORE ABOUT GREIF

Greif inc., a manufacturer of industrial packaging
and containers based in Ohio, began as a barrel-
maker in 1877. In fiscal year 2018, Greif had
$3.3 bilfion in sales and more than 13,000
employees worldwide.

In 2013, before Kramer joined Safety Management Services, the lowa-based consulting firm
conducted safety audits at CLCM plants in Indianapolis, Memphis and Arkadelphia.

The ¢ rated each ion on ¢ iance with ¢ policies and procedures as well
as government regulations. The facilities performance scores ranged from 48% to 61%.

One worker told the consultants that “no one follows any safety rules.” Another pleaded: “Just
continue to have prayer.”

Consultants encouraged Greif to hire industrial hygienists to come in and evaluate worker exposure
to chemical fumes.
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protections in place for “release of hazardous energy,” known in industrial terms as “lock

Tt includes such practices as ensuring equipment is disabled during maintenance.

The agency fined CLCM, $7,000. The company negotiated it down to $4,900.

One of the Arkadelphia employees, Billy Joe Patrick, said he heard talk over the years from
managers about making his workplace safer. But not much was actually done.

“They would say ‘We’re gonna do this, we’re gonna do that, we’re gonna do this,”” he said in an
interview. “Well, I didn’t see anything happening regarding beftering it.”

Patrick worked on a burner at the Arkadelphia plant in 2013, pouring chemical residue into a furnace
and then pushing the drums through for cleaning.

He said barrels came in with all sorts of unknown chemicals.

“As soon as you dumped it, if it was real flammable, it was going to let you know real quick,” he
said.

Flames would shoot out of the furnace, he said, and it didn’t matter whether you had on a face shield.
The fire would flare up under it. There was not much Patrick could da but lean back as far as he

could while holding onto the barrel. If he let go, fire would enguif the whole area.

“You can only step back so far. It shoots out that Hitle opening, you don’t have nowhere to go,” he
said. “There’s fire all around you but you can't let go.”

Patrick held on. His hair, mustache and beard were singed.

Greif told the Journal Sentinel the company is ining i in ion to increase

safety” in its burner operations.

An incident in March 2013 prompied Patrick, 52 at the time, to quit.

He had just dumped something in the burner,

Right at that moment, he happened to be taking a deep breath.

“I went to my knees,” he said. “It felt like it just burnt my lungs. ... I started sweating golf balls.”

He went to see a doctor the next morning.

“They said, “Mr. Pawrick, do you know you have COPD?"”

Patrick said he had never had breathing problems, or suspected he had chronic obstructive
pulmonary disease, an incurable condition, until breathing in those fumes.

“They told me if I wanted to live, T better move to a different department or quit the job.”
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into a blazing furnace.

Every day he prayed.

“Lord, please don’t Jet anything happen to me.”

McClure, 36, had been burned. Chemicals from the bottom of a drum had splashed the back of his
leg, causing painful swelling and blistering. He had seen flames scorch the faces and arms of co-
workers. For close to a year, he watched as, day after day, somecne at the plant was hurt, sometimes

seriously.

One of his co-workers, Douglas Robinson, suffered a chemical burn on his leg that bubbled up and

ate through layers of his skin, from his ankle to his knee. He spent more than a month on cratches.
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Douglas Rebinson is treated for chemical burns that he received while working at CLCM's Arkansas plant,

“A Jot of people are amazed that [ still have my leg,” he said.

Another co-worker sustained a gash above his eye from the lid blowing off a drum.

n the fall of 2015, McClure left.

“T'm a man,” he said. “T done worked a lot of hard jobs, hard jobs, but this was the most unsafe job
Pve ever done in moy life.”

In October 2015, the team from Safety Management Services, which now included Kramer, did a
round of scheduled safety audits. They identified concerns at all the CL.CM plants in four states,

None of the Milwaukee-area plants scored higher than 39% overall.

Ratings for management support and leadership were lower than 16% at all the plants. None scored
igher than 42% on regulatory compliance,

SUBMITTED BY-DOUGLAS ROBINSON
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recent years since the company joined Greif.”

At the same time, workers told the consultants they were not encouraged to report risky conditions or
behaviors. The plant did not have a safety committee, or regular safety training program, In the
category of accident investigations and prevention, the plant scored 18 out of a possible 85 points.

‘Workers were seen stepping into burners to wipe away ash; they were cbserved dumping and
burning chemicals outside the burners — all highly hazardous behaviors. In all, consultants noted 46

needed improvements.

The plants in other states scored slightly better — the highest was Indianapolis at 65% — but still
fell short of the company's stated goal of 90%.

Results of the safety audits were sent to Greif’s leadership team.

“Chemical safety needs (o be addressed urgently at your facility,” consultant Dale Sabers, who was
part of the team, wrote in a Nav, 6, 2015, email to a group of Greif executives regarding the north

side Milwaukee plant.

MIKE DE SISTH MUNAUKEE JOURNAL SENTINEL

Aeriat photograph of Mid-Ametica Steet Drum Co, plant at 2300 W. Cornell St in Mitwaukee. Mouse over or fap the image to see highlighted area,
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Barrel company facing fine for exposing workers to
hazardous chemicals, unsafe practices

T April 21,2017 Updated 1:13 a.m, CT Sept. 8, 2017

Raquel Rutiedge, Milwankee Journai Sentinel  Published 7204 p.m.

An industrial drum i on Milwaukee's north side faces $108,000 in federal fines stemming from serious
safety violations that harm workers — and pose risks o the neighbarhood.

The U.8. Occupational Safety and Health in: ion has cited the Mid ica Stee} Drum facility for 15
serious viclations for exposing workers to chemical and heat-related burns, toxic gases, dangerous noise
levels, the risk of falls and other hazards.

{Phofo: Wil Kramer, former safety The "mixing of reactive hemicals, as well as the mixing/addition of chemical unknowns, exposed
consuftant to Greff inc.} employees o reactive chemical hazards,” according to a citation and notification of penalty issued last week by
O8HA.

The company, on Cornell St. near W. Hampton Ave, and N, 24th St,, recycles and reconditions industrial totes and is among a group of similar facilities
aperated by a joint venture calied Container Life Cycle Management — or “Click'm.” CLCM facilities employ about 270 people, with additional operations
in 8t. Francis and Qak Creek as well as Indi is, Memphis, Tenn., and ia, Ark.

CLCM is majority owned by industrial packaging giant Greif Inc., headquarterad in Delaware, Ohio.
Officials from Greif said Friday they are "cooperating closely” with OSHA regutators,

“We are aware of OSHA's findings and while we do not agree with the results of the inquiry, we're committed to addressing issues in a timely manner,” a
spokesman for Greif said in a written statement to the Milwaukee Journal Sentinel,

A Journal Sentinel i igation into Greif's CLCM facilitie: i in February (hitps:/proj isonline 017i2/1 i left-in-barrels-
leave-many-at-risk html) detailed how unsafe practices at the plants resulted in worker injuries and risks to the environment, Workers told the Journal
Sentinet the drums that arrive at the plant for refurbishing and recycling are not always empty - violating regulations — and instead contain

chemicals, including hazardous ones, sloshing in the bottom, Waorkers pour the various chemical residues into a container without knowing what they're

mixing and how the chemicals might react.

The practice results in drums exploding and releasing toxic gases and vapors in the alr. Workers have suffered
severe chemical burns and respiratory iliness, according 1o interviews and internal company records, In a 1984
case, before GreiffCLCM were involved with the business, a drum at a sister plant owned by Mid-America
exploded in the face of a 23-year-old worker and kitied him.

SPECIAL REPORT: Chemicals feft in barrels leave workers and neighborhoods at risk
{hitps:/iprojects.jsoniine.com/n: 2017/2{15/chemi teft-in-barrels- Lrisk.himl}

The Journal Sentinel's findings were based on 18 hours of audio recordings and hundreds of pages of injury
reparts and safety audits supplied by a whistie-biower; as well as federal, state and local regulatory
records; photographs; medical examiner reports; police and fire records; U.S. Securities and Exchange
reports; lawsuits; and Interviews with eight recent workers from three plants, regulators, trade groups and

Workers say totes sometimes.
arrive at the plant with hazardous  chemical safely experts.
chemicals feft siostring in the
wottom. (Phota: Will Kramer, former
safety consultant to Greif Inc.}

The OSHA citation substantiates the Journal Sentinef's findings.
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it notes, in part: “the employer receives, stores, and processes chermicat containers {totes} that contain chemicals such as, but not limited fo: hydrogen
peroxide, isopropanol, sodium hydroxide, sodium hypochlorite, acetone, sulfuric acid, hydrochloric acid, and paints.”

In addition, workers at the north side Milwaukee plant were exposed to fire dangers from acetone, which wasn't properly handled, the OSHA citation
states. Workers were not adequately informed about the risks of each of the hundreds of chemicais they were handling, the agency's inspectors found.

Workers were allowed to go back into the plant without “procedures in place to ensure that the work environment was safe following the release of
h | ions,” noted,

unknown gases and vapors from

Witt Kramer, a former risk assessment consultant who biew the whistle on Greif, said OSHA's penalties illustrate a regulatary failure. The $108,000 fine
amounts to “pocket change,” he said. Greif reported net sales of $3.3 bilion in 2016.

Kramer said OSHA investigators didn’t contact him or seek evidence that the company was aware of its practices and deli ignored
them, OSHA officials could not be reached for comment.

“In my role as a safety consuitant to the company, we documented the same issues OSHA cited them for, and provided a detailed report with photos to

the company's with r ions of how to fix the problems,” Kramer wrote in a letter Friday to U.8. Sen, Tammy Baldwin, who has
catled for multipie federat i igations into the with the Grelf/CLCM plants. (stor f igations/2017/02I: it i
£ tect-work i harral i \ants/98003584/)

Such evidence would have allowed the agency to classify the violations as “willful,” which carry much stiffer fines. Kramer said that might do more
to " ivize” the to improve its

OSHA several i ions of the plant beginning in October 20186, after iving a plaint from an The s fons continued
through April 6, The company has until May 30 to finish resolving all of the issues,

"This confirms that despite (Greif officials) saying they fixed all the problems, they're stili doing the same things," Kramer said,

Read the investigation

To read the Joumnal i "Burned” i igation, into p at drum itioning plants, go to jsonline.com/bumed {/bumed).

Read ar Share this story: hitps:/jsonlin/2vTxVmT
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EPA investigates fumes coming from Wisconsin barrel
plant. Their own inspectors get sick.

Jokn Disdrich and Raguel Rutledge, Mil Published 2:08 p.m. CT June 30, 2017 | Updated 11:13 2.m. CT Sept. 8, 2017

Two federat inspectors became il earlier this year while investigating a chain of industrial barrel refurbishing
piants in Wisconsin, reporting hausea, dizziness and difficulty breathing as they spent several days talking to
residents near one of the facilities.

Amonth earfier, other inspectors were inside the plants but said they didn't get to see regular activities as
required by law. Instead, it appeared the company was staging operations to make it look fike regulations were
being followed.

{Fhoto: Mike De Sisti, Miwaukee

Journal Sentinel) Concerned that the company engaged in a cover-up and that the plant's true operations presented a risk to
residents, federal prosecutors took the unusual step of asking a federal i iudge to approve search
warrants (hitps:/iwww, oraidc 3882913 ication-for-EPA-Warrant. htmi} authorizing surprise inspections to collect samples. The

judge approved them in early May.

A Mitwaukee Journal Sentinet investigation (hitp: jects jsonfing 20177211 icals-left-in-barrels-leave-many-at-risk. htmf) in February
uncovered dangerous working conditions (¢ i isoniine £ 20171211 5/eftover icals-heighten-the-risk-of-barrel-fires-at-
refurbishing-facilities.himl) and environmentat problems (hitps://projects.isontine.cominews/2017/2/15/envirg - -plague-the-barel-

reconditioning-business,himl) at the plants and three others in Arkansas, Indiana and Tennessee, afl part of the chain. The facilities are operated by
Container Life Cycle Management (CLCM), a joint venture majority owned by industrial packaging giant Greif ing (http:/iww.greif.com/l).

The UL.S. Environmental Protection Agency (hitps://www.epa.qov/) and other agencies sent inspectors fo the CLCM Mid-America Steel Drum piants in St.
Francis, Oak Creek and Milwaukee a short time later.

RELATED: Chemicals left in barrels leave workers and neighborhoo
leave-many-at-risk hirml)

micals-left-in-barrels-

RELATED: Envi tal plague the barrel reconditioning busi (http:/fprojects jsonline 20177214 i blems-
plague-the-barrebreconditioning-business.htmi)

RELATED: Leftover chemi heighten the risk of barre! fires (hitp: i Isontine. cominews/2017/2/ icals-heighten-the-risk-of-barrel:
fires-at-refurbishing-facilities htrnl)

RELATED: How the barrel business got its start (hitp:/iprojects jsonline. com/news/2017/2/15/how-the-barrel-business-qot-its-start. himi

New details of the EPA inspections are outlined in reports, emalls and other documents made public in the warrants filed by the EPA in U.8. District Court
in Milwaukee in May.

in seeking warrants to do surprise inspections, EPA officials cited the Journal Sentinel investigation as well as previous environmental violations.
The plants refurbish 55-galion metal drums and large plastic totes, cleaning them out for future use or to recycle them. The drums and foles are

supposed to arrive empty, but they routinely come in “heavy,” with a significant amount of chemicals remaining inside, according to documents and
workers.
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Dangerous chemicals have been mixed together and washed down floor drains and plumes of smoke fram unknown chemical reactions have been
released into neighborhoods, workers said. Fires have erupted at the plants, fouling the alr and posing & danger to nearby homes, the invastigation

found.

The Journal Sentinel findings were based on 16 hours of audio recardings by a whistie-biower, hundreds of pages of documents, including internal injury
reports and safety audits; as well as public records and interviews with workers, regulators and experts.

Grelf spokeswoman Debbie Crow said the company has not yet received findings fram the EPA and the company "will work with them to remady any
issues as they arise.”
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- $29/YR
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EP4 officials would not comment on the ongoing investigation other than to say thay don’t yet have results from samples of material that were collected
during the inspections.

Federal and state have aclion {/stor i iqations/2017/02/24 k i i tion-protect-wark
barrel- ishing-plants/98003584/). U.S. Sen. Tammy Baldwin has written numerous jetters to governmental agencies and told the Journal Sentinet

immediate steps are needed to protect the public,

“{ have no doubt that people have been harmed or put at risk, whether it's workers or people who live in these neighborhoods. ... It's important that all
federal agencies charged with oversight do their job and get to the bottom of this,” the Wisconsin Democrat said.

Fire heavily damagad Kitzinger Cooperage in St. Francis in 2008, Kitzinger refurbished drums for many companies with lammable products such as paint and ofl, In 2044,
it was acquired by Mid-America Steel Drum Co. (Phofo: Journal Sentine] files)

Staged inspection suspected



119

Federal and state i the plants in Mi kee shortly after the Journal Sentinel investigation.

The i from the EPA, U.S. D of Ty ion {hitps:) ion.gov/} and Wi in's Dy of Natural
{httpu/idnewi.govi) were trying to determine if there were violations of federal hazardous waste handling and emissions laws at the plants.

At each plant, the regulators said, there were indications they were not seeing typical operati which they are to be able ta see under the
faw.

Inspectors noted they were barrad from entering the plants until a company attorney arrived.

Barrels appeared to have been selected to avoid any containing hazardous waste, they said. Containers had new-ooking white tabels on them with the
words “non-regulated waste.” And a worker operating a fumace at one plant happened to be “on break” during the inspection, according to court
documents,

Of ions “ d to EPA ) fo be ‘staged’ 1o create the e af i with

regulations,” documents said.

Even with those efforis, the inspectors spotted possible violations of the taw: Workers were guessing by *feel” if a barrel contained chemicals; fumes
wafted from some barvels; possibly harmful waste was streaming down a storm drain; and records required by Jaw to be kept were missing.

And by the company’s own admission, one of the facllities was dealing with hazardous waste withaut a permit. The company's attorney wrote in a Jetter
N d d. [3882915-Foley-Atty-Letter.himl) after the § ion that the company is now applying for a hazardous waste

permit.
“This suggests a failure in the past to characterize properly wastes present at this facility,” the warrant application said.

Inspectors arrived at the plant in the 2300 block of W, Comell St. the moming of Feb. 24. After waiting for the lawyer to arrive, the inspectors entered the
plant to find that operation was shut down, so there was litife to observe.

Four days later, the inspectors went to the St. Francis plant. They had to wait an hour while the company called its lawyer to appear.

The inspectors befieved the drums being processed on that day were “cherry-picked” so they did not include any hazardous waste, But inspectors also
saw barrels fuming at the St. Francis plant, indicating that drums were not emptied.

An inspector went o the roof to examine the smokestack scrubber, which is designed to clean the exhaust gas as it leaves the plant. He discovered fluid
coming off the scrubber was going into a pipe and then a storm drain.

“The reason the system was set up to leak in this way was not made clear during the inspection,” the inspection report said.

At the Oak Creek ir ion an March 2, i i several areas of concerm. Workers used metal blades to cut the drums containing unknown
and potentially flammable chemicals, creating a risk of explosion.

Aworker died in Mitwaukee in 1984 after a barrel of mixed i in his face. There have been dozens of other deaths and
serious injuries in incidents involving drums with chemicals or residue over the past 15 years across various industries,

The way workers were putting drums in the furnace in the Oak Creek plant repi a risk of fire ar ion — all dangers that happen routinely at
the plants, according to workers interviewed by the Journal Sentinel.

‘Insane’ plant near residents
Residents around the St. Francis plant have contended with jors and it ne
{stor igations/2017/03/0 i it H i

federal £PA investigators found while spending nearly a week in the area in March,

ing.o
toutrid-f parrel ishing-plant.

burb-st-francis/08687732/) for years,

EPA investigators Aaron Price and Maureen O'Neill interviewed several residents in their homes, “where we believe the remnants of the exhaust had
accumulated for years in the carpet and upholstery.”

Residents reported health complaints including dizziness, itching, watery eyes, rashes on exposed skin, nausea, lymphoma, vitamin D issues,
cardiovascular disease and throat cancer, according to documents.
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Price and O'Neill both reported that they felt sick after being in the neighborhood
{htips./f id.org/docurments/3882916-EPA-Agents-Email.htmi) around the St. Francis plant.

O'Neill said her tongue swelled, her throat constricted and she was suffering from “unbearable” throbbing and
numbness in her hands and feet.

She asked for Benadry! at the front desk of her hotel that night. The staff offered to take her to a hospital or
pharmacy. A hotel driver took her to get an antihistamine. The swelling went down the next day, but the pain in
the hands and feet persisted until she left the assignment.

Price, foo, reported feeling il headaches, dizziness and breathing difficulty, nausea, sleep difficutty and trouble
focusing.

A nsighbor of the plant told Price and O'Neill the smell from the plant's emissions was strong enough that he

Afiame plume wraps around as a
chemical drum is dumped into could taste it. He couldn’t get away from it, even in his house with the doors and windows closed.
burner. fmags, taken in late

September 2013, is from a 2013
audit of Drumeo of Arkansas in

A secretary at Willow Glen Elementary School, which is a half-mile south of the plant, called the Fire Department

Arkadelphia, Ark. (Proto: Safely  to Investigate one day this year because the plant's odor was so strong in the schoal.
Management Services Company)

The investigators interviewed several residents wha reported health problems including 2 man who talked about
the danger of living near the plant with his 6-year-old daughter, who has had rashes, itchy eyes and dizziness, which he attributed to the smell and a pink
fitm from the plant that setties on his property.

He told investigators he planned to move; no one should be living near the plant.

“He felt it to be ‘insane’ that the facility was aliowed to be anywhere near a residential area”

John Diedrich can be reached at john.diedrich@jrm.com (maiito john.diedri jm.com} and @john_diedrich (hitps/Awitter, fohn_diiedrich).

Read the investigation

To read the Journal Sentinel's "Burned” invastigation, inta safety hazards at drum reconditioning plants, go to jsonline.comfumned
{https:/forois iscnline. 20171211 i jeftin-b; |g-: trisk htmib.

Read or Share this story: hitps:/fjsontin/2tyqgZy
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OSHA opens safety inspection at another Wisconsin
barrel refurbishing plant

dobn Diedrich, Midwaukee Journal Sentinel  Published 12:00 pam. CT Aug. 23, 2017 Updated 3:11 paw, CT Aug, 23, 2047

Afederal agency that investigates workplace safety has opened an inspection into a second industrial drum
refurbishing plant in the Milwaukee area.

i from the U.S. Occupational Safety and Health Administration {https:/iwww.osha.gov/} launched an
inspection of Mid-America Steel Drum in Oak Creek last Thursday, according to online OSHA records
{hitps:/iwww.osha g fingi: i it.search?
{Phota: Wisconsin Department of
Natural Resources)
p._logger=1 f 180Qffice=5234008p_case=all&p violati exist=ali8startmonth=08& 228starlvear=20168er
The action comes six months after reports of warking conditions ¥ j isoniine, 20177211 i left-in-barrels-leave-

many-at-risk.html} by employees in the plant. It also follows inspections by environmental regulators who uncovered numerous violations.

A M Journal Sentinel i igation (hitps: j jsonfing. 2017i21 i {eft-in-barrels-leave-many-at-risk.nimi} in February
revealed environmental {https:/projects jsonline. 2017/211 i ¥ i the-barrel-reconditioning-
business himl) and dangerous working conditions (hitps. ji Isonling.com/mews/2017/2/15/leftover-chemicals-heighten-the-risk-of-barvel-fi i

refurbishing-facilities html} at a chain of barrel refurbishing plants, including three in Wisconsin
facilities in Arkansas, indiana and Tennessee.

QOak Creek, Milwaukee, and St. Francis — as well as

Workers at the plants said chemicals were routinely mixed together, triggering dangerous reactions that resulted in chemicat and heat-related burns,
injuries from exploding barrels, breathing difficulties and other health probfems.

GSHA opened an inspection into the Mid-America Steel Drum plant in St. Francis on Aug. 3 — the same day the Journal Sentinel posted a story
{stor i igations/2017/08/03/wisconsin-barrel-plants-not-h 0sha/5280770014 ining why the agency had inspected just ane of six
plants in the chain (stor i i 017/04/21/harrek: facing-fi i

practices/100760340/).

7k hazardot hermi nsafe-

Two weeks later, the inspaction at the Oak Creek plant was opened.

Celebrate Together This Season

Related: OSHA has noti two troubled Wi in barrel olmwﬂis o know why.
{istor i igations/2017/08/03/wisconsin-barrel-plants-notinspected-osha/b280770014
SUBSCRIBE
. . " . . {HTTP://OFFERS.JSONLINE.COM/SPECIALOFFER?
Related: Wiscot DNR says M industrial barrel plants broke laws (fstor i i 2017/07/25/wisconsin-dnr-says-

industrial » g i "y mENBDEC&UTM_MEDIUM:NANOBAR&UTM,SOURCE:BOUNCE‘
harrel-plants-broke- al-laws/5 iy SUTM. CAMPAIGN~HOLIDAY1?)

Related: EPA} i fumes coming from Wisconsin barrel plant. Their own | get sick, (/stor i igations/2017/08/30/epa-
i i t-sick-barrel-plants/435413001/)

U.S. Sen. Tammy Baidwin (D-Wis.), who has griticized OSHA (httos:/iww 1d orgldc 2011347 -Letter-10-OSHA-Re-St-Frandis-and-
Oak-Creek.htmi) for not inspecting all the plants, welcomed the agency's fatast action.



122

“Since February, | have repeatedly requested that OSHA investigate these facifities,” she said in a statement. "f am pleased that after pressing for OSHA
ta do its job, they have finally opened up an investigation into the Oak Creek facility.”

The barrel reﬂ;rbbshing plants are operated by Container Life Cycle Management, known as CLCM, a joint venture majority owned by Ohio-based Greif
inc., an industrial packaging giant. The plants refurbish 55-gallon steel drums and arge plastic chemical containers, cleaning them for reuse or recycling.

The three Milwaukee-area plants operate as Mid-America Steal Drum.

A Greif spokeswoman said earlier that the company is committed to safety and would work closely with regulators "to uphold that commitment.”

OSHA officials inspected one drum plant in the chain_(/story fi igations/2017/04/21/barret -faging-fi ing-work dous-

Jocated on W. Cornell St. near W. Hampton Ave. and N. 24th St,, and assessed $108,000 in fines.
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Among the violations found in the inspection: Workers were mixing chemicals from barrels, exposing workers to the risk of burns, explosions and the
inhalation of toxic gas. The company disputes those violations.

An Q8HA spokesman did not respond to an email seeking comment on the inspection of the Oak Craek plant.

Federal environmental reguiators did their awn i i of alf three Mi plants earlier this year. They reported that inspectors were forced
o wait untif the company's attorney arrived and during the tour inspectors suspected they were not seeing typical operations, as required by federal law.

Faderal prosecutors in Milwaukee took the unusual step of asking a federal magistrate judge to approve search warrants that authorized surprise
inspections.

The U.8. Environmental Protection Agency conducted its inspections in May. The results have not been released. During th