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116TH CONGRESS REPT. 116–691 " ! HOUSE OF REPRESENTATIVES 2d Session Part 1 

BENEFICIARY EDUCATION TOOLS, TELEHEALTH, AND 
EXTENDERS REAUTHORIZATION ACT OF 2019 

DECEMBER 24, 2020.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 

Mr. NEAL, from the Committee on Ways and Means, 
submitted the following 

R E P O R T 

[To accompany H.R. 3417] 

[Including cost estimate of the Congressional Budget Office] 

The Committee on Ways and Means, to whom was referred the 
bill (H.R. 3417) to amend title XVIII of the Social Security Act to 
provide for patient improvements and rural and quality improve-
ments under the Medicare program, having considered the same, 
reports favorably thereon with an amendment and recommends 
that the bill as amended do pass. 
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The amendment is as follows: 
Strike all after the enacting clause and insert the following: 

SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This Act may be cited as the ‘‘Beneficiary Education Tools, 
Telehealth, and Extenders Reauthorization Act of 2019’’ or the ‘‘BETTER Act of 
2019’’. 

(b) TABLE OF CONTENTS.—The table of contents for this Act is as follows: 
Sec. 1. Short title; table of contents. 

TITLE I—PATIENT IMPROVEMENTS 

Sec. 101. Beneficiary enrollment notification and eligibility simplification. 
Sec. 102. Extension of funding outreach and assistance for low-income programs. 
Sec. 103. Medicare coverage of certain mental health telehealth services. 
Sec. 104. Requiring prescription drug plan sponsors to include real-time benefit information as part of such 

sponsor’s electronic prescription program under the Medicare program. 
Sec. 105. Transitional coverage and retroactive Medicare part D coverage for certain low-income beneficiaries. 

TITLE II—RURAL AND QUALITY IMPROVEMENTS 

Sec. 201. Medicare GME treatment of hospitals establishing new medical residency training programs after 
hosting medical resident rotators for short durations. 

Sec. 202. Extension of the work geographic index floor under the Medicare program. 
Sec. 203. Extension of funding for quality measure endorsement, input, and selection under Medicare program. 
Sec. 204. Improving measurements under the skilled nursing facility value-based purchasing program under 

the Medicare program. 

TITLE I—PATIENT IMPROVEMENTS 

SEC. 101. BENEFICIARY ENROLLMENT NOTIFICATION AND ELIGIBILITY SIMPLIFICATION. 

(a) ELIGIBILITY AND ENROLLMENT NOTICES.— 
(1) AS PART OF SOCIAL SECURITY ACCOUNT STATEMENT FOR INDIVIDUALS AT-

TAINING AGES 63 TO 65.—Section 1143(a) of the Social Security Act (42 U.S.C. 
1320b–13(a)) is amended by adding at the end the following new paragraph: 

‘‘(4) MEDICARE ELIGIBILITY INFORMATION.— 
‘‘(A) IN GENERAL.—In the case of statements provided on or after the date 

that is 2 years after the date of the enactment of this paragraph to individuals 
who are attaining ages 63, 64, and 65, the statement shall also include a notice 
containing the information described in subparagraph (B). 

‘‘(B) CONTENTS OF NOTICE.—The notice required under subparagraph (A) shall 
include a clear, simple explanation of— 

‘‘(i) eligibility for benefits under the Medicare program under title XVIII, 
and in particular benefits under part B of such title; 

‘‘(ii) the reasons a late enrollment penalty for failure to timely enroll 
could be assessed and how such late enrollment penalty is calculated, in 
particular for benefits under part B; 

VerDate Sep 11 2014 04:12 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00004 Fmt 6659 Sfmt 6621 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



3 

‘‘(iii) the availability of relief from the late enrollment penalty and retro-
active enrollment under section 1837(h) (including as such section is ap-
plied under sections 1818(c) and 1818A(c)(3)), with examples of cir-
cumstances under which such relief may be granted and examples of cir-
cumstances under which such relief would not be granted; 

‘‘(iv) coordination of benefits (including primary and secondary coverage 
scenarios) pursuant to section 1862(b), in particular for benefits under part 
B of such title; and 

‘‘(v) information for populations, such as residents of Puerto Rico and vet-
erans, for whom there are special considerations with respect to enrollment, 
eligibility, and coordination of benefits under title XVIII. 

‘‘(C) DEVELOPMENT OF NOTICE.— 
‘‘(i) IN GENERAL.—The Secretary, in coordination with the Commissioner 

of Social Security, and taking into consideration information collected pur-
suant to clause (ii), shall, not later than 12 months after the last day of 
the period for the request of information described in clause (ii), develop the 
notice to be provided pursuant to subparagraph (A). 

‘‘(ii) REQUEST FOR INFORMATION.—Not later than 6 months after the date 
of the enactment of this paragraph, the Secretary shall request written in-
formation, including recommendations, from stakeholders (including the 
groups described in subparagraph (D)) on the information to be included in 
the notice. 

‘‘(iii) NOTICE IMPROVEMENT.—Beginning 4 years after the date of enact-
ment of this paragraph, and not less than once every two years thereafter, 
the Secretary, in coordination with the Commissioner of Social Security, 
shall— 

‘‘(I) review the content of the notice to be provided under subpara-
graph (A); 

‘‘(II) solicit recommendations on the notice through a request for in-
formation process as described in clause (ii); and 

‘‘(III) update and revise such notice as the Secretary deems appro-
priate. 

‘‘(D) GROUPS FOR CONSULTATION.—For purposes of subparagraph (C)(ii), the 
groups described in this clause include the following: 

‘‘(i) Individuals who are 60 years of age or older. 
‘‘(ii) Veterans. 
‘‘(iii) Individuals with disabilities. 
‘‘(iv) Individuals with end stage renal disease. 
‘‘(v) Low-income individuals and families. 
‘‘(vi) Employers (including human resources professionals). 
‘‘(vii) States (including representatives of State-run Health Insurance Ex-

changes, Medicaid offices, and Departments of Insurance). 
‘‘(viii) State Health Insurance Assistance Programs. 
‘‘(ix) Health insurers. 
‘‘(x) Health insurance agents and brokers. 
‘‘(xi) Such other groups as specified by the Secretary. 

‘‘(E) POSTING OF NOTICE ON WEBSITES.—The Commissioner of Social Security 
and the Secretary shall post the notice required under subparagraph (A) in a 
prominent location on the public Internet website of the Social Security Admin-
istration and on the public Internet website of the Centers for Medicare & Med-
icaid Services, respectively. 

‘‘(F) REIMBURSEMENT OF COSTS.— 
‘‘(i) IN GENERAL.—Effective for fiscal years beginning in the year in which 

the date of enactment of this paragraph occurs, the Commissioner of Social 
Security and the Secretary shall enter into an agreement which shall pro-
vide funding to cover the administrative costs of the Commissioner’s activi-
ties under this paragraph. Such agreement shall— 

‘‘(I) provide funds to the Commissioner for the full cost of the Social 
Security Administration’s work related to the implementation of this 
paragraph, including any costs incurred prior to the finalization of such 
agreement; 

‘‘(II) provide such funding quarterly in advance of the applicable 
quarter based on estimating methodology agreed to by the Commis-
sioner and the Secretary; and 

‘‘(III) require an annual accounting and reconciliation of the actual 
costs incurred and funds provided under this paragraph. 

‘‘(ii) LIMITATION.—In no case shall funds from the Social Security Admin-
istration’s Limitation on Administrative Expenses be used to carry out ac-
tivities related to the implementation of this paragraph, except as the Com-
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missioner determines is necessary in developing the agreement under 
clause (i). 

‘‘(G) NO EFFECT ON OBLIGATION TO MAIL STATEMENTS.—Nothing in this para-
graph shall be construed to relieve the Commissioner of Social Security from 
any requirement under subsection (c), including the requirement to mail a 
statement on an annual basis to each eligible individual who is not receiving 
benefits under title II and for whom a mailing address can be determined 
through such methods as the Commissioner determines to be appropriate.’’. 

(2) INDIVIDUALS IN MEDICARE WAITING PERIOD.—Title XI of the Social Security 
Act (42 U.S.C. 1301 et seq.) is amended by inserting after section 1144 the fol-
lowing new section: 

‘‘MEDICARE ENROLLMENT NOTIFICATION AND ELIGIBILITY NOTICES FOR INDIVIDUALS IN 
MEDICARE WAITING PERIOD 

‘‘Notices 

‘‘SEC. 1144A. (a) 
‘‘(1) IN GENERAL.—The Commissioner of Social Security shall distribute the 

notice to be provided pursuant to section 1143(a)(4), as may be modified under 
paragraph (2), to individuals in the 24-month waiting period under section 
226(b). 

‘‘(2) AUTHORITY TO MODIFY NOTICE.—The Secretary, in coordination with the 
Commissioner of Social Security, may modify the notice to be distributed under 
paragraph (1) as necessary to take into account the individuals described in 
such paragraph. 

‘‘(3) POSTING OF NOTICE ON WEBSITES.—The Commissioner of Social Security 
and the Secretary shall post the notice required to be distributed under para-
graph (1) in a prominent location on the public Internet website of the Social 
Security Administration and on the public Internet website of the Centers for 
Medicare & Medicaid Services, respectively. 

‘‘Timing 

‘‘(b) Beginning not later than 2 years after the date of the enactment of this sec-
tion, a notice required under subsection (a)(1) shall be mailed to an individual no 
less than two times in accordance with the following: 

‘‘(1) The notice shall be provided to such individual not later than 3 months 
prior to the date on which such individual’s enrollment period begins as pro-
vided under section 1837. 

‘‘(2) The notice shall subsequently be provided to such individual not later 
than one month prior to such date. 

‘‘Reimbursement of Costs 

‘‘(c) 
‘‘(1) IN GENERAL.—Effective for fiscal years beginning in the year in which the 

date of enactment of this section occurs, the Commissioner of Social Security 
and the Secretary shall enter into an agreement which shall provide funding 
to cover the administrative costs of the Commissioner’s activities under this sec-
tion. Such agreement shall— 

‘‘(A) provide funds to the Commissioner for the full cost of the Social Se-
curity Administration’s work related to the implementation of this section, 
including any costs incurred prior to the finalization of such agreement; 

‘‘(B) provide such funding quarterly in advance of the applicable quarter 
based on estimating methodology agreed to by the Commissioner and the 
Secretary; and 

‘‘(C) require an annual accounting and reconciliation of the actual costs 
incurred and funds provided under this section. 

‘‘(2) LIMITATION.—In no case shall funds from the Social Security Administra-
tion’s Limitation on Administrative Expenses be used to carry out activities re-
lated to the implementation of this section, except as the Commissioner deter-
mines is necessary in developing the agreement under paragraph (1).’’. 

(b) BENEFICIARY ENROLLMENT SIMPLIFICATION.— 
(1) EFFECTIVE DATE OF COVERAGE.—Section 1838(a) of the Social Security Act 

(42 U.S.C. 1395q(a)) is amended— 
(A) by amending paragraph (2) to read as follows: 

‘‘(2)(A) in the case of an individual who enrolls pursuant to subsection (d) of 
section 1837 before the month in which he first satisfies paragraph (1) or (2) 
of section 1836, the first day of such month, 
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‘‘(B) in the case of an individual who first satisfies such paragraph in a month 
beginning before January 2021 and who enrolls pursuant to such subsection 
(d)— 

‘‘(i) in such month in which he first satisfies such paragraph, the first day 
of the month following the month in which he so enrolls, 

‘‘(ii) in the month following such month in which he first satisfies such 
paragraph, the first day of the second month following the month in which 
he so enrolls, or 

‘‘(iii) more than one month following such month in which he satisfies 
such paragraph, the first day of the third month following the month in 
which he so enrolls, 

‘‘(C) in the case of an individual who first satisfies such paragraph in a month 
beginning on or after January 1, 2021, and who enrolls pursuant to such sub-
section (d) in such month in which he first satisfies such paragraph or in any 
subsequent month of his initial enrollment period, the first day of the month 
following the month in which he so enrolls, or 

‘‘(D) in the case of an individual who enrolls pursuant to subsection (e) of sec-
tion 1837 in a month beginning— 

‘‘(i) before January 1, 2021, the July 1 following the month in which he 
so enrolls, or 

‘‘(ii) on or after January 1, 2021, the first day of the month following the 
month in which he so enrolls, or’’; and 

(B) by amending paragraph (3) to read as follows: 
‘‘(3) in the case of an individual who is deemed to have enrolled— 

‘‘(A) on or before the last day of the third month of his initial enrollment 
period, the first day of the month in which he first meets the applicable re-
quirements of section 1836 or July 1, 1973, whichever is later, or 

‘‘(B) on or after the first day of the fourth month of his initial enrollment 
period, and where such month begins— 

‘‘(i) before January 1, 2021, as prescribed under subparagraphs (B)(i), 
(B)(ii), (B)(iii), and (D) of paragraph (2), or 

‘‘(ii) on or after January 1, 2021, as prescribed under paragraph 
(2)(C).’’. 

(2) SPECIAL ENROLLMENT PERIODS FOR EXCEPTIONAL CIRCUMSTANCES.— 
(A) ENROLLMENT.—Section 1837 of the Social Security Act (42 U.S.C. 

1395p) is amended by adding at the end the following new subsection: 
‘‘(m) Beginning January 1, 2021, the Secretary may establish special enrollment 

periods in the case of individuals who meet such exceptional conditions as the Sec-
retary may provide, such as individuals who reside in an area with an emergency 
or disaster as determined by the Secretary.’’. 

(B) COVERAGE PERIOD.—Section 1838 of the Social Security Act (42 U.S.C. 
1395q) is amended by adding at the end the following new subsection: 

‘‘(g) Notwithstanding subsection (a), in the case of an individual who enrolls dur-
ing a special enrollment period pursuant to section 1837(m), the coverage period 
shall begin on a date the Secretary provides in a manner consistent (to the extent 
practicable) with protecting continuity of health benefit coverage.’’. 

(C) CONFORMING AMENDMENT.—Section 1839(b) of the Social Security Act 
(42 U.S.C. 1395r(b)) is amended, in the first sentence, by striking ‘‘or (l)’’ 
and inserting ‘‘, (l), or (m)’’. 

(3) TECHNICAL CORRECTION.—Section 1839(b) of the Social Security Act (42 
U.S.C. 1395r(b)) is amended by adding at the end the following new sentence: 
‘‘For purposes of determining any increase under this subsection for individuals 
whose enrollment occurs on or after January 1, 2021, the second sentence of 
this subsection shall be applied by substituting ‘close of the month’ for ‘close of 
the enrollment period’ each place it appears.’’. 

(4) REPORT.—Not later than January 1, 2021, the Secretary of Health and 
Human Services shall submit to the Committee on Ways and Means and Com-
mittee on Energy and Commerce of the House of Representatives and the Com-
mittee on Finance and Special Committee on Aging of the Senate a report in-
cluding recommendations on how to align existing Medicare enrollment periods 
under title XVIII of the Social Security Act, including the general enrollment 
period under part B of such title and the annual election period under the Medi-
care Advantage program under part C of such title and under the prescription 
drug program under part D of such title. Such recommendations shall be con-
sistent with the goals of maximizing coverage continuity and choice and easing 
beneficiary transition. 

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00007 Fmt 6659 Sfmt 6621 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



6 

SEC. 102. EXTENSION OF FUNDING OUTREACH AND ASSISTANCE FOR LOW-INCOME PRO-
GRAMS. 

(a) ADDITIONAL FUNDING FOR STATE HEALTH INSURANCE PROGRAMS.—Subsection 
(a)(1)(B) of section 119 of the Medicare Improvements for Patients and Providers Act 
of 2008 (42 U.S.C. 1395b–3 note), as amended by section 3306 of the Patient Protec-
tion and Affordable Care Act (Public Law 111–148), section 610 of the American 
Taxpayer Relief Act of 2012 (Public Law 112–240), section 1110 of the Pathway for 
SGR Reform Act of 2013 (Public Law 113–67), section 110 of the Protecting Access 
to Medicare Act of 2014 (Public Law 113–93), section 208 of the Medicare Access 
and CHIP Reauthorization Act of 2015 (Public Law 114–10), and section 50207 of 
the Bipartisan Budget Act of 2018 (Public Law 115–123), is amended— 

(1) in clause (vii), by striking ‘‘and’’ at the end; 
(2) in clause (viii), by striking ‘‘and’’ at the end; 
(3) in clause (ix), by striking the period at the end and inserting ‘‘; and’’; and 
(4) by inserting after clause (ix) the following new clause: 

‘‘(x) for each of fiscal years 2020 through 2022, of $15,000,000.’’. 
(b) ADDITIONAL FUNDING FOR AREA AGENCIES ON AGING.—Subsection (b)(1)(B) of 

such section 119, as so amended, is amended— 
(1) in clause (vii), by striking ‘‘and’’ at the end; 
(2) in clause (viii), by striking ‘‘and’’ at the end; 
(3) in clause (ix), by striking the period at the end and inserting ‘‘; and’’; and 
(4) by inserting after clause (ix) the following new clause: 

‘‘(x) for each of fiscal years 2020 through 2022, of $15,000,000.’’. 
(c) ADDITIONAL FUNDING FOR AGING AND DISABILITY RESOURCE CENTERS.—Sub-

section (c)(1)(B) of such section 119, as so amended, is amended— 
(1) in clause (vii), by striking ‘‘and’’ at the end; 
(2) in clause (viii), by striking ‘‘and’’ at the end; 
(3) in clause (ix), by striking the period at the end and inserting ‘‘; and’’; and 
(4) by inserting after clause (ix) the following new clause: 

‘‘(x) for each of fiscal years 2020 through 2022, of $5,000,000.’’. 
(d) ADDITIONAL FUNDING FOR CONTRACT WITH THE NATIONAL CENTER FOR BENE-

FITS AND OUTREACH ENROLLMENT.—Subsection (d)(2) of such section 119, as so 
amended, is amended— 

(1) in clause (vii), by striking ‘‘and’’ at the end; 
(2) in clause (viii), by striking ‘‘and’’ at the end; 
(3) in clause (ix), by striking the period at the end and inserting ‘‘; and’’; and 
(4) by inserting after clause (ix) the following new clause: 

‘‘(x) for each of fiscal years 2020 through 2022, of $15,000,000.’’. 
SEC. 103. MEDICARE COVERAGE OF CERTAIN MENTAL HEALTH TELEHEALTH SERVICES. 

Section 1834(m) of the Social Security Act (42 U.S.C. 1395m(m)) is amended— 
(1) in paragraph (2)(B)(i), by striking ‘‘and paragraph (6)(C)’’ and inserting ‘‘, 

paragraph (6)(C), and paragraph (8)(C)’’; 
(2) in paragraph (4)(C)(i), by striking ‘‘and (7)’’ and inserting ‘‘(7), and (8)’’; 
(3) in paragraph (4)(F)(i), by inserting ‘‘services identified by CPT codes 

90832, 90834, and 90837 (and as subsequently modified by the Secretary),’’ be-
fore ‘‘and any additional service’’; 

(4) in paragraph (6)(A), by striking ‘‘paragraph (4)(C)’’ and inserting ‘‘para-
graph (4)(C)(i)’’; 

(5) in paragraph (7), by striking ‘‘The geographic requirements’’ and inserting 
‘‘Subject to paragraph (8)(D), the geographic requirements’’; and 

(6) by adding at the end the following new paragraph: 
‘‘(8) TREATMENT OF MENTAL HEALTH TELEHEALTH SERVICES.— 

‘‘(A) NON-APPLICATION OF ORIGINATING SITE REQUIREMENTS.—The require-
ments described in paragraph (4)(C)(i) shall not apply with respect to tele-
health services furnished on or after January 1, 2021, that are mental 
health telehealth services. Nothing in the previous sentence shall waive any 
applicable State law requirements. 

‘‘(B) INCLUSION OF CERTAIN SITES.—With respect to telehealth services de-
scribed in subparagraph (A), the term ‘originating site’ shall include the 
home of the eligible telehealth individual at which the individual is located 
at the time the service is furnished via a telecommunications system. 

‘‘(C) NO ORIGINATING SITE FACILITY FEE.—No facility fee shall be paid 
under paragraph (2)(B) to an originating site with respect to a telehealth 
service described in subparagraph (A) if the originating site does not other-
wise meet the requirements for an originating site under paragraph (4)(C). 

‘‘(D) FACE-TO-FACE INITIAL ASSESSMENT; REASSESSMENTS.—Payment may 
not be made for mental health telehealth services under this paragraph (if 
such payment would not otherwise be allowed under this subsection with-
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out application of this paragraph or paragraph (7)) furnished to an eligible 
telehealth individual unless— 

‘‘(i) within the 6-month period prior to the provision of such mental 
health telehealth services, the individual receives a face-to-face clinical 
assessment, without the use of telehealth, by a physician described in 
subparagraph (F)(i) or a practitioner described in subparagraph (F)(ii) 
of the needs of such individual for such services; and 

‘‘(ii) the individual receives a reassessment (at a frequency specified 
by the Secretary) by a physician so described or a practitioner so de-
scribed of the needs of such individual for such services. 

‘‘(E) MENTAL HEALTH TELEHEALTH SERVICES DEFINED.—For purposes of 
this paragraph, the term ‘mental health telehealth service’ means services 
identified by CPT codes 90832, 90834, and 90837 (and as subsequently 
modified by the Secretary). 

‘‘(F) PHYSICIAN AND PRACTITIONER DESCRIBED.—For purposes of subpara-
graph (D): 

‘‘(i) PHYSICIAN.—A physician described in this clause is a physician, 
as defined in section 1861(r)(1). 

‘‘(ii) PRACTITIONER.—A practitioner described in this clause is a prac-
titioner described in any of clauses (i), (iv), or (v) of section 
1842(b)(18)(C).’’. 

SEC. 104. REQUIRING PRESCRIPTION DRUG PLAN SPONSORS TO INCLUDE REAL-TIME BEN-
EFIT INFORMATION AS PART OF SUCH SPONSOR’S ELECTRONIC PRESCRIPTION 
PROGRAM UNDER THE MEDICARE PROGRAM. 

Section 1860D–4(e)(2) of the Social Security Act (42 U.S.C. 1395w–104(e)(2)) is 
amended— 

(1) in subparagraph (D), by striking ‘‘To the extent’’ and inserting ‘‘Except as 
provided in subparagraph (F), to the extent’’; and 

(2) by adding at the end the following new subparagraph: 
‘‘(F) REAL-TIME BENEFIT INFORMATION.— 

‘‘(i) IN GENERAL.—Not later than January 1, 2021, the program shall 
implement real-time benefit tools that are capable of integrating with 
a prescribing health care professional’s electronic prescribing or elec-
tronic health record system for the transmission of formulary and ben-
efit information in real time to prescribing health care professionals. 
With respect to a covered part D drug, such tools shall be capable of 
transmitting such information specific to an individual enrolled in a 
prescription drug plan. Such information shall include the following: 

‘‘(I) A list of any clinically-appropriate alternatives to such drug 
included in the formulary of such plan. 

‘‘(II) Cost-sharing information for such drug and such alter-
natives, including a description of any variance in cost sharing 
based on the pharmacy dispensing such drug or such alternatives. 

‘‘(III) Information relating to whether such drug is included in 
the formulary of such plan and any prior authorization or other 
utilization management requirements applicable to such drug and 
such alternatives so included. 

‘‘(ii) ELECTRONIC TRANSMISSION.—The provisions of subclauses (I) and 
(II) of clause (ii) of subparagraph (E) shall apply to an electronic trans-
mission described in clause (i) in the same manner as such provisions 
apply with respect to an electronic transmission described in clause (i) 
of such subparagraph. 

‘‘(iii) SPECIAL RULE FOR 2021.—The program shall be deemed to be in 
compliance with clause (i) for 2021 if the program complies with the 
provisions of section 423.160(b)(7) of title 42, Code of Federal Regula-
tions (or a successor regulation), for such year.’’. 

SEC. 105. TRANSITIONAL COVERAGE AND RETROACTIVE MEDICARE PART D COVERAGE FOR 
CERTAIN LOW-INCOME BENEFICIARIES. 

Section 1860D–14 of the Social Security Act (42 U.S.C. 1395w–114) is amended— 
(1) by redesignating subsection (e) as subsection (f); and 
(2) by adding after subsection (d) the following new subsection: 

‘‘(e) LIMITED INCOME NEWLY ELIGIBLE TRANSITION PROGRAM.— 
‘‘(1) IN GENERAL.—Beginning not later than January 1, 2021, the Secretary 

shall carry out a program to provide transitional coverage for covered part D 
drugs for LI NET eligible individuals in accordance with this subsection. 

‘‘(2) LI NET ELIGIBLE INDIVIDUAL DEFINED.—For purposes of this subsection, 
the term ‘LI NET eligible individual’ means a part D eligible individual who— 
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‘‘(A) meets the requirements of clauses (ii) and (iii) of subsection (a)(3)(A); 
and 

‘‘(B) has not yet enrolled in a prescription drug plan or an MA–PD plan, 
or, who has so enrolled, but with respect to whom coverage under such plan 
has not yet taken effect. 

‘‘(3) TRANSITIONAL COVERAGE.—For purposes of this subsection, the term 
‘transitional coverage’ means with respect to an LI NET eligible individual— 

‘‘(A) immediate access to covered part D drugs at the point of sale during 
the period that begins on the first day of the month such individual is de-
termined to meet the requirements of clauses (ii) and (iii) of subsection 
(a)(3)(A) and ends on the date that coverage under a prescription drug plan 
or MA–PD plan takes effect with respect to such individual; and 

‘‘(B) in the case of an LI NET eligible individual who is a full-benefit dual 
eligible individual (as defined in section 1935(c)(6)) or a recipient of supple-
mental security income benefits under title XVI, retroactive coverage (in the 
form of reimbursement of the amounts that would have been paid under 
this part had such individual been enrolled in a prescription drug plan or 
MA–PD plan) of covered part D drugs purchased by such individual during 
the period that begins on the date that is the later of— 

‘‘(i) the date that such individual was first eligible for a low-income 
subsidy under this part; or 

‘‘(ii) the date that is 36 months prior to the date such individual en-
rolls in a prescription drug plan or MA–PD plan, 

and ends on the date that coverage under such plan takes effect. 
‘‘(4) PROGRAM ADMINISTRATION.— 

‘‘(A) SINGLE POINT OF CONTACT.—The Secretary shall, to the extent fea-
sible, administer the program under this subsection through a contract with 
a single program administrator. 

‘‘(B) BENEFIT DESIGN.—The Secretary shall ensure that the transitional 
coverage provided to LI NET eligible individuals under this subsection— 

‘‘(i) provides access to all covered part D drugs under an open for-
mulary; 

‘‘(ii) permits all pharmacies determined by the Secretary to be in good 
standing to process claims under the program; 

‘‘(iii) is consistent with such requirements as the Secretary considers 
necessary to improve patient safety and ensure appropriate dispensing 
of medication; and 

‘‘(iv) meets such other requirements as the Secretary may establish. 
‘‘(5) RELATIONSHIP TO OTHER PROVISIONS OF THIS TITLE; WAIVER AUTHORITY.— 

‘‘(A) IN GENERAL.—The following provisions shall not apply with respect 
to the program under this subsection: 

‘‘(i) Paragraphs (1) and (3)(B) of section 1860D–4(a) (relating to dis-
semination of general information; availability of information on 
changes in formulary through the internet). 

‘‘(ii) Subparagraphs (A) and (B) of section 1860D–4(b)(3) (relating to 
requirements on development and application of formularies; formulary 
development). 

‘‘(iii) Paragraphs (1)(C) and (2) of section 1860D–4(c) (relating to 
medication therapy management program). 

‘‘(B) WAIVER AUTHORITY.—The Secretary may waive such other require-
ments of title XI and this title as may be necessary to carry out the pur-
poses of the program established under this subsection.’’. 

TITLE II—RURAL AND QUALITY 
IMPROVEMENTS 

SEC. 201. MEDICARE GME TREATMENT OF HOSPITALS ESTABLISHING NEW MEDICAL RESI-
DENCY TRAINING PROGRAMS AFTER HOSTING MEDICAL RESIDENT ROTATORS 
FOR SHORT DURATIONS. 

(a) REDETERMINATION OF APPROVED FTE RESIDENT AMOUNT.—Section 
1886(h)(2)(F) of the Social Security Act (42 U.S.C. 1395ww(h)(2)(F)) is amended— 

(1) by inserting ‘‘(i)’’ before ‘‘In the case of’’; and 
(2) by adding at the end the following: 

‘‘(ii) In applying this subparagraph in the case of a hospital that trains 
residents and has not entered into a GME affiliation agreement (as defined 
by the Secretary for purposes of paragraph (4)(H)(ii)), on or after the date 
of the enactment of this clause, the Secretary shall not establish an FTE 
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resident amount until such time as the Secretary determines that the hos-
pital has trained at least 1.0 full-time-equivalent resident in an approved 
medical residency training program in a cost reporting period. 

‘‘(iii) In applying this subparagraph for cost reporting periods beginning 
on or after the date of enactment of this clause, in the case of a hospital 
that, as of such date of enactment, has an approved FTE resident amount 
based on the training in an approved medical residency program or pro-
grams of— 

‘‘(I) less than 1.0 full-time-equivalent resident in any cost reporting 
period beginning before October 1, 1997, as determined by the Sec-
retary; or 

‘‘(II) no more than 3.0 full-time-equivalent residents in any cost re-
porting period beginning on or after October 1, 1997, and before the 
date of the enactment of this clause, as determined by the Secretary, 

in lieu of such FTE resident amount the Secretary shall, in accordance with 
the methodology described in section 413.77(e) of title 42 of the Code of 
Federal Regulations (or any successor regulation), establish a new FTE 
resident amount if the hospital trains at least 1.0 full-time-equivalent resi-
dent (in the case of a hospital described in subclause (I)) or more than 3.0 
full-time-equivalent residents (in the case of a hospital described in sub-
clause (II)) in a cost reporting period beginning on or after such date of en-
actment and before the date that is 5 years after such date of enactment. 

‘‘(iv) For purposes of carrying out this subparagraph for cost reporting pe-
riods beginning on or after the date of the enactment of this clause, a hos-
pital shall report full-time-equivalent residents on its cost report for a cost 
reporting period if the hospital trains at least 1.0 full-time-equivalent resi-
dents in an approved medical residency training program or programs in 
such period. 

‘‘(v) As appropriate, the Secretary may consider information from any cost 
reporting period necessary to establish a new FTE resident amount as de-
scribed in clause (iii).’’. 

(b) REDETERMINATION OF FTE RESIDENT LIMITATION.—Section 1886(h)(4)(H)(i) of 
the Social Security Act (42 U.S.C. 1395ww(h)(4)(H)(i)) is amended— 

(1) by inserting ‘‘(I)’’ before ‘‘The Secretary’’; and 
(2) by adding at the end the following: 

‘‘(II) In applying this clause in the case of a hospital that, on or after 
the date of the enactment of this subclause, begins training residents 
in a new approved medical residency training program or programs (as 
defined by the Secretary), the Secretary shall not determine a limita-
tion applicable to the hospital under subparagraph (F) until such time 
as the Secretary determines that the hospital has trained at least 1.0 
full-time-equivalent resident in such new approved medical residency 
training program or programs in a cost reporting period. 

‘‘(III) In applying this clause in the case of a hospital that, as of the 
date of the enactment of this subclause, has a limitation under sub-
paragraph (F), based on a cost reporting period beginning before Octo-
ber 1, 1997, of less than 1.0 full-time-equivalent resident, the Secretary 
shall adjust the limitation in the manner applicable to a new approved 
medical residency training program if the Secretary determines the 
hospital begins training at least 1.0 full-time-equivalent residents in a 
program year beginning on or after such date of enactment and before 
the date that is 5 years after such date of enactment. 

‘‘(IV) In applying this clause in the case of a hospital that, as of the 
date of the enactment of this subclause, has a limitation under sub-
paragraph (F), based on a cost reporting period beginning on or after 
October 1, 1997, and before such date of enactment, of no more than 
3.0 full-time-equivalent residents, the Secretary shall adjust the limita-
tion in the manner applicable to a new approved medical residency 
training program if the Secretary determines the hospital begins train-
ing more than 3.0 full-time-equivalent residents in a program year be-
ginning on or after such date of enactment and before the date that is 
5 years after such date of enactment. 

‘‘(V) An adjustment to the limitation applicable to a hospital made 
pursuant to subclause (III) or (IV) shall be made in a manner con-
sistent with the methodology, as appropriate, in section 413.79(e) of 
title 42, Code of Federal Regulations (or any successor regulation). As 
appropriate, the Secretary may consider information from any cost re-
porting periods necessary to make such an adjustment to the limita-
tion.’’. 
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(c) TECHNICAL AND CONFORMING AMENDMENTS.—Section 1886 of the Social Secu-
rity Act (42 U.S.C. 1395ww) is amended— 

(1) in subsection (d)(5)(B)(viii), by striking ‘‘subsection (h)(4)(H)’’ and inserting 
‘‘paragraphs (2)(F)(iv) and (4)(H) of subsection (h)’’; and 

(2) in subsection (h)— 
(A) in paragraph (4)(H)(iv), by striking ‘‘an rural area’’ and inserting ‘‘a 

rural area’’; and 
(B) in paragraph (7)(E), by striking ‘‘under this’’ and all that follows 

through the period at the end and inserting the following: ‘‘under this para-
graph, paragraph (8), clause (i), (ii), (iii), or (v) of paragraph (2)(F), or clause 
(i) or (vi) of paragraph (4)(H).’’. 

(d) EFFECTIVE DATE.—The amendments made by this section shall apply to pay-
ment under section 1886 of the Social Security Act (42 U.S.C. 1395ww) for cost re-
porting periods beginning on or after the date of the enactment of this Act. 
SEC. 202. EXTENSION OF THE WORK GEOGRAPHIC INDEX FLOOR UNDER THE MEDICARE PRO-

GRAM. 

Section 1848(e)(1)(E) of the Social Security Act (42 U.S.C. 1395w–4(e)(1)(E)) is 
amended by striking ‘‘2020’’ and inserting ‘‘2023’’. 
SEC. 203. EXTENSION OF FUNDING FOR QUALITY MEASURE ENDORSEMENT, INPUT, AND SE-

LECTION UNDER MEDICARE PROGRAM. 

(a) IN GENERAL.—Section 1890(d)(2) of the Social Security Act (42 U.S.C. 
1395aaa(d)(2)) is amended— 

(1) by striking ‘‘and $7,500,000’’ and inserting ‘‘$7,500,000’’; and 
(2) by striking ‘‘and 2019.’’ and inserting ‘‘and 2019, and $30,000,000 for each 

of fiscal years 2020 through 2022.’’. 
(b) INPUT FOR REMOVAL OF MEASURES.—Section 1890(b) of the Social Security Act 

(42 U.S.C. 1395aaa(b)) is amended by inserting after paragraph (3) the following: 
‘‘(4) REMOVAL OF MEASURES.—The entity may provide input to the Secretary 

on quality and efficiency measures described in paragraph (7)(B) that could be 
considered for removal.’’. 

(c) PRIORITIZATION OF MEASURE ENDORSEMENT.—Section 1890(b) of the Social Se-
curity Act (42 U.S.C. 1395aaa(b)) is amended by adding at the end the following: 

‘‘(9) PRIORITIZATION OF MEASURE ENDORSEMENT.—The entity— 
‘‘(A) during the period beginning on the date of the enactment of this 

paragraph and ending on December 31, 2023, shall prioritize the endorse-
ment of measures relating to maternal morbidity and mortality by the enti-
ty with a contract under subsection (a) in connection with endorsement of 
measures described in paragraph (2); and 

‘‘(B) on and after January 1, 2024, may prioritize the endorsement of such 
measures by such entity.’’. 

SEC. 204. IMPROVING MEASUREMENTS UNDER THE SKILLED NURSING FACILITY VALUE- 
BASED PURCHASING PROGRAM UNDER THE MEDICARE PROGRAM. 

(a) IN GENERAL.—Section 1888(h) of the Social Security Act (42 U.S.C. 1395yy(h)) 
is amended— 

(1) in paragraph (1), by adding at the end the following new subparagraph: 
‘‘(C) EXCLUSIONS.—With respect to payments for services furnished on or 

after October 1, 2021, this subsection shall not apply to a facility for which 
there are not a minimum number (as determined by the Secretary) of— 

‘‘(i) cases for the measures that apply to the facility for the perform-
ance period for the applicable fiscal year; or 

‘‘(ii) measures that apply to the facility for the performance period for 
the applicable fiscal year.’’; 

(2) in paragraph (2)(A)— 
(A) by striking ‘‘The Secretary shall apply’’ and inserting ‘‘The Sec-

retary— 
‘‘(i) shall apply’’; 

(B) by striking the period at the end and inserting ‘‘; and’’; and 
(C) by adding at the end the following: 

‘‘(ii) may, with respect to payments for services furnished on or after 
October 1, 2022, apply additional measures determined appropriate by 
the Secretary, which may include measures of functional status, patient 
safety, care coordination, or patient experience. 

Subject to the succeeding sentence, in the case that the Secretary applies 
additional measures under clause (ii), the Secretary shall consider and 
apply, as appropriate, quality measures specified under section 1899B(c)(1). 
In no case may the Secretary apply more than 10 measures under this sub-
paragraph.’’; 
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(3) in subparagraph (A) of each of paragraphs (3) and (4), by striking ‘‘meas-
ure’’ and inserting ‘‘measures’’; and 

(4) by adding at the end the following new paragraph: 
‘‘(12) VALIDATION.— 

‘‘(A) IN GENERAL.—The Secretary shall apply to the measures applied 
under this subsection and the data submitted under subsection (e)(6) a 
process to validate such measures and data, as appropriate, which may be 
similar to the process specified in section 1886(b)(3)(B)(viii)(XI) for vali-
dating inpatient hospital measures. 

‘‘(B) FUNDING.—For purposes of carrying out this paragraph, the Sec-
retary shall provide for the transfer, from the Federal Hospital Insurance 
Trust Fund established under section 1817, of $5,000,000 to the Centers for 
Medicare & Medicaid Services Program Management Account for each of 
fiscal years 2022 through 2024.’’. 

(b) REPORT BY MEDPAC.—Not later than March 15, 2021, the Medicare Payment 
Advisory Commission shall submit to Congress a report on establishing a prototype 
value-based payment program under a unified prospective payment system for post- 
acute care services under the Medicare program under title XVIII of the Social Se-
curity Act (42 U.S.C. 1395 et seq.). Such report— 

(1) shall— 
(A) consider design elements such as— 

(i) measures that are important to the Medicare program and to 
beneficiaries under such program; 

(ii) methodologies for scoring provider performance and effects on 
payment; and 

(iii) other elements determined appropriate by the Commission; and 
(B) analyze the effects of implementing such prototype program; and 

(2) may— 
(A) discuss the possible effects, with respect to the Medicare program, on 

program spending, post-acute care providers, patient outcomes, and other 
effects determined appropriate by the Commission; and 

(B) include recommendations with respect to such prototype program, as 
determined appropriate by the Commission, to Congress and the Secretary 
of Health and Human Services. 

I. SUMMARY AND BACKGROUND 

A. PURPOSE AND SUMMARY 

The bill, H.R. 3417, the ‘‘Beneficiary Education Tools, Telehealth, 
and Extenders Reauthorization (BETTER) Act of 2019,’’ as amend-
ed and ordered reported by the Committee on Ways and Means on 
June 26, 2019, simplifies and improves Medicare enrollment, en-
hances access to care, and improves quality. It also extends four ex-
piring Medicare provisions. The BETTER Act includes provisions 
from nine bipartisan bills in the 116th Congress that improve out-
reach, communication, and access to Medicare services. It also in-
cludes provisions aimed at improving quality measurement, physi-
cian payment, and physician training. 

This bill was introduced by Ways and Means Chairman Richard 
E. Neal (D–MA) and Ranking Member Kevin Brady (R–TX). Sec-
tion 101 is based on H.R. 2477, the Beneficiary Enrollment Notifi-
cation and Eligibility Simplification (BENES) Act of 2019, intro-
duced by Representatives Raul Ruiz (D–CA), Jackie Walorski (R– 
IN), Brad Schneider (D–IL), and Gus Bilirakis (R–FL). Section 102 
is based on H.R. 3421, the Fair Choices for Medicare Beneficiaries 
Act of 2019, introduced by Representatives Jimmy Gomez and (D– 
CA), Vern Buchanan (R–FL), and Debbie Dingell (D–MI). Section 
103 is based on H.R. 1301, the Mental Health Telemedicine Act, in-
troduced by Representatives Suzan DelBene (D–WA), Tom Reed 
(R–NY), Adrian Smith (R–NE), Terri Sewell (D–AL), Mike Kelly 
(R–PA), David Schweikert (R–AZ), and Jackie Walorski. Section 
104 is based on H.R. 3408, the Shop Rx Act of 2019, introduced by 
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1 Rural Behavioral Health: Telehealth Challenges and Opportunities, 9:2 SUBSTANCE ABUSE 
AND MENTAL HEALTH SERVICES ADMIN. at 4 (2016), https://store.samhsa.gov/sites/default/files/ 
d7/priv/sma16-4989.pdf. 

2 Information on Medicare Telehealth, CTRS. FOR MEDICARE & MEDICAID SERVS. At 2 (Nov. 15, 
2018), https://www.cms.gov/About-CMS/Agency-Information/OMH/Downloads/Information-on- 
Medicare-Telehealth-Report.pdf. 

Representatives Jodey Arrington (R–TX) and Pete Olson (R–TX), 
and H.R. 3415, the Real Time Beneficiary Drug Cost Bill, intro-
duced by Representatives Elissa Slotkin (D–MI). Section 105 is 
based on H.R. 3029, the Improving Low-Income Access to Prescrip-
tion Drugs Act, introduced by Representatives Pete Olson (R–TX), 
John Lewis (D–GA), Nanette Diaz Barragan (D–CA), and Kenny 
Marchant (R–TX). 

Section 201 is based on H.R. 3425, the Advancing Medical Resi-
dent Training in Community Hospitals Act of 2019, introduced by 
Representatives Ron Kind (D–WI) and George Holding (R–NC). 
Section 202 is based on H.R. 3302, the Keeping Physicians Serving 
Patients Act of 2019, introduced by Representatives Abby 
Finkenauer (D–IA), Adrian Smith (R–NE), Ron Kind (D–WI), Terri 
Sewell (D–AL), and Darin LaHood (R–IL). Section 203 is based on 
H.R. 3430, To amend title XVIII of the Social Security Act to ex-
tend funding for quality measure endorsement, input, and selection 
under the Medicare program, introduced by Representatives Judy 
Chu (D–CA) and David Schweikert (R–AZ). Section 204 is based on 
H.R. 3406, which amends title XVIII of the Social Security Act to 
improve measurements under the skilled nursing facility value- 
based purchasing program under the Medicare program, introduced 
by Ways and Means Chairman Richard E. Neal (D–MA) and Rank-
ing Member Kevin Brady (R–TX). 

B. BACKGROUND AND NEED FOR LEGISLATION 

H.R. 3417 extends four Medicare provisions set to expire at the 
end of fiscal or calendar year 2019. The bill additionally makes im-
portant changes for individuals suffering from mental health and 
substance use disorders, individuals residing in rural areas, Medi-
care beneficiaries, and health care providers. 

Expanded coverage for mental health services. According to the 
Substance Abuse and Mental Health Services Administration 
(SAMHSA), as of 2016 more than 75 percent of all U.S. counties 
were considered mental health shortage areas, and half of all U.S. 
counties had no mental health professional.1 In 2016, 85 percent of 
Medicare beneficiaries using telehealth services had a mental 
health diagnosis and those diagnoses lead to higher medical costs.2 
H.R 3417 improves access to mental health services across the 
board by expanding access to mental health counseling sessions. 
Under the BETTER Act, beneficiaries in rural and urban areas will 
be able to access 30-, 45-, and 60-minute mental health telehealth 
counseling sessions. This is particularly valuable to beneficiaries 
who spend part of the year in a different location and need to re-
main in contact with a therapist or other provider and to bene-
ficiaries who may be of limited mobility and cannot make weekly 
trips for in-person sessions. 

Additional funding for enrollment and outreach to connect Medi-
care beneficiaries with needed coverage. H.R. 3417 provides funding 
for various beneficiary education organizations. The legislation ex-
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3 Bipartisan Budget Act of 2018 (P.L. 115–123): Brief Summary of Division E-The Advancing 
Chronic Care, Extenders, and Social Services (ACCESS) Act, CONG. RESEARCH SERV. At table 
1, CRS–4 (Mar. 9, 2018), https://fas.org/sgp/crs/misc/R45126.pdf. 

4 Putting America’s Health First: FY 2020 President’s Budget for HHS, DEPT. HEALTH & 
HUMAN SERVS. at 17 (2019), https://www.hhs.gov/sites/default/files/fy-2020-budget-in-brief.pdf. 

tends funding for the State Health Insurance Assistance Program 
(SHIP), Beneficiary Enrollment Counselors (BEC), Area Agencies 
on Aging (AAA), and Aging and Disability Resource Centers 
(ADRC) for three years, increasing overall funding to $50 million 
annually. These organizations play a critical role for Medicare 
beneficiaries. For example, SHIPs provide information and coun-
seling to beneficiaries through local offices, community outreach 
programs, and toll-free telephone services. This insurance coun-
seling is free for Medicare beneficiaries, their families, and their 
caregivers. During the April 2017–March 2018 grant year, SHIPs 
provided one-on-one counseling and support for almost three mil-
lion Medicare-eligible individuals and their families, including 
more than 440,000 people with disabilities. SHIPs also provided 
outreach and education to more than 3.5 million people across the 
country. Section 50207 of the Bipartisan Budget Act of 2018 ex-
tended funding for SHIPs until the end of FY 2019.3 

The BETTER Act also makes critical improvements to the pre- 
Medicare enrollment process both for individuals approaching age 
65 and those qualifying for Medicare due to disability. These indi-
viduals would receive additional and improved advance notice to 
ensure they understand basic Medicare enrollment rules. These 
changes will help ensure fewer beneficiaries are subject to a late 
enrollment penalty due to confusion around timing of enrollment. 

Improved information and coverage to ensure that Medicare bene-
ficiaries get the right care at the right time. H.R. 3417 improves af-
fordability by making permanent the Medicare Limited Income 
Newly Eligible Transition (LI NET) Program, which provides cov-
erage under Medicare Part D for low-income beneficiaries when 
they first enroll to ensure they can quickly access needed medica-
tions, including retroactive payment for medicines already pur-
chased. According to the FY2020 HHS Budget in Brief, the ‘‘. . . 
current demonstration, which runs through the end of 2019, has 
shown the proposed approach to both save money and be less dis-
ruptive to beneficiaries.’’ 4 

The BETTER Act also requires Medicare Part D plans to use a 
‘‘real-time benefit tool’’ so that Medicare beneficiaries will know the 
cost of a prescription drug and its alternatives when their physi-
cian is writing the prescription at their medical visit. Beneficiaries 
will also be able to get real-time information on out-of-pocket costs 
at other nearby pharmacies. Such information is critical in helping 
both physicians and patients understand the price of their drugs 
before they get to the pharmacy counter and have fewer options. 

Investment in quality to improve outcomes for Medicare bene-
ficiaries. The BETTER Act includes improvements in the Skilled 
Nursing Facility Value-Based Purchasing Program (SNF VBP), 
which today only evaluates the care provided in these facilities 
based on a single readmission measure. Under H.R. 3417, Medicare 
will be able to improve measurement of value and drive quality by 
adding up to 10 measures, such as those included in the Improving 
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5 Improving Medicare Post-Acute Care Transformation (PACT) Act of 2014, Pub. Law No. 113– 
185 (Oct. 6, 2014), https://www.congress.gov/113/plaws/publ185/PLAW-113publ185.pdf. 

Medicare Post-Acute Care Transformation (IMPACT) Act of 2014 5 
or those related to inappropriate use of antipsychotics, sepsis, bed-
sores and other common quality issues that affect Medicare bene-
ficiaries. 

Under the BETTER Act, the National Quality Forum (NQF), the 
consensus-based entity that assesses, improves, and endorses qual-
ity measures, will receive $30 million for each of the next three fis-
cal years for all work related to quality measurement in the Medi-
care program. NQF publishes annual reports with recommenda-
tions to the Secretary for selection of quality measures in February 
of each year. Section 50206 of the Balanced Budget Act (BBA) of 
2018 transferred $7.5 million from the Hospital Insurance and 
Supplementary Medical Insurance Trust Funds for each of Fiscal 
Years (FYs) 2018 and 2019 to support NQF’s work. Funding for 
NQF expires at the end of FY 2019. Congress is still waiting to re-
ceive a report from the Government Accountability Office (GAO) on 
NQF activities and funding, as required under Section 50206 of the 
Balanced Budget Act (BBA) of 2018. 

C. LEGISLATIVE HISTORY 

Background 
H.R. 3417 was introduced on June 21, 2019 and was referred to 

the Committee on Ways and Means and additionally the Com-
mittee on Energy and Commerce. 

Committee hearings 
On June 4, 2019, the Committee on Ways and Means held a full 

committee Member Day hearing to discuss the range of issues, con-
cerns, and proposals among on-committee and off-committee mem-
bers. During that hearing, Representatives Terri Sewell (D–AL), 
Adrian Smith (R–NE), Devin Nunes (R–CA), Donna Shalala (D– 
FL), Abigail Spanberger (D–VA), Anthony Brindisi (D–NY), Elissa 
Slotkin, Ben McAdams (D–UT), and TJ Cox (D–CA), discussed the 
need for beneficiary improvements in the Medicare program and 
technical barriers preventing rural hospitals from starting grad-
uate medical education (GME) programs, the need for policies that 
improve drug pricing transparency (including a real-time benefit 
tool), the importance of making permanent a Centers for Medicare 
& Medicaid Services (CMS) demonstration that protects low-income 
Medicare beneficiaries in the Part D drug program, the need for an 
extension of funding for NQF, and the importance of increasing ac-
cess to telehealth in Medicare. 

Committee action 
The Committee on Ways and Means marked up H.R. 3417, the 

‘‘Beneficiary Education Tools, Telehealth, and Extenders Reauthor-
ization (BETTER) Act of 2019,’’ on June 26, 2019, and ordered the 
bill, as amended, favorably reported (with a quorum being present) 
by a roll call vote of 41–0. 
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II. EXPLANATION OF ACT 

A. TITLE I—PATIENT IMPROVEMENTS 

Section 101. Beneficiary Enrollment Notification and Eligibility 
Simplification 

PRESENT LAW 

The Social Security Administration (SSA) processes Medicare 
Parts A and B enrollments. Individuals who are receiving Social 
Security benefits prior to age 65 are automatically enrolled in 
Medicare Parts A and B, and coverage begins the month that the 
individual turns 65. Similarly, individuals who are receiving Social 
Security Disability Insurance (SSDI) benefits are automatically en-
rolled in Medicare Parts A and B at the end of their 24-month 
waiting period, and coverage begins the following month. These in-
dividuals may change their Medicare enrollment (for example, de-
cline Part B) during a seven-month period (called the initial enroll-
ment period (IEP)) surrounding their 65th birthday or the end of 
their Medicare waiting period. These individuals receive a Welcome 
to Medicare packet three months before their 65th birthday or the 
end of their Medicare waiting period. 

Medicare-eligible individuals who have not been receiving Social 
Security benefits prior to age 65 must proactively enroll in Medi-
care, during the IEP. For those who enroll in Medicare during the 
three months prior to the month they turn 65, coverage begins dur-
ing the month they turn age 65. Coverage for those who sign up 
during either the month of their 65th birthday or the following 
three months may be delayed from one to three months after the 
time they enroll. Such individuals do not receive explicit notifica-
tion of their upcoming initial enrollment period or of the potential 
for late enrollment penalties and gaps in coverage if enrollment in 
Medicare is delayed. 

When individuals first become eligible for Medicare, they may 
enroll in either original Medicare (Parts A and B) or a private 
Medicare Advantage (MA) plan (Medicare Part C). They also may 
choose to enroll in a Medicare Part D plan at this time. Addition-
ally, individuals may join or switch MA and/or Part D plans during 
an open enrollment period, which occurs each fall from October 15 
to December 7, with coverage effective January 1 of the following 
year. 

Those who do not enroll in Part B when first eligible may be sub-
ject to late enrollment premium penalties if they enroll at a subse-
quent date. Medicare-eligible individuals who do not enroll in Part 
B during their initial enrollment period can enroll during a general 
enrollment period that runs from January through March each 
year, with coverage effective that July. In certain cases, bene-
ficiaries may delay Part B enrollment without penalty and qualify 
for a special enrollment period, if they or their spouse are employed 
and their employer-sponsored insurance remains the primary payer 
with Medicare as the secondary payer. 

REASONS FOR CHANGE 

There has been long-standing coordination and education issues 
for individuals first enrolling in Medicare. Seniors and individuals 
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with disabilities who do not receive start receiving Social Security 
benefits before 65 need to proactively enroll in Medicare, but do not 
receive important information about Medicare, such as the Welcome 
to Medicare packet. This lack of information can lead to seniors 
making the decisions that leave them paying Medicare late enroll-
ment penalties for the rest of their lives. Section 101 requires infor-
mation to be sent to seniors approaching ages 63 to 65, and individ-
uals with disabilities to Social Security disability beneficiaries ap-
proaching the end of their 24-month Medicare waiting period, 
about their Medicare coverage before they enroll. When individuals 
fail to timely enroll in Part B due to error, misrepresentation, or 
inaction by a government official, the Secretary of HHS has discre-
tion to provide relief from the late enrollment penalty. However, in-
dividuals are not currently informed of the availability of relief. 

Despite the clear value of statements to the American public, the 
Social Security Administration (SSA) currently fails to comply with 
Section 1143 of the Social Security Act in two ways. First, SSA cur-
rently only mails statements to individuals age 60 and older who 
are not receiving Social Security benefits. Second, even among this 
limited group of seniors, SSA only mails statements to individuals 
who do not have a mySocialSecurity online account—whether or 
not they have recently viewed their statement online. A review by 
SSA’s Inspector General, completed at the request of former Social 
Security Subcommittee Chairman Sam Johnson and Representa-
tive Vern Buchanan (R–FL), found that only about two in five indi-
viduals with a mySocialSecurity account accessed their statement 
online in Fiscal Year 2018. Section 101 requires HHS to reimburse 
SSA for the full costs of SSA’s activities related to the notifications. 
This provision also clarifies that SSA is not relieved of its existing 
obligation under Section 1143 of the Social Security Act to mail an 
annual Social Security Statement to all individuals age 25 and 
older who have covered earnings and are not receiving Social Secu-
rity benefits. Statements inform Americans about their Social Secu-
rity benefits, help individuals to plan for their retirement, and 
allow workers to review and correct their earnings records. 

This provision also eliminates needless multi-month coverage 
gaps in Medicare by mandating that Part B insurance begin the 
first of the month following an individual’s enrollment during both 
the later months of the beneficiary’s Initial Enrollment Period 
(IEP) and during the General Enrollment Period (GEP). Addition-
ally, the provision allows the federal government to create a Part 
B Special Enrollment Period (SEP) for exceptional circumstances 
like natural disasters, a provision currently used in Medicare Ad-
vantage and Part D when people are not able to sign up for Medi-
care due to occurrences beyond their control like, such as hurri-
canes and other natural disasters. 

Complex Medicare enrollment rules and inadequate notification 
cause tens of thousands of older adults and people with disabilities 
to face lifetime fines, coverage gaps, and other harmful con-
sequences. With fewer people automatically enrolled in Medicare— 
and 10,000 Baby Boomers aging into Medicare each day—more 
people new to Medicare must actively enroll in the program. Indi-
viduals who miss their initial Medicare enrollment window, or who 
decline Part B coverage, may pay lifetime late enrollment pen-
alties, experience lengthy gaps in outpatient health coverage, or 
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6 Report to the Congress: Medicare and the Health Care Delivery System, MEDPAC at 4 (June 
2019), http://medpac.gov/docs/default-source/reports/jun19_ch1_medpac_reporttocongress_sec.pdf. 

7 CMS Administrators Support Letter of BENES Act, MEDICARE RIGHTS CENTER (Aug. 22, 
2016), https://www.medicarerights.org/pdf/CMS-Admin-Support-Ltr-BENES-Act-S3236-HR5772- 
082216.pdf. 

face unaffordable and unexpected out-of-pocket health care costs. 
In 2018, about 760,000 people with Medicare were paying a Part 
B Late Enrollment Penalty (LEP) and the average LEP amounted 
to a nearly 28 percent increase in a beneficiary’s monthly premium. 
According to the Medicare Payment Advisory Commission, ‘‘up to 
about 20 percent of beneficiaries paying Part B late-enrollment 
penalties may not have known about the penalties when they 
turned age 65.’’ 6 A bipartisan group of eight former Administrators 
of the Medicare program support the BENES Act and urged Con-
gress to pass the bill: ‘‘We all agree on the importance of treating 
Medicare beneficiaries fairly, efficiently, and as helpfully as pos-
sible,’’ the group said, in an August 2016 letter to the Chairs and 
Ranking Members of the House and Senate committees of jurisdic-
tion.7 

EXPLANATION OF PROVISION 

Section 101 is substantively similar to H.R. 2477, Beneficiary En-
rollment Notification and Eligibility Simplification (BENES) Act of 
2019, introduced by Representatives Raul Ruiz (D–CA), Jackie 
Walorski (R–IN), Brad Schneider (D–IL), and Gus Bilirakis (R–FL). 
Section 101 directs the federal government to provide advance no-
tice to individuals approaching Medicare eligibility about basic 
Medicare enrollment rules, mandates that Part B insurance begin 
the first of the month following an individual’s enrollment, and cre-
ates a Part B Special Enrollment Period. 

Beginning in 2021, the Secretary of HHS and the Commissioner 
of Social Security are required to coordinate to include a Medicare 
notification as part of the Social Security Statement—which is re-
quired to be mailed annually to individuals not yet receiving Social 
Security benefits—to individuals attaining ages 63, 64 and 65, and 
to send a similar Medicare notification twice to all SSDI bene-
ficiaries approaching the end of the Medicare waiting period. Going 
forward, the Committee intends to continue to further develop this 
provision to ensure that Social Security retirement and survivor 
beneficiaries approaching age 65 also receive a notification. 

The notification will include information regarding Medicare ben-
efits, enrollment, late enrollment penalties, the availability of relief 
from late enrollment penalties under section 1837(h), coordination 
of benefits, and information for populations for whom there are 
special considerations. The Secretary and the Commissioner of the 
SSA shall develop the notice in consultation with representatives 
of the following groups: individuals who are 60 years of age or 
older; veterans; individuals with disabilities; individuals with end 
stage renal disease; low-income individuals and families; employers 
(including human resources professionals); states (including rep-
resentatives of State-run Health Insurance Exchanges, Medicaid of-
fices, and Departments of Insurance); State Health Insurance As-
sistance Programs; health insurers; health insurance agents and 
brokers; and such other groups as specified by the Secretary. The 
Committee anticipates that the notification will provide clear and 
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simple information that would be contained on both sides of a sin-
gle sheet of paper. 

The Secretary of HHS and the Commissioner of SSA are required 
to enter into an agreement for HHS to reimburse SSA for the full 
costs of SSA’s activities related to the notifications. Reimbursement 
will cover not only the costs of developing, printing, and mailing 
the notifications but also costs related to increased visits to SSA’s 
field offices and increased calls to SSA’s national 1-800 number 
from people who have questions about the notifications. 

This section also clarifies that SSA is not relieved of its existing 
obligation under Section 1143 of the Social Security Act to phys-
ically mail an annual Social Security Statement to all individuals 
age 25 and older who have covered earnings and are not receiving 
Social Security benefits. The Committee expects that SSA will re-
sume compliance with Section 1143 by mailing annual Statements 
to all individuals age 25 and older, regardless of whether or not an 
individual has a mySocialSecurity online account. 

Also beginning in 2021, the bill mandates that Part B insurance 
begin the first of the month following an individual’s enrollment. 
Effective upon enactment, there will also be a SEP for ‘‘exceptional 
circumstances,’’ such as hurricanes and other natural disasters, to 
mirror authority in Medicare Advantage and Medicare Part D. 

EFFECTIVE DATE 

The provision applies for statements mailed or notices provided 
two years after the date of enactment; effective for changes to en-
rollment periods and effective date of coverage on November 1, 
2021. 

Section 102. Extension of Funding Outreach and Assistance for Low 
Income Programs 

PRESENT LAW 

The Administration for Community Living administers federal 
grant programs that fund outreach and assistance to older adults, 
individuals with disabilities, and their caregivers in accessing var-
ious health and social services. Funding for these programs is pro-
vided through discretionary budget authority in annual appropria-
tions to the following entities: SHIPs; Area Agencies on Aging 
(AAA); and Aging and Disability Resource Centers (ADRCs). The 
National Center for Benefits and Outreach Enrollment assists or-
ganizations to enroll older adults and individuals with disabilities 
into benefit programs that they may be eligible for, such as Medi-
care, Medicaid, the Supplemental Security Income program, and 
the Supplemental Nutrition Assistance Program, among others. 

In addition to discretionary funding for these programs, begin-
ning in fiscal year (FY) 2009, Section 119 of the Medicare Improve-
ments for Patients and Providers Act (MIPPA; P.L. 110–275) pro-
vided mandatory funding for specific outreach and assistance ac-
tivities to Medicare beneficiaries. This mandatory funding was ex-
tended multiple times, most recently in the Bipartisan Budget Act 
of 2018 (BBA 2018; P.L. 115–123) through FY 2019 and provided 
for outreach and assistance to low-income Medicare beneficiaries 
including those who may be eligible for the Low-Income Subsidy 
(LIS) program, Medicare Savings Program, and the Medicare Part 
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D Prescription Drug Program. The Secretary of the Department of 
Health and Human Services (HHS) is required to transfer specified 
amounts for MIPPA program activities from the Medicare Hospital 
Insurance (HI) and Supplementary Medical Insurance (SMI) Trust 
Funds. 

REASONS FOR CHANGE 

The BETTER Act aims to improve existing law by extedning 
funding for the State Health Insurance Program (SHIP), Area 
Agencies on Aging (AAA), and Aging and Disability Resource Cen-
ters (ADRCs), and the National Center for Benefits and Outreach 
Enrollment counselors for three years, until Fiscal Year (FY) 2022, 
and increases that funding to $50 million a year. These counselors 
help Medicare beneficiaries with enrollment and appeals questions 
with traditional Medicare, Medicare Advantage, and Part D drug 
coverage. 

EXPLANATION OF PROVISION 

Section 102 is substantively similar to H.R. 3421, the Enhancing 
Consumer Assistance for Medicare Beneficiaries Act, introduced by 
Representatives Jimmy Gomez (D–CA), Vern Buchanan (R–FL), 
and Debbie Dingell (D–MI). Section 102 increases funding for pro-
grams that assist Medicare beneficiaries to $50,000,000 per year 
and extends that funding through Fiscal Year (FY) 2022. 

Effective FY 2020, there will be a three-year extension of the 
$15,000,000 per year allocated to the State Health Insurance As-
sistance Programs through FY 2022. In addition, there will be 
three years of additional funding at $15,000,000 per year to sup-
port the Area Agencies on Aging, three years of additional funding 
at $15,000,000 per year to support a contract with the National 
Center for Benefits and Outreach Enrollment, and three years of 
funding at $5,000,000 per year to support a contract with the 
Aging and Disability Resource Centers. 

EFFECTIVE DATE 

The provision applies beginning FY 2020. 

Section 103. Medicare Coverage of Certain Mental Health Tele-
health Services 

PRESENT LAW 

In general, certain telehealth services can be provided to Medi-
care beneficiaries under Parts A and B, although a separate pay-
ment for telehealth services may apply in certain situations. Under 
current law, the term ‘‘telehealth service’’ means professional con-
sultations, office visits, and office psychiatry services (identified as 
of July 1, 2000 by Healthcare Common Procedure Coding System 
(HCPCS) codes) and as subsequently modified by the HHS Sec-
retary. Under Part A, telehealth services may be used to treat hos-
pital inpatients, but there is no statutory authority for a separate 
payment under the Medicare hospital Inpatient Prospective Pay-
ment System (IPPS). Although no payment is involved, the CMS 
guidance for Part A explicitly identifies telehealth as an alternative 
to face-to-face encounters when a physician writes an order for 
home health services. 
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Under Part B, payments for telehealth services must follow SSA 
Section 1834(m), which places restrictions on the location, provider, 
telehealth technology, and certain other parameters. The facility 
where the beneficiary is located is referred to as the originating 
site, and the site where the practitioner is located is referred to as 
the distant site. Medicare makes a payment to the physician or 
practitioner at the distant site for rendering the telehealth service, 
and a separate facility fee to the originating site. SSA Section 
1834(m) requires that the originating site meet one of three condi-
tions: telehealth service originating sites must be located in a rural 
health professional shortage area or a county not included in a 
Metropolitan Statistical Area (MSA), or from an entity that partici-
pates in a federal telemedicine demonstration project. Qualifying 
originating sites include an office of a physician or practitioner, a 
critical access hospital (CAH), a rural health clinic, a federally 
qualified health center, a hospital, a hospital- or CAH-based renal 
dialysis center, a skilled nursing facility, or a community mental 
health center. Under Part C, MA plans must provide telehealth 
services to the extent that they are a covered service under Medi-
care Part B. 

BBA 2018 expanded telehealth under Medicare in four ways: (1) 
by increasing the opportunities for certain accountable care organi-
zation (ACO) and Medicare shared savings models to receive tele-
health payments, beginning January 1, 2020; (2) by eliminating the 
originating site restrictions for telehealth services for acute stroke 
evaluation, beginning January 1, 2019; (3) by allowing MA plans 
to provide additional telehealth benefits (minus capital and infra-
structure costs), which are treated as if they are benefits required 
under original Medicare (Parts A and B) for payment purposes 
starting in plan year 2020; and (4) by permitting Medicare patients 
with end-stage renal disease on home dialysis to receive monthly 
clinical assessments at home or at freestanding dialysis facilities 
via telehealth, beginning January 1, 2019. 

Section 2001 of the SUPPORT Act (P.L.115–271) further amend-
ed SSA Section 1834(m) to eliminate the geographic originating site 
requirements listed above for telehealth services furnished for 
treating substance use disorder (SUD) and co-occurring mental 
health disorders. In order to receive a facility fee for SUD tele-
health services, the originating site must be one of the qualifying 
originating sites listed above (excluding freestanding dialysis facili-
ties). The provision also added the home of an individual as a per-
missible originating site for SUD telehealth services; however, fa-
cility fees do not apply to originating sites from homes. Although 
the provision states that the amendments in this section are to 
take effect beginning July 1, 2019, the HHS Secretary was given 
the authority to implement the modifications by interim final rule 
and did so. 

REASONS FOR CHANGE 

The BETTER Act expands mental health telehealth services, im-
proving access to critical care that can help improve mental health 
as beneficiaries age. This provision would benefit patients in rural 
and urban areas alike, expanding access to a service with well-doc-
umented gaps in access to care. This provision removes certain re-
strictions around the provision of mental health telehealth in Medi-
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care for specific medical billing codes, allowing reimbursement for 
telehealth services outside of rural geographies and demonstration 
pilots. The provision also requires an initial in-person assessment. 
Ultimately, the goal of the provision is to use telehealth to increase 
access to mental health services for Medicare beneficiaries. Nothing 
in this provision is intended to amend state laws affecting access 
to telemedicine services. 

EXPLANATION OF PROVISION 

Section 103 is substantively similar to H.R. 1301, The Mental 
Health Telemedicine Expansion Act, introduced by Representatives 
Suzan DelBene (D–WA), Tom Reed (R–NY), Adrian Smith (R–NE), 
Terri Sewell (D–AL), Mike Kelly (R–PA), David Schweikert (R–AZ), 
and Jackie Walorski (R–IN). Section 103 removes certain restric-
tions around mental health telehealth and allows payment for tele-
health services regardless of its originating site. 

Effective January 1, 2021, Medicare will pay for certain mental 
health telehealth services without geographic restrictions and out-
side of pilot demonstrations. The section also lifts originating site 
restrictions, eliminates facility fees at originating sites, and makes 
the patient’s home an originating site for mental health telehealth 
services. Finally, payments will be limited to services provided 
after an initial face-to-face assessment with occasional face-to-face 
reassessments. 

EFFECTIVE DATE 

The provision applies beginning on January 1, 2021 

Section 104. Requiring Prescription Drug Plan Sponsors to Include 
Real-Time Benefit Information as Part of Such Sponsor’s Elec-
tronic Prescription Program Under the Medicare Program 

PRESENT LAW 

Under Medicare Part D, private insurers and other plan sponsors 
enter into annual contracts with CMS to provide a defined package 
of outpatient drug benefits in some or all of 34 Part D regions and 
U.S. territories. There is no central formulary in Part D, but each 
plan must cover at least two drugs in each class and category and 
substantially all drugs in six protected classes. There is wide vari-
ation among Part D plans in regard to specific formulary drugs, 
prescription cost-sharing amounts, and utilization management re-
quirements (e.g., prior authorization or quantity limits). 

As part of program requirements, Part D plans must support an 
electronic prescription (e-prescribing) program, which is defined by 
CMS as the use of electronic media to transmit prescription or pre-
scription-related information between a prescriber, dispenser, phar-
macy benefit manager, and/or health plan, either directly or 
through an intermediary, including an e-prescribing network. Tech-
nical transmission requirements for e-prescribing networks are 
based on standards set by the National Council for Prescription 
Drug Programs (NCPDP SCRIPT) and other outside organizations. 
E-prescribing is optional for physicians and pharmacies; however, 
physicians and pharmacies that choose to transmit e-prescriptions 
and related communications with Part D plans must comply with 
CMS standards. CMS also requires Part D plan sponsors and pre-
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scribers to convey electronic formulary and benefits information 
amongst themselves using NCPDP Formulary and Benefits Stand-
ard Implementation Guides, referred to as F&B. 

Part D e-prescribing standards are updated periodically to ac-
count for new technology or to respond to statutory requirements. 
In May 2019 CMS issued final regulations at 42 C.F.R. 
423.160(b)(7) requiring Part D sponsors, no later than January 1, 
2021, to implement one or more electronic real-time benefit tools 
(RTBT). According to CMS, the existing NCPDP SCRIPT standard 
allows prescribers to conduct electronic prescribing, while the F&B 
standard allows prescribers to see what drugs are on a plan’s for-
mulary, but neither of the standards provides patient-specific, real- 
time cost or coverage information, such as formulary requirements 
or utilization management data, at the point of prescribing. The 
RTBT data would be used in conjunction with existing systems to 
provide a more complete view of a beneficiary’s prescription benefit. 
Specifically, the May 2019 regulations require Part D plans to have 
one or more RTBT systems capable of integrating with at least one 
prescriber’s e-prescribing or electronic health record (EHR) system. 
Data to be provided through the RTBT regarding individual plan 
formularies include information on enrollee cost-sharing; clinically 
appropriate formulary alternatives, when available; and the utiliza-
tion management requirements applicable to each drug. 

REASONS FOR CHANGE 

Currently, when health care providers prescribe drugs, they do 
not know how much the patient will have to pay out-of-pocket. Doc-
tors, other prescribers, and patients want current and reliable in-
formation about patients’ out-of-pocket costs so they can consider 
potential alternative therapies when determining a course of treat-
ment. Title I codifies and expands the Administration’s proposal for 
a real-time drug benefit tool, which gives doctors and Medicare 
beneficiaries information about how much a patient will pay for a 
drug while they are in the doctor’s office. This section provides 
health care providers with real-time benefit and copay information 
when prescribing drugs. This type of transparency will arm pa-
tients and their health care providers with information that can 
lower Medicare beneficiaries’ costs at the pharmacy counter. 

EXPLANATION OF PROVISION 

Section 104 is substantively similar to H.R. 3408 and H.R. 3415 
introduced by Representatives Jodey Arrington (R–TX), Pete Olson 
(R–TX), and Elissa Slotkin (D–MI), respectively. This section codi-
fies and expands a rule to require Part D prescription drug plans 
to create a real-time benefit tool that gives providers access to indi-
vidual-specific formulary and benefit information under a prescrip-
tion drug plan to inform patients of their actual out-of-pocket costs 
for a prescription. 

No later than January 1, 2021, prescription drug plans under the 
Medicare program will be required to provide for the real-time elec-
tronic transmission to prescribing health care professionals. This 
tool must use technology capable of integrating with providers’ 
electronic prescribing or electronic health record systems and must 
be able to provide individual-specific formulary and benefit infor-
mation. 
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Information provided through this tool must include: a descrip-
tion of clinically appropriate alternatives, information about cost- 
sharing requirements (including cost variations at the pharmacy 
level), and information about prior authorization requirements and 
any alternatives within the formulary. 

EFFECTIVE DATE 

The provision applies no later than January 1, 2021 

Section 105. Transitional Coverage and Retroactive Medicare Part 
D Coverage for Certain Low-Income Beneficiaries 

PRESENT LAW 

There is no means test for enrollment in Medicare Part D, but 
individuals who meet specified income and assets thresholds are el-
igible for the Low-Income Subsidy (LIS), which covers a greater 
share of out-of-pocket spending for those individuals, including pre-
miums and prescription cost-sharing. The actual amount of LIS as-
sistance varies based on an enrollee’s assets and income and 
whether a beneficiary is institutionalized or is receiving commu-
nity-based care. Full-subsidy LIS enrollees, including enrollees who 
qualify for Medicare and full Medicaid benefits (dual eligible) or 
Supplemental Security Income (SSI), have no deductible, minimal 
cost-sharing for prescription drugs, and a cap on annual out-of- 
pocket spending. Partial-subsidy-eligible LIS enrollees, meaning in-
dividuals with assets below set thresholds and income up to 150 
percent of the federal poverty level (FPL) also receive additional 
Part D subsidies, but have higher prescription cost sharing than 
full-LIS enrollees. 

Under the process for obtaining LIS benefits, there must first be 
a determination that an individual meets the thresholds for LIS as-
sistance. Next, the individual must be enrolled in a Part D plan. 
Over the years, advocates have expressed concerns about gaps in 
coverage for individuals who qualify for the LIS but are not yet 
covered by a Part D plan. To address the situation, HHS in 2010 
authorized a pilot program, the Limited Income Newly Eligible 
Transition (LI NET), to provide immediate temporary Part D cov-
erage for LIS individuals. LI NET provides drug coverage for up to 
two months until an LIS-eligible individual is covered in a Part D 
plan, as well as up to 36 months retroactive coverage for full-sub-
sidy LIS and SSI-only beneficiaries, in cases where their SSI or 
dual eligibility is retroactive. LI NET coverage, currently provided 
through health insurer Humana, reimburses pharmacies for all 
Part D-covered drugs. 

CMS can automatically enroll full subsidy and SSI beneficiaries 
into LI NET. Individuals can also qualify for LI NET benefits by 
filing for coverage at a pharmacy or submitting a receipt for a past 
prescription that was paid out-of-pocket. For LI NET participants, 
enrollment in a standard Part D plan takes effect on the first day 
of the month after the month that follows LI NET enrollment. 

REASONS FOR CHANGE 

The legislation makes permanent a CMS demonstration that pro-
tects low-income Medicare beneficiaries in the Part D drug pro-
gram. Section 105 codifies the program as it is currently adminis-
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tered, outlining specified purposes within which the Secretary re-
tains discretion over LI NET Program benefit design (i.e., access to 
an open formulary and a prohibition on network pharmacy restric-
tions). The provision also grants the Secretary new authority to 
waive requirements of Titles XI and XVIII of the Social Security 
Act, as necessary, to administer the LI NET Program. 

EXPLANATION OF PROVISION 

Section 105 is substantively similar to H.R. 3029, The Improving 
Low-Income Access to Prescription Drugs Act of 2019, introduced 
by Representatives Pete Olson (R–TX), Nanette Diaz Barragán (D– 
CA), Kenny Marchant (R–TX), and John Lewis (D–GA). Section 105 
would make the Medicare Limited Income Newly Eligible Transi-
tion (LI NET) Program a permanent part of Medicare Part D. 

Beginning January 1, 2021, the LI NET Program will transition 
into a permanent program for Medicare beneficiaries who are not 
currently enrolled in a prescription drug plan but who have full 
Medicaid benefits, receive supplemental security income (SSI), are 
eligible for the Medicare Savings Program, or are otherwise eligible 
for the Part D low-income subsidy program. Eligible beneficiaries 
will be automatically enrolled into LI NET, gain immediate access 
to coverage at the point-of-sale, or be reimbursed for out-of-pocket 
costs incurred during eligible periods of time. For Medicare bene-
ficiaries receiving full Medicaid benefits or SSI, LI NET offers ret-
roactive coverage of 30 days to 36 months. Partial duals and those 
eligible for the low-income subsidy (LIS) may receive retroactive 
coverage dating to the first day of the month when they were deter-
mined eligible. 

The Secretary retains discretion over the LI NET Program ben-
efit design, including access to an open formulary and a prohibition 
on network pharmacy restrictions. 

EFFECTIVE DATE 

The provision applies beginning on January 1, 2021 

B. TITLE II: RURAL AND QUALITY IMPROVEMENTS 

Section 201. Medicare GME Treatment of Hospitals Establishing 
New Medical Residency Training Programs After Hosting Med-
ical Resident Rotators for Short Durations 

PRESENT LAW 

SSA Section 1886(h) requires the HHS Secretary to make Medi-
care Graduate Medical Education (GME) payments to hospitals for 
the Medicare share of direct and indirect costs of an approved med-
ical residency training program in allopathic or osteopathic medi-
cine, dentistry, and podiatry. Direct costs include resident stipends, 
supervisory physician salaries, and administrative costs. Indirect 
costs associated with residency programs relate to the higher pa-
tient care costs in teaching hospitals relative to non-teaching hos-
pitals. 

Medicare GME payments for training residents in allopathic and 
osteopathic medicine are subject to a hospital-specific limit or ‘‘cap’’ 
on the number of full-time equivalents (FTEs). The FTE cap is 
based on the number of FTE residents that a hospital was training 
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in the base year, which is the hospital’s most recent cost reporting 
period ending on or before December 31, 1996. Medicare also limits 
the amount it pays for each FTE—the per resident amount (PRA)— 
based on a hospital’s costs for a resident FTE in a base period 
which is FY 1984, updated by the Consumer Price Index for All 
Urban Consumers (CPI–U). 

A hospital may have a Medicare PRA and FTE cap even if it did 
not have an approved medical residency program during the FTE 
cap or PRA base periods. This can happen when a hospital hosts 
a rotating resident from another hospital’s approved medical resi-
dency program. Medicare regulations establish the PRA based on 
a hospital’s first cost reporting period during which residents are 
on duty in either a new or existing residency program; the FTE cap 
is established when a hospital begins training residents in a new 
residency program. Under these requirements, the key to ‘‘trig-
gering’’ a PRA or FTE cap for a hospital is based on where the resi-
dent is physically located during training, not whether the hospital 
that the resident trains in has an approved residency program. 

REASON FOR CHANGE 

Currently, Medicare is the primary payer for GME in the United 
States, paying for more than two-thirds of the public funding for 
residency training. Medicare GME payments to hospitals are not 
open-ended; rather, these payments are capped based on the num-
ber of residents the hospitals trained in a base year. Hospitals that 
are starting new residencies establish a new cap over a period of 
five years. However, there is a technicality in which a hospital may 
still have a GME cap even if the hospital never had an approved 
teaching program. This situation arises when a hospital has a resi-
dent rotate through another hospital’s teaching program. If a hos-
pital had a rotator, then the hospital triggers a new cap under 
Medicare’s rules. This provision fixes this technicality. The BET-
TER Act helps rural and community hospitals that have technical 
barriers preventing them from starting a GME program to train 
physicians and help reduce the physician shortage. 

EXPLANATION OF PROVISION 

Section 201 is substantively similar to H.R. 3425, the Advancing 
Medical Resident Training in Community Hospitals Act of 2019, in-
troduced by Representatives Ron Kind (D–WI) and George Holding 
(R–NC). Section 201 establishes new rules for allocation of GME 
slots for hospitals that establish a new medical residency training 
program after hosting medical resident rotations for a short period 
of time. 

Starting with the cost reporting period beginning on or after the 
date of enactment, hospitals that begin a new approved medical 
residency training program will not have their full-time equivalent 
(FTE) resident amount set until the program has trained at least 
1.0 FTE resident in a single cost reporting period. For hospitals 
that have been limited to less than one FTE resident before Octo-
ber 1997 or fewer than three FTE residents between October 1997 
and the date of enactment of this section, they will be able to re- 
establish their capped resident slots through Medicare. These hos-
pitals must begin to re-establish their caps within five years of the 
date of enactment. 
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EFFECTIVE DATE 

The provision applies for cost reporting periods beginning on or 
after the date of enactment. 

Section 202. Extension of the Work Geographic Index Floor Under 
the Medicare Program 

PRESENT LAW 

Payments under the Medicare physician fee schedule (MPFS) are 
adjusted geographically for three factors to reflect differences in the 
cost of resources needed to produce physician services: physician 
work, practice expense, and medical malpractice insurance. The ge-
ographic adjustments are indices—known as Geographic Practice 
Cost Indices (GPCIs)—that reflect how each area compares to the 
national average in a ‘‘market basket’’ of goods. A value of 1.00 rep-
resents the average across all areas. These indices are used in the 
calculation of the payment rate under the MPFS. Several laws 
have established a minimum value of 1.00 (floor) for the physician 
work GPCI for localities where the work GPCI was less than 1.00. 
Most recently, Section 50201 of BBA 2018 extended the physician 
work GPCI floor through December 31, 2019. 

REASON FOR CHANGE 

The legislation extends the floor on the Medicare Geographic 
Payment Cost Indices (GPCI), which protects physicians in rural 
areas from receiving reductions in Medicare payments. Extending 
this provision prevents cuts in Medicare payments for physician 
practices in communities under the 1.0 work GPCI floor that are 
paid through the Medicare Physician Fee Schedule. Such potential 
decreases could harm beneficiaries’ access to care in these commu-
nities. The GPCI floor expires on December 31, 2019. 

EXPLANATION OF PROVISION 

Section 202 is substantively similar to H.R. 3302, the Keeping 
Physicians Serving Patients Act of 2019, introduced by Representa-
tives Abby Finkenauer (D–IA), Adrian Smith (R–NE), Ron Kind 
(D–WI), Terri Sewell (D–AL), and Darin LaHood (R–IL). Section 
202 extends the work GPCI floor of 1.00 through December 31, 
2022. 

EFFECTIVE DATE 

The provision applies beginning on January 1, 2020 

Section 203. Extension of Funding for Quality Measure Endorse-
ment, Input, and Selection Under Medicare Program 

PRESENT LAW 

Under section 1890 of the Social Security Act Section, the HHS 
Secretary is required to have a contract with a consensus-based en-
tity (e.g., NQF) to carry out specified duties related to performance 
improvement and measurement. These duties include, among oth-
ers, priority setting, measure endorsement, measure maintenance, 
and annual reporting to Congress. SSA Section 1890A requires the 
Secretary to establish a pre-rulemaking process to select quality 
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measures for use in the Medicare program, including consideration 
of NQF’s endorsement of measures. As part of this process, the con-
sensus-based entity with a contract gathers multi-stakeholder 
input and annually transmits that input to the Secretary. The Sec-
retary makes available to the public measures under consideration 
for use in Medicare quality programs and broadly disseminates the 
quality measures that are selected to be used. Through its Measure 
Applications Partnership (MAP), the NQF has been convening 
multi-stakeholder groups to provide input into the selection of qual-
ity measures for use in Medicare and other federal programs. The 
MAP publishes annual reports with recommendations for selection 
of quality measures in February of each year, with the first report 
published in February 2012. 

REASON FOR CHANGE 

The legislation extends funding for NQF for three years, until FY 
2022, ensuring a continuation of NQF’s critical work on quality 
measures in the Medicare program; it also prioritizes endorsement 
of quality measures around maternal morbidity and mortality and 
allows NQF to provide input on the removal of quality measures. 
This is based on H.R. 3430, which amends title XVIII of the Social 
Security Act to extend funding for quality measure endorsement, 
input, and selection under the Medicare program introduced by 
Representatives Judy Chu (D–CA) and David Schweikert (R–AZ). 
NQF works with diverse stakeholders to create consensus-based 
measures to use in quality evaluation in the Medicare program. 
These measures are constantly reviewed, updated, and added as 
Medicare priorities and quality requirements change. Quality 
measures are important indicators for patients and providers to de-
termine the extent to which care delivered to patients is appro-
priate and effective. In Medicare, quality measures are used for 
public information and feedback as well as for payment purposes. 
The Committee encourages CMS to seriously consider NQF’s future 
recommendations on measure removal in the interest of stream-
lining quality measurement, avoiding duplication of measurement, 
focusing more on outcomes-based measures than process measures, 
and generally reducing burdens on health care providers. 

EXPLANATION OF PROVISION 

Section 203 is substantively similar to H.R. 3430, To amend title 
XVII of the Social Security Act to extend funding for quality meas-
ure endorsement, input, and selection under the Medicare program, 
introduced by Representatives Judy Chu (D–CA) and David 
Schweikert (R–AZ). Section 203 extends funding for quality meas-
ure endorsement through FY 2022, provides authority for the con-
tractor to provide input on the removal of measures, and adds a 
prioritization of measures relating to maternal morbidity and mor-
tality. 

Funding is maintained at $30,000,000 per year for FY 2020 
through 2022. The contracted entity may provide input on the re-
moval of quality and efficiency measures to the Secretary. From 
the time of enactment through December 31, 2023, the Secretary 
shall prioritize the endorsement of measures relating to maternal 
morbidity and mortality by the contracted entity. 
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8 Protecting Access to Medicare Act of 2014, Pub. Law No. 113093 (Apr. 1, 2014), https:// 
www.congress.gov/113/plaws/publ93/PLAW-113publ93.pdf. 

EFFECTIVE DATE 

The provision applies beginning FY 2020. 

Section 204. Improving Measurements Under the Skilled Nursing 
Facility Value-Based Purchasing Program Under the Medicare 
Program 

PRESENT LAW 

Most federally certified skilled nursing facilities (SNFs) are paid 
under a prospective payment system (PPS) for providing qualified 
services to Medicare beneficiaries. The Protecting Access to Medi-
care Act 8 (PAMA; P.L. 113–93) amended SSA Section 1888 to re-
quire the HHS Secretary to specify two quality measures and to re-
vise the SNF PPS by adding a value-based component to provide 
incentive payments for quality care provided to beneficiaries, begin-
ning in FY 2019. 

Specifically, the Secretary was required to specify two SNF qual-
ity measures related to hospital readmissions: 

1. A SNF all-cause, all-condition hospital readmission meas-
ure (referenced hereafter as ‘‘Measure 1’’); and 

2. A SNF all-condition, risk-adjusted potentially-preventable 
hospital readmission measure (referenced hereafter as ‘‘Meas-
ure 2’’). 

The Secretary was also required to establish a SNF Value-Based 
Purchasing (VBP) program to adjust SNF payments for services 
furnished on or after October 1, 2018 as follows: 

• Value-based payments awarded to high-performing SNFs 
are funded through a portion of a two percent reduction in 
Medicare per diem payments applied to all Medicare-covered 
SNF days; 

• Subject to the Secretary’s discretion, between 50 and 70 
percent of the amount collected by the two percent reduction 
is allocated to value-based payments; and 

• The lowest-performing 40 percent of SNFs receive a reduc-
tion in their Medicare SNF per diem payment rates (i.e., any 
value-based payment add-on cannot exceed the amount of the 
two percent reduction). 

For purposes of determining the value-based payment a SNF re-
ceives, the enactment of PAMA required the Secretary to use Meas-
ure 2 ‘‘as soon as practicable.’’ In lieu of adopting Measure 2, the 
Secretary is required to use the SNF all-cause, all-condition hos-
pital readmission measure for ranking facilities (Measure 1). In Au-
gust 2018, CMS issued a rule that finalized the SNF PPS for 
FY2019, including the use of Measure 1 for determining value- 
based payments made under the VBP program. To date, the Sec-
retary has not yet implemented Measure 2. 

REASONS FOR CHANGE 

The legislation improves the SNF VBP by allowing the Secretary 
of the Department of Health and Human Services to add up to 10 
additional measures to evaluate care provided to Medicare bene-
ficiaries in SNFs. Under current law, the Secretary can only evalu-
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ate care based on readmission quality measures, which does not 
provide a complete picture of all value and quality in this setting. 
This is based on H.R. 3406, which amends title XVIII of the Social 
Security Act to improve measurements under the skilled nursing 
facility value-based purchasing program under the Medicare pro-
gram, and for other purposes, introduced by Chairman Richard E. 
Neal (D–MA) and Ranking Member Kevin Brady (R–TX). More-
over, to improve both patient outcomes and the Medicare program, 
the Committee is interested in pursuing a unified prospective pay-
ment system for post-acute care services, which could include a 
value-based payment program. To help achieve that goal, the legis-
lation requires the Medicare Payment Advisory Commission to 
complete a report no later than March 15, 2021, establishing and 
analyzing a prototype value-based payment program under a uni-
fied prospective payment system for post-acute care services. 

The Committee recognizes that adequate time is often needed for 
providers to adapt and implement changes in clinical practices and 
operations to improve care addressed by new quality measures and 
expects the Secretary to implement changes to this program in a 
manner consistent with how other value-based purchasing pro-
grams have been managed to ensure there is sufficient time to re-
ceive feedback and analysis from stakeholders on the reliability 
and validity of new measures. 

The Committee recommends that CMS align measures (to the ex-
tent that such alignment may still inspire quality improvement) 
with other measures used by CMS programs to maximize the in-
centive to achieve improvement throughout the Medicare program. 

The Committee has suggested ‘‘patient experience’’ as a potential 
measure to include. However, recognizing the cost and staff time 
required to administer and implement satisfaction surveys, the 
Committee encourages CMS to increase reliance on independent, 
auditable measures in the Quality Measure domain on the Nursing 
Home Compare website such as Medicare claims and payroll-based 
journal (PBJ) data. 

The Committee recommends that the Secretary take under con-
sideration the longstanding goals of attaining a unified post-acute 
care payment system and the provisions included in the Improving 
Medicare Post-Acute Care Transformation (IMPACT) Act of 2014 
while implementing this legislation. 

In completing its report to Congress, the Committee recommends 
that the Medicare Payment Advisory Commission explore potential 
interactions between a unified post-acute care payment system 
(e.g., a prospective payment system for all post-acute care services) 
and a post-acute care value-based payment program, while recog-
nizing that a post-acute care value-based payment program would 
be a component of a unified post-acute care payment system. 

EXPLANATION OF PROVISION 

Section 204 is substantively similar to H.R. 3406, the Improving 
Measurement Under the SNF Value-Based Purchasing Program of 
2019, introduced by Chairman Richard E. Neal (D–MA) and Rank-
ing Member Kevin Brady (R–TX). This section allows the Secretary 
to apply additional measures to the performance evaluation portion 
of the SNF VBP. 
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Effective for payment of services furnished on or after October 1, 
2022, the Secretary may add no more than 10 quality measures, in-
cluding measures of functional status, patient safety, care coordina-
tion, or patient experience, to the SNF VBP for facilities with more 
than the required minimum number of cases. The validation of the 
submitted data will be supported by $5,000,000 per year from the 
Centers for Medicare & Medicaid Services Program Management 
Account for FY 2022–2024. 

The Medicare Payment Advisory Commission is required to com-
plete a report no later than March 15, 202, establishing and ana-
lyzing a prototype value-based payment program under a unified 
prospective payment system for post-acute care services. 

EFFECTIVE DATE 

The provision applies beginning on or after October 1, 2022. 

III. VOTES OF THE COMMITTEE 

In compliance with clause 3(b) of rule XIII of the Rules of the 
House of Representatives, the following statement is made con-
cerning the vote of the Committee on Ways and Means in its con-
sideration of H.R. 3417, the BETTER Act, on June 26, 2019. 

The Chairman’s amendment in the nature of a substitute was 
adopted by a voice vote (with a quorum being present). 

The bill, H.R. 3417, was ordered favorably reported as amended 
by 41–0 roll-call vote (with a quorum being present). The vote was 
as follows: 

Representative Yea Nay Present Representative Yea Nay Present 

Mr. Neal .............................. X ............. ............. Mr. Brady ........................... X ............. .............
Mr. Lewis ............................. X ............. ............. Mr. Nunes ........................... X ............. .............
Mr. Doggett ......................... X ............. ............. Mr. Buchanan .................... X ............. .............
Mr. Thompson ..................... X ............. ............. Mr. Smith (NE) ................... X ............. .............
Mr. Larson ........................... X ............. ............. Mr. Marchant ..................... X ............. .............
Mr. Blumenauer .................. X ............. ............. Mr. Reed ............................. X ............. .............
Mr. Kind .............................. X ............. ............. Mr. Kelly ............................. X ............. .............
Mr. Pascrell ......................... X ............. ............. Mr. Holding ........................ X ............. .............
Mr. Davis ............................. X ............. ............. Mr. Smith (MO) .................. X ............. .............
Ms. Sánchez ........................ X ............. ............. Mr. Rice .............................. X ............. .............
Mr. Higgins ......................... X ............. ............. Mr. Schweikert ................... X ............. .............
Ms. Sewell ........................... X ............. ............. Ms. Walorski ....................... ........... ............. .............
Ms. DelBene ........................ X ............. ............. Mr. LaHood ......................... X ............. .............
Ms. Chu ............................... X ............. ............. Mr. Wenstrup ...................... X ............. .............
Ms. Moore ............................ X ............. ............. Mr. Arrington ...................... X ............. .............
Mr. Kildee ............................ X ............. ............. Mr. Ferguson ...................... X ............. .............
Mr. Boyle ............................. X ............. ............. Mr. Estes ............................ X ............. .............
Mr. Beyer ............................. X ............. .............
Mr. Evans ............................ X ............. .............
Mr. Schneider ...................... X ............. .............
Mr. Suozzi ............................ X ............. .............
Mr. Panetta ......................... X ............. .............
Ms. Murphy ......................... X ............. .............
Mr. Gomez ........................... X ............. .............
Mr. Horsford ........................ X ............. .............
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IV. BUDGET EFFECTS OF THE BILL 

A. COMMITTEE ESTIMATE OF BUDGETARY EFFECTS 

In compliance with clause 3(d) of rule XIII of the Rules of the 
House of Representatives, the following statement is made con-
cerning the effects on the budget of the bill, H.R. 3417, as reported. 
The Committee agrees with the estimate prepared by the Congres-
sional Budget Office (CBO), which is included below. 

B. STATEMENT REGARDING NEW BUDGET AUTHORITY AND TAX 
EXPENDITURES BUDGET AUTHORITY 

In compliance with clause 3(c)(2) of rule XIII of the Rules of the 
House of Representatives, the Committee states that the bill in-
volves no new or increased budget authority. The Committee states 
further that the bill involves no new or increased tax expenditures. 

C. COST ESTIMATE PREPARED BY THE CONGRESSIONAL BUDGET 
OFFICE 

In compliance with clause 3(c)(3) of rule XIII of the Rules of the 
House of Representatives, requiring a cost estimate prepared by 
the CBO, the following statement by CBO is provided. 

The bill would 
• Accelerate the starting date for coverage of some new 

Medicare enrollees 
• Expand the availability of telehealth services for mental 

health care 
• Allow certain hospitals to reset their graduate medical 

education (GME) caps 
• Provide higher payments to Medicare physicians in rural 

areas 
Estimated budgetary effects would primarily stem from 

• Increased costs for new Medicare enrollees 
• Expansion of telehealth services 
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Direct Spending (Outlays) 304 2,220 3,605 

Revenues 0 0 0 

Deficit Effect 304 2,220 3,605 
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• Increased numbers of GME positions at certain hospitals 
• Higher Medicare payments to physicians in rural areas 

Areas of significant uncertainty include 
• Estimating the increased demand for telehealth mental 

health care services and projecting the number of providers 
available to meet that need 

• Projecting the number of GME positions created under the 
new caps 

Bill summary: H.R. 3417 would accelerate the start date for cov-
erage of certain new enrollees; expand the availability of certain 
telehealth services; allow certain hospitals to increase the number 
of residents in graduate medical education programs for which 
Medicare provides funding; increase Medicare payments to physi-
cians in rural areas; and extend several expiring programs under 
Medicare. 

Estimated Federal cost: The estimated budgetary effect of H.R. 
3417 is shown in Table 1. The costs of the legislation fall within 
budget function 570 (Medicare). 

TABLE 1.—ESTIMATED BUDGETARY EFFECTS OF H.R. 3417 

By fiscal year, millions of dollars— 

2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2020– 
2024 

2020– 
2029 

Increases in Direct Spending 
Title I, Patient Improvements 

Section 101. Beneficiary Enrollment Noti-
fication and Eligibility Simplification 

Estimated Budget Authority ............. 0 20 35 40 40 45 45 50 55 50 135 375 
Estimated Outlays ............................ 0 20 35 40 40 45 45 50 55 50 135 375 

Section 102. Extension of Funding Out-
reach and Assistance for Low-Income 
Programs 

Estimated Budget Authority ............. 50 50 50 0 0 0 0 0 0 0 150 150 
Estimated Outlays ............................ 45 50 50 5 0 0 0 0 0 0 150 150 

Section 103. Medicare Coverage of Cer-
tain Mental Health Telehealth Services 

Estimated Budget Authority ............. 0 5 15 30 55 105 145 185 235 250 105 1,025 
Estimated Outlays ............................ 0 5 15 30 55 105 145 185 235 250 105 1,025 

Title II, Rural and Quality Improvements 
Section 201. Medicare GME Treatment of 

Hospitals Establishing New Medical 
Residency Training Programs After 
Hosting Medical Resident Rotators for 
Short Durations 

Estimated Budget Authority ............. 0 0 1 5 14 29 42 44 47 49 20 230 
Estimated Outlays ............................ 0 0 1 5 14 29 42 44 47 49 20 230 

Section 202. Extension of the Work Geo-
graphic Index Floor Under the Medicare 
Program 

Estimated Budget Authority ............. 230 590 655 235 0 0 0 0 0 0 1,710 1,710 
Estimated Outlays ............................ 230 590 655 235 0 0 0 0 0 0 1,710 1,710 

Section 203. Extension of Funding for 
Quality Measure Endorsement, Input, 
and Selection Under Medicare Program 

Estimated Budget Authority ............. 30 30 30 0 0 0 0 0 0 0 90 90 
Estimated Outlays ............................ 29 30 30 1 0 0 0 0 0 0 90 90 

Total Changes in Direct Spending 
Estimated Budget Authority ...................... 304 695 791 316 114 179 237 279 337 354 2,220 3,605 
Estimated Outlays ..................................... 304 695 791 316 114 179 237 279 337 354 2,220 3,605 

Components may not sum to totals because of rounding; GME = graduate medical education. 
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Basis of estimate: For this estimate, CBO assumes that the bill 
will be enacted near the end of 2019. 

Direct spending: CBO estimates that enacting H.R. 3417 would 
increase direct spending for Medicare by $3.6 billion over the 2020– 
2029 period. 

Title I, Patient improvements. Title I would accelerate the start 
date for certain new enrollees, provide funding for certain agencies 
and programs that provide education and support to Medicare 
beneficiaries with low income, and expand coverage of mental 
health services furnished via telehealth. 

Section 101, Beneficiary Enrollment Notification and Eligibility 
Simplification. Section 101 would accelerate the start date for cov-
erage of beneficiaries who enroll in the program during the general 
enrollment period (January through March of each year) or during 
the final three months of the initial enrollment period (when a ben-
eficiary first becomes eligible to enroll); some of those enrollees 
would receive services sooner than is possible under current law. 

Based on historical enrollment data, CBO estimates that about 
3 percent of new enrollees would receive Medicare benefits sooner 
than under current law. These additional months of Medicare cov-
erage would increase direct spending by $375 million over the 
2019–2029 period. 

Section 102, Extension of Funding Outreach and Assistance for 
Low-Income Programs. Section 102 would provide $50 million in 
annual funding for fiscal years 2020 through 2022 for certain agen-
cies and programs that provide education and support to Medicare 
beneficiaries with low income. Those entities are the State Health 
Insurance Assistance Programs, Area Agencies on Aging, Aging 
and Disability Resource Centers, and the National Center for Bene-
fits and Outreach Enrollment. CBO estimates that enacting this 
section would cost $150 million over the 2019–2029 period. 

Section 103, Medicare Coverage of Certain Mental Health Tele-
health Services. Current law limits provision of covered telehealth 
mental health services to people in rural areas, and those bene-
ficiaries must receive such services onsite in a medical facility. Sec-
tion 103 would eliminate the geographic and originating-site re-
quirements for providing mental health telehealth services. The bill 
would require an initial face-to-face assessment by a provider be-
fore telehealth psychotherapy could begin, and it would mandate 
periodic in-person reassessments. Under section 103, beneficiaries 
could receive telehealth mental health services at home. 

Under current law, since the use of mental health telehealth 
services is limited to rural areas and provided in a medical facility, 
the current use of these services is low. Because the provision 
would allow rural and urban beneficiaries to access services at 
home, CBO estimates that demand could increase substantially 
over the next five years. However, the ability to meet the demand 
for those services would depend on the supply of mental health 
practitioners. The Bureau of Labor Statistics projects growth in the 
mental health professions over the next few years, but CBO esti-
mates that demand for services would still outstrip supply. Given 
those constraints, CBO estimates that expanding mental health 
telehealth to urban and rural beneficiaries at home would add an 
additional 150,000 visits in 2021 and Medicare would pay $73 per 
visit on average, depending on the length of the visit and the type 
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of provider. CBO estimates that enacting section 103 would in-
crease direct spending by $1 billion over the 2019–2029 period. 

Title II, Rural and Quality Improvements. Title II would increase 
the number of residents trained in GME programs for which Medi-
care provides funding, increase payment rates for physicians in 
rural areas, and extend several expiring programs. 

Section 201, Medicare GME Treatment of Hospitals Establishing 
New Medical Residency Training Programs After Hosting Medical 
Resident Rotators for Short Durations. After the Medicare resi-
dency caps were established in the Balanced Budget Act of 1997, 
some non- teaching hospitals were assigned such caps based on the 
presence of residents who rotated from teaching hospitals that 
year. But the caps also limit the number of residents in teaching 
programs that can be used to calculate Medicare funding for those 
hospitals. Section 201 would allow them to receive funding for a 
higher number of residents trained in GME programs. Hospitals 
would be eligible: if the current cap on full-time-equivalent slots for 
resident physicians is less than 1 (based on cost-reporting periods 
before October 1, 1997) or no greater than 3 (based on cost-report-
ing periods between October 1, 1997, and the date of the bill’s en-
actment). 

Eligible hospitals would have five years from the date of enact-
ment to begin training new residents and increase their residency 
caps. Based on CBO’s analyses of Medicare cost- reporting data and 
considering the challenges hospitals would be likely to face in es-
tablishing or expanding residency programs within the period, CBO 
estimates that roughly 250 positions would be created during the 
five years after enactment. Those positions would remain in place 
for future calculations of Medicare GME for those hospitals. Based 
on a projection of costs per resident, CBO estimates that enacting 
this provision would increase direct spending by $230 million over 
the 2019–2029 period. 

Section 202, Extension of the Work Geographic Index Floor Under 
the Medicare Program. Section 202 would extend through calendar 
year 2022 a provision that increases Medicare’s payments to rural 
physicians. Based on current spending for the physician fee sched-
ule in those areas (about $450 million in 2018), CBO estimates that 
enacting section 202 would cost $1.7 billion over the 2019–2029 pe-
riod. 

Section 203, Extension of Funding for Quality Measure Endorse-
ment, Input, and Selection Under Medicare Program. For each fis-
cal year from 2020 through 2022, section 203 would appropriate 
$30 million for a contract between the Department of Health and 
Human Services and a consensus-based entity that would endorse 
standardized measures of health care performance. CBO estimates 
that enacting section 203 would cost $90 million over the 2019– 
2029 period. 

Spending subject to appropriation: Section 101 would require a 
change in the notice of Medicare eligibility that is sent to people 
between the ages of 63 and 65. It also would require that a notice 
be sent to disabled individuals in the 24-month waiting period. 
Those individuals do not receive such notices under current law. In 
addition, it would require that the updated notice be posted on the 
websites of the Social Security Administration and the Centers for 
Medicare & Medicaid Services. Because of this notice, the Social 
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Security Administration would face increased costs for postage and 
mailing, staff training, and responding to additional inquiries. 
Based on information from the Social Security Administration, 
CBO estimates that implementing that provision would cost $10 
million over the 2020–2024 period. 

Uncertainty: Section 103 would change the way telehealth serv-
ices for mental health treatment are provided under Medicare. 
CBO cannot precisely estimate either the number of beneficiaries 
who would participate or whether enough providers would be avail-
able to meet the demand. Therefore, the cost of the section could 
be higher or lower than CBO estimates. 

Another source of uncertainty is the number of GME positions 
that would be created by hospitals that currently have caps on 
training programs for resident physicians. If the number of posi-
tions created is larger or smaller than estimated, the costs of sec-
tion 201 could differ from CBO’s estimate. 

Pay-As-You-Go considerations: The Statutory Pay-As-You-Go Act 
of 2010 establishes budget-reporting and enforcement procedures 
for legislation affecting direct spending or revenues. The net 
changes in outlays that are subject to those pay-as-you-go proce-
dures are shown in Table 2. 

TABLE 2.—CBO’s ESTIMATE OF THE STATUTORY PAY-AS-YOU-GO EFFECTS OF H.R. 3417 

By fiscal year, millions of dollars— 

2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2020– 
2024 

2020– 
2029 

Net Increase in the Deficit 

Statutory Pay-As-You-Go Effect ................. 304 695 791 316 114 179 237 279 337 354 2,220 3,605 

Increase in long-term deficits: CBO estimates that enacting H.R. 
3417 would increase on-budget deficits by more than $5 billion in 
at least one of the four consecutive 10-year periods beginning in 
2030. 

Mandates: H.R. 3417 contains no intergovernmental or private- 
sector mandates as defined in the Unfunded Mandates Reform Act 
(UMRA). Participation in Medicare is voluntary for private entities. 
Therefore, the requirements in the bill arising from participation in 
Medicare would not impose private-sector mandates as defined in 
UMRA. 

Previous CBO estimate: Section 202. On September 18, 2019, 
CBO transmitted a cost estimate for H.R. 2328, the Reauthorizing 
and Extending America’s Community Health Act, as ordered re-
ported by the House Committee on Energy and Commerce on July 
17, 2019. Section 202 of H.R. 3417 is the same as section 201 of 
H.R. 2328. Both bills would extend through calendar year 2022 a 
provision that increases payments to rural physicians. CBO’s esti-
mate for that provision is the same in both bills. 

Section 203. On September 18, 2019, CBO transmitted a cost es-
timate for H.R. 2328, the Reauthorizing and Extending America’s 
Community Health Act, as ordered reported by the House Com-
mittee on Energy and Commerce on July 17, 2019. Section 203 of 
H.R. 3417 is similar to section 203 of H.R. 2328. Both bills would 
appropriate $30 million for a contract between the Department of 
Health and Human Services and a consensus-based entity that 
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would endorse standardized measures of performance in health 
care. CBO’s estimate for that provision is the same in both bills. 

Estimate prepared by: Federal costs: Philippa Haven, Lori 
Housman, Jamease Kowalczyk, Sarah Sajewski, and Rebecca Yip; 
Mandates: Andrew Laughlin. 

Estimate reviewed by: Tom Bradley, Chief, Health Systems and 
Medicare Cost Estimates Unit; Leo Lex, Deputy Assistant Director 
for Budget Analysis; Theresa Gullo, Assistant Director for Budget 
Analysis. 

V. OTHER MATTERS TO BE DISCUSSED UNDER THE 
RULES OF THE HOUSE 

A. COMMITTEE OVERSIGHT FINDINGS AND RECOMMENDATIONS 

With respect to clause 3(c)(1) of rule XIII and clause 2(b)(1) of 
rule X of the Rules of the House of Representatives, the Committee 
made findings and recommendations that are reflected in this re-
port. 

B. STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES 

With respect to clause 3(c)(4) of rule XIII of the Rules of the 
House of Representatives, the Committee advises that the bill con-
tains no measure that authorizes funding, so no statement of gen-
eral performance goals and objectives for which any measure au-
thorizes funding is required. 

C. INFORMATION RELATING TO UNFUNDED MANDATES 

This information is provided in accordance with section 423 of 
the Unfunded Mandates Reform Act of 1995 (Pub. L. No. 104–4). 

The Committee has determined that the bill does not contain 
Federal mandates on the private sector. The Committee has deter-
mined that the bill does not impose a Federal intergovernmental 
mandate on State, local, or tribal governments. 

D. CONGRESSIONAL EARMARKS, LIMITED TAX BENEFITS, AND 
LIMITED TARIFF BENEFITS 

With respect to clause 9 of rule XXI of the Rules of the House 
of Representatives, the Committee has carefully reviewed the pro-
visions of the bill, and states that the provisions of the bill do not 
contain any congressional earmarks, limited tax benefits, or limited 
tariff benefits within the meaning of the rule. 

E. DUPLICATION OF FEDERAL PROGRAMS 

[on a bill that establishes or reauthorizes a federal program] In 
compliance with clause 3(c)(5) of rule XIII of the Rules of the House 
of Representatives, the Committee states that no provision of the 
bill establishes or reauthorizes: (1) a program of the Federal Gov-
ernment known to be duplicative of another Federal program; (2) 
a program included in any report to Congress pursuant to section 
21 of Public Law 111–139; or (3) a program related to a program 
identified in the most recent Catalog of Federal Domestic Assist-
ance, published pursuant section 6104 of title 31, United States 
Code. 
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F. HEARINGS 

In compliance with Sec.103(i) of H. Res. 6 (116th Congress) the 
following hearing was used to develop or consider H.R. 3417: Com-
mittee on Ways and Means ‘‘Member Day Hearing,’’ held on June 
4, 2019. 

VI. CHANGES IN EXISTING LAW MADE BY THE BILL, AS 
REPORTED 

In compliance with clause 3(e)(1)(B) of rule XIII of the Rules of 
the House of Representatives, changes in existing law proposed by 
the bill, as reported, are shown as follows (existing law proposed 
to be omitted is enclosed in black brackets, new matter is printed 
in italics, existing law in which no change is proposed is shown in 
roman): 

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with clause 3(e) of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics, 
and existing law in which no change is proposed is shown in 
roman): 

SOCIAL SECURITY ACT 

* * * * * * * 

TITLE XI—GENERAL PROVISIONS, PEER REVIEW, AND 
ADMINISTRATIVE SIMPLIFICATION 

* * * * * * * 

PART A—GENERAL PROVISIONS 

* * * * * * * 

SOCIAL SECURITY ACCOUNT STATEMENTS 

Provision Upon Request 

SEC. 1143. (a)(1) Beginning not later than October 1, 1990, the 
Commissioner of Social Security shall provide upon the request of 
an eligible individual a social security account statement (herein-
after referred to as the ‘‘statement’’). 

(2) Each statement shall contain— 
(A) the amount of wages paid to and self-employment income 

derived by the eligible individual as shown by the records of 
the Commissioner at the date of the request; 

(B) an estimate of the aggregate of the employer, employee, 
and self-employment contributions of the eligible individual for 
old-age, survivors, and disability insurance as shown by the 
records of the Commissioner on the date of the request; 

(C) a separate estimate of the aggregate of the employer, em-
ployee, and self-employment contributions of the eligible indi-
vidual for hospital insurance as shown by the records of the 
Commissioner on the date of the request; 
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(D) an estimate of the potential monthly retirement, dis-
ability, survivor, and auxiliary benefits payable on the eligible 
individual’s account together with a description of the benefits 
payable under the medicare program of title XVIII; and 

(E) in the case of an eligible individual described in para-
graph (3)(C)(ii), an explanation, in language calculated to be 
understood by the average eligible individual, of the operation 
of the provisions under sections 202(k)(5) and 215(a)(7) and an 
explanation of the maximum potential effects of such provi-
sions on the eligible individual’s monthly retirement, survivor, 
and auxiliary benefits. 

(3) For purposes of this section, the term ‘‘eligible individual’’ 
means an individual— 

(A) who has a social security account number, 
(B) who has attained age 25 or over, and 
(C)(i) has wages or net earnings from self-employment, or (ii) 

with respect to whom the Commissioner has information that 
the pattern of wages or self-employment income indicate a like-
lihood of noncovered employment. 

(4) MEDICARE ELIGIBILITY INFORMATION.— 
(A) IN GENERAL.—In the case of statements provided on or 

after the date that is 2 years after the date of the enactment of 
this paragraph to individuals who are attaining ages 63, 64, 
and 65, the statement shall also include a notice containing the 
information described in subparagraph (B). 

(B) CONTENTS OF NOTICE.—The notice required under sub-
paragraph (A) shall include a clear, simple explanation of— 

(i) eligibility for benefits under the Medicare program 
under title XVIII, and in particular benefits under part B 
of such title; 

(ii) the reasons a late enrollment penalty for failure to 
timely enroll could be assessed and how such late enroll-
ment penalty is calculated, in particular for benefits under 
part B; 

(iii) the availability of relief from the late enrollment pen-
alty and retroactive enrollment under section 1837(h) (in-
cluding as such section is applied under sections 1818(c) 
and 1818A(c)(3)), with examples of circumstances under 
which such relief may be granted and examples of cir-
cumstances under which such relief would not be granted; 

(iv) coordination of benefits (including primary and sec-
ondary coverage scenarios) pursuant to section 1862(b), in 
particular for benefits under part B of such title; and 

(v) information for populations, such as residents of 
Puerto Rico and veterans, for whom there are special con-
siderations with respect to enrollment, eligibility, and co-
ordination of benefits under title XVIII. 

(C) DEVELOPMENT OF NOTICE.— 
(i) IN GENERAL.—The Secretary, in coordination with the 

Commissioner of Social Security, and taking into consider-
ation information collected pursuant to clause (ii), shall, 
not later than 12 months after the last day of the period for 
the request of information described in clause (ii), develop 
the notice to be provided pursuant to subparagraph (A). 
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(ii) REQUEST FOR INFORMATION.—Not later than 6 
months after the date of the enactment of this paragraph, 
the Secretary shall request written information, including 
recommendations, from stakeholders (including the groups 
described in subparagraph (D)) on the information to be in-
cluded in the notice. 

(iii) NOTICE IMPROVEMENT.—Beginning 4 years after the 
date of enactment of this paragraph, and not less than once 
every two years thereafter, the Secretary, in coordination 
with the Commissioner of Social Security, shall— 

(I) review the content of the notice to be provided 
under subparagraph (A); 

(II) solicit recommendations on the notice through a 
request for information process as described in clause 
(ii); and 

(III) update and revise such notice as the Secretary 
deems appropriate. 

(D) GROUPS FOR CONSULTATION.—For purposes of subpara-
graph (C)(ii), the groups described in this clause include the fol-
lowing: 

(i) Individuals who are 60 years of age or older. 
(ii) Veterans. 
(iii) Individuals with disabilities. 
(iv) Individuals with end stage renal disease. 
(v) Low-income individuals and families. 
(vi) Employers (including human resources profes-

sionals). 
(vii) States (including representatives of State-run Health 

Insurance Exchanges, Medicaid offices, and Departments of 
Insurance). 

(viii) State Health Insurance Assistance Programs. 
(ix) Health insurers. 
(x) Health insurance agents and brokers. 
(xi) Such other groups as specified by the Secretary. 

(E) POSTING OF NOTICE ON WEBSITES.—The Commissioner of 
Social Security and the Secretary shall post the notice required 
under subparagraph (A) in a prominent location on the public 
Internet website of the Social Security Administration and on 
the public Internet website of the Centers for Medicare & Med-
icaid Services, respectively. 

(F) REIMBURSEMENT OF COSTS.— 
(i) IN GENERAL.—Effective for fiscal years beginning in 

the year in which the date of enactment of this paragraph 
occurs, the Commissioner of Social Security and the Sec-
retary shall enter into an agreement which shall provide 
funding to cover the administrative costs of the Commis-
sioner’s activities under this paragraph. Such agreement 
shall— 

(I) provide funds to the Commissioner for the full 
cost of the Social Security Administration’s work re-
lated to the implementation of this paragraph, includ-
ing any costs incurred prior to the finalization of such 
agreement; 

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00041 Fmt 6659 Sfmt 6603 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



40 

(II) provide such funding quarterly in advance of the 
applicable quarter based on estimating methodology 
agreed to by the Commissioner and the Secretary; and 

(III) require an annual accounting and reconciliation 
of the actual costs incurred and funds provided under 
this paragraph. 

(ii) LIMITATION.—In no case shall funds from the Social 
Security Administration’s Limitation on Administrative Ex-
penses be used to carry out activities related to the imple-
mentation of this paragraph, except as the Commissioner 
determines is necessary in developing the agreement under 
clause (i). 

(G) NO EFFECT ON OBLIGATION TO MAIL STATEMENTS.—Noth-
ing in this paragraph shall be construed to relieve the Commis-
sioner of Social Security from any requirement under subsection 
(c), including the requirement to mail a statement on an annual 
basis to each eligible individual who is not receiving benefits 
under title II and for whom a mailing address can be deter-
mined through such methods as the Commissioner determines 
to be appropriate. 

Notice to Eligible Individuals 

(b) The Commissioner shall, to the maximum extent practicable, 
take such steps as are necessary to assure that eligible individuals 
are informed of the availability of the statement described in sub-
section (a). 

Mandatory Provision of Statements 

(c)(1) By not later than September 30, 1995, the Commissioner 
shall provide a statement to each eligible individual who has at-
tained age 60 by October 1, 1994, and who is not receiving benefits 
under title II and for whom a current mailing address can be deter-
mined through such methods as the Commissioner determines to 
be appropriate. In fiscal years 1995 through 1999 the Commis-
sioner shall provide a statement to each eligible individual who at-
tains age 60 in such fiscal years and who is not receiving benefits 
under title II and for whom a current mailing address can be deter-
mined through such methods as the Commissioner determines to 
be appropriate. The Commissioner shall provide with each state-
ment to an eligible individual notice that such statement is up-
dated annually and is available upon request. 

(2) Beginning not later than October 1, 1999, the Commissioner 
shall provide a statement on an annual basis to each eligible indi-
vidual who is not receiving benefits under title II and for whom a 
mailing address can be determined through such methods as the 
Commissioner determines to be appropriate. With respect to state-
ments provided to eligible individuals who have not attained age 
50, such statements need not include estimates of monthly retire-
ment benefits. However, if such statements provided to eligible in-
dividuals who have not attained age 50 do not include estimates of 
retirement benefit amounts, such statements shall include a de-
scription of the benefits (including auxiliary benefits) that are 
available upon retirement. 
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Disclosure to Governmental Employees of Effect of Noncovered 
Employment 

(d)(1) In the case of any individual commencing employment on 
or after January 1, 2005, in any agency or instrumentality of any 
State (or political subdivision thereof, as defined in section 
218(b)(2)) in a position in which service performed by the indi-
vidual does not constitute ‘‘employment’’ as defined in section 210, 
the head of the agency or instrumentality shall ensure that, prior 
to the date of the commencement of the individual’s employment in 
the position, the individual is provided a written notice setting 
forth an explanation, in language calculated to be understood by 
the average individual, of the maximum effect on computations of 
primary insurance amounts (under section 215(a)(7)) and the effect 
on benefit amounts (under section 202(k)(5)) of monthly periodic 
payments or benefits payable based on earnings derived in such 
service. Such notice shall be in a form which shall be prescribed 
by the Commissioner of Social Security. 

(2) The written notice provided to an individual pursuant to 
paragraph (1) shall include a form which, upon completion and sig-
nature by the individual, would constitute certification by the indi-
vidual of receipt of the notice. The agency or instrumentality pro-
viding the notice to the individual shall require that the form be 
completed and signed by the individual and submitted to the agen-
cy or instrumentality and to the pension, annuity, retirement, or 
similar fund or system established by the governmental entity in-
volved responsible for paying the monthly periodic payments or 
benefits, before commencement of service with the agency or in-
strumentality. 

* * * * * * * 

MEDICARE ENROLLMENT NOTIFICATION AND ELIGIBILITY NOTICES FOR 
INDIVIDUALS IN MEDICARE WAITING PERIOD 

SEC. 1144A. (a) NOTICES 
(1) IN GENERAL.—The Commissioner of Social Security shall 

distribute the notice to be provided pursuant to section 
1143(a)(4), as may be modified under paragraph (2), to individ-
uals in the 24-month waiting period under section 226(b). 

(2) AUTHORITY TO MODIFY NOTICE.—The Secretary, in coordi-
nation with the Commissioner of Social Security, may modify 
the notice to be distributed under paragraph (1) as necessary to 
take into account the individuals described in such paragraph. 

(3) POSTING OF NOTICE ON WEBSITES.—The Commissioner of 
Social Security and the Secretary shall post the notice required 
to be distributed under paragraph (1) in a prominent location 
on the public Internet website of the Social Security Adminis-
tration and on the public Internet website of the Centers for 
Medicare & Medicaid Services, respectively. 

(b) TIMING Beginning not later than 2 years after the date of the 
enactment of this section, a notice required under subsection (a)(1) 
shall be mailed to an individual no less than two times in accord-
ance with the following: 

(1) The notice shall be provided to such individual not later 
than 3 months prior to the date on which such individual’s en-
rollment period begins as provided under section 1837. 
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(2) The notice shall subsequently be provided to such indi-
vidual not later than one month prior to such date. 

(c) REIMBURSEMENT OF COSTS 
(1) IN GENERAL.—Effective for fiscal years beginning in the 

year in which the date of enactment of this section occurs, the 
Commissioner of Social Security and the Secretary shall enter 
into an agreement which shall provide funding to cover the ad-
ministrative costs of the Commissioner’s activities under this 
section. Such agreement shall— 

(A) provide funds to the Commissioner for the full cost of 
the Social Security Administration’s work related to the im-
plementation of this section, including any costs incurred 
prior to the finalization of such agreement; 

(B) provide such funding quarterly in advance of the ap-
plicable quarter based on estimating methodology agreed to 
by the Commissioner and the Secretary; and 

(C) require an annual accounting and reconciliation of 
the actual costs incurred and funds provided under this 
section. 

(2) LIMITATION.—In no case shall funds from the Social Secu-
rity Administration’s Limitation on Administrative Expenses be 
used to carry out activities related to the implementation of this 
section, except as the Commissioner determines is necessary in 
developing the agreement under paragraph (1). 

* * * * * * * 

TITLE XVIII—HEALTH INSURANCE FOR THE AGED AND 
DISABLED 

* * * * * * * 

PART B—SUPPLEMENTARY MEDICAL INSURANCE BENEFITS FOR THE 
AGED AND DISABLED 

* * * * * * * 

SPECIAL PAYMENT RULES FOR PARTICULAR ITEMS AND SERVICES 

SEC. 1834. (a) PAYMENT FOR DURABLE MEDICAL EQUIPMENT.— 
(1) GENERAL RULE FOR PAYMENT.— 

(A) IN GENERAL.—With respect to a covered item (as de-
fined in paragraph (13)) for which payment is determined 
under this subsection, payment shall be made in the fre-
quency specified in paragraphs (2) through (7) and in an 
amount equal to 80 percent of the payment basis described 
in subparagraph (B). 

(B) PAYMENT BASIS.—Subject to subparagraph (F)(i), the 
payment basis described in this subparagraph is the lesser 
of— 

(i) the actual charge for the item, or 
(ii) the payment amount recognized under para-

graphs (2) through (7) of this subsection for the item; 
except that clause (i) shall not apply if the covered item is 
furnished by a public home health agency (or by another 
home health agency which demonstrates to the satisfaction 
of the Secretary that a significant portion of its patients 
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are low income) free of charge or at nominal charges to the 
public. 

(C) EXCLUSIVE PAYMENT RULE.—Subject to subparagraph 
(F)(ii), this subsection shall constitute the exclusive provi-
sion of this title for payment for covered items under this 
part or under part A to a home health agency. 

(D) REDUCTION IN FEE SCHEDULES FOR CERTAIN ITEMS.— 
With respect to a seat-lift chair or transcutaneous elec-
trical nerve stimulator furnished on or after April 1, 1990, 
the Secretary shall reduce the payment amount applied 
under subparagraph (B)(ii) for such an item by 15 percent, 
and, in the case of a transcutaneous electrical nerve stimu-
lator furnished on or after January 1, 1991, the Secretary 
shall further reduce such payment amount (as previously 
reduced) by 45 percent. 

(E) CLINICAL CONDITIONS FOR COVERAGE.— 
(i) IN GENERAL.—The Secretary shall establish 

standards for clinical conditions for payment for cov-
ered items under this subsection. 

(ii) REQUIREMENTS.—The standards established 
under clause (i) shall include the specification of types 
or classes of covered items that require, as a condition 
of payment under this subsection, a face-to-face exam-
ination of the individual by a physician (as defined in 
section 1861(r)), a physician assistant, nurse practi-
tioner, or a clinical nurse specialist (as those terms are 
defined in section 1861(aa)(5)) and a prescription for 
the item. 

(iii) PRIORITY OF ESTABLISHMENT OF STANDARDS.—In 
establishing the standards under this subparagraph, 
the Secretary shall first establish standards for those 
covered items for which the Secretary determines 
there has been a proliferation of use, consistent find-
ings of charges for covered items that are not deliv-
ered, or consistent findings of falsification of docu-
mentation to provide for payment of such covered 
items under this part. 

(iv) STANDARDS FOR POWER WHEELCHAIRS.—Effective 
on the date of the enactment of this subparagraph, in 
the case of a covered item consisting of a motorized or 
power wheelchair for an individual, payment may not 
be made for such covered item unless a physician (as 
defined in section 1861(r)(1)), a physician assistant, 
nurse practitioner, or a clinical nurse specialist (as 
those terms are defined in section 1861(aa)(5)) has 
conducted a face-to-face examination of the individual 
and written a prescription for the item. 

(v) LIMITATION ON PAYMENT FOR COVERED ITEMS.— 
Payment may not be made for a covered item under 
this subsection unless the item meets any standards 
established under this subparagraph for clinical condi-
tion of coverage. 

(F) APPLICATION OF COMPETITIVE ACQUISITION; LIMITA-
TION OF INHERENT REASONABLENESS AUTHORITY.—In the 
case of covered items furnished on or after January 1, 
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2011, subject to subparagraphs (G) and (H), that are in-
cluded in a competitive acquisition program in a competi-
tive acquisition area under section 1847(a)— 

(i) the payment basis under this subsection for such 
items and services furnished in such area shall be the 
payment basis determined under such competitive ac-
quisition program; 

(ii) the Secretary may (and, in the case of covered 
items furnished on or after January 1, 2016, subject to 
clause (iii), shall) use information on the payment de-
termined under such competitive acquisition programs 
to adjust the payment amount otherwise recognized 
under subparagraph (B)(ii) for an area that is not a 
competitive acquisition area under section 1847 and in 
the case of such adjustment, paragraph (10)(B) shall 
not be applied; and 

(iii) in the case of covered items furnished on or 
after January 1, 2016, the Secretary shall continue to 
make such adjustments described in clause (ii) as, 
under such competitive acquisition programs, addi-
tional covered items are phased in or information is 
updated as contracts under section 1847 are recom-
peted in accordance with section 1847(b)(3)(B). 

(G) USE OF INFORMATION ON COMPETITIVE BID RATES.— 
The Secretary shall specify by regulation the methodology 
to be used in applying the provisions of subparagraph 
(F)(ii) and subsection (h)(1)(H)(ii). In promulgating such 
regulation, the Secretary shall consider the costs of items 
and services in areas in which such provisions would be 
applied compared to the payment rates for such items and 
services in competitive acquisition areas.In the case of 
items and services furnished on or after January 1, 2019, 
in making any adjustments under clause (ii) or (iii) of sub-
paragraph (F), under subsection (h)(1)(H)(ii), or under sec-
tion 1842(s)(3)(B), the Secretary shall— 

(i) solicit and take into account stakeholder input; 
and 

(ii) take into account the highest amount bid by a 
winning supplier in a competitive acquisition area and 
a comparison of each of the following with respect to 
non-competitive acquisition areas and competitive ac-
quisition areas: 

(I) The average travel distance and cost associ-
ated with furnishing items and services in the 
area. 

(II) The average volume of items and services 
furnished by suppliers in the area. 

(III) The number of suppliers in the area. 
(H) DIABETIC SUPPLIES.— 

(i) IN GENERAL.—On or after the date described in 
clause (ii), the payment amount under this part for di-
abetic supplies, including testing strips, that are non- 
mail order items (as defined by the Secretary) shall be 
equal to the single payment amounts established 
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under the national mail order competition for diabetic 
supplies under section 1847. 

(ii) DATE DESCRIBED.—The date described in this 
clause is the date of the implementation of the single 
payment amounts under the national mail order com-
petition for diabetic supplies under section 1847. 

(I) TREATMENT OF VACUUM ERECTION SYSTEMS.—Effec-
tive for items and services furnished on and after July 1, 
2015, vacuum erection systems described as prosthetic de-
vices described in section 1861(s)(8) shall be treated in the 
same manner as erectile dysfunction drugs are treated for 
purposes of section 1860D-2(e)(2)(A). 

(2) PAYMENT FOR INEXPENSIVE AND OTHER ROUTINELY PUR-
CHASED DURABLE MEDICAL EQUIPMENT.— 

(A) IN GENERAL.—Payment for an item of durable med-
ical equipment (as defined in paragraph (13))— 

(i) the purchase price of which does not exceed $150, 
(ii) which the Secretary determines is acquired at 

least 75 percent of the time by purchase, 
(iii) which is an accessory used in conjunction with 

a nebulizer, aspirator, or a ventilator excluded under 
paragraph (3)(A), or 

(iv) in the case of devices furnished on or after Octo-
ber 1, 2015, which serves as a speech generating de-
vice or which is an accessory that is needed for the in-
dividual to effectively utilize such a device, 

shall be made on a rental basis or in a lump-sum amount 
for the purchase of the item. The payment amount recog-
nized for purchase or rental of such equipment is the 
amount specified in subparagraph (B) for purchase or rent-
al, except that the total amount of payments with respect 
to an item may not exceed the payment amount specified 
in subparagraph (B) with respect to the purchase of the 
item. 

(B) PAYMENT AMOUNT.—For purposes of subparagraph 
(A), the amount specified in this subparagraph, with re-
spect to the purchase or rental of an item furnished in a 
carrier service area— 

(i) in 1989 and in 1990 is the average reasonable 
charge in the area for the purchase or rental, respec-
tively, of the item for the 12-month period ending on 
June 30, 1987, increased by the percentage increase in 
the consumer price index for all urban consumers 
(U.S. city average) for the 6-month period ending with 
December 1987; 

(ii) in 1991 is the sum of (I) 67 percent of the local 
payment amount for the item or device computed 
under subparagraph (C)(i)(I) for 1991, and (II) 33 per-
cent of the national limited payment amount for the 
item or device computed under subparagraph (C)(ii) 
for 1991; 

(iii) in 1992 is the sum of (I) 33 percent of the local 
payment amount for the item or device computed 
under subparagraph (C)(i)(II) for 1992, and (II) 67 per-
cent of the national limited payment amount for the 
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item or device computed under subparagraph (C)(ii) 
for 1992; and 

(iv) in 1993 and each subsequent year is the na-
tional limited payment amount for the item or device 
computed under subparagraph (C)(ii) for that year (re-
duced by 10 percent, in the case of a blood glucose 
testing strip furnished after 1997 for an individual 
with diabetes). 

(C) COMPUTATION OF LOCAL PAYMENT AMOUNT AND NA-
TIONAL LIMITED PAYMENT AMOUNT.—For purposes of sub-
paragraph (B)— 

(i) the local payment amount for an item or device 
for a year is equal to— 

(I) for 1991, the amount specified in subpara-
graph (B)(i) for 1990 increased by the covered 
item update for 1991, and 

(II) for 1992, 1993, and 1994 the amount deter-
mined under this clause for the preceding year in-
creased by the covered item update for the year; 
and 

(ii) the national limited payment amount for an item 
or device for a year is equal to— 

(I) for 1991, the local payment amount deter-
mined under clause (i) for such item or device for 
that year, except that the national limited pay-
ment amount may not exceed 100 percent of the 
weighted average of all local payment amounts de-
termined under such clause for such item for that 
year and may not be less than 85 percent of the 
weighted average of all local payment amounts de-
termined under such clause for such item, 

(II) for 1992 and 1993, the amount determined 
under this clause for the preceding year increased 
by the covered item update for such subsequent 
year, 

(III) for 1994, the local payment amount deter-
mined under clause (i) for such item or device for 
that year, except that the national limited pay-
ment amount may not exceed 100 percent of the 
median of all local payment amounts determined 
under such clause for such item for that year and 
may not be less than 85 percent of the median of 
all local payment amounts determined under such 
clause for such item or device for that year, and 

(IV) for each subsequent year, the amount de-
termined under this clause for the preceding year 
increased by the covered item update for such sub-
sequent year. 

(3) PAYMENT FOR ITEMS REQUIRING FREQUENT AND SUBSTAN-
TIAL SERVICING.— 

(A) IN GENERAL.—Payment for a covered item (such as 
IPPB machines and ventilators, excluding ventilators that 
are either continuous airway pressure devices or intermit-
tent assist devices with continuous airway pressure de-
vices) for which there must be frequent and substantial 
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servicing in order to avoid risk to the patient’s health shall 
be made on a monthly basis for the rental of the item and 
the amount recognized is the amount specified in subpara-
graph (B). 

(B) PAYMENT AMOUNT.—For purposes of subparagraph 
(A), the amount specified in this subparagraph, with re-
spect to an item or device furnished in a carrier service 
area— 

(i) in 1989 and in 1990 is the average reasonable 
charge in the area for the rental of the item or device 
for the 12-month period ending with June 1987, in-
creased by the percentage increase in the consumer 
price index for all urban consumers (U.S. city average) 
for the 6-month period ending with December 1987; 

(ii) in 1991 is the sum of (I) 67 percent of the local 
payment amount for the item or device computed 
under subparagraph (C)(i)(I) for 1991, and (II) 33 per-
cent of the national limited payment amount for the 
item or device computed under subparagraph (C)(ii) 
for 1991; 

(iii) in 1992 is the sum of (I) 33 percent of the local 
payment amount for the item or device computed 
under subparagraph (C)(i)(II) for 1992, and (II) 67 per-
cent of the national limited payment amount for the 
item or device computed under subparagraph (C)(ii) 
for 1992; and 

(iv) in 1993 and each subsequent year is the na-
tional limited payment amount for the item or device 
computed under subparagraph (C)(ii) for that year. 

(C) COMPUTATION OF LOCAL PAYMENT AMOUNT AND NA-
TIONAL LIMITED PAYMENT AMOUNT.—For purposes of sub-
paragraph (B)— 

(i) the local payment amount for an item or device 
for a year is equal to— 

(I) for 1991, the amount specified in subpara-
graph (B)(i) for 1990 increased by the covered 
item update for 1991, and 

(II) for 1992, 1993, and 1994 the amount deter-
mined under this clause for the preceding year in-
creased by the covered item update for the year; 
and 

(ii) the national limited payment amount for an item 
or device for a year is equal to— 

(I) for 1991, the local payment amount deter-
mined under clause (i) for such item or device for 
that year, except that the national limited pay-
ment amount may not exceed 100 percent of the 
weighted average of all local payment amounts de-
termined under such clause for such item for that 
year and may not be less than 85 percent of the 
weighted average of all local payment amounts de-
termined under such clause for such item, 

(II) for 1992 and 1993, the amount determined 
under this clause for the preceding year increased 
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by the covered item update for such subsequent 
year, 

(III) for 1994, the local payment amount deter-
mined under clause (i) for such item or device for 
that year, except that the national limited pay-
ment amount may not exceed 100 percent of the 
median of all local payment amounts determined 
under such clause for such item for that year and 
may not be less than 85 percent of the median of 
all local payment amounts determined under such 
clause for such item or device for that year, and 

(IV) for each subsequent year, the amount de-
termined under this clause for the preceding year 
increased by the covered item update for such sub-
sequent year. 

(4) PAYMENT FOR CERTAIN CUSTOMIZED ITEMS.—Payment 
with respect to a covered item that is uniquely constructed or 
substantially modified to meet the specific needs of an indi-
vidual patient, and for that reason cannot be grouped with 
similar items for purposes of payment under this title, shall be 
made in a lump-sum amount (A) for the purchase of the item 
in a payment amount based upon the carrier’s individual con-
sideration for that item, and (B) for the reasonable and nec-
essary maintenance and servicing for parts and labor not cov-
ered by the supplier’s or manufacturer’s warranty, when nec-
essary during the period of medical need, and the amount rec-
ognized for such maintenance and servicing shall be paid on a 
lump-sum, as needed basis based upon the carrier’s individual 
consideration for that item. In the case of a wheelchair fur-
nished on or after January 1, 1992, the wheelchair shall be 
treated as a customized item for purposes of this paragraph if 
the wheelchair has been measured, fitted, or adapted in consid-
eration of the patient’s body size, disability, period of need, or 
intended use, and has been assembled by a supplier or ordered 
from a manufacturer who makes available customized features, 
modifications, or components for wheelchairs that are intended 
for an individual patient’s use in accordance with instructions 
from the patient’s physician. 

(5) PAYMENT FOR OXYGEN AND OXYGEN EQUIPMENT.— 
(A) IN GENERAL.—Payment for oxygen and oxygen equip-

ment shall be made on a monthly basis in the monthly 
payment amount recognized under paragraph (9) for oxy-
gen and oxygen equipment (other than portable oxygen 
equipment), subject to subparagraphs (B), (C), (E), and (F). 

(B) ADD-ON FOR PORTABLE OXYGEN EQUIPMENT.—When 
portable oxygen equipment is used, but subject to subpara-
graph (D), the payment amount recognized under subpara-
graph (A) shall be increased by the monthly payment 
amount recognized under paragraph (9) for portable oxy-
gen equipment. 

(C) VOLUME ADJUSTMENT.—When the attending physi-
cian prescribes an oxygen flow rate— 

(i) exceeding 4 liters per minute, the payment 
amount recognized under subparagraph (A), subject to 
subparagraph (D), shall be increased by 50 percent, or 
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(ii) of less than 1 liter per minute, the payment 
amount recognized under subparagraph (A) shall be 
decreased by 50 percent. 

(D) LIMIT ON ADJUSTMENT.—When portable oxygen 
equipment is used and the attending physician prescribes 
an oxygen flow rate exceeding 4 liters per minute, there 
shall only be an increase under either subparagraph (B) or 
(C), whichever increase is larger, and not under both such 
subparagraphs. 

(E) RECERTIFICATION FOR PATIENTS RECEIVING HOME OX-
YGEN THERAPY.—In the case of a patient receiving home 
oxygen therapy services who, at the time such services are 
initiated, has an initial arterial blood gas value at or above 
a partial pressure of 56 or an arterial oxygen saturation at 
or above 89 percent (or such other values, pressures, or cri-
teria as the Secretary may specify) no payment may be 
made under this part for such services after the expiration 
of the 90-day period that begins on the date the patient 
first receives such services unless the patient’s attending 
physician certifies that, on the basis of a follow-up test of 
the patient’s arterial blood gas value or arterial oxygen 
saturation conducted during the final 30 days of such 90- 
day period, there is a medical need for the patient to con-
tinue to receive such services. 

(F) RENTAL CAP.— 
(i) IN GENERAL.—Payment for oxygen equipment (in-

cluding portable oxygen equipment) under this para-
graph may not extend over a period of continuous use 
(as determined by the Secretary) of longer than 36 
months. 

(ii) PAYMENTS AND RULES AFTER RENTAL CAP.—After 
the 36th continuous month during which payment is 
made for the equipment under this paragraph— 

(I) the supplier furnishing such equipment 
under this subsection shall continue to furnish the 
equipment during any period of medical need for 
the remainder of the reasonable useful lifetime of 
the equipment, as determined by the Secretary; 

(II) payments for oxygen shall continue to be 
made in the amount recognized for oxygen under 
paragraph (9) for the period of medical need; and 

(III) maintenance and servicing payments shall, 
if the Secretary determines such payments are 
reasonable and necessary, be made (for parts and 
labor not covered by the supplier’s or manufactur-
er’s warranty, as determined by the Secretary to 
be appropriate for the equipment), and such pay-
ments shall be in an amount determined to be ap-
propriate by the Secretary. 

(6) PAYMENT FOR OTHER COVERED ITEMS (OTHER THAN DURA-
BLE MEDICAL EQUIPMENT).—Payment for other covered items 
(other than durable medical equipment and other covered 
items described in paragraph (3), (4), or (5)) shall be made in 
a lump-sum amount for the purchase of the item in the 
amount of the purchase price recognized under paragraph (8). 
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(7) PAYMENT FOR OTHER ITEMS OF DURABLE MEDICAL EQUIP-
MENT.— 

(A) PAYMENT.—In the case of an item of durable medical 
equipment not described in paragraphs (2) through (6), the 
following rules shall apply: 

(i) RENTAL.— 
(I) IN GENERAL.—Except as provided in clause 

(iii), payment for the item shall be made on a 
monthly basis for the rental of the item during the 
period of medical need (but payments under this 
clause may not extend over a period of continuous 
use (as determined by the Secretary) of longer 
than 13 months). 

(II) PAYMENT AMOUNT.—Subject to subclause 
(III) and subparagraph (B), the amount recognized 
for the item, for each of the first 3 months of such 
period, is 10 percent of the purchase price recog-
nized under paragraph (8) with respect to the 
item, and, for each of the remaining months of 
such period, is 7.5 percent of such purchase price. 

(III) SPECIAL RULE FOR POWER-DRIVEN WHEEL-
CHAIRS.—For purposes of payment for power-driv-
en wheelchairs, subclause (II) shall be applied by 
substituting ‘‘15 percent’’ and ‘‘6 percent’’ for ‘‘10 
percent’’ and ‘‘7.5 percent’’, respectively. 

(ii) OWNERSHIP AFTER RENTAL.—On the first day 
that begins after the 13th continuous month during 
which payment is made for the rental of an item 
under clause (i), the supplier of the item shall transfer 
title to the item to the individual. 

(iii) PURCHASE AGREEMENT OPTION FOR COMPLEX, RE-
HABILITATIVE POWER-DRIVEN WHEELCHAIRS.—In the 
case of a complex, rehabilitative power-driven wheel-
chair, at the time the supplier furnishes the item, the 
supplier shall offer the individual the option to pur-
chase the item, and payment for such item shall be 
made on a lump-sum basis if the individual exercises 
such option. 

(iv) MAINTENANCE AND SERVICING.—After the sup-
plier transfers title to the item under clause (ii) or in 
the case of a power-driven wheelchair for which a pur-
chase agreement has been entered into under clause 
(iii), maintenance and servicing payments shall, if the 
Secretary determines such payments are reasonable 
and necessary, be made (for parts and labor not cov-
ered by the supplier’s or manufacturer’s warranty, as 
determined by the Secretary to be appropriate for the 
particular type of durable medical equipment), and 
such payments shall be in an amount determined to 
be appropriate by the Secretary. 

(B) RANGE FOR RENTAL AMOUNTS.— 
(i) FOR 1989.—For items furnished during 1989, the 

payment amount recognized under subparagraph (A)(i) 
shall not be more than 115 percent, and shall not be 
less than 85 percent, of the prevailing charge estab-
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lished for rental of the item in January 1987, in-
creased by the percentage increase in the consumer 
price index for all urban consumers (U.S. city average) 
for the 6-month period ending with December 1987. 

(ii) FOR 1990.—For items furnished during 1990, 
clause (i) shall apply in the same manner as it applies 
to items furnished during 1989. 

(C) REPLACEMENT OF ITEMS.— 
(i) ESTABLISHMENT OF REASONABLE USEFUL LIFE-

TIME.—In accordance with clause (iii), the Secretary 
shall determine and establish a reasonable useful life-
time for items of durable medical equipment for which 
payment may be made under this paragraph. 

(ii) PAYMENT FOR REPLACEMENT ITEMS.—If the rea-
sonable lifetime of such an item, as so established, has 
been reached during a continuous period of medical 
need, or the carrier determines that the item is lost or 
irreparably damaged, the patient may elect to have 
payment for an item serving as a replacement for such 
item made— 

(I) on a monthly basis for the rental of the re-
placement item in accordance with subparagraph 
(A); or 

(II) in the case of an item for which a purchase 
agreement has been entered into under subpara-
graph (A)(iii), in a lump-sum amount for the pur-
chase of the item. 

(iii) LENGTH OF REASONABLE USEFUL LIFETIME.—The 
reasonable useful lifetime of an item of durable med-
ical equipment under this subparagraph shall be equal 
to 5 years, except that, if the Secretary determines 
that, on the basis of prior experience in making pay-
ments for such an item under this title, a reasonable 
useful lifetime of 5 years is not appropriate with re-
spect to a particular item, the Secretary shall estab-
lish an alternative reasonable lifetime for such item. 

(8) PURCHASE PRICE RECOGNIZED FOR MISCELLANEOUS DE-
VICES AND ITEMS.—For purposes of paragraphs (6) and (7), the 
amount that is recognized under this paragraph as the pur-
chase price for a covered item is the amount described in sub-
paragraph (C) of this paragraph, determined as follows: 

(A) COMPUTATION OF LOCAL PURCHASE PRICE.—Each car-
rier under section 1842 shall compute a base local pur-
chase price for the item as follows: 

(i) The carrier shall compute a base local purchase 
price, for each item described— 

(I) in paragraph (6) equal to the average reason-
able charge in the locality for the purchase of the 
item for the 12-month period ending with June 
1987, or 

(II) in paragraph (7) equal to the average of the 
purchase prices on the claims submitted on an as-
signment-related basis for the unused item sup-
plied during the 6-month period ending with De-
cember 1986. 
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(ii) The carrier shall compute a local purchase price, 
with respect to the furnishing of each particular 
item— 

(I) in 1989 and 1990, equal to the base local 
purchase price computed under clause (i) in-
creased by the percentage increase in the con-
sumer price index for all urban consumers (U.S. 
city average) for the 6-month period ending with 
December 1987, 

(II) in 1991, equal to the local purchase price 
computed under this clause for the previous year, 
increased by the covered item update for 1991, 
and decreased by the percentage by which the av-
erage of the reasonable charges for claims paid for 
all items described in paragraph (7) is lower than 
the average of the purchase prices submitted for 
such items during the final 9 months of 1988; or 

(III) in 1992, 1993, and 1994 equal to the local 
purchase price computed under this clause for the 
previous year increased by the covered item up-
date for the year. 

(B) COMPUTATION OF NATIONAL LIMITED PURCHASE 
PRICE.—With respect to the furnishing of a particular item 
in a year, the Secretary shall compute a national limited 
purchase price— 

(i) for 1991, equal to the local purchase price com-
puted under subparagraph (A)(ii) for the item for the 
year, except that such national limited purchase price 
may not exceed 100 percent of the weighted average of 
all local purchase prices for the item computed under 
such subparagraph for the year, and may not be less 
than 85 percent of the weighted average of all local 
purchase prices for the item computed under such sub-
paragraph for the year; 

(ii) for 1992 and 1993, the amount determined under 
this subparagraph for the preceding year increased by 
the covered item update for such subsequent year; 

(iii) for 1994, the local purchase price computed 
under subparagraph (A)(ii) for the item for the year, 
except that such national limited purchase price may 
not exceed 100 percent of the median of all local pur-
chase prices computed for the item under such sub-
paragraph for the year and may not be less than 85 
percent of the median of all local purchase prices com-
puted under such subparagraph for the item for the 
year; and 

(iv) for each subsequent year, equal to the amount 
determined under this subparagraph for the preceding 
year increased by the covered item update for such 
subsequent year. 

(C) PURCHASE PRICE RECOGNIZED.—For purposes of para-
graphs (6) and (7), the amount that is recognized under 
this paragraph as the purchase price for each item fur-
nished— 
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(i) in 1989 or 1990, is 100 percent of the local pur-
chase price computed under subparagraph (A)(ii)(I); 

(ii) in 1991, is the sum of (I) 67 percent of the local 
purchase price computed under subparagraph 
(A)(ii)(II) for 1991, and (II) 33 percent of the national 
limited purchase price computed under subparagraph 
(B) for 1991; 

(iii) in 1992, is the sum of (I) 33 percent of the local 
purchase price computed under subparagraph 
(A)(ii)(III) for 1992, and (II) 67 percent of the national 
limited purchase price computed under subparagraph 
(B) for 1992; and 

(iv) in 1993 or a subsequent year, is the national 
limited purchase price computed under subparagraph 
(B) for that year. 

(9) MONTHLY PAYMENT AMOUNT RECOGNIZED WITH RESPECT 
TO OXYGEN AND OXYGEN EQUIPMENT.—For purposes of para-
graph (5), the amount that is recognized under this paragraph 
for payment for oxygen and oxygen equipment is the monthly 
payment amount described in subparagraph (C) of this para-
graph. Such amount shall be computed separately (i) for all 
items of oxygen and oxygen equipment (other than portable ox-
ygen equipment) and (ii) for portable oxygen equipment (each 
such group referred to in this paragraph as an ‘‘item’’). 

(A) COMPUTATION OF LOCAL MONTHLY PAYMENT RATE.— 
Each carrier under this section shall compute a base local 
payment rate for each item as follows: 

(i) The carrier shall compute a base local average 
monthly payment rate per beneficiary as an amount 
equal to (I) the total reasonable charges for the item 
during the 12-month period ending with December 
1986, divided by (II) the total number of months for all 
beneficiaries receiving the item in the area during the 
12-month period for which the carrier made payment 
for the item under this title. 

(ii) The carrier shall compute a local average month-
ly payment rate for the item applicable— 

(I) to 1989 and 1990, equal to 95 percent of the 
base local average monthly payment rate com-
puted under clause (i) for the item increased by 
the percentage increase in the consumer price 
index for all urban consumers (U.S. city average) 
for the 6-month period ending with December 
1987, or 

(II) to 1991, 1992, 1993, and 1994 equal to the 
local average monthly payment rate computed 
under this clause for the item for the previous 
year increased by the covered item increase for 
the year. 

(B) COMPUTATION OF NATIONAL LIMITED MONTHLY PAY-
MENT RATE.—With respect to the furnishing of an item in 
a year, the Secretary shall compute a national limited 
monthly payment rate equal to— 

(i) for 1991, the local monthly payment rate com-
puted under subparagraph (A)(ii)(II) for the item for 
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the year, except that such national limited monthly 
payment rate may not exceed 100 percent of the 
weighted average of all local monthly payment rates 
computed for the item under such subparagraph for 
the year, and may not be less than 85 percent of the 
weighted average of all local monthly payment rates 
computed for the item under such subparagraph for 
the year; 

(ii) for 1992 and 1993, the amount determined under 
this subparagraph for the preceding year increased by 
the covered item update for such subsequent year; 

(iii) for 1994, the local monthly payment rate com-
puted under subparagraph (A)(ii) for the item for the 
year, except that such national limited monthly pay-
ment rate may not exceed 100 percent of the median 
of all local monthly payment rates computed for the 
item under such subparagraph for the year and may 
not be less than 85 percent of the median of all local 
monthly payment rates computed for the item under 
such subparagraph for the year; 

(iv) for 1995, 1996, and 1997, equal to the amount 
determined under this subparagraph for the preceding 
year increased by the covered item update for such 
subsequent year; 

(v) for 1998, 75 percent of the amount determined 
under this subparagraph for 1997; and 

(vi) for 1999 and each subsequent year, 70 percent 
of the amount determined under this subparagraph for 
1997. 

(C) MONTHLY PAYMENT AMOUNT RECOGNIZED.—For pur-
poses of paragraph (5), the amount that is recognized 
under this paragraph as the base monthly payment 
amount for each item furnished— 

(i) in 1989 and in 1990, is 100 percent of the local 
average monthly payment rate computed under sub-
paragraph (A)(ii) for the item; 

(ii) in 1991, is the sum of (I) 67 percent of the local 
average monthly payment rate computed under sub-
paragraph (A)(ii)(II) for the item for 1991, and (II) 33 
percent of the national limited monthly payment rate 
computed under subparagraph (B)(i) for the item for 
1991; 

(iii) in 1992, is the sum of (I) 33 percent of the local 
average monthly payment rate computed under sub-
paragraph (A)(ii)(II) for the item for 1992, and (II) 67 
percent of the national limited monthly payment rate 
computed under subparagraph (B)(ii) for the item for 
1992; and 

(iv) in a subsequent year, is the national limited 
monthly payment rate computed under subparagraph 
(B) for the item for that year. 

(10) EXCEPTIONS AND ADJUSTMENTS.— 
(A) AREAS OUTSIDE CONTINENTAL UNITED STATES.—Ex-

ceptions to the amounts recognized under the previous pro-
visions of this subsection shall be made to take into ac-
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count the unique circumstances of covered items furnished 
in Alaska, Hawaii, or Puerto Rico. 

(B) ADJUSTMENT FOR INHERENT REASONABLENESS.—The 
Secretary is authorized to apply the provisions of para-
graphs (8) and (9) of section 1842(b) to covered items and 
suppliers of such items and payments under this sub-
section in an area and with respect to covered items and 
services for which the Secretary does not make a payment 
amount adjustment under paragraph (1)(F). 

(C) TRANSCUTANEOUS ELECTRICAL NERVE STIMULATOR 
(TENS).—In order to permit an attending physician time to 
determine whether the purchase of a transcutaneous elec-
trical nerve stimulator is medically appropriate for a par-
ticular patient, the Secretary may determine an appro-
priate payment amount for the initial rental of such item 
for a period of not more than 2 months. If such item is 
subsequently purchased, the payment amount with respect 
to such purchase is the payment amount determined under 
paragraph (2). 

(11) IMPROPER BILLING AND REQUIREMENT OF PHYSICIAN 
ORDER.— 

(A) IMPROPER BILLING FOR CERTAIN RENTAL ITEMS.—Not-
withstanding any other provision of this title, a supplier of 
a covered item for which payment is made under this sub-
section and which is furnished on a rental basis shall con-
tinue to supply the item without charge (other than a 
charge provided under this subsection for the maintenance 
and servicing of the item) after rental payments may no 
longer be made under this subsection. If a supplier know-
ingly and willfully violates the previous sentence, the Sec-
retary may apply sanctions against the supplier under sec-
tion 1842(j)(2) in the same manner such sanctions may 
apply with respect to a physician. 

(B) REQUIREMENT OF PHYSICIAN ORDER.— 
(i) IN GENERAL.—The Secretary is authorized to re-

quire, for specified covered items, that payment may 
be made under this subsection with respect to the item 
only if a physician enrolled under section 1866(j) or an 
eligible professional under section 1848(k)(3)(B) that is 
enrolled under section 1866(j) has communicated to 
the supplier, before delivery of the item, a written 
order for the item. 

(ii) REQUIREMENT FOR FACE TO FACE ENCOUNTER.— 
The Secretary shall require that such an order be 
written pursuant to a physician, a physician assistant, 
a nurse practitioner, or a clinical nurse specialist (as 
those terms are defined in section 1861(aa)(5)) docu-
menting such physician, physician assistant, practi-
tioner, or specialist has had a face-to-face encounter 
(including through use of telehealth under subsection 
(m) and other than with respect to encounters that are 
incident to services involved) with the individual in-
volved during the 6-month period preceding such writ-
ten order, or other reasonable timeframe as deter-
mined by the Secretary. 
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(12) REGIONAL CARRIERS.—The Secretary may designate, by 
regulation under section 1842, one carrier for one or more en-
tire regions to process all claims within the region for covered 
items under this section. 

(13) COVERED ITEM.—In this subsection, the term ‘‘covered 
item’’ means durable medical equipment (as defined in section 
1861(n)), including such equipment described in section 
1861(m)(5), but not including implantable items for which pay-
ment may be made under section 1833(t). 

(14) COVERED ITEM UPDATE.—In this subsection, the term 
‘‘covered item update’’ means, with respect to a year— 

(A) for 1991 and 1992, the percentage increase in the 
consumer price index for all urban consumers (U.S. city 
average) for the 12-month period ending with June of the 
previous year reduced by 1 percentage point; 

(B) for 1993, 1994, 1995, 1996, and 1997, the percentage 
increase in the consumer price index for all urban con-
sumers (U.S. city average) for the 12-month period ending 
with June of the previous year; 

(C) for each of the years 1998 through 2000, 0 percent-
age points; 

(D) for 2001, the percentage increase in the consumer 
price index for all urban consumers (U.S. city average) for 
the 12-month period ending with June 2000; 

(E) for 2002, 0 percentage points; 
(F) for 2003, the percentage increase in the consumer 

price index for all urban consumers (U.S. urban average) 
for the 12-month period ending with June of 2002; 

(G) for 2004 through 2006— 
(i) subject to clause (ii), in the case of class III med-

ical devices described in section 513(a)(1)(C) of the 
Federal Food, Drug, and Cosmetic Act (21 U.S.C. 
360(c)(1)(C)), the percentage increase described in sub-
paragraph (B) for the year involved; and 

(ii) in the case of covered items not described in 
clause (i), 0 percentage points; 

(H) for 2007— 
(i) subject to clause (ii), in the case of class III med-

ical devices described in section 513(a)(1)(C) of the 
Federal Food, Drug, and Cosmetic Act (21 U.S.C. 
360(c)(1)(C)), the percentage change determined by the 
Secretary to be appropriate taking into account rec-
ommendations contained in the report of the Comp-
troller General of the United States under section 
302(c)(1)(B) of the Medicare Prescription Drug, Im-
provement, and Modernization Act of 2003; and 

(ii) in the case of covered items not described in 
clause (i), 0 percentage points; 

(I) for 2008— 
(i) subject to clause (ii), in the case of class III med-

ical devices described in section 513(a)(1)(C) of the 
Federal Food, Drug, and Cosmetic Act (21 U.S.C. 
360(c)(1)(C)), the percentage increase described in sub-
paragraph (B) (as applied to the payment amount for 
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2007 determined after the application of the percent-
age change under subparagraph (H)(i)); and 

(ii) in the case of covered items not described in 
clause (i), 0 percentage points; 

(J) for 2009— 
(i) in the case of items and services furnished in any 

geographic area, if such items or services were se-
lected for competitive acquisition in any area under 
the competitive acquisition program under section 
1847(a)(1)(B)(i)(I) before July 1, 2008, including re-
lated accessories but only if furnished with such items 
and services selected for such competition and diabetic 
supplies but only if furnished through mail order, - 9.5 
percent; or 

(ii) in the case of other items and services, the per-
centage increase in the consumer price index for all 
urban consumers (U.S. urban average) for the 12- 
month period ending with June 2008; 

(K) for 2010, the percentage increase in the consumer 
price index for all urban consumers (U.S. urban average) 
for the 12-month period ending with June of the previous 
year; and 

(L) for 2011 and each subsequent year— 
(i) the percentage increase in the consumer price 

index for all urban consumers (United States city av-
erage) for the 12-month period ending with June of 
the previous year, reduced by— 

(ii) the productivity adjustment described in section 
1886(b)(3)(B)(xi)(II). 

The application of subparagraph (L)(ii) may result in the cov-
ered item update under this paragraph being less than 0.0 for 
a year, and may result in payment rates under this subsection 
for a year being less than such payment rates for the preceding 
year. 

(15) ADVANCE DETERMINATIONS OF COVERAGE FOR CERTAIN 
ITEMS.— 

(A) DEVELOPMENT OF LISTS OF ITEMS BY SECRETARY.— 
The Secretary may develop and periodically update a list 
of items for which payment may be made under this sub-
section that the Secretary determines, on the basis of prior 
payment experience, are frequently subject to unnecessary 
utilization throughout a carrier’s entire service area or a 
portion of such area. 

(B) DEVELOPMENT OF LISTS OF SUPPLIERS BY SEC-
RETARY.—The Secretary may develop and periodically up-
date a list of suppliers of items for which payment may be 
made under this subsection with respect to whom— 

(i) the Secretary has found that a substantial num-
ber of claims for payment under this part for items 
furnished by the supplier have been denied on the 
basis of the application of section 1862(a)(1); or 

(ii) the Secretary has identified a pattern of over-
utilization resulting from the business practice of the 
supplier. 
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(C) DETERMINATIONS OF COVERAGE IN ADVANCE.—A car-
rier shall determine in advance of delivery of an item 
whether payment for the item may not be made because 
the item is not covered or because of the application of sec-
tion 1862(a)(1) if— 

(i) the item is included on the list developed by the 
Secretary under subparagraph (A); 

(ii) the item is furnished by a supplier included on 
the list developed by the Secretary under subpara-
graph (B); or 

(iii) the item is a customized item (other than inex-
pensive items specified by the Secretary) and the pa-
tient to whom the item is to be furnished or the sup-
plier requests that such advance determination be 
made. 

(16) DISCLOSURE OF INFORMATION AND SURETY BOND.—The 
Secretary shall not provide for the issuance (or renewal) of a 
provider number for a supplier of durable medical equipment, 
for purposes of payment under this part for durable medical 
equipment furnished by the supplier, unless the supplier pro-
vides the Secretary on a continuing basis— 

(A) with— 
(i) full and complete information as to the identity 

of each person with an ownership or control interest 
(as defined in section 1124(a)(3)) in the supplier or in 
any subcontractor (as defined by the Secretary in reg-
ulations) in which the supplier directly or indirectly 
has a 5 percent or more ownership interest; and 

(ii) to the extent determined to be feasible under 
regulations of the Secretary, the name of any dis-
closing entity (as defined in section 1124(a)(2)) with 
respect to which a person with such an ownership or 
control interest in the supplier is a person with such 
an ownership or control interest in the disclosing enti-
ty; and 

(B) with a surety bond in a form specified by the Sec-
retary and in an amount that is not less than $50,000 that 
the Secretary determines is commensurate with the vol-
ume of the billing of the supplier. 

The Secretary may waive the requirement of a bond under sub-
paragraph (B) in the case of a supplier that provides a com-
parable surety bond under State law. The Secretary, at the 
Secretary’s discretion, may impose the requirements of the 
first sentence with respect to some or all providers of items or 
services under part A or some or all suppliers or other persons 
(other than physicians or other practitioners, as defined in sec-
tion 1842(b)(18)(C)) who furnish items or services under this 
part. 

(17) PROHIBITION AGAINST UNSOLICITED TELEPHONE CON-
TACTS BY SUPPLIERS.— 

(A) IN GENERAL.—A supplier of a covered item under 
this subsection may not contact an individual enrolled 
under this part by telephone regarding the furnishing of a 
covered item to the individual unless 1 of the following ap-
plies: 
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(i) The individual has given written permission to 
the supplier to make contact by telephone regarding 
the furnishing of a covered item. 

(ii) The supplier has furnished a covered item to the 
individual and the supplier is contacting the indi-
vidual only regarding the furnishing of such covered 
item. 

(iii) If the contact is regarding the furnishing of a 
covered item other than a covered item already fur-
nished to the individual, the supplier has furnished at 
least 1 covered item to the individual during the 15- 
month period preceding the date on which the supplier 
makes such contact. 

(B) PROHIBITING PAYMENT FOR ITEMS FURNISHED SUBSE-
QUENT TO UNSOLICITED CONTACTS.—If a supplier know-
ingly contacts an individual in violation of subparagraph 
(A), no payment may be made under this part for any item 
subsequently furnished to the individual by the supplier. 

(C) EXCLUSION FROM PROGRAM FOR SUPPLIERS ENGAGING 
IN PATTERN OF UNSOLICITED CONTACTS.—If a supplier 
knowingly contacts individuals in violation of subpara-
graph (A) to such an extent that the supplier’s conduct es-
tablishes a pattern of contacts in violation of such subpara-
graph, the Secretary shall exclude the supplier from par-
ticipation in the programs under this Act, in accordance 
with the procedures set forth in subsections (c), (f), and (g) 
of section 1128. 

(18) REFUND OF AMOUNTS COLLECTED FOR CERTAIN DIS-
ALLOWED ITEMS.— 

(A) IN GENERAL.—If a nonparticipating supplier fur-
nishes to an individual enrolled under this part a covered 
item for which no payment may be made under this part 
by reason of paragraph (17)(B), the supplier shall refund 
on a timely basis to the patient (and shall be liable to the 
patient for) any amounts collected from the patient for the 
item, unless— 

(i) the supplier establishes that the supplier did not 
know and could not reasonably have been expected to 
know that payment may not be made for the item by 
reason of paragraph (17)(B), or 

(ii) before the item was furnished, the patient was 
informed that payment under this part may not be 
made for that item and the patient has agreed to pay 
for that item. 

(B) SANCTIONS.—If a supplier knowingly and willfully 
fails to make refunds in violation of subparagraph (A), the 
Secretary may apply sanctions against the supplier in ac-
cordance with section 1842(j)(2). 

(C) NOTICE.—Each carrier with a contract in effect 
under this part with respect to suppliers of covered items 
shall send any notice of denial of payment for covered 
items by reason of paragraph (17)(B) and for which pay-
ment is not requested on an assignment-related basis to 
the supplier and the patient involved. 
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(D) TIMELY BASIS DEFINED.—A refund under subpara-
graph (A) is considered to be on a timely basis only if— 

(i) in the case of a supplier who does not request re-
consideration or seek appeal on a timely basis, the re-
fund is made within 30 days after the date the sup-
plier receives a denial notice under subparagraph (C), 
or 

(ii) in the case in which such a reconsideration or 
appeal is taken, the refund is made within 15 days 
after the date the supplier receives notice of an ad-
verse determination on reconsideration or appeal. 

(19) CERTAIN UPGRADED ITEMS.— 
(A) INDIVIDUAL’S RIGHT TO CHOOSE UPGRADED ITEM.— 

Notwithstanding any other provision of this title, the Sec-
retary may issue regulations under which an individual 
may purchase or rent from a supplier an item of upgraded 
durable medical equipment for which payment would be 
made under this subsection if the item were a standard 
item. 

(B) PAYMENTS TO SUPPLIER.—In the case of the purchase 
or rental of an upgraded item under subparagraph (A)— 

(i) the supplier shall receive payment under this 
subsection with respect to such item as if such item 
were a standard item; and 

(ii) the individual purchasing or renting the item 
shall pay the supplier an amount equal to the dif-
ference between the supplier’s charge and the amount 
under clause (i). 

In no event may the supplier’s charge for an upgraded 
item exceed the applicable fee schedule amount (if any) for 
such item. 

(C) CONSUMER PROTECTION SAFEGUARDS.—Any regula-
tions under subparagraph (A) shall provide for consumer 
protection standards with respect to the furnishing of up-
graded equipment under subparagraph (A). Such regula-
tions shall provide for— 

(i) determination of fair market prices with respect 
to an upgraded item; 

(ii) full disclosure of the availability and price of 
standard items and proof of receipt of such disclosure 
information by the beneficiary before the furnishing of 
the upgraded item; 

(iii) conditions of participation for suppliers in the 
billing arrangement; 

(iv) sanctions of suppliers who are determined to en-
gage in coercive or abusive practices, including exclu-
sion; and 

(v) such other safeguards as the Secretary deter-
mines are necessary. 

(20) IDENTIFICATION OF QUALITY STANDARDS.— 
(A) IN GENERAL.—Subject to subparagraph (C), the Sec-

retary shall establish and implement quality standards for 
suppliers of items and services described in subparagraph 
(D) to be applied by recognized independent accreditation 
organizations (as designated under subparagraph (B)) and 
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with which such suppliers shall be required to comply in 
order to— 

(i) furnish any such item or service for which pay-
ment is made under this part; and 

(ii) receive or retain a provider or supplier number 
used to submit claims for reimbursement for any such 
item or service for which payment may be made under 
this title. 

(B) DESIGNATION OF INDEPENDENT ACCREDITATION ORGA-
NIZATIONS.—Not later than the date that is 1 year after 
the date on which the Secretary implements the quality 
standards under subparagraph (A), notwithstanding sec-
tion 1865(a), the Secretary shall designate and approve 
one or more independent accreditation organizations for 
purposes of such subparagraph. 

(C) QUALITY STANDARDS.—The quality standards de-
scribed in subparagraph (A) may not be less stringent than 
the quality standards that would otherwise apply if this 
paragraph did not apply and shall include consumer serv-
ices standards. 

(D) ITEMS AND SERVICES DESCRIBED.—The items and 
services described in this subparagraph are the following 
items and services, as the Secretary determines appro-
priate: 

(i) Covered items (as defined in paragraph (13)) for 
which payment may otherwise be made under this 
subsection. 

(ii) Prosthetic devices and orthotics and prosthetics 
described in section 1834(h)(4). 

(iii) Items and services described in section 
1842(s)(2). 

(E) IMPLEMENTATION.—The Secretary may establish by 
program instruction or otherwise the quality standards 
under this paragraph, including subparagraph (F), after 
consultation with representatives of relevant parties. Such 
standards shall be applied prospectively and shall be pub-
lished on the Internet website of the Centers for Medicare 
& Medicaid Services. 

(F) APPLICATION OF ACCREDITATION REQUIREMENT.—In 
implementing quality standards under this paragraph— 

(i) subject to clause (ii) and subparagraph (G), the 
Secretary shall require suppliers furnishing items and 
services described in subparagraph (D) on or after Oc-
tober 1, 2009, directly or as a subcontractor for an-
other entity, to have submitted to the Secretary evi-
dence of accreditation by an accreditation organization 
designated under subparagraph (B) as meeting appli-
cable quality standards, except that the Secretary 
shall not require under this clause pharmacies to ob-
tain such accreditation before January 1, 2010, except 
that the Secretary shall not require a pharmacy to 
have submitted to the Secretary such evidence of ac-
creditation prior to January 1, 2011; and 

(ii) in applying such standards and the accreditation 
requirement of clause (i) with respect to eligible pro-
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fessionals (as defined in section 1848(k)(3)(B)), and in-
cluding such other persons, such as orthotists and 
prosthetists, as specified by the Secretary, furnishing 
such items and services— 

(I) such standards and accreditation require-
ment shall not apply to such professionals and 
persons unless the Secretary determines that the 
standards being applied are designed specifically 
to be applied to such professionals and persons; 
and 

(II) the Secretary may exempt such profes-
sionals and persons from such standards and re-
quirement if the Secretary determines that licens-
ing, accreditation, or other mandatory quality re-
quirements apply to such professionals and per-
sons with respect to the furnishing of such items 
and services. 

(G) APPLICATION OF ACCREDITATION REQUIREMENT TO 
CERTAIN PHARMACIES.— 

(i) IN GENERAL.—With respect to items and services 
furnished on or after January 1, 2011, in imple-
menting quality standards under this paragraph— 

(I) subject to subclause (II), in applying such 
standards and the accreditation requirement of 
subparagraph (F)(i) with respect to pharmacies 
described in clause (ii) furnishing such items and 
services, such standards and accreditation re-
quirement shall not apply to such pharmacies; 
and 

(II) the Secretary may apply to such pharmacies 
an alternative accreditation requirement estab-
lished by the Secretary if the Secretary deter-
mines such alternative accreditation requirement 
is more appropriate for such pharmacies. 

(ii) PHARMACIES DESCRIBED.—A pharmacy described 
in this clause is a pharmacy that meets each of the fol-
lowing criteria: 

(I) The total billings by the pharmacy for such 
items and services under this title are less than 5 
percent of total pharmacy sales, as determined 
based on the average total pharmacy sales for the 
previous 3 calendar years, 3 fiscal years, or other 
yearly period specified by the Secretary. 

(II) The pharmacy has been enrolled under sec-
tion 1866(j) as a supplier of durable medical 
equipment, prosthetics, orthotics, and supplies, 
has been issued (which may include the renewal 
of) a provider number for at least 5 years, and for 
which a final adverse action (as defined in section 
424.57(a) of title 42, Code of Federal Regulations) 
has not been imposed in the past 5 years. 

(III) The pharmacy submits to the Secretary an 
attestation, in a form and manner, and at a time, 
specified by the Secretary, that the pharmacy 
meets the criteria described in subclauses (I) and 
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(II). Such attestation shall be subject to section 
1001 of title 18, United States Code. 

(IV) The pharmacy agrees to submit materials 
as requested by the Secretary, or during the 
course of an audit conducted on a random sample 
of pharmacies selected annually, to verify that the 
pharmacy meets the criteria described in sub-
clauses (I) and (II). Materials submitted under the 
preceding sentence shall include a certification by 
an accountant on behalf of the pharmacy or the 
submission of tax returns filed by the pharmacy 
during the relevant periods, as requested by the 
Secretary. 

(21) SPECIAL PAYMENT RULE FOR SPECIFIED ITEMS AND SUP-
PLIES.— 

(A) IN GENERAL.—Notwithstanding the preceding provi-
sions of this subsection, for specified items and supplies 
(described in subparagraph (B)) furnished during 2005, the 
payment amount otherwise determined under this sub-
section for such specified items and supplies shall be re-
duced by the percentage difference between— 

(i) the amount of payment otherwise determined for 
the specified item or supply under this subsection for 
2002, and 

(ii) the amount of payment for the specified item or 
supply under chapter 89 of title 5, United States Code, 
as identified in the column entitled ‘‘Median FEHP 
Price’’ in the table entitled ‘‘SUMMARY OF MEDI-
CARE PRICES COMPARED TO VA, MEDICAID, RE-
TAIL, AND FEHP PRICES FOR 16 ITEMS’’ included 
in the Testimony of the Inspector General before the 
Senate Committee on Appropriations, June 12, 2002, 
or any subsequent report by the Inspector General. 

(B) SPECIFIED ITEM OR SUPPLY DESCRIBED.—For purposes 
of subparagraph (A), a specified item or supply means oxy-
gen and oxygen equipment, standard wheelchairs (includ-
ing standard power wheelchairs), nebulizers, diabetic sup-
plies consisting of lancets and testing strips, hospital beds, 
and air mattresses, but only if the HCPCS code for the 
item or supply is identified in a table referred to in sub-
paragraph (A)(ii). 

(C) APPLICATION OF UPDATE TO SPECIAL PAYMENT 
AMOUNT.—The covered item update under paragraph (14) 
for specified items and supplies for 2006 and each subse-
quent year shall be applied to the payment amount under 
subparagraph (A) unless payment is made for such items 
and supplies under section 1847. 

(22) SPECIAL PAYMENT RULE FOR DIABETIC SUPPLIES.—Not-
withstanding the preceding provisions of this subsection, for 
purposes of determining the payment amount under this sub-
section for diabetic supplies furnished on or after the first day 
of the calendar quarter during 2013 that is at least 30 days 
after the date of the enactment of this paragraph and before 
the date described in paragraph (1)(H)(ii), the Secretary shall 
recalculate and apply the covered item update under para-
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graph (14) as if subparagraph (J)(i) of such paragraph was 
amended by striking ‘‘but only if furnished through mail 
order’’. 

(b) FEE SCHEDULES FOR RADIOLOGIST SERVICES.— 
(1) DEVELOPMENT.—The Secretary shall develop— 

(A) a relative value scale to serve as the basis for the 
payment for radiologist services under this part, and 

(B) using such scale and appropriate conversion factors 
and subject to subsection (c)(1)(A), fee schedules (on a re-
gional, statewide, locality, or carrier service area basis) for 
payment for radiologist services under this part, to be im-
plemented for such services furnished during 1989. 

(2) CONSULTATION.—In carrying out paragraph (1), the Sec-
retary shall regularly consult closely with the Physician Pay-
ment Review Commission, the American College of Radiology, 
and other organizations representing physicians or suppliers 
who furnish radiologist services and shall share with them the 
data and data analysis being used to make the determinations 
under paragraph (1), including data on variations in current 
medicare payments by geographic area, and by service and 
physician specialty. 

(3) CONSIDERATIONS.—In developing the relative value scale 
and fee schedules under paragraph (1), the Secretary— 

(A) shall take into consideration variations in the cost of 
furnishing such services among geographic areas and 
among different sites where services are furnished, and 

(B) may also take into consideration such other factors 
respecting the manner in which physicians in different 
specialties furnish such services as may be appropriate to 
assure that payment amounts are equitable and designed 
to promote effective and efficient provision of radiologist 
services by physicians in the different specialties. 

(4) SAVINGS.— 
(A) BUDGET NEUTRAL FEE SCHEDULES.—The Secretary 

shall develop preliminary fee schedules for 1989, which are 
designed to result in the same amount of aggregate pay-
ments (net of any coinsurance and deductibles under sec-
tions 1833(a)(1)(J) and 1833(b)) for radiologist services fur-
nished in 1989 as would have been made if this subsection 
had not been enacted. 

(B) INITIAL SAVINGS.—The fee schedules established for 
payment purposes under this subsection for services fur-
nished in 1989 shall be 97 percent of the amounts per-
mitted under these preliminary fee schedules developed 
under subparagraph (A). 

(C) 1990 FEE SCHEDULES.—For radiologist services (other 
than portable X-ray services) furnished under this part 
during 1990, after March 31 of such year, the conversion 
factors used under this subsection shall be 96 percent of 
the conversion factors that applied under this subsection 
as of December 31, 1989. 

(D) 1991 FEE SCHEDULES.—For radiologist services (other 
than portable X-ray services) furnished under this part 
during 1991, the conversion factors used in a locality 
under this subsection shall, subject to clause (vii), be re-
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duced to the adjusted conversion factor for the locality de-
termined as follows: 

(i) NATIONAL WEIGHTED AVERAGE CONVERSION FAC-
TOR.—The Secretary shall estimate the national 
weighted average of the conversion factors used under 
this subsection for services furnished during 1990 be-
ginning on April 1, using the best available data. 

(ii) REDUCED NATIONAL WEIGHTED AVERAGE.—The 
national weighted average estimated under clause (i) 
shall be reduced by 13 percent. 

(iii) COMPUTATION OF 1990 LOCALITY INDEX RELATIVE 
TO NATIONAL AVERAGE.—The Secretary shall establish 
an index which reflects, for each locality, the ratio of 
the conversion factor used in the locality under this 
subsection to the national weighted average estimated 
under clause (i). 

(iv) ADJUSTED CONVERSION FACTOR.—The adjusted 
conversion factor for the professional or technical com-
ponent of a service in a locality is the sum of 1⁄2 of the 
locally-adjusted amount determined under clause (v) 
and 1⁄2 of the GPCI-adjusted amount determined 
under clause (vi). 

(v) LOCALLY-ADJUSTED AMOUNT.—For purposes of 
clause (iv), the locally adjusted amount determined 
under this clause is the product of (I) the national 
weighted average conversion factor computed under 
clause (ii), and (II) the index value established under 
clause (iii) for the locality. 

(vi) GPCI-ADJUSTED AMOUNT.—For purposes of 
clause (iv), the GPCI-adjusted amount determined 
under this clause is the sum of— 

(I) the product of (a) the portion of the reduced 
national weighted average conversion factor com-
puted under clause (ii) which is attributable to 
physician work and (b) the geographic work index 
value for the locality (specified in Addendum C to 
the Model Fee Schedule for Physician Services 
(published on September 4, 1990, 55 Federal Reg-
ister pp. 36238–36243)); and 

(II) the product of (a) the remaining portion of 
the reduced national weighted average conversion 
factor computed under clause (ii), and (b) the geo-
graphic practice cost index value specified in sec-
tion 1842(b)(14)(C)(iv) for the locality. 

In applying this clause with respect to the professional 
component of a service, 80 percent of the conversion 
factor shall be considered to be attributable to physi-
cian work and with respect to the technical component 
of the service, 0 percent shall be considered to be at-
tributable to physician work. 

(vii) LIMITS ON CONVERSION FACTOR.—The conver-
sion factor to be applied to a locality to the profes-
sional or technical component of a service shall not be 
reduced under this subparagraph by more than 9.5 
percent below the conversion factor applied in the lo-
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cality under subparagraph (C) to such component, but 
in no case shall the conversion factor be less than 60 
percent of the national weighted average of the con-
version factors (computed under clause (i)). 

(E) RULE FOR CERTAIN SCANNING SERVICES.—In the case 
of the technical components of magnetic resonance imaging 
(MRI) services and computer assisted tomography (CAT) 
services furnished after December 31, 1990, the amount 
otherwise payable shall be reduced by 10 percent. 

(F) SUBSEQUENT UPDATING.—For radiologist services fur-
nished in subsequent years, the fee schedules shall be the 
schedules for the previous year updated by the percentage 
increase in the MEI (as defined in section 1842(i)(3)) for 
the year. 

(G) NONPARTICIPATING PHYSICIANS AND SUPPLIERS.— 
Each fee schedule so established shall provide that the 
payment rate recognized for nonparticipating physicians 
and suppliers is equal to the appropriate percent (as de-
fined in section 1842(b)(4)(A)(iv)) of the payment rate rec-
ognized for participating physicians and suppliers. 

(5) LIMITING CHARGES OF NONPARTICIPATING PHYSICIANS AND 
SUPPLIERS.— 

(A) IN GENERAL.—In the case of radiologist services fur-
nished after January 1, 1989, for which payment is made 
under a fee schedule under this subsection, if a nonpartici-
pating physician or supplier furnishes the service to an in-
dividual entitled to benefits under this part, the physician 
or supplier may not charge the individual more than the 
limiting charge (as defined in subparagraph (B)). 

(B) LIMITING CHARGE DEFINED.—In subparagraph (A), 
the term ‘‘limiting charge’’ means, with respect to a service 
furnished— 

(i) in 1989, 125 percent of the amount specified for 
the service in the appropriate fee schedule established 
under paragraph (1), 

(ii) in 1990, 120 percent of the amount specified for 
the service in the appropriate fee schedule established 
under paragraph (1), and 

(iii) after 1990, 115 percent of the amount specified 
for the service in the appropriate fee schedule estab-
lished under paragraph (1). 

(C) ENFORCEMENT.—If a physician or supplier knowingly 
and willfully bills in violation of subparagraph (A), the 
Secretary may apply sanctions against such physician or 
supplier in accordance with section 1842(j)(2) in the same 
manner as such sanctions may apply to a physician. 

(6) RADIOLOGIST SERVICES DEFINED.—For the purposes of 
this subsection and section 1833(a)(1)(J), the term ‘‘radiologist 
services’’ only includes radiology services performed by, or 
under the direction or supervision of, a physician— 

(A) who is certified, or eligible to be certified, by the 
American Board of Radiology, or 

(B) for whom radiology services account for at least 50 
percent of the total amount of charges made under this 
part. 
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(c) PAYMENT AND STANDARDS FOR SCREENING MAMMOGRAPHY.— 
(1) IN GENERAL.—With respect to expenses incurred for 

screening mammography (as defined in section 1861(jj)), pay-
ment may be made only— 

(A) for screening mammography conducted consistent 
with the frequency permitted under paragraph (2); and 

(B) if the screening mammography is conducted by a fa-
cility that has a certificate (or provisional certificate) 
issued under section 354 of the Public Health Service Act. 

(2) FREQUENCY COVERED.— 
(A) IN GENERAL.—Subject to revision by the Secretary 

under subparagraph (B)— 
(i) no payment may be made under this part for 

screening mammography performed on a woman 
under 35 years of age; 

(ii) payment may be made under this part for only 
one screening mammography performed on a woman 
over 34 years of age, but under 40 years of age; and 

(iii) in the case of a woman over 39 years of age, 
payment may not be made under this part for screen-
ing mammography performed within 11 months fol-
lowing the month in which a previous screening mam-
mography was performed. 

(B) REVISION OF FREQUENCY.— 
(i) REVIEW.—The Secretary, in consultation with the 

Director of the National Cancer Institute, shall review 
periodically the appropriate frequency for performing 
screening mammography, based on age and such other 
factors as the Secretary believes to be pertinent. 

(ii) REVISION OF FREQUENCY.—The Secretary, taking 
into consideration the review made under clause (i), 
may revise from time to time the frequency with 
which screening mammography may be paid for under 
this subsection. 

(d) FREQUENCY LIMITS AND PAYMENT FOR COLORECTAL CANCER 
SCREENING TESTS.— 

(1) SCREENING FECAL-OCCULT BLOOD TESTS.— 
(A) PAYMENT AMOUNT.—The payment amount for 

colorectal cancer screening tests consisting of screening 
fecal-occult blood tests is equal to the payment amount es-
tablished for diagnostic fecal-occult blood tests under sec-
tion 1833(h). 

(B) FREQUENCY LIMIT.—No payment may be made under 
this part for a colorectal cancer screening test consisting of 
a screening fecal-occult blood test— 

(i) if the individual is under 50 years of age; or 
(ii) if the test is performed within the 11 months 

after a previous screening fecal-occult blood test. 
(2) SCREENING FLEXIBLE SIGMOIDOSCOPIES.— 

(A) FEE SCHEDULE.—With respect to colorectal cancer 
screening tests consisting of screening flexible 
sigmoidoscopies, payment under section 1848 shall be con-
sistent with payment under such section for similar or re-
lated services. 
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(B) PAYMENT LIMIT.—In the case of screening flexible 
sigmoidoscopy services, payment under this part shall not 
exceed such amount as the Secretary specifies, based upon 
the rates recognized for diagnostic flexible sigmoidoscopy 
services. 

(C) FACILITY PAYMENT LIMIT.— 
(i) IN GENERAL.—Notwithstanding subsections 

(i)(2)(A) and (t) of section 1833, in the case of screen-
ing flexible sigmoidoscopy services furnished on or 
after January 1, 1999, that— 

(I) in accordance with regulations, may be per-
formed in an ambulatory surgical center and for 
which the Secretary permits ambulatory surgical 
center payments under this part, and 

(II) are performed in an ambulatory surgical 
center or hospital outpatient department, 

payment under this part shall be based on the lesser 
of the amount under the fee schedule that would apply 
to such services if they were performed in a hospital 
outpatient department in an area or the amount under 
the fee schedule that would apply to such services if 
they were performed in an ambulatory surgical center 
in the same area. 

(ii) LIMITATION ON COINSURANCE.—Notwithstanding 
any other provision of this title, in the case of a bene-
ficiary who receives the services described in clause 
(i)— 

(I) in computing the amount of any applicable 
copayment, the computation of such coinsurance 
shall be based upon the fee schedule under which 
payment is made for the services, and 

(II) the amount of such coinsurance is equal to 
25 percent of the payment amount under the fee 
schedule described in subclause (I). 

(D) SPECIAL RULE FOR DETECTED LESIONS.—If during the 
course of such screening flexible sigmoidoscopy, a lesion or 
growth is detected which results in a biopsy or removal of 
the lesion or growth, payment under this part shall not be 
made for the screening flexible sigmoidoscopy but shall be 
made for the procedure classified as a flexible 
sigmoidoscopy with such biopsy or removal. 

(E) FREQUENCY LIMIT.—No payment may be made under 
this part for a colorectal cancer screening test consisting of 
a screening flexible sigmoidoscopy— 

(i) if the individual is under 50 years of age; or 
(ii) if the procedure is performed within the 47 

months after a previous screening flexible 
sigmoidoscopy or, in the case of an individual who is 
not at high risk for colorectal cancer, if the procedure 
is performed within the 119 months after a previous 
screening colonoscopy. 

(3) SCREENING COLONOSCOPY.— 
(A) FEE SCHEDULE.—With respect to colorectal cancer 

screening test consisting of a screening colonoscopy, pay-
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ment under section 1848 shall be consistent with payment 
amounts under such section for similar or related services. 

(B) PAYMENT LIMIT.—In the case of screening 
colonoscopy services, payment under this part shall not ex-
ceed such amount as the Secretary specifies, based upon 
the rates recognized for diagnostic colonoscopy services. 

(C) FACILITY PAYMENT LIMIT.— 
(i) IN GENERAL.—Notwithstanding subsections 

(i)(2)(A) and (t) of section 1833, in the case of screen-
ing colonoscopy services furnished on or after January 
1, 1999, that are performed in an ambulatory surgical 
center or a hospital outpatient department, payment 
under this part shall be based on the lesser of the 
amount under the fee schedule that would apply to 
such services if they were performed in a hospital out-
patient department in an area or the amount under 
the fee schedule that would apply to such services if 
they were performed in an ambulatory surgical center 
in the same area. 

(ii) LIMITATION ON COINSURANCE.—Notwithstanding 
any other provision of this title, in the case of a bene-
ficiary who receives the services described in clause 
(i)— 

(I) in computing the amount of any applicable 
coinsurance, the computation of such coinsurance 
shall be based upon the fee schedule under which 
payment is made for the services, and 

(II) the amount of such coinsurance is equal to 
25 percent of the payment amount under the fee 
schedule described in subclause (I). 

(D) SPECIAL RULE FOR DETECTED LESIONS.—If during the 
course of such screening colonoscopy, a lesion or growth is 
detected which results in a biopsy or removal of the lesion 
or growth, payment under this part shall not be made for 
the screening colonoscopy but shall be made for the proce-
dure classified as a colonoscopy with such biopsy or re-
moval. 

(E) FREQUENCY LIMIT.—No payment may be made under 
this part for a colorectal cancer screening test consisting of 
a screening colonoscopy for individuals at high risk for 
colorectal cancer if the procedure is performed within the 
23 months after a previous screening colonoscopy or for 
other individuals if the procedure is performed within the 
119 months after a previous screening colonoscopy or with-
in 47 months after a previous screening flexible 
sigmoidoscopy. 

(e) ACCREDITATION REQUIREMENT FOR ADVANCED DIAGNOSTIC IM-
AGING SERVICES.— 

(1) IN GENERAL.— 
(A) IN GENERAL.—Beginning with January 1, 2012, with 

respect to the technical component of advanced diagnostic 
imaging services for which payment is made under the fee 
schedule established under section 1848(b) and that are 
furnished by a supplier, payment may only be made if 
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such supplier is accredited by an accreditation organiza-
tion designated by the Secretary under paragraph (2)(B)(i). 

(B) ADVANCED DIAGNOSTIC IMAGING SERVICES DEFINED.— 
In this subsection, the term ‘‘advanced diagnostic imaging 
services’’ includes— 

(i) diagnostic magnetic resonance imaging, computed 
tomography, and nuclear medicine (including positron 
emission tomography); and 

(ii) such other diagnostic imaging services, including 
services described in section 1848(b)(4)(B) (excluding 
X-ray, ultrasound, and fluoroscopy), as specified by the 
Secretary in consultation with physician specialty or-
ganizations and other stakeholders. 

(C) SUPPLIER DEFINED.—In this subsection, the term 
‘‘supplier’’ has the meaning given such term in section 
1861(d). 

(2) ACCREDITATION ORGANIZATIONS.— 
(A) FACTORS FOR DESIGNATION OF ACCREDITATION ORGA-

NIZATIONS.—The Secretary shall consider the following fac-
tors in designating accreditation organizations under sub-
paragraph (B)(i) and in reviewing and modifying the list of 
accreditation organizations designated pursuant to sub-
paragraph (C): 

(i) The ability of the organization to conduct timely 
reviews of accreditation applications. 

(ii) Whether the organization has established a proc-
ess for the timely integration of new advanced diag-
nostic imaging services into the organization’s accredi-
tation program. 

(iii) Whether the organization uses random site vis-
its, site audits, or other strategies for ensuring accred-
ited suppliers maintain adherence to the criteria de-
scribed in paragraph (3). 

(iv) The ability of the organization to take into ac-
count the capacities of suppliers located in a rural 
area (as defined in section 1886(d)(2)(D)). 

(v) Whether the organization has established rea-
sonable fees to be charged to suppliers applying for ac-
creditation. 

(vi) Such other factors as the Secretary determines 
appropriate. 

(B) DESIGNATION.—Not later than January 1, 2010, the 
Secretary shall designate organizations to accredit sup-
pliers furnishing the technical component of advanced di-
agnostic imaging services. The list of accreditation organi-
zations so designated may be modified pursuant to sub-
paragraph (C). 

(C) REVIEW AND MODIFICATION OF LIST OF ACCREDITA-
TION ORGANIZATIONS.— 

(i) IN GENERAL.—The Secretary shall review the list 
of accreditation organizations designated under sub-
paragraph (B) taking into account the factors under 
subparagraph (A). Taking into account the results of 
such review, the Secretary may, by regulation, modify 
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the list of accreditation organizations designated 
under subparagraph (B). 

(ii) SPECIAL RULE FOR ACCREDITATIONS DONE PRIOR 
TO REMOVAL FROM LIST OF DESIGNATED ACCREDITATION 
ORGANIZATIONS.—In the case where the Secretary re-
moves an organization from the list of accreditation or-
ganizations designated under subparagraph (B), any 
supplier that is accredited by the organization during 
the period beginning on the date on which the organi-
zation is designated as an accreditation organization 
under subparagraph (B) and ending on the date on 
which the organization is removed from such list shall 
be considered to have been accredited by an organiza-
tion designated by the Secretary under subparagraph 
(B) for the remaining period such accreditation is in 
effect. 

(3) CRITERIA FOR ACCREDITATION.—The Secretary shall estab-
lish procedures to ensure that the criteria used by an accredi-
tation organization designated under paragraph (2)(B) to 
evaluate a supplier that furnishes the technical component of 
advanced diagnostic imaging services for the purpose of accred-
itation of such supplier is specific to each imaging modality. 
Such criteria shall include— 

(A) standards for qualifications of medical personnel who 
are not physicians and who furnish the technical compo-
nent of advanced diagnostic imaging services; 

(B) standards for qualifications and responsibilities of 
medical directors and supervising physicians, including 
standards that recognize the considerations described in 
paragraph (4); 

(C) procedures to ensure that equipment used in fur-
nishing the technical component of advanced diagnostic 
imaging services meets performance specifications; 

(D) standards that require the supplier have procedures 
in place to ensure the safety of persons who furnish the 
technical component of advanced diagnostic imaging serv-
ices and individuals to whom such services are furnished; 

(E) standards that require the establishment and main-
tenance of a quality assurance and quality control program 
by the supplier that is adequate and appropriate to ensure 
the reliability, clarity, and accuracy of the technical qual-
ity of diagnostic images produced by such supplier; and 

(F) any other standards or procedures the Secretary de-
termines appropriate. 

(4) RECOGNITION IN STANDARDS FOR THE EVALUATION OF 
MEDICAL DIRECTORS AND SUPERVISING PHYSICIANS.—The stand-
ards described in paragraph (3)(B) shall recognize whether a 
medical director or supervising physician— 

(A) in a particular specialty receives training in ad-
vanced diagnostic imaging services in a residency program; 

(B) has attained, through experience, the necessary ex-
pertise to be a medical director or a supervising physician; 

(C) has completed any continuing medical education 
courses relating to such services; or 
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(D) has met such other standards as the Secretary deter-
mines appropriate. 

(5) RULE FOR ACCREDITATIONS MADE PRIOR TO DESIGNA-
TION.—In the case of a supplier that is accredited before Janu-
ary 1, 2010, by an accreditation organization designated by the 
Secretary under paragraph (2)(B) as of January 1, 2010, such 
supplier shall be considered to have been accredited by an or-
ganization designated by the Secretary under such paragraph 
as of January 1, 2012, for the remaining period such accredita-
tion is in effect. 

(f) REDUCTION IN PAYMENTS FOR PHYSICIAN PATHOLOGY SERVICES 
DURING 1991.— 

(1) IN GENERAL.—For physician pathology services furnished 
under this part during 1991, the prevailing charges used in a 
locality under this part shall be 7 percent below the prevailing 
charges used in the locality under this part in 1990 after 
March 31. 

(2) LIMITATION.—The prevailing charge for the technical and 
professional components of an physician pathology service fur-
nished by a physician through an independent laboratory shall 
not be reduced pursuant to paragraph (1) to the extent that 
such reduction would reduce such prevailing charge below 115 
percent of the prevailing charge for the professional component 
of such service when furnished by a hospital-based physician 
in the same locality. For purposes of the preceding sentence, 
an independent laboratory is a laboratory that is independent 
of a hospital and separate from the attending or consulting 
physicians’ office. 

(g) PAYMENT FOR OUTPATIENT CRITICAL ACCESS HOSPITAL SERV-
ICES.— 

(1) IN GENERAL.—The amount of payment for outpatient crit-
ical access hospital services of a critical access hospital is equal 
to 101 percent of the reasonable costs of the hospital in pro-
viding such services, unless the hospital makes the election 
under paragraph (2). 

(2) ELECTION OF COST-BASED HOSPITAL OUTPATIENT SERVICE 
PAYMENT PLUS FEE SCHEDULE FOR PROFESSIONAL SERVICES.—A 
critical access hospital may elect to be paid for outpatient crit-
ical access hospital services amounts equal to the sum of the 
following, less the amount that such hospital may charge as 
described in section 1866(a)(2)(A): 

(A) FACILITY FEE.—With respect to facility services, not 
including any services for which payment may be made 
under subparagraph (B), 101 percent of the reasonable 
costs of the critical access hospital in providing such serv-
ices. 

(B) FEE SCHEDULE FOR PROFESSIONAL SERVICES.—With 
respect to professional services otherwise included within 
outpatient critical access hospital services, 115 percent of 
such amounts as would otherwise be paid under this part 
if such services were not included in outpatient critical ac-
cess hospital services. Subsections (x) and (y) of section 
1833 shall not be taken into account in determining the 
amounts that would otherwise be paid pursuant to the pre-
ceding sentence. 
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The Secretary may not require, as a condition for applying sub-
paragraph (B) with respect to a critical access hospital, that 
each physician or other practitioner providing professional 
services in the hospital must assign billing rights with respect 
to such services, except that such subparagraph shall not apply 
to those physicians and practitioners who have not assigned 
such billing rights. 

(3) DISREGARDING CHARGES.—The payment amounts under 
this subsection shall be determined without regard to the 
amount of the customary or other charge. 

(4) TREATMENT OF CLINICAL DIAGNOSTIC LABORATORY SERV-
ICES.—No coinsurance, deductible, copayment, or other cost- 
sharing otherwise applicable under this part shall apply with 
respect to clinical diagnostic laboratory services furnished as 
an outpatient critical access hospital service. Nothing in this 
title shall be construed as providing for payment for clinical di-
agnostic laboratory services furnished as part of outpatient 
critical access hospital services, other than on the basis de-
scribed in this subsection. For purposes of the preceding sen-
tence and section 1861(mm)(3), clinical diagnostic laboratory 
services furnished by a critical access hospital shall be treated 
as being furnished as part of outpatient critical access services 
without regard to whether the individual with respect to whom 
such services are furnished is physically present in the critical 
access hospital, or in a skilled nursing facility or a clinic (in-
cluding a rural health clinic) that is operated by a critical ac-
cess hospital, at the time the specimen is collected. 

(5) COVERAGE OF COSTS FOR CERTAIN EMERGENCY ROOM ON- 
CALL PROVIDERS.—In determining the reasonable costs of out-
patient critical access hospital services under paragraphs (1) 
and (2)(A), the Secretary shall recognize as allowable costs, 
amounts (as defined by the Secretary) for reasonable com-
pensation and related costs for physicians, physician assist-
ants, nurse practitioners, and clinical nurse specialists who are 
on-call (as defined by the Secretary) to provide emergency serv-
ices but who are not present on the premises of the critical ac-
cess hospital involved, and are not otherwise furnishing serv-
ices covered under this title and are not on-call at any other 
provider or facility. 

(h) PAYMENT FOR PROSTHETIC DEVICES AND ORTHOTICS AND 
PROSTHETICS.— 

(1) GENERAL RULE FOR PAYMENT.— 
(A) IN GENERAL.—Payment under this subsection for 

prosthetic devices and orthotics and prosthetics shall be 
made in a lump-sum amount for the purchase of the item 
in an amount equal to 80 percent of the payment basis de-
scribed in subparagraph (B). 

(B) PAYMENT BASIS.—Except as provided in subpara-
graphs (C), (E), and (H)(i), the payment basis described in 
this subparagraph is the lesser of— 

(i) the actual charge for the item; or 
(ii) the amount recognized under paragraph (2) as 

the purchase price for the item. 
(C) EXCEPTION FOR CERTAIN PUBLIC HOME HEALTH AGEN-

CIES.—Subparagraph (B)(i) shall not apply to an item fur-
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nished by a public home health agency (or by another 
home health agency which demonstrates to the satisfaction 
of the Secretary that a significant portion of its patients 
are low income) free of charge or at nominal charges to the 
public. 

(D) EXCLUSIVE PAYMENT RULE.—Subject to subparagraph 
(H)(ii), this subsection shall constitute the exclusive provi-
sion of this title for payment for prosthetic devices, 
orthotics, and prosthetics under this part or under part A 
to a home health agency. 

(E) EXCEPTION FOR CERTAIN ITEMS.—Payment for ostomy 
supplies, tracheostomy supplies, and urologicals shall be 
made in accordance with subparagraphs (B) and (C) of sec-
tion 1834(a)(2). 

(F) SPECIAL PAYMENT RULES FOR CERTAIN PROSTHETICS 
AND CUSTOM-FABRICATED ORTHOTICS.— 

(i) IN GENERAL.—No payment shall be made under 
this subsection for an item of custom-fabricated 
orthotics described in clause (ii) or for an item of pros-
thetics unless such item is— 

(I) furnished by a qualified practitioner; and 
(II) fabricated by a qualified practitioner or a 

qualified supplier at a facility that meets such cri-
teria as the Secretary determines appropriate. 

(ii) DESCRIPTION OF CUSTOM-FABRICATED ITEM.— 
(I) IN GENERAL.—An item described in this 

clause is an item of custom-fabricated orthotics 
that requires education, training, and experience 
to custom-fabricate and that is included in a list 
established by the Secretary in subclause (II). 
Such an item does not include shoes and shoe in-
serts. 

(II) LIST OF ITEMS.—The Secretary, in consulta-
tion with appropriate experts in orthotics (includ-
ing national organizations representing manufac-
turers of orthotics), shall establish and update as 
appropriate a list of items to which this subpara-
graph applies. No item may be included in such 
list unless the item is individually fabricated for 
the patient over a positive model of the patient. 

(iii) QUALIFIED PRACTITIONER DEFINED.—In this sub-
paragraph, the term ‘‘qualified practitioner’’ means a 
physician or other individual who— 

(I) is a qualified physical therapist or a qualified 
occupational therapist; 

(II) in the case of a State that provides for the 
licensing of orthotics and prosthetics, is licensed 
in orthotics or prosthetics by the State in which 
the item is supplied; or 

(III) in the case of a State that does not provide 
for the licensing of orthotics and prosthetics, is 
specifically trained and educated to provide or 
manage the provision of prosthetics and custom- 
designed or -fabricated orthotics, and is certified 
by the American Board for Certification in 
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Orthotics and Prosthetics, Inc. or by the Board for 
Orthotist/Prosthetist Certification, or is 
credentialed and approved by a program that the 
Secretary determines, in consultation with appro-
priate experts in orthotics and prosthetics, has 
training and education standards that are nec-
essary to provide such prosthetics and orthotics. 

(iv) QUALIFIED SUPPLIER DEFINED.—In this subpara-
graph, the term ‘‘qualified supplier’’ means any entity 
that is accredited by the American Board for Certifi-
cation in Orthotics and Prosthetics, Inc. or by the 
Board for Orthotist/Prosthetist Certification, or accred-
ited and approved by a program that the Secretary de-
termines has accreditation and approval standards 
that are essentially equivalent to those of such Board. 

(G) REPLACEMENT OF PROSTHETIC DEVICES AND PARTS.— 
(i) IN GENERAL.—Payment shall be made for the re-

placement of prosthetic devices which are artificial 
limbs, or for the replacement of any part of such de-
vices, without regard to continuous use or useful life-
time restrictions if an ordering physician determines 
that the provision of a replacement device, or a re-
placement part of such a device, is necessary because 
of any of the following: 

(I) A change in the physiological condition of the 
patient. 

(II) An irreparable change in the condition of 
the device, or in a part of the device. 

(III) The condition of the device, or the part of 
the device, requires repairs and the cost of such 
repairs would be more than 60 percent of the cost 
of a replacement device, or, as the case may be, of 
the part being replaced. 

(ii) CONFIRMATION MAY BE REQUIRED IF DEVICE OR 
PART BEING REPLACED IS LESS THAN 3 YEARS OLD.—If 
a physician determines that a replacement device, or 
a replacement part, is necessary pursuant to clause 
(i)— 

(I) such determination shall be controlling; and 
(II) such replacement device or part shall be 

deemed to be reasonable and necessary for pur-
poses of section 1862(a)(1)(A); 

except that if the device, or part, being replaced is less 
than 3 years old (calculated from the date on which 
the beneficiary began to use the device or part), the 
Secretary may also require confirmation of necessity of 
the replacement device or replacement part, as the 
case may be. 

(H) APPLICATION OF COMPETITIVE ACQUISITION TO 
ORTHOTICS; LIMITATION OF INHERENT REASONABLENESS AU-
THORITY.—In the case of orthotics described in paragraph 
(2)(C) of section 1847(a) furnished on or after January 1, 
2009, subject to subsection (a)(1)(G), that are included in 
a competitive acquisition program in a competitive acquisi-
tion area under such section— 
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(i) the payment basis under this subsection for such 
orthotics furnished in such area shall be the payment 
basis determined under such competitive acquisition 
program; and 

(ii) subject to subsection (a)(1)(G), the Secretary may 
use information on the payment determined under 
such competitive acquisition programs to adjust the 
payment amount otherwise recognized under subpara-
graph (B)(ii) for an area that is not a competitive ac-
quisition area under section 1847, and in the case of 
such adjustment, paragraphs (8) and (9) of section 
1842(b) shall not be applied. 

(2) PURCHASE PRICE RECOGNIZED.—For purposes of para-
graph (1), the amount that is recognized under this paragraph 
as the purchase price for prosthetic devices, orthotics, and 
prosthetics is the amount described in subparagraph (C) of this 
paragraph, determined as follows: 

(A) COMPUTATION OF LOCAL PURCHASE PRICE.—Each car-
rier under section 1842 shall compute a base local pur-
chase price for the item as follows: 

(i) The carrier shall compute a base local purchase 
price for each item equal to the average reasonable 
charge in the locality for the purchase of the item for 
the 12-month period ending with June 1987. 

(ii) The carrier shall compute a local purchase price, 
with respect to the furnishing of each particular 
item— 

(I) in 1989 and 1990, equal to the base local 
purchase price computed under clause (i) in-
creased by the percentage increase in the con-
sumer price index for all urban consumers (United 
States city average) for the 6-month period ending 
with December 1987, or 

(II) in 1991, 1992 or 1993, equal to the local 
purchase price computed under this clause for the 
previous year increased by the applicable percent-
age increase for the year. 

(B) COMPUTATION OF REGIONAL PURCHASE PRICE.—With 
respect to the furnishing of a particular item in each re-
gion (as defined by the Secretary), the Secretary shall com-
pute a regional purchase price— 

(i) for 1992, equal to the average (weighted by rel-
ative volume of all claims among carriers) of the local 
purchase prices for the carriers in the region computed 
under subparagraph (A)(ii)(II) for the year, and 

(ii) for each subsequent year, equal to the regional 
purchase price computed under this subparagraph for 
the previous year increased by the applicable percent-
age increase for the year. 

(C) PURCHASE PRICE RECOGNIZED.—For purposes of para-
graph (1) and subject to subparagraph (D), the amount 
that is recognized under this paragraph as the purchase 
price for each item furnished— 

(i) in 1989, 1990, or 1991, is 100 percent of the local 
purchase price computed under subparagraph (A)(ii); 
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(ii) in 1992, is the sum of (I) 75 percent of the local 
purchase price computed under subparagraph 
(A)(ii)(II) for 1992, and (II) 25 percent of the regional 
purchase price computed under subparagraph (B) for 
1992; 

(iii) in 1993, is the sum of (I) 50 percent of the local 
purchase price computed under subparagraph 
(A)(ii)(II) for 1993, and (II) 50 percent of the regional 
purchase price computed under subparagraph (B) for 
1993; and 

(iv) in 1994 or a subsequent year, is the regional 
purchase price computed under subparagraph (B) for 
that year. 

(D) RANGE ON AMOUNT RECOGNIZED.—The amount that 
is recognized under subparagraph (C) as the purchase 
price for an item furnished— 

(i) in 1992, may not exceed 125 percent, and may 
not be lower than 85 percent, of the average of the 
purchase prices recognized under such subparagraph 
for all the carrier service areas in the United States 
in that year; and 

(ii) in a subsequent year, may not exceed 120 per-
cent, and may not be lower than 90 percent, of the av-
erage of the purchase prices recognized under such 
subparagraph for all the carrier service areas in the 
United States in that year. 

(3) APPLICABILITY OF CERTAIN PROVISIONS RELATING TO DURA-
BLE MEDICAL EQUIPMENT.—Paragraphs (12) and (17) and sub-
paragraphs (A) and (B) of paragraph (10) and paragraph (11) 
of subsection (a) shall apply to prosthetic devices, orthotics, 
and prosthetics in the same manner as such provisions apply 
to covered items under such subsection. 

(4) DEFINITIONS.—In this subsection— 
(A) the term ‘‘applicable percentage increase’’ means— 

(i) for 1991, 0 percent; 
(ii) for 1992 and 1993, the percentage increase in 

the consumer price index for all urban consumers 
(United States city average) for the 12-month period 
ending with June of the previous year; 

(iii) for 1994 and 1995, 0 percent; 
(iv) for 1996 and 1997, the percentage increase in 

the consumer price index for all urban consumers 
(United States city average) for the 12-month period 
ending with June of the previous year; 

(v) for each of the years 1998 through 2000, 1 per-
cent; 

(vi) for 2001, the percentage increase in the con-
sumer price index for all urban consumers (U.S. city 
average) for the 12-month period ending with June 
2000; 

(vii) for 2002, 1 percent; 
(viii) for 2003, the percentage increase in the con-

sumer price index for all urban consumers (United 
States city average) for the 12-month period ending 
with June of the previous year; 
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(ix) for 2004, 2005, and 2006, 0 percent; 
(x) for for each of 2007 through 2010, the percentage 

increase in the consumer price index for all urban con-
sumers (United States city average) for the 12-month 
period ending with June of the previous year; and 

(xi) for 2011 and each subsequent year— 
(I) the percentage increase in the consumer 

price index for all urban consumers (United States 
city average) for the 12-month period ending with 
June of the previous year, reduced by— 

(II) the productivity adjustment described in 
section 1886(b)(3)(B)(xi)(II). 

(B) the term ‘‘prosthetic devices’’ has the meaning given 
such term in section 1861(s)(8), except that such term does 
not include parenteral and enteral nutrition nutrients, 
supplies, and equipment and does not include an 
implantable item for which payment may be made under 
section 1833(t); and 

(C) the term ‘‘orthotics and prosthetics’’ has the meaning 
given such term in section 1861(s)(9) (and includes shoes 
described in section 1861(s)(12)), but does not include 
intraocular lenses or medical supplies (including catheters, 
catheter supplies, ostomy bags, and supplies related to 
ostomy care) furnished by a home health agency under sec-
tion 1861(m)(5). 

The application of subparagraph (A)(xi)(II) may result in the 
applicable percentage increase under subparagraph (A) being 
less than 0.0 for a year, and may result in payment rates 
under this subsection for a year being less than such payment 
rates for the preceding year. 

(5) DOCUMENTATION CREATED BY ORTHOTISTS AND 
PROSTHETISTS.—For purposes of determining the reasonable-
ness and medical necessity of orthotics and prosthetics, docu-
mentation created by an orthotist or prosthetist shall be con-
sidered part of the individual’s medical record to support docu-
mentation created by eligible professionals described in section 
1848(k)(3)(B). 

(i) PAYMENT FOR SURGICAL DRESSINGS.— 
(1) IN GENERAL.—Payment under this subsection for surgical 

dressings (described in section 1861(s)(5)) shall be made in a 
lump sum amount for the purchase of the item in an amount 
equal to 80 percent of the lesser of— 

(A) the actual charge for the item; or 
(B) a payment amount determined in accordance with 

the methodology described in subparagraphs (B) and (C) of 
subsection (a)(2) (except that in applying such method-
ology, the national limited payment amount referred to in 
such subparagraphs shall be initially computed based on 
local payment amounts using average reasonable charges 
for the 12-month period ending December 31, 1992, in-
creased by the covered item updates described in such sub-
section for 1993 and 1994). 

(2) EXCEPTIONS.—Paragraph (1) shall not apply to surgical 
dressings that are— 
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(A) furnished as an incident to a physician’s professional 
service; or 

(B) furnished by a home health agency. 
(j) REQUIREMENTS FOR SUPPLIERS OF MEDICAL EQUIPMENT AND 

SUPPLIES.— 
(1) ISSUANCE AND RENEWAL OF SUPPLIER NUMBER.— 

(A) PAYMENT.—Except as provided in subparagraph (C), 
no payment may be made under this part after the date 
of the enactment of the Social Security Act Amendments 
of 1994 for items furnished by a supplier of medical equip-
ment and supplies unless such supplier obtains (and re-
news at such intervals as the Secretary may require) a 
supplier number. 

(B) STANDARDS FOR POSSESSING A SUPPLIER NUMBER.—A 
supplier may not obtain a supplier number unless— 

(i) for medical equipment and supplies furnished on 
or after the date of the enactment of the Social Secu-
rity Act Amendments of 1994 and before January 1, 
1996, the supplier meets standards prescribed by the 
Secretary in regulations issued on June 18, 1992; and 

(ii) for medical equipment and supplies furnished on 
or after January 1, 1996, the supplier meets revised 
standards prescribed by the Secretary (in consultation 
with representatives of suppliers of medical equipment 
and supplies, carriers, and consumers) that shall in-
clude requirements that the supplier— 

(I) comply with all applicable State and Federal 
licensure and regulatory requirements; 

(II) maintain a physical facility on an appro-
priate site; 

(III) have proof of appropriate liability insur-
ance; and 

(IV) meet such other requirements as the Sec-
retary may specify. 

(C) EXCEPTION FOR ITEMS FURNISHED AS INCIDENT TO A 
PHYSICIAN’S SERVICE.—Subparagraph (A) shall not apply 
with respect to medical equipment and supplies furnished 
incident to a physician’s service. 

(D) PROHIBITION AGAINST MULTIPLE SUPPLIER NUM-
BERS.—The Secretary may not issue more than one sup-
plier number to any supplier of medical equipment and 
supplies unless the issuance of more than one number is 
appropriate to identify subsidiary or regional entities 
under the supplier’s ownership or control. 

(E) PROHIBITION AGAINST DELEGATION OF SUPPLIER DE-
TERMINATIONS.—The Secretary may not delegate (other 
than by contract under section 1842) the responsibility to 
determine whether suppliers meet the standards necessary 
to obtain a supplier number. 

(2) CERTIFICATES OF MEDICAL NECESSITY.— 
(A) LIMITATION ON INFORMATION PROVIDED BY SUPPLIERS 

ON CERTIFICATES OF MEDICAL NECESSITY.— 
(i) IN GENERAL.—Effective 60 days after the date of 

the enactment of the Social Security Act Amendments 
of 1994, a supplier of medical equipment and supplies 
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may distribute to physicians, or to individuals entitled 
to benefits under this part, a certificate of medical ne-
cessity for commercial purposes which contains no 
more than the following information completed by the 
supplier: 

(I) An identification of the supplier and the ben-
eficiary to whom such medical equipment and 
supplies are furnished. 

(II) A description of such medical equipment 
and supplies. 

(III) Any product code identifying such medical 
equipment and supplies. 

(IV) Any other administrative information 
(other than information relating to the bene-
ficiary’s medical condition) identified by the Sec-
retary. 

(ii) INFORMATION ON PAYMENT AMOUNT AND 
CHARGES.—If a supplier distributes a certificate of 
medical necessity containing any of the information 
permitted to be supplied under clause (i), the supplier 
shall also list on the certificate of medical necessity 
the fee schedule amount and the supplier’s charge for 
the medical equipment or supplies being furnished 
prior to distribution of such certificate to the physi-
cian. 

(iii) PENALTY.—Any supplier of medical equipment 
and supplies who knowingly and willfully distributes a 
certificate of medical necessity in violation of clause (i) 
or fails to provide the information required under 
clause (ii) is subject to a civil money penalty in an 
amount not to exceed $1,000 for each such certificate 
of medical necessity so distributed. The provisions of 
section 1128A (other than subsections (a) and (b)) 
shall apply to civil money penalties under this sub-
paragraph in the same manner as they apply to a pen-
alty or proceeding under section 1128A(a). 

(B) DEFINITION.—For purposes of this paragraph, the 
term ‘‘certificate of medical necessity’’ means a form or 
other document containing information required by the 
carrier to be submitted to show that an item is reasonable 
and necessary for the diagnosis or treatment of illness or 
injury or to improve the functioning of a malformed body 
member. 

(3) COVERAGE AND REVIEW CRITERIA.—The Secretary shall 
annually review the coverage and utilization of items of med-
ical equipment and supplies to determine whether such items 
should be made subject to coverage and utilization review cri-
teria, and if appropriate, shall develop and apply such criteria 
to such items. 

(4) LIMITATION ON PATIENT LIABILITY.—If a supplier of med-
ical equipment and supplies (as defined in paragraph (5))— 

(A) furnishes an item or service to a beneficiary for 
which no payment may be made by reason of paragraph 
(1); 
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(B) furnishes an item or service to a beneficiary for 
which payment is denied in advance under subsection 
(a)(15); or 

(C) furnishes an item or service to a beneficiary for 
which payment is denied under section 1862(a)(1); 

any expenses incurred for items and services furnished to an 
individual by such a supplier not on an assigned basis shall be 
the responsibility of such supplier. The individual shall have 
no financial responsibility for such expenses and the supplier 
shall refund on a timely basis to the individual (and shall be 
liable to the individual for) any amounts collected from the in-
dividual for such items or services. The provisions of subsection 
(a)(18) shall apply to refunds required under the previous sen-
tence in the same manner as such provisions apply to refunds 
under such subsection. 

(5) DEFINITION.—The term ‘‘medical equipment and supplies’’ 
means— 

(A) durable medical equipment (as defined in section 
1861(n)); 

(B) prosthetic devices (as described in section 1861(s)(8)); 
(C) orthotics and prosthetics (as described in section 

1861(s)(9)); 
(D) surgical dressings (as described in section 

1861(s)(5)); 
(E) such other items as the Secretary may determine; 

and 
(F) for purposes of paragraphs (1) and (3)— 

(i) home dialysis supplies and equipment (as de-
scribed in section 1861(s)(2)(F)), 

(ii) immunosuppressive drugs (as described in sec-
tion 1861(s)(2)(J)), 

(iii) therapeutic shoes for diabetics (as described in 
section 1861(s)(12)), 

(iv) oral drugs prescribed for use as an anticancer 
therapeutic agent (as described in section 
1861(s)(2)(Q)), and 

(v) self-administered erythropoetin (as described in 
section 1861(s)(2)(P)). 

(k) PAYMENT FOR OUTPATIENT THERAPY SERVICES AND COM-
PREHENSIVE OUTPATIENT REHABILITATION SERVICES.— 

(1) IN GENERAL.—With respect to services described in sec-
tion 1833(a)(8) or 1833(a)(9) for which payment is determined 
under this subsection, the payment basis shall be— 

(A) for services furnished during 1998, the amount de-
termined under paragraph (2); or 

(B) for services furnished during a subsequent year, 80 
percent of the lesser of— 

(i) the actual charge for the services, or 
(ii) the applicable fee schedule amount (as defined in 

paragraph (3)) for the services. 
(2) PAYMENT IN 1998 BASED UPON ADJUSTED REASONABLE 

COSTS.—The amount under this paragraph for services is the 
lesser of— 

(A) the charges imposed for the services, or 
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(B) the adjusted reasonable costs (as defined in para-
graph (4)) for the services, 

less 20 percent of the amount of the charges imposed for such 
services. 

(3) APPLICABLE FEE SCHEDULE AMOUNT.—In this subsection, 
the term ‘‘applicable fee schedule amount’’ means, with respect 
to services furnished in a year, the amount determined under 
the fee schedule established under section 1848 for such serv-
ices furnished during the year or, if there is no such fee sched-
ule established for such services, the amount determined under 
the fee schedule established for such comparable services as 
the Secretary specifies. 

(4) ADJUSTED REASONABLE COSTS.—In paragraph (2), the 
term ‘‘adjusted reasonable costs’’ means, with respect to any 
services, reasonable costs determined for such services, re-
duced by 10 percent. The 10-percent reduction shall not apply 
to services described in section 1833(a)(8)(B) (relating to serv-
ices provided by hospitals). 

(5) UNIFORM CODING.—For claims for services submitted on 
or after April 1, 1998, for which the amount of payment is de-
termined under this subsection, the claim shall include a code 
(or codes) under a uniform coding system specified by the Sec-
retary that identifies the services furnished. 

(6) RESTRAINT ON BILLING.—The provisions of subparagraphs 
(A) and (B) of section 1842(b)(18) shall apply to therapy serv-
ices for which payment is made under this subsection in the 
same manner as they apply to services provided by a practi-
tioner described in section 1842(b)(18)(C). 

(7) ADJUSTMENT IN DISCOUNT FOR CERTAIN MULTIPLE THER-
APY SERVICES.—In the case of therapy services furnished on or 
after April 1, 2013, and for which payment is made under this 
subsection pursuant to the applicable fee schedule amount (as 
defined in paragraph (3)), instead of the 25 percent multiple 
procedure payment reduction specified in the final rule pub-
lished by the Secretary in the Federal Register on November 
29, 2010, the reduction percentage shall be 50 percent. 

(l) ESTABLISHMENT OF FEE SCHEDULE FOR AMBULANCE SERV-
ICES.— 

(1) IN GENERAL.—The Secretary shall establish a fee sched-
ule for payment for ambulance services whether provided di-
rectly by a supplier or provider or under arrangement with a 
provider under this part through a negotiated rulemaking proc-
ess described in title 5, United States Code, and in accordance 
with the requirements of this subsection. 

(2) CONSIDERATIONS.—In establishing such fee schedule, the 
Secretary shall— 

(A) establish mechanisms to control increases in expend-
itures for ambulance services under this part; 

(B) establish definitions for ambulance services which 
link payments to the type of services provided; 

(C) consider appropriate regional and operational dif-
ferences; 

(D) consider adjustments to payment rates to account for 
inflation and other relevant factors; and 
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(E) phase in the application of the payment rates under 
the fee schedule in an efficient and fair manner consistent 
with paragraph (11), except that such phase-in shall pro-
vide for full payment of any national mileage rate for am-
bulance services provided by suppliers that are paid by 
carriers in any of the 50 States where payment by a car-
rier for such services for all such suppliers in such State 
did not, prior to the implementation of the fee schedule, in-
clude a separate amount for all mileage within the county 
from which the beneficiary is transported. 

(3) SAVINGS.—In establishing such fee schedule, the Sec-
retary shall— 

(A) ensure that the aggregate amount of payments made 
for ambulance services under this part during 2000 does 
not exceed the aggregate amount of payments which would 
have been made for such services under this part during 
such year if the amendments made by section 4531(a) of 
the Balanced Budget Act of 1997 continued in effect, ex-
cept that in making such determination the Secretary 
shall assume an update in such payments for 2002 equal 
to percentage increase in the consumer price index for all 
urban consumers (U.S. city average) for the 12-month pe-
riod ending with June of the previous year reduced in the 
case of 2002 by 1.0 percentage points; 

(B) set the payment amounts provided under the fee 
schedule for services furnished in 2001 and each subse-
quent year at amounts equal to the payment amounts 
under the fee schedule for services furnished during the 
previous year, increased, subject to subparagraph (C) and 
the succeeding sentence of this paragraph, by the percent-
age increase in the consumer price index for all urban con-
sumers (U.S. city average) for the 12-month period ending 
with June of the previous year reduced in the case of 2002 
by 1.0 percentage points; and 

(C) for 2011 and each subsequent year, after deter-
mining the percentage increase under subparagraph (B) 
for the year, reduce such percentage increase by the pro-
ductivity adjustment described in section 
1886(b)(3)(B)(xi)(II). 

The application of subparagraph (C) may result in the percent-
age increase under subparagraph (B) being less than 0.0 for a 
year, and may result in payment rates under the fee schedule 
under this subsection for a year being less than such payment 
rates for the preceding year. 

(4) CONSULTATION.—In establishing the fee schedule for am-
bulance services under this subsection, the Secretary shall con-
sult with various national organizations representing individ-
uals and entities who furnish and regulate ambulance services 
and share with such organizations relevant data in estab-
lishing such schedule. 

(5) LIMITATION ON REVIEW.—There shall be no administra-
tive or judicial review under section 1869 or otherwise of the 
amounts established under the fee schedule for ambulance 
services under this subsection, including matters described in 
paragraph (2). 
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(6) RESTRAINT ON BILLING.—The provisions of subparagraphs 
(A) and (B) of section 1842(b)(18) shall apply to ambulance 
services for which payment is made under this subsection in 
the same manner as they apply to services provided by a prac-
titioner described in section 1842(b)(18)(C). 

(7) CODING SYSTEM.—The Secretary may require the claim 
for any services for which the amount of payment is deter-
mined under this subsection to include a code (or codes) under 
a uniform coding system specified by the Secretary that identi-
fies the services furnished. 

(8) SERVICES FURNISHED BY CRITICAL ACCESS HOSPITALS.— 
Notwithstanding any other provision of this subsection, the 
Secretary shall pay 101 percent of the reasonable costs in-
curred in furnishing ambulance services if such services are 
furnished— 

(A) by a critical access hospital (as defined in section 
1861(mm)(1)), or 

(B) by an entity that is owned and operated by a critical 
access hospital, 

but only if the critical access hospital or entity is the only pro-
vider or supplier of ambulance services that is located within 
a 35-mile drive of such critical access hospital. 

(9) TRANSITIONAL ASSISTANCE FOR RURAL PROVIDERS.—In the 
case of ground ambulance services furnished on or after July 
1, 2001, and before January 1, 2004, for which the transpor-
tation originates in a rural area (as defined in section 
1886(d)(2)(D)) or in a rural census tract of a metropolitan sta-
tistical area (as determined under the most recent modification 
of the Goldsmith Modification, originally published in the Fed-
eral Register on February 27, 1992 (57 Fed. Reg. 6725)), the 
fee schedule established under this subsection shall provide 
that, with respect to the payment rate for mileage for a trip 
above 17 miles, and up to 50 miles, the rate otherwise estab-
lished shall be increased by not less than 1⁄2 of the additional 
payment per mile established for the first 17 miles of such a 
trip originating in a rural area. 

(10) PHASE-IN PROVIDING FLOOR USING BLEND OF FEE SCHED-
ULE AND REGIONAL FEE SCHEDULES.—In carrying out the 
phase-in under paragraph (2)(E) for each level of ground serv-
ice furnished in a year, the portion of the payment amount 
that is based on the fee schedule shall be the greater of the 
amount determined under such fee schedule (without regard to 
this paragraph) or the following blended rate of the fee sched-
ule under paragraph (1) and of a regional fee schedule for the 
region involved: 

(A) For 2004 (for services furnished on or after July 1, 
2004), the blended rate shall be based 20 percent on the 
fee schedule under paragraph (1) and 80 percent on the re-
gional fee schedule. 

(B) For 2005, the blended rate shall be based 40 percent 
on the fee schedule under paragraph (1) and 60 percent on 
the regional fee schedule. 

(C) For 2006, the blended rate shall be based 60 percent 
on the fee schedule under paragraph (1) and 40 percent on 
the regional fee schedule. 
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(D) For 2007, 2008, and 2009, the blended rate shall be 
based 80 percent on the fee schedule under paragraph (1) 
and 20 percent on the regional fee schedule. 

(E) For 2010 and each succeeding year, the blended rate 
shall be based 100 percent on the fee schedule under para-
graph (1). 

For purposes of this paragraph, the Secretary shall establish 
a regional fee schedule for each of the nine census divisions 
(referred to in section 1886(d)(2)) using the methodology (used 
in establishing the fee schedule under paragraph (1)) to cal-
culate a regional conversion factor and a regional mileage pay-
ment rate and using the same payment adjustments and the 
same relative value units as used in the fee schedule under 
such paragraph. 

(11) ADJUSTMENT IN PAYMENT FOR CERTAIN LONG TRIPS.—In 
the case of ground ambulance services furnished on or after 
July 1, 2004, and before January 1, 2009, regardless of where 
the transportation originates, the fee schedule established 
under this subsection shall provide that, with respect to the 
payment rate for mileage for a trip above 50 miles the per mile 
rate otherwise established shall be increased by 1⁄4 of the pay-
ment per mile otherwise applicable to miles in excess of 50 
miles in such trip. 

(12) ASSISTANCE FOR RURAL PROVIDERS FURNISHING SERVICES 
IN LOW POPULATION DENSITY AREAS.— 

(A) IN GENERAL.—In the case of ground ambulance serv-
ices furnished on or after July 1, 2004, and before January 
1, 2023, for which the transportation originates in a quali-
fied rural area (identified under subparagraph (B)(iii)), the 
Secretary shall provide for a percent increase in the base 
rate of the fee schedule for a trip established under this 
subsection. In establishing such percent increase, the Sec-
retary shall estimate the average cost per trip for such 
services (not taking into account mileage) in the lowest 
quartile as compared to the average cost per trip for such 
services (not taking into account mileage) in the highest 
quartile of all rural county populations. 

(B) IDENTIFICATION OF QUALIFIED RURAL AREAS.— 
(i) DETERMINATION OF POPULATION DENSITY IN 

AREA.—Based upon data from the United States de-
cennial census for the year 2000, the Secretary shall 
determine, for each rural area, the population density 
for that area. 

(ii) RANKING OF AREAS.—The Secretary shall rank 
each such area based on such population density. 

(iii) IDENTIFICATION OF QUALIFIED RURAL AREAS.— 
The Secretary shall identify those areas (in subpara-
graph (A) referred to as ‘‘qualified rural areas’’) with 
the lowest population densities that represent, if each 
such area were weighted by the population of such 
area (as used in computing such population densities), 
an aggregate total of 25 percent of the total of the pop-
ulation of all such areas. 

(iv) RURAL AREA.—For purposes of this paragraph, 
the term ‘‘rural area’’ has the meaning given such 
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term in section 1886(d)(2)(D). If feasible, the Secretary 
shall treat a rural census tract of a metropolitan sta-
tistical area (as determined under the most recent 
modification of the Goldsmith Modification, originally 
published in the Federal Register on February 27, 
1992 (57 Fed. Reg. 6725) as a rural area for purposes 
of this paragraph. 

(v) JUDICIAL REVIEW.—There shall be no administra-
tive or judicial review under section 1869, 1878, or 
otherwise, respecting the identification of an area 
under this subparagraph. 

(13) TEMPORARY INCREASE FOR GROUND AMBULANCE SERV-
ICES.— 

(A) IN GENERAL.—After computing the rates with respect 
to ground ambulance services under the other applicable 
provisions of this subsection, in the case of such services 
furnished on or after July 1, 2004, and before January 1, 
2007, and for such services furnished on or after July 1, 
2008, and before January 1, 2023, for which the transpor-
tation originates in— 

(i) a rural area described in paragraph (9) or in a 
rural census tract described in such paragraph, the fee 
schedule established under this section shall provide 
that the rate for the service otherwise established, 
after the application of any increase under paragraphs 
(11) and (12), shall be increased by 2 percent (or 3 per-
cent if such service is furnished on or after July 1, 
2008, and before January 1, 2023); and 

(ii) an area not described in clause (i), the fee sched-
ule established under this subsection shall provide 
that the rate for the service otherwise established, 
after the application of any increase under paragraph 
(11), shall be increased by 1 percent (or 2 percent if 
such service is furnished on or after July 1, 2008, and 
before January 1, 2023). 

(B) APPLICATION OF INCREASED PAYMENTS AFTER APPLI-
CABLE PERIOD.—The increased payments under subpara-
graph (A) shall not be taken into account in calculating 
payments for services furnished after the applicable period 
specified in such subparagraph. 

(14) PROVIDING APPROPRIATE COVERAGE OF RURAL AIR AMBU-
LANCE SERVICES.— 

(A) IN GENERAL.—The regulations described in section 
1861(s)(7) shall provide, to the extent that any ambulance 
services (whether ground or air) may be covered under 
such section, that a rural air ambulance service (as defined 
in subparagraph (C)) is reimbursed under this subsection 
at the air ambulance rate if the air ambulance service— 

(i) is reasonable and necessary based on the health 
condition of the individual being transported at or im-
mediately prior to the time of the transport; and 

(ii) complies with equipment and crew requirements 
established by the Secretary. 
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(B) SATISFACTION OF REQUIREMENT OF MEDICALLY NEC-
ESSARY.—The requirement of subparagraph (A)(i) is 
deemed to be met for a rural air ambulance service if— 

(i) subject to subparagraph (D), such service is re-
quested by a physician or other qualified medical per-
sonnel (as specified by the Secretary) who certifies or 
reasonably determines that the individual’s condition 
is such that the time needed to transport the indi-
vidual by land or the instability of transportation by 
land poses a threat to the individual’s survival or seri-
ously endangers the individual’s health; or 

(ii) such service is furnished pursuant to a protocol 
that is established by a State or regional emergency 
medical service (EMS) agency and recognized or ap-
proved by the Secretary under which the use of an air 
ambulance is recommended, if such agency does not 
have an ownership interest in the entity furnishing 
such service. 

(C) RURAL AIR AMBULANCE SERVICE DEFINED.—For pur-
poses of this paragraph, the term ‘‘rural air ambulance 
service’’ means fixed wing and rotary wing air ambulance 
service in which the point of pick up of the individual oc-
curs in a rural area (as defined in section 1886(d)(2)(D)) or 
in a rural census tract of a metropolitan statistical area 
(as determined under the most recent modification of the 
Goldsmith Modification, originally published in the Fed-
eral Register on February 27, 1992 (57 Fed. Reg. 6725)). 

(D) LIMITATION.— 
(i) IN GENERAL.—Subparagraph (B)(i) shall not apply 

if there is a financial or employment relationship be-
tween the person requesting the rural air ambulance 
service and the entity furnishing the ambulance serv-
ice, or an entity under common ownership with the en-
tity furnishing the air ambulance service, or a finan-
cial relationship between an immediate family mem-
ber of such requester and such an entity. 

(ii) EXCEPTION.—Where a hospital and the entity 
furnishing rural air ambulance services are under 
common ownership, clause (i) shall not apply to remu-
neration (through employment or other relationship) 
by the hospital of the requester or immediate family 
member if the remuneration is for provider-based phy-
sician services furnished in a hospital (as described in 
section 1887) which are reimbursed under part A and 
the amount of the remuneration is unrelated directly 
or indirectly to the provision of rural air ambulance 
services. 

(15) PAYMENT ADJUSTMENT FOR NON-EMERGENCY AMBULANCE 
TRANSPORTS FOR ESRD BENEFICIARIES.—The fee schedule 
amount otherwise applicable under the preceding provisions of 
this subsection shall be reduced by 10 percent for ambulance 
services furnished during the period beginning on October 1, 
2013, and ending on September 30, 2018, and by 23 percent for 
such services furnished on or after October 1, 2018, consisting 
of non-emergency basic life support services involving trans-
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port of an individual with end-stage renal disease for renal di-
alysis services (as described in section 1881(b)(14)(B)) fur-
nished other than on an emergency basis by a provider of serv-
ices or a renal dialysis facility. 

(16) PRIOR AUTHORIZATION FOR REPETITIVE SCHEDULED NON- 
EMERGENT AMBULANCE TRANSPORTS.— 

(A) IN GENERAL.—Beginning January 1, 2017, if the ex-
pansion to all States of the model of prior authorization 
described in paragraph (2) of section 515(a) of the Medi-
care Access and CHIP Reauthorization Act of 2015 meets 
the requirements described in paragraphs (1) through (3) 
of section 1115A(c), then the Secretary shall expand such 
model to all States. 

(B) FUNDING.—The Secretary shall use funds made 
available under section 1893(h)(10) to carry out this para-
graph. 

(C) CLARIFICATION REGARDING BUDGET NEUTRALITY.— 
Nothing in this paragraph may be construed to limit or 
modify the application of section 1115A(b)(3)(B) to models 
described in such section, including with respect to the 
model described in subparagraph (A) and expanded begin-
ning on January 1, 2017, under such subparagraph. 

(17) SUBMISSION OF COST AND OTHER INFORMATION.— 
(A) DEVELOPMENT OF DATA COLLECTION SYSTEM.—The 

Secretary shall develop a data collection system (which 
may include use of a cost survey) to collect cost, revenue, 
utilization, and other information determined appropriate 
by the Secretary with respect to providers of services (in 
this paragraph referred to as ‘‘providers’’) and suppliers of 
ground ambulance services. Such system shall be designed 
to collect information— 

(i) needed to evaluate the extent to which reported 
costs relate to payment rates under this subsection; 

(ii) on the utilization of capital equipment and am-
bulance capacity, including information consistent 
with the type of information described in section 
1121(a); and 

(iii) on different types of ground ambulance services 
furnished in different geographic locations, including 
rural areas and low population density areas described 
in paragraph (12). 

(B) SPECIFICATION OF DATA COLLECTION SYSTEM.— 
(i) IN GENERAL.—The Secretary shall— 

(I) not later than December 31, 2019, specify the 
data collection system under subparagraph (A); 
and 

(II) identify the providers and suppliers of 
ground ambulance services that would be required 
to submit information under such data collection 
system, including the representative sample de-
scribed in clause (ii). 

(ii) DETERMINATION OF REPRESENTATIVE SAMPLE.— 
(I) IN GENERAL.—Not later than December 31, 

2019, with respect to the data collection for the 
first year under such system, and for each subse-

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00090 Fmt 6659 Sfmt 6601 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



89 

quent year through 2024, the Secretary shall de-
termine a representative sample to submit infor-
mation under the data collection system. 

(II) REQUIREMENTS.—The sample under sub-
clause (I) shall be representative of the different 
types of providers and suppliers of ground ambu-
lance services (such as those providers and sup-
pliers that are part of an emergency service or 
part of a government organization) and the geo-
graphic locations in which ground ambulance 
services are furnished (such as urban, rural, and 
low population density areas). 

(III) LIMITATION.—The Secretary shall not in-
clude an individual provider or supplier of ground 
ambulance services in the sample under subclause 
(I) in 2 consecutive years, to the extent prac-
ticable. 

(C) REPORTING OF COST INFORMATION.—For each year, a 
provider or supplier of ground ambulance services identi-
fied by the Secretary under subparagraph (B)(i)(II) as 
being required to submit information under the data col-
lection system with respect to a period for the year shall 
submit to the Secretary information specified under the 
system. Such information shall be submitted in a form and 
manner, and at a time, specified by the Secretary for pur-
poses of this subparagraph. 

(D) PAYMENT REDUCTION FOR FAILURE TO REPORT.— 
(i) IN GENERAL.—Beginning January 1, 2022, subject 

to clause (ii), a 10 percent reduction to payments 
under this subsection shall be made for the applicable 
period (as defined in clause (ii)) to a provider or sup-
plier of ground ambulance services that— 

(I) is required to submit information under the 
data collection system with respect to a period 
under subparagraph (C); and 

(II) does not sufficiently submit such informa-
tion, as determined by the Secretary. 

(ii) APPLICABLE PERIOD DEFINED.—For purposes of 
clause (i), the term ‘‘applicable period’’ means, with re-
spect to a provider or supplier of ground ambulance 
services, a year specified by the Secretary not more 
than 2 years after the end of the period with respect 
to which the Secretary has made a determination 
under clause (i)(II) that the provider or supplier of 
ground ambulance services failed to sufficiently sub-
mit information under the data collection system. 

(iii) HARDSHIP EXEMPTION.—The Secretary may ex-
empt a provider or supplier from the payment reduc-
tion under clause (i) with respect to an applicable pe-
riod in the event of significant hardship, such as a 
natural disaster, bankruptcy, or other similar situa-
tion that the Secretary determines interfered with the 
ability of the provider or supplier of ground ambulance 
services to submit such information in a timely man-
ner for the specified period. 
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(iv) INFORMAL REVIEW.—The Secretary shall estab-
lish a process under which a provider or supplier of 
ground ambulance services may seek an informal re-
view of a determination that the provider or supplier 
is subject to the payment reduction under clause (i). 

(E) ONGOING DATA COLLECTION.— 
(i) REVISION OF DATA COLLECTION SYSTEM.—The Sec-

retary may, as the Secretary determines appropriate 
and, if available, taking into consideration the report 
(or reports) under subparagraph (F), revise the data 
collection system under subparagraph (A). 

(ii) SUBSEQUENT DATA COLLECTION.—In order to con-
tinue to evaluate the extent to which reported costs re-
late to payment rates under this subsection and for 
other purposes the Secretary deems appropriate, the 
Secretary shall require providers and suppliers of 
ground ambulance services to submit information for 
years after 2024 as the Secretary determines appro-
priate, but in no case less often than once every 3 
years. 

(F) GROUND AMBULANCE DATA COLLECTION SYSTEM 
STUDY.— 

(i) IN GENERAL.—Not later than March 15, 2023, and 
as determined necessary by the Medicare Payment Ad-
visory Commission thereafter, such Commission shall 
assess, and submit to Congress a report on, informa-
tion submitted by providers and suppliers of ground 
ambulance services through the data collection system 
under subparagraph (A), the adequacy of payments for 
ground ambulance services under this subsection, and 
geographic variations in the cost of furnishing such 
services. 

(ii) CONTENTS.—A report under clause (i) shall con-
tain the following: 

(I) An analysis of information submitted 
through the data collection system. 

(II) An analysis of any burden on providers and 
suppliers of ground ambulance services associated 
with the data collection system. 

(III) A recommendation as to whether informa-
tion should continue to be submitted through such 
data collection system or if such system should be 
revised under subparagraph (E)(i). 

(IV) Other information determined appropriate 
by the Commission. 

(G) PUBLIC AVAILABILITY.—The Secretary shall post in-
formation on the results of the data collection under this 
paragraph on the Internet website of the Centers for Medi-
care & Medicaid Services, as determined appropriate by 
the Secretary. 

(H) IMPLEMENTATION.—The Secretary shall implement 
this paragraph through notice and comment rulemaking. 

(I) ADMINISTRATION.—Chapter 35 of title 44, United 
States Code, shall not apply to the collection of information 
required under this subsection. 
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(J) LIMITATIONS ON REVIEW.—There shall be no adminis-
trative or judicial review under section 1869, section 1878, 
or otherwise of the data collection system or identification 
of respondents under this paragraph. 

(K) FUNDING FOR IMPLEMENTATION.—For purposes of 
carrying out subparagraph (A), the Secretary shall provide 
for the transfer, from the Federal Supplementary Medical 
Insurance Trust Fund under section 1841, of $15,000,000 
to the Centers for Medicare & Medicaid Services Program 
Management Account for fiscal year 2018. Amounts trans-
ferred under this subparagraph shall remain available 
until expended. 

(m) PAYMENT FOR TELEHEALTH SERVICES.— 
(1) IN GENERAL.—The Secretary shall pay for telehealth serv-

ices that are furnished via a telecommunications system by a 
physician (as defined in section 1861(r)) or a practitioner (de-
scribed in section 1842(b)(18)(C)) to an eligible telehealth indi-
vidual enrolled under this part notwithstanding that the indi-
vidual physician or practitioner providing the telehealth serv-
ice is not at the same location as the beneficiary. For purposes 
of the preceding sentence, in the case of any Federal telemedi-
cine demonstration program conducted in Alaska or Hawaii, 
the term ‘‘telecommunications system’’ includes store-and-for-
ward technologies that provide for the asynchronous trans-
mission of health care information in single or multimedia for-
mats. 

(2) PAYMENT AMOUNT.— 
(A) DISTANT SITE.—The Secretary shall pay to a physi-

cian or practitioner located at a distant site that furnishes 
a telehealth service to an eligible telehealth individual an 
amount equal to the amount that such physician or practi-
tioner would have been paid under this title had such serv-
ice been furnished without the use of a telecommuni-
cations system. 

(B) FACILITY FEE FOR ORIGINATING SITE.— 
(i) IN GENERAL.—Subject to clause (ii) øand para-

graph (6)(C)¿, paragraph (6)(C), and paragraph (8)(C), 
with respect to a telehealth service, subject to section 
1833(a)(1)(U), there shall be paid to the originating 
site a facility fee equal to— 

(I) for the period beginning on October 1, 2001, 
and ending on December 31, 2001, and for 2002, 
$20; and 

(II) for a subsequent year, the facility fee speci-
fied in subclause (I) or this subclause for the pre-
ceding year increased by the percentage increase 
in the MEI (as defined in section 1842(i)(3)) for 
such subsequent year. 

(ii) NO FACILITY FEE IF ORIGINATING SITE IS THE 
HOME.—No facility fee shall be paid under this sub-
paragraph to an originating site described in para-
graph (4)(C)(ii)(X). 

(C) TELEPRESENTER NOT REQUIRED.—Nothing in this 
subsection shall be construed as requiring an eligible tele-
health individual to be presented by a physician or practi-

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00093 Fmt 6659 Sfmt 6601 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



92 

tioner at the originating site for the furnishing of a service 
via a telecommunications system, unless it is medically 
necessary (as determined by the physician or practitioner 
at the distant site). 

(3) LIMITATION ON BENEFICIARY CHARGES.— 
(A) PHYSICIAN AND PRACTITIONER.—The provisions of 

section 1848(g) and subparagraphs (A) and (B) of section 
1842(b)(18) shall apply to a physician or practitioner re-
ceiving payment under this subsection in the same manner 
as they apply to physicians or practitioners under such 
sections. 

(B) ORIGINATING SITE.—The provisions of section 
1842(b)(18) shall apply to originating sites receiving a fa-
cility fee in the same manner as they apply to practi-
tioners under such section. 

(4) DEFINITIONS.—For purposes of this subsection: 
(A) DISTANT SITE.—The term ‘‘distant site’’ means the 

site at which the physician or practitioner is located at the 
time the service is provided via a telecommunications sys-
tem. 

(B) ELIGIBLE TELEHEALTH INDIVIDUAL.—The term ‘‘eligi-
ble telehealth individual’’ means an individual enrolled 
under this part who receives a telehealth service furnished 
at an originating site. 

(C) ORIGINATING SITE.— 
(i) IN GENERAL.—Except as provided in paragraphs 

(5), (6), øand (7)¿ (7), and (8), the term‘‘originating 
site’’ means only those sites described in clause (ii) at 
which the eligible telehealth individual is located at 
the time the service is furnished via a telecommuni-
cations system and only if such site is located— 

(I) in an area that is designated as a rural 
health professional shortage area under section 
332(a)(1)(A) of the Public Health Service Act (42 
U.S.C. 254e(a)(1)(A)); 

(II) in a county that is not included in a Metro-
politan Statistical Area; or 

(III) from an entity that participates in a Fed-
eral telemedicine demonstration project that has 
been approved by (or receives funding from) the 
Secretary of Health and Human Services as of De-
cember 31, 2000. 

(ii) SITES DESCRIBED.—The sites referred to in clause 
(i) are the following sites: 

(I) The office of a physician or practitioner. 
(II) A critical access hospital (as defined in sec-

tion 1861(mm)(1)). 
(III) A rural health clinic (as defined in section 

1861(aa)(2)). 
(IV) A Federally qualified health center (as de-

fined in section 1861(aa)(4)). 
(V) A hospital (as defined in section 1861(e)). 
(VI) A hospital-based or critical access hospital- 

based renal dialysis center (including satellites). 
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(VII) A skilled nursing facility (as defined in 
section 1819(a)). 

(VIII) A community mental health center (as de-
fined in section 1861(ff)(3)(B)). 

(IX) A renal dialysis facility, but only for pur-
poses of section 1881(b)(3)(B). 

(X) The home of an individual, but only for pur-
poses of section 1881(b)(3)(B) or telehealth serv-
ices described in paragraph (7). 

(D) PHYSICIAN.—The term ‘‘physician’’ has the meaning 
given that term in section 1861(r). 

(E) PRACTITIONER.—The term ‘‘practitioner’’ has the 
meaning given that term in section 1842(b)(18)(C). 

(F) TELEHEALTH SERVICE.— 
(i) IN GENERAL.—The term ‘‘telehealth service’’ 

means professional consultations, office visits, and of-
fice psychiatry services (identified as of July 1, 2000, 
by HCPCS codes 99241–99275, 99201–99215, 90804– 
90809, and 90862 (and as subsequently modified by 
the Secretary)), services identified by CPT codes 90832, 
90834, and 90837 (and as subsequently modified by 
the Secretary), and any additional service specified by 
the Secretary. 

(ii) YEARLY UPDATE.—The Secretary shall establish a 
process that provides, on an annual basis, for the addi-
tion or deletion of services (and HCPCS codes), as ap-
propriate, to those specified in clause (i) for authorized 
payment under paragraph (1). 

(5) TREATMENT OF HOME DIALYSIS MONTHLY ESRD-RELATED 
VISIT.—The geographic requirements described in paragraph 
(4)(C)(i) shall not apply with respect to telehealth services fur-
nished on or after January 1, 2019, for purposes of section 
1881(b)(3)(B), at an originating site described in subclause (VI), 
(IX), or (X) of paragraph (4)(C)(ii). 

(6) TREATMENT OF STROKE TELEHEALTH SERVICES.— 
(A) NON-APPLICATION OF ORIGINATING SITE REQUIRE-

MENTS.—The requirements described in øparagraph 
(4)(C)¿ paragraph (4)(C)(i) shall not apply with respect to 
telehealth services furnished on or after January 1, 2019, 
for purposes of diagnosis, evaluation, or treatment of 
symptoms of an acute stroke, as determined by the Sec-
retary. 

(B) INCLUSION OF CERTAIN SITES.—With respect to tele-
health services described in subparagraph (A), the term 
‘‘originating site’’ shall include any hospital (as defined in 
section 1861(e)) or critical access hospital (as defined in 
section 1861(mm)(1)), any mobile stroke unit (as defined 
by the Secretary), or any other site determined appropriate 
by the Secretary, at which the eligible telehealth indi-
vidual is located at the time the service is furnished via a 
telecommunications system. 

(C) NO ORIGINATING SITE FACILITY FEE FOR NEW SITES.— 
No facility fee shall be paid under paragraph (2)(B) to an 
originating site with respect to a telehealth service de-
scribed in subparagraph (A) if the originating site does not 
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otherwise meet the requirements for an originating site 
under paragraph (4)(C). 

(7) TREATMENT OF SUBSTANCE USE DISORDER SERVICES FUR-
NISHED THROUGH TELEHEALTH.—øThe geographic require-
ments¿ Subject to paragraph (8)(D), the geographic require-
ments described in paragraph (4)(C)(i) shall not apply with re-
spect to telehealth services furnished on or after July 1, 2019, 
to an eligible telehealth individual with a substance use dis-
order diagnosis for purposes of treatment of such disorder or 
co-occurring mental health disorder, as determined by the Sec-
retary, at an originating site described in paragraph (4)(C)(ii) 
(other than an originating site described in subclause (IX) of 
such paragraph). 

(8) TREATMENT OF MENTAL HEALTH TELEHEALTH SERVICES.— 
(A) NON-APPLICATION OF ORIGINATING SITE REQUIRE-

MENTS.—The requirements described in paragraph (4)(C)(i) 
shall not apply with respect to telehealth services furnished 
on or after January 1, 2021, that are mental health tele-
health services. Nothing in the previous sentence shall 
waive any applicable State law requirements. 

(B) INCLUSION OF CERTAIN SITES.—With respect to tele-
health services described in subparagraph (A), the term 
‘‘originating site’’ shall include the home of the eligible tele-
health individual at which the individual is located at the 
time the service is furnished via a telecommunications sys-
tem. 

(C) NO ORIGINATING SITE FACILITY FEE.—No facility fee 
shall be paid under paragraph (2)(B) to an originating site 
with respect to a telehealth service described in subpara-
graph (A) if the originating site does not otherwise meet the 
requirements for an originating site under paragraph 
(4)(C). 

(D) FACE-TO-FACE INITIAL ASSESSMENT; REASSESS-
MENTS.—Payment may not be made for mental health tele-
health services under this paragraph (if such payment 
would not otherwise be allowed under this subsection with-
out application of this paragraph or paragraph (7)) fur-
nished to an eligible telehealth individual unless— 

(i) within the 6-month period prior to the provision 
of such mental health telehealth services, the indi-
vidual receives a face-to-face clinical assessment, with-
out the use of telehealth, by a physician described in 
subparagraph (F)(i) or a practitioner described in sub-
paragraph (F)(ii) of the needs of such individual for 
such services; and 

(ii) the individual receives a reassessment (at a fre-
quency specified by the Secretary) by a physician so de-
scribed or a practitioner so described of the needs of 
such individual for such services. 

(E) MENTAL HEALTH TELEHEALTH SERVICES DEFINED.— 
For purposes of this paragraph, the term ‘‘mental health 
telehealth service’’ means services identified by CPT codes 
90832, 90834, and 90837 (and as subsequently modified by 
the Secretary). 
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(F) PHYSICIAN AND PRACTITIONER DESCRIBED.—For pur-
poses of subparagraph (D): 

(i) PHYSICIAN.—A physician described in this clause 
is a physician, as defined in section 1861(r)(1). 

(ii) PRACTITIONER.—A practitioner described in this 
clause is a practitioner described in any of clauses (i), 
(iv), or (v) of section 1842(b)(18)(C). 

(n) AUTHORITY TO MODIFY OR ELIMINATE COVERAGE OF CERTAIN 
PREVENTIVE SERVICES.—Notwithstanding any other provision of 
this title, effective beginning on January 1, 2010, if the Secretary 
determines appropriate, the Secretary may— 

(1) modify— 
(A) the coverage of any preventive service described in 

subparagraph (A) of section 1861(ddd)(3) to the extent that 
such modification is consistent with the recommendations 
of the United States Preventive Services Task Force; and 

(B) the services included in the initial preventive phys-
ical examination described in subparagraph (B) of such 
section; and 

(2) provide that no payment shall be made under this title 
for a preventive service described in subparagraph (A) of such 
section that has not received a grade of A, B, C, or I by such 
Task Force. 

(o) DEVELOPMENT AND IMPLEMENTATION OF PROSPECTIVE PAY-
MENT SYSTEM.— 

(1) DEVELOPMENT.— 
(A) IN GENERAL.—The Secretary shall develop a prospec-

tive payment system for payment for Federally qualified 
health center services furnished by Federally qualified 
health centers under this title. Such system shall include 
a process for appropriately describing the services fur-
nished by Federally qualified health centers and shall es-
tablish payment rates for specific payment codes based on 
such appropriate descriptions of services. Such system 
shall be established to take into account the type, inten-
sity, and duration of services furnished by Federally quali-
fied health centers. Such system may include adjustments, 
including geographic adjustments, determined appropriate 
by the Secretary. 

(B) COLLECTION OF DATA AND EVALUATION.—By not later 
than January 1, 2011, the Secretary shall require Feder-
ally qualified health centers to submit to the Secretary 
such information as the Secretary may require in order to 
develop and implement the prospective payment system 
under this subsection, including the reporting of services 
using HCPCS codes. 

(2) IMPLEMENTATION.— 
(A) IN GENERAL.—Notwithstanding section 1833(a)(3)(A), 

the Secretary shall provide, for cost reporting periods be-
ginning on or after October 1, 2014, for payments of pro-
spective payment rates for Federally qualified health cen-
ter services furnished by Federally qualified health centers 
under this title in accordance with the prospective pay-
ment system developed by the Secretary under paragraph 
(1). 
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(B) PAYMENTS.— 
(i) INITIAL PAYMENTS.—The Secretary shall imple-

ment such prospective payment system so that the es-
timated aggregate amount of prospective payment 
rates (determined prior to the application of section 
1833(a)(1)(Z)) under this title for Federally qualified 
health center services in the first year that such sys-
tem is implemented is equal to 100 percent of the esti-
mated amount of reasonable costs (determined without 
the application of a per visit payment limit or produc-
tivity screen and prior to the application of section 
1866(a)(2)(A)(ii)) that would have occurred for such 
services under this title in such year if the system had 
not been implemented. 

(ii) PAYMENTS IN SUBSEQUENT YEARS.—Payment 
rates in years after the year of implementation of such 
system shall be the payment rates in the previous 
year increased— 

(I) in the first year after implementation of such 
system, by the percentage increase in the MEI (as 
defined in section 1842(i)(3)) for the year involved; 
and 

(II) in subsequent years, by the percentage in-
crease in a market basket of Federally qualified 
health center goods and services as promulgated 
through regulations, or if such an index is not 
available, by the percentage increase in the MEI 
(as defined in section 1842(i)(3)) for the year in-
volved. 

(C) PREPARATION FOR PPS IMPLEMENTATION.—Notwith-
standing any other provision of law, the Secretary may es-
tablish and implement by program instruction or other-
wise the payment codes to be used under the prospective 
payment system under this section. 

(3) ADDITIONAL PAYMENTS FOR CERTAIN FQHCS WITH PHYSI-
CIANS OR OTHER PRACTITIONERS RECEIVING DATA 2000 WAIV-
ERS.— 

(A) IN GENERAL.—In the case of a Federally qualified 
health center with respect to which, beginning on or after 
January 1, 2019, Federally qualified health center services 
(as defined in section 1861(aa)(3)) are furnished for the 
treatment of opioid use disorder by a physician or practi-
tioner who meets the requirements described in subpara-
graph (C), the Secretary shall, subject to availability of 
funds under subparagraph (D), make a payment (at such 
time and in such manner as specified by the Secretary) to 
such Federally qualified health center after receiving and 
approving an application submitted by such Federally 
qualified health center under subparagraph (B). Such a 
payment shall be in an amount determined by the Sec-
retary, based on an estimate of the average costs of train-
ing for purposes of receiving a waiver described in sub-
paragraph (C)(ii). Such a payment may be made only one 
time with respect to each such physician or practitioner. 
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(B) APPLICATION.—In order to receive a payment de-
scribed in subparagraph (A), a Federally qualified health 
center shall submit to the Secretary an application for 
such a payment at such time, in such manner, and con-
taining such information as specified by the Secretary. A 
Federally qualified health center may apply for such a 
payment for each physician or practitioner described in 
subparagraph (A) furnishing services described in such 
subparagraph at such center. 

(C) REQUIREMENTS.—For purposes of subparagraph (A), 
the requirements described in this subparagraph, with re-
spect to a physician or practitioner, are the following: 

(i) The physician or practitioner is employed by or 
working under contract with a Federally qualified 
health center described in subparagraph (A) that sub-
mits an application under subparagraph (B). 

(ii) The physician or practitioner first receives a 
waiver under section 303(g) of the Controlled Sub-
stances Act on or after January 1, 2019. 

(D) FUNDING.—For purposes of making payments under 
this paragraph, there are appropriated, out of amounts in 
the Treasury not otherwise appropriated, $6,000,000, 
which shall remain available until expended. 

(p) QUALITY INCENTIVES TO PROMOTE PATIENT SAFETY AND PUB-
LIC HEALTH IN COMPUTED TOMOGRAPHY.— 

(1) QUALITY INCENTIVES.—In the case of an applicable com-
puted tomography service (as defined in paragraph (2)) for 
which payment is made under an applicable payment system 
(as defined in paragraph (3)) and that is furnished on or after 
January 1, 2016, using equipment that is not consistent with 
the CT equipment standard (described in paragraph (4)), the 
payment amount for such service shall be reduced by the appli-
cable percentage (as defined in paragraph (5)). 

(2) APPLICABLE COMPUTED TOMOGRAPHY SERVICES DEFINED.— 
In this subsection, the term ‘‘applicable computed tomography 
service’’ means a service billed using diagnostic radiological im-
aging codes for computed tomography (identified as of January 
1, 2014, by HCPCS codes 70450–70498, 71250–71275, 72125– 
72133, 72191–72194, 73200–73206, 73700–73706, 74150– 
74178, 74261–74263, and 75571–75574 (and any succeeding 
codes). 

(3) APPLICABLE PAYMENT SYSTEM DEFINED.—In this sub-
section, the term ‘‘applicable payment system’’ means the fol-
lowing: 

(A) The technical component and the technical compo-
nent of the global fee under the fee schedule established 
under section 1848(b). 

(B) The prospective payment system for hospital out-
patient department services under section 1833(t). 

(4) CONSISTENCY WITH CT EQUIPMENT STANDARD.—In this 
subsection, the term ‘‘not consistent with the CT equipment 
standard’’ means, with respect to an applicable computed to-
mography service, that the service was furnished using equip-
ment that does not meet each of the attributes of the National 
Electrical Manufacturers Association (NEMA) Standard XR– 
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29–2013, entitled ‘‘Standard Attributes on CT Equipment Re-
lated to Dose Optimization and Management’’. Through rule-
making, the Secretary may apply successor standards. 

(5) APPLICABLE PERCENTAGE DEFINED.—In this subsection, 
the term ‘‘applicable percentage’’ means— 

(A) for 2016, 5 percent; and 
(B) for 2017 and subsequent years, 15 percent. 

(6) IMPLEMENTATION.— 
(A) INFORMATION.—The Secretary shall require that in-

formation be provided and attested to by a supplier and a 
hospital outpatient department that indicates whether an 
applicable computed tomography service was furnished 
that was not consistent with the CT equipment standard 
(described in paragraph (4)). Such information may be in-
cluded on a claim and may be a modifier. Such information 
shall be verified, as appropriate, as part of the periodic ac-
creditation of suppliers under section 1834(e) and hospitals 
under section 1865(a). 

(B) ADMINISTRATION.—Chapter 35 of title 44, United 
States Code, shall not apply to information described in 
subparagraph (A). 

(q) RECOGNIZING APPROPRIATE USE CRITERIA FOR CERTAIN IMAG-
ING SERVICES.— 

(1) PROGRAM ESTABLISHED.— 
(A) IN GENERAL.—The Secretary shall establish a pro-

gram to promote the use of appropriate use criteria (as de-
fined in subparagraph (B)) for applicable imaging services 
(as defined in subparagraph (C)) furnished in an applicable 
setting (as defined in subparagraph (D)) by ordering pro-
fessionals and furnishing professionals (as defined in sub-
paragraphs (E) and (F), respectively). 

(B) APPROPRIATE USE CRITERIA DEFINED.—In this sub-
section, the term ‘‘appropriate use criteria’’ means criteria, 
only developed or endorsed by national professional med-
ical specialty societies or other provider-led entities, to as-
sist ordering professionals and furnishing professionals in 
making the most appropriate treatment decision for a spe-
cific clinical condition for an individual. To the extent fea-
sible, such criteria shall be evidence-based. 

(C) APPLICABLE IMAGING SERVICE DEFINED.—In this sub-
section, the term ‘‘applicable imaging service’’ means an 
advanced diagnostic imaging service (as defined in sub-
section (e)(1)(B)) for which the Secretary determines— 

(i) one or more applicable appropriate use criteria 
specified under paragraph (2) apply; 

(ii) there are one or more qualified clinical decision 
support mechanisms listed under paragraph (3)(C); 
and 

(iii) one or more of such mechanisms is available 
free of charge. 

(D) APPLICABLE SETTING DEFINED.—In this subsection, 
the term ‘‘applicable setting’’ means a physician’s office, a 
hospital outpatient department (including an emergency 
department), an ambulatory surgical center, and any other 
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provider-led outpatient setting determined appropriate by 
the Secretary. 

(E) ORDERING PROFESSIONAL DEFINED.—In this sub-
section, the term ‘‘ordering professional’’ means a physi-
cian (as defined in section 1861(r)) or a practitioner de-
scribed in section 1842(b)(18)(C) who orders an applicable 
imaging service. 

(F) FURNISHING PROFESSIONAL DEFINED.—In this sub-
section, the term ‘‘furnishing professional’’ means a physi-
cian (as defined in section 1861(r)) or a practitioner de-
scribed in section 1842(b)(18)(C) who furnishes an applica-
ble imaging service. 

(2) ESTABLISHMENT OF APPLICABLE APPROPRIATE USE CRI-
TERIA.— 

(A) IN GENERAL.—Not later than November 15, 2015, the 
Secretary shall through rulemaking, and in consultation 
with physicians, practitioners, and other stakeholders, 
specify applicable appropriate use criteria for applicable 
imaging services only from among appropriate use criteria 
developed or endorsed by national professional medical 
specialty societies or other provider-led entities. 

(B) CONSIDERATIONS.—In specifying applicable appro-
priate use criteria under subparagraph (A), the Secretary 
shall take into account whether the criteria— 

(i) have stakeholder consensus; 
(ii) are scientifically valid and evidence based; and 
(iii) are based on studies that are published and re-

viewable by stakeholders. 
(C) REVISIONS.—The Secretary shall review, on an an-

nual basis, the specified applicable appropriate use criteria 
to determine if there is a need to update or revise (as ap-
propriate) such specification of applicable appropriate use 
criteria and make such updates or revisions through rule-
making. 

(D) TREATMENT OF MULTIPLE APPLICABLE APPROPRIATE 
USE CRITERIA.—In the case where the Secretary deter-
mines that more than one appropriate use criterion applies 
with respect to an applicable imaging service, the Sec-
retary shall apply one or more applicable appropriate use 
criteria under this paragraph for the service. 

(3) MECHANISMS FOR CONSULTATION WITH APPLICABLE APPRO-
PRIATE USE CRITERIA.— 

(A) IDENTIFICATION OF MECHANISMS TO CONSULT WITH 
APPLICABLE APPROPRIATE USE CRITERIA.— 

(i) IN GENERAL.—The Secretary shall specify quali-
fied clinical decision support mechanisms that could 
be used by ordering professionals to consult with ap-
plicable appropriate use criteria for applicable imaging 
services. 

(ii) CONSULTATION.—The Secretary shall consult 
with physicians, practitioners, health care technology 
experts, and other stakeholders in specifying mecha-
nisms under this paragraph. 

(iii) INCLUSION OF CERTAIN MECHANISMS.—Mecha-
nisms specified under this paragraph may include any 
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or all of the following that meet the requirements de-
scribed in subparagraph (B)(ii): 

(I) Use of clinical decision support modules in 
certified EHR technology (as defined in section 
1848(o)(4)). 

(II) Use of private sector clinical decision sup-
port mechanisms that are independent from cer-
tified EHR technology, which may include use of 
clinical decision support mechanisms available 
from medical specialty organizations. 

(III) Use of a clinical decision support mecha-
nism established by the Secretary. 

(B) QUALIFIED CLINICAL DECISION SUPPORT MECHA-
NISMS.— 

(i) IN GENERAL.—For purposes of this subsection, a 
qualified clinical decision support mechanism is a 
mechanism that the Secretary determines meets the 
requirements described in clause (ii). 

(ii) REQUIREMENTS.—The requirements described in 
this clause are the following: 

(I) The mechanism makes available to the or-
dering professional applicable appropriate use cri-
teria specified under paragraph (2) and the sup-
porting documentation for the applicable imaging 
service ordered. 

(II) In the case where there is more than one 
applicable appropriate use criterion specified 
under such paragraph for an applicable imaging 
service, the mechanism indicates the criteria that 
it uses for the service. 

(III) The mechanism determines the extent to 
which an applicable imaging service ordered is 
consistent with the applicable appropriate use cri-
teria so specified. 

(IV) The mechanism generates and provides to 
the ordering professional a certification or docu-
mentation that documents that the qualified clin-
ical decision support mechanism was consulted by 
the ordering professional. 

(V) The mechanism is updated on a timely basis 
to reflect revisions to the specification of applica-
ble appropriate use criteria under such paragraph. 

(VI) The mechanism meets privacy and security 
standards under applicable provisions of law. 

(VII) The mechanism performs such other func-
tions as specified by the Secretary, which may in-
clude a requirement to provide aggregate feedback 
to the ordering professional. 

(C) LIST OF MECHANISMS FOR CONSULTATION WITH APPLI-
CABLE APPROPRIATE USE CRITERIA.— 

(i) INITIAL LIST.—Not later than April 1, 2016, the 
Secretary shall publish a list of mechanisms specified 
under this paragraph. 

(ii) PERIODIC UPDATING OF LIST.—The Secretary 
shall identify on an annual basis the list of qualified 
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clinical decision support mechanisms specified under 
this paragraph. 

(4) CONSULTATION WITH APPLICABLE APPROPRIATE USE CRI-
TERIA.— 

(A) CONSULTATION BY ORDERING PROFESSIONAL.—Begin-
ning with January 1, 2017, subject to subparagraph (C), 
with respect to an applicable imaging service ordered by 
an ordering professional that would be furnished in an ap-
plicable setting and paid for under an applicable payment 
system (as defined in subparagraph (D)), an ordering pro-
fessional shall— 

(i) consult with a qualified decision support mecha-
nism listed under paragraph (3)(C); and 

(ii) provide to the furnishing professional the infor-
mation described in clauses (i) through (iii) of subpara-
graph (B). 

(B) REPORTING BY FURNISHING PROFESSIONAL.—Begin-
ning with January 1, 2017, subject to subparagraph (C), 
with respect to an applicable imaging service furnished in 
an applicable setting and paid for under an applicable pay-
ment system (as defined in subparagraph (D)), payment 
for such service may only be made if the claim for the 
service includes the following: 

(i) Information about which qualified clinical deci-
sion support mechanism was consulted by the ordering 
professional for the service. 

(ii) Information regarding— 
(I) whether the service ordered would adhere to 

the applicable appropriate use criteria specified 
under paragraph (2); 

(II) whether the service ordered would not ad-
here to such criteria; or 

(III) whether such criteria was not applicable to 
the service ordered. 

(iii) The national provider identifier of the ordering 
professional (if different from the furnishing profes-
sional). 

(C) EXCEPTIONS.—The provisions of subparagraphs (A) 
and (B) and paragraph (6)(A) shall not apply to the fol-
lowing: 

(i) EMERGENCY SERVICES.—An applicable imaging 
service ordered for an individual with an emergency 
medical condition (as defined in section 1867(e)(1)). 

(ii) INPATIENT SERVICES.—An applicable imaging 
service ordered for an inpatient and for which pay-
ment is made under part A. 

(iii) SIGNIFICANT HARDSHIP.—An applicable imaging 
service ordered by an ordering professional who the 
Secretary may, on a case-by-case basis, exempt from 
the application of such provisions if the Secretary de-
termines, subject to annual renewal, that consultation 
with applicable appropriate use criteria would result 
in a significant hardship, such as in the case of a pro-
fessional who practices in a rural area without suffi-
cient Internet access. 
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(D) APPLICABLE PAYMENT SYSTEM DEFINED.—In this sub-
section, the term ‘‘applicable payment system’’ means the 
following: 

(i) The physician fee schedule established under sec-
tion 1848(b). 

(ii) The prospective payment system for hospital out-
patient department services under section 1833(t). 

(iii) The ambulatory surgical center payment sys-
tems under section 1833(i). 

(5) IDENTIFICATION OF OUTLIER ORDERING PROFESSIONALS.— 
(A) IN GENERAL.—With respect to applicable imaging 

services furnished beginning with 2017, the Secretary 
shall determine, on an annual basis, no more than five 
percent of the total number of ordering professionals who 
are outlier ordering professionals. 

(B) OUTLIER ORDERING PROFESSIONALS.—The determina-
tion of an outlier ordering professional shall— 

(i) be based on low adherence to applicable appro-
priate use criteria specified under paragraph (2), 
which may be based on comparison to other ordering 
professionals; and 

(ii) include data for ordering professionals for whom 
prior authorization under paragraph (6)(A) applies. 

(C) USE OF TWO YEARS OF DATA.—The Secretary shall 
use two years of data to identify outlier ordering profes-
sionals under this paragraph. 

(D) PROCESS.—The Secretary shall establish a process 
for determining when an outlier ordering professional is no 
longer an outlier ordering professional. 

(E) CONSULTATION WITH STAKEHOLDERS.—The Secretary 
shall consult with physicians, practitioners and other 
stakeholders in developing methods to identify outlier or-
dering professionals under this paragraph. 

(6) PRIOR AUTHORIZATION FOR ORDERING PROFESSIONALS WHO 
ARE OUTLIERS.— 

(A) IN GENERAL.—Beginning January 1, 2020, subject to 
paragraph (4)(C), with respect to services furnished during 
a year, the Secretary shall, for a period determined appro-
priate by the Secretary, apply prior authorization for appli-
cable imaging services that are ordered by an outlier or-
dering professional identified under paragraph (5). 

(B) APPROPRIATE USE CRITERIA IN PRIOR AUTHORIZA-
TION.—In applying prior authorization under subpara-
graph (A), the Secretary shall utilize only the applicable 
appropriate use criteria specified under this subsection. 

(C) FUNDING.—For purposes of carrying out this para-
graph, the Secretary shall provide for the transfer, from 
the Federal Supplementary Medical Insurance Trust Fund 
under section 1841, of $5,000,000 to the Centers for Medi-
care & Medicaid Services Program Management Account 
for each of fiscal years 2019 through 2021. Amounts trans-
ferred under the preceding sentence shall remain available 
until expended. 

(7) CONSTRUCTION.—Nothing in this subsection shall be con-
strued as granting the Secretary the authority to develop or 
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initiate the development of clinical practice guidelines or ap-
propriate use criteria. 

(r) PAYMENT FOR RENAL DIALYSIS SERVICES FOR INDIVIDUALS 
WITH ACUTE KIDNEY INJURY.— 

(1) PAYMENT RATE.—In the case of renal dialysis services (as 
defined in subparagraph (B) of section 1881(b)(14)) furnished 
under this part by a renal dialysis facility or provider of serv-
ices paid under such section during a year (beginning with 
2017) to an individual with acute kidney injury (as defined in 
paragraph (2)), the amount of payment under this part for 
such services shall be the base rate for renal dialysis services 
determined for such year under such section, as adjusted by 
any applicable geographic adjustment factor applied under sub-
paragraph (D)(iv)(II) of such section and may be adjusted by 
the Secretary (on a budget neutral basis for payments under 
this paragraph) by any other adjustment factor under subpara-
graph (D) of such section. 

(2) INDIVIDUAL WITH ACUTE KIDNEY INJURY DEFINED.—In this 
subsection, the term ‘‘individual with acute kidney injury’’ 
means an individual who has acute loss of renal function and 
does not receive renal dialysis services for which payment is 
made under section 1881(b)(14). 

(s) PAYMENT FOR APPLICABLE DISPOSABLE DEVICES.— 
(1) SEPARATE PAYMENT.—The Secretary shall make a pay-

ment (separate from the payments otherwise made under sec-
tion 1895) in the amount established under paragraph (3) to a 
home health agency for an applicable disposable device (as de-
fined in paragraph (2)) when furnished on or after January 1, 
2017, to an individual who receives home health services for 
which payment is made under section 1895(b). 

(2) APPLICABLE DISPOSABLE DEVICE.—In this subsection, the 
term applicable disposable device means a disposable device 
that, as determined by the Secretary, is— 

(A) a disposable negative pressure wound therapy device 
that is an integrated system comprised of a non-manual 
vacuum pump, a receptacle for collecting exudate, and 
dressings for the purposes of wound therapy; and 

(B) a substitute for, and used in lieu of, a negative pres-
sure wound therapy durable medical equipment item that 
is an integrated system of a negative pressure vacuum 
pump, a separate exudate collection canister, and 
dressings that would otherwise be covered for individuals 
for such wound therapy. 

(3) PAYMENT AMOUNT.—The separate payment amount estab-
lished under this paragraph for an applicable disposable device 
for a year shall be equal to the amount of the payment that 
would be made under section 1833(t) (relating to payment for 
covered OPD services) for the year for the Level I Healthcare 
Common Procedure Coding System (HCPCS) code for which 
the description for a professional service includes the fur-
nishing of such device. 

(t) SITE-OF-SERVICE PRICE TRANSPARENCY.— 
(1) IN GENERAL.—In order to facilitate price transparency 

with respect to items and services for which payment may be 
made either to a hospital outpatient department or to an am-
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bulatory surgical center under this title, the Secretary shall, 
for 2018 and each year thereafter, make available to the public 
via a searchable Internet website, with respect to an appro-
priate number of such items and services— 

(A) the estimated payment amount for the item or serv-
ice under the outpatient department fee schedule under 
subsection (t) of section 1833 and the ambulatory surgical 
center payment system under subsection (i) of such sec-
tion; and 

(B) the estimated amount of beneficiary liability applica-
ble to the item or service. 

(2) CALCULATION OF ESTIMATED BENEFICIARY LIABILITY.—For 
purposes of paragraph (1)(B), the estimated amount of bene-
ficiary liability, with respect to an item or service, is the 
amount for such item or service for which an individual who 
does not have coverage under a Medicare supplemental policy 
certified under section 1882 or any other supplemental insur-
ance coverage is responsible. 

(3) IMPLEMENTATION.—In carrying out this subsection, the 
Secretary— 

(A) shall include in the notice described in section 
1804(a) a notification of the availability of the estimated 
amounts made available under paragraph (1); and 

(B) may utilize mechanisms in existence on the date of 
enactment of this subsection, such as the portion of the 
Internet website of the Centers for Medicare & Medicaid 
Services on which information comparing physician per-
formance is posted (commonly referred to as the Physician 
Compare Internet website), to make available such esti-
mated amounts under such paragraph. 

(4) FUNDING.—For purposes of implementing this subsection, 
the Secretary shall provide for the transfer, from the Federal 
Supplementary Medical Insurance Trust Fund under section 
1841 to the Centers for Medicare & Medicaid Services Program 
Management Account, of $6,000,000 for fiscal year 2017, to re-
main available until expended. 

(u) PAYMENT AND RELATED REQUIREMENTS FOR HOME INFUSION 
THERAPY.— 

(1) PAYMENT.— 
(A) SINGLE PAYMENT.— 

(i) IN GENERAL.—Subject to clause (iii) and subpara-
graphs (B) and (C), the Secretary shall implement a 
payment system under which a single payment is 
made under this title to a qualified home infusion 
therapy supplier for items and services described in 
subparagraphs (A) and (B) of section 1861(iii)(2)) fur-
nished by a qualified home infusion therapy supplier 
(as defined in section 1861(iii)(3)(D)) in coordination 
with the furnishing of home infusion drugs (as defined 
in section 1861(iii)(3)(C)) under this part. 

(ii) UNIT OF SINGLE PAYMENT.—A unit of single pay-
ment under the payment system implemented under 
this subparagraph is for each infusion drug adminis-
tration calendar day in the individual’s home. The Sec-
retary shall, as appropriate, establish single payment 
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amounts for types of infusion therapy, including to 
take into account variation in utilization of nursing 
services by therapy type. 

(iii) LIMITATION.—The single payment amount deter-
mined under this subparagraph after application of 
subparagraph (B) and paragraph (3) shall not exceed 
the amount determined under the fee schedule under 
section 1848 for infusion therapy services furnished in 
a calendar day if furnished in a physician office set-
ting, except such single payment shall not reflect more 
than 5 hours of infusion for a particular therapy in a 
calendar day. 

(B) REQUIRED ADJUSTMENTS.—The Secretary shall adjust 
the single payment amount determined under subpara-
graph (A) for home infusion therapy services under section 
1861(iii)(1) to reflect other factors such as— 

(i) a geographic wage index and other costs that may 
vary by region; and 

(ii) patient acuity and complexity of drug adminis-
tration. 

(C) DISCRETIONARY ADJUSTMENTS.— 
(i) IN GENERAL.—Subject to clause (ii), the Secretary 

may adjust the single payment amount determined 
under subparagraph (A) (after application of subpara-
graph (B)) to reflect outlier situations and other fac-
tors as the Secretary determines appropriate. 

(ii) REQUIREMENT OF BUDGET NEUTRALITY.—Any ad-
justment under this subparagraph shall be made in a 
budget neutral manner. 

(2) CONSIDERATIONS.—In developing the payment system 
under this subsection, the Secretary may consider the costs of 
furnishing infusion therapy in the home, consult with home in-
fusion therapy suppliers, consider payment amounts for similar 
items and services under this part and part A, and consider 
payment amounts established by Medicare Advantage plans 
under part C and in the private insurance market for home in-
fusion therapy (including average per treatment day payment 
amounts by type of home infusion therapy). 

(3) ANNUAL UPDATES.— 
(A) IN GENERAL.—Subject to subparagraph (B), the Sec-

retary shall update the single payment amount under this 
subsection from year to year beginning in 2022 by increas-
ing the single payment amount from the prior year by the 
percentage increase in the Consumer Price Index for all 
urban consumers (United States city average) for the 12- 
month period ending with June of the preceding year. 

(B) ADJUSTMENT.—For each year, the Secretary shall re-
duce the percentage increase described in subparagraph 
(A) by the productivity adjustment described in section 
1886(b)(3)(B)(xi)(II). The application of the preceding sen-
tence may result in a percentage being less than 0.0 for a 
year, and may result in payment being less than such pay-
ment rates for the preceding year. 

(4) AUTHORITY TO APPLY PRIOR AUTHORIZATION.—The Sec-
retary may, as determined appropriate by the Secretary, apply 
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prior authorization for home infusion therapy services under 
section 1861(iii)(1). 

(5) ACCREDITATION OF QUALIFIED HOME INFUSION THERAPY 
SUPPLIERS.— 

(A) FACTORS FOR DESIGNATION OF ACCREDITATION ORGA-
NIZATIONS.—The Secretary shall consider the following fac-
tors in designating accreditation organizations under sub-
paragraph (B) and in reviewing and modifying the list of 
accreditation organizations designated pursuant to sub-
paragraph (C): 

(i) The ability of the organization to conduct timely 
reviews of accreditation applications. 

(ii) The ability of the organization to take into ac-
count the capacities of suppliers located in a rural 
area (as defined in section 1886(d)(2)(D)). 

(iii) Whether the organization has established rea-
sonable fees to be charged to suppliers applying for ac-
creditation. 

(iv) Such other factors as the Secretary determines 
appropriate. 

(B) DESIGNATION.—Not later than January 1, 2021, the 
Secretary shall designate organizations to accredit sup-
pliers furnishing home infusion therapy. The list of accred-
itation organizations so designated may be modified pursu-
ant to subparagraph (C). 

(C) REVIEW AND MODIFICATION OF LIST OF ACCREDITA-
TION ORGANIZATIONS.— 

(i) IN GENERAL.—The Secretary shall review the list 
of accreditation organizations designated under sub-
paragraph (B) taking into account the factors under 
subparagraph (A). Taking into account the results of 
such review, the Secretary may, by regulation, modify 
the list of accreditation organizations designated 
under subparagraph (B). 

(ii) SPECIAL RULE FOR ACCREDITATIONS DONE PRIOR 
TO REMOVAL FROM LIST OF DESIGNATED ACCREDITATION 
ORGANIZATIONS.—In the case where the Secretary re-
moves an organization from the list of accreditation or-
ganizations designated under subparagraph (B), any 
supplier that is accredited by the organization during 
the period beginning on the date on which the organi-
zation is designated as an accreditation organization 
under subparagraph (B) and ending on the date on 
which the organization is removed from such list shall 
be considered to have been accredited by an organiza-
tion designated by the Secretary under subparagraph 
(B) for the remaining period such accreditation is in 
effect. 

(D) RULE FOR ACCREDITATIONS MADE PRIOR TO DESIGNA-
TION.—In the case of a supplier that is accredited before 
January 1, 2021, by an accreditation organization des-
ignated by the Secretary under subparagraph (B) as of 
January 1, 2019, such supplier shall be considered to have 
been accredited by an organization designated by the Sec-
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retary under such paragraph as of January 1, 2023, for the 
remaining period such accreditation is in effect. 

(6) NOTIFICATION OF INFUSION THERAPY OPTIONS AVAILABLE 
PRIOR TO FURNISHING HOME INFUSION THERAPY.—Prior to the 
furnishing of home infusion therapy to an individual, the phy-
sician who establishes the plan described in section 1861(iii)(1) 
for the individual shall provide notification (in a form, manner, 
and frequency determined appropriate by the Secretary) of the 
options available (such as home, physician’s office, hospital 
outpatient department) for the furnishing of infusion therapy 
under this part. 

(7) HOME INFUSION THERAPY SERVICES TEMPORARY TRANSI-
TIONAL PAYMENT.— 

(A) TEMPORARY TRANSITIONAL PAYMENT.— 
(i) IN GENERAL.—The Secretary shall, in accordance 

with the payment methodology described in subpara-
graph (B) and subject to the provisions of this para-
graph, provide a home infusion therapy services tem-
porary transitional payment under this part to an eli-
gible home infusion supplier (as defined in subpara-
graph (F)) for items and services described in subpara-
graphs (A) and (B) of section 1861(iii)(2)) furnished 
during the period specified in clause (ii) by such sup-
plier in coordination with the furnishing of transi-
tional home infusion drugs (as defined in clause (iii)). 

(ii) PERIOD SPECIFIED.—For purposes of clause (i), 
the period specified in this clause is the period begin-
ning on January 1, 2019, and ending on the day before 
the date of the implementation of the payment system 
under paragraph (1)(A). 

(iii) TRANSITIONAL HOME INFUSION DRUG DEFINED.— 
For purposes of this paragraph, the term ‘‘transitional 
home infusion drug’’ has the meaning given to the 
term ‘‘home infusion drug’’ under section 
1861(iii)(3)(C)), except that clause (ii) of such section 
shall not apply if a drug described in such clause is 
identified in clauses (i), (ii), (iii) or (iv) of subpara-
graph (C) as of the date of the enactment of this para-
graph. 

(B) PAYMENT METHODOLOGY.—For purposes of this para-
graph, the Secretary shall establish a payment method-
ology, with respect to items and services described in sub-
paragraph (A)(i). Under such payment methodology the 
Secretary shall— 

(i) create the three payment categories described in 
clauses (i), (ii), and (iii) of subparagraph (C); 

(ii) assign drugs to such categories, in accordance 
with such clauses; 

(iii) assign appropriate Healthcare Common Proce-
dure Coding System (HCPCS) codes to each payment 
category; and 

(iv) establish a single payment amount for each such 
payment category, in accordance with subparagraph 
(D), for each infusion drug administration calendar 
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day in the individual’s home for drugs assigned to 
such category. 

(C) PAYMENT CATEGORIES.— 
(i) PAYMENT CATEGORY 1.—The Secretary shall cre-

ate a payment category 1 and assign to such category 
drugs which are covered under the Local Coverage De-
termination on External Infusion Pumps (LCD num-
ber L33794) and billed with the following HCPCS 
codes (as identified as of January 1, 2018, and as sub-
sequently modified by the Secretary): J0133, J0285, 
J0287, J0288, J0289, J0895, J1170, J1250, J1265, 
J1325, J1455, J1457, J1570, J2175, J2260, J2270, 
J2274, J2278, J3010, or J3285. 

(ii) PAYMENT CATEGORY 2.—The Secretary shall cre-
ate a payment category 2 and assign to such category 
drugs which are covered under such local coverage de-
termination and billed with the following HCPCS 
codes (as identified as of January 1, 2018, and as sub-
sequently modified by the Secretary): J1555 JB, J1559 
JB, J1561 JB, J1562 JB, J1569 JB, or J1575 JB. 

(iii) PAYMENT CATEGORY 3.—The Secretary shall cre-
ate a payment category 3 and assign to such category 
drugs which are covered under such local coverage de-
termination and billed with the following HCPCS 
codes (as identified as of January 1, 2018, and as sub-
sequently modified by the Secretary): J9000, J9039, 
J9040, J9065, J9100, J9190, J9200, J9360, or J9370. 

(iv) INFUSION DRUGS NOT OTHERWISE INCLUDED.— 
With respect to drugs that are not included in pay-
ment category 1, 2, or 3 under clause (i), (ii), or (iii), 
respectively, the Secretary shall assign to the most ap-
propriate of such categories, as determined by the Sec-
retary, drugs which are— 

(I) covered under such local coverage determina-
tion and billed under HCPCS codes J7799 or 
J7999 (as identified as of July 1, 2017, and as sub-
sequently modified by the Secretary); or 

(II) billed under any code that is implemented 
after the date of the enactment of this paragraph 
and included in such local coverage determination 
or included in subregulatory guidance as a home 
infusion drug described in subparagraph (A)(i). 

(D) PAYMENT AMOUNTS.— 
(i) IN GENERAL.—Under the payment methodology, 

the Secretary shall pay eligible home infusion sup-
pliers, with respect to items and services described in 
subparagraph (A)(i) furnished during the period de-
scribed in subparagraph (A)(ii) by such supplier to an 
individual, at amounts equal to the amounts deter-
mined under the physician fee schedule established 
under section 1848 for services furnished during the 
year for codes and units of such codes described in 
clauses (ii), (iii), and (iv) with respect to drugs in-
cluded in the payment category under subparagraph 
(C) specified in the respective clause, determined with-
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out application of the geographic adjustment under 
subsection (e) of such section. 

(ii) PAYMENT AMOUNT FOR CATEGORY 1.—For pur-
poses of clause (i), the codes and units described in 
this clause, with respect to drugs included in payment 
category 1 described in subparagraph (C)(i), are one 
unit of HCPCS code 96365 plus three units of HCPCS 
code 96366 (as identified as of January 1, 2018, and 
as subsequently modified by the Secretary). 

(iii) PAYMENT AMOUNT FOR CATEGORY 2.—For pur-
poses of clause (i), the codes and units described in 
this clause, with respect to drugs included in payment 
category 2 described in subparagraph (C)(i), are one 
unit of HCPCS code 96369 plus three units of HCPCS 
code 96370 (as identified as of January 1, 2018, and 
as subsequently modified by the Secretary). 

(iv) PAYMENT AMOUNT FOR CATEGORY 3.—For pur-
poses of clause (i), the codes and units described in 
this clause, with respect to drugs included in payment 
category 3 described in subparagraph (C)(i), are one 
unit of HCPCS code 96413 plus three units of HCPCS 
code 96415 (as identified as of January 1, 2018, and 
as subsequently modified by the Secretary). 

(E) CLARIFICATIONS.— 
(i) INFUSION DRUG ADMINISTRATION DAY.—For pur-

poses of this subsection, with respect to the furnishing 
of transitional home infusion drugs or home infusion 
drugs to an individual by an eligible home infusion 
supplier or a qualified home infusion therapy supplier, 
a reference to payment to such supplier for an infusion 
drug administration calendar day in the individual’s 
home shall refer to payment only for the date on 
which professional services (as described in section 
1861(iii)(2)(A)) were furnished to administer such 
drugs to such individual. For purposes of the previous 
sentence, an infusion drug administration calendar 
day shall include all such drugs administered to such 
individual on such day. 

(ii) TREATMENT OF MULTIPLE DRUGS ADMINISTERED 
ON SAME INFUSION DRUG ADMINISTRATION DAY.—In the 
case that an eligible home infusion supplier, with re-
spect to an infusion drug administration calendar day 
in an individual’s home, furnishes to such individual 
transitional home infusion drugs which are not all as-
signed to the same payment category under subpara-
graph (C), payment to such supplier for such infusion 
drug administration calendar day in the individual’s 
home shall be a single payment equal to the amount 
of payment under this paragraph for the drug, among 
all such drugs so furnished to such individual during 
such calendar day, for which the highest payment 
would be made under this paragraph. 

(F) ELIGIBLE HOME INFUSION SUPPLIERS.—In this para-
graph, the term ‘‘eligible home infusion supplier’’ means a 
supplier that is enrolled under this part as a pharmacy 
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that provides external infusion pumps and external infu-
sion pump supplies and that maintains all pharmacy licen-
sure requirements in the State in which the applicable in-
fusion drugs are administered. 

(G) IMPLEMENTATION.—Notwithstanding any other provi-
sion of law, the Secretary may implement this paragraph 
by program instruction or otherwise. 

(v) PAYMENT FOR OUTPATIENT PHYSICAL THERAPY SERVICES AND 
OUTPATIENT OCCUPATIONAL THERAPY SERVICES FURNISHED BY A 
THERAPY ASSISTANT.— 

(1) IN GENERAL.—In the case of an outpatient physical ther-
apy service or outpatient occupational therapy service fur-
nished on or after January 1, 2022, for which payment is made 
under section 1848 or subsection (k), that is furnished in whole 
or in part by a therapy assistant (as defined by the Secretary), 
the amount of payment for such service shall be an amount 
equal to 85 percent of the amount of payment otherwise appli-
cable for the service under this part. Nothing in the preceding 
sentence shall be construed to change applicable requirements 
with respect to such services. 

(2) USE OF MODIFIER.— 
(A) ESTABLISHMENT.—Not later than January 1, 2019, 

the Secretary shall establish a modifier to indicate (in a 
form and manner specified by the Secretary), in the case 
of an outpatient physical therapy service or outpatient oc-
cupational therapy service furnished in whole or in part by 
a therapy assistant (as so defined), that the service was 
furnished by a therapy assistant. 

(B) REQUIRED USE.—Each request for payment, or bill 
submitted, for an outpatient physical therapy service or 
outpatient occupational therapy service furnished in whole 
or in part by a therapy assistant (as so defined) on or after 
January 1, 2020, shall include the modifier established 
under subparagraph (A) for each such service. 

(3) IMPLEMENTATION.—The Secretary shall implement this 
subsection through notice and comment rulemaking. 

(w) OPIOID USE DISORDER TREATMENT SERVICES.— 
(1) IN GENERAL.—The Secretary shall pay to an opioid treat-

ment program (as defined in paragraph (2) of section 1861(jjj)) 
an amount that is equal to 100 percent of a bundled payment 
under this part for opioid use disorder treatment services (as 
defined in paragraph (1) of such section) that are furnished by 
such program to an individual during an episode of care (as de-
fined by the Secretary) beginning on or after January 1, 2020. 
The Secretary shall ensure, as determined appropriate by the 
Secretary, that no duplicative payments are made under this 
part or part D for items and services furnished by an opioid 
treatment program. 

(2) CONSIDERATIONS.—The Secretary may implement this 
subsection through one or more bundles based on the type of 
medication provided (such as buprenorphine, methadone, 
naltrexone, or a new innovative drug), the frequency of serv-
ices, the scope of services furnished, characteristics of the indi-
viduals furnished such services, or other factors as the Sec-
retary determine appropriate. In developing such bundles, the 
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Secretary may consider payment rates paid to opioid treatment 
programs for comparable services under State plans under title 
XIX or under the TRICARE program under chapter 55 of title 
10 of the United States Code. 

(3) ANNUAL UPDATES.—The Secretary shall provide an up-
date each year to the bundled payment amounts under this 
subsection. 

* * * * * * * 

ENROLLMENT PERIODS 

SEC. 1837. (a) An individual may enroll in the insurance program 
established by this part only in such manner and form as may be 
prescribed by regulations, and only during an enrollment period 
prescribed in or under this section. 

(c) In the case of individuals who first satisfy paragraph (1) or 
(2) of section 1836 before March 1, 1966, the initial general enroll-
ment period shall begin on the first day of the second month which 
begins after the date of enactment of this title and shall end on 
May 31, 1966. For purposes of this subsection and subsection (d), 
an individual who has attained age 65 and who satisfies paragraph 
(1) of section 1836 but not paragraph (2) of such section shall be 
treated as satisfying such paragraph (1) on the first day on which 
he is (or on filing application would have been) entitled to hospital 
insurance benefits under part A. 

(d) In the case of an individual who first satisfies paragraph (1) 
or (2) of section 1836 on or after March 1, 1966, his initial enroll-
ment period shall begin on the first day of the third month before 
the month in which he first satisfies such paragraphs and shall end 
seven months later. Where the Secretary finds that an individual 
who has attained age 65 failed to enroll under this part during his 
initial enrollment period (based on a determination by the Sec-
retary of the month in which such individual attained age 65), be-
cause such individual (relying on documentary evidence) was mis-
taken as to his correct date of birth, the Secretary shall establish 
for such individual an initial enrollment period based on his attain-
ing age 65 at the time shown in such documentary evidence (with 
a coverage period determined under section 1838 as though he had 
attained such age at that time). 

(e) There shall be a general enrollment period during the period 
beginning on January 1 and ending on March 31 of each year. 

(f) Any individual— 
(1) who is eligible under section 1836 to enroll in the medical 

insurance program by reason of entitlement to hospital insur-
ance benefits as described in paragraph (1) of such section, and 

(2) whose initial enrollment period under subsection (d) be-
gins after March 31, 1973, and 

(3) who is residing in the United States, exclusive of Puerto 
Rico, 

shall be deemed to have enrolled in the medical insurance program 
established by this part. 

(g) All of the provisions of this section shall apply to individuals 
satisfying subsection (f), except that— 

(1) in the case of an individual who satisfies subsection (f) 
by reason of entitlement to disability insurance benefits de-
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scribed in section 226(b), his initial enrollment period shall 
begin on the first day of the later of (A) April 1973 or (B) the 
third month before the 25th month of such entitlement, and 
shall reoccur with each continuous period of eligibility (as de-
fined in section 1839(d)) and upon attainment of age 65; 

(2)(A) in the case of an individual who is entitled to monthly 
benefits under section 202 or 223 on the first day of his initial 
enrollment period or becomes entitled to monthly benefits 
under section 202 during the first 3 months of such period, his 
enrollment shall be deemed to have occurred in the third 
month of his initial enrollment period, and 

(B) in the case of an individual who is not entitled to benefits 
under section 202 on the first day of his initial enrollment pe-
riod and does not become so entitled during the first 3 months 
of such period, his enrollment shall be deemed to have oc-
curred in the month in which he files the application estab-
lishing his entitlement to hospital insurance benefits provided 
such filing occurs during the last 4 months of his initial enroll-
ment period; and 

(3) in the case of an individual who would otherwise satisfy 
subsection (f) but does not establish his entitlement to hospital 
insurance benefits until after the last day of his initial enroll-
ment period (as defined in subsection (d) of this section), his 
enrollment shall be deemed to have occurred on the first day 
of the earlier of the then current or immediately succeeding 
general enrollment period (as defined in subsection (e) of this 
section). 

(h) In any case where the Secretary finds that an individual’s en-
rollment or nonenrollment in the insurance program established by 
this part or part A pursuant to section 1818 is unintentional, inad-
vertent, or erroneous and is the result of the error, misrepresenta-
tion, or inaction of an officer, employee, or agent of the Federal 
Government, or its instrumentalities, the Secretary may take such 
action (including the designation for such individual of a special 
initial or subsequent enrollment period, with a coverage period de-
termined on the basis thereof and with appropriate adjustments of 
premiums) as may be necessary to correct or eliminate the effects 
of such error, misrepresentation, or inaction. 

(i)(1) In the case of an individual who— 
(A) at the time the individual first satisfies paragraph (1) or 

(2) of section 1836, is enrolled in a group health plan described 
in section 1862(b)(1)(A)(v) by reason of the individual’s (or the 
individual’s spouse’s) current employment status, and 

(B) has elected not to enroll (or to be deemed enrolled) under 
this section during the individual’s initial enrollment period, 

there shall be a special enrollment period described in paragraph 
(3). In the case of an individual not described in the previous sen-
tence who has not attained the age of 65, at the time the individual 
first satisfies paragraph (1) of section 1836, is enrolled in a large 
group health plan (as that term is defined in section 
1862(b)(1)(B)(iii)) by reason of the individual’s current employment 
status (or the current employment status of a family member of the 
individual), and has elected not to enroll (or to be deemed enrolled) 
under this section during the individual’s initial enrollment period, 
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there shall be a special enrollment period described in paragraph 
(3)(B). 

(2) In the case of an individual who— 
(A)(i) has enrolled (or has been deemed to have enrolled) in 

the medical insurance program established under this part 
during the individual’s initial enrollment period, or (ii) is an in-
dividual described in paragraph (1)(A); 

(B) has enrolled in such program during any subsequent spe-
cial enrollment period under this subsection during which the 
individual was not enrolled in a group health plan described in 
section 1862(b)(1)(A)(v) by reason of the individual’s (or indi-
vidual’s spouse’s) current employment status; and 

(C) has not terminated enrollment under this section at any 
time at which the individual is not enrolled in such a group 
health plan by reason of the individual’s (or individual’s 
spouse’s) current employment status, 

there shall be a special enrollment period described in paragraph 
(3). In the case of an individual not described in the previous sen-
tence who has not attained the age of 65, has enrolled (or has been 
deemed to have enrolled) in the medical insurance program estab-
lished under this part during the individual’s initial enrollment pe-
riod, or is an individual described in the second sentence of para-
graph (1), has enrolled in such program during any subsequent 
special enrollment period under this subsection during which the 
individual was not enrolled in a large group health plan (as that 
term is defined in section 1862(b)(1)(B)(iii)) by reason of the indi-
vidual’s current employment status (or the current employment 
status of a family member of the individual), and has not termi-
nated enrollment under this section at any time at which the indi-
vidual is not enrolled in such a large group health plan by reason 
of the individual’s current employment status (or the current em-
ployment status of a family member of the individual), there shall 
be a special enrollment period described in paragraph (3)(B). 

(3)(A) The special enrollment period referred to in the first sen-
tences of paragraphs (1) and (2) is the period including each month 
during any part of which the individual is enrolled in a group 
health plan described in section 1862(b)(1)(A)(v) by reason of cur-
rent employment status ending with the last day of the eighth con-
secutive month in which the individual is at no time so enrolled. 

(B) The special enrollment period referred to in the second sen-
tences of paragraphs (1) and (2) is the period including each month 
during any part of which the individual is enrolled in a large group 
health plan (as that term is defined in section 1862(b)(1)(B)(iii)) by 
reason of the individual’s current employment status (or the cur-
rent employment status of a family member of the individual) end-
ing with the last day of the eighth consecutive month in which the 
individual is at no time so enrolled. 

(4)(A) In the case of an individual who is entitled to benefits 
under part A pursuant to section 226(b) and— 

(i) who at the time the individual first satisfies paragraph (1) 
of section 1836— 

(I) is enrolled in a group health plan described in section 
1862(b)(1)(A)(v) by reason of the individual’s current or 
former employment or by reason of the current or former 
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employment status of a member of the individual’s family, 
and 

(II) has elected not to enroll (or to be deemed enrolled) 
under this section during the individual’s initial enroll-
ment period; and 

(ii) whose continuous enrollment under such group health 
plan is involuntarily terminated at a time when the enrollment 
under the plan is not by reason of the individual’s current em-
ployment or by reason of the current employment of a member 
of the individual’s family, 

there shall be a special enrollment period described in subpara-
graph (B). 

(B) The special enrollment period referred to in subparagraph (A) 
is the 6-month period beginning on the first day of the month 
which includes the date of the enrollment termination described in 
subparagraph (A)(ii). 

(j) In applying this section in the case of an individual who is en-
titled to benefits under part A pursuant to the operation of section 
226(h), the following special rules apply: 

(1) The initial enrollment period under subsection (d) shall 
begin on the first day of the first month in which the indi-
vidual satisfies the requirement of section 1836(1). 

(2) In applying subsection (g)(1), the initial enrollment period 
shall begin on the first day of the first month of entitlement 
to disability insurance benefits referred to in such subsection. 

(k)(1) In the case of an individual who— 
(A) at the time the individual first satisfies paragraph (1) or 

(2) of section 1836, is described in paragraph (3), and has elect-
ed not to enroll (or to be deemed enrolled) under this section 
during the individual’s initial enrollment period; or 

(B) has terminated enrollment under this section during a 
month in which the individual is described in paragraph (3), 

there shall be a special enrollment period described in paragraph 
(2). 

(2) The special enrollment period described in this paragraph is 
the 6-month period beginning on the first day of the month which 
includes the date that the individual is no longer described in para-
graph (3). 

(3) For purposes of paragraph (1), an individual described in this 
paragraph is an individual who— 

(A) is serving as a volunteer outside of the United States 
through a program— 

(i) that covers at least a 12-month period; and 
(ii) that is sponsored by an organization described in sec-

tion 501(c)(3) of the Internal Revenue Code of 1986 and ex-
empt from taxation under section 501(a) of such Code; and 

(B) demonstrates health insurance coverage while serving in 
the program. 

(l)(1) In the case of any individual who is a covered beneficiary 
(as defined in section 1072(5) of title 10, United States Code) at the 
time the individual is entitled to part A under section 226(b) or sec-
tion 226A and who is eligible to enroll but who has elected not to 
enroll (or to be deemed enrolled) during the individual’s initial en-
rollment period, there shall be a special enrollment period de-
scribed in paragraph (2). 
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(2) The special enrollment period described in this paragraph, 
with respect to an individual, is the 12-month period beginning on 
the day after the last day of the initial enrollment period of the in-
dividual or, if later, the 12-month period beginning with the month 
the individual is notified of enrollment under this section. 

(3) In the case of an individual who enrolls during the special en-
rollment period provided under paragraph (1), the coverage period 
under this part shall begin on the first day of the month in which 
the individual enrolls, or, at the option of the individual, the first 
month after the end of the individual’s initial enrollment period. 

(4) An individual may only enroll during the special enrollment 
period provided under paragraph (1) one time during the individ-
ual’s lifetime. 

(5) The Secretary shall ensure that the materials relating to cov-
erage under this part that are provided to an individual described 
in paragraph (1) prior to the individual’s initial enrollment period 
contain information concerning the impact of not enrolling under 
this part, including the impact on health care benefits under the 
TRICARE program under chapter 55 of title 10, United States 
Code. 

(6) The Secretary of Defense shall collaborate with the Secretary 
of Health and Human Services and the Commissioner of Social Se-
curity to provide for the accurate identification of individuals de-
scribed in paragraph (1). The Secretary of Defense shall provide 
such individuals with notification with respect to this subsection. 
The Secretary of Defense shall collaborate with the Secretary of 
Health and Human Services and the Commissioner of Social Secu-
rity to ensure appropriate follow up pursuant to any notification 
provided under the preceding sentence. 

(m) Beginning January 1, 2021, the Secretary may establish spe-
cial enrollment periods in the case of individuals who meet such ex-
ceptional conditions as the Secretary may provide, such as individ-
uals who reside in an area with an emergency or disaster as deter-
mined by the Secretary. 

COVERAGE PERIOD 

SEC. 1838. (a) The period during which an individual is entitled 
to benefits under the insurance program established by this part 
(hereinafter referred to as his ‘‘coverage period’’) shall begin on 
whichever of the following is the latest: 

(1) July 1, 1966, or (in the case of a disabled individual who 
has not attained age 65) July 1, 1973; or 

ø(2)(A) in the case of an individual who enrolls pursuant to 
subsection (d) of section 1837 before the month in which he 
first satisfies paragraph (1) or (2) of section 1836, the first day 
of such month, or 

ø(B) in the case of an individual who enrolls pursuant to 
such subsection (d) in the month in which he first satisfies 
such paragraph, the first day of the month following the month 
in which he so enrolls, or 

ø(C) in the case of an individual who enrolls pursuant to 
such subsection (d) in the month following the month in which 
he first satisfies such paragraph, the first day of the second 
month following the month in which he so enrolls, or 
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ø(D) in the case of an individual who enrolls pursuant to 
such subsection (d) more than one month following the month 
in which he satisfies such paragraph, the first day of the third 
month following the month in which he so enrolls, or 

ø(E) in the case of an individual who enrolls pursuant to 
subsection (e) of section 1837, the July 1 following the month 
in which he so enrolls; or 

ø(3)(A) in the case of an individual who is deemed to have 
enrolled on or before the last day of the third month of his ini-
tial enrollment period, the first day of the month in which he 
first meets the applicable requirements of section 1836 or July 
1, 1973, whichever is later, or 

ø(B) in the case of an individual who is deemed to have en-
rolled on or after the first day of the fourth month of his initial 
enrollment period, as prescribed under subparagraphs (B), (C), 
(D), and (E) of paragraph (2) of this subsection.¿ 

(2)(A) in the case of an individual who enrolls pursuant to 
subsection (d) of section 1837 before the month in which he first 
satisfies paragraph (1) or (2) of section 1836, the first day of 
such month, 

(B) in the case of an individual who first satisfies such para-
graph in a month beginning before January 2021 and who en-
rolls pursuant to such subsection (d)— 

(i) in such month in which he first satisfies such para-
graph, the first day of the month following the month in 
which he so enrolls, 

(ii) in the month following such month in which he first 
satisfies such paragraph, the first day of the second month 
following the month in which he so enrolls, or 

(iii) more than one month following such month in which 
he satisfies such paragraph, the first day of the third 
month following the month in which he so enrolls, 

(C) in the case of an individual who first satisfies such para-
graph in a month beginning on or after January 1, 2021, and 
who enrolls pursuant to such subsection (d) in such month in 
which he first satisfies such paragraph or in any subsequent 
month of his initial enrollment period, the first day of the 
month following the month in which he so enrolls, or 

(D) in the case of an individual who enrolls pursuant to sub-
section (e) of section 1837 in a month beginning— 

(i) before January 1, 2021, the July 1 following the 
month in which he so enrolls, or 

(ii) on or after January 1, 2021, the first day of the 
month following the month in which he so enrolls, or 

(3) in the case of an individual who is deemed to have en-
rolled— 

(A) on or before the last day of the third month of his ini-
tial enrollment period, the first day of the month in which 
he first meets the applicable requirements of section 1836 
or July 1, 1973, whichever is later, or 

(B) on or after the first day of the fourth month of his ini-
tial enrollment period, and where such month begins— 

(i) before January 1, 2021, as prescribed under sub-
paragraphs (B)(i), (B)(ii), (B)(iii), and (D) of paragraph 
(2), or 
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(ii) on or after January 1, 2021, as prescribed under 
paragraph (2)(C). 

(b) An individual’s coverage period shall continue until his enroll-
ment has been terminated— 

(1) by the filing of notice that the individual no longer wishes 
to participate in the insurance program established by this 
part, or 

(2) for nonpayment of premiums. 
The termination of a coverage period under paragraph (1) shall (ex-
cept as otherwise provided in section 1843(e)) take effect at the 
close of the month following the month in which the notice is filed. 
The termination of a coverage period under paragraph (2) shall 
take effect on a date determined under regulations, which may be 
determined so as to provide a grace period in which overdue pre-
miums may be paid and coverage continued. The grace period de-
termined under the preceding sentence shall not exceed 90 days; 
except that it may be extended to not to exceed 180 days in any 
case where the Secretary determines that there was good cause for 
failure to pay the overdue premiums within such 90-day period. 

Where an individual who is deemed to have enrolled for medical 
insurance pursuant to section 1837(f) files a notice before the first 
day of the month in which his coverage period begins advising that 
he does not wish to be so enrolled, the termination of the coverage 
period resulting from such deemed enrollment shall take effect 
with the first day of the month the coverage would have been effec-
tive. Where an individual who is deemed enrolled for medical in-
surance benefits pursuant to section 1837(f) files a notice request-
ing termination of his deemed coverage in or after the month in 
which such coverage becomes effective, the termination of such cov-
erage shall take effect at the close of the month following the 
month in which the notice is filed. 

(c) In the case of an individual satisfying paragraph (1) of section 
1836 whose entitlement to hospital insurance benefits under part 
A is based on a disability rather than on his having attained the 
age of 65, his coverage period (and his enrollment under this part) 
shall be terminated as of the close of the last month for which he 
is entitled to hospital insurance benefits. 

(d) No payments may be made under this part with respect to 
the expenses of an individual unless such expenses were incurred 
by such individual during a period which, with respect to him, is 
a coverage period. 

(e) Notwithstanding subsection (a), in the case of an individual 
who enrolls during a special enrollment period pursuant to section 
1837(i)(3) or 1837(i)(4)(B)— 

(1) in any month of the special enrollment period in which 
the individual is at any time enrolled in a plan (specified in 
subparagraph (A) or (B), as applicable, of section 1837(i)(3) or 
specified in section 1837(i)(4)(A)(i)) or in the first month fol-
lowing such a month, the coverage period shall begin on the 
first day of the month in which the individual so enrolls (or, 
at the option of the individual, on the first day of any of the 
following three months), or 
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(2) in any other month of the special enrollment period, the 
coverage period shall begin on the first day of the month fol-
lowing the month in which the individual so enrolls. 

(f) Notwithstanding subsection (a), in the case of an individual 
who enrolls during a special enrollment period pursuant to section 
1837(k), the coverage period shall begin on the first day of the 
month following the month in which the individual so enrolls. 

(g) Notwithstanding subsection (a), in the case of an individual 
who enrolls during a special enrollment period pursuant to section 
1837(m), the coverage period shall begin on a date the Secretary 
provides in a manner consistent (to the extent practicable) with pro-
tecting continuity of health benefit coverage. 

AMOUNTS OF PREMIUMS 

SEC. 1839. (a)(1) The Secretary shall, during September of 1983 
and of each year thereafter, determine the monthly actuarial rate 
for enrollees age 65 and over which shall be applicable for the suc-
ceeding calendar year. Subject to paragraphs (5) and (6), such actu-
arial rate shall be the amount the Secretary estimates to be nec-
essary so that the aggregate amount for such calendar year with 
respect to those enrollees age 65 and older will equal one-half of 
the total of the benefits and administrative costs which he esti-
mates will be payable from the Federal Supplementary Medical In-
surance Trust Fund for services performed and related administra-
tive costs incurred in such calendar year with respect to such en-
rollees. In calculating the monthly actuarial rate, the Secretary 
shall include an appropriate amount for a contingency margin. In 
applying this paragraph there shall not be taken into account addi-
tional payments under section 1848(o) and section 1853(l)(3) and 
the Government contribution under section 1844(a)(3). 

(2) The monthly premium of each individual enrolled under this 
part for each month after December 1983 shall be the amount de-
termined under paragraph (3), adjusted as required in accordance 
with subsections (b), (c), (f), and (i), and to reflect any credit pro-
vided under section 1854(b)(1)(C)(ii)(III). 

(3) The Secretary, during September of each year, shall deter-
mine and promulgate a monthly premium rate for the succeeding 
calendar year that (except as provided in subsection (g)) is equal 
to 50 percent of the monthly actuarial rate for enrollees age 65 and 
over, determined according to paragraph (1), for that succeeding 
calendar year. Whenever the Secretary promulgates the dollar 
amount which shall be applicable as the monthly premium rate for 
any period, he shall, at the time such promulgation is announced, 
issue a public statement setting forth the actuarial assumptions 
and bases employed by him in arriving at the amount of an ade-
quate actuarial rate for enrollees age 65 and older as provided in 
paragraph (1). 

(4) The Secretary shall also, during September of 1983 and of 
each year thereafter, determine the monthly actuarial rate for dis-
abled enrollees under age 65 which shall be applicable for the suc-
ceeding calendar year. Such actuarial rate shall be the amount the 
Secretary estimates to be necessary so that the aggregate amount 
for such calendar year with respect to disabled enrollees under age 
65 will equal one-half of the total of the benefits and administra-
tive costs which he estimates will be payable from the Federal Sup-
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plementary Medical Insurance Trust Fund for services performed 
and related administrative costs incurred in such calendar year 
with respect to such enrollees. In calculating the monthly actuarial 
rate under this paragraph, the Secretary shall include an appro-
priate amount for a contingency margin. 

(5)(A) In applying this part (including subsection (i) and section 
1833(b)), the monthly actuarial rate for enrollees age 65 and over 
for 2016 shall be determined as if subsection (f) did not apply. 

(B) Subsection (f) shall continue to be applied to paragraph (6)(A) 
(during a repayment month, as described in paragraph (6)(B)) and 
without regard to the application of subparagraph (A). 

(6)(A) With respect to a repayment month (as described in sub-
paragraph (B)), the monthly premium otherwise established under 
paragraph (3) shall be increased by, subject to subparagraph (D), 
$3. 

(B) For purposes of this paragraph, a repayment month is a 
month during a year, beginning with 2016, for which a balance due 
amount is computed under subparagraph (C) as greater than zero. 

(C) For purposes of this paragraph, the balance due amount com-
puted under this subparagraph, with respect to a month, is the 
amount estimated by the Chief Actuary of the Centers for Medicare 
& Medicaid Services to be equal to— 

(i) the amount transferred under section 1844(d)(1); plus 
(ii) the amount that is equal to the aggregate reduction, for 

all individuals enrolled under this part, in the income related 
monthly adjustment amount as a result of the application of 
paragraph (5); minus 

(iii) the amounts payable under this part as a result of the 
application of this paragraph for preceding months. 

(D) If the balance due amount computed under subparagraph (C), 
without regard to this subparagraph, for December of a year would 
be less than zero, the Chief Actuary of the Centers for Medicare & 
Medicaid Services shall estimate, and the Secretary shall apply, a 
reduction to the dollar amount increase applied under subpara-
graph (A) for each month during such year in a manner such that 
the balance due amount for January of the subsequent year is 
equal to zero. 

(b) In the case of an individual whose coverage period began pur-
suant to an enrollment after his initial enrollment period (deter-
mined pursuant to subsection (c) or (d) of section 1837) and not 
pursuant to a special enrollment period under subsection (i)(4) øor 
(l)¿, (l), or (m) of section 1837, the monthly premium determined 
under subsection (a) (without regard to any adjustment under sub-
section (i)) shall be increased by 10 percent of the monthly pre-
mium so determined for each full 12 months (in the same contin-
uous period of eligibility) in which he could have been but was not 
enrolled. For purposes of the preceding sentence, there shall be 
taken into account (1) the months which elapsed between the close 
of his initial enrollment period and the close of the enrollment pe-
riod in which he enrolled, plus (in the case of an individual who 
reenrolls) (2) the months which elapsed between the date of termi-
nation of a previous coverage period and the close of the enrollment 
period in which he reenrolled, but there shall not be taken into ac-
count months for which the individual can demonstrate that the in-
dividual was enrolled in a group health plan described in section 
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1862(b)(1)(A)(v) by reason of the individual’s (or the individual’s 
spouse’s) current employment or months during which the indi-
vidual has not attained the age of 65 and for which the individual 
can demonstrate that the individual was enrolled in a large group 
health plan as an active individual (as those terms are defined in 
section 1862(b)(1)(B)(iii)) or months for which the individual can 
demonstrate that the individual was an individual described in sec-
tion 1837(k)(3). Any increase in an individual’s monthly premium 
under the first sentence of this subsection with respect to a par-
ticular continuous period of eligibility shall not be applicable with 
respect to any other continuous period of eligibility which such in-
dividual may have. No increase in the premium shall be effected 
for a month in the case of an individual who enrolls under this part 
during 2001, 2002, 2003, or 2004 and who demonstrates to the Sec-
retary before December 31, 2004, that the individual is a covered 
beneficiary (as defined in section 1072(5) of title 10, United States 
Code). The Secretary of Health and Human Services shall consult 
with the Secretary of Defense in identifying individuals described 
in the previous sentence. For purposes of determining any increase 
under this subsection for individuals whose enrollment occurs on or 
after January 1, 2021, the second sentence of this subsection shall 
be applied by substituting ‘‘close of the month’’ for ‘‘close of the en-
rollment period’’ each place it appears. 

(c) If any monthly premium determined under the foregoing pro-
visions of this section is not a multiple of 10 cents, such premium 
shall be rounded to the nearest multiple of 10 cents. 

(d) For purposes of subsection (b) (and section 1837(g)(1)), an in-
dividual’s ‘‘continuous period of eligibility’’ is the period beginning 
with the first day on which he is eligible to enroll under section 
1836 and ending with his death; except that any period during all 
of which an individual satisfied paragraph (1) of section 1836 and 
which terminated in or before the month preceding the month in 
which he attained age 65 shall be a separate ‘‘continuous period of 
eligibility’’ with respect to such individual (and each such period 
which terminates shall be deemed not to have existed for purposes 
of subsequently applying this section). 

(e)(1) Upon the request of a State (or any appropriate State or 
local governmental entity specified by the Secretary), the Secretary 
may enter into an agreement with the State (or such entity) under 
which the State (or such entity) agrees to pay on a quarterly or 
other periodic basis to the Secretary (to be deposited in the Treas-
ury to the credit of the Federal Supplementary Medical Insurance 
Trust Fund) an amount equal to the amount of the part B late en-
rollment premium increases with respect to the premiums for eligi-
ble individuals (as defined in paragraph (3)(A)). 

(2) No part B late enrollment premium increase shall apply to an 
eligible individual for premiums for months for which the amount 
of such an increase is payable under an agreement under para-
graph (1). 

(3) In this subsection: 
(A) The term ‘‘eligible individual’’ means an individual who 

is enrolled under this part B and who is within a class of indi-
viduals specified in the agreement under paragraph (1). 
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(B) The term ‘‘part B late enrollment premium increase’’ 
means any increase in a premium as a result of the application 
of subsection (b). 

(f) For any calendar year after 1988, if an individual is entitled 
to monthly benefits under section 202 or 223 or to a monthly annu-
ity under section 3(a), 4(a), or 4(f) of the Railroad Retirement Act 
of 1974 for November and December of the preceding year, if the 
monthly premium of the individual under this section for December 
and for January is deducted from those benefits under section 
1840(a)(1) or section 1840(b)(1), and if the amount of the individ-
ual’s premium is not adjusted for such January under subsection 
(i), the monthly premium otherwise determined under this section 
for an individual for that year shall not be increased, pursuant to 
this subsection, to the extent that such increase would reduce the 
amount of benefits payable to that individual for that December 
below the amount of benefits payable to that individual for that 
November (after the deduction of the premium under this section). 
For purposes of this subsection, retroactive adjustments or pay-
ments and deductions on account of work shall not be taken into 
account in determining the monthly benefits to which an individual 
is entitled under section 202 or 223 or under the Railroad Retire-
ment Act of 1974. 

(g) In estimating the benefits and administrative costs which will 
be payable from the Federal Supplementary Medical Insurance 
Trust Fund for a year for purposes of determining the monthly pre-
mium rate under subsection (a)(3), the Secretary shall exclude an 
estimate of any benefits and administrative costs attributable to— 

(1) the application of section 1861(v)(1)(L)(viii) or to the es-
tablishment under section 1861(v)(1)(L)(i)(V) of a per visit limit 
at 106 percent of the median (instead of 105 percent of the me-
dian), but only to the extent payment for home health services 
under this title is not being made under section 1895 (relating 
to prospective payment for home health services); and 

(2) the medicare prescription drug discount card and transi-
tional assistance program under section 1860D–31. 

(h) POTENTIAL APPLICATION OF COMPARATIVE COST ADJUSTMENT 
IN CCA AREAS.— 

(1) IN GENERAL.—Certain individuals who are residing in a 
CCA area under section 1860C–1 who are not enrolled in an 
MA plan under part C may be subject to a premium adjust-
ment under subsection (f) of such section for months in which 
the CCA program under such section is in effect in such area. 

(2) NO EFFECT ON LATE ENROLLMENT PENALTY OR INCOME-RE-
LATED ADJUSTMENT IN SUBSIDIES.—Nothing in this subsection 
or section 1860C–1(f) shall be construed as affecting the 
amount of any premium adjustment under subsection (b) or (i). 
Subsection (f) shall be applied without regard to any premium 
adjustment referred to in paragraph (1). 

(3) IMPLEMENTATION.—In order to carry out a premium ad-
justment under this subsection and section 1860C–1(f) (insofar 
as it is effected through the manner of collection of premiums 
under section 1840(a)), the Secretary shall transmit to the 
Commissioner of Social Security— 

(A) at the beginning of each year, the name, social secu-
rity account number, and the amount of the premium ad-
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justment (if any) for each individual enrolled under this 
part for each month during the year; and 

(B) periodically throughout the year, information to up-
date the information previously transmitted under this 
paragraph for the year. 

(i) REDUCTION IN PREMIUM SUBSIDY BASED ON INCOME.— 
(1) IN GENERAL.—In the case of an individual whose modified 

adjusted gross income exceeds the threshold amount under 
paragraph (2), the monthly amount of the premium subsidy ap-
plicable to the premium under this section for a month after 
December 2006 shall be reduced (and the monthly premium 
shall be increased) by the monthly adjustment amount speci-
fied in paragraph (3). 

(2) THRESHOLD AMOUNT.—For purposes of this subsection, 
subject to paragraph (6), the threshold amount is— 

(A) except as provided in subparagraph (B), $80,000 (or, 
beginning with 2018, $85,000), and 

(B) in the case of a joint return, twice the amount appli-
cable under subparagraph (A) for the calendar year. 

(3) MONTHLY ADJUSTMENT AMOUNT.— 
(A) IN GENERAL.—Subject to subparagraph (B), the 

monthly adjustment amount specified in this paragraph 
for an individual for a month in a year is equal to the 
product of the following: 

(i) SLIDING SCALE PERCENTAGE.—Subject to para-
graph (6), the applicable percentage specified in the 
applicable table in subparagraph (C) for the individual 
minus 25 percentage points. 

(ii) UNSUBSIDIZED PART B PREMIUM AMOUNT.— 
(I) 200 percent of the monthly actuarial rate for en-

rollees age 65 and over (as determined under sub-
section (a)(1) for the year); plus 

(II) 4 times the amount of the increase in the 
monthly premium under subsection (a)(6) for a 
month in the year. 

(B) 3-YEAR PHASE IN.—The monthly adjustment amount 
specified in this paragraph for an individual for a month 
in a year before 2009 is equal to the following percentage 
of the monthly adjustment amount specified in subpara-
graph (A): 

(i) For 2007, 33 percent. 
(ii) For 2008, 67 percent. 

(C) APPLICABLE PERCENTAGE.— 
(i) IN GENERAL.— 

(I) Subject to paragraphs (5) and (6), for years 
before 2018: 

If the modified adjusted gross income is: The applicable 
percentage is: 

More than $80,000 but not more than $100,000 ........................... 35 percent
More than $100,000 but not more than $150,000 ......................... 50 percent
More than $150,000 but not more than $200,000 ......................... 65 percent
More than $200,000 ......................................................................... 80 percent. 

(II) Subject to paragraph (5), for 2018: 

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00124 Fmt 6659 Sfmt 9001 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



123 

If the modified adjusted gross income is: The applicable 
percentage is:

More than $85,000 but not more than 
$107,000 ................................................... 35 percent

More than $107,000 but not more than 
$133,500 ................................................... 50 percent

More than $133,500 but not more than 
$160,000 ................................................... 65 percent

More than $160,000 .................................... 80 percent. 
(III) Subject to paragraph (5), for years begin-

ning with 2019: 

If the modified adjusted gross income is: ............................................. The applicable 
percentage is:

More than $85,000 but not more than $107,000 .......................................... 35 percent
More than $107,000 but not more than $133,500 ........................................ 50 percent
More than $133,500 but not more than $160,000 ........................................ 65 percent
More than $160,000 but less than $500,000 ................................................. 80 percent
At least $500,000 ............................................................................................ 85 percent. 

(ii) JOINT RETURNS.—In the case of a joint return, 
clause (i) shall be applied by substituting dollar 
amounts which are twice the dollar amounts otherwise 
applicable under clause (i) for the calendar year ex-
cept, with respect to the dollar amounts applied in the 
last row of the table under subclause (III) of such 
clause (and the second dollar amount specified in the 
second to last row of such table), clause (i) shall be ap-
plied by substituting dollar amounts which are 150 
percent of such dollar amounts for the calendar year. 

(iii) MARRIED INDIVIDUALS FILING SEPARATE RE-
TURNS.—In the case of an individual who— 

(I) is married as of the close of the taxable year 
(within the meaning of section 7703 of the Inter-
nal Revenue Code of 1986) but does not file a joint 
return for such year, and 

(II) does not live apart from such individual’s 
spouse at all times during the taxable year, 

clause (i) shall be applied by reducing each of the dol-
lar amounts otherwise applicable under such clause 
for the calendar year by the threshold amount for such 
year applicable to an unmarried individual. 

(4) MODIFIED ADJUSTED GROSS INCOME.— 
(A) IN GENERAL.—For purposes of this subsection, the 

term ‘‘modified adjusted gross income’’ means adjusted 
gross income (as defined in section 62 of the Internal Rev-
enue Code of 1986)— 

(i) determined without regard to sections 135, 911, 
931, and 933 of such Code; and 
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(ii) increased by the amount of interest received or 
accrued during the taxable year which is exempt from 
tax under such Code. 

In the case of an individual filing a joint return, any ref-
erence in this subsection to the modified adjusted gross in-
come of such individual shall be to such return’s modified 
adjusted gross income. 

(B) TAXABLE YEAR TO BE USED IN DETERMINING MODIFIED 
ADJUSTED GROSS INCOME.— 

(i) IN GENERAL.—In applying this subsection for an 
individual’s premiums in a month in a year, subject to 
clause (ii) and subparagraph (C), the individual’s 
modified adjusted gross income shall be such income 
determined for the individual’s last taxable year begin-
ning in the second calendar year preceding the year 
involved. 

(ii) TEMPORARY USE OF OTHER DATA.—If, as of Octo-
ber 15 before a calendar year, the Secretary of the 
Treasury does not have adequate data for an indi-
vidual in appropriate electronic form for the taxable 
year referred to in clause (i), the individual’s modified 
adjusted gross income shall be determined using the 
data in such form from the previous taxable year. Ex-
cept as provided in regulations prescribed by the Com-
missioner of Social Security in consultation with the 
Secretary, the preceding sentence shall cease to apply 
when adequate data in appropriate electronic form are 
available for the individual for the taxable year re-
ferred to in clause (i), and proper adjustments shall be 
made to the extent that the premium adjustments de-
termined under the preceding sentence were incon-
sistent with those determined using such taxable year. 

(iii) NON-FILERS.—In the case of individuals with re-
spect to whom the Secretary of the Treasury does not 
have adequate data in appropriate electronic form for 
either taxable year referred to in clause (i) or clause 
(ii), the Commissioner of Social Security, in consulta-
tion with the Secretary, shall prescribe regulations 
which provide for the treatment of the premium ad-
justment with respect to such individual under this 
subsection, including regulations which provide for— 

(I) the application of the highest applicable per-
centage under paragraph (3)(C) to such individual 
if the Commissioner has information which indi-
cates that such individual’s modified adjusted 
gross income might exceed the threshold amount 
for the taxable year referred to in clause (i), and 

(II) proper adjustments in the case of the appli-
cation of an applicable percentage under sub-
clause (I) to such individual which is inconsistent 
with such individual’s modified adjusted gross in-
come for such taxable year. 

(C) USE OF MORE RECENT TAXABLE YEAR.— 
(i) IN GENERAL.—The Commissioner of Social Secu-

rity in consultation with the Secretary of the Treasury 
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shall establish a procedures under which an individ-
ual’s modified adjusted gross income shall, at the re-
quest of such individual, be determined under this 
subsection— 

(I) for a more recent taxable year than the tax-
able year otherwise used under subparagraph (B), 
or 

(II) by such methodology as the Commissioner, 
in consultation with such Secretary, determines to 
be appropriate, which may include a methodology 
for aggregating or disaggregating information 
from tax returns in the case of marriage or di-
vorce. 

(ii) STANDARD FOR GRANTING REQUESTS.—A request 
under clause (i)(I) to use a more recent taxable year 
may be granted only if— 

(I) the individual furnishes to such Commis-
sioner with respect to such year such documenta-
tion, such as a copy of a filed Federal income tax 
return or an equivalent document, as the Commis-
sioner specifies for purposes of determining the 
premium adjustment (if any) under this sub-
section; and 

(II) the individual’s modified adjusted gross in-
come for such year is significantly less than such 
income for the taxable year determined under sub-
paragraph (B) by reason of the death of such indi-
vidual’s spouse, the marriage or divorce of such 
individual, or other major life changing events 
specified in regulations prescribed by the Commis-
sioner in consultation with the Secretary. 

(5) INFLATION ADJUSTMENT.— 
(A) IN GENERAL.—Subject to subparagraph (C), in the 

case of any calendar year beginning after 2007 (other than 
2018 and 2019), each dollar amount in paragraph (2) or (3) 
shall be increased by an amount equal to— 

(i) such dollar amount, multiplied by 
(ii) the percentage (if any) by which the average of 

the Consumer Price Index for all urban consumers 
(United States city average) for the 12-month period 
ending with August of the preceding calendar year ex-
ceeds such average for the 12-month period ending 
with August 2006 (or, in the case of a calendar year 
beginning with 2020, August 2018). 

(B) ROUNDING.—If any dollar amount after being in-
creased under subparagraph (A) or (C) is not a multiple of 
$1,000, such dollar amount shall be rounded to the nearest 
multiple of $1,000. 

(C) TREATMENT OF ADJUSTMENTS FOR CERTAIN HIGHER 
INCOME INDIVIDUALS.— 

(i) IN GENERAL.—Subparagraph (A) shall not apply 
with respect to each dollar amount in paragraph (3) of 
$500,000. 

(ii) ADJUSTMENT BEGINNING 2028.—In the case of any 
calendar year beginning after 2027, each dollar 
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amount in paragraph (3) of $500,000 shall be in-
creased by an amount equal to— 

(I) such dollar amount, multiplied by 
(II) the percentage (if any) by which the average 

of the Consumer Price Index for all urban con-
sumers (United States city average) for the 12- 
month period ending with August of the preceding 
calendar year exceeds such average for the 12- 
month period ending with August 2026. 

(6) TEMPORARY ADJUSTMENT TO INCOME THRESHOLDS.—Not-
withstanding any other provision of this subsection, during the 
period beginning on January 1, 2011, and ending on December 
31, 2017— 

(A) the threshold amount otherwise applicable under 
paragraph (2) shall be equal to such amount for 2010; and 

(B) the dollar amounts otherwise applicable under para-
graph (3)(C)(i) shall be equal to such dollar amounts for 
2010. 

(7) JOINT RETURN DEFINED.—For purposes of this subsection, 
the term ‘‘joint return’’ has the meaning given to such term by 
section 7701(a)(38) of the Internal Revenue Code of 1986. 

* * * * * * * 

PAYMENT FOR PHYSICIANS’ SERVICES 

SEC. 1848. (a) PAYMENT BASED ON FEE SCHEDULE.— 
(1) IN GENERAL.—Effective for all physicians’ services (as de-

fined in subsection (j)(3)) furnished under this part during a 
year (beginning with 1992) for which payment is otherwise 
made on the basis of a reasonable charge or on the basis of a 
fee schedule under section 1834(b), payment under this part 
shall instead be based on the lesser of— 

(A) the actual charge for the service, or 
(B) subject to the succeeding provisions of this sub-

section, the amount determined under the fee schedule es-
tablished under subsection (b) for services furnished dur-
ing that year (in this subsection referred to as the ‘‘fee 
schedule amount’’). 

(2) TRANSITION TO FULL FEE SCHEDULE.— 
(A) LIMITING REDUCTIONS AND INCREASES TO 15 PERCENT 

IN 1992.— 
(i) LIMIT ON INCREASE.—In the case of a service in 

a fee schedule area (as defined in subsection (j)(2)) for 
which the adjusted historical payment basis (as de-
fined in subparagraph (D)) is less than 85 percent of 
the fee schedule amount for services furnished in 
1992, there shall be substituted for the fee schedule 
amount an amount equal to the adjusted historical 
payment basis plus 15 percent of the fee schedule 
amount otherwise established (without regard to this 
paragraph). 

(ii) LIMIT IN REDUCTION.—In the case of a service in 
a fee schedule area for which the adjusted historical 
payment basis exceeds 115 percent of the fee schedule 
amount for services furnished in 1992, there shall be 
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substituted for the fee schedule amount an amount 
equal to the adjusted historical payment basis minus 
15 percent of the fee schedule amount otherwise estab-
lished (without regard to this paragraph). 

(B) SPECIAL RULE FOR 1993, 1994, AND 1995.—If a physi-
cians’ service in a fee schedule area is subject to the provi-
sions of subparagraph (A) in 1992, for physicians’ services 
furnished in the area— 

(i) during 1993, there shall be substituted for the fee 
schedule amount an amount equal to the sum of— 

(I) 75 percent of the fee schedule amount deter-
mined under subparagraph (A), adjusted by the 
update established under subsection (d)(3) for 
1993, and 

(II) 25 percent of the fee schedule amount deter-
mined under paragraph (1) for 1993 without re-
gard to this paragraph; 

(ii) during 1994, there shall be substituted for the 
fee schedule amount an amount equal to the sum of— 

(I) 67 percent of the fee schedule amount deter-
mined under clause (i), adjusted by the update es-
tablished under subsection (d)(3) for 1994 and as 
adjusted under subsection (c)(2)(F)(ii) and under 
section 13515(b) of the Omnibus Budget Reconcili-
ation Act of 1993, and 

(II) 33 percent of the fee schedule amount deter-
mined under paragraph (1) for 1994 without re-
gard to this paragraph; and 

(iii) during 1995, there shall be substituted for the 
fee schedule amount an amount equal to the sum of— 

(I) 50 percent of the fee schedule amount deter-
mined under clause (ii) adjusted by the update es-
tablished under subsection (d)(3) for 1995, and 

(II) 50 percent of the fee schedule amount deter-
mined under paragraph (1) for 1995 without re-
gard to this paragraph. 

(C) SPECIAL RULE FOR ANESTHESIA AND RADIOLOGY SERV-
ICES.—With respect to physicians’ services which are anes-
thesia services, the Secretary shall provide for a transition 
in the same manner as a transition is provided for other 
services under subparagraph (B). With respect to radiology 
services, ‘‘109 percent’’ and ‘‘9 percent’’ shall be substituted 
for ‘‘115 percent’’ and ‘‘15 percent’’, respectively, in sub-
paragraph (A)(ii). 

(D) ADJUSTED HISTORICAL PAYMENT BASIS DEFINED.— 
(i) IN GENERAL.—In this paragraph, the term ‘‘ad-

justed historical payment basis’’ means, with respect 
to a physicians’ service furnished in a fee schedule 
area, the weighted average prevailing charge applied 
in the area for the service in 1991 (as determined by 
the Secretary without regard to physician specialty 
and as adjusted to reflect payments for services with 
customary charges below the prevailing charge or 
other payment limitations imposed by law or regula-
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tion) adjusted by the update established under sub-
section (d)(3) for 1992. 

(ii) APPLICATION TO RADIOLOGY SERVICES.—In apply-
ing clause (i) in the case of physicians’ services which 
are radiology services (including radiologist services, 
as defined in section 1834(b)(6)), but excluding nuclear 
medicine services that are subject to section 6105(b) of 
the Omnibus Budget Reconciliation Act of 1989, there 
shall be substituted for the weighted average pre-
vailing charge the amount provided under the fee 
schedule established for the service for the fee sched-
ule area under section 1834(b). 

(iii) NUCLEAR MEDICINE SERVICES.—In applying 
clause (i) in the case of physicians’ services which are 
nuclear medicine services, there shall be substituted 
for the weighted average prevailing charge the amount 
provided under section 6105(b) of the Omnibus Budget 
Reconciliation Act of 1989. 

(3) INCENTIVES FOR PARTICIPATING PHYSICIANS AND SUP-
PLIERS.—In applying paragraph (1)(B) in the case of a non-
participating physician or a nonparticipating supplier or other 
person, the fee schedule amount shall be 95 percent of such 
amount otherwise applied under this subsection (without re-
gard to this paragraph). In the case of physicians’ services (in-
cluding services which the Secretary excludes pursuant to sub-
section (j)(3)) of a nonparticipating physician, supplier, or other 
person for which payment is made under this part on a basis 
other than the fee schedule amount, the payment shall be 
based on 95 percent of the payment basis for such services fur-
nished by a participating physician, supplier, or other person. 

(4) SPECIAL RULE FOR MEDICAL DIRECTION.— 
(A) IN GENERAL.—With respect to physicians’ services 

furnished on or after January 1, 1994, and consisting of 
medical direction of two, three, or four concurrent anes-
thesia cases, except as provided in paragraph (5), the fee 
schedule amount to be applied shall be equal to one-half 
of the amount described in subparagraph (B). 

(B) AMOUNT.—The amount described in this subpara-
graph, for a physician’s medical direction of the perform-
ance of anesthesia services, is the following percentage of 
the fee schedule amount otherwise applicable under this 
section if the anesthesia services were personally per-
formed by the physician alone: 

(i) For services furnished during 1994, 120 percent. 
(ii) For services furnished during 1995, 115 percent. 
(iii) For services furnished during 1996, 110 percent. 
(iv) For services furnished during 1997, 105 percent. 
(v) For services furnished after 1997, 100 percent. 

(5) INCENTIVES FOR ELECTRONIC PRESCRIBING.— 
(A) ADJUSTMENT.— 

(i) IN GENERAL.—Subject to subparagraph (B) and 
subsection (m)(2)(B), with respect to covered profes-
sional services furnished by an eligible professional 
during 2012, 2013 or 2014, if the eligible professional 
is not a successful electronic prescriber for the report-
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ing period for the year (as determined under sub-
section (m)(3)(B)), the fee schedule amount for such 
services furnished by such professional during the 
year (including the fee schedule amount for purposes 
of determining a payment based on such amount) 
shall be equal to the applicable percent of the fee 
schedule amount that would otherwise apply to such 
services under this subsection (determined after appli-
cation of paragraph (3) but without regard to this 
paragraph). 

(ii) APPLICABLE PERCENT.—For purposes of clause (i), 
the term ‘‘applicable percent’’ means— 

(I) for 2012, 99 percent; 
(II) for 2013, 98.5 percent; and 
(III) for 2014, 98 percent. 

(B) SIGNIFICANT HARDSHIP EXCEPTION.—The Secretary 
may, on a case-by-case basis, exempt an eligible profes-
sional from the application of the payment adjustment 
under subparagraph (A) if the Secretary determines, sub-
ject to annual renewal, that compliance with the require-
ment for being a successful electronic prescriber would re-
sult in a significant hardship, such as in the case of an eli-
gible professional who practices in a rural area without 
sufficient Internet access. 

(C) APPLICATION.— 
(i) PHYSICIAN REPORTING SYSTEM RULES.—Para-

graphs (5), (6), and (8) of subsection (k) shall apply for 
purposes of this paragraph in the same manner as 
they apply for purposes of such subsection. 

(ii) INCENTIVE PAYMENT VALIDATION RULES.—Clauses 
(ii) and (iii) of subsection (m)(5)(D) shall apply for pur-
poses of this paragraph in a similar manner as they 
apply for purposes of such subsection. 

(D) DEFINITIONS.—For purposes of this paragraph: 
(i) ELIGIBLE PROFESSIONAL; COVERED PROFESSIONAL 

SERVICES.—The terms ‘‘eligible professional’’ and ‘‘cov-
ered professional services’’ have the meanings given 
such terms in subsection (k)(3). 

(ii) PHYSICIAN REPORTING SYSTEM.—The term ‘‘physi-
cian reporting system’’ means the system established 
under subsection (k). 

(iii) REPORTING PERIOD.—The term ‘‘reporting pe-
riod’’ means, with respect to a year, a period specified 
by the Secretary. 

(6) SPECIAL RULE FOR TEACHING ANESTHESIOLOGISTS.—With 
respect to physicians’ services furnished on or after January 1, 
2010, in the case of teaching anesthesiologists involved in the 
training of physician residents in a single anesthesia case or 
two concurrent anesthesia cases, the fee schedule amount to be 
applied shall be 100 percent of the fee schedule amount other-
wise applicable under this section if the anesthesia services 
were personally performed by the teaching anesthesiologist 
alone and paragraph (4) shall not apply if— 
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(A) the teaching anesthesiologist is present during all 
critical or key portions of the anesthesia service or proce-
dure involved; and 

(B) the teaching anesthesiologist (or another anesthesiol-
ogist with whom the teaching anesthesiologist has entered 
into an arrangement) is immediately available to furnish 
anesthesia services during the entire procedure. 

(7) INCENTIVES FOR MEANINGFUL USE OF CERTIFIED EHR 
TECHNOLOGY.— 

(A) ADJUSTMENT.— 
(i) IN GENERAL.—Subject to subparagraphs (B) and 

(D), with respect to covered professional services fur-
nished by an eligible professional during each of 2015 
through 2018, if the eligible professional is not a 
meaningful EHR user (as determined under subsection 
(o)(2)) for an EHR reporting period for the year, the 
fee schedule amount for such services furnished by 
such professional during the year (including the fee 
schedule amount for purposes of determining a pay-
ment based on such amount) shall be equal to the ap-
plicable percent of the fee schedule amount that would 
otherwise apply to such services under this subsection 
(determined after application of paragraph (3) but 
without regard to this paragraph). 

(ii) APPLICABLE PERCENT.—Subject to clause (iii), for 
purposes of clause (i), the term ‘‘applicable percent’’ 
means— 

(I) for 2015, 99 percent (or, in the case of an eli-
gible professional who was subject to the applica-
tion of the payment adjustment under section 
1848(a)(5) for 2014, 98 percent); 

(II) for 2016, 98 percent; and 
(III) for 2017 and 2018, 97 percent. 

(iii) AUTHORITY TO DECREASE APPLICABLE PERCENT-
AGE FOR 2018.—For 2018, if the Secretary finds that 
the proportion of eligible professionals who are mean-
ingful EHR users (as determined under subsection 
(o)(2)) is less than 75 percent, the applicable percent 
shall be decreased by 1 percentage point from the ap-
plicable percent in the preceding year. 

(B) SIGNIFICANT HARDSHIP EXCEPTION.—The Secretary 
may, on a case-by-case basis (and, with respect to the pay-
ment adjustment under subparagraph (A) for 2017, for cat-
egories of eligible professionals, as established by the Sec-
retary and posted on the Internet website of the Centers 
for Medicare & Medicaid Services prior to December 15, 
2015, an application for which must be submitted to the 
Secretary by not later than March 15, 2016), exempt an el-
igible professional from the application of the payment ad-
justment under subparagraph (A) if the Secretary deter-
mines, subject to annual renewal, that compliance with the 
requirement for being a meaningful EHR user would re-
sult in a significant hardship, such as in the case of an eli-
gible professional who practices in a rural area without 
sufficient Internet access. The Secretary shall exempt an 
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eligible professional from the application of the payment 
adjustment under subparagraph (A) with respect to a year, 
subject to annual renewal, if the Secretary determines that 
compliance with the requirement for being a meaningful 
EHR user is not possible because the certified EHR tech-
nology used by such professional has been decertified 
under a program kept or recognized pursuant to section 
3001(c)(5) of the Public Health Service Act. In no case may 
an eligible professional be granted an exemption under 
this subparagraph for more than 5 years. 

(C) APPLICATION OF PHYSICIAN REPORTING SYSTEM 
RULES.—Paragraphs (5), (6), and (8) of subsection (k) shall 
apply for purposes of this paragraph in the same manner 
as they apply for purposes of such subsection. 

(D) NON-APPLICATION TO HOSPITAL-BASED AND AMBULA-
TORY SURGICAL CENTER-BASED ELIGIBLE PROFESSIONALS.— 

(i) HOSPITAL-BASED.—No payment adjustment may 
be made under subparagraph (A) in the case of hos-
pital-based eligible professionals (as defined in sub-
section (o)(1)(C)(ii)). 

(ii) AMBULATORY SURGICAL CENTER-BASED.—Subject 
to clause (iv), no payment adjustment may be made 
under subparagraph (A) for 2017 and 2018 in the case 
of an eligible professional with respect to whom sub-
stantially all of the covered professional services fur-
nished by such professional are furnished in an ambu-
latory surgical center. 

(iii) DETERMINATION.—The determination of whether 
an eligible professional is an eligible professional de-
scribed in clause (ii) may be made on the basis of— 

(I) the site of service (as defined by the Sec-
retary); or 

(II) an attestation submitted by the eligible pro-
fessional. 

Determinations made under subclauses (I) and (II) 
shall be made without regard to any employment or 
billing arrangement between the eligible professional 
and any other supplier or provider of services. 

(iv) SUNSET.—Clause (ii) shall no longer apply as of 
the first year that begins more than 3 years after the 
date on which the Secretary determines, through no-
tice and comment rulemaking, that certified EHR 
technology applicable to the ambulatory surgical cen-
ter setting is available. 

(E) DEFINITIONS.—For purposes of this paragraph: 
(i) COVERED PROFESSIONAL SERVICES.—The term 

‘‘covered professional services’’ has the meaning given 
such term in subsection (k)(3). 

(ii) EHR REPORTING PERIOD.—The term ‘‘EHR re-
porting period’’ means, with respect to a year, a period 
(or periods) specified by the Secretary. 

(iii) ELIGIBLE PROFESSIONAL.—The term ‘‘eligible 
professional’’ means a physician, as defined in section 
1861(r). 

(8) INCENTIVES FOR QUALITY REPORTING.— 
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(A) ADJUSTMENT.— 
(i) IN GENERAL.—With respect to covered profes-

sional services furnished by an eligible professional 
during each of 2015 through 2018, if the eligible pro-
fessional does not satisfactorily submit data on quality 
measures for covered professional services for the 
quality reporting period for the year (as determined 
under subsection (m)(3)(A)), the fee schedule amount 
for such services furnished by such professional during 
the year (including the fee schedule amount for pur-
poses of determining a payment based on such 
amount) shall be equal to the applicable percent of the 
fee schedule amount that would otherwise apply to 
such services under this subsection (determined after 
application of paragraphs (3), (5), and (7), but without 
regard to this paragraph). 

(ii) APPLICABLE PERCENT.—For purposes of clause (i), 
the term ‘‘applicable percent’’ means— 

(I) for 2015, 98.5 percent; and 
(II) for 2016, 2017, and 2018, 98 percent. 

(B) APPLICATION.— 
(i) PHYSICIAN REPORTING SYSTEM RULES.—Para-

graphs (5), (6), and (8) of subsection (k) shall apply for 
purposes of this paragraph in the same manner as 
they apply for purposes of such subsection. 

(ii) INCENTIVE PAYMENT VALIDATION RULES.—Clauses 
(ii) and (iii) of subsection (m)(5)(D) shall apply for pur-
poses of this paragraph in a similar manner as they 
apply for purposes of such subsection. 

(C) DEFINITIONS.—For purposes of this paragraph: 
(i) ELIGIBLE PROFESSIONAL; COVERED PROFESSIONAL 

SERVICES.—The terms ‘‘eligible professional’’ and ‘‘cov-
ered professional services’’ have the meanings given 
such terms in subsection (k)(3). 

(ii) PHYSICIAN REPORTING SYSTEM.—The term ‘‘physi-
cian reporting system’’ means the system established 
under subsection (k). 

(iii) QUALITY REPORTING PERIOD.—The term ‘‘quality 
reporting period’’ means, with respect to a year, a pe-
riod specified by the Secretary. 

(9) INFORMATION REPORTING ON SERVICES INCLUDED IN GLOB-
AL SURGICAL PACKAGES.—With respect to services for which a 
physician is required to report information in accordance with 
subsection (c)(8)(B)(i), the Secretary may through rulemaking 
delay payment of 5 percent of the amount that would otherwise 
be payable under the physician fee schedule under this section 
for such services until the information so required is reported. 

(b) ESTABLISHMENT OF FEE SCHEDULES.— 
(1) IN GENERAL.—Before November 1 of the preceding year, 

for each year beginning with 1998, subject to subsection (p), 
the Secretary shall establish, by regulation, fee schedules that 
establish payment amounts for all physicians’ services fur-
nished in all fee schedule areas (as defined in subsection (j)(2)) 
for the year. Except as provided in paragraph (2), each such 
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payment amount for a service shall be equal to the product 
of— 

(A) the relative value for the service (as determined in 
subsection (c)(2)), 

(B) the conversion factor (established under subsection 
(d)) for the year, and 

(C) the geographic adjustment factor (established under 
subsection (e)(2)) for the service for the fee schedule area. 

(2) TREATMENT OF RADIOLOGY SERVICES AND ANESTHESIA 
SERVICES.— 

(A) RADIOLOGY SERVICES.—With respect to radiology 
services (including radiologist services, as defined in sec-
tion 1834(b)(6)), the Secretary shall base the relative val-
ues on the relative value scale developed under section 
1834(b)(1)(A), with appropriate modifications of the rel-
ative values to assure that the relative values established 
for radiology services which are similar or related to other 
physicians’ services are consistent with the relative values 
established for those similar or related services. 

(B) ANESTHESIA SERVICES.—In establishing the fee 
schedule for anesthesia services for which a relative value 
guide has been established under section 4048(b) of the 
Omnibus Budget Reconciliation Act of 1987, the Secretary 
shall use, to the extent practicable, such relative value 
guide, with appropriate adjustment of the conversion fac-
tor, in a manner to assure that the fee schedule amounts 
for anesthesia services are consistent with the fee schedule 
amounts for other services determined by the Secretary to 
be of comparable value. In applying the previous sentence, 
the Secretary shall adjust the conversion factor by geo-
graphic adjustment factors in the same manner as such 
adjustment is made under paragraph (1)(C). 

(C) CONSULTATION.—The Secretary shall consult with 
the Physician Payment Review Commission and organiza-
tions representing physicians or suppliers who furnish ra-
diology services and anesthesia services in applying sub-
paragraphs (A) and (B). 

(3) TREATMENT OF INTERPRETATION OF ELECTROCARDIO-
GRAMS.—The Secretary— 

(A) shall make separate payment under this section for 
the interpretation of electrocardiograms performed or or-
dered to be performed as part of or in conjunction with a 
visit to or a consultation with a physician, and 

(B) shall adjust the relative values established for visits 
and consultations under subsection (c) so as not to include 
relative value units for interpretations of electrocardio-
grams in the relative value for visits and consultations. 

(4) SPECIAL RULE FOR IMAGING SERVICES.— 
(A) IN GENERAL.—In the case of imaging services de-

scribed in subparagraph (B) furnished on or after January 
1, 2007, if— 

(i) the technical component (including the technical 
component portion of a global fee) of the service estab-
lished for a year under the fee schedule described in 
paragraph (1) without application of the geographic 
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adjustment factor described in paragraph (1)(C), ex-
ceeds 

(ii) the Medicare OPD fee schedule amount estab-
lished under the prospective payment system for hos-
pital outpatient department services under paragraph 
(3)(D) of section 1833(t) for such service for such year, 
determined without regard to geographic adjustment 
under paragraph (2)(D) of such section, 

the Secretary shall substitute the amount described in 
clause (ii), adjusted by the geographic adjustment factor 
described in paragraph (1)(C), for the fee schedule amount 
for such technical component for such year. 

(B) IMAGING SERVICES DESCRIBED.—For purposes of this 
paragraph, imaging services described in this subpara-
graph are imaging and computer-assisted imaging serv-
ices, including X-ray, ultrasound (including echocardiog-
raphy), nuclear medicine (including positron emission to-
mography), magnetic resonance imaging, computed tomog-
raphy, and fluoroscopy, but excluding diagnostic and 
screening mammography, and for 2010, 2011, and the first 
2 months of 2012, dual-energy x-ray absorptiometry serv-
ices (as described in paragraph (6)). 

(C) ADJUSTMENT IN IMAGING UTILIZATION RATE.—With 
respect to fee schedules established for 2011, 2012, and 
2013, in the methodology for determining practice expense 
relative value units for expensive diagnostic imaging 
equipment under the final rule published by the Secretary 
in the Federal Register on November 25, 2009 (42 CFR 
410 et al.), the Secretary shall use a 75 percent assump-
tion instead of the utilization rates otherwise established 
in such final rule. With respect to fee schedules estab-
lished for 2014 and subsequent years, in such method-
ology, the Secretary shall use a 90 percent utilization rate. 

(D) ADJUSTMENT IN TECHNICAL COMPONENT DISCOUNT ON 
SINGLE-SESSION IMAGING INVOLVING CONSECUTIVE BODY 
PARTS.—For services furnished on or after July 1, 2010, 
the Secretary shall increase the reduction in payments at-
tributable to the multiple procedure payment reduction ap-
plicable to the technical component for imaging under the 
final rule published by the Secretary in the Federal Reg-
ister on November 21, 2005 (part 405 of title 42, Code of 
Federal Regulations) from 25 percent to 50 percent. 

(5) TREATMENT OF INTENSIVE CARDIAC REHABILITATION PRO-
GRAM.— 

(A) IN GENERAL.—In the case of an intensive cardiac re-
habilitation program described in section 1861(eee)(4), the 
Secretary shall substitute the Medicare OPD fee schedule 
amount established under the prospective payment system 
for hospital outpatient department service under para-
graph (3)(D) of section 1833(t) for cardiac rehabilitation 
(under HCPCS codes 93797 and 93798 for calendar year 
2007, or any succeeding HCPCS codes for cardiac rehabili-
tation). 

(B) DEFINITION OF SESSION.—Each of the services de-
scribed in subparagraphs (A) through (E) of section 
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1861(eee)(3), when furnished for one hour, is a separate 
session of intensive cardiac rehabilitation. 

(C) MULTIPLE SESSIONS PER DAY.—Payment may be 
made for up to 6 sessions per day of the series of 72 one- 
hour sessions of intensive cardiac rehabilitation services 
described in section 1861(eee)(4)(B). 

(6) TREATMENT OF BONE MASS SCANS.—For dual-energy x-ray 
absorptiometry services (identified in 2006 by HCPCS codes 
76075 and 76077 (and any succeeding codes)) furnished during 
2010, 2011, and the first 2 months of 2012, instead of the pay-
ment amount that would otherwise be determined under this 
section for such years, the payment amount shall be equal to 
70 percent of the product of— 

(A) the relative value for the service (as determined in 
subsection (c)(2)) for 2006; 

(B) the conversion factor (established under subsection 
(d)) for 2006; and 

(C) the geographic adjustment factor (established under 
subsection (e)(2)) for the service for the fee schedule area 
for 2010, 2011, and the first 2 months of 2012, respec-
tively. 

(7) ADJUSTMENT IN DISCOUNT FOR CERTAIN MULTIPLE THER-
APY SERVICES.—In the case of therapy services furnished on or 
after January 1, 2011, and before April 1, 2013, and for which 
payment is made under fee schedules established under this 
section, instead of the 25 percent multiple procedure payment 
reduction specified in the final rule published by the Secretary 
in the Federal Register on November 29, 2010, the reduction 
percentage shall be 20 percent. In the case of such services fur-
nished on or after April 1, 2013, and for which payment is 
made under such fee schedules, instead of the 25 percent mul-
tiple procedure payment reduction specified in such final rule, 
the reduction percentage shall be 50 percent. 

(8) ENCOURAGING CARE MANAGEMENT FOR INDIVIDUALS WITH 
CHRONIC CARE NEEDS.— 

(A) IN GENERAL.—In order to encourage the management 
of care for individuals with chronic care needs the Sec-
retary shall, subject to subparagraph (B), make payment 
(as the Secretary determines to be appropriate) under this 
section for chronic care management services furnished on 
or after January 1, 2015, by a physician (as defined in sec-
tion 1861(r)(1)), physician assistant or nurse practitioner 
(as defined in section 1861(aa)(5)(A)), clinical nurse spe-
cialist (as defined in section 1861(aa)(5)(B)), or certified 
nurse midwife (as defined in section 1861(gg)(2)). 

(B) POLICIES RELATING TO PAYMENT.—In carrying out 
this paragraph, with respect to chronic care management 
services, the Secretary shall— 

(i) make payment to only one applicable provider for 
such services furnished to an individual during a pe-
riod; 

(ii) not make payment under subparagraph (A) if 
such payment would be duplicative of payment that is 
otherwise made under this title for such services; and 
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(iii) not require that an annual wellness visit (as de-
fined in section 1861(hhh)) or an initial preventive 
physical examination (as defined in section 1861(ww)) 
be furnished as a condition of payment for such man-
agement services. 

(9) SPECIAL RULE TO INCENTIVIZE TRANSITION FROM TRADI-
TIONAL X-RAY IMAGING TO DIGITAL RADIOGRAPHY.— 

(A) LIMITATION ON PAYMENT FOR FILM X-RAY IMAGING 
SERVICES.—In the case of an imaging service (including the 
imaging portion of a service) that is an X-ray taken using 
film and that is furnished during 2017 or a subsequent 
year, the payment amount for the technical component (in-
cluding the technical component portion of a global service) 
of such service that would otherwise be determined under 
this section (without application of this paragraph and be-
fore application of any other adjustment under this sec-
tion) for such year shall be reduced by 20 percent. 

(B) PHASED-IN LIMITATION ON PAYMENT FOR COMPUTED 
RADIOGRAPHY IMAGING SERVICES.—In the case of an imag-
ing service (including the imaging portion of a service) that 
is an X-ray taken using computed radiography tech-
nology— 

(i) in the case of such a service furnished during 
2018, 2019, 2020, 2021, or 2022, the payment amount 
for the technical component (including the technical 
component portion of a global service) of such service 
that would otherwise be determined under this section 
(without application of this paragraph and before ap-
plication of any other adjustment under this section) 
for such year shall be reduced by 7 percent; and 

(ii) in the case of such a service furnished during 
2023 or a subsequent year, the payment amount for 
the technical component (including the technical com-
ponent portion of a global service) of such service that 
would otherwise be determined under this section 
(without application of this paragraph and before ap-
plication of any other adjustment under this section) 
for such year shall be reduced by 10 percent. 

(C) COMPUTED RADIOGRAPHY TECHNOLOGY DEFINED.—For 
purposes of this paragraph, the term ‘‘computed radiog-
raphy technology’’ means cassette-based imaging which 
utilizes an imaging plate to create the image involved. 

(D) IMPLEMENTATION.—In order to implement this para-
graph, the Secretary shall adopt appropriate mechanisms 
which may include use of modifiers. 

(10) REDUCTION OF DISCOUNT IN PAYMENT FOR PROFESSIONAL 
COMPONENT OF MULTIPLE IMAGING SERVICES.—In the case of 
the professional component of imaging services furnished on or 
after January 1, 2017, instead of the 25 percent reduction for 
multiple procedures specified in the final rule published by the 
Secretary in the Federal Register on November 28, 2011, as 
amended in the final rule published by the Secretary in the 
Federal Register on November 16, 2012, the reduction percent-
age shall be 5 percent. 
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(11) SPECIAL RULE FOR CERTAIN RADIATION THERAPY SERV-
ICES.—The code definitions, the work relative value units 
under subsection (c)(2)(C)(i), and the direct inputs for the prac-
tice expense relative value units under subsection (c)(2)(C)(ii) 
for radiation treatment delivery and related imaging services 
(identified in 2016 by HCPCS G-codes G6001 through G6015) 
for the fee schedule established under this subsection for serv-
ices furnished in 2017, 2018, and 2019 shall be the same as 
such definitions, units, and inputs for such services for the fee 
schedule established for services furnished in 2016. 

(c) DETERMINATION OF RELATIVE VALUES FOR PHYSICIANS’ SERV-
ICES.— 

(1) DIVISION OF PHYSICIANS’ SERVICES INTO COMPONENTS.—In 
this section, with respect to a physicians’ service: 

(A) WORK COMPONENT DEFINED.—The term ‘‘work com-
ponent’’ means the portion of the resources used in fur-
nishing the service that reflects physician time and inten-
sity in furnishing the service. Such portion shall— 

(i) include activities before and after direct patient 
contact, and 

(ii) be defined, with respect to surgical procedures, 
to reflect a global definition including pre-operative 
and post-operative physicians’ services. 

(B) PRACTICE EXPENSE COMPONENT DEFINED.—The term 
‘‘practice expense component’’ means the portion of the re-
sources used in furnishing the service that reflects the 
general categories of expenses (such as office rent and 
wages of personnel, but excluding malpractice expenses) 
comprising practice expenses. 

(C) MALPRACTICE COMPONENT DEFINED.—The term ‘‘mal-
practice component’’ means the portion of the resources 
used in furnishing the service that reflects malpractice ex-
penses in furnishing the service. 

(2) DETERMINATION OF RELATIVE VALUES.— 
(A) IN GENERAL.— 

(i) COMBINATION OF UNITS FOR COMPONENTS.—The 
Secretary shall develop a methodology for combining 
the work, practice expense, and malpractice relative 
value units, determined under subparagraph (C), for 
each service in a manner to produce a single relative 
value for that service. Such relative values are subject 
to adjustment under subparagraph (F)(i) and section 
13515(b) of the Omnibus Budget Reconciliation Act of 
1993. 

(ii) EXTRAPOLATION.—The Secretary may use ex-
trapolation and other techniques to determine the 
number of relative value units for physicians’ services 
for which specific data are not available and shall take 
into account recommendations of the Physician Pay-
ment Review Commission and the results of consulta-
tions with organizations representing physicians who 
provide such services. 

(B) PERIODIC REVIEW AND ADJUSTMENTS IN RELATIVE 
VALUES.— 
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(i) PERIODIC REVIEW.—The Secretary, not less often 
than every 5 years, shall review the relative values es-
tablished under this paragraph for all physicians’ serv-
ices. 

(ii) ADJUSTMENTS.— 
(I) IN GENERAL.—The Secretary shall, to the ex-

tent the Secretary determines to be necessary and 
subject to subclause (II) and paragraph (7), adjust 
the number of such units to take into account 
changes in medical practice, coding changes, new 
data on relative value components, or the addition 
of new procedures. The Secretary shall publish an 
explanation of the basis for such adjustments. 

(II) LIMITATION ON ANNUAL ADJUSTMENTS.— 
Subject to clauses (iv) and (v), the adjustments 
under subclause (I) for a year may not cause the 
amount of expenditures under this part for the 
year to differ by more than $20,000,000 from the 
amount of expenditures under this part that 
would have been made if such adjustments had 
not been made. 

(iii) CONSULTATION.—The Secretary, in making ad-
justments under clause (ii), shall consult with the 
Medicare Payment Advisory Commission and organi-
zations representing physicians. 

(iv) EXEMPTION OF CERTAIN ADDITIONAL EXPENDI-
TURES FROM BUDGET NEUTRALITY.—The additional ex-
penditures attributable to— 

(I) subparagraph (H) shall not be taken into ac-
count in applying clause (ii)(II) for 2004; 

(II) subparagraph (I) insofar as it relates to a 
physician fee schedule for 2005 or 2006 shall not 
be taken into account in applying clause (ii)(II) for 
drug administration services under the fee sched-
ule for such year for a specialty described in sub-
paragraph (I)(ii)(II); 

(III) subparagraph (J) insofar as it relates to a 
physician fee schedule for 2005 or 2006 shall not 
be taken into account in applying clause (ii)(II) for 
drug administration services under the fee sched-
ule for such year; and 

(IV) subsection (b)(6) shall not be taken into ac-
count in applying clause (ii)(II) for 2010, 2011, or 
the first 2 months of 2012. 

(v) EXEMPTION OF CERTAIN REDUCED EXPENDITURES 
FROM BUDGET-NEUTRALITY CALCULATION.—The fol-
lowing reduced expenditures, as estimated by the Sec-
retary, shall not be taken into account in applying 
clause (ii)(II): 

(I) REDUCED PAYMENT FOR MULTIPLE IMAGING 
PROCEDURES.—Effective for fee schedules estab-
lished beginning with 2007, reduced expenditures 
attributable to the multiple procedure payment re-
duction for imaging under the final rule published 
by the Secretary in the Federal Register on No-
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vember 21, 2005 (42 CFR 405, et al.) insofar as it 
relates to the physician fee schedules for 2006 and 
2007. 

(II) OPD PAYMENT CAP FOR IMAGING SERVICES.— 
Effective for fee schedules established beginning 
with 2007, reduced expenditures attributable to 
subsection (b)(4). 

(III) CHANGE IN UTILIZATION RATE FOR CERTAIN 
IMAGING SERVICES.—Effective for fee schedules es-
tablished beginning with 2011, reduced expendi-
tures attributable to the changes in the utilization 
rate applicable to 2011 and 2014, as described in 
the first and second sentence, respectively, of sub-
section (b)(4)(C). 

(VI) ADDITIONAL REDUCED PAYMENT FOR MUL-
TIPLE IMAGING PROCEDURES.—Effective for fee 
schedules established beginning with 2010 (but 
not applied for services furnished prior to July 1, 
2010), reduced expenditures attributable to the in-
crease in the multiple procedure payment reduc-
tion from 25 to 50 percent (as described in sub-
section (b)(4)(D)). 

(VII) REDUCED EXPENDITURES FOR MULTIPLE 
THERAPY SERVICES.—Effective for fee schedules es-
tablished beginning with 2011, reduced expendi-
tures attributable to the multiple procedure pay-
ment reduction for therapy services (as described 
in subsection (b)(7)). 

(VIII) REDUCED EXPENDITURES ATTRIBUTABLE TO 
APPLICATION OF QUALITY INCENTIVES FOR COM-
PUTED TOMOGRAPHY.—Effective for fee schedules 
established beginning with 2016, reduced expendi-
tures attributable to the application of the quality 
incentives for computed tomography under section 
1834(p) 

(IX) REDUCTIONS FOR MISVALUED SERVICES IF 
TARGET NOT MET.—Effective for fee schedules be-
ginning with 2016, reduced expenditures attrib-
utable to the application of the target recapture 
amount described in subparagraph (O)(iii). 

(X) REDUCED EXPENDITURES ATTRIBUTABLE TO 
INCENTIVES TO TRANSITION TO DIGITAL RADIOG-
RAPHY.—Effective for fee schedules established be-
ginning with 2017, reduced expenditures attrib-
utable to subparagraph (A) of subsection (b)(9) 
and effective for fee schedules established begin-
ning with 2018, reduced expenditures attributable 
to subparagraph (B) of such subsection. 

(XI) DISCOUNT IN PAYMENT FOR PROFESSIONAL 
COMPONENT OF IMAGING SERVICES.—Effective for 
fee schedules established beginning with 2017, re-
duced expenditures attributable to subsection 
(b)(10). 

(vi) ALTERNATIVE APPLICATION OF BUDGET-NEU-
TRALITY ADJUSTMENT.—Notwithstanding subsection 
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(d)(9)(A), effective for fee schedules established begin-
ning with 2009, with respect to the 5-year review of 
work relative value units used in fee schedules for 
2007 and 2008, in lieu of continuing to apply budget- 
neutrality adjustments required under clause (ii) for 
2007 and 2008 to work relative value units, the Sec-
retary shall apply such budget-neutrality adjustments 
to the conversion factor otherwise determined for 
years beginning with 2009. 

(C) COMPUTATION OF RELATIVE VALUE UNITS FOR COMPO-
NENTS.—For purposes of this section for each physicians’ 
service— 

(i) WORK RELATIVE VALUE UNITS.—The Secretary 
shall determine a number of work relative value units 
for the service or group of services based on the rel-
ative resources incorporating physician time and in-
tensity required in furnishing the service or group of 
services. 

(ii) PRACTICE EXPENSE RELATIVE VALUE UNITS.—The 
Secretary shall determine a number of practice ex-
pense relative value units for the service for years be-
fore 1999 equal to the product of— 

(I) the base allowed charges (as defined in sub-
paragraph (D)) for the service, and 

(II) the practice expense percentage for the serv-
ice (as determined under paragraph (3)(C)(ii)), 

and for years beginning with 1999 based on the rel-
ative practice expense resources involved in furnishing 
the service or group of services. For 1999, such num-
ber of units shall be determined based 75 percent on 
such product and based 25 percent on the relative 
practice expense resources involved in furnishing the 
service. For 2000, such number of units shall be deter-
mined based 50 percent on such product and based 50 
percent on such relative practice expense resources. 
For 2001, such number of units shall be determined 
based 25 percent on such product and based 75 per-
cent on such relative practice expense resources. For 
a subsequent year, such number of units shall be de-
termined based entirely on such relative practice ex-
pense resources. 

(iii) MALPRACTICE RELATIVE VALUE UNITS.—The Sec-
retary shall determine a number of malpractice rel-
ative value units for the service or group of services 
for years before 2000 equal to the product of— 

(I) the base allowed charges (as defined in sub-
paragraph (D)) for the service or group of services, 
and 

(II) the malpractice percentage for the service or 
group of services (as determined under paragraph 
(3)(C)(iii)), 

and for years beginning with 2000 based on the mal-
practice expense resources involved in furnishing the 
service or group of services. 
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(D) BASE ALLOWED CHARGES DEFINED.—In this para-
graph, the term ‘‘base allowed charges’’ means, with re-
spect to a physician’s service, the national average allowed 
charges for the service under this part for services fur-
nished during 1991, as estimated by the Secretary using 
the most recent data available. 

(E) REDUCTION IN PRACTICE EXPENSE RELATIVE VALUE 
UNITS FOR CERTAIN SERVICES.— 

(i) IN GENERAL.—Subject to clause (ii), the Secretary 
shall reduce the practice expense relative value units 
applied to services described in clause (iii) furnished 
in— 

(I) 1994, by 25 percent of the number by which 
the number of practice expense relative value 
units (determined for 1994 without regard to this 
subparagraph) exceeds the number of work rel-
ative value units determined for 1994, 

(II) 1995, by an additional 25 percent of such 
excess, and 

(III) 1996, by an additional 25 percent of such 
excess. 

(ii) FLOOR ON REDUCTIONS.—The practice expense 
relative value units for a physician’s service shall not 
be reduced under this subparagraph to a number less 
than 128 percent of the number of work relative value 
units. 

(iii) Services covered.—For purposes of clause (i), the 
services described in this clause are physicians’ serv-
ices that are not described in clause (iv) and for 
which— 

(I) there are work relative value units, and 
(II) the number of practice expense relative 

value units (determined for 1994) exceeds 128 per-
cent of the number of work relative value units 
(determined for such year). 

(iv) EXCLUDED SERVICES.—For purposes of clause 
(iii), the services described in this clause are services 
which the Secretary determines at least 75 percent of 
which are provided under this title in an office setting. 

(F) BUDGET NEUTRALITY ADJUSTMENTS.—The Secretary— 
(i) shall reduce the relative values for all services 

(other than anesthesia services) established under this 
paragraph (and in the case of anesthesia services, the 
conversion factor established by the Secretary for such 
services) by such percentage as the Secretary deter-
mines to be necessary so that, beginning in 1996, the 
amendment made by section 13514(a) of the Omnibus 
Budget Reconciliation Act of 1993 would not result in 
expenditures under this section that exceed the 
amount of such expenditures that would have been 
made if such amendment had not been made, and 

(ii) shall reduce the amounts determined under sub-
section (a)(2)(B)(ii)(I) by such percentage as the Sec-
retary determines to be required to assure that, taking 
into account the reductions made under clause (i), the 
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amendment made by section 13514(a) of the Omnibus 
Budget Reconciliation Act of 1993 would not result in 
expenditures under this section in 1994 that exceed 
the amount of such expenditures that would have been 
made if such amendment had not been made. 

(G) ADJUSTMENTS IN RELATIVE VALUE UNITS FOR 1998.— 
(i) IN GENERAL.—The Secretary shall— 

(I) subject to clauses (iv) and (v), reduce the 
practice expense relative value units applied to 
any services described in clause (ii) furnished in 
1998 to a number equal to 110 percent of the 
number of work relative value units, and 

(II) increase the practice expense relative value 
units for office visit procedure codes during 1998 
by a uniform percentage which the Secretary esti-
mates will result in an aggregate increase in pay-
ments for such services equal to the aggregate de-
crease in payments by reason of subclause (I). 

(ii) SERVICES COVERED.—For purposes of clause (i), 
the services described in this clause are physicians’ 
services that are not described in clause (iii) and for 
which— 

(I) there are work relative value units, and 
(II) the number of practice expense relative 

value units (determined for 1998) exceeds 110 per-
cent of the number of work relative value units 
(determined for such year). 

(iii) EXCLUDED SERVICES.—For purposes of clause 
(ii), the services described in this clause are services 
which the Secretary determines at least 75 percent of 
which are provided under this title in an office setting. 

(iv) LIMITATION ON AGGREGATE REALLOCATION.—If 
the application of clause (i)(I) would result in an ag-
gregate amount of reductions under such clause in ex-
cess of $390,000,000, such clause shall be applied by 
substituting for 110 percent such greater percentage 
as the Secretary estimates will result in the aggregate 
amount of such reductions equaling $390,000,000. 

(v) NO REDUCTION FOR CERTAIN SERVICES.—Practice 
expense relative value units for a procedure performed 
in an office or in a setting out of an office shall not be 
reduced under clause (i) if the in-office or out-of-office 
practice expense relative value, respectively, for the 
procedure would increase under the proposed rule on 
resource-based practice expenses issued by the Sec-
retary on June 18, 1997 (62 Federal Register 33158 et 
seq.). 

(H) ADJUSTMENTS IN PRACTICE EXPENSE RELATIVE VALUE 
UNITS FOR CERTAIN DRUG ADMINISTRATION SERVICES BEGIN-
NING IN 2004.— 

(i) USE OF SURVEY DATA.—In establishing the physi-
cian fee schedule under subsection (b) with respect to 
payments for services furnished on or after January 1, 
2004, the Secretary shall, in determining practice ex-
pense relative value units under this subsection, uti-
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lize a survey submitted to the Secretary as of January 
1, 2003, by a physician specialty organization pursu-
ant to section 212 of the Medicare, Medicaid, and 
SCHIP Balanced Budget Refinement Act of 1999 if the 
survey— 

(I) covers practice expenses for oncology drug 
administration services; and 

(II) meets criteria established by the Secretary 
for acceptance of such surveys. 

(ii) PRICING OF CLINICAL ONCOLOGY NURSES IN PRAC-
TICE EXPENSE METHODOLOGY.—If the survey described 
in clause (i) includes data on wages, salaries, and com-
pensation of clinical oncology nurses, the Secretary 
shall utilize such data in the methodology for deter-
mining practice expense relative value units under 
subsection (c). 

(iii) WORK RELATIVE VALUE UNITS FOR CERTAIN DRUG 
ADMINISTRATION SERVICES.—In establishing the rel-
ative value units under this paragraph for drug ad-
ministration services described in clause (iv) furnished 
on or after January 1, 2004, the Secretary shall estab-
lish work relative value units equal to the work rel-
ative value units for a level 1 office medical visit for 
an established patient. 

(iv) DRUG ADMINISTRATION SERVICES DESCRIBED.— 
The drug administration services described in this 
clause are physicians’ services— 

(I) which are classified as of October 1, 2003, 
within any of the following groups of procedures: 
therapeutic or diagnostic infusions (excluding 
chemotherapy); chemotherapy administration 
services; and therapeutic, prophylactic, or diag-
nostic injections; 

(II) for which there are no work relative value 
units assigned under this subsection as of such 
date; and 

(III) for which national relative value units have 
been assigned under this subsection as of such 
date. 

(I) ADJUSTMENTS IN PRACTICE EXPENSE RELATIVE VALUE 
UNITS FOR CERTAIN DRUG ADMINISTRATION SERVICES BEGIN-
NING WITH 2005.— 

(i) IN GENERAL.—In establishing the physician fee 
schedule under subsection (b) with respect to pay-
ments for services furnished on or after January 1, 
2005 or 2006, the Secretary shall adjust the practice 
expense relative value units for such year consistent 
with clause (ii). 

(ii) USE OF SUPPLEMENTAL SURVEY DATA.— 
(I) IN GENERAL.—Subject to subclause (II), if a 

specialty submits to the Secretary by not later 
than March 1, 2004, for 2005, or March 1, 2005, 
for 2006, data that includes expenses for the ad-
ministration of drugs and biologicals for which the 
payment amount is determined pursuant to sec-
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tion 1842(o), the Secretary shall use such supple-
mental survey data in carrying out this subpara-
graph for the years involved insofar as they are 
collected and provided by entities and organiza-
tions consistent with the criteria established by 
the Secretary pursuant to section 212(a) of the 
Medicare, Medicaid, and SCHIP Balanced Budget 
Refinement Act of 1999. 

(II) LIMITATION ON SPECIALTY.—Subclause (I) 
shall apply to a specialty only insofar as not less 
than 40 percent of payments for the specialty 
under this title in 2002 are attributable to the ad-
ministration of drugs and biologicals, as deter-
mined by the Secretary. 

(III) APPLICATION.—This clause shall not apply 
with respect to a survey to which subparagraph 
(H)(i) applies. 

(J) PROVISIONS FOR APPROPRIATE REPORTING AND BILLING 
FOR PHYSICIANS’ SERVICES ASSOCIATED WITH THE ADMINIS-
TRATION OF COVERED OUTPATIENT DRUGS AND 
BIOLOGICALS.— 

(i) EVALUATION OF CODES.—The Secretary shall 
promptly evaluate existing drug administration codes 
for physicians’ services to ensure accurate reporting 
and billing for such services, taking into account levels 
of complexity of the administration and resource con-
sumption. 

(ii) USE OF EXISTING PROCESSES.—In carrying out 
clause (i), the Secretary shall use existing processes 
for the consideration of coding changes and, to the ex-
tent coding changes are made, shall use such proc-
esses in establishing relative values for such services. 

(iii) IMPLEMENTATION.—In carrying out clause (i), 
the Secretary shall consult with representatives of 
physician specialties affected by the implementation of 
section 1847A or section 1847B, and shall take such 
steps within the Secretary’s authority to expedite such 
considerations under clause (ii). 

(iv) SUBSEQUENT, BUDGET NEUTRAL ADJUSTMENTS 
PERMITTED.—Nothing in subparagraph (H) or (I) or 
this subparagraph shall be construed as preventing 
the Secretary from providing for adjustments in prac-
tice expense relative value units under (and consistent 
with) subparagraph (B) for years after 2004, 2005, or 
2006, respectively. 

(K) POTENTIALLY MISVALUED CODES.— 
(i) IN GENERAL.—The Secretary shall— 

(I) periodically identify services as being poten-
tially misvalued using criteria specified in clause 
(ii); and 

(II) review and make appropriate adjustments 
to the relative values established under this para-
graph for services identified as being potentially 
misvalued under subclause (I). 
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(ii) IDENTIFICATION OF POTENTIALLY MISVALUED 
CODES.—For purposes of identifying potentially 
misvalued codes pursuant to clause (i)(I), the Sec-
retary shall examine codes (and families of codes as 
appropriate) based on any or all of the following cri-
teria: 

(I) Codes that have experienced the fastest 
growth. 

(II) Codes that have experienced substantial 
changes in practice expenses. 

(III) Codes that describe new technologies or 
services within an appropriate time period (such 
as 3 years) after the relative values are initially 
established for such codes. 

(IV) Codes which are multiple codes that are 
frequently billed in conjunction with furnishing a 
single service. 

(V) Codes with low relative values, particularly 
those that are often billed multiple times for a sin-
gle treatment. 

(VI) Codes that have not been subject to review 
since implementation of the fee schedule. 

(VII) Codes that account for the majority of 
spending under the physician fee schedule. 

(VIII) Codes for services that have experienced 
a substantial change in the hospital length of stay 
or procedure time. 

(IX) Codes for which there may be a change in 
the typical site of service since the code was last 
valued. 

(X) Codes for which there is a significant dif-
ference in payment for the same service between 
different sites of service. 

(XI) Codes for which there may be anomalies in 
relative values within a family of codes. 

(XII) Codes for services where there may be effi-
ciencies when a service is furnished at the same 
time as other services. 

(XIII) Codes with high intra-service work per 
unit of time. 

(XIV) Codes with high practice expense relative 
value units. 

(XV) Codes with high cost supplies. 
(XVI) Codes as determined appropriate by the 

Secretary. 
(iii) REVIEW AND ADJUSTMENTS.— 

(I) The Secretary may use existing processes to 
receive recommendations on the review and ap-
propriate adjustment of potentially misvalued 
services described in clause (i)(II). 

(II) The Secretary may conduct surveys, other 
data collection activities, studies, or other anal-
yses as the Secretary determines to be appropriate 
to facilitate the review and appropriate adjust-
ment described in clause (i)(II). 
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(III) The Secretary may use analytic contractors 
to identify and analyze services identified under 
clause (i)(I), conduct surveys or collect data, and 
make recommendations on the review and appro-
priate adjustment of services described in clause 
(i)(II). 

(IV) The Secretary may coordinate the review 
and appropriate adjustment described in clause 
(i)(II) with the periodic review described in sub-
paragraph (B). 

(V) As part of the review and adjustment de-
scribed in clause (i)(II), including with respect to 
codes with low relative values described in clause 
(ii), the Secretary may make appropriate coding 
revisions (including using existing processes for 
consideration of coding changes) which may in-
clude consolidation of individual services into bun-
dled codes for payment under the fee schedule 
under subsection (b). 

(VI) The provisions of subparagraph (B)(ii)(II) 
and paragraph (7) shall apply to adjustments to 
relative value units made pursuant to this sub-
paragraph in the same manner as such provisions 
apply to adjustments under subparagraph 
(B)(ii)(I). 

(iv) TREATMENT OF CERTAIN RADIATION THERAPY 
SERVICES.—Radiation treatment delivery and related 
imaging services identified under subsection (b)(11) 
shall not be considered as potentially misvalued serv-
ices for purposes of this subparagraph and subpara-
graph (O) for 2017, 2018, and 2019. 

(L) VALIDATING RELATIVE VALUE UNITS.— 
(i) IN GENERAL.—The Secretary shall establish a 

process to validate relative value units under the fee 
schedule under subsection (b). 

(ii) COMPONENTS AND ELEMENTS OF WORK.—The 
process described in clause (i) may include validation 
of work elements (such as time, mental effort and pro-
fessional judgment, technical skill and physical effort, 
and stress due to risk) involved with furnishing a 
service and may include validation of the pre-, post-, 
and intra-service components of work. 

(iii) SCOPE OF CODES.—The validation of work rel-
ative value units shall include a sampling of codes for 
services that is the same as the codes listed under 
subparagraph (K)(ii). 

(iv) METHODS.—The Secretary may conduct the vali-
dation under this subparagraph using methods de-
scribed in subclauses (I) through (V) of subparagraph 
(K)(iii) as the Secretary determines to be appropriate. 

(v) ADJUSTMENTS.—The Secretary shall make appro-
priate adjustments to the work relative value units 
under the fee schedule under subsection (b). The pro-
visions of subparagraph (B)(ii)(II) shall apply to ad-
justments to relative value units made pursuant to 
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this subparagraph in the same manner as such provi-
sions apply to adjustments under subparagraph 
(B)(ii)(II). 

(M) AUTHORITY TO COLLECT AND USE INFORMATION ON 
PHYSICIANS’ SERVICES IN THE DETERMINATION OF RELATIVE 
VALUES.— 

(i) COLLECTION OF INFORMATION.—Notwithstanding 
any other provision of law, the Secretary may collect 
or obtain information on the resources directly or indi-
rectly related to furnishing services for which payment 
is made under the fee schedule established under sub-
section (b). Such information may be collected or ob-
tained from any eligible professional or any other 
source. 

(ii) USE OF INFORMATION.—Notwithstanding any 
other provision of law, subject to clause (v), the Sec-
retary may (as the Secretary determines appropriate) 
use information collected or obtained pursuant to 
clause (i) in the determination of relative values for 
services under this section. 

(iii) TYPES OF INFORMATION.—The types of informa-
tion described in clauses (i) and (ii) may, at the Sec-
retary’s discretion, include any or all of the following: 

(I) Time involved in furnishing services. 
(II) Amounts and types of practice expense in-

puts involved with furnishing services. 
(III) Prices (net of any discounts) for practice ex-

pense inputs, which may include paid invoice 
prices or other documentation or records. 

(IV) Overhead and accounting information for 
practices of physicians and other suppliers. 

(V) Any other element that would improve the 
valuation of services under this section. 

(iv) INFORMATION COLLECTION MECHANISMS.—Infor-
mation may be collected or obtained pursuant to this 
subparagraph from any or all of the following: 

(I) Surveys of physicians, other suppliers, pro-
viders of services, manufacturers, and vendors. 

(II) Surgical logs, billing systems, or other prac-
tice or facility records. 

(III) Electronic health records. 
(IV) Any other mechanism determined appro-

priate by the Secretary. 
(v) TRANSPARENCY OF USE OF INFORMATION.— 

(I) IN GENERAL.—Subject to subclauses (II) and 
(III), if the Secretary uses information collected or 
obtained under this subparagraph in the deter-
mination of relative values under this subsection, 
the Secretary shall disclose the information source 
and discuss the use of such information in such 
determination of relative values through notice 
and comment rulemaking. 

(II) THRESHOLDS FOR USE.—The Secretary may 
establish thresholds in order to use such informa-
tion, including the exclusion of information col-
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lected or obtained from eligible professionals who 
use very high resources (as determined by the 
Secretary) in furnishing a service. 

(III) DISCLOSURE OF INFORMATION.—The Sec-
retary shall make aggregate information available 
under this subparagraph but shall not disclose in-
formation in a form or manner that identifies an 
eligible professional or a group practice, or infor-
mation collected or obtained pursuant to a non-
disclosure agreement. 

(vi) INCENTIVE TO PARTICIPATE.—The Secretary may 
provide for such payments under this part to an eligi-
ble professional that submits such solicited informa-
tion under this subparagraph as the Secretary deter-
mines appropriate in order to compensate such eligible 
professional for such submission. Such payments shall 
be provided in a form and manner specified by the 
Secretary. 

(vii) ADMINISTRATION.—Chapter 35 of title 44, 
United States Code, shall not apply to information col-
lected or obtained under this subparagraph. 

(viii) DEFINITION OF ELIGIBLE PROFESSIONAL.—In 
this subparagraph, the term ‘‘eligible professional’’ has 
the meaning given such term in subsection (k)(3)(B). 

(ix) FUNDING.—For purposes of carrying out this 
subparagraph, in addition to funds otherwise appro-
priated, the Secretary shall provide for the transfer, 
from the Federal Supplementary Medical Insurance 
Trust Fund under section 1841, of $2,000,000 to the 
Centers for Medicare & Medicaid Services Program 
Management Account for each fiscal year beginning 
with fiscal year 2014. Amounts transferred under the 
preceding sentence for a fiscal year shall be available 
until expended. 

(N) AUTHORITY FOR ALTERNATIVE APPROACHES TO ESTAB-
LISHING PRACTICE EXPENSE RELATIVE VALUES.—The Sec-
retary may establish or adjust practice expense relative 
values under this subsection using cost, charge, or other 
data from suppliers or providers of services, including in-
formation collected or obtained under subparagraph (M). 

(O) TARGET FOR RELATIVE VALUE ADJUSTMENTS FOR 
MISVALUED SERVICES.—With respect to fee schedules estab-
lished for each of 2016 through 2018, the following shall 
apply: 

(i) DETERMINATION OF NET REDUCTION IN EXPENDI-
TURES.—For each year, the Secretary shall determine 
the estimated net reduction in expenditures under the 
fee schedule under this section with respect to the 
year as a result of adjustments to the relative values 
established under this paragraph for misvalued codes. 

(ii) BUDGET NEUTRAL REDISTRIBUTION OF FUNDS IF 
TARGET MET AND COUNTING OVERAGES TOWARDS THE 
TARGET FOR THE SUCCEEDING YEAR.—If the estimated 
net reduction in expenditures determined under clause 
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(i) for the year is equal to or greater than the target 
for the year— 

(I) reduced expenditures attributable to such ad-
justments shall be redistributed for the year in a 
budget neutral manner in accordance with sub-
paragraph (B)(ii)(II); and 

(II) the amount by which such reduced expendi-
tures exceeds the target for the year shall be 
treated as a reduction in expenditures described 
in clause (i) for the succeeding year, for purposes 
of determining whether the target has or has not 
been met under this subparagraph with respect to 
that year. 

(iii) EXEMPTION FROM BUDGET NEUTRALITY IF TARGET 
NOT MET.—If the estimated net reduction in expendi-
tures determined under clause (i) for the year is less 
than the target for the year, reduced expenditures in 
an amount equal to the target recapture amount shall 
not be taken into account in applying subparagraph 
(B)(ii)(II) with respect to fee schedules beginning with 
2016. 

(iv) TARGET RECAPTURE AMOUNT.—For purposes of 
clause (iii), the target recapture amount is, with re-
spect to a year, an amount equal to the difference be-
tween— 

(I) the target for the year; and 
(II) the estimated net reduction in expenditures 

determined under clause (i) for the year. 
(v) TARGET.—For purposes of this subparagraph, 

with respect to a year, the target is calculated as 0.5 
percent (or, for 2016, 1.0 percent) of the estimated 
amount of expenditures under the fee schedule under 
this section for the year. 

(3) COMPONENT PERCENTAGES.—For purposes of paragraph 
(2), the Secretary shall determine a work percentage, a prac-
tice expense percentage, and a malpractice percentage for each 
physician’s service as follows: 

(A) DIVISION OF SERVICES BY SPECIALTY.—For each phy-
sician’s service or class of physicians’ services, the Sec-
retary shall determine the average percentage of each such 
service or class of services that is performed, nationwide, 
under this part by physicians in each of the different phy-
sician specialties (as identified by the Secretary). 

(B) DIVISION OF SPECIALTY BY COMPONENT.—The Sec-
retary shall determine the average percentage division of 
resources, among the work component, the practice ex-
pense component, and the malpractice component, used by 
physicians in each of such specialties in furnishing physi-
cians’ services. Such percentages shall be based on na-
tional data that describe the elements of physician practice 
costs and revenues, by physician specialty. The Secretary 
may use extrapolation and other techniques to determine 
practice costs and revenues for specialties for which ade-
quate data are not available. 

(C) DETERMINATION OF COMPONENT PERCENTAGES.— 
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(i) WORK PERCENTAGE.—The work percentage for a 
service (or class of services) is equal to the sum (for all 
physician specialties) of— 

(I) the average percentage division for the work 
component for each physician specialty (deter-
mined under subparagraph (B)), multiplied by 

(II) the proportion (determined under subpara-
graph (A)) of such service (or services) performed 
by physicians in that specialty. 

(ii) PRACTICE EXPENSE PERCENTAGE.—For years be-
fore 2002, the practice expense percentage for a serv-
ice (or class of services) is equal to the sum (for all 
physician specialties) of— 

(I) the average percentage division for the prac-
tice expense component for each physician spe-
cialty (determined under subparagraph (B)), mul-
tiplied by 

(II) the proportion (determined under subpara-
graph (A)) of such service (or services) performed 
by physicians in that specialty. 

(iii) MALPRACTICE PERCENTAGE.—For years before 
1999, the malpractice percentage for a service (or class 
of services) is equal to the sum (for all physician spe-
cialties) of— 

(I) the average percentage division for the mal-
practice component for each physician specialty 
(determined under subparagraph (B)), multiplied 
by 

(II) the proportion (determined under subpara-
graph (A)) of such service (or services) performed 
by physicians in that specialty. 

(D) PERIODIC RECOMPUTATION.—The Secretary may, 
from time to time, provide for the recomputation of work 
percentages, practice expense percentages, and malpractice 
percentages determined under this paragraph. 

(4) ANCILLARY POLICIES.—The Secretary may establish ancil-
lary policies (with respect to the use of modifiers, local codes, 
and other matters) as may be necessary to implement this sec-
tion. 

(5) CODING.—The Secretary shall establish a uniform proce-
dure coding system for the coding of all physicians’ services. 
The Secretary shall provide for an appropriate coding structure 
for visits and consultations. The Secretary may incorporate the 
use of time in the coding for visits and consultations. The Sec-
retary, in establishing such coding system, shall consult with 
the Physician Payment Review Commission and other organi-
zations representing physicians. 

(6) NO VARIATION FOR SPECIALISTS.—The Secretary may not 
vary the conversion factor or the number of relative value 
units for a physicians’ service based on whether the physician 
furnishing the service is a specialist or based on the type of 
specialty of the physician. 

(7) PHASE-IN OF SIGNIFICANT RELATIVE VALUE UNIT (RVU) RE-
DUCTIONS.—Effective for fee schedules established beginning 
with 2016, for services that are not new or revised codes, if the 
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total relative value units for a service for a year would other-
wise be decreased by an estimated amount equal to or greater 
than 20 percent as compared to the total relative value units 
for the previous year, the applicable adjustments in work, 
practice expense, and malpractice relative value units shall be 
phased-in over a 2-year period. 

(8) GLOBAL SURGICAL PACKAGES.— 
(A) PROHIBITION OF IMPLEMENTATION OF RULE REGARD-

ING GLOBAL SURGICAL PACKAGES.— 
(i) IN GENERAL.—The Secretary shall not implement 

the policy established in the final rule published on 
November 13, 2014 (79 Fed. Reg. 67548 et seq.), that 
requires the transition of all 10-day and 90-day global 
surgery packages to 0-day global periods. 

(ii) CONSTRUCTION.—Nothing in clause (i) shall be 
construed to prevent the Secretary from revaluing 
misvalued codes for specific surgical services or assign-
ing values to new or revised codes for surgical serv-
ices. 

(B) COLLECTION OF DATA ON SERVICES INCLUDED IN 
GLOBAL SURGICAL PACKAGES.— 

(i) IN GENERAL.—Subject to clause (ii), the Secretary 
shall through rulemaking develop and implement a 
process to gather, from a representative sample of 
physicians, beginning not later than January 1, 2017, 
information needed to value surgical services. Such in-
formation shall include the number and level of med-
ical visits furnished during the global period and other 
items and services related to the surgery and fur-
nished during the global period, as appropriate. Such 
information shall be reported on claims at the end of 
the global period or in another manner specified by 
the Secretary. For purposes of carrying out this para-
graph (other than clause (iii)), the Secretary shall 
transfer from the Federal Supplemental Medical In-
surance Trust Fund under section 1841 $2,000,000 to 
the Center for Medicare & Medicaid Services Program 
Management Account for fiscal year 2015. Amounts 
transferred under the previous sentence shall remain 
available until expended. 

(ii) REASSESSMENT AND POTENTIAL SUNSET.—Every 4 
years, the Secretary shall reassess the value of the in-
formation collected pursuant to clause (i). Based on 
such a reassessment and by regulation, the Secretary 
may discontinue the requirement for collection of in-
formation under such clause if the Secretary deter-
mines that the Secretary has adequate information 
from other sources, such as qualified clinical data reg-
istries, surgical logs, billing systems or other practice 
or facility records, and electronic health records, in 
order to accurately value global surgical services 
under this section. 

(iii) INSPECTOR GENERAL AUDIT.—The Inspector Gen-
eral of the Department of Health and Human Services 
shall audit a sample of the information reported under 

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00153 Fmt 6659 Sfmt 9001 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



152 

clause (i) to verify the accuracy of the information so 
reported. 

(C) IMPROVING ACCURACY OF PRICING FOR SURGICAL 
SERVICES.—For years beginning with 2019, the Secretary 
shall use the information reported under subparagraph 
(B)(i) as appropriate and other available data for the pur-
pose of improving the accuracy of valuation of surgical 
services under the physician fee schedule under this sec-
tion. 

(d) CONVERSION FACTORS.— 
(1) ESTABLISHMENT.— 

(A) IN GENERAL.—The conversion factor for each year 
shall be the conversion factor established under this sub-
section for the previous year (or, in the case of 1992, speci-
fied in subparagraph (B)) adjusted by the update (estab-
lished under paragraph (3)) for the year involved (for years 
before 2001) and, for years beginning with 2001 and end-
ing with 2025, multiplied by the update (established under 
paragraph (4) or a subsequent paragraph) for the year in-
volved. There shall be two separate conversion factors for 
each year beginning with 2026, one for items and services 
furnished by a qualifying APM participant (as defined in 
section 1833(z)(2)) (referred to in this subsection as the 
‘‘qualifying APM conversion factor’’) and the other for other 
items and services (referred to in this subsection as the 
‘‘nonqualifying APM conversion factor’’), equal to the re-
spective conversion factor for the previous year (or, in the 
case of 2026, equal to the single conversion factor for 2025) 
multiplied by the update established under paragraph (20) 
for such respective conversion factor for such year. 

(B) SPECIAL PROVISION FOR 1992.—For purposes of sub-
paragraph (A), the conversion factor specified in this sub-
paragraph is a conversion factor (determined by the Sec-
retary) which, if this section were to apply during 1991 
using such conversion factor, would result in the same ag-
gregate amount of payments under this part for physi-
cians’ services as the estimated aggregate amount of the 
payments under this part for such services in 1991. 

(C) SPECIAL RULES FOR 1998.—Except as provided in sub-
paragraph (D), the single conversion factor for 1998 under 
this subsection shall be the conversion factor for primary 
care services for 1997, increased by the Secretary’s esti-
mate of the weighted average of the three separate up-
dates that would otherwise occur were it not for the enact-
ment of chapter 1 of subtitle F of title IV of the Balanced 
Budget Act of 1997. 

(D) SPECIAL RULES FOR ANESTHESIA SERVICES.—The sep-
arate conversion factor for anesthesia services for a year 
shall be equal to 46 percent of the single conversion factor 
(or, beginning with 2026, applicable conversion factor) es-
tablished for other physicians’ services, except as adjusted 
for changes in work, practice expense, or malpractice rel-
ative value units. 

(E) PUBLICATION AND DISSEMINATION OF INFORMATION.— 
The Secretary shall— 
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(i) cause to have published in the Federal Register 
not later than November 1 of each year (beginning 
with 2000) the conversion factor which will apply to 
physicians’ services for the succeeding year, the up-
date determined under paragraph (4) for such suc-
ceeding year, and the allowed expenditures under such 
paragraph for such succeeding year; and 

(ii) make available to the Medicare Payment Advi-
sory Commission and the public by March 1 of each 
year (beginning with 2000) an estimate of the sustain-
able growth rate and of the conversion factor which 
will apply to physicians’ services for the succeeding 
year and data used in making such estimate. 

(3) UPDATE FOR 1999 AND 2000.— 
(A) IN GENERAL.—Unless otherwise provided by law, 

subject to subparagraph (D) and the budget-neutrality fac-
tor determined by the Secretary under subsection 
(c)(2)(B)(ii), the update to the single conversion factor es-
tablished in paragraph (1)(C) for 1999 and 2000 is equal 
to the product of— 

(i) 1 plus the Secretary’s estimate of the percentage 
increase in the MEI (as defined in section 1842(i)(3)) 
for the year (divided by 100), and 

(ii) 1 plus the Secretary’s estimate of the update ad-
justment factor for the year (divided by 100), 

minus 1 and multiplied by 100. 
(B) UPDATE ADJUSTMENT FACTOR.—For purposes of sub-

paragraph (A)(ii), the ‘‘update adjustment factor’’ for a year 
is equal (as estimated by the Secretary) to— 

(i) the difference between (I) the sum of the allowed 
expenditures for physicians’ services (as determined 
under subparagraph (C)) for the period beginning 
April 1, 1997, and ending on March 31 of the year in-
volved, and (II) the amount of actual expenditures for 
physicians’ services furnished during the period begin-
ning April 1, 1997, and ending on March 31 of the pre-
ceding year; divided by 

(ii) the actual expenditures for physicians’ services 
for the 12-month period ending on March 31 of the 
preceding year, increased by the sustainable growth 
rate under subsection (f) for the fiscal year which be-
gins during such 12-month period. 

(C) DETERMINATION OF ALLOWED EXPENDITURES.—For 
purposes of this paragraph and paragraph (4), the allowed 
expenditures for physicians’ services for the 12-month pe-
riod ending with March 31 of— 

(i) 1997 is equal to the actual expenditures for phy-
sicians’ services furnished during such 12-month pe-
riod, as estimated by the Secretary; or 

(ii) a subsequent year is equal to the allowed ex-
penditures for physicians’ services for the previous 
year, increased by the sustainable growth rate under 
subsection (f) for the fiscal year which begins during 
such 12-month period. 
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(D) RESTRICTION ON VARIATION FROM MEDICARE ECO-
NOMIC INDEX.—Notwithstanding the amount of the update 
adjustment factor determined under subparagraph (B) for 
a year, the update in the conversion factor under this 
paragraph for the year may not be— 

(i) greater than 100 times the following amount: 
(1.03 + (MEI percentage/100)) ¥1; or 

(ii) less than 100 times the following amount: (0.93 
+ (MEI percentage/100)) ¥1, 

where ‘‘MEI percentage’’ means the Secretary’s estimate of 
the percentage increase in the MEI (as defined in section 
1842(i)(3)) for the year involved. 

(4) UPDATE FOR YEARS BEGINNING WITH 2001 AND ENDING 
WITH 2014.— 

(A) IN GENERAL.—Unless otherwise provided by law, 
subject to the budget-neutrality factor determined by the 
Secretary under subsection (c)(2)(B)(ii) and subject to ad-
justment under subparagraph (F), the update to the single 
conversion factor established in paragraph (1)(C) for a year 
beginning with 2001 and ending with 2014 is equal to the 
product of— 

(i) 1 plus the Secretary’s estimate of the percentage 
increase in the MEI (as defined in section 1842(i)(3)) 
for the year (divided by 100); and 

(ii) 1 plus the Secretary’s estimate of the update ad-
justment factor under subparagraph (B) for the year. 

(B) UPDATE ADJUSTMENT FACTOR.—For purposes of sub-
paragraph (A)(ii), subject to subparagraph (D) and the suc-
ceeding paragraphs of this subsection, the ‘‘update adjust-
ment factor’’ for a year is equal (as estimated by the Sec-
retary) to the sum of the following: 

(i) PRIOR YEAR ADJUSTMENT COMPONENT.—An 
amount determined by— 

(I) computing the difference (which may be posi-
tive or negative) between the amount of the al-
lowed expenditures for physicians’ services for the 
prior year (as determined under subparagraph 
(C)) and the amount of the actual expenditures for 
such services for that year; 

(II) dividing that difference by the amount of 
the actual expenditures for such services for that 
year; and 

(III) multiplying that quotient by 0.75. 
(ii) CUMULATIVE ADJUSTMENT COMPONENT.—An 

amount determined by— 
(I) computing the difference (which may be posi-

tive or negative) between the amount of the al-
lowed expenditures for physicians’ services (as de-
termined under subparagraph (C)) from April 1, 
1996, through the end of the prior year and the 
amount of the actual expenditures for such serv-
ices during that period; 

(II) dividing that difference by actual expendi-
tures for such services for the prior year as in-
creased by the sustainable growth rate under sub-
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section (f) for the year for which the update ad-
justment factor is to be determined; and 

(III) multiplying that quotient by 0.33. 
(C) DETERMINATION OF ALLOWED EXPENDITURES.—For 

purposes of this paragraph: 
(i) PERIOD UP TO APRIL 1, 1999.—The allowed expend-

itures for physicians’ services for a period before April 
1, 1999, shall be the amount of the allowed expendi-
tures for such period as determined under paragraph 
(3)(C). 

(ii) TRANSITION TO CALENDAR YEAR ALLOWED EX-
PENDITURES.—Subject to subparagraph (E), the al-
lowed expenditures for— 

(I) the 9-month period beginning April 1, 1999, 
shall be the Secretary’s estimate of the amount of 
the allowed expenditures that would be permitted 
under paragraph (3)(C) for such period; and 

(II) the year of 1999, shall be the Secretary’s es-
timate of the amount of the allowed expenditures 
that would be permitted under paragraph (3)(C) 
for such year. 

(iii) YEARS BEGINNING WITH 2000.—The allowed ex-
penditures for a year (beginning with 2000) is equal to 
the allowed expenditures for physicians’ services for 
the previous year, increased by the sustainable growth 
rate under subsection (f) for the year involved. 

(D) RESTRICTION ON UPDATE ADJUSTMENT FACTOR.—The 
update adjustment factor determined under subparagraph 
(B) for a year may not be less than ¥0.07 or greater than 
0.03. 

(E) RECALCULATION OF ALLOWED EXPENDITURES FOR UP-
DATES BEGINNING WITH 2001.—For purposes of determining 
the update adjustment factor for a year beginning with 
2001, the Secretary shall recompute the allowed expendi-
tures for previous periods beginning on or after April 1, 
1999, consistent with subsection (f)(3). 

(F) TRANSITIONAL ADJUSTMENT DESIGNED TO PROVIDE 
FOR BUDGET NEUTRALITY.—Under this subparagraph the 
Secretary shall provide for an adjustment to the update 
under subparagraph (A)— 

(i) for each of 2001, 2002, 2003, and 2004, of ¥0.2 
percent; and 

(ii) for 2005 of +0.8 percent. 
(5) UPDATE FOR 2004 AND 2005.—The update to the single con-

version factor established in paragraph (1)(C) for each of 2004 
and 2005 shall be not less than 1.5 percent. 

(6) UPDATE FOR 2006.—The update to the single conversion 
factor established in paragraph (1)(C) for 2006 shall be 0 per-
cent. 

(7) CONVERSION FACTOR FOR 2007.— 
(A) IN GENERAL.—The conversion factor that would oth-

erwise be applicable under this subsection for 2007 shall 
be the amount of such conversion factor divided by the 
product of— 
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(i) 1 plus the Secretary’s estimate of the percentage 
increase in the MEI (as defined in section 1842(i)(3)) 
for 2007 (divided by 100); and 

(ii) 1 plus the Secretary’s estimate of the update ad-
justment factor under paragraph (4)(B) for 2007. 

(B) NO EFFECT ON COMPUTATION OF CONVERSION FACTOR 
FOR 2008.—The conversion factor under this subsection 
shall be computed under paragraph (1)(A) for 2008 as if 
subparagraph (A) had never applied. 

(8) UPDATE FOR 2008.— 
(A) IN GENERAL.—Subject to paragraph (7)(B), in lieu of 

the update to the single conversion factor established in 
paragraph (1)(C) that would otherwise apply for 2008, the 
update to the single conversion factor shall be 0.5 percent. 

(B) NO EFFECT ON COMPUTATION OF CONVERSION FACTOR 
FOR 2009.—The conversion factor under this subsection 
shall be computed under paragraph (1)(A) for 2009 and 
subsequent years as if subparagraph (A) had never ap-
plied. 

(9) UPDATE FOR 2009.— 
(A) IN GENERAL.—Subject to paragraphs (7)(B) and 

(8)(B), in lieu of the update to the single conversion factor 
established in paragraph (1)(C) that would otherwise apply 
for 2009, the update to the single conversion factor shall 
be 1.1 percent. 

(B) NO EFFECT ON COMPUTATION OF CONVERSION FACTOR 
FOR 2010 AND SUBSEQUENT YEARS.—The conversion factor 
under this subsection shall be computed under paragraph 
(1)(A) for 2010 and subsequent years as if subparagraph 
(A) had never applied. 

(10) UPDATE FOR JANUARY THROUGH MAY OF 2010.— 
(A) IN GENERAL.—Subject to paragraphs (7)(B), (8)(B), 

and (9)(B), in lieu of the update to the single conversion 
factor established in paragraph (1)(C) that would other-
wise apply for 2010 for the period beginning on January 
1, 2010, and ending on May 31, 2010, the update to the 
single conversion factor shall be 0 percent for 2010. 

(B) NO EFFECT ON COMPUTATION OF CONVERSION FACTOR 
FOR REMAINING PORTION OF 2010 AND SUBSEQUENT YEARS.— 
The conversion factor under this subsection shall be com-
puted under paragraph (1)(A) for the period beginning on 
June 1, 2010, and ending on December 31, 2010, and for 
2011 and subsequent years as if subparagraph (A) had 
never applied. 

(11) UPDATE FOR JUNE THROUGH DECEMBER OF 2010.— 
(A) IN GENERAL.—Subject to paragraphs (7)(B), (8)(B), 

(9)(B), and (10)(B), in lieu of the update to the single con-
version factor established in paragraph (1)(C) that would 
otherwise apply for 2010 for the period beginning on June 
1, 2010, and ending on December 31, 2010, the update to 
the single conversion factor shall be 2.2 percent. 

(B) NO EFFECT ON COMPUTATION OF CONVERSION FACTOR 
FOR 2011 AND SUBSEQUENT YEARS.—The conversion factor 
under this subsection shall be computed under paragraph 
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(1)(A) for 2011 and subsequent years as if subparagraph 
(A) had never applied. 

(12) UPDATE FOR 2011.— 
(A) IN GENERAL.—Subject to paragraphs (7)(B), (8)(B), 

(9)(B), (10)(B), and (11)(B), in lieu of the update to the sin-
gle conversion factor established in paragraph (1)(C) that 
would otherwise apply for 2011, the update to the single 
conversion factor shall be 0 percent. 

(B) NO EFFECT ON COMPUTATION OF CONVERSION FACTOR 
FOR 2012 AND SUBSEQUENT YEARS.—The conversion factor 
under this subsection shall be computed under paragraph 
(1)(A) for 2012 and subsequent years as if subparagraph 
(A) had never applied. 

(13) UPDATE FOR 2012.— 
(A) IN GENERAL.—Subject to paragraphs (7)(B), (8)(B), 

(9)(B), (10)(B), (11)(B), and (12)(B), in lieu of the update to 
the single conversion factor established in paragraph (1)(C) 
that would otherwise apply for 2012, the update to the sin-
gle conversion factor shall be zero percent. 

(B) NO EFFECT ON COMPUTATION OF CONVERSION FACTOR 
FOR 2013 AND SUBSEQUENT YEARS.—The conversion factor 
under this subsection shall be computed under paragraph 
(1)(A) for 2013 and subsequent years as if subparagraph 
(A) had never applied. 

(14) UPDATE FOR 2013.— 
(A) IN GENERAL.—Subject to paragraphs (7)(B), (8)(B), 

(9)(B), (10)(B), (11)(B), (12)(B), and (13)(B), in lieu of the 
update to the single conversion factor established in para-
graph (1)(C) that would otherwise apply for 2013, the up-
date to the single conversion factor for such year shall be 
zero percent. 

(B) NO EFFECT ON COMPUTATION OF CONVERSION FACTOR 
FOR 2014 AND SUBSEQUENT YEARS.—The conversion factor 
under this subsection shall be computed under paragraph 
(1)(A) for 2014 and subsequent years as if subparagraph 
(A) had never applied. 

(15) UPDATE FOR 2014.— 
(A) IN GENERAL.—Subject to paragraphs (7)(B), (8)(B), 

(9)(B), (10)(B), (11)(B), (12)(B), (13)(B), and (14)(B), in lieu 
of the update to the single conversion factor established in 
paragraph (1)(C) that would otherwise apply for 2014, the 
update to the single conversion factor shall be 0.5 percent. 

(B) NO EFFECT ON COMPUTATION OF CONVERSION FACTOR 
FOR SUBSEQUENT YEARS.—The conversion factor under this 
subsection shall be computed under paragraph (1)(A) for 
2015 and subsequent years as if subparagraph (A) had 
never applied. 

(16) UPDATE FOR JANUARY THROUGH JUNE OF 2015.—Subject 
to paragraphs (7)(B), (8)(B), (9)(B), (10)(B), (11)(B), (12)(B), 
(13)(B), (14)(B), and (15)(B), in lieu of the update to the single 
conversion factor established in paragraph (1)(C) that would 
otherwise apply for 2015 for the period beginning on January 
1, 2015, and ending on June 30, 2015, the update to the single 
conversion factor shall be 0.0 percent. 
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(17) UPDATE FOR JULY THROUGH DECEMBER OF 2015.—The up-
date to the single conversion factor established in paragraph 
(1)(C) for the period beginning on July 1, 2015, and ending on 
December 31, 2015, shall be 0.5 percent. 

(18) UPDATE FOR 2016 THROUGH 2019.—The update to the sin-
gle conversion factor established in paragraph (1)(C)— 

(A) for 2016 and each subsequent year through 2018 
shall be 0.5 percent; and 

(B) for 2019 shall be 0.25 percent. 
(19) UPDATE FOR 2020 THROUGH 2025.—The update to the sin-

gle conversion factor established in paragraph (1)(C) for 2020 
and each subsequent year through 2025 shall be 0.0 percent. 

(20) UPDATE FOR 2026 AND SUBSEQUENT YEARS.—For 2026 
and each subsequent year, the update to the qualifying APM 
conversion factor established under paragraph (1)(A) is 0.75 
percent, and the update to the nonqualifying APM conversion 
factor established under such paragraph is 0.25 percent. 

(e) GEOGRAPHIC ADJUSTMENT FACTORS.— 
(1) ESTABLISHMENT OF GEOGRAPHIC INDICES.— 

(A) IN GENERAL.—Subject to subparagraphs (B), (C), (E), 
(G), (H), and (I), the Secretary shall establish— 

(i) an index which reflects the relative costs of the 
mix of goods and services comprising practice expenses 
(other than malpractice expenses) in the different fee 
schedule areas compared to the national average of 
such costs, 

(ii) an index which reflects the relative costs of mal-
practice expenses in the different fee schedule areas 
compared to the national average of such costs, and 

(iii) an index which reflects 1⁄4 of the difference be-
tween the relative value of physicians’ work effort in 
each of the different fee schedule areas and the na-
tional average of such work effort. 

(B) CLASS-SPECIFIC GEOGRAPHIC COST-OF-PRACTICE INDI-
CES.—The Secretary may establish more than one index 
under subparagraph (A)(i) in the case of classes of physi-
cians’ services, if, because of differences in the mix of 
goods and services comprising practice expenses for the 
different classes of services, the application of a single 
index under such clause to different classes of such serv-
ices would be substantially inequitable. 

(C) PERIODIC REVIEW AND ADJUSTMENTS IN GEOGRAPHIC 
ADJUSTMENT FACTORS.—The Secretary, not less often than 
every 3 years, shall, in consultation with appropriate rep-
resentatives of physicians, review the indices established 
under subparagraph (A) and the geographic index values 
applied under this subsection for all fee schedule areas. 
Based on such review, the Secretary may revise such index 
and adjust such index values, except that, if more than 1 
year has elapsed since the date of the last previous adjust-
ment, the adjustment to be applied in the first year of the 
next adjustment shall be 1⁄2 of the adjustment that other-
wise would be made. 

(D) USE OF RECENT DATA.—In establishing indices and 
index values under this paragraph, the Secretary shall use 
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the most recent data available relating to practice ex-
penses, malpractice expenses, and physician work effort in 
different fee schedule areas. 

(E) FLOOR AT 1.0 ON WORK GEOGRAPHIC INDEX.—After 
calculating the work geographic index in subparagraph 
(A)(iii), for purposes of payment for services furnished on 
or after January 1, 2004, and before January 1, ø2020¿ 
2023, the Secretary shall increase the work geographic 
index to 1.00 for any locality for which such work geo-
graphic index is less than 1.00. 

(G) FLOOR FOR PRACTICE EXPENSE, MALPRACTICE, AND 
WORK GEOGRAPHIC INDICES FOR SERVICES FURNISHED IN 
ALASKA.—For purposes of payment for services furnished 
in Alaska on or after January 1, 2004, and before January 
1, 2006, after calculating the practice expense, malpractice, 
and work geographic indices in clauses (i), (ii), and (iii) of 
subparagraph (A) and in subparagraph (B), the Secretary 
shall increase any such index to 1.67 if such index would 
otherwise be less than 1.67. For purposes of payment for 
services furnished in the State described in the preceding 
sentence on or after January 1, 2009, after calculating the 
work geographic index in subparagraph (A)(iii), the Sec-
retary shall increase the work geographic index to 1.5 if 
such index would otherwise be less than 1.5 

(H) PRACTICE EXPENSE GEOGRAPHIC ADJUSTMENT FOR 
2010 AND SUBSEQUENT YEARS.— 

(i) FOR 2010.—Subject to clause (iii), for services fur-
nished during 2010, the employee wage and rent por-
tions of the practice expense geographic index de-
scribed in subparagraph (A)(i) shall reflect 1⁄2 of the 
difference between the relative costs of employee 
wages and rents in each of the different fee schedule 
areas and the national average of such employee 
wages and rents. 

(ii) FOR 2011.—Subject to clause (iii), for services fur-
nished during 2011, the employee wage and rent por-
tions of the practice expense geographic index de-
scribed in subparagraph (A)(i) shall reflect 1⁄2 of the 
difference between the relative costs of employee 
wages and rents in each of the different fee schedule 
areas and the national average of such employee 
wages and rents. 

(iii) HOLD HARMLESS.—The practice expense portion 
of the geographic adjustment factor applied in a fee 
schedule area for services furnished in 2010 or 2011 
shall not, as a result of the application of clause (i) or 
(ii), be reduced below the practice expense portion of 
the geographic adjustment factor under subparagraph 
(A)(i) (as calculated prior to the application of such 
clause (i) or (ii), respectively) for such area for such 
year. 

(iv) ANALYSIS.—The Secretary shall analyze current 
methods of establishing practice expense geographic 
adjustments under subparagraph (A)(i) and evaluate 
data that fairly and reliably establishes distinctions in 
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the costs of operating a medical practice in the dif-
ferent fee schedule areas. Such analysis shall include 
an evaluation of the following: 

(I) The feasibility of using actual data or reli-
able survey data developed by medical organiza-
tions on the costs of operating a medical practice, 
including office rents and non-physician staff 
wages, in different fee schedule areas. 

(II) The office expense portion of the practice ex-
pense geographic adjustment described in sub-
paragraph (A)(i), including the extent to which 
types of office expenses are determined in local 
markets instead of national markets. 

(III) The weights assigned to each of the cat-
egories within the practice expense geographic ad-
justment described in subparagraph (A)(i). 

(v) REVISION FOR 2012 AND SUBSEQUENT YEARS.—As 
a result of the analysis described in clause (iv), the 
Secretary shall, not later than January 1, 2012, make 
appropriate adjustments to the practice expense geo-
graphic adjustment described in subparagraph (A)(i) to 
ensure accurate geographic adjustments across fee 
schedule areas, including— 

(I) basing the office rents component and its 
weight on office expenses that vary among fee 
schedule areas; and 

(II) considering a representative range of profes-
sional and non-professional personnel employed in 
a medical office based on the use of the American 
Community Survey data or other reliable data for 
wage adjustments. 

Such adjustments shall be made without regard to ad-
justments made pursuant to clauses (i) and (ii) and 
shall be made in a budget neutral manner. 

(I) FLOOR FOR PRACTICE EXPENSE INDEX FOR SERVICES 
FURNISHED IN FRONTIER STATES.— 

(i) IN GENERAL.—Subject to clause (ii), for purposes 
of payment for services furnished in a frontier State 
(as defined in section 1886(d)(3)(E)(iii)(II)) on or after 
January 1, 2011, after calculating the practice expense 
index in subparagraph (A)(i), the Secretary shall in-
crease any such index to 1.00 if such index would oth-
erwise be less that 1.00. The preceding sentence shall 
not be applied in a budget neutral manner. 

(ii) LIMITATION.—This subparagraph shall not apply 
to services furnished in a State that receives a non- 
labor related share adjustment under section 
1886(d)(5)(H). 

(2) COMPUTATION OF GEOGRAPHIC ADJUSTMENT FACTOR.—For 
purposes of subsection (b)(1)(C), for all physicians’ services for 
each fee schedule area the Secretary shall establish a geo-
graphic adjustment factor equal to the sum of the geographic 
cost-of-practice adjustment factor (specified in paragraph (3)), 
the geographic malpractice adjustment factor (specified in 
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paragraph (4)), and the geographic physician work adjustment 
factor (specified in paragraph (5)) for the service and the area. 

(3) GEOGRAPHIC COST-OF-PRACTICE ADJUSTMENT FACTOR.— 
For purposes of paragraph (2), the ‘‘geographic cost-of-practice 
adjustment factor’’, for a service for a fee schedule area, is the 
product of— 

(A) the proportion of the total relative value for the serv-
ice that reflects the relative value units for the practice ex-
pense component, and 

(B) the geographic cost-of-practice index value for the 
area for the service, based on the index established under 
paragraph (1)(A)(i) or (1)(B) (as the case may be). 

(4) GEOGRAPHIC MALPRACTICE ADJUSTMENT FACTOR.—For 
purposes of paragraph (2), the ‘‘geographic malpractice adjust-
ment factor’’, for a service for a fee schedule area, is the prod-
uct of— 

(A) the proportion of the total relative value for the serv-
ice that reflects the relative value units for the malpractice 
component, and 

(B) the geographic malpractice index value for the area, 
based on the index established under paragraph (1)(A)(ii). 

(5) GEOGRAPHIC PHYSICIAN WORK ADJUSTMENT FACTOR.—For 
purposes of paragraph (2), the ‘‘geographic physician work ad-
justment factor’’, for a service for a fee schedule area, is the 
product of— 

(A) the proportion of the total relative value for the serv-
ice that reflects the relative value units for the work com-
ponent, and 

(B) the geographic physician work index value for the 
area, based on the index established under paragraph 
(1)(A)(iii). 

(6) USE OF MSAS AS FEE SCHEDULE AREAS IN CALIFORNIA.— 
(A) IN GENERAL.—Subject to the succeeding provisions of 

this paragraph and notwithstanding the previous provi-
sions of this subsection, for services furnished on or after 
January 1, 2017, the fee schedule areas used for payment 
under this section applicable to California shall be the fol-
lowing: 

(i) Each Metropolitan Statistical Area (each in this 
paragraph referred to as an ‘‘MSA’’), as defined by the 
Director of the Office of Management and Budget as 
of December 31 of the previous year, shall be a fee 
schedule area. 

(ii) All areas not included in an MSA shall be treat-
ed as a single rest-of-State fee schedule area. 

(B) TRANSITION FOR MSAS PREVIOUSLY IN REST-OF-STATE 
PAYMENT LOCALITY OR IN LOCALITY 3.— 

(i) IN GENERAL.—For services furnished in California 
during a year beginning with 2017 and ending with 
2021 in an MSA in a transition area (as defined in 
subparagraph (D)), subject to subparagraph (C), the 
geographic index values to be applied under this sub-
section for such year shall be equal to the sum of the 
following: 
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(I) CURRENT LAW COMPONENT.—The old 
weighting factor (described in clause (ii)) for such 
year multiplied by the geographic index values 
under this subsection for the fee schedule area 
that included such MSA that would have applied 
in such area (as estimated by the Secretary) if this 
paragraph did not apply. 

(II) MSA-BASED COMPONENT.—The MSA-based 
weighting factor (described in clause (iii)) for such 
year multiplied by the geographic index values 
computed for the fee schedule area under sub-
paragraph (A) for the year (determined without 
regard to this subparagraph). 

(ii) OLD WEIGHTING FACTOR.—The old weighting fac-
tor described in this clause— 

(I) for 2017, is 5⁄6; and 
(II) for each succeeding year, is the old 

weighting factor described in this clause for the 
previous year minus 1⁄6. 

(iii) MSA-BASED WEIGHTING FACTOR.—The MSA- 
based weighting factor described in this clause for a 
year is 1 minus the old weighting factor under clause 
(ii) for that year. 

(C) HOLD HARMLESS.—For services furnished in a transi-
tion area in California during a year beginning with 2017, 
the geographic index values to be applied under this sub-
section for such year shall not be less than the cor-
responding geographic index values that would have ap-
plied in such transition area (as estimated by the Sec-
retary) if this paragraph did not apply. 

(D) TRANSITION AREA DEFINED.—In this paragraph, the 
term ‘‘transition area’’ means each of the following fee 
schedule areas for 2013: 

(i) The rest-of-State payment locality. 
(ii) Payment locality 3. 

(E) REFERENCES TO FEE SCHEDULE AREAS.—Effective for 
services furnished on or after January 1, 2017, for Cali-
fornia, any reference in this section to a fee schedule area 
shall be deemed a reference to a fee schedule area estab-
lished in accordance with this paragraph. 

(f) SUSTAINABLE GROWTH RATE.— 
(1) PUBLICATION.—The Secretary shall cause to have pub-

lished in the Federal Register not later than— 
(A) November 1, 2000, the sustainable growth rate for 

2000 and 2001; and 
(B) November 1 of each succeeding year through 2014 

the sustainable growth rate for such succeeding year and 
each of the preceding 2 years. 

(2) SPECIFICATION OF GROWTH RATE.—The sustainable 
growth rate for all physicians’ services for a fiscal year (begin-
ning with fiscal year 1998 and ending with fiscal year 2000) 
and a year beginning with 2000 and ending with 2014 shall be 
equal to the product of— 
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(A) 1 plus the Secretary’s estimate of the weighted aver-
age percentage increase (divided by 100) in the fees for all 
physicians’ services in the applicable period involved, 

(B) 1 plus the Secretary’s estimate of the percentage 
change (divided by 100) in the average number of individ-
uals enrolled under this part (other than Medicare+Choice 
plan enrollees) from the previous applicable period to the 
applicable period involved, 

(C) 1 plus the Secretary’s estimate of the annual average 
percentage growth in real gross domestic product per cap-
ita (divided by 100) during the 10-year period ending with 
the applicable period involved, and 

(D) 1 plus the Secretary’s estimate of the percentage 
change (divided by 100) in expenditures for all physicians’ 
services in the applicable period (compared with the pre-
vious applicable period) which will result from changes in 
law and regulations, determined without taking into ac-
count estimated changes in expenditures resulting from 
the update adjustment factor determined under subsection 
(d)(3)(B) or (d)(4)(B), as the case may be, 

minus 1 and multiplied by 100. 
(3) DATA TO BE USED.—For purposes of determining the up-

date adjustment factor under subsection (d)(4)(B) for a year be-
ginning with 2001, the sustainable growth rates taken into 
consideration in the determination under paragraph (2) shall 
be determined as follows: 

(A) FOR 2001.—For purposes of such calculations for 
2001, the sustainable growth rates for fiscal year 2000 and 
the years 2000 and 2001 shall be determined on the basis 
of the best data available to the Secretary as of September 
1, 2000. 

(B) FOR 2002.—For purposes of such calculations for 
2002, the sustainable growth rates for fiscal year 2000 and 
for years 2000, 2001, and 2002 shall be determined on the 
basis of the best data available to the Secretary as of Sep-
tember 1, 2001. 

(C) FOR 2003 AND SUCCEEDING YEARS.—For purposes of 
such calculations for a year after 2002— 

(i) the sustainable growth rates for that year and 
the preceding 2 years shall be determined on the basis 
of the best data available to the Secretary as of Sep-
tember 1 of the year preceding the year for which the 
calculation is made; and 

(ii) the sustainable growth rate for any year before 
a year described in clause (i) shall be the rate as most 
recently determined for that year under this sub-
section. 

Nothing in this paragraph shall be construed as affecting the 
sustainable growth rates established for fiscal year 1998 or fis-
cal year 1999. 

(4) DEFINITIONS.—In this subsection: 
(A) SERVICES INCLUDED IN PHYSICIANS’ SERVICES.—The 

term ‘‘physicians’ services’’ includes other items and serv-
ices (such as clinical diagnostic laboratory tests and radi-
ology services), specified by the Secretary, that are com-
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monly performed or furnished by a physician or in a physi-
cian’s office, but does not include services furnished to a 
Medicare+Choice plan enrollee. 

(B) MEDICARE+CHOICE PLAN ENROLLEE.—The term 
‘‘Medicare+Choice plan enrollee’’ means, with respect to a 
fiscal year, an individual enrolled under this part who has 
elected to receive benefits under this title for the fiscal 
year through a Medicare+Choice plan offered under part 
C, and also includes an individual who is receiving benefits 
under this part through enrollment with an eligible organi-
zation with a risk-sharing contract under section 1876. 

(C) APPLICABLE PERIOD.—The term ‘‘applicable period’’ 
means— 

(i) a fiscal year, in the case of fiscal year 1998, fiscal 
year 1999, and fiscal year 2000; or 

(ii) a calendar year with respect to a year beginning 
with 2000; 

as the case may be. 
(g) LIMITATION ON BENEFICIARY LIABILITY.— 

(1) LIMITATION ON ACTUAL CHARGES.— 
(A) IN GENERAL.—In the case of a nonparticipating phy-

sician or nonparticipating supplier or other person (as de-
fined in section 1842(i)(2)) who does not accept payment on 
an assignment-related basis for a physician’s service fur-
nished with respect to an individual enrolled under this 
part, the following rules apply: 

(i) APPLICATION OF LIMITING CHARGE.—No person 
may bill or collect an actual charge for the service in 
excess of the limiting charge described in paragraph 
(2) for such service. 

(ii) NO LIABILITY FOR EXCESS CHARGES.—No person 
is liable for payment of any amounts billed for the 
service in excess of such limiting charge. 

(iii) CORRECTION OF EXCESS CHARGES.—If such a 
physician, supplier, or other person bills, but does not 
collect, an actual charge for a service in violation of 
clause (i), the physician, supplier, or other person 
shall reduce on a timely basis the actual charge billed 
for the service to an amount not to exceed the limiting 
charge for the service. 

(iv) REFUND OF EXCESS COLLECTIONS.—If such a 
physician, supplier, or other person collects an actual 
charge for a service in violation of clause (i), the physi-
cian, supplier, or other person shall provide on a time-
ly basis a refund to the individual charged in the 
amount by which the amount collected exceeded the 
limiting charge for the service. The amount of such a 
refund shall be reduced to the extent the individual 
has an outstanding balance owed by the individual to 
the physician. 

(B) SANCTIONS.—If a physician, supplier, or other per-
son— 

(i) knowingly and willfully bills or collects for serv-
ices in violation of subparagraph (A)(i) on a repeated 
basis, or 
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(ii) fails to comply with clause (iii) or (iv) of subpara-
graph (A) on a timely basis, 

the Secretary may apply sanctions against the physician, 
supplier, or other person in accordance with paragraph (2) 
of section 1842(j). In applying this subparagraph, para-
graph (4) of such section applies in the same manner as 
such paragraph applies to such section and any reference 
in such section to a physician is deemed also to include a 
reference to a supplier or other person under this subpara-
graph. 

(C) TIMELY BASIS.—For purposes of this paragraph, a 
correction of a bill for an excess charge or refund of an 
amount with respect to a violation of subparagraph (A)(i) 
in the case of a service is considered to be provided ‘‘on a 
timely basis’’, if the reduction or refund is made not later 
than 30 days after the date the physician, supplier, or 
other person is notified by the carrier under this part of 
such violation and of the requirements of subparagraph 
(A). 

(2) LIMITING CHARGE DEFINED.— 
(A) FOR 1991.—For physicians’ services of a physician 

furnished during 1991, other than radiologist services sub-
ject to section 1834(b), the ‘‘limiting charge’’ shall be the 
same percentage (or, if less, 25 percent) above the recog-
nized payment amount under this part with respect to the 
physician (as a nonparticipating physician) as the percent-
age by which— 

(i) the maximum allowable actual charge (as deter-
mined under section 1842(j)(1)(C) as of December 31, 
1990, or, if less, the maximum actual charge otherwise 
permitted for the service under this part as of such 
date) for the service of the physician, exceeds 

(ii) the recognized payment amount for the service of 
the physician (as a nonparticipating physician) as of 
such date. 

In the case of evaluation and management services (as specified in 
section 1842(b)(16)(B)(ii)), the preceding sentence shall be applied 
by substituting ‘‘40 percent’’ for ‘‘25 percent’’. 

(B) FOR 1992.—For physicians’ services furnished during 
1992, other than radiologist services subject to section 
1834(b), the ‘‘limiting charge’’ shall be the same percentage 
(or, if less, 20 percent) above the recognized payment 
amount under this part for nonparticipating physicians as 
the percentage by which— 

(i) the limiting charge (as determined under sub-
paragraph (A) as of December 31, 1991) for the serv-
ice, exceeds 

(ii) the recognized payment amount for the service 
for nonparticipating physicians as of such date. 

(C) AFTER 1992.—For physicians’ services furnished in a 
year after 1992, the ‘‘limiting charge’’ shall be 115 percent 
of the recognized payment amount under this part for non-
participating physicians or for nonparticipating suppliers 
or other persons. 
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(D) RECOGNIZED PAYMENT AMOUNT.—In this section, the 
term ‘‘recognized payment amount’’ means, for services 
furnished on or after January 1, 1992, the fee schedule 
amount determined under subsection (a) (or, if payment 
under this part is made on a basis other than the fee 
schedule under this section, 95 percent of the other pay-
ment basis), and, for services furnished during 1991, the 
applicable percentage (as defined in section 
1842(b)(4)(A)(iv)) of the prevailing charge (or fee schedule 
amount) for nonparticipating physicians for that year. 

(3) LIMITATION ON CHARGES FOR MEDICARE BENEFICIARIES EL-
IGIBLE FOR MEDICAID BENEFITS.— 

(A) IN GENERAL.—Payment for physicians’ services fur-
nished on or after April 1, 1990, to an individual who is 
enrolled under this part and eligible for any medical as-
sistance (including as a qualified medicare beneficiary, as 
defined in section 1905(p)(1)) with respect to such services 
under a State plan approved under title XIX may only be 
made on an assignment-related basis and the provisions of 
section 1902(n)(3)(A) apply to further limit permissible 
charges under this section. 

(B) PENALTY.—A person may not bill for physicians’ 
services subject to subparagraph (A) other than on an as-
signment-related basis. No person is liable for payment of 
any amounts billed for such a service in violation of the 
previous sentence. If a person knowingly and willfully bills 
for physicians’ services in violation of the first sentence, 
the Secretary may apply sanctions against the person in 
accordance with section 1842(j)(2). 

(4) PHYSICIAN SUBMISSION OF CLAIMS.— 
(A) IN GENERAL.—For services furnished on or after Sep-

tember 1, 1990, within 1 year after the date of providing 
a service for which payment is made under this part on a 
reasonable charge or fee schedule basis, a physician, sup-
plier, or other person (or an employer or facility in the 
cases described in section 1842(b)(6)(A))— 

(i) shall complete and submit a claim for such serv-
ice on a standard claim form specified by the Secretary 
to the carrier on behalf of a beneficiary, and 

(ii) may not impose any charge relating to com-
pleting and submitting such a form. 

(B) PENALTY.—(i) With respect to an assigned claim 
wherever a physician, provider, supplier or other person 
(or an employer or facility in the cases described in section 
1842(b)(6)(A)) fails to submit such a claim as required in 
subparagraph (A), the Secretary shall reduce by 10 percent 
the amount that would otherwise be paid for such claim 
under this part. 

(ii) If a physician, supplier, or other person (or an em-
ployer or facility in the cases described in section 
1842(b)(6)(A)) fails to submit a claim required to be sub-
mitted under subparagraph (A) or imposes a charge in vio-
lation of such subparagraph, the Secretary shall apply the 
sanction with respect to such a violation in the same man-
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ner as a sanction may be imposed under section 1842(p)(3) 
for a violation of section 1842(p)(1). 

(5) ELECTRONIC BILLING; DIRECT DEPOSIT.—The Secretary 
shall encourage and develop a system providing for expedited 
payment for claims submitted electronically. The Secretary 
shall also encourage and provide incentives allowing for direct 
deposit as payments for services furnished by participating 
physicians. The Secretary shall provide physicians with such 
technical information as necessary to enable such physicians to 
submit claims electronically. The Secretary shall submit a plan 
to Congress on this paragraph by May 1, 1990. 

(6) MONITORING OF CHARGES.— 
(A) IN GENERAL.—The Secretary shall monitor— 

(i) the actual charges of nonparticipating physicians 
for physicians’ services furnished on or after January 
1, 1991, to individuals enrolled under this part, and 

(ii) changes (by specialty, type of service, and geo-
graphic area) in (I) the proportion of expenditures for 
physicians’ services provided under this part by par-
ticipating physicians, (II) the proportion of expendi-
tures for such services for which payment is made 
under this part on an assignment-related basis, and 
(III) the amounts charged above the recognized pay-
ment amounts under this part. 

(B) REPORT.—The Secretary shall, by not later than 
April 15 of each year (beginning in 1992), report to the 
Congress information on the extent to which actual 
charges exceed limiting charges, the number and types of 
services involved, and the average amount of excess 
charges and information regarding the changes described 
in subparagraph (A)(ii). 

(C) PLAN.—If the Secretary finds that there has been a 
significant decrease in the proportions described in sub-
clauses (I) and (II) of subparagraph (A)(ii) or an increase 
in the amounts described in subclause (III) of that sub-
paragraph, the Secretary shall develop a plan to address 
such a problem and transmit to Congress recommenda-
tions regarding the plan. The Medicare Payment Advisory 
Commission shall review the Secretary’s plan and rec-
ommendations and transmit to Congress its comments re-
garding such plan and recommendations. 

(7) MONITORING OF UTILIZATION AND ACCESS.— 
(A) IN GENERAL.—The Secretary shall monitor— 

(i) changes in the utilization of and access to serv-
ices furnished under this part within geographic, pop-
ulation, and service related categories, 

(ii) possible sources of inappropriate utilization of 
services furnished under this part which contribute to 
the overall level of expenditures under this part, and 

(iii) factors underlying these changes and their 
interrelationships. 

(B) REPORT.—The Secretary shall by not later than April 
15, of each year (beginning with 1991) report to the Con-
gress on the changes described in subparagraph (A)(i) and 
shall include in the report an examination of the factors 
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(including factors relating to different services and specific 
categories and groups of services and geographic and de-
mographic variations in utilization) which may contribute 
to such changes. 

(C) RECOMMENDATIONS.—The Secretary shall include in 
each annual report under subparagraph (B) recommenda-
tions— 

(i) addressing any identified patterns of inappro-
priate utilization, 

(ii) on utilization review, 
(iii) on physician education or patient education, 
(iv) addressing any problems of beneficiary access to 

care made evident by the monitoring process, and 
(v) on such other matters as the Secretary deems 

appropriate. 
The Medicare Payment Advisory Commission shall com-
ment on the Secretary’s recommendations and in devel-
oping its comments, the Commission shall convene and 
consult a panel of physician experts to evaluate the impli-
cations of medical utilization patterns for the quality of 
and access to patient care. 

(h) SENDING INFORMATION TO PHYSICIANS.—Before the beginning 
of each year (beginning with 1992), the Secretary shall send to 
each physician or nonparticipating supplier or other person fur-
nishing physicians’ services (as defined in section 1848(j)(3)) fur-
nishing physicians’ services under this part, for services commonly 
performed by the physician, supplier, or other person, information 
on fee schedule amounts that apply for the year in the fee schedule 
area for participating and non-participating physicians, and the 
maximum amount that may be charged consistent with subsection 
(g)(2). Such information shall be transmitted in conjunction with 
notices to physicians, suppliers, and other persons under section 
1842(h) (relating to the participating physician program) for a year. 

(i) MISCELLANEOUS PROVISIONS.— 
(1) RESTRICTION ON ADMINISTRATIVE AND JUDICIAL REVIEW.— 

There shall be no administrative or judicial review under sec-
tion 1869 or otherwise of— 

(A) the determination of the adjusted historical payment 
basis (as defined in subsection (a)(2)(D)(i)), 

(B) the determination of relative values and relative 
value units under subsection (c), including adjustments 
under subsections (c)(2)(F), (c)(2)(H), and (c)(2)(I) and sec-
tion 13515(b) of the Omnibus Budget Reconciliation Act of 
1993, 

(C) the determination of conversion factors under sub-
section (d), including without limitation a prospective rede-
termination of the sustainable growth rates for any or all 
previous fiscal years, 

(D) the establishment of geographic adjustment factors 
under subsection (e), 

(E) the establishment of the system for the coding of 
physicians’ services under this section, and 

(F) the collection and use of information in the deter-
mination of relative values under subsection (c)(2)(M). 

(2) ASSISTANTS-AT-SURGERY.— 
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(A) IN GENERAL.—Subject to subparagraph (B), in the 
case of a surgical service furnished by a physician, if pay-
ment is made separately under this part for the services 
of a physician serving as an assistant-at-surgery, the fee 
schedule amount shall not exceed 16 percent of the fee 
schedule amount otherwise determined under this section 
for the global surgical service involved. 

(B) DENIAL OF PAYMENT IN CERTAIN CASES.—If the Sec-
retary determines, based on the most recent data avail-
able, that for a surgical procedure (or class of surgical pro-
cedures) the national average percentage of such procedure 
performed under this part which involve the use of a phy-
sician as an assistant at surgery is less than 5 percent, no 
payment may be made under this part for services of an 
assistant at surgery involved in the procedure. 

(3) NO COMPARABILITY ADJUSTMENT.—For physicians’ serv-
ices for which payment under this part is determined under 
this section— 

(A) a carrier may not make any adjustment in the pay-
ment amount under section 1842(b)(3)(B) on the basis that 
the payment amount is higher than the charge applicable, 
for comparable services and under comparable cir-
cumstances, to the policyholders and subscribers of the 
carrier, 

(B) no payment adjustment may be made under section 
1842(b)(8), and 

(C) section 1842(b)(9) shall not apply. 
(j) DEFINITIONS.—In this section: 

(1) CATEGORY.—For services furnished before January 1, 
1998, the term ‘‘category’’ means, with respect to physicians’ 
services, surgical services (as defined by the Secretary and in-
cluding anesthesia services), primary care services (as defined 
in section 1842(i)(4)), and all other physicians’ services. The 
Secretary shall define surgical services and publish such defi-
nitions in the Federal Register no later than May 1, 1990, after 
consultation with organizations representing physicians. 

(2) FEE SCHEDULE AREA.—Except as provided in subsection 
(e)(6)(D), the term ‘‘fee schedule area’’ means a locality used 
under section 1842(b) for purposes of computing payment 
amounts for physicians’ services. 

(3) PHYSICIANS’ SERVICES.—The term ‘‘physicians’ services’’ 
includes items and services described in paragraphs (1), (2)(A), 
(2)(D), (2)(G), (2)(P) (with respect to services described in sub-
paragraphs (A) and (C) of section 1861(oo)(2)), (2)(R) (with re-
spect to services described in suparagraphs (B), (C), and (D) of 
section 1861(pp)(1)), (2)(S), (2)(W), (2)(AA), (2)(DD), (2)(EE), 
(2)(FF) (including administration of the health risk assess-
ment), (3), (4), (13), (14) (with respect to services described in 
section 1861(nn)(2)), and (15) of section 1861(s) (other than 
clinical diagnostic laboratory tests and, except for purposes of 
subsection (a)(3), (g), and (h) such other items and services as 
the Secretary may specify). 

(4) PRACTICE EXPENSES.—The term ‘‘practice expenses’’ in-
cludes all expenses for furnishing physicians’ services, exclud-
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ing malpractice expenses, physician compensation, and other 
physician fringe benefits. 

(k) QUALITY REPORTING SYSTEM.— 
(1) IN GENERAL.—The Secretary shall implement a system 

for the reporting by eligible professionals of data on quality 
measures specified under paragraph (2). Such data shall be 
submitted in a form and manner specified by the Secretary (by 
program instruction or otherwise), which may include submis-
sion of such data on claims under this part. 

(2) USE OF CONSENSUS-BASED QUALITY MEASURES.— 
(A) FOR 2007.— 

(i) IN GENERAL.—For purposes of applying this sub-
section for the reporting of data on quality measures 
for covered professional services furnished during the 
period beginning July 1, 2007, and ending December 
31, 2007, the quality measures specified under this 
paragraph are the measures identified as 2007 physi-
cian quality measures under the Physician Voluntary 
Reporting Program as published on the public website 
of the Centers for Medicare & Medicaid Services as of 
the date of the enactment of this subsection, except as 
may be changed by the Secretary based on the results 
of a consensus-based process in January of 2007, if 
such change is published on such website by not later 
than April 1, 2007. 

(ii) SUBSEQUENT REFINEMENTS IN APPLICATION PER-
MITTED.—The Secretary may, from time to time (but 
not later than July 1, 2007), publish on such website 
(without notice or opportunity for public comment) 
modifications or refinements (such as code additions, 
corrections, or revisions) for the application of quality 
measures previously published under clause (i), but 
may not, under this clause, change the quality meas-
ures under the reporting system. 

(iii) IMPLEMENTATION.—Notwithstanding any other 
provision of law, the Secretary may implement by pro-
gram instruction or otherwise this subsection for 2007. 

(B) FOR 2008 AND 2009.— 
(i) IN GENERAL.—For purposes of reporting data on 

quality measures for covered professional services fur-
nished during 2008 and 2009, the quality measures 
specified under this paragraph for covered professional 
services shall be measures that have been adopted or 
endorsed by a consensus organization (such as the Na-
tional Quality Forum or AQA), that include measures 
that have been submitted by a physician specialty, 
and that the Secretary identifies as having used a con-
sensus-based process for developing such measures. 
Such measures shall include structural measures, 
such as the use of electronic health records and elec-
tronic prescribing technology. 

(ii) PROPOSED SET OF MEASURES.—Not later than 
August 15 of each of 2007 and 2008, the Secretary 
shall publish in the Federal Register a proposed set of 
quality measures that the Secretary determines are 
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described in clause (i) and would be appropriate for el-
igible professionals to use to submit data to the Sec-
retary in 2008 or 2009, as applicable. The Secretary 
shall provide for a period of public comment on such 
set of measures. 

(iii) FINAL SET OF MEASURES.—Not later than No-
vember 15 of each of 2007 and 2008, the Secretary 
shall publish in the Federal Register a final set of 
quality measures that the Secretary determines are 
described in clause (i) and would be appropriate for el-
igible professionals to use to submit data to the Sec-
retary in 2008 or 2009, as applicable. 

(C) FOR 2010 AND SUBSEQUENT YEARS.— 
(i) IN GENERAL.—Subject to clause (ii), for purposes 

of reporting data on quality measures for covered pro-
fessional services furnished during 2010 and each sub-
sequent year, subject to subsection (m)(3)(C), the qual-
ity measures (including electronic prescribing quality 
measures) specified under this paragraph shall be 
such measures selected by the Secretary from meas-
ures that have been endorsed by the entity with a con-
tract with the Secretary under section 1890(a). 

(ii) EXCEPTION.—In the case of a specified area or 
medical topic determined appropriate by the Secretary 
for which a feasible and practical measure has not 
been endorsed by the entity with a contract under sec-
tion 1890(a), the Secretary may specify a measure that 
is not so endorsed as long as due consideration is 
given to measures that have been endorsed or adopted 
by a consensus organization identified by the Sec-
retary, such as the AQA alliance. 

(D) OPPORTUNITY TO PROVIDE INPUT ON MEASURES FOR 
2009 AND SUBSEQUENT YEARS.—For each quality measure 
(including an electronic prescribing quality measure) 
adopted by the Secretary under subparagraph (B) (with re-
spect to 2009) or subparagraph (C), the Secretary shall en-
sure that eligible professionals have the opportunity to 
provide input during the development, endorsement, or se-
lection of measures applicable to services they furnish. 

(3) COVERED PROFESSIONAL SERVICES AND ELIGIBLE PROFES-
SIONALS DEFINED.—For purposes of this subsection: 

(A) COVERED PROFESSIONAL SERVICES.—The term ‘‘cov-
ered professional services’’ means services for which pay-
ment is made under, or is based on, the fee schedule estab-
lished under this section and which are furnished by an el-
igible professional. 

(B) ELIGIBLE PROFESSIONAL.—The term ‘‘eligible profes-
sional’’ means any of the following: 

(i) A physician. 
(ii) A practitioner described in section 

1842(b)(18)(C). 
(iii) A physical or occupational therapist or a quali-

fied speech-language pathologist. 
(iv) Beginning with 2009, a qualified audiologist (as 

defined in section 1861(ll)(3)(B)). 
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(4) USE OF REGISTRY-BASED REPORTING.—As part of the pub-
lication of proposed and final quality measures for 2008 under 
clauses (ii) and (iii) of paragraph (2)(B), the Secretary shall ad-
dress a mechanism whereby an eligible professional may pro-
vide data on quality measures through an appropriate medical 
registry (such as the Society of Thoracic Surgeons National 
Database) or through a Maintenance of Certification program 
operated by a specialty body of the American Board of Medical 
Specialties that meets the criteria for such a registry, as iden-
tified by the Secretary. 

(5) IDENTIFICATION UNITS.—For purposes of applying this 
subsection, the Secretary may identify eligible professionals 
through billing units, which may include the use of the Pro-
vider Identification Number, the unique physician identifica-
tion number (described in section 1833(q)(1)), the taxpayer 
identification number, or the National Provider Identifier. For 
purposes of applying this subsection for 2007, the Secretary 
shall use the taxpayer identification number as the billing 
unit. 

(6) EDUCATION AND OUTREACH.—The Secretary shall provide 
for education and outreach to eligible professionals on the oper-
ation of this subsection. 

(7) LIMITATIONS ON REVIEW.—There shall be no administra-
tive or judicial review under section 1869, section 1878, or oth-
erwise, of the development and implementation of the report-
ing system under paragraph (1), including identification of 
quality measures under paragraph (2) and the application of 
paragraphs (4) and (5). 

(8) IMPLEMENTATION.—The Secretary shall carry out this 
subsection acting through the Administrator of the Centers for 
Medicare & Medicaid Services. 

(9) CONTINUED APPLICATION FOR PURPOSES OF MIPS AND FOR 
CERTAIN PROFESSIONALS VOLUNTEERING TO REPORT.—The Sec-
retary shall, in accordance with subsection (q)(1)(F), carry out 
the provisions of this subsection— 

(A) for purposes of subsection (q); and 
(B) for eligible professionals who are not MIPS eligible 

professionals (as defined in subsection (q)(1)(C)) for the 
year involved. 

(l) PHYSICIAN ASSISTANCE AND QUALITY INITIATIVE FUND.— 
(1) ESTABLISHMENT.—The Secretary shall establish under 

this subsection a Physician Assistance and Quality Initiative 
Fund (in this subsection referred to as the ‘‘Fund’’) which shall 
be available to the Secretary for physician payment and qual-
ity improvement initiatives, which may include application of 
an adjustment to the update of the conversion factor under 
subsection (d). 

(2) FUNDING.— 
(A) AMOUNT AVAILABLE.— 

(i) IN GENERAL.—Subject to clause (ii), there shall be 
available to the Fund the following amounts: 

(I) For expenditures during 2008, an amount 
equal to $150,500,000. 

(II) For expenditures during 2009, an amount 
equal to $24,500,000. 
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(ii) LIMITATIONS ON EXPENDITURES.— 
(I) 2008.—The amount available for expendi-

tures during 2008 shall be reduced as provided by 
subparagraph (A) of section 225(c)(1) and section 
524 of the Departments of Labor, Health and 
Human Services, and Education, and Related 
Agencies Appropriations Act, 2008 (division G of 
the Consolidated Appropriations Act, 2008). 

(II) 2009.—The amount available for expendi-
tures during 2009 shall be reduced as provided by 
subparagraph (B) of such section 225(c)(1). 

(B) TIMELY OBLIGATION OF ALL AVAILABLE FUNDS FOR 
SERVICES.—The Secretary shall provide for expenditures 
from the Fund in a manner designed to provide (to the 
maximum extent feasible) for the obligation of the entire 
amount available for expenditures, after application of 
subparagraph (A)(ii), during— 

(i) 2008 for payment with respect to physicians’ 
services furnished during 2008; and 

(ii) 2009 for payment with respect to physicians’ 
services furnished during 2009. 

(C) PAYMENT FROM TRUST FUND.—The amount specified 
in subparagraph (A) shall be available to the Fund, as ex-
penditures are made from the Fund, from the Federal Sup-
plementary Medical Insurance Trust Fund under section 
1841. 

(D) FUNDING LIMITATION.—Amounts in the Fund shall be 
available in advance of appropriations in accordance with 
subparagraph (B) but only if the total amount obligated 
from the Fund does not exceed the amount available to the 
Fund under subparagraph (A). The Secretary may obligate 
funds from the Fund only if the Secretary determines (and 
the Chief Actuary of the Centers for Medicare & Medicaid 
Services and the appropriate budget officer certify) that 
there are available in the Fund sufficient amounts to cover 
all such obligations incurred consistent with the previous 
sentence. 

(E) CONSTRUCTION.—In the case that expenditures from 
the Fund are applied to, or otherwise affect, a conversion 
factor under subsection (d) for a year, the conversion factor 
under such subsection shall be computed for a subsequent 
year as if such application or effect had never occurred. 

(m) INCENTIVE PAYMENTS FOR QUALITY REPORTING.— 
(1) INCENTIVE PAYMENTS.— 

(A) IN GENERAL.—For 2007 through 2014, with respect 
to covered professional services furnished during a report-
ing period by an eligible professional, if— 

(i) there are any quality measures that have been 
established under the physician reporting system that 
are applicable to any such services furnished by such 
professional for such reporting period; 

(ii) the eligible professional satisfactorily submits (as 
determined under this subsection) to the Secretary 
data on such quality measures in accordance with 
such reporting system for such reporting period, 
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in addition to the amount otherwise paid under this part, 
there also shall be paid to the eligible professional (or to 
an employer or facility in the cases described in clause (A) 
of section 1842(b)(6)) or, in the case of a group practice 
under paragraph (3)(C), to the group practice, from the 
Federal Supplementary Medical Insurance Trust Fund es-
tablished under section 1841 an amount equal to the appli-
cable quality percent of the Secretary’s estimate (based on 
claims submitted not later than 2 months after the end of 
the reporting period) of the allowed charges under this 
part for all such covered professional services furnished by 
the eligible professional (or, in the case of a group practice 
under paragraph (3)(C), by the group practice) during the 
reporting period. 

(B) APPLICABLE QUALITY PERCENT.—For purposes of sub-
paragraph (A), the term ‘‘applicable quality percent’’ 
means— 

(i) for 2007 and 2008, 1.5 percent; and 
(ii) for 2009 and 2010, 2.0 percent; 
(iii) for 2011, 1.0 percent; and 
(iv) for 2012, 2013, and 2014, 0.5 percent. 

(2) INCENTIVE PAYMENTS FOR ELECTRONIC PRESCRIBING.— 
(A) IN GENERAL.—Subject to subparagraph (D), for 2009 

through 2013, with respect to covered professional services 
furnished during a reporting period by an eligible profes-
sional, if the eligible professional is a successful electronic 
prescriber for such reporting period, in addition to the 
amount otherwise paid under this part, there also shall be 
paid to the eligible professional (or to an employer or facil-
ity in the cases described in clause (A) of section 
1842(b)(6)) or, in the case of a group practice under para-
graph (3)(C), to the group practice, from the Federal Sup-
plementary Medical Insurance Trust Fund established 
under section 1841 an amount equal to the applicable elec-
tronic prescribing percent of the Secretary’s estimate 
(based on claims submitted not later than 2 months after 
the end of the reporting period) of the allowed charges 
under this part for all such covered professional services 
furnished by the eligible professional (or, in the case of a 
group practice under paragraph (3)(C), by the group prac-
tice) during the reporting period. 

(B) LIMITATION WITH RESPECT TO ELECTRONIC PRE-
SCRIBING QUALITY MEASURES.—The provisions of this para-
graph and subsection (a)(5) shall not apply to an eligible 
professional (or, in the case of a group practice under para-
graph (3)(C), to the group practice) if, for the reporting pe-
riod (or, for purposes of subsection (a)(5), for the reporting 
period for a year)— 

(i) the allowed charges under this part for all cov-
ered professional services furnished by the eligible 
professional (or group, as applicable) for the codes to 
which the electronic prescribing quality measure ap-
plies (as identified by the Secretary and published on 
the Internet website of the Centers for Medicare & 
Medicaid Services as of January 1, 2008, and as subse-
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quently modified by the Secretary) are less than 10 
percent of the total of the allowed charges under this 
part for all such covered professional services fur-
nished by the eligible professional (or the group, as ap-
plicable); or 

(ii) if determined appropriate by the Secretary, the 
eligible professional does not submit (including both 
electronically and nonelectronically) a sufficient num-
ber (as determined by the Secretary) of prescriptions 
under part D. 

If the Secretary makes the determination to apply clause 
(ii) for a period, then clause (i) shall not apply for such pe-
riod. 

(C) APPLICABLE ELECTRONIC PRESCRIBING PERCENT.—For 
purposes of subparagraph (A), the term ‘‘applicable elec-
tronic prescribing percent’’ means— 

(i) for 2009 and 2010, 2.0 percent; 
(ii) for 2011 and 2012, 1.0 percent; and 
(iii) for 2013, 0.5 percent. 

(D) LIMITATION WITH RESPECT TO EHR INCENTIVE PAY-
MENTS.—The provisions of this paragraph shall not apply 
to an eligible professional (or, in the case of a group prac-
tice under paragraph (3)(C), to the group practice) if, for 
the EHR reporting period the eligible professional (or 
group practice) receives an incentive payment under sub-
section (o)(1)(A) with respect to a certified EHR technology 
(as defined in subsection (o)(4)) that has the capability of 
electronic prescribing. 

(3) SATISFACTORY REPORTING AND SUCCESSFUL ELECTRONIC 
PRESCRIBER AND DESCRIBED.— 

(A) IN GENERAL.—For purposes of paragraph (1), an eli-
gible professional shall be treated as satisfactorily submit-
ting data on quality measures for covered professional 
services for a reporting period (or, for purposes of sub-
section (a)(8), for the quality reporting period for the year) 
if quality measures have been reported as follows: 

(i) THREE OR FEWER QUALITY MEASURES APPLICA-
BLE.—If there are no more than 3 quality measures 
that are provided under the physician reporting sys-
tem and that are applicable to such services of such 
professional furnished during the period, each such 
quality measure has been reported under such system 
in at least 80 percent of the cases in which such meas-
ure is reportable under the system. 

(ii) FOUR OR MORE QUALITY MEASURES APPLICABLE.— 
If there are 4 or more quality measures that are pro-
vided under the physician reporting system and that 
are applicable to such services of such professional 
furnishedduring the period, at least 3 such quality 
measures have been reported under such system in at 
least 80 percent of the cases in which the respective 
measure is reportable under the system. 

For years after 2008, quality measures for purposes of this 
subparagraph shall not include electronic prescribing qual-
ity measures. 
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(B) SUCCESSFUL ELECTRONIC PRESCRIBER.— 
(i) IN GENERAL.—For purposes of paragraph (2) and 

subsection (a)(5), an eligible professional shall be 
treated as a successful electronic prescriber for a re-
porting period (or, for purposes of subsection (a)(5), for 
the reporting period for a year) if the eligible profes-
sional meets the requirement described in clause (ii), 
or, if the Secretary determines appropriate, the re-
quirement described in clause (iii). If the Secretary 
makes the determination under the preceding sen-
tence to apply the requirement described in clause (iii) 
for a period, then the requirement described in clause 
(ii) shall not apply for such period. 

(ii) REQUIREMENT FOR SUBMITTING DATA ON ELEC-
TRONIC PRESCRIBING QUALITY MEASURES.—The require-
ment described in this clause is that, with respect to 
covered professional services furnished by an eligible 
professional during a reporting period (or, for purposes 
of subsection (a)(5), for the reporting period for a 
year), if there are any electronic prescribing quality 
measures that have been established under the physi-
cian reporting system and are applicable to any such 
services furnished by such professional for the period, 
such professional reported each such measure under 
such system in at least 50 percent of the cases in 
which such measure is reportable by such professional 
under such system. 

(iii) REQUIREMENT FOR ELECTRONICALLY PRE-
SCRIBING UNDER PART D.—The requirement described 
in this clause is that the eligible professional electroni-
cally submitted a sufficient number (as determined by 
the Secretary) of prescriptions under part D during 
the reporting period (or, for purposes of subsection 
(a)(5), for the reporting period for a year). 

(iv) USE OF PART D DATA.—Notwithstanding sections 
1860D-15(d)(2)(B) and 1860D-15(f)(2), the Secretary 
may use data regarding drug claims submitted for 
purposes of section 1860D-15 that are necessary for 
purposes of clause (iii), paragraph (2)(B)(ii), and para-
graph (5)(G). 

(v) STANDARDS FOR ELECTRONIC PRESCRIBING.—To 
the extent practicable, in determining whether eligible 
professionals meet the requirements under clauses (ii) 
and (iii) for purposes of clause (i), the Secretary shall 
ensure that eligible professionals utilize electronic pre-
scribing systems in compliance with standards estab-
lished for such systems pursuant to the Part D Elec-
tronic Prescribing Program under section 1860D–4(e). 

(C) SATISFACTORY REPORTING MEASURES FOR GROUP 
PRACTICES.— 

(i) IN GENERAL.—By January 1, 2010, the Secretary 
shall establish and have in place a process under 
which eligible professionals in a group practice (as de-
fined by the Secretary) shall be treated as satisfac-
torily submitting data on quality measures under sub-
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paragraph (A) and as meeting the requirement de-
scribed in subparagraph (B)(ii) for covered professional 
services for a reporting period (or, for purposes of sub-
section (a)(5), for a reporting period for a year, or, for 
purposes of subsection (a)(8), for a quality reporting 
period for the year) if, in lieu of reporting measures 
under subsection (k)(2)(C), the group practice reports 
measures determined appropriate by the Secretary, 
such as measures that target high-cost chronic condi-
tions and preventive care, in a form and manner, and 
at a time, specified by the Secretary. 

(ii) STATISTICAL SAMPLING MODEL.—The process 
under clause (i) shall provide and, for 2016 and subse-
quent years, may provide for the use of a statistical 
sampling model to submit data on measures, such as 
the model used under the Physician Group Practice 
demonstration project under section 1866A. 

(iii) NO DOUBLE PAYMENTS.—Payments to a group 
practice under this subsection by reason of the process 
under clause (i) shall be in lieu of the payments that 
would otherwise be made under this subsection to eli-
gible professionals in the group practice for satisfac-
torily submitting data on quality measures. 

(D) SATISFACTORY REPORTING MEASURES THROUGH PAR-
TICIPATION IN A QUALIFIED CLINICAL DATA REGISTRY.—For 
2014 and subsequent years, the Secretary shall treat an el-
igible professional as satisfactorily submitting data on 
quality measures under subparagraph (A) and, for 2016 
and subsequent years, subparagraph (A) or (C) if, in lieu 
of reporting measures under subsection (k)(2)(C), the eligi-
ble professional is satisfactorily participating, as deter-
mined by the Secretary, in a qualified clinical data registry 
(as described in subparagraph (E)) for the year. 

(E) QUALIFIED CLINICAL DATA REGISTRY.— 
(i) IN GENERAL.—The Secretary shall establish re-

quirements for an entity to be considered a qualified 
clinical data registry. Such requirements shall include 
a requirement that the entity provide the Secretary 
with such information, at such times, and in such 
manner, as the Secretary determines necessary to 
carry out this subsection. 

(ii) CONSIDERATIONS.—In establishing the require-
ments under clause (i), the Secretary shall consider 
whether an entity— 

(I) has in place mechanisms for the trans-
parency of data elements and specifications, risk 
models, and measures; 

(II) requires the submission of data from partici-
pants with respect to multiple payers; 

(III) provides timely performance reports to par-
ticipants at the individual participant level; and 

(IV) supports quality improvement initiatives 
for participants. 

(iii) MEASURES.—With respect to measures used by 
a qualified clinical data registry— 
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(I) sections 1890(b)(7) and 1890A(a) shall not 
apply; and 

(II) measures endorsed by the entity with a con-
tract with the Secretary under section 1890(a) 
may be used. 

(iv) CONSULTATION.—In carrying out this subpara-
graph, the Secretary shall consult with interested par-
ties. 

(v) DETERMINATION.—The Secretary shall establish 
a process to determine whether or not an entity meets 
the requirements established under clause (i). Such 
process may involve one or both of the following: 

(I) A determination by the Secretary. 
(II) A designation by the Secretary of one or 

more independent organizations to make such de-
termination. 

(F) AUTHORITY TO REVISE SATISFACTORILY REPORTING 
DATA.—For years after 2009, the Secretary, in consultation 
with stakeholders and experts, may revise the criteria 
under this subsection for satisfactorily submitting data on 
quality measures under subparagraph (A) and the criteria 
for submitting data on electronic prescribing quality meas-
ures under subparagraph (B)(ii). 

(4) FORM OF PAYMENT.—The payment under this subsection 
shall be in the form of a single consolidated payment. 

(5) APPLICATION.— 
(A) PHYSICIAN REPORTING SYSTEM RULES.—Paragraphs 

(5), (6),and (8) of subsection (k) shall apply for purposes of 
this subsection in the same manner as they apply for pur-
poses of such subsection. 

(B) COORDINATION WITH OTHER BONUS PAYMENTS.—The 
provisions of this subsection shall not be taken into ac-
count in applying subsections (m) and (u) of section 1833 
and any payment under such subsections shall not be 
taken into account in computing allowable charges under 
this subsection. 

(C) IMPLEMENTATION.—Notwithstanding any other provi-
sion of law, for 2007, 2008, and 2009, the Secretary may 
implement by program instruction or otherwise this sub-
section. 

(D) VALIDATION.— 
(i) IN GENERAL.—Subject to the succeeding provi-

sions of this subparagraph, for purposes of deter-
mining whether a measure is applicable to the covered 
professional services of an eligible professional under 
this subsection for 2007 and 288, the Secretary shall 
presume that if an eligible professional submits data 
for a measure, such measure is applicable to such pro-
fessional. 

(ii) METHOD.—The Secretary may establish proce-
dures to validate (by sampling or other means as the 
Secretary determines to be appropriate) whether 
measures applicable to covered professional services of 
an eligible professional have been reported. 
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(iii) DENIAL OF PAYMENT AUTHORITY.—If the Sec-
retary determines that an eligible professional (or, in 
the case of a group practice under paragraph (3)(C), 
the group practice) has not reported measures applica-
ble to covered professional services of such profes-
sional, the Secretary shall not pay the incentive pay-
ment under this subsection. If such payments for such 
period have already been made, the Secretary shall re-
coup such payments from the eligible professional (or 
the group practice). 

(E) LIMITATIONS ON REVIEW.— 
Except as provided in subparagraph (I), there shall 

be no administrative or judicial review under 1869, 
section 1878, or otherwise of 

(i) the determination of measures applicable to serv-
ices furnished by eligible professionals under this sub-
section; 

(ii) the determination of satisfactory reporting under 
this subsection; 

(iii) the determination of a successful electronic pre-
scriber under paragraph (3), the limitation under 
paragraph (2)(B), and the exception under subsection 
(a)(5)(B); and 

(iv) the determination of any incentive payment 
under this subsection and the payment adjustment 
under paragraphs (5)(A) and (8)(A) of subsection (a). 

(F) EXTENSION.—For 2008 through reporting periods oc-
curring in 2015, the Secretary shall establish and, for re-
porting periods occurring in 2016 and subsequent years, 
the Secretary may establish alternative criteria for satis-
factorily reporting under this subsection and alternative 
reporting periods under paragraph (6)(C) for reporting 
groups of measures under subsection (k)(2)(B) and for re-
porting using the method specified in subsection (k)(4). 

(G) POSTING ON WEBSITE.—The Secretary shall post on 
the Internet website of the Centers for Medicare & Med-
icaid Services, in an easily understandable format, a list of 
the names of the following: 

(i) The eligible professionals (or, in the case of re-
porting under paragraph (3)(C), the group practices) 
who satisfactorily submitted data on quality measures 
under this subsection. 

(ii) The eligible professionals (or, in the case of re-
porting under paragraph (3)(C), the group practices) 
who are successful electronic prescribers. 

(H) FEEDBACK.—The Secretary shall provide timely feed-
back to eligible professionals on the performance of the eli-
gible professional with respect to satisfactorily submitting 
data on quality measures under this subsection. 

(I) INFORMAL APPEALS PROCESS.—The Secretary shall, by 
not later than January 1, 2011, establish and have in 
place an informal process for eligible professionals to seek 
a review of the determination that an eligible professional 
did not satisfactorily submit data on quality measures 
under this subsection. 
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(6) DEFINITIONS.—For purposes of this subsection: 
(A) ELIGIBLE PROFESSIONAL; COVERED PROFESSIONAL 

SERVICES.—The terms ‘‘eligible professional’’ and ‘‘covered 
professional services’’ have the meanings given such 
termsin subsection (k)(3). 

(B) PHYSICIAN REPORTING SYSTEM.—The term ‘‘physician 
reporting system’’ means the system established under 
subsection (k). 

(C) REPORTING PERIOD.— 
(i) IN GENERAL.—Subject to clauses (ii) and (iii), the 

term ‘‘reporting period’’ means— 
(I) for 2007, the period beginning on July 1, 

2007, and ending on December 31, 2007; and 
(II) for 2008 and subsequent years, the entire 

year. 
(ii) AUTHORITY TO REVISE REPORTING PERIOD.—For 

years after 2009, the Secretary may revise the report-
ing period under clause (i) if the Secretary determines 
such revision is appropriate, produces valid results on 
measures reported, and is consistent with the goals of 
maximizing scientific validity and reducing adminis-
trative burden. If the Secretary revises such period 
pursuant to the preceding sentence, the term ‘‘report-
ing period’’ shall mean such revised period. 

(iii) REFERENCE.—Any reference in this subsection 
to a reporting period with respect to the application of 
subsection (a)(5) (a)(8) shall be deemed a reference to 
the reporting period under subsection (a)(5)(D)(iii) or 
the quality reporting period under subsection 
(a)(8)(D)(iii), respectively. 

(7) INTEGRATION OF PHYSICIAN QUALITY REPORTING AND EHR 
REPORTING.—Not later than January 1, 2012, the Secretary 
shall develop a plan to integrate reporting on quality measures 
under this subsection with reporting requirements under sub-
section (o) relating to the meaningful use of electronic health 
records. Such integration shall consist of the following: 

(A) The selection of measures, the reporting of which 
would both demonstrate— 

(i) meaningful use of an electronic health record for 
purposes of subsection (o); and 

(ii) quality of care furnished to an individual. 
(B) Such other activities as specified by the Secretary. 

(8) ADDITIONAL INCENTIVE PAYMENT.— 
(A) IN GENERAL.—For 2011 through 2014, if an eligible 

professional meets the requirements described in subpara-
graph (B), the applicable quality percent for such year, as 
described in clauses (iii) and (iv) of paragraph (1)(B), shall 
be increased by 0.5 percentage points. 

(B) REQUIREMENTS DESCRIBED.—In order to qualify for 
the additional incentive payment described in subpara-
graph (A), an eligible professional shall meet the following 
requirements: 

(i) The eligible professional shall— 
(I) satisfactorily submit data on quality meas-

ures for purposes of paragraph (1) for a year; and 
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(II) have such data submitted on their behalf 
through a Maintenance of Certification Program 
(as defined in subparagraph (C)(i)) that meets— 

(aa) the criteria for a registry (as described 
in subsection (k)(4)); or 

(bb) an alternative form and manner deter-
mined appropriate by the Secretary. 

(ii) The eligible professional, more frequently than is 
required to qualify for or maintain board certification 
status— 

(I) participates in such a Maintenance of Certifi-
cation program for a year; and 

(II) successfully completes a qualified Mainte-
nance of Certification Program practice assess-
ment (as defined in subparagraph (C)(ii)) for such 
year. 

(iii) A Maintenance of Certification program submits 
to the Secretary, on behalf of the eligible professional, 
information— 

(I) in a form and manner specified by the Sec-
retary, that the eligible professional has success-
fully met the requirements of clause (ii) (which 
may be in the form of a structural measure); 

(II) if requested by the Secretary, on the survey 
of patient experience with care (as described in 
subparagraph (C)(ii)(II)); and 

(III) as the Secretary may require, on the meth-
ods, measures, and data used under the Mainte-
nance of Certification Program and the qualified 
Maintenance of Certification Program practice as-
sessment. 

(C) DEFINITIONS.—For purposes of this paragraph: 
(i) The term ‘‘Maintenance of Certification Program’’ 

means a continuous assessment program, such as 
qualified American Board of Medical Specialties Main-
tenance of Certification program or an equivalent pro-
gram (as determined by the Secretary), that advances 
quality and the lifelong learning and self-assessment 
of board certified specialty physicians by focusing on 
the competencies of patient care, medical knowledge, 
practice-based learning, interpersonal and communica-
tion skills and professionalism. Such a program shall 
include the following: 

(I) The program requires the physician to main-
tain a valid, unrestricted medical license in the 
United States. 

(II) The program requires a physician to partici-
pate in educational and self-assessment programs 
that require an assessment of what was learned. 

(III) The program requires a physician to dem-
onstrate, through a formalized, secure examina-
tion, that the physician has the fundamental diag-
nostic skills, medical knowledge, and clinical judg-
ment to provide quality care in their respective 
specialty. 
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(IV) The program requires successful completion 
of a qualified Maintenance of Certification Pro-
gram practice assessment as described in clause 
(ii). 

(ii) The term ‘‘qualified Maintenance of Certification 
Program practice assessment’’ means an assessment of 
a physician’s practice that— 

(I) includes an initial assessment of an eligible 
professional’s practice that is designed to dem-
onstrate the physician’s use of evidence-based 
medicine; 

(II) includes a survey of patient experience with 
care; and 

(III) requires a physician to implement a quality 
improvement intervention to address a practice 
weakness identified in the initial assessment 
under subclause (I) and then to remeasure to as-
sess performance improvement after such inter-
vention. 

(9) CONTINUED APPLICATION FOR PURPOSES OF MIPS AND FOR 
CERTAIN PROFESSIONALS VOLUNTEERING TO REPORT.—The Sec-
retary shall, in accordance with subsection (q)(1)(F), carry out 
the processes under this subsection— 

(A) for purposes of subsection (q); and 
(B) for eligible professionals who are not MIPS eligible 

professionals (as defined in subsection (q)(1)(C)) for the 
year involved. 

(n) PHYSICIAN FEEDBACK PROGRAM.— 
(1) ESTABLISHMENT.— 

(A) IN GENERAL.— 
(i) ESTABLISHMENT.—The Secretary shall establish a 

Physician Feedback Program (in this subsection re-
ferred to as the ‘‘Program’’). 

(ii) REPORTS ON RESOURCES.—The Secretary shall 
use claims data under this title (and may use other 
data) to provide confidential reports to physicians 
(and, as determined appropriate by the Secretary, to 
groups of physicians) that measure the resources in-
volved in furnishing care to individuals under this 
title. 

(iii) INCLUSION OF CERTAIN INFORMATION.—If deter-
mined appropriate by the Secretary, the Secretary 
may include information on the quality of care fur-
nished to individuals under this title by the physician 
(or group of physicians) in such reports. 

(B) RESOURCE USE.—The resources described in subpara-
graph (A)(ii) may be measured— 

(i) on an episode basis; 
(ii) on a per capita basis; or 
(iii) on both an episode and a per capita basis. 

(2) IMPLEMENTATION.—The Secretary shall implement the 
Program by not later than January 1, 2009. 

(3) DATA FOR REPORTS.—To the extent practicable, reports 
under the Program shall be based on the most recent data 
available. 
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(4) AUTHORITY TO FOCUS INITIAL APPLICATION.—The Sec-
retary may focus the initial application of the Program as ap-
propriate, such as focusing the Program on— 

(A) physician specialties that account for a certain per-
centage of all spending for physicians’ services under this 
title; 

(B) physicians who treat conditions that have a high cost 
or a high volume, or both, under this title; 

(C) physicians who use a high amount of resources com-
pared to other physicians; 

(D) physicians practicing in certain geographic areas; or 
(E) physicians who treat a minimum number of individ-

uals under this title. 
(5) AUTHORITY TO EXCLUDE CERTAIN INFORMATION IF INSUFFI-

CIENT INFORMATION.—The Secretary may exclude certain infor-
mation regarding a service from a report under the Program 
with respect to a physician (or group of physicians) if the Sec-
retary determines that there is insufficient information relat-
ing to that service to provide a valid report on that service. 

(6) ADJUSTMENT OF DATA.—To the extent practicable, the 
Secretary shall make appropriate adjustments to the data used 
in preparing reports under the Program, such as adjustments 
to take into account variations in health status and other pa-
tient characteristics. For adjustments for reports on utilization 
under paragraph (9), see subparagraph (D) of such paragraph. 

(7) EDUCATION AND OUTREACH.—The Secretary shall provide 
for education and outreach activities to physicians on the oper-
ation of, and methodologies employed under, the Program. 

(8) DISCLOSURE EXEMPTION.—Reports under the Program 
shall be exempt from disclosure under section 552 of title 5, 
United States Code. 

(9) REPORTS ON UTILIZATION.— 
(A) DEVELOPMENT OF EPISODE GROUPER.— 

(i) IN GENERAL.—The Secretary shall develop an epi-
sode grouper that combines separate but clinically re-
lated items and services into an episode of care for an 
individual, as appropriate. 

(ii) TIMELINE FOR DEVELOPMENT.—The episode 
grouper described in subparagraph (A) shall be devel-
oped by not later than January 1, 2012. 

(iii) PUBLIC AVAILABILITY.—The Secretary shall 
make the details of the episode grouper described in 
subparagraph (A) available to the public. 

(iv) ENDORSEMENT.—The Secretary shall seek en-
dorsement of the episode grouper described in sub-
paragraph (A) by the entity with a contract under sec-
tion 1890(a). 

(B) REPORTS ON UTILIZATION.—Effective beginning with 
2012, the Secretary shall provide reports to physicians 
that compare, as determined appropriate by the Secretary, 
patterns of resource use of the individual physician to such 
patterns of other physicians. 

(C) ANALYSIS OF DATA.—The Secretary shall, for pur-
poses of preparing reports under this paragraph, establish 
methodologies as appropriate, such as to— 
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(i) attribute episodes of care, in whole or in part, to 
physicians; 

(ii) identify appropriate physicians for purposes of 
comparison under subparagraph (B); and 

(iii) aggregate episodes of care attributed to a physi-
cian under clause (i) into a composite measure per in-
dividual. 

(D) DATA ADJUSTMENT.—In preparing reports under this 
paragraph, the Secretary shall make appropriate adjust-
ments, including adjustments— 

(i) to account for differences in socioeconomic and 
demographic characteristics, ethnicity, and health sta-
tus of individuals (such as to recognize that less 
healthy individuals may require more intensive inter-
ventions); and 

(ii) to eliminate the effect of geographic adjustments 
in payment rates (as described in subsection (e)). 

(E) PUBLIC AVAILABILITY OF METHODOLOGY.—The Sec-
retary shall make available to the public— 

(i) the methodologies established under subpara-
graph (C); 

(ii) information regarding any adjustments made to 
data under subparagraph (D); and 

(iii) aggregate reports with respect to physicians. 
(F) DEFINITION OF PHYSICIAN.—In this paragraph: 

(i) IN GENERAL.—The term ‘‘physician’’ has the 
meaning given that term in section 1861(r)(1). 

(ii) TREATMENT OF GROUPS.—Such term includes, as 
the Secretary determines appropriate, a group of phy-
sicians. 

(G) LIMITATIONS ON REVIEW.—There shall be no adminis-
trative or judicial review under section 1869, section 1878, 
or otherwise of the establishment of the methodology 
under subparagraph (C), including the determination of an 
episode of care under such methodology. 

(10) COORDINATION WITH OTHER VALUE-BASED PURCHASING 
REFORMS.—The Secretary shall coordinate the Program with 
the value-based payment modifier established under subsection 
(p) and, as the Secretary determines appropriate, other similar 
provisions of this title. 

(11) REPORTS ENDING WITH 2017.—Reports under the Pro-
gram shall not be provided after December 31, 2017. See sub-
section (q)(12) for reports under the eligible professionals 
Merit-based Incentive Payment System. 

(o) INCENTIVES FOR ADOPTION AND MEANINGFUL USE OF CER-
TIFIED EHR TECHNOLOGY.— 

(1) INCENTIVE PAYMENTS.— 
(A) IN GENERAL.— 

(i) IN GENERAL.—Subject to the succeeding subpara-
graphs of this paragraph, with respect to covered pro-
fessional services furnished by an eligible professional 
during a payment year (as defined in subparagraph 
(E)), if the eligible professional is a meaningful EHR 
user (as determined under paragraph (2)) for the EHR 
reporting period with respect to such year, in addition 
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to the amount otherwise paid under this part, there 
also shall be paid to the eligible professional (or to an 
employer or facility in the cases described in clause (A) 
of section 1842(b)(6)), from the Federal Supplementary 
Medical Insurance Trust Fund established under sec-
tion 1841 an amount equal to 75 percent of the Sec-
retary’s estimate (based on claims submitted not later 
than 2 months after the end of the payment year) of 
the allowed charges under this part for all such cov-
ered professional services furnished by the eligible 
professional during such year. 

(ii) NO INCENTIVE PAYMENTS WITH RESPECT TO YEARS 
AFTER 2016.—No incentive payments may be made 
under this subsection with respect to a year after 
2016. 

(B) LIMITATIONS ON AMOUNTS OF INCENTIVE PAYMENTS.— 
(i) IN GENERAL.—In no case shall the amount of the 

incentive payment provided under this paragraph for 
an eligible professional for a payment year exceed the 
applicable amount specified under this subparagraph 
with respect to such eligible professional and such 
year. 

(ii) AMOUNT.—Subject to clauses (iii) through (v), the 
applicable amount specified in this subparagraph for 
an eligible professional is as follows: 

(I) For the first payment year for such profes-
sional, $15,000 (or, if the first payment year for 
such eligible professional is 2011 or 2012, 
$18,000). 

(II) For the second payment year for such pro-
fessional, $12,000. 

(III) For the third payment year for such profes-
sional, $8,000. 

(IV) For the fourth payment year for such pro-
fessional, $4,000. 

(V) For the fifth payment year for such profes-
sional, $2,000. 

(VI) For any succeeding payment year for such 
professional, $0. 

(iii) PHASE DOWN FOR ELIGIBLE PROFESSIONALS FIRST 
ADOPTING EHR AFTER 2013.—If the first payment year 
for an eligible professional is after 2013, then the 
amount specified in this subparagraph for a payment 
year for such professional is the same as the amount 
specified in clause (ii) for such payment year for an el-
igible professional whose first payment year is 2013. 

(iv) INCREASE FOR CERTAIN ELIGIBLE PROFES-
SIONALS.—In the case of an eligible professional who 
predominantly furnishes services under this part in an 
area that is designated by the Secretary (under section 
332(a)(1)(A) of the Public Health Service Act) as a 
health professional shortage area, the amount that 
would otherwise apply for a payment year for such 
professional under subclauses (I) through (V) of clause 
(ii) shall be increased by 10 percent. In implementing 
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the preceding sentence, the Secretary may, as deter-
mined appropriate, apply provisions of subsections (m) 
and (u) of section 1833 in a similar manner as such 
provisions apply under such subsection. 

(v) NO INCENTIVE PAYMENT IF FIRST ADOPTING AFTER 
2014.—If the first payment year for an eligible profes-
sional is after 2014 then the applicable amount speci-
fied in this subparagraph for such professional for 
such year and any subsequent year shall be $0. 

(C) NON-APPLICATION TO HOSPITAL-BASED ELIGIBLE PRO-
FESSIONALS.— 

(i) IN GENERAL.—No incentive payment may be 
made under this paragraph in the case of a hospital- 
based eligible professional. 

(ii) HOSPITAL-BASED ELIGIBLE PROFESSIONAL.—For 
purposes of clause (i), the term ‘‘hospital-based eligible 
professional’’ means, with respect to covered profes-
sional services furnished by an eligible professional 
during the EHR reporting period for a payment year, 
an eligible professional, such as a pathologist, anesthe-
siologist, or emergency physician, who furnishes sub-
stantially all of such services in a hospital inpatient or 
emergency room setting and through the use of the fa-
cilities and equipment, including qualified electronic 
health records, of the hospital. The determination of 
whether an eligible professional is a hospital-based eli-
gible professional shall be made on the basis of the 
site of service (as defined by the Secretary) and with-
out regard to any employment or billing arrangement 
between the eligible professional and any other pro-
vider. 

(D) PAYMENT.— 
(i) FORM OF PAYMENT.—The payment under this 

paragraph may be in the form of a single consolidated 
payment or in the form of such periodic installments 
as the Secretary may specify. 

(ii) COORDINATION OF APPLICATION OF LIMITATION 
FOR PROFESSIONALS IN DIFFERENT PRACTICES.—In the 
case of an eligible professional furnishing covered pro-
fessional services in more than one practice (as speci-
fied by the Secretary), the Secretary shall establish 
rules to coordinate the incentive payments, including 
the application of the limitation on amounts of such 
incentive payments under this paragraph, among such 
practices. 

(iii) COORDINATION WITH MEDICAID.—The Secretary 
shall seek, to the maximum extent practicable, to 
avoid duplicative requirements from Federal and State 
governments to demonstrate meaningful use of cer-
tified EHR technology under this title and title XIX. 
The Secretary may also adjust the reporting periods 
under such title and such subsections in order to carry 
out this clause. 

(E) PAYMENT YEAR DEFINED.— 
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(i) IN GENERAL.—For purposes of this subsection, the 
term ‘‘payment year’’ means a year beginning with 
2011. 

(ii) FIRST, SECOND, ETC. PAYMENT YEAR.—The term 
‘‘first payment year’’ means, with respect to covered 
professional services furnished by an eligible profes-
sional, the first year for which an incentive payment 
is made for such services under this subsection. The 
terms ‘‘second payment year’’, ‘‘third payment year’’, 
‘‘fourth payment year’’, and ‘‘fifth payment year’’ 
mean, with respect to covered professional services 
furnished by such eligible professional, each successive 
year immediately following the first payment year for 
such professional. 

(2) MEANINGFUL EHR USER.— 
(A) IN GENERAL.—An eligible professional shall be treat-

ed as a meaningful EHR user for an EHR reporting period 
for a payment year (or, for purposes of subsection (a)(7), 
for an EHR reporting period under such subsection for a 
year, or pursuant to subparagraph (D) for purposes of sub-
section (q), for a performance period under such subsection 
for a year) if each of the following requirements is met: 

(i) MEANINGFUL USE OF CERTIFIED EHR TECH-
NOLOGY.—The eligible professional demonstrates to 
the satisfaction of the Secretary, in accordance with 
subparagraph (C)(i), that during such period the pro-
fessional is using certified EHR technology in a mean-
ingful manner, which shall include the use of elec-
tronic prescribing as determined to be appropriate by 
the Secretary. 

(ii) INFORMATION EXCHANGE.—The eligible profes-
sional demonstrates to the satisfaction of the Sec-
retary, in accordance with subparagraph (C)(i), that 
during such period such certified EHR technology is 
connected in a manner that provides, in accordance 
with law and standards applicable to the exchange of 
information, for the electronic exchange of health in-
formation to improve the quality of health care, such 
as promoting care coordination, and the professional 
demonstrates (through a process specified by the Sec-
retary, such as the use of an attestation) that the pro-
fessional has not knowingly and willfully taken action 
(such as to disable functionality) to limit or restrict 
the compatibility or interoperability of the certified 
EHR technology. 

(iii) REPORTING ON MEASURES USING EHR.—Subject 
to subparagraph (B)(ii) and subsection (q)(5)(B)(ii)(II) 
and using such certified EHR technology, the eligible 
professional submits information for such period, in a 
form and manner specified by the Secretary, on such 
clinical quality measures and such other measures as 
selected by the Secretary under subparagraph (B)(i). 

The Secretary may provide for the use of alternative 
means for meeting the requirements of clauses (i), (ii), and 
(iii) in the case of an eligible professional furnishing cov-
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ered professional services in a group practice (as defined 
by the Secretary). The Secretary shall seek to improve the 
use of electronic health records and health care quality 
over time. 

(B) REPORTING ON MEASURES.— 
(i) SELECTION.—The Secretary shall select measures 

for purposes of subparagraph (A)(iii) but only con-
sistent with the following: 

(I) The Secretary shall provide preference to 
clinical quality measures that have been endorsed 
by the entity with a contract with the Secretary 
under section 1890(a). 

(II) Prior to any measure being selected under 
this subparagraph, the Secretary shall publish in 
the Federal Register such measure and provide for 
a period of public comment on such measure. 

(ii) LIMITATION.—The Secretary may not require the 
electronic reporting of information on clinical quality 
measures under subparagraph (A)(iii) unless the Sec-
retary has the capacity to accept the information elec-
tronically, which may be on a pilot basis. 

(iii) COORDINATION OF REPORTING OF INFORMA-
TION.—In selecting such measures, and in establishing 
the form and manner for reporting measures under 
subparagraph (A)(iii), the Secretary shall seek to avoid 
redundant or duplicative reporting otherwise required, 
including reporting under subsection (k)(2)(C). 

(C) DEMONSTRATION OF MEANINGFUL USE OF CERTIFIED 
EHR TECHNOLOGY AND INFORMATION EXCHANGE.— 

(i) IN GENERAL.—A professional may satisfy the 
demonstration requirement of clauses (i) and (ii) of 
subparagraph (A) through means specified by the Sec-
retary, which may include— 

(I) an attestation; 
(II) the submission of claims with appropriate 

coding (such as a code indicating that a patient 
encounter was documented using certified EHR 
technology); 

(III) a survey response; 
(IV) reporting under subparagraph (A)(iii); and 
(V) other means specified by the Secretary. 

(ii) USE OF PART D DATA.—Notwithstanding sections 
1860D–15(d)(2)(B) and 1860D–15(f)(2), the Secretary 
may use data regarding drug claims submitted for 
purposes of section 1860D–15 that are necessary for 
purposes of subparagraph (A). 

(D) CONTINUED APPLICATION FOR PURPOSES OF MIPS.— 
With respect to 2019 and each subsequent payment year, 
the Secretary shall, for purposes of subsection (q) and in 
accordance with paragraph (1)(F) of such subsection, deter-
mine whether an eligible professional who is a MIPS eligi-
ble professional (as defined in subsection (q)(1)(C)) for such 
year is a meaningful EHR user under this paragraph for 
the performance period under subsection (q) for such year. 
The provisions of subparagraphs (B) and (D) of subsection 
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(a)(7), shall apply to assessments of MIPS eligible profes-
sionals under subsection (q) with respect to the perform-
ance category described in subsection (q)(2)(A)(iv) in an ap-
propriate manner which may be similar to the manner in 
which such provisions apply with respect to payment ad-
justments made under subsection (a)(7)(A). 

(3) APPLICATION.— 
(A) PHYSICIAN REPORTING SYSTEM RULES.—Paragraphs 

(5), (6), and (8) of subsection (k) shall apply for purposes 
of this subsection in the same manner as they apply for 
purposes of such subsection. 

(B) COORDINATION WITH OTHER PAYMENTS.—The provi-
sions of this subsection shall not be taken into account in 
applying the provisions of subsection (m) of this section 
and of section 1833(m) and any payment under such provi-
sions shall not be taken into account in computing allow-
able charges under this subsection. 

(C) LIMITATIONS ON REVIEW.—There shall be no adminis-
trative or judicial review under section 1869, section 1878, 
or otherwise, of— 

(i) the methodology and standards for determining 
payment amounts under this subsection and payment 
adjustments under subsection (a)(7)(A), including the 
limitation under paragraph (1)(B) and coordination 
under clauses (ii) and (iii) of paragraph (1)(D); 

(ii) the methodology and standards for determining 
a meaningful EHR user under paragraph (2), includ-
ing selection of measures under paragraph (2)(B), 
specification of the means of demonstrating meaning-
ful EHR use under paragraph (2)(C), and the hardship 
exception under subsection (a)(7)(B); 

(iii) the methodology and standards for determining 
a hospital-based eligible professional under paragraph 
(1)(C); and 

(iv) the specification of reporting periods under 
paragraph (5) and the selection of the form of payment 
under paragraph (1)(D)(i). 

(D) POSTING ON WEBSITE.—The Secretary shall post on 
the Internet website of the Centers for Medicare & Med-
icaid Services, in an easily understandable format, a list of 
the names, business addresses, and business phone num-
bers of the eligible professionals who are meaningful EHR 
users and, as determined appropriate by the Secretary, of 
group practices receiving incentive payments under para-
graph (1). 

(4) CERTIFIED EHR TECHNOLOGY DEFINED.—For purposes of 
this section, the term ‘‘certified EHR technology’’ means a 
qualified electronic health record (as defined in section 
3000(13) of the Public Health Service Act) that is certified pur-
suant to section 3001(c)(5) of such Act as meeting standards 
adopted under section 3004 of such Act that are applicable to 
the type of record involved (as determined by the Secretary, 
such as an ambulatory electronic health record for office-based 
physicians or an inpatient hospital electronic health record for 
hospitals). 
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(5) DEFINITIONS.—For purposes of this subsection: 
(A) COVERED PROFESSIONAL SERVICES.—The term ‘‘cov-

ered professional services’’ has the meaning given such 
term in subsection (k)(3). 

(B) EHR REPORTING PERIOD.—The term ‘‘EHR reporting 
period’’ means, with respect to a payment year, any period 
(or periods) as specified by the Secretary. 

(C) ELIGIBLE PROFESSIONAL.—The term ‘‘eligible profes-
sional’’ means a physician, as defined in section 1861(r). 

(p) ESTABLISHMENT OF VALUE-BASED PAYMENT MODIFIER.— 
(1) IN GENERAL.—The Secretary shall establish a payment 

modifier that provides for differential payment to a physician 
or a group of physicians under the fee schedule established 
under subsection (b) based upon the quality of care furnished 
compared to cost (as determined under paragraphs (2) and (3), 
respectively) during a performance period. Such payment modi-
fier shall be separate from the geographic adjustment factors 
established under subsection (e). 

(2) QUALITY.— 
(A) IN GENERAL.—For purposes of paragraph (1), quality 

of care shall be evaluated, to the extent practicable, based 
on a composite of measures of the quality of care furnished 
(as established by the Secretary under subparagraph (B)). 

(B) MEASURES.— 
(i) The Secretary shall establish appropriate meas-

ures of the quality of care furnished by a physician or 
group of physicians to individuals enrolled under this 
part, such as measures that reflect health outcomes. 
Such measures shall be risk adjusted as determined 
appropriate by the Secretary. 

(ii) The Secretary shall seek endorsement of the 
measures established under this subparagraph by the 
entity with a contract under section 1890(a). 

(C) CONTINUED APPLICATION FOR PURPOSES OF MIPS.— 
The Secretary shall, in accordance with subsection 
(q)(1)(F), carry out subparagraph (B) for purposes of sub-
section (q). 

(3) COSTS.—For purposes of paragraph (1), costs shall be 
evaluated, to the extent practicable, based on a composite of 
appropriate measures of costs established by the Secretary 
(such as the composite measure under the methodology estab-
lished under subsection (n)(9)(C)(iii)) that eliminate the effect 
of geographic adjustments in payment rates (as described in 
subsection (e)), and take into account risk factors (such as so-
cioeconomic and demographic characteristics, ethnicity, and 
health status of individuals (such as to recognize that less 
healthy individuals may require more intensive interventions) 
and other factors determined appropriate by the Secretary. 
With respect to 2019 and each subsequent year, the Secretary 
shall, in accordance with subsection (q)(1)(F), carry out this 
paragraph for purposes of subsection (q). 

(4) IMPLEMENTATION.— 
(A) PUBLICATION OF MEASURES, DATES OF IMPLEMENTA-

TION, PERFORMANCE PERIOD.—Not later than January 1, 
2012, the Secretary shall publish the following: 
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(i) The measures of quality of care and costs estab-
lished under paragraphs (2) and (3), respectively. 

(ii) The dates for implementation of the payment 
modifier (as determined under subparagraph (B)). 

(iii) The initial performance period (as specified 
under subparagraph (B)(ii)). 

(B) DEADLINES FOR IMPLEMENTATION.— 
(i) INITIAL IMPLEMENTATION.—Subject to the pre-

ceding provisions of this subparagraph, the Secretary 
shall begin implementing the payment modifier estab-
lished under this subsection through the rulemaking 
process during 2013 for the physician fee schedule es-
tablished under subsection (b). 

(ii) INITIAL PERFORMANCE PERIOD.— 
(I) IN GENERAL.—The Secretary shall specify an 

initial performance period for application of the 
payment modifier established under this sub-
section with respect to 2015. 

(II) PROVISION OF INFORMATION DURING INITIAL 
PERFORMANCE PERIOD.—During the initial per-
formance period, the Secretary shall, to the extent 
practicable, provide information to physicians and 
groups of physicians about the quality of care fur-
nished by the physician or group of physicians to 
individuals enrolled under this part compared to 
cost (as determined under paragraphs (2) and (3), 
respectively) with respect to the performance pe-
riod. 

(iii) APPLICATION.—The Secretary shall apply the 
payment modifier established under this subsection for 
items and services furnished on or after January 1, 
2015, with respect to specific physicians and groups of 
physicians the Secretary determines appropriate, and 
for services furnished on or after January 1, 2017, 
with respect to all physicians and groups of physi-
cians. Such payment modifier shall not be applied for 
items and services furnished on or after January 1, 
2019. 

(C) BUDGET NEUTRALITY.—The payment modifier estab-
lished under this subsection shall be implemented in a 
budget neutral manner. 

(5) SYSTEMS-BASED CARE.—The Secretary shall, as appro-
priate, apply the payment modifier established under this sub-
section in a manner that promotes systems-based care. 

(6) CONSIDERATION OF SPECIAL CIRCUMSTANCES OF CERTAIN 
PROVIDERS.—In applying the payment modifier under this sub-
section, the Secretary shall, as appropriate, take into account 
the special circumstances of physicians or groups of physicians 
in rural areas and other underserved communities. 

(7) APPLICATION.—For purposes of the initial application of 
the payment modifier established under this subsection during 
the period beginning on January 1, 2015, and ending on De-
cember 31, 2016, the term ‘‘physician’’ has the meaning given 
such term in section 1861(r). On or after January 1, 2017, the 
Secretary may apply this subsection to eligible professionals 
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(as defined in subsection (k)(3)(B)) as the Secretary determines 
appropriate. 

(8) DEFINITIONS.—For purposes of this subsection: 
(A) COSTS.—The term ‘‘costs’’ means expenditures per in-

dividual as determined appropriate by the Secretary. In 
making the determination under the preceding sentence, 
the Secretary may take into account the amount of growth 
in expenditures per individual for a physician compared to 
the amount of such growth for other physicians. 

(B) PERFORMANCE PERIOD.—The term ‘‘performance pe-
riod’’ means a period specified by the Secretary. 

(9) COORDINATION WITH OTHER VALUE-BASED PURCHASING RE-
FORMS.—The Secretary shall coordinate the value-based pay-
ment modifier established under this subsection with the Phy-
sician Feedback Program under subsection (n) and, as the Sec-
retary determines appropriate, other similar provisions of this 
title. 

(10) LIMITATIONS ON REVIEW.—There shall be no administra-
tive or judicial review under section 1869, section 1878, or oth-
erwise of— 

(A) the establishment of the value-based payment modi-
fier under this subsection; 

(B) the evaluation of quality of care under paragraph (2), 
including the establishment of appropriate measures of the 
quality of care under paragraph (2)(B); 

(C) the evaluation of costs under paragraph (3), includ-
ing the establishment of appropriate measures of costs 
under such paragraph; 

(D) the dates for implementation of the value-based pay-
ment modifier; 

(E) the specification of the initial performance period 
and any other performance period under paragraphs 
(4)(B)(ii) and (8)(B), respectively; 

(F) the application of the value-based payment modifier 
under paragraph (7); and 

(G) the determination of costs under paragraph (8)(A). 
(q) MERIT-BASED INCENTIVE PAYMENT SYSTEM.— 

(1) ESTABLISHMENT.— 
(A) IN GENERAL.—Subject to the succeeding provisions of 

this subsection, the Secretary shall establish an eligible 
professional Merit-based Incentive Payment System (in 
this subsection referred to as the ‘‘MIPS’’) under which the 
Secretary shall— 

(i) develop a methodology for assessing the total per-
formance of each MIPS eligible professional according 
to performance standards under paragraph (3) for a 
performance period (as established under paragraph 
(4)) for a year; 

(ii) using such methodology, provide for a composite 
performance score in accordance with paragraph (5) 
for each such professional for each performance period; 
and 

(iii) use such composite performance score of the 
MIPS eligible professional for a performance period for 
a year to determine and apply a MIPS adjustment fac-
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tor (and, as applicable, an additional MIPS adjustment 
factor) under paragraph (6) to the professional for the 
year. 

Notwithstanding subparagraph (C)(ii), under the MIPS, 
the Secretary shall permit any eligible professional (as de-
fined in subsection (k)(3)(B)) to report on applicable meas-
ures and activities described in paragraph (2)(B). 

(B) PROGRAM IMPLEMENTATION.—The MIPS shall apply 
to payments for covered professional services (as defined in 
subsection (k)(3)(A)) furnished on or after January 1, 2019. 

(C) MIPS ELIGIBLE PROFESSIONAL DEFINED.— 
(i) IN GENERAL.—For purposes of this subsection, 

subject to clauses (ii) and (iv), the term ‘‘MIPS eligible 
professional’’ means— 

(I) for the first and second years for which the 
MIPS applies to payments (and for the perform-
ance period for such first and second year), a phy-
sician (as defined in section 1861(r)), a physician 
assistant, nurse practitioner, and clinical nurse 
specialist (as such terms are defined in section 
1861(aa)(5)), a certified registered nurse anes-
thetist (as defined in section 1861(bb)(2)), and a 
group that includes such professionals; and 

(II) for the third year for which the MIPS ap-
plies to payments (and for the performance period 
for such third year) and for each succeeding year 
(and for the performance period for each such 
year), the professionals described in subclause (I), 
such other eligible professionals (as defined in 
subsection (k)(3)(B)) as specified by the Secretary, 
and a group that includes such professionals. 

(ii) EXCLUSIONS.—For purposes of clause (i), the 
term ‘‘MIPS eligible professional’’ does not include, 
with respect to a year, an eligible professional (as de-
fined in subsection (k)(3)(B)) who— 

(I) is a qualifying APM participant (as defined 
in section 1833(z)(2)); 

(II) subject to clause (vii), is a partial qualifying 
APM participant (as defined in clause (iii)) for the 
most recent period for which data are available 
and who, for the performance period with respect 
to such year, does not report on applicable meas-
ures and activities described in paragraph (2)(B) 
that are required to be reported by such a profes-
sional under the MIPS; or 

(III) for the performance period with respect to 
such year, does not exceed the low-volume thresh-
old measurement selected under clause (iv). 

(iii) PARTIAL QUALIFYING APM PARTICIPANT.—For 
purposes of this subparagraph, the term ‘‘partial quali-
fying APM participant’’ means, with respect to a year, 
an eligible professional for whom the Secretary deter-
mines the minimum payment percentage (or percent-
ages), as applicable, described in paragraph (2) of sec-
tion 1833(z) for such year have not been satisfied, but 
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who would be considered a qualifying APM participant 
(as defined in such paragraph) for such year if— 

(I) with respect to 2019 and 2020, the reference 
in subparagraph (A) of such paragraph to 25 per-
cent was instead a reference to 20 percent; 

(II) with respect to 2021 and 2022— 
(aa) the reference in subparagraph (B)(i) of 

such paragraph to 50 percent was instead a 
reference to 40 percent; and 

(bb) the references in subparagraph (B)(ii) 
of such paragraph to 50 percent and 25 per-
cent of such paragraph were instead ref-
erences to 40 percent and 20 percent, respec-
tively; and 

(III) with respect to 2023 and subsequent 
years— 

(aa) the reference in subparagraph (C)(i) of 
such paragraph to 75 percent was instead a 
reference to 50 percent; and 

(bb) the references in subparagraph (C)(ii) 
of such paragraph to 75 percent and 25 per-
cent of such paragraph were instead ref-
erences to 50 percent and 20 percent, respec-
tively. 

(iv) SELECTION OF LOW-VOLUME THRESHOLD MEAS-
UREMENT.—The Secretary shall select a low-volume 
threshold to apply for purposes of clause (ii)(III), 
which may include one or more or a combination of 
the following: 

(I) The minimum number (as determined by the 
Secretary) of— 

(aa) for performance periods beginning be-
fore January 1, 2018, individuals enrolled 
under this part who are treated by the eligi-
ble professional for the performance period in-
volved; and 

(bb) for performance periods beginning on 
or after January 1, 2018, individuals enrolled 
under this part who are furnished covered 
professional services (as defined in subsection 
(k)(3)(A)) by the eligible professional for the 
performance period involved. 

(II) The minimum number (as determined by 
the Secretary) of covered professional services (as 
defined in subsection (k)(3)(A)) furnished to indi-
viduals enrolled under this part by such profes-
sional for such performance period. 

(III) The minimum amount (as determined by 
the Secretary) of— 

(aa) for performance periods beginning be-
fore January 1, 2018, allowed charges billed 
by such professional under this part for such 
performance period; and 

(bb) for performance periods beginning on 
or after January 1, 2018, allowed charges for 
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covered professional services (as defined in 
subsection (k)(3)(A)) billed by such profes-
sional for such performance period. 

(v) TREATMENT OF NEW MEDICARE ENROLLED ELIGI-
BLE PROFESSIONALS.—In the case of a professional who 
first becomes a Medicare enrolled eligible professional 
during the performance period for a year (and had not 
previously submitted claims under this title such as a 
person, an entity, or a part of a physician group or 
under a different billing number or tax identifier), 
such professional shall not be treated under this sub-
section as a MIPS eligible professional until the subse-
quent year and performance period for such subse-
quent year. 

(vi) CLARIFICATION.—In the case of items and serv-
ices furnished during a year by an individual who is 
not a MIPS eligible professional (including pursuant to 
clauses (ii) and (v)) with respect to a year, in no case 
shall a MIPS adjustment factor (or additional MIPS 
adjustment factor) under paragraph (6) apply to such 
individual for such year. 

(vii) PARTIAL QUALIFYING APM PARTICIPANT CLARI-
FICATIONS.— 

(I) TREATMENT AS MIPS ELIGIBLE PROFES-
SIONAL.—In the case of an eligible professional 
who is a partial qualifying APM participant, with 
respect to a year, and who, for the performance 
period for such year, reports on applicable meas-
ures and activities described in paragraph (2)(B) 
that are required to be reported by such a profes-
sional under the MIPS, such eligible professional 
is considered to be a MIPS eligible professional 
with respect to such year. 

(II) NOT ELIGIBLE FOR QUALIFYING APM PARTICI-
PANT PAYMENTS.—In no case shall an eligible pro-
fessional who is a partial qualifying APM partici-
pant, with respect to a year, be considered a quali-
fying APM participant (as defined in paragraph 
(2) of section 1833(z)) for such year or be eligible 
for the additional payment under paragraph (1) of 
such section for such year. 

(D) APPLICATION TO GROUP PRACTICES.— 
(i) IN GENERAL.—Under the MIPS: 

(I) QUALITY PERFORMANCE CATEGORY.—The Sec-
retary shall establish and apply a process that in-
cludes features of the provisions of subsection 
(m)(3)(C) for MIPS eligible professionals in a 
group practice with respect to assessing perform-
ance of such group with respect to the perform-
ance category described in clause (i) of paragraph 
(2)(A). 

(II) OTHER PERFORMANCE CATEGORIES.—The 
Secretary may establish and apply a process that 
includes features of the provisions of subsection 
(m)(3)(C) for MIPS eligible professionals in a 
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group practice with respect to assessing the per-
formance of such group with respect to the per-
formance categories described in clauses (ii) 
through (iv) of such paragraph. 

(ii) ENSURING COMPREHENSIVENESS OF GROUP PRAC-
TICE ASSESSMENT.—The process established under 
clause (i) shall to the extent practicable reflect the 
range of items and services furnished by the MIPS eli-
gible professionals in the group practice involved. 

(E) USE OF REGISTRIES.—Under the MIPS, the Secretary 
shall encourage the use of qualified clinical data registries 
pursuant to subsection (m)(3)(E) in carrying out this sub-
section. 

(F) APPLICATION OF CERTAIN PROVISIONS.—In applying a 
provision of subsection (k), (m), (o), or (p) for purposes of 
this subsection, the Secretary shall— 

(i) adjust the application of such provision to ensure 
the provision is consistent with the provisions of this 
subsection; and 

(ii) not apply such provision to the extent that the 
provision is duplicative with a provision of this sub-
section. 

(G) ACCOUNTING FOR RISK FACTORS.— 
(i) RISK FACTORS.—Taking into account the relevant 

studies conducted and recommendations made in re-
ports under section 2(d) of the Improving Medicare 
Post-Acute Care Transformation Act of 2014, and, as 
appropriate, other information, including information 
collected before completion of such studies and rec-
ommendations, the Secretary, on an ongoing basis, 
shall, as the Secretary determines appropriate and 
based on an individual’s health status and other risk 
factors— 

(I) assess appropriate adjustments to quality 
measures, resource use measures, and other meas-
ures used under the MIPS; and 

(II) assess and implement appropriate adjust-
ments to payment adjustments, composite per-
formance scores, scores for performance cat-
egories, or scores for measures or activities under 
the MIPS. 

(2) MEASURES AND ACTIVITIES UNDER PERFORMANCE CAT-
EGORIES.— 

(A) PERFORMANCE CATEGORIES.—Under the MIPS, the 
Secretary shall use the following performance categories 
(each of which is referred to in this subsection as a per-
formance category) in determining the composite perform-
ance score under paragraph (5): 

(i) Quality. 
(ii) Resource use. 
(iii) Clinical practice improvement activities. 
(iv) Meaningful use of certified EHR technology. 

(B) MEASURES AND ACTIVITIES SPECIFIED FOR EACH CAT-
EGORY.—For purposes of paragraph (3)(A) and subject to 
subparagraph (C), measures and activities specified for a 
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performance period (as established under paragraph (4)) 
for a year are as follows: 

(i) QUALITY.—For the performance category de-
scribed in subparagraph (A)(i), the quality measures 
included in the final measures list published under 
subparagraph (D)(i) for such year and the list of qual-
ity measures described in subparagraph (D)(vi) used 
by qualified clinical data registries under subsection 
(m)(3)(E). 

(ii) RESOURCE USE.—For the performance category 
described in subparagraph (A)(ii), the measurement of 
resource use for such period under subsection (p)(3), 
using the methodology under subsection (r) as appro-
priate, and, as feasible and applicable, accounting for 
the cost of drugs under part D. 

(iii) CLINICAL PRACTICE IMPROVEMENT ACTIVITIES.— 
For the performance category described in subpara-
graph (A)(iii), clinical practice improvement activities 
(as defined in subparagraph (C)(v)(III)) under subcat-
egories specified by the Secretary for such period, 
which shall include at least the following: 

(I) The subcategory of expanded practice access, 
such as same day appointments for urgent needs 
and after hours access to clinician advice. 

(II) The subcategory of population management, 
such as monitoring health conditions of individ-
uals to provide timely health care interventions or 
participation in a qualified clinical data registry. 

(III) The subcategory of care coordination, such 
as timely communication of test results, timely ex-
change of clinical information to patients and 
other providers, and use of remote monitoring or 
telehealth. 

(IV) The subcategory of beneficiary engagement, 
such as the establishment of care plans for indi-
viduals with complex care needs, beneficiary self- 
management assessment and training, and using 
shared decision-making mechanisms. 

(V) The subcategory of patient safety and prac-
tice assessment, such as through use of clinical or 
surgical checklists and practice assessments re-
lated to maintaining certification. 

(VI) The subcategory of participation in an al-
ternative payment model (as defined in section 
1833(z)(3)(C)). 

In establishing activities under this clause, the Sec-
retary shall give consideration to the circumstances of 
small practices (consisting of 15 or fewer professionals) 
and practices located in rural areas and in health pro-
fessional shortage areas (as designated under section 
332(a)(1)(A) of the Public Health Service Act). 

(iv) MEANINGFUL EHR USE.—For the performance 
category described in subparagraph (A)(iv), the re-
quirements established for such period under sub-
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section (o)(2) for determining whether an eligible pro-
fessional is a meaningful EHR user. 

(C) ADDITIONAL PROVISIONS.— 
(i) EMPHASIZING OUTCOME MEASURES UNDER THE 

QUALITY PERFORMANCE CATEGORY.—In applying sub-
paragraph (B)(i), the Secretary shall, as feasible, em-
phasize the application of outcome measures. 

(ii) APPLICATION OF ADDITIONAL SYSTEM MEAS-
URES.—The Secretary may use measures used for a 
payment system other than for physicians, such as 
measures for inpatient hospitals, for purposes of the 
performance categories described in clauses (i) and (ii) 
of subparagraph (A). For purposes of the previous sen-
tence, the Secretary may not use measures for hospital 
outpatient departments, except in the case of items 
and services furnished by emergency physicians, radi-
ologists, and anesthesiologists. 

(iii) GLOBAL AND POPULATION-BASED MEASURES.— 
The Secretary may use global measures, such as glob-
al outcome measures, and population-based measures 
for purposes of the performance category described in 
subparagraph (A)(i). 

(iv) APPLICATION OF MEASURES AND ACTIVITIES TO 
NON-PATIENT-FACING PROFESSIONALS.—In carrying out 
this paragraph, with respect to measures and activi-
ties specified in subparagraph (B) for performance cat-
egories described in subparagraph (A), the Secretary— 

(I) shall give consideration to the circumstances 
of professional types (or subcategories of those 
types determined by practice characteristics) who 
typically furnish services that do not involve face- 
to-face interaction with a patient; and 

(II) may, to the extent feasible and appropriate, 
take into account such circumstances and apply 
under this subsection with respect to MIPS eligi-
ble professionals of such professional types or sub-
categories, alternative measures or activities that 
fulfill the goals of the applicable performance cat-
egory. 

In carrying out the previous sentence, the Secretary 
shall consult with professionals of such professional 
types or subcategories. 

(v) CLINICAL PRACTICE IMPROVEMENT ACTIVITIES.— 
(I) REQUEST FOR INFORMATION.—In initially ap-

plying subparagraph (B)(iii), the Secretary shall 
use a request for information to solicit rec-
ommendations from stakeholders to identify ac-
tivities described in such subparagraph and speci-
fying criteria for such activities. 

(II) CONTRACT AUTHORITY FOR CLINICAL PRAC-
TICE IMPROVEMENT ACTIVITIES PERFORMANCE CAT-
EGORY.—In applying subparagraph (B)(iii), the 
Secretary may contract with entities to assist the 
Secretary in— 
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(aa) identifying activities described in sub-
paragraph (B)(iii); 

(bb) specifying criteria for such activities; 
and 

(cc) determining whether a MIPS eligible 
professional meets such criteria. 

(III) CLINICAL PRACTICE IMPROVEMENT ACTIVI-
TIES DEFINED.—For purposes of this subsection, 
the term ‘‘clinical practice improvement activity’’ 
means an activity that relevant eligible profes-
sional organizations and other relevant stake-
holders identify as improving clinical practice or 
care delivery and that the Secretary determines, 
when effectively executed, is likely to result in im-
proved outcomes. 

(D) ANNUAL LIST OF QUALITY MEASURES AVAILABLE FOR 
MIPS ASSESSMENT.— 

(i) IN GENERAL.—Under the MIPS, the Secretary, 
through notice and comment rulemaking and subject 
to the succeeding clauses of this subparagraph, shall, 
with respect to the performance period for a year, es-
tablish an annual final list of quality measures from 
which MIPS eligible professionals may choose for pur-
poses of assessment under this subsection for such 
performance period. Pursuant to the previous sen-
tence, the Secretary shall— 

(I) not later than November 1 of the year prior 
to the first day of the first performance period 
under the MIPS, establish and publish in the Fed-
eral Register a final list of quality measures; and 

(II) not later than November 1 of the year prior 
to the first day of each subsequent performance 
period, update the final list of quality measures 
from the previous year (and publish such updated 
final list in the Federal Register), by— 

(aa) removing from such list, as appro-
priate, quality measures, which may include 
the removal of measures that are no longer 
meaningful (such as measures that are topped 
out); 

(bb) adding to such list, as appropriate, new 
quality measures; and 

(cc) determining whether or not quality 
measures on such list that have undergone 
substantive changes should be included in the 
updated list. 

(ii) CALL FOR QUALITY MEASURES.— 
(I) IN GENERAL.—Eligible professional organiza-

tions and other relevant stakeholders shall be re-
quested to identify and submit quality measures 
to be considered for selection under this subpara-
graph in the annual list of quality measures pub-
lished under clause (i) and to identify and submit 
updates to the measures on such list. For pur-
poses of the previous sentence, measures may be 
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submitted regardless of whether such measures 
were previously published in a proposed rule or 
endorsed by an entity with a contract under sec-
tion 1890(a). 

(II) ELIGIBLE PROFESSIONAL ORGANIZATION DE-
FINED.—In this subparagraph, the term ‘‘eligible 
professional organization’’ means a professional 
organization as defined by nationally recognized 
specialty boards of certification or equivalent cer-
tification boards. 

(iii) REQUIREMENTS.—In selecting quality measures 
for inclusion in the annual final list under clause (i), 
the Secretary shall— 

(I) provide that, to the extent practicable, all 
quality domains (as defined in subsection (s)(1)(B)) 
are addressed by such measures; and 

(II) ensure that such selection is consistent with 
the process for selection of measures under sub-
sections (k), (m), and (p)(2). 

(iv) PEER REVIEW.—Before including a new measure 
in the final list of measures published under clause (i) 
for a year, the Secretary shall submit for publication 
in applicable specialty-appropriate, peer-reviewed jour-
nals such measure and the method for developing and 
selecting such measure, including clinical and other 
data supporting such measure. 

(v) MEASURES FOR INCLUSION.—The final list of 
quality measures published under clause (i) shall in-
clude, as applicable, measures under subsections (k), 
(m), and (p)(2), including quality measures from 
among— 

(I) measures endorsed by a consensus-based en-
tity; 

(II) measures developed under subsection (s); 
and 

(III) measures submitted under clause (ii)(I). 
Any measure selected for inclusion in such list that is 
not endorsed by a consensus-based entity shall have a 
focus that is evidence-based. 

(vi) EXCEPTION FOR QUALIFIED CLINICAL DATA REG-
ISTRY MEASURES.—Measures used by a qualified clin-
ical data registry under subsection (m)(3)(E) shall not 
be subject to the requirements under clauses (i), (iv), 
and (v). The Secretary shall publish the list of meas-
ures used by such qualified clinical data registries on 
the Internet website of the Centers for Medicare & 
Medicaid Services. 

(vii) EXCEPTION FOR EXISTING QUALITY MEASURES.— 
Any quality measure specified by the Secretary under 
subsection (k) or (m), including under subsection 
(m)(3)(E), and any measure of quality of care estab-
lished under subsection (p)(2) for the reporting period 
or performance period under the respective subsection 
beginning before the first performance period under 
the MIPS— 
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(I) shall not be subject to the requirements 
under clause (i) (except under items (aa) and (cc) 
of subclause (II) of such clause) or to the require-
ment under clause (iv); and 

(II) shall be included in the final list of quality 
measures published under clause (i) unless re-
moved under clause (i)(II)(aa). 

(viii) CONSULTATION WITH RELEVANT ELIGIBLE PRO-
FESSIONAL ORGANIZATIONS AND OTHER RELEVANT 
STAKEHOLDERS.—Relevant eligible professional organi-
zations and other relevant stakeholders, including 
State and national medical societies, shall be con-
sulted in carrying out this subparagraph. 

(ix) OPTIONAL APPLICATION.—The process under sec-
tion 1890A is not required to apply to the selection of 
measures under this subparagraph. 

(3) PERFORMANCE STANDARDS.— 
(A) ESTABLISHMENT.—Under the MIPS, the Secretary 

shall establish performance standards with respect to 
measures and activities specified under paragraph (2)(B) 
for a performance period (as established under paragraph 
(4)) for a year. 

(B) CONSIDERATIONS IN ESTABLISHING STANDARDS.—In 
establishing such performance standards with respect to 
measures and activities specified under paragraph (2)(B), 
the Secretary shall consider the following: 

(i) Historical performance standards. 
(ii) Improvement. 
(iii) The opportunity for continued improvement. 

(4) PERFORMANCE PERIOD.—The Secretary shall establish a 
performance period (or periods) for a year (beginning with 
2019). Such performance period (or periods) shall begin and 
end prior to the beginning of such year and be as close as pos-
sible to such year. In this subsection, such performance period 
(or periods) for a year shall be referred to as the performance 
period for the year. 

(5) COMPOSITE PERFORMANCE SCORE.— 
(A) IN GENERAL.—Subject to the succeeding provisions of 

this paragraph and taking into account, as available and 
applicable, paragraph (1)(G), the Secretary shall develop a 
methodology for assessing the total performance of each 
MIPS eligible professional according to performance stand-
ards under paragraph (3) with respect to applicable meas-
ures and activities specified in paragraph (2)(B) with re-
spect to each performance category applicable to such pro-
fessional for a performance period (as established under 
paragraph (4)) for a year. Using such methodology, the 
Secretary shall provide for a composite assessment (using 
a scoring scale of 0 to 100) for each such professional for 
the performance period for such year. In this subsection 
such a composite assessment for such a professional with 
respect to a performance period shall be referred to as the 
‘‘composite performance score’’ for such professional for 
such performance period. 

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00203 Fmt 6659 Sfmt 9001 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



202 

(B) INCENTIVE TO REPORT; ENCOURAGING USE OF CER-
TIFIED EHR TECHNOLOGY FOR REPORTING QUALITY MEAS-
URES.— 

(i) INCENTIVE TO REPORT.—Under the methodology 
established under subparagraph (A), the Secretary 
shall provide that in the case of a MIPS eligible pro-
fessional who fails to report on an applicable measure 
or activity that is required to be reported by the pro-
fessional, the professional shall be treated as achiev-
ing the lowest potential score applicable to such meas-
ure or activity. 

(ii) ENCOURAGING USE OF CERTIFIED EHR TECH-
NOLOGY AND QUALIFIED CLINICAL DATA REGISTRIES FOR 
REPORTING QUALITY MEASURES.—Under the method-
ology established under subparagraph (A), the Sec-
retary shall— 

(I) encourage MIPS eligible professionals to re-
port on applicable measures with respect to the 
performance category described in paragraph 
(2)(A)(i) through the use of certified EHR tech-
nology and qualified clinical data registries; and 

(II) with respect to a performance period, with 
respect to a year, for which a MIPS eligible profes-
sional reports such measures through the use of 
such EHR technology, treat such professional as 
satisfying the clinical quality measures reporting 
requirement described in subsection (o)(2)(A)(iii) 
for such year. 

(C) CLINICAL PRACTICE IMPROVEMENT ACTIVITIES PER-
FORMANCE SCORE.— 

(i) RULE FOR CERTIFICATION.—A MIPS eligible pro-
fessional who is in a practice that is certified as a pa-
tient-centered medical home or comparable specialty 
practice, as determined by the Secretary, with respect 
to a performance period shall be given the highest po-
tential score for the performance category described in 
paragraph (2)(A)(iii) for such period. 

(ii) APM PARTICIPATION.—Participation by a MIPS 
eligible professional in an alternative payment model 
(as defined in section 1833(z)(3)(C)) with respect to a 
performance period shall earn such eligible profes-
sional a minimum score of one-half of the highest po-
tential score for the performance category described in 
paragraph (2)(A)(iii) for such performance period. 

(iii) SUBCATEGORIES.—A MIPS eligible professional 
shall not be required to perform activities in each sub-
category under paragraph (2)(B)(iii) or participate in 
an alternative payment model in order to achieve the 
highest potential score for the performance category 
described in paragraph (2)(A)(iii). 

(D) ACHIEVEMENT AND IMPROVEMENT.— 
(i) TAKING INTO ACCOUNT IMPROVEMENT.—Beginning 

with the second year to which the MIPS applies, in ad-
dition to the achievement of a MIPS eligible profes-
sional, if data sufficient to measure improvement is 
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available, the methodology developed under subpara-
graph (A)— 

(I) in the case of the performance score for the 
performance category described in clauses (i) and 
(ii) of paragraph (2)(A), subject to clause (iii), shall 
take into account the improvement of the profes-
sional; and 

(II) in the case of performance scores for other 
performance categories, may take into account the 
improvement of the professional. 

(ii) ASSIGNING HIGHER WEIGHT FOR ACHIEVEMENT.— 
Subject to clause (i), under the methodology developed 
under subparagraph (A), the Secretary may assign a 
higher scoring weight under subparagraph (F) with re-
spect to the achievement of a MIPS eligible profes-
sional than with respect to any improvement of such 
professional applied under clause (i) with respect to a 
measure, activity, or category described in paragraph 
(2). 

(iii) TRANSITION YEARS.—For each of the second, 
third, fourth, and fifth years for which the MIPS ap-
plies to payments, the performance score for the per-
formance category described in paragraph (2)(A)(ii) 
shall not take into account the improvement of the 
professional involved. 

(E) WEIGHTS FOR THE PERFORMANCE CATEGORIES.— 
(i) IN GENERAL.—Under the methodology developed 

under subparagraph (A), subject to subparagraph 
(F)(i) and clause (ii), the composite performance score 
shall be determined as follows: 

(I) QUALITY.— 
(aa) IN GENERAL.—Subject to item (bb), thir-

ty percent of such score shall be based on per-
formance with respect to the category de-
scribed in clause (i) of paragraph (2)(A). In ap-
plying the previous sentence, the Secretary 
shall, as feasible, encourage the application of 
outcome measures within such category. 

(bb) FIRST 5 YEARS.—For each of the first 
through fifth years for which the MIPS ap-
plies to payments, the percentage applicable 
under item (aa) shall be increased in a man-
ner such that the total percentage points of 
the increase under this item for the respective 
year equals the total number of percentage 
points by which the percentage applied under 
subclause (II)(bb) for the respective year is 
less than 30 percent. 

(II) RESOURCE USE.— 
(aa) IN GENERAL.—Subject to item (bb), thir-

ty percent of such score shall be based on per-
formance with respect to the category de-
scribed in clause (ii) of paragraph (2)(A). 

(bb) FIRST 5 YEARS.—For the first year for 
which the MIPS applies to payments, not 
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more than 10 percent of such score shall be 
based on performance with respect to the cat-
egory described in clause (ii) of paragraph 
(2)(A). For each of the second, third, fourth, 
and fifth years for which the MIPS applies to 
payments, not less than 10 percent and not 
more than 30 percent of such score shall be 
based on performance with respect to the cat-
egory described in clause (ii) of paragraph 
(2)(A). Nothing in the previous sentence shall 
be construed, with respect to a performance 
period for a year described in the previous 
sentence, as preventing the Secretary from 
basing 30 percent of such score for such year 
with respect to the category described in such 
clause (ii), if the Secretary determines, based 
on information posted under subsection 
(r)(2)(I) that sufficient resource use measures 
are ready for adoption for use under the per-
formance category under paragraph (2)(A)(ii) 
for such performance period. 

(III) CLINICAL PRACTICE IMPROVEMENT ACTIVI-
TIES.—Fifteen percent of such score shall be based 
on performance with respect to the category de-
scribed in clause (iii) of paragraph (2)(A). 

(IV) MEANINGFUL USE OF CERTIFIED EHR TECH-
NOLOGY.—Twenty-five percent of such score shall 
be based on performance with respect to the cat-
egory described in clause (iv) of paragraph (2)(A). 

(ii) AUTHORITY TO ADJUST PERCENTAGES IN CASE OF 
HIGH EHR MEANINGFUL USE ADOPTION.—In any year in 
which the Secretary estimates that the proportion of 
eligible professionals (as defined in subsection (o)(5)) 
who are meaningful EHR users (as determined under 
subsection (o)(2)) is 75 percent or greater, the Sec-
retary may reduce the percent applicable under clause 
(i)(IV), but not below 15 percent. If the Secretary 
makes such reduction for a year, subject to subclauses 
(I)(bb) and (II)(bb) of clause (i), the percentages appli-
cable under one or more of subclauses (I), (II), and 
(III) of clause (i) for such year shall be increased in a 
manner such that the total percentage points of the in-
crease under this clause for such year equals the total 
number of percentage points reduced under the pre-
ceding sentence for such year. 

(F) CERTAIN FLEXIBILITY FOR WEIGHTING PERFORMANCE 
CATEGORIES, MEASURES, AND ACTIVITIES.—Under the meth-
odology under subparagraph (A), if there are not sufficient 
measures and activities (described in paragraph (2)(B)) ap-
plicable and available to each type of eligible professional 
involved, the Secretary shall assign different scoring 
weights (including a weight of 0)— 

(i) which may vary from the scoring weights speci-
fied in subparagraph (E), for each performance cat-
egory based on the extent to which the category is ap-
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plicable to the type of eligible professional involved; 
and 

(ii) for each measure and activity specified under 
paragraph (2)(B) with respect to each such category 
based on the extent to which the measure or activity 
is applicable and available to the type of eligible pro-
fessional involved. 

(G) RESOURCE USE.—Analysis of the performance cat-
egory described in paragraph (2)(A)(ii) shall include results 
from the methodology described in subsection (r)(5), as ap-
propriate. 

(H) INCLUSION OF QUALITY MEASURE DATA FROM OTHER 
PAYERS.—In applying subsections (k), (m), and (p) with re-
spect to measures described in paragraph (2)(B)(i), anal-
ysis of the performance category described in paragraph 
(2)(A)(i) may include data submitted by MIPS eligible pro-
fessionals with respect to items and services furnished to 
individuals who are not individuals entitled to benefits 
under part A or enrolled under part B. 

(I) USE OF VOLUNTARY VIRTUAL GROUPS FOR CERTAIN AS-
SESSMENT PURPOSES.— 

(i) IN GENERAL.—In the case of MIPS eligible profes-
sionals electing to be a virtual group under clause (ii) 
with respect to a performance period for a year, for 
purposes of applying the methodology under subpara-
graph (A) with respect to the performance categories 
described in clauses (i) and (ii) of paragraph (2)(A)— 

(I) the assessment of performance provided 
under such methodology with respect to such per-
formance categories that is to be applied to each 
such professional in such group for such perform-
ance period shall be with respect to the combined 
performance of all such professionals in such 
group for such period; and 

(II) with respect to the composite performance 
score provided under this paragraph for such per-
formance period for each such MIPS eligible pro-
fessional in such virtual group, the components of 
the composite performance score that assess per-
formance with respect to such performance cat-
egories shall be based on the assessment of the 
combined performance under subclause (I) for 
such performance categories and performance pe-
riod. 

(ii) ELECTION OF PRACTICES TO BE A VIRTUAL 
GROUP.—The Secretary shall, in accordance with the 
requirements under clause (iii), establish and have in 
place a process to allow an individual MIPS eligible 
professional or a group practice consisting of not more 
than 10 MIPS eligible professionals to elect, with re-
spect to a performance period for a year to be a virtual 
group under this subparagraph with at least one other 
such individual MIPS eligible professional or group 
practice. Such a virtual group may be based on appro-
priate classifications of providers, such as by geo-
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graphic areas or by provider specialties defined by na-
tionally recognized specialty boards of certification or 
equivalent certification boards. 

(iii) REQUIREMENTS.—The requirements for the proc-
ess under clause (ii) shall— 

(I) provide that an election under such clause, 
with respect to a performance period, shall be 
made before the beginning of such performance 
period and may not be changed during such per-
formance period; 

(II) provide that an individual MIPS eligible 
professional and a group practice described in 
clause (ii) may elect to be in no more than one vir-
tual group for a performance period and that, in 
the case of such a group practice that elects to be 
in such virtual group for such performance period, 
such election applies to all MIPS eligible profes-
sionals in such group practice; 

(III) provide that a virtual group be a combina-
tion of tax identification numbers; 

(IV) provide for formal written agreements 
among MIPS eligible professionals electing to be a 
virtual group under this subparagraph; and 

(V) include such other requirements as the Sec-
retary determines appropriate. 

(6) MIPS PAYMENTS.— 
(A) MIPS ADJUSTMENT FACTOR.—Taking into account 

paragraph (1)(G), the Secretary shall specify a MIPS ad-
justment factor for each MIPS eligible professional for a 
year. Such MIPS adjustment factor for a MIPS eligible 
professional for a year shall be in the form of a percent 
and shall be determined— 

(i) by comparing the composite performance score of 
the eligible professional for such year to the perform-
ance threshold established under subparagraph (D)(i) 
for such year; 

(ii) in a manner such that the adjustment factors 
specified under this subparagraph for a year result in 
differential payments under this paragraph reflecting 
that— 

(I) MIPS eligible professionals with composite 
performance scores for such year at or above such 
performance threshold for such year receive zero 
or positive payment adjustment factors for such 
year in accordance with clause (iii), with such pro-
fessionals having higher composite performance 
scores receiving higher adjustment factors; and 

(II) MIPS eligible professionals with composite 
performance scores for such year below such per-
formance threshold for such year receive negative 
payment adjustment factors for such year in ac-
cordance with clause (iv), with such professionals 
having lower composite performance scores receiv-
ing lower adjustment factors; 
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(iii) in a manner such that MIPS eligible profes-
sionals with composite scores described in clause (ii)(I) 
for such year, subject to clauses (i) and (ii) of subpara-
graph (F), receive a zero or positive adjustment factor 
on a linear sliding scale such that an adjustment fac-
tor of 0 percent is assigned for a score at the perform-
ance threshold and an adjustment factor of the appli-
cable percent specified in subparagraph (B) is assigned 
for a score of 100; and 

(iv) in a manner such that— 
(I) subject to subclause (II), MIPS eligible pro-

fessionals with composite performance scores de-
scribed in clause (ii)(II) for such year receive a 
negative payment adjustment factor on a linear 
sliding scale such that an adjustment factor of 0 
percent is assigned for a score at the performance 
threshold and an adjustment factor of the nega-
tive of the applicable percent specified in subpara-
graph (B) is assigned for a score of 0; and 

(II) MIPS eligible professionals with composite 
performance scores that are equal to or greater 
than 0, but not greater than 1⁄4 of the performance 
threshold specified under subparagraph (D)(i) for 
such year, receive a negative payment adjustment 
factor that is equal to the negative of the applica-
ble percent specified in subparagraph (B) for such 
year. 

(B) APPLICABLE PERCENT DEFINED.—For purposes of this 
paragraph, the term ‘‘applicable percent’’ means— 

(i) for 2019, 4 percent; 
(ii) for 2020, 5 percent; 
(iii) for 2021, 7 percent; and 
(iv) for 2022 and subsequent years, 9 percent. 

(C) ADDITIONAL MIPS ADJUSTMENT FACTORS FOR EXCEP-
TIONAL PERFORMANCE.—For 2019 and each subsequent 
year through 2024, in the case of a MIPS eligible profes-
sional with a composite performance score for a year at or 
above the additional performance threshold under sub-
paragraph (D)(ii) for such year, in addition to the MIPS 
adjustment factor under subparagraph (A) for the eligible 
professional for such year, subject to subparagraph (F)(iv), 
the Secretary shall specify an additional positive MIPS ad-
justment factor for such professional and year. Such addi-
tional MIPS adjustment factors shall be in the form of a 
percent and determined by the Secretary in a manner such 
that professionals having higher composite performance 
scores above the additional performance threshold receive 
higher additional MIPS adjustment factors. 

(D) ESTABLISHMENT OF PERFORMANCE THRESHOLDS.— 
(i) PERFORMANCE THRESHOLD.—For each year of the 

MIPS, the Secretary shall compute a performance 
threshold with respect to which the composite per-
formance score of MIPS eligible professionals shall be 
compared for purposes of determining adjustment fac-
tors under subparagraph (A) that are positive, nega-
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tive, and zero. Subject to clauses (iii) and (iv), such 
performance threshold for a year shall be the mean or 
median (as selected by the Secretary) of the composite 
performance scores for all MIPS eligible professionals 
with respect to a prior period specified by the Sec-
retary. The Secretary may reassess the selection of the 
mean or median under the previous sentence every 3 
years. 

(ii) ADDITIONAL PERFORMANCE THRESHOLD FOR EX-
CEPTIONAL PERFORMANCE.—In addition to the perform-
ance threshold under clause (i), for each year of the 
MIPS (beginning with 2019 and ending with 2024), 
the Secretary shall compute an additional performance 
threshold for purposes of determining the additional 
MIPS adjustment factors under subparagraph (C). For 
each such year, subject to clause (iii), the Secretary 
shall apply either of the following methods for com-
puting such additional performance threshold for such 
a year: 

(I) The threshold shall be the score that is equal 
to the 25th percentile of the range of possible com-
posite performance scores above the performance 
threshold determined under clause (i). 

(II) The threshold shall be the score that is 
equal to the 25th percentile of the actual com-
posite performance scores for MIPS eligible profes-
sionals with composite performance scores at or 
above the performance threshold with respect to 
the prior period described in clause (i). 

(iii) SPECIAL RULE FOR INITIAL 5 YEARS.—With re-
spect to each of the first five years to which the MIPS 
applies, the Secretary shall, prior to the performance 
period for such years, establish a performance thresh-
old for purposes of determining MIPS adjustment fac-
tors under subparagraph (A) and a threshold for pur-
poses of determining additional MIPS adjustment fac-
tors under subparagraph (C). Each such performance 
threshold shall— 

(I) be based on a period prior to such perform-
ance periods; and 

(II) take into account— 
(aa) data available with respect to perform-

ance on measures and activities that may be 
used under the performance categories under 
subparagraph (2)(B); and 

(bb) other factors determined appropriate 
by the Secretary. 

(iv) ADDITIONAL SPECIAL RULE FOR THIRD, FOURTH 
AND FIFTH YEARS OF MIPS.—For purposes of deter-
mining MIPS adjustment factors under subparagraph 
(A), in addition to the requirements specified in clause 
(iii), the Secretary shall increase the performance 
threshold with respect to each of the third, fourth, and 
fifth years to which the MIPS applies to ensure a 
gradual and incremental transition to the performance 
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threshold described in clause (i) (as estimated by the 
Secretary) with respect to the sixth year to which the 
MIPS applies. 

(E) APPLICATION OF MIPS ADJUSTMENT FACTORS.—In the 
case of covered professional services (as defined in sub-
section (k)(3)(A)) furnished by a MIPS eligible professional 
during a year (beginning with 2019), the amount otherwise 
paid under this part with respect to such covered profes-
sional services and MIPS eligible professional for such 
year, shall be multiplied by— 

(i) 1, plus 
(ii) the sum of— 

(I) the MIPS adjustment factor determined 
under subparagraph (A) divided by 100, and 

(II) as applicable, the additional MIPS adjust-
ment factor determined under subparagraph (C) 
divided by 100. 

(F) AGGREGATE APPLICATION OF MIPS ADJUSTMENT FAC-
TORS.— 

(i) APPLICATION OF SCALING FACTOR.— 
(I) IN GENERAL.—With respect to positive MIPS 

adjustment factors under subparagraph (A)(ii)(I) 
for eligible professionals whose composite perform-
ance score is above the performance threshold 
under subparagraph (D)(i) for such year, subject 
to subclause (II), the Secretary shall increase or 
decrease such adjustment factors by a scaling fac-
tor in order to ensure that the budget neutrality 
requirement of clause (ii) is met. 

(II) SCALING FACTOR LIMIT.—In no case may the 
scaling factor applied under this clause exceed 3.0. 

(ii) BUDGET NEUTRALITY REQUIREMENT.— 
(I) IN GENERAL.—Subject to clause (iii), the Sec-

retary shall ensure that the estimated amount de-
scribed in subclause (II) for a year is equal to the 
estimated amount described in subclause (III) for 
such year. 

(II) AGGREGATE INCREASES.—The amount de-
scribed in this subclause is the estimated increase 
in the aggregate allowed charges resulting from 
the application of positive MIPS adjustment fac-
tors under subparagraph (A) (after application of 
the scaling factor described in clause (i)) to MIPS 
eligible professionals whose composite perform-
ance score for a year is above the performance 
threshold under subparagraph (D)(i) for such year. 

(III) AGGREGATE DECREASES.—The amount de-
scribed in this subclause is the estimated decrease 
in the aggregate allowed charges resulting from 
the application of negative MIPS adjustment fac-
tors under subparagraph (A) to MIPS eligible pro-
fessionals whose composite performance score for 
a year is below the performance threshold under 
subparagraph (D)(i) for such year. 

(iii) EXCEPTIONS.— 
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(I) In the case that all MIPS eligible profes-
sionals receive composite performance scores for a 
year that are below the performance threshold 
under subparagraph (D)(i) for such year, the nega-
tive MIPS adjustment factors under subparagraph 
(A) shall apply with respect to such MIPS eligible 
professionals and the budget neutrality require-
ment of clause (ii) and the additional adjustment 
factors under clause (iv) shall not apply for such 
year. 

(II) In the case that, with respect to a year, the 
application of clause (i) results in a scaling factor 
equal to the maximum scaling factor specified in 
clause (i)(II), such scaling factor shall apply and 
the budget neutrality requirement of clause (ii) 
shall not apply for such year. 

(iv) ADDITIONAL INCENTIVE PAYMENT ADJUST-
MENTS.— 

(I) IN GENERAL.—Subject to subclause (II), in 
specifying the MIPS additional adjustment factors 
under subparagraph (C) for each applicable MIPS 
eligible professional for a year, the Secretary shall 
ensure that the estimated aggregate increase in 
payments under this part resulting from the ap-
plication of such additional adjustment factors for 
MIPS eligible professionals in a year shall be 
equal (as estimated by the Secretary) to 
$500,000,000 for each year beginning with 2019 
and ending with 2024. 

(II) LIMITATION ON ADDITIONAL INCENTIVE PAY-
MENT ADJUSTMENTS.—The MIPS additional ad-
justment factor under subparagraph (C) for a year 
for an applicable MIPS eligible professional whose 
composite performance score is above the addi-
tional performance threshold under subparagraph 
(D)(ii) for such year shall not exceed 10 percent. 
The application of the previous sentence may re-
sult in an aggregate amount of additional incen-
tive payments that are less than the amount spec-
ified in subclause (I). 

(7) ANNOUNCEMENT OF RESULT OF ADJUSTMENTS.—Under the 
MIPS, the Secretary shall, not later than 30 days prior to Jan-
uary 1 of the year involved, make available to MIPS eligible 
professionals the MIPS adjustment factor (and, as applicable, 
the additional MIPS adjustment factor) under paragraph (6) 
applicable to the eligible professional for covered professional 
services (as defined in subsection (k)(3)(A)) furnished by the 
professional for such year. The Secretary may include such in-
formation in the confidential feedback under paragraph (12). 

(8) NO EFFECT IN SUBSEQUENT YEARS.—The MIPS adjust-
ment factors and additional MIPS adjustment factors under 
paragraph (6) shall apply only with respect to the year in-
volved, and the Secretary shall not take into account such ad-
justment factors in making payments to a MIPS eligible profes-
sional under this part in a subsequent year. 

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00212 Fmt 6659 Sfmt 9001 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



211 

(9) PUBLIC REPORTING.— 
(A) IN GENERAL.—The Secretary shall, in an easily un-

derstandable format, make available on the Physician 
Compare Internet website of the Centers for Medicare & 
Medicaid Services the following: 

(i) Information regarding the performance of MIPS 
eligible professionals under the MIPS, which— 

(I) shall include the composite score for each 
such MIPS eligible professional and the perform-
ance of each such MIPS eligible professional with 
respect to each performance category; and 

(II) may include the performance of each such 
MIPS eligible professional with respect to each 
measure or activity specified in paragraph (2)(B). 

(ii) The names of eligible professionals in eligible al-
ternative payment models (as defined in section 
1833(z)(3)(D)) and, to the extent feasible, the names of 
such eligible alternative payment models and perform-
ance of such models. 

(B) DISCLOSURE.—The information made available under 
this paragraph shall indicate, where appropriate, that pub-
licized information may not be representative of the eligi-
ble professional’s entire patient population, the variety of 
services furnished by the eligible professional, or the 
health conditions of individuals treated. 

(C) OPPORTUNITY TO REVIEW AND SUBMIT CORREC-
TIONS.—The Secretary shall provide for an opportunity for 
a professional described in subparagraph (A) to review, 
and submit corrections for, the information to be made 
public with respect to the professional under such subpara-
graph prior to such information being made public. 

(D) AGGREGATE INFORMATION.—The Secretary shall peri-
odically post on the Physician Compare Internet website 
aggregate information on the MIPS, including the range of 
composite scores for all MIPS eligible professionals and the 
range of the performance of all MIPS eligible professionals 
with respect to each performance category. 

(10) CONSULTATION.—The Secretary shall consult with stake-
holders in carrying out the MIPS, including for the identifica-
tion of measures and activities under paragraph (2)(B) and the 
methodologies developed under paragraphs (5)(A) and (6) and 
regarding the use of qualified clinical data registries. Such con-
sultation shall include the use of a request for information or 
other mechanisms determined appropriate. 

(11) TECHNICAL ASSISTANCE TO SMALL PRACTICES AND PRAC-
TICES IN HEALTH PROFESSIONAL SHORTAGE AREAS.— 

(A) IN GENERAL.—The Secretary shall enter into con-
tracts or agreements with appropriate entities (such as 
quality improvement organizations, regional extension cen-
ters (as described in section 3012(c) of the Public Health 
Service Act), or regional health collaboratives) to offer 
guidance and assistance to MIPS eligible professionals in 
practices of 15 or fewer professionals (with priority given 
to such practices located in rural areas, health professional 
shortage areas (as designated under in section 332(a)(1)(A) 
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of such Act), and medically underserved areas, and prac-
tices with low composite scores) with respect to— 

(i) the performance categories described in clauses 
(i) through (iv) of paragraph (2)(A); or 

(ii) how to transition to the implementation of and 
participation in an alternative payment model as de-
scribed in section 1833(z)(3)(C). 

(B) FUNDING FOR TECHNICAL ASSISTANCE.—For purposes 
of implementing subparagraph (A), the Secretary shall pro-
vide for the transfer from the Federal Supplementary Med-
ical Insurance Trust Fund established under section 1841 
to the Centers for Medicare & Medicaid Services Program 
Management Account of $20,000,000 for each of fiscal 
years 2016 through 2020. Amounts transferred under this 
subparagraph for a fiscal year shall be available until ex-
pended. 

(12) FEEDBACK AND INFORMATION TO IMPROVE PERFORM-
ANCE.— 

(A) PERFORMANCE FEEDBACK.— 
(i) IN GENERAL.—Beginning July 1, 2017, the Sec-

retary— 
(I) shall make available timely (such as quar-

terly) confidential feedback to MIPS eligible pro-
fessionals on the performance of such profes-
sionals with respect to the performance categories 
under clauses (i) and (ii) of paragraph (2)(A); and 

(II) may make available confidential feedback to 
such professionals on the performance of such pro-
fessionals with respect to the performance cat-
egories under clauses (iii) and (iv) of such para-
graph. 

(ii) MECHANISMS.—The Secretary may use one or 
more mechanisms to make feedback available under 
clause (i), which may include use of a web-based portal 
or other mechanisms determined appropriate by the 
Secretary. With respect to the performance category 
described in paragraph (2)(A)(i), feedback under this 
subparagraph shall, to the extent an eligible profes-
sional chooses to participate in a data registry for pur-
poses of this subsection (including registries under 
subsections (k) and (m)), be provided based on per-
formance on quality measures reported through the 
use of such registries. With respect to any other per-
formance category described in paragraph (2)(A), the 
Secretary shall encourage provision of feedback 
through qualified clinical data registries as described 
in subsection (m)(3)(E)). 

(iii) USE OF DATA.—For purposes of clause (i), the 
Secretary may use data, with respect to a MIPS eligi-
ble professional, from periods prior to the current per-
formance period and may use rolling periods in order 
to make illustrative calculations about the perform-
ance of such professional. 

(iv) DISCLOSURE EXEMPTION.—Feedback made avail-
able under this subparagraph shall be exempt from 
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disclosure under section 552 of title 5, United States 
Code. 

(v) RECEIPT OF INFORMATION.—The Secretary may 
use the mechanisms established under clause (ii) to re-
ceive information from professionals, such as informa-
tion with respect to this subsection. 

(B) ADDITIONAL INFORMATION.— 
(i) IN GENERAL.—Beginning July 1, 2018, the Sec-

retary shall make available to MIPS eligible profes-
sionals information, with respect to individuals who 
are patients of such MIPS eligible professionals, about 
items and services for which payment is made under 
this title that are furnished to such individuals by 
other suppliers and providers of services, which may 
include information described in clause (ii). Such infor-
mation may be made available under the previous sen-
tence to such MIPS eligible professionals by mecha-
nisms determined appropriate by the Secretary, which 
may include use of a web-based portal. Such informa-
tion may be made available in accordance with the 
same or similar terms as data are made available to 
accountable care organizations participating in the 
shared savings program under section 1899. 

(ii) TYPE OF INFORMATION.—For purposes of clause 
(i), the information described in this clause, is the fol-
lowing: 

(I) With respect to selected items and services 
(as determined appropriate by the Secretary) for 
which payment is made under this title and that 
are furnished to individuals, who are patients of a 
MIPS eligible professional, by another supplier or 
provider of services during the most recent period 
for which data are available (such as the most re-
cent three-month period), such as the name of 
such providers furnishing such items and services 
to such patients during such period, the types of 
such items and services so furnished, and the 
dates such items and services were so furnished. 

(II) Historical data, such as averages and other 
measures of the distribution if appropriate, of the 
total, and components of, allowed charges (and 
other figures as determined appropriate by the 
Secretary). 

(13) REVIEW.— 
(A) TARGETED REVIEW.—The Secretary shall establish a 

process under which a MIPS eligible professional may seek 
an informal review of the calculation of the MIPS adjust-
ment factor (or factors) applicable to such eligible profes-
sional under this subsection for a year. The results of a re-
view conducted pursuant to the previous sentence shall not 
be taken into account for purposes of paragraph (6) with 
respect to a year (other than with respect to the calcula-
tion of such eligible professional’s MIPS adjustment factor 
for such year or additional MIPS adjustment factor for 
such year) after the factors determined in subparagraph 

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00215 Fmt 6659 Sfmt 9001 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



214 

(A) and subparagraph (C) of such paragraph have been de-
termined for such year. 

(B) LIMITATION.—Except as provided for in subpara-
graph (A), there shall be no administrative or judicial re-
view under section 1869, section 1878, or otherwise of the 
following: 

(i) The methodology used to determine the amount 
of the MIPS adjustment factor under paragraph (6)(A) 
and the amount of the additional MIPS adjustment 
factor under paragraph (6)(C) and the determination 
of such amounts. 

(ii) The establishment of the performance standards 
under paragraph (3) and the performance period 
under paragraph (4). 

(iii) The identification of measures and activities 
specified under paragraph (2)(B) and information 
made public or posted on the Physician Compare 
Internet website of the Centers for Medicare & Med-
icaid Services under paragraph (9). 

(iv) The methodology developed under paragraph (5) 
that is used to calculate performance scores and the 
calculation of such scores, including the weighting of 
measures and activities under such methodology. 

(r) COLLABORATING WITH THE PHYSICIAN, PRACTITIONER, AND 
OTHER STAKEHOLDER COMMUNITIES TO IMPROVE RESOURCE USE 
MEASUREMENT.— 

(1) IN GENERAL.—In order to involve the physician, practi-
tioner, and other stakeholder communities in enhancing the in-
frastructure for resource use measurement, including for pur-
poses of the Merit-based Incentive Payment System under sub-
section (q) and alternative payment models under section 
1833(z), the Secretary shall undertake the steps described in 
the succeeding provisions of this subsection. 

(2) DEVELOPMENT OF CARE EPISODE AND PATIENT CONDITION 
GROUPS AND CLASSIFICATION CODES.— 

(A) IN GENERAL.—In order to classify similar patients 
into care episode groups and patient condition groups, the 
Secretary shall undertake the steps described in the suc-
ceeding provisions of this paragraph. 

(B) PUBLIC AVAILABILITY OF EXISTING EFFORTS TO DESIGN 
AN EPISODE GROUPER.—Not later than 180 days after the 
date of the enactment of this subsection, the Secretary 
shall post on the Internet website of the Centers for Medi-
care & Medicaid Services a list of the episode groups devel-
oped pursuant to subsection (n)(9)(A) and related descrip-
tive information. 

(C) STAKEHOLDER INPUT.—The Secretary shall accept, 
through the date that is 120 days after the day the Sec-
retary posts the list pursuant to subparagraph (B), sugges-
tions from physician specialty societies, applicable practi-
tioner organizations, and other stakeholders for episode 
groups in addition to those posted pursuant to such sub-
paragraph, and specific clinical criteria and patient charac-
teristics to classify patients into— 

(i) care episode groups; and 
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(ii) patient condition groups. 
(D) DEVELOPMENT OF PROPOSED CLASSIFICATION 

CODES.— 
(i) IN GENERAL.—Taking into account the informa-

tion described in subparagraph (B) and the informa-
tion received under subparagraph (C), the Secretary 
shall— 

(I) establish care episode groups and patient 
condition groups, which account for a target of an 
estimated 1⁄2 of expenditures under parts A and B 
(with such target increasing over time as appro-
priate); and 

(II) assign codes to such groups. 
(ii) CARE EPISODE GROUPS.—In establishing the care 

episode groups under clause (i), the Secretary shall 
take into account— 

(I) the patient’s clinical problems at the time 
items and services are furnished during an epi-
sode of care, such as the clinical conditions or di-
agnoses, whether or not inpatient hospitalization 
occurs, and the principal procedures or services 
furnished; and 

(II) other factors determined appropriate by the 
Secretary. 

(iii) PATIENT CONDITION GROUPS.—In establishing 
the patient condition groups under clause (i), the Sec-
retary shall take into account— 

(I) the patient’s clinical history at the time of a 
medical visit, such as the patient’s combination of 
chronic conditions, current health status, and re-
cent significant history (such as hospitalization 
and major surgery during a previous period, such 
as 3 months); and 

(II) other factors determined appropriate by the 
Secretary, such as eligibility status under this 
title (including eligibility under section 226(a), 
226(b), or 226A, and dual eligibility under this 
title and title XIX). 

(E) DRAFT CARE EPISODE AND PATIENT CONDITION 
GROUPS AND CLASSIFICATION CODES.—Not later than 270 
days after the end of the comment period described in sub-
paragraph (C), the Secretary shall post on the Internet 
website of the Centers for Medicare & Medicaid Services 
a draft list of the care episode and patient condition codes 
established under subparagraph (D) (and the criteria and 
characteristics assigned to such code). 

(F) SOLICITATION OF INPUT.—The Secretary shall seek, 
through the date that is 120 days after the Secretary posts 
the list pursuant to subparagraph (E), comments from 
physician specialty societies, applicable practitioner orga-
nizations, and other stakeholders, including representa-
tives of individuals entitled to benefits under part A or en-
rolled under this part, regarding the care episode and pa-
tient condition groups (and codes) posted under subpara-
graph (E). In seeking such comments, the Secretary shall 
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use one or more mechanisms (other than notice and com-
ment rulemaking) that may include use of open door fo-
rums, town hall meetings, or other appropriate mecha-
nisms. 

(G) OPERATIONAL LIST OF CARE EPISODE AND PATIENT 
CONDITION GROUPS AND CODES.—Not later than 270 days 
after the end of the comment period described in subpara-
graph (F), taking into account the comments received 
under such subparagraph, the Secretary shall post on the 
Internet website of the Centers for Medicare & Medicaid 
Services an operational list of care episode and patient 
condition codes (and the criteria and characteristics as-
signed to such code). 

(H) SUBSEQUENT REVISIONS.—Not later than November 1 
of each year (beginning with 2018), the Secretary shall, 
through rulemaking, make revisions to the operational 
lists of care episode and patient condition codes as the Sec-
retary determines may be appropriate. Such revisions may 
be based on experience, new information developed pursu-
ant to subsection (n)(9)(A), and input from the physician 
specialty societies, applicable practitioner organizations, 
and other stakeholders, including representatives of indi-
viduals entitled to benefits under part A or enrolled under 
this part. 

(I) INFORMATION.—The Secretary shall, not later than 
December 31st of each year (beginning with 2018), post on 
the Internet website of the Centers for Medicare & Med-
icaid Services information on resource use measures in use 
under subsection (q), resource use measures under devel-
opment and the time-frame for such development, poten-
tial future resource use measure topics, a description of 
stakeholder engagement, and the percent of expenditures 
under part A and this part that are covered by resource 
use measures. 

(3) ATTRIBUTION OF PATIENTS TO PHYSICIANS OR PRACTI-
TIONERS.— 

(A) IN GENERAL.—In order to facilitate the attribution of 
patients and episodes (in whole or in part) to one or more 
physicians or applicable practitioners furnishing items and 
services, the Secretary shall undertake the steps described 
in the succeeding provisions of this paragraph. 

(B) DEVELOPMENT OF PATIENT RELATIONSHIP CATEGORIES 
AND CODES.—The Secretary shall develop patient relation-
ship categories and codes that define and distinguish the 
relationship and responsibility of a physician or applicable 
practitioner with a patient at the time of furnishing an 
item or service. Such patient relationship categories shall 
include different relationships of the physician or applica-
ble practitioner to the patient (and the codes may reflect 
combinations of such categories), such as a physician or 
applicable practitioner who— 

(i) considers themself to have the primary responsi-
bility for the general and ongoing care for the patient 
over extended periods of time; 
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(ii) considers themself to be the lead physician or 
practitioner and who furnishes items and services and 
coordinates care furnished by other physicians or prac-
titioners for the patient during an acute episode; 

(iii) furnishes items and services to the patient on a 
continuing basis during an acute episode of care, but 
in a supportive rather than a lead role; 

(iv) furnishes items and services to the patient on an 
occasional basis, usually at the request of another phy-
sician or practitioner; or 

(v) furnishes items and services only as ordered by 
another physician or practitioner. 

(C) DRAFT LIST OF PATIENT RELATIONSHIP CATEGORIES 
AND CODES.—Not later than one year after the date of the 
enactment of this subsection, the Secretary shall post on 
the Internet website of the Centers for Medicare & Med-
icaid Services a draft list of the patient relationship cat-
egories and codes developed under subparagraph (B). 

(D) STAKEHOLDER INPUT.—The Secretary shall seek, 
through the date that is 120 days after the Secretary posts 
the list pursuant to subparagraph (C), comments from 
physician specialty societies, applicable practitioner orga-
nizations, and other stakeholders, including representa-
tives of individuals entitled to benefits under part A or en-
rolled under this part, regarding the patient relationship 
categories and codes posted under subparagraph (C). In 
seeking such comments, the Secretary shall use one or 
more mechanisms (other than notice and comment rule-
making) that may include open door forums, town hall 
meetings, web-based forums, or other appropriate mecha-
nisms. 

(E) OPERATIONAL LIST OF PATIENT RELATIONSHIP CAT-
EGORIES AND CODES.—Not later than 240 days after the 
end of the comment period described in subparagraph (D), 
taking into account the comments received under such 
subparagraph, the Secretary shall post on the Internet 
website of the Centers for Medicare & Medicaid Services 
an operational list of patient relationship categories and 
codes. 

(F) SUBSEQUENT REVISIONS.—Not later than November 1 
of each year (beginning with 2018), the Secretary shall, 
through rulemaking, make revisions to the operational list 
of patient relationship categories and codes as the Sec-
retary determines appropriate. Such revisions may be 
based on experience, new information developed pursuant 
to subsection (n)(9)(A), and input from the physician spe-
cialty societies, applicable practitioner organizations, and 
other stakeholders, including representatives of individ-
uals entitled to benefits under part A or enrolled under 
this part. 

(4) REPORTING OF INFORMATION FOR RESOURCE USE MEASURE-
MENT.—Claims submitted for items and services furnished by 
a physician or applicable practitioner on or after January 1, 
2018, shall, as determined appropriate by the Secretary, in-
clude— 
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(A) applicable codes established under paragraphs (2) 
and (3); and 

(B) the national provider identifier of the ordering physi-
cian or applicable practitioner (if different from the billing 
physician or applicable practitioner). 

(5) METHODOLOGY FOR RESOURCE USE ANALYSIS.— 
(A) IN GENERAL.—In order to evaluate the resources 

used to treat patients (with respect to care episode and pa-
tient condition groups), the Secretary shall, as the Sec-
retary determines appropriate— 

(i) use the patient relationship codes reported on 
claims pursuant to paragraph (4) to attribute patients 
(in whole or in part) to one or more physicians and ap-
plicable practitioners; 

(ii) use the care episode and patient condition codes 
reported on claims pursuant to paragraph (4) as a 
basis to compare similar patients and care episodes 
and patient condition groups; and 

(iii) conduct an analysis of resource use (with re-
spect to care episodes and patient condition groups of 
such patients). 

(B) ANALYSIS OF PATIENTS OF PHYSICIANS AND PRACTI-
TIONERS.—In conducting the analysis described in sub-
paragraph (A)(iii) with respect to patients attributed to 
physicians and applicable practitioners, the Secretary 
shall, as feasible— 

(i) use the claims data experience of such patients 
by patient condition codes during a common period, 
such as 12 months; and 

(ii) use the claims data experience of such patients 
by care episode codes— 

(I) in the case of episodes without a hospitaliza-
tion, during periods of time (such as the number 
of days) determined appropriate by the Secretary; 
and 

(II) in the case of episodes with a hospitaliza-
tion, during periods of time (such as the number 
of days) before, during, and after the hospitaliza-
tion. 

(C) MEASUREMENT OF RESOURCE USE.—In measuring 
such resource use, the Secretary— 

(i) shall use per patient total allowed charges for all 
services under part A and this part (and, if the Sec-
retary determines appropriate, part D) for the analysis 
of patient resource use, by care episode codes and by 
patient condition codes; and 

(ii) may, as determined appropriate, use other meas-
ures of allowed charges (such as subtotals for cat-
egories of items and services) and measures of utiliza-
tion of items and services (such as frequency of spe-
cific items and services and the ratio of specific items 
and services among attributed patients or episodes). 

(D) STAKEHOLDER INPUT.—The Secretary shall seek com-
ments from the physician specialty societies, applicable 
practitioner organizations, and other stakeholders, includ-
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ing representatives of individuals entitled to benefits 
under part A or enrolled under this part, regarding the re-
source use methodology established pursuant to this para-
graph. In seeking comments the Secretary shall use one or 
more mechanisms (other than notice and comment rule-
making) that may include open door forums, town hall 
meetings, web-based forums, or other appropriate mecha-
nisms. 

(6) IMPLEMENTATION.—To the extent that the Secretary con-
tracts with an entity to carry out any part of the provisions of 
this subsection, the Secretary may not contract with an entity 
or an entity with a subcontract if the entity or subcontracting 
entity currently makes recommendations to the Secretary on 
relative values for services under the fee schedule for physi-
cians’ services under this section. 

(7) LIMITATION.—There shall be no administrative or judicial 
review under section 1869, section 1878, or otherwise of— 

(A) care episode and patient condition groups and codes 
established under paragraph (2); 

(B) patient relationship categories and codes established 
under paragraph (3); and 

(C) measurement of, and analyses of resource use with 
respect to, care episode and patient condition codes and 
patient relationship codes pursuant to paragraph (5). 

(8) ADMINISTRATION.—Chapter 35 of title 44, United States 
Code, shall not apply to this section. 

(9) DEFINITIONS.—In this subsection: 
(A) PHYSICIAN.—The term ‘‘physician’’ has the meaning 

given such term in section 1861(r)(1). 
(B) APPLICABLE PRACTITIONER.—The term ‘‘applicable 

practitioner’’ means— 
(i) a physician assistant, nurse practitioner, and 

clinical nurse specialist (as such terms are defined in 
section 1861(aa)(5)), and a certified registered nurse 
anesthetist (as defined in section 1861(bb)(2)); and 

(ii) beginning January 1, 2019, such other eligible 
professionals (as defined in subsection (k)(3)(B)) as 
specified by the Secretary. 

(10) CLARIFICATION.—The provisions of sections 1890(b)(7) 
and 1890A shall not apply to this subsection. 

(s) PRIORITIES AND FUNDING FOR MEASURE DEVELOPMENT.— 
(1) PLAN IDENTIFYING MEASURE DEVELOPMENT PRIORITIES 

AND TIMELINES.— 
(A) DRAFT MEASURE DEVELOPMENT PLAN.—Not later 

than January 1, 2016, the Secretary shall develop, and 
post on the Internet website of the Centers for Medicare 
& Medicaid Services, a draft plan for the development of 
quality measures for application under the applicable pro-
visions (as defined in paragraph (5)). Under such plan the 
Secretary shall— 

(i) address how measures used by private payers 
and integrated delivery systems could be incorporated 
under title XVIII; 
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(ii) describe how coordination, to the extent possible, 
will occur across organizations developing such meas-
ures; and 

(iii) take into account how clinical best practices and 
clinical practice guidelines should be used in the de-
velopment of quality measures. 

(B) QUALITY DOMAINS.—For purposes of this subsection, 
the term ‘‘quality domains’’ means at least the following 
domains: 

(i) Clinical care. 
(ii) Safety. 
(iii) Care coordination. 
(iv) Patient and caregiver experience. 
(v) Population health and prevention. 

(C) CONSIDERATION.—In developing the draft plan under 
this paragraph, the Secretary shall consider— 

(i) gap analyses conducted by the entity with a con-
tract under section 1890(a) or other contractors or en-
tities; 

(ii) whether measures are applicable across health 
care settings; 

(iii) clinical practice improvement activities sub-
mitted under subsection (q)(2)(C)(iv) for identifying 
possible areas for future measure development and 
identifying existing gaps with respect to such meas-
ures; and 

(iv) the quality domains applied under this sub-
section. 

(D) PRIORITIES.—In developing the draft plan under this 
paragraph, the Secretary shall give priority to the fol-
lowing types of measures: 

(i) Outcome measures, including patient reported 
outcome and functional status measures. 

(ii) Patient experience measures. 
(iii) Care coordination measures. 
(iv) Measures of appropriate use of services, includ-

ing measures of over use. 
(E) STAKEHOLDER INPUT.—The Secretary shall accept 

through March 1, 2016, comments on the draft plan posted 
under paragraph (1)(A) from the public, including health 
care providers, payers, consumers, and other stakeholders. 

(F) FINAL MEASURE DEVELOPMENT PLAN.—Not later than 
May 1, 2016, taking into account the comments received 
under this subparagraph, the Secretary shall finalize the 
plan and post on the Internet website of the Centers for 
Medicare & Medicaid Services an operational plan for the 
development of quality measures for use under the appli-
cable provisions. Such plan shall be updated as appro-
priate. 

(2) CONTRACTS AND OTHER ARRANGEMENTS FOR QUALITY 
MEASURE DEVELOPMENT.— 

(A) IN GENERAL.—The Secretary shall enter into con-
tracts or other arrangements with entities for the purpose 
of developing, improving, updating, or expanding in ac-
cordance with the plan under paragraph (1) quality meas-
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ures for application under the applicable provisions. Such 
entities shall include organizations with quality measure 
development expertise. 

(B) PRIORITIZATION.— 
(i) IN GENERAL.—In entering into contracts or other 

arrangements under subparagraph (A), the Secretary 
shall give priority to the development of the types of 
measures described in paragraph (1)(D). 

(ii) CONSIDERATION.—In selecting measures for de-
velopment under this subsection, the Secretary shall 
consider— 

(I) whether such measures would be electroni-
cally specified; and 

(II) clinical practice guidelines to the extent that 
such guidelines exist. 

(3) ANNUAL REPORT BY THE SECRETARY.— 
(A) IN GENERAL.—Not later than May 1, 2017, and annu-

ally thereafter, the Secretary shall post on the Internet 
website of the Centers for Medicare & Medicaid Services 
a report on the progress made in developing quality meas-
ures for application under the applicable provisions. 

(B) REQUIREMENTS.—Each report submitted pursuant to 
subparagraph (A) shall include the following: 

(i) A description of the Secretary’s efforts to imple-
ment this paragraph. 

(ii) With respect to the measures developed during 
the previous year— 

(I) a description of the total number of quality 
measures developed and the types of such meas-
ures, such as an outcome or patient experience 
measure; 

(II) the name of each measure developed; 
(III) the name of the developer and steward of 

each measure; 
(IV) with respect to each type of measure, an es-

timate of the total amount expended under this 
title to develop all measures of such type; and 

(V) whether the measure would be electronically 
specified. 

(iii) With respect to measures in development at the 
time of the report— 

(I) the information described in clause (ii), if 
available; and 

(II) a timeline for completion of the development 
of such measures. 

(iv) A description of any updates to the plan under 
paragraph (1) (including newly identified gaps and the 
status of previously identified gaps) and the inventory 
of measures applicable under the applicable provi-
sions. 

(v) Other information the Secretary determines to be 
appropriate. 

(4) STAKEHOLDER INPUT.—With respect to paragraph (1), the 
Secretary shall seek stakeholder input with respect to— 
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(A) the identification of gaps where no quality measures 
exist, particularly with respect to the types of measures 
described in paragraph (1)(D); 

(B) prioritizing quality measure development to address 
such gaps; and 

(C) other areas related to quality measure development 
determined appropriate by the Secretary. 

(5) DEFINITION OF APPLICABLE PROVISIONS.—In this sub-
section, the term ‘‘applicable provisions’’ means the following 
provisions: 

(A) Subsection (q)(2)(B)(i). 
(B) Section 1833(z)(3)(D). 

(6) FUNDING.—For purposes of carrying out this subsection, 
the Secretary shall provide for the transfer, from the Federal 
Supplementary Medical Insurance Trust Fund under section 
1841, of $15,000,000 to the Centers for Medicare & Medicaid 
Services Program Management Account for each of fiscal years 
2015 through 2019. Amounts transferred under this paragraph 
shall remain available through the end of fiscal year 2022. 

(7) ADMINISTRATION.—Chapter 35 of title 44, United States 
Code, shall not apply to the collection of information for the de-
velopment of quality measures. 

* * * * * * * 

PART D—VOLUNTARY PRESCRIPTION DRUG BENEFIT PROGRAM 

Subpart 1—Part D Eligible Individuals and Prescription Drug 
Benefits 

* * * * * * * 

BENEFICIARY PROTECTIONS FOR QUALIFIED PRESCRIPTION DRUG 
COVERAGE 

SEC. 1860D–4. (a) DISSEMINATION OF INFORMATION.— 
(1) GENERAL INFORMATION.— 

(A) APPLICATION OF MA INFORMATION.—A PDP sponsor 
shall disclose, in a clear, accurate, and standardized form 
to each enrollee with a prescription drug plan offered by 
the sponsor under this part at the time of enrollment and 
at least annually thereafter, the information described in 
section 1852(c)(1) relating to such plan, insofar as the Sec-
retary determines appropriate with respect to benefits pro-
vided under this part, and, subject to subparagraph (C), in-
cluding the information described in subparagraph (B). 

(B) DRUG SPECIFIC INFORMATION.—The information de-
scribed in this subparagraph is information concerning the 
following: 

(i) Access to specific covered part D drugs, including 
access through pharmacy networks. 

(ii) How any formulary (including any tiered for-
mulary structure) used by the sponsor functions, in-
cluding a description of how a part D eligible indi-
vidual may obtain information on the formulary con-
sistent with paragraph (3). 
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(iii) Beneficiary cost-sharing requirements and how 
a part D eligible individual may obtain information on 
such requirements, including tiered or other copay-
ment level applicable to each drug (or class of drugs), 
consistent with paragraph (3). 

(iv) The medication therapy management program 
required under subsection (c). 

(v) The drug management program for at-risk bene-
ficiaries under subsection (c)(5). 

(vi) For plan year 2021 and each subsequent plan 
year, subject to subparagraph (C), with respect to the 
treatment of pain— 

(I) the risks associated with prolonged opioid 
use; and 

(II) coverage of nonpharmacological therapies, 
devices, and nonopioid medications— 

(aa) in the case of an MA–PD plan under 
part C, under such plan; and 

(bb) in the case of a prescription drug plan, 
under such plan and under parts A and B. 

(C) TARGETED PROVISION OF INFORMATION.—A PDP spon-
sor of a prescription drug plan may, in lieu of disclosing 
the information described in subparagraph (B)(vi) to each 
enrollee under the plan, disclose such information through 
mail or electronic communications to a subset of enrollees 
under the plan, such as enrollees who have been pre-
scribed an opioid in the previous 2-year period. 

(2) DISCLOSURE UPON REQUEST OF GENERAL COVERAGE, UTILI-
ZATION, AND GRIEVANCE INFORMATION.—Upon request of a part 
D eligible individual who is eligible to enroll in a prescription 
drug plan, the PDP sponsor offering such plan shall provide in-
formation similar (as determined by the Secretary) to the infor-
mation described in subparagraphs (A), (B), and (C) of section 
1852(c)(2) to such individual. 

(3) PROVISION OF SPECIFIC INFORMATION.— 
(A) RESPONSE TO BENEFICIARY QUESTIONS.—Each PDP 

sponsor offering a prescription drug plan shall have a 
mechanism for providing specific information on a timely 
basis to enrollees upon request. Such mechanism shall in-
clude access to information through the use of a toll-free 
telephone number and, upon request, the provision of such 
information in writing. 

(B) AVAILABILITY OF INFORMATION ON CHANGES IN FOR-
MULARY THROUGH THE INTERNET.—A PDP sponsor offering 
a prescription drug plan shall make available on a timely 
basis through an Internet website information on specific 
changes in the formulary under the plan (including 
changes to tiered or preferred status of covered part D 
drugs). 

(4) CLAIMS INFORMATION.—A PDP sponsor offering a pre-
scription drug plan must furnish to each enrollee in a form 
easily understandable to such enrollees— 

(A) an explanation of benefits (in accordance with section 
1806(a) or in a comparable manner); and 
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(B) when prescription drug benefits are provided under 
this part, a notice of the benefits in relation to— 

(i) the initial coverage limit for the current year; and 
(ii) the annual out-of-pocket threshold for the cur-

rent year. 
Notices under subparagraph (B) need not be provided more 
often than as specified by the Secretary and notices under 
subparagraph (B)(ii) shall take into account the application 
of section 1860D–2(b)(4)(C) to the extent practicable, as 
specified by the Secretary. 

(b) ACCESS TO COVERED PART D DRUGS.— 
(1) ASSURING PHARMACY ACCESS.— 

(A) PARTICIPATION OF ANY WILLING PHARMACY.—A pre-
scription drug plan shall permit the participation of any 
pharmacy that meets the terms and conditions under the 
plan. 

(B) DISCOUNTS ALLOWED FOR NETWORK PHARMACIES.— 
For covered part D drugs dispensed through in-network 
pharmacies, a prescription drug plan may, notwith-
standing subparagraph (A), reduce coinsurance or copay-
ments for part D eligible individuals enrolled in the plan 
below the level otherwise required. In no case shall such 
a reduction result in an increase in payments made by the 
Secretary under section 1860D–15 to a plan. 

(C) CONVENIENT ACCESS FOR NETWORK PHARMACIES.— 
(i) IN GENERAL.—The PDP sponsor of the prescrip-

tion drug plan shall secure the participation in its net-
work of a sufficient number of pharmacies that dis-
pense (other than by mail order) drugs directly to pa-
tients to ensure convenient access (consistent with 
rules established by the Secretary). 

(ii) APPLICATION OF TRICARE STANDARDS.—The Sec-
retary shall establish rules for convenient access to in- 
network pharmacies under this subparagraph that are 
no less favorable to enrollees than the rules for con-
venient access to pharmacies included in the state-
ment of work of solicitation (#MDA906–03–R–0002) of 
the Department of Defense under the TRICARE Retail 
Pharmacy (TRRx) as of March 13, 2003. 

(iii) ADEQUATE EMERGENCY ACCESS.—Such rules 
shall include adequate emergency access for enrollees. 

(iv) CONVENIENT ACCESS IN LONG-TERM CARE FACILI-
TIES.—Such rules may include standards with respect 
to access for enrollees who are residing in long-term 
care facilities and for pharmacies operated by the In-
dian Health Service, Indian tribes and tribal organiza-
tions, and urban Indian organizations (as defined in 
section 4 of the Indian Health Care Improvement Act). 

(D) LEVEL PLAYING FIELD.—Such a sponsor shall permit 
enrollees to receive benefits (which may include a 90-day 
supply of drugs or biologicals) through a pharmacy (other 
than a mail order pharmacy), with any differential in 
charge paid by such enrollees. 

(E) NOT REQUIRED TO ACCEPT INSURANCE RISK.—The 
terms and conditions under subparagraph (A) may not re-
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quire participating pharmacies to accept insurance risk as 
a condition of participation. 

(2) USE OF STANDARDIZED TECHNOLOGY.— 
(A) IN GENERAL.—The PDP sponsor of a prescription 

drug plan shall issue (and reissue, as appropriate) such a 
card (or other technology) that may be used by an enrollee 
to assure access to negotiated prices under section 1860D– 
2(d). 

(B) STANDARDS.— 
(i) IN GENERAL.—The Secretary shall provide for the 

development, adoption, or recognition of standards re-
lating to a standardized format for the card or other 
technology required under subparagraph (A). Such 
standards shall be compatible with part C of title XI 
and may be based on standards developed by an ap-
propriate standard setting organization. 

(ii) CONSULTATION.—In developing the standards 
under clause (i), the Secretary shall consult with the 
National Council for Prescription Drug Programs and 
other standard setting organizations determined ap-
propriate by the Secretary. 

(iii) IMPLEMENTATION.—The Secretary shall develop, 
adopt, or recognize the standards under clause (i) by 
such date as the Secretary determines shall be suffi-
cient to ensure that PDP sponsors utilize such stand-
ards beginning January 1, 2006. 

(3) REQUIREMENTS ON DEVELOPMENT AND APPLICATION OF 
FORMULARIES.—If a PDP sponsor of a prescription drug plan 
uses a formulary (including the use of tiered cost-sharing), the 
following requirements must be met: 

(A) DEVELOPMENT AND REVISION BY A PHARMACY AND 
THERAPEUTIC (P&T) COMMITTEE.— 

(i) IN GENERAL.—The formulary must be developed 
and reviewed by a pharmacy and therapeutic com-
mittee. A majority of the members of such committee 
shall consist of individuals who are practicing physi-
cians or practicing pharmacists (or both). 

(ii) INCLUSION OF INDEPENDENT EXPERTS.—Such 
committee shall include at least one practicing physi-
cian and at least one practicing pharmacist, each of 
whom— 

(I) is independent and free of conflict with re-
spect to the sponsor and plan; and 

(II) has expertise in the care of elderly or dis-
abled persons. 

(B) FORMULARY DEVELOPMENT.—In developing and re-
viewing the formulary, the committee shall— 

(i) base clinical decisions on the strength of scientific 
evidence and standards of practice, including assess-
ing peer-reviewed medical literature, such as random-
ized clinical trials, pharmacoeconomic studies, out-
comes research data, and on such other information as 
the committee determines to be appropriate; and 

(ii) take into account whether including in the for-
mulary (or in a tier in such formulary) particular cov-
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ered part D drugs has therapeutic advantages in 
terms of safety and efficacy. 

(C) INCLUSION OF DRUGS IN ALL THERAPEUTIC CAT-
EGORIES AND CLASSES.— 

(i) IN GENERAL.—Subject to subparagraph (G), the 
formulary must include drugs within each therapeutic 
category and class of covered part D drugs, although 
not necessarily all drugs within such categories and 
classes. 

(ii) MODEL GUIDELINES.—The Secretary shall re-
quest the United States Pharmacopeia to develop, in 
consultation with pharmaceutical benefit managers 
and other interested parties, a list of categories and 
classes that may be used by prescription drug plans 
under this paragraph and to revise such classification 
from time to time to reflect changes in therapeutic 
uses of covered part D drugs and the additions of new 
covered part D drugs. 

(iii) LIMITATION ON CHANGES IN THERAPEUTIC CLAS-
SIFICATION.—The PDP sponsor of a prescription drug 
plan may not change the therapeutic categories and 
classes in a formulary other than at the beginning of 
each plan year except as the Secretary may permit to 
take into account new therapeutic uses and newly ap-
proved covered part D drugs. 

(D) PROVIDER AND PATIENT EDUCATION.—The PDP spon-
sor shall establish policies and procedures to educate and 
inform health care providers and enrollees concerning the 
formulary. 

(E) NOTICE BEFORE REMOVING DRUG FROM FORMULARY 
OR CHANGING PREFERRED OR TIER STATUS OF DRUG.—Any 
removal of a covered part D drug from a formulary and 
any change in the preferred or tiered cost-sharing status 
of such a drug shall take effect only after appropriate no-
tice is made available (such as under subsection (a)(3)) to 
the Secretary, affected enrollees, physicians, pharmacies, 
and pharmacists. 

(F) PERIODIC EVALUATION OF PROTOCOLS.—In connection 
with the formulary, the sponsor of a prescription drug plan 
shall provide for the periodic evaluation and analysis of 
treatment protocols and procedures. 

(G) REQUIRED INCLUSION OF DRUGS IN CERTAIN CAT-
EGORIES AND CLASSES.— 

(i) FORMULARY REQUIREMENTS.— 
(I) IN GENERAL.—Subject to subclause (II), a 

PDP sponsor offering a prescription drug plan 
shall be required to include all covered part D 
drugs in the categories and classes identified by 
the Secretary under clause (ii)(I). 

(II) EXCEPTIONS.—The Secretary may establish 
exceptions that permit a PDP sponsor offering a 
prescription drug plan to exclude from its for-
mulary a particular covered part D drug in a cat-
egory or class that is otherwise required to be in-
cluded in the formulary under subclause (I) (or to 
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otherwise limit access to such a drug, including 
through prior authorization or utilization manage-
ment). 

(ii) IDENTIFICATION OF DRUGS IN CERTAIN CAT-
EGORIES AND CLASSES.— 

(I) IN GENERAL.—Subject to clause (iv), the Sec-
retary shall identify, as appropriate, categories 
and classes of drugs for which the Secretary deter-
mines are of clinical concern. 

(II) CRITERIA.—The Secretary shall use criteria 
established by the Secretary in making any deter-
mination under subclause (I). 

(iii) IMPLEMENTATION.—The Secretary shall estab-
lish the criteria under clause (ii)(II) and any excep-
tions under clause (i)(II) through the promulgation of 
a regulation which includes a public notice and com-
ment period. 

(iv) REQUIREMENT FOR CERTAIN CATEGORIES AND 
CLASSES UNTIL CRITERIA ESTABLISHED.—Until such 
time as the Secretary establishes the criteria under 
clause (ii)(II) the following categories and classes of 
drugs shall be identified under clause (ii)(I): 

(I) Anticonvulsants. 
(II) Antidepressants. 
(III) Antineoplastics. 
(IV) Antipsychotics. 
(V) Antiretrovirals. 
(VI) Immunosuppressants for the treatment of 

transplant rejection. 
(H) USE OF SINGLE, UNIFORM EXCEPTIONS AND APPEALS 

PROCESS.—Notwithstanding any other provision of this 
part, each PDP sponsor of a prescription drug plan shall— 

(i) use a single, uniform exceptions and appeals 
process (including, to the extent the Secretary deter-
mines feasible, a single, uniform model form for use 
under such process) with respect to the determination 
of prescription drug coverage for an enrollee under the 
plan; and 

(ii) provide instant access to such process by enroll-
ees through a toll-free telephone number and an Inter-
net website. 

(c) COST AND UTILIZATION MANAGEMENT; QUALITY ASSURANCE; 
MEDICATION THERAPY MANAGEMENT PROGRAM.— 

(1) IN GENERAL.—The PDP sponsor shall have in place, di-
rectly or through appropriate arrangements, with respect to 
covered part D drugs, the following: 

(A) A cost-effective drug utilization management pro-
gram, including incentives to reduce costs when medically 
appropriate, such as through the use of multiple source 
drugs (as defined in section 1927(k)(7)(A)(i)). 

(B) Quality assurance measures and systems to reduce 
medication errors and adverse drug interactions and im-
prove medication use. 

(C) A medication therapy management program de-
scribed in paragraph (2). 
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(D) A program to control fraud, abuse, and waste. 
(E) A utilization management tool to prevent drug abuse 

(as described in paragraph (6)(A)). 
(F) With respect to plan years beginning on or after Jan-

uary 1, 2022, a drug management program for at-risk 
beneficiaries described in paragraph (5). 

Nothing in this section shall be construed as impairing a PDP 
sponsor from utilizing cost management tools (including dif-
ferential payments) under all methods of operation. 

(2) MEDICATION THERAPY MANAGEMENT PROGRAM.— 
(A) DESCRIPTION.— 

(i) IN GENERAL.—A medication therapy management 
program described in this paragraph is a program of 
drug therapy management that may be furnished by 
a pharmacist and that is designed to assure, with re-
spect to targeted beneficiaries described in clause (ii), 
that covered part D drugs under the prescription drug 
plan are appropriately used to optimize therapeutic 
outcomes through improved medication use, and to re-
duce the risk of adverse events, including adverse 
drug interactions. Such a program may distinguish be-
tween services in ambulatory and institutional set-
tings. 

(ii) TARGETED BENEFICIARIES DESCRIBED.—Targeted 
beneficiaries described in this clause are the following: 

(I) Part D eligible individuals who— 
(aa) have multiple chronic diseases (such as 

diabetes, asthma, hypertension, 
hyperlipidemia, and congestive heart failure); 

(bb) are taking multiple covered part D 
drugs; and 

(cc) are identified as likely to incur annual 
costs for covered part D drugs that exceed a 
level specified by the Secretary. 

(II) Beginning January 1, 2021, at-risk bene-
ficiaries for prescription drug abuse (as defined in 
paragraph (5)(C)). 

(B) ELEMENTS.—Such program— 
(i) may include elements that promote— 

(I) enhanced enrollee understanding to promote 
the appropriate use of medications by enrollees 
and to reduce the risk of potential adverse events 
associated with medications, through beneficiary 
education, counseling, and other appropriate 
means; 

(II) increased enrollee adherence with prescrip-
tion medication regimens through medication re-
fill reminders, special packaging, and other com-
pliance programs and other appropriate means; 
and 

(III) detection of adverse drug events and pat-
terns of overuse and underuse of prescription 
drugs; and 

(ii) with respect to plan years beginning on or after 
January 1, 2021, shall provide for— 
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(I) the provision of information to the enrollee 
on the safe disposal of prescription drugs that are 
controlled substances that meets the criteria es-
tablished under section 1852(n)(2), including infor-
mation on drug takeback programs that meet such 
requirements determined appropriate by the Sec-
retary and information on in-home disposal; and 

(II) cost-effective means by which an enrollee 
may so safely dispose of such drugs. 

(C) REQUIRED INTERVENTIONS.—For plan years begin-
ning on or after the date that is 2 years after the date of 
the enactment of the Patient Protection and Affordable 
Care Act, prescription drug plan sponsors shall offer medi-
cation therapy management services to targeted bene-
ficiaries described in subparagraph (A)(ii) that include, at 
a minimum, the following to increase adherence to pre-
scription medications or other goals deemed necessary by 
the Secretary: 

(i) An annual comprehensive medication review fur-
nished person-to-person or using telehealth tech-
nologies (as defined by the Secretary) by a licensed 
pharmacist or other qualified provider. The com-
prehensive medication review— 

(I) shall include a review of the individual’s 
medications and may result in the creation of a 
recommended medication action plan or other ac-
tions in consultation with the individual and with 
input from the prescriber to the extent necessary 
and practicable; and 

(II) shall include providing the individual with a 
written or printed summary of the results of the 
review. 

The Secretary, in consultation with relevant stake-
holders, shall develop a standardized format for the 
action plan under subclause (I) and the summary 
under subclause (II). 

(ii) Follow-up interventions as warranted based on 
the findings of the annual medication review or the 
targeted medication enrollment and which may be pro-
vided person-to-person or using telehealth technologies 
(as defined by the Secretary). 

(D) ASSESSMENT.—The prescription drug plan sponsor 
shall have in place a process to assess, at least on a quar-
terly basis, the medication use of individuals who are at 
risk but not enrolled in the medication therapy manage-
ment program, including individuals who have experienced 
a transition in care, if the prescription drug plan sponsor 
has access to that information. 

(E) AUTOMATIC ENROLLMENT WITH ABILITY TO OPT-OUT.— 
The prescription drug plan sponsor shall have in place a 
process to— 

(i) subject to clause (ii), automatically enroll tar-
geted beneficiaries described in subparagraph (A)(ii), 
including beneficiaries identified under subparagraph 
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(D), in the medication therapy management program 
required under this subsection; and 

(ii) permit such beneficiaries to opt-out of enrollment 
in such program. 

(E) DEVELOPMENT OF PROGRAM IN COOPERATION WITH LI-
CENSED PHARMACISTS.—Such program shall be developed 
in cooperation with licensed and practicing pharmacists 
and physicians. 

(F) COORDINATION WITH CARE MANAGEMENT PLANS.—The 
Secretary shall establish guidelines for the coordination of 
any medication therapy management program under this 
paragraph with respect to a targeted beneficiary with any 
care management plan established with respect to such 
beneficiary under a chronic care improvement program 
under section 1807. 

(G) CONSIDERATIONS IN PHARMACY FEES.—The PDP 
sponsor of a prescription drug plan shall take into account, 
in establishing fees for pharmacists and others providing 
services under such plan, the resources used, and time re-
quired to, implement the medication therapy management 
program under this paragraph. Each such sponsor shall 
disclose to the Secretary upon request the amount of any 
such management or dispensing fees. The provisions of 
section 1927(b)(3)(D) apply to information disclosed under 
this subparagraph. 

(3) REDUCING WASTEFUL DISPENSING OF OUTPATIENT PRE-
SCRIPTION DRUGS IN LONG-TERM CARE FACILITIES.—The Sec-
retary shall require PDP sponsors of prescription drug plans to 
utilize specific, uniform dispensing techniques, as determined 
by the Secretary, in consultation with relevant stakeholders 
(including representatives of nursing facilities, residents of 
nursing facilities, pharmacists, the pharmacy industry (includ-
ing retail and long-term care pharmacy), prescription drug 
plans, MA–PD plans, and any other stakeholders the Secretary 
determines appropriate), such as weekly, daily, or automated 
dose dispensing, when dispensing covered part D drugs to en-
rollees who reside in a long-term care facility in order to re-
duce waste associated with 30-day fills. 

(4) REQUIRING VALID PRESCRIBER NATIONAL PROVIDER IDENTI-
FIERS ON PHARMACY CLAIMS.— 

(A) IN GENERAL.—For plan year 2016 and subsequent 
plan years, the Secretary shall require a claim for a cov-
ered part D drug for a part D eligible individual enrolled 
in a prescription drug plan under this part or an MA–PD 
plan under part C to include a prescriber National Pro-
vider Identifier that is determined to be valid under the 
procedures established under subparagraph (B)(i). 

(B) PROCEDURES.— 
(i) VALIDITY OF PRESCRIBER NATIONAL PROVIDER 

IDENTIFIERS.—The Secretary, in consultation with ap-
propriate stakeholders, shall establish procedures for 
determining the validity of prescriber National Pro-
vider Identifiers under subparagraph (A). 

(ii) INFORMING BENEFICIARIES OF REASON FOR DE-
NIAL.—The Secretary shall establish procedures to en-
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sure that, in the case that a claim for a covered part 
D drug of an individual described in subparagraph (A) 
is denied because the claim does not meet the require-
ments of this paragraph, the individual is properly in-
formed at the point of service of the reason for the de-
nial. 

(C) REPORT.—Not later than January 1, 2018, the In-
spector General of the Department of Health and Human 
Services shall submit to Congress a report on the effective-
ness of the procedures established under subparagraph 
(B)(i). 

(D) NOTIFICATION AND ADDITIONAL REQUIREMENTS WITH 
RESPECT TO OUTLIER PRESCRIBERS OF OPIOIDS.— 

(i) NOTIFICATION.—Not later than January 1, 2021, 
the Secretary shall, in the case of a prescriber identi-
fied by the Secretary under clause (ii) to be an outlier 
prescriber of opioids, provide, subject to clause (iv), an 
annual notification to such prescriber that such pre-
scriber has been so identified and that includes re-
sources on proper prescribing methods and other infor-
mation as specified in accordance with clause (iii). 

(ii) IDENTIFICATION OF OUTLIER PRESCRIBERS OF 
OPIOIDS.— 

(I) IN GENERAL.—The Secretary shall, subject to 
subclause (III), using the valid prescriber National 
Provider Identifiers included pursuant to subpara-
graph (A) on claims for covered part D drugs for 
part D eligible individuals enrolled in prescription 
drug plans under this part or MA–PD plans under 
part C and based on the thresholds established 
under subclause (II), identify prescribers that are 
outlier opioids prescribers for a period of time 
specified by the Secretary. 

(II) ESTABLISHMENT OF THRESHOLDS.—For pur-
poses of subclause (I) and subject to subclause 
(III), the Secretary shall, after consultation with 
stakeholders, establish thresholds, based on pre-
scriber specialty and geographic area, for identi-
fying whether a prescriber in a specialty and geo-
graphic area is an outlier prescriber of opioids as 
compared to other prescribers of opioids within 
such specialty and area. 

(III) EXCLUSIONS.—The following shall not be 
included in the analysis for identifying outlier pre-
scribers of opioids under this clause: 

(aa) Claims for covered part D drugs for 
part D eligible individuals who are receiving 
hospice care under this title. 

(bb) Claims for covered part D drugs for 
part D eligible individuals who are receiving 
oncology services under this title. 

(cc) Prescribers who are the subject of an 
investigation by the Centers for Medicare & 
Medicaid Services or the Inspector General of 
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the Department of Health and Human Serv-
ices. 

(iii) CONTENTS OF NOTIFICATION.—The Secretary 
shall include the following information in the notifica-
tions provided under clause (i): 

(I) Information on how such prescriber compares 
to other prescribers within the same specialty and 
geographic area. 

(II) Information on opioid prescribing guidelines, 
based on input from stakeholders, that may in-
clude the Centers for Disease Control and Preven-
tion guidelines for prescribing opioids for chronic 
pain and guidelines developed by physician orga-
nizations. 

(III) Other information determined appropriate 
by the Secretary. 

(iv) MODIFICATIONS AND EXPANSIONS.— 
(I) FREQUENCY.—Beginning 5 years after the 

date of the enactment of this subparagraph, the 
Secretary may change the frequency of the notifi-
cations described in clause (i) based on stake-
holder input and changes in opioid prescribing uti-
lization and trends. 

(II) EXPANSION TO OTHER PRESCRIPTIONS.—The 
Secretary may expand notifications under this 
subparagraph to include identifications and notifi-
cations with respect to concurrent prescriptions of 
covered Part D drugs used in combination with 
opioids that are considered to have adverse side 
effects when so used in such combination, as de-
termined by the Secretary. 

(v) ADDITIONAL REQUIREMENTS FOR PERSISTENT 
OUTLIER PRESCRIBERS.—In the case of a prescriber who 
the Secretary determines is persistently identified 
under clause (ii) as an outlier prescriber of opioids, the 
following shall apply: 

(I) Such prescriber may be required to enroll in 
the program under this title under section 1866(j) 
if such prescriber is not otherwise required to en-
roll, but only after other appropriate remedies 
have been provided, such as the provision of edu-
cation funded through section 6052 of the SUP-
PORT for Patients and Communities Act, for a pe-
riod determined by the Secretary as sufficient to 
correct the prescribing patterns that lead to iden-
tification of such prescriber as a persistent outlier 
prescriber of opioids. The Secretary shall deter-
mine the length of the period for which such pre-
scriber is required to maintain such enrollment, 
which shall be the minimum period necessary to 
correct such prescribing patterns. 

(II) Not less frequently than annually (and in a 
form and manner determined appropriate by the 
Secretary), the Secretary, consistent with 
clause(iv)(I), shall communicate information on 
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such prescribers to sponsors of a prescription drug 
plan and Medicare Advantage organizations offer-
ing an MA–PD plan. 

(vi) PUBLIC AVAILABILITY OF INFORMATION.—The 
Secretary shall make aggregate information under this 
subparagraph available on the internet website of the 
Centers for Medicare & Medicaid Services. Such infor-
mation shall be in a form and manner determined ap-
propriate by the Secretary and shall not identify any 
specific prescriber. In carrying out this clause, the Sec-
retary shall consult with interested stakeholders. 

(vii) OPIOIDS DEFINED.—For purposes of this sub-
paragraph, the term ‘‘opioids’’ has such meaning as 
specified by the Secretary. 

(viii) OTHER ACTIVITIES.—Nothing in this subpara-
graph shall preclude the Secretary from conducting ac-
tivities that provide prescribers with information as to 
how they compare to other prescribers that are in ad-
dition to the activities under this subparagraph, in-
cluding activities that were being conducted as of the 
date of the enactment of this subparagraph. 

(5) DRUG MANAGEMENT PROGRAM FOR AT-RISK BENE-
FICIARIES.— 

(A) AUTHORITY TO ESTABLISH.—A PDP sponsor may (and 
for plan years beginning on or after January 1, 2022, a 
PDP sponsor shall) establish a drug management program 
for at-risk beneficiaries under which, subject to subpara-
graph (B), the PDP sponsor may, in the case of an at-risk 
beneficiary for prescription drug abuse who is an enrollee 
in a prescription drug plan of such PDP sponsor, limit 
such beneficiary’s access to coverage for frequently abused 
drugs under such plan to frequently abused drugs that are 
prescribed for such beneficiary by one or more prescribers 
selected under subparagraph (D), and dispensed for such 
beneficiary by one or more pharmacies selected under such 
subparagraph. 

(B) REQUIREMENT FOR NOTICES.— 
(i) IN GENERAL.—A PDP sponsor may not limit the 

access of an at-risk beneficiary for prescription drug 
abuse to coverage for frequently abused drugs under a 
prescription drug plan until such sponsor— 

(I) provides to the beneficiary an initial notice 
described in clause (ii) and a second notice de-
scribed in clause (iii); and 

(II) verifies with the providers of the beneficiary 
that the beneficiary is an at-risk beneficiary for 
prescription drug abuse. 

(ii) INITIAL NOTICE.—An initial notice described in 
this clause is a notice that provides to the bene-
ficiary— 

(I) notice that the PDP sponsor has identified 
the beneficiary as potentially being an at-risk ben-
eficiary for prescription drug abuse; 

(II) information describing all State and Federal 
public health resources that are designed to ad-
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dress prescription drug abuse to which the bene-
ficiary has access, including mental health serv-
ices and other counseling services; 

(III) notice of, and information about, the right 
of the beneficiary to appeal such identification 
under subsection (h), including notice that if on 
reconsideration a PDP sponsor affirms its denial, 
in whole or in part, the case shall be automati-
cally forwarded to the independent, outside entity 
contracted with the Secretary for review and reso-
lution; 

(IV) a request for the beneficiary to submit to 
the PDP sponsor preferences for which prescribers 
and pharmacies the beneficiary would prefer the 
PDP sponsor to select under subparagraph (D) in 
the case that the beneficiary is identified as an at- 
risk beneficiary for prescription drug abuse as de-
scribed in clause (iii)(I); 

(V) an explanation of the meaning and con-
sequences of the identification of the beneficiary 
as potentially being an at-risk beneficiary for pre-
scription drug abuse, including an explanation of 
the drug management program established by the 
PDP sponsor pursuant to subparagraph (A); 

(VI) clear instructions that explain how the ben-
eficiary can contact the PDP sponsor in order to 
submit to the PDP sponsor the preferences de-
scribed in subclause (IV) and any other commu-
nications relating to the drug management pro-
gram for at-risk beneficiaries established by the 
PDP sponsor; and 

(VII) contact information for other organizations 
that can provide the beneficiary with assistance 
regarding such drug management program (simi-
lar to the information provided by the Secretary in 
other standardized notices provided to part D eli-
gible individuals enrolled in prescription drug 
plans under this part). 

(iii) SECOND NOTICE.—A second notice described in 
this clause is a notice that provides to the beneficiary 
notice— 

(I) that the PDP sponsor has identified the ben-
eficiary as an at-risk beneficiary for prescription 
drug abuse; 

(II) that such beneficiary is subject to the re-
quirements of the drug management program for 
at-risk beneficiaries established by such PDP 
sponsor for such plan; 

(III) of the prescriber (or prescribers) and phar-
macy (or pharmacies) selected for such individual 
under subparagraph (D); 

(IV) of, and information about, the beneficiary’s 
right to appeal such identification under sub-
section (h), including notice that if on reconsider-
ation a PDP sponsor affirms its denial, in whole 
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or in part, the case shall be automatically for-
warded to the independent, outside entity con-
tracted with the Secretary for review and resolu-
tion; 

(V) that the beneficiary can, in the case that the 
beneficiary has not previously submitted to the 
PDP sponsor preferences for which prescribers 
and pharmacies the beneficiary would prefer the 
PDP sponsor select under subparagraph (D), sub-
mit such preferences to the PDP sponsor; and 

(VI) that includes clear instructions that explain 
how the beneficiary can contact the PDP sponsor. 

(iv) TIMING OF NOTICES.— 
(I) IN GENERAL.—Subject to subclause (II), a sec-

ond notice described in clause (iii) shall be pro-
vided to the beneficiary on a date that is not less 
than 30 days after an initial notice described in 
clause (ii) is provided to the beneficiary. 

(II) EXCEPTION.—In the case that the PDP spon-
sor, in conjunction with the Secretary, determines 
that concerns identified through rulemaking by 
the Secretary regarding the health or safety of the 
beneficiary or regarding significant drug diversion 
activities require the PDP sponsor to provide a 
second notice described in clause (iii) to the bene-
ficiary on a date that is earlier than the date de-
scribed in subclause (I), the PDP sponsor may pro-
vide such second notice on such earlier date. 

(C) AT-RISK BENEFICIARY FOR PRESCRIPTION DRUG 
ABUSE.— 

(i) IN GENERAL.—Except as provided in clause (v), 
for purposes of this paragraph, the term ‘‘at-risk bene-
ficiary for prescription drug abuse’’ means a part D eli-
gible individual who is not an exempted individual de-
scribed in clause (ii) and— 

(I) who is identified as such an at-risk bene-
ficiary through the use of clinical guidelines that 
indicate misuse or abuse of prescription drugs de-
scribed in subparagraph (G) and that are devel-
oped by the Secretary in consultation with PDP 
sponsors and other stakeholders, including indi-
viduals entitled to benefits under part A or en-
rolled under part B, advocacy groups representing 
such individuals, physicians, pharmacists, and 
other clinicians, retail pharmacies, plan sponsors, 
entities delegated by plan sponsors, and bio-
pharmaceutical manufacturers; or 

(II) with respect to whom the PDP sponsor of a 
prescription drug plan, upon enrolling such indi-
vidual in such plan, received notice from the Sec-
retary that such individual was identified under 
this paragraph to be an at-risk beneficiary for pre-
scription drug abuse under the prescription drug 
plan in which such individual was most recently 
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previously enrolled and such identification has not 
been terminated under subparagraph (F). 

(ii) EXEMPTED INDIVIDUAL DESCRIBED.—An exempted 
individual described in this clause is an individual 
who— 

(I) receives hospice care under this title; 
(II) is a resident of a long-term care facility, of 

a facility described in section 1905(d), or of an-
other facility for which frequently abused drugs 
are dispensed for residents through a contract 
with a single pharmacy; or 

(III) the Secretary elects to treat as an exempt-
ed individual for purposes of clause (i). 

(iii) PROGRAM SIZE.—The Secretary shall establish 
policies, including the guidelines developed under 
clause (i)(I) and the exemptions under clause (ii)(III), 
to ensure that the population of enrollees in a drug 
management program for at-risk beneficiaries oper-
ated by a prescription drug plan can be effectively 
managed by such plans. 

(iv) CLINICAL CONTACT.—With respect to each at- 
risk beneficiary for prescription drug abuse enrolled in 
a prescription drug plan offered by a PDP sponsor, the 
PDP sponsor shall contact the beneficiary’s providers 
who have prescribed frequently abused drugs regard-
ing whether prescribed medications are appropriate 
for such beneficiary’s medical conditions. 

(v) TREATMENT OF ENROLLEES WITH A HISTORY OF 
OPIOID-RELATED OVERDOSE.— 

(I) IN GENERAL.—For plan years beginning not 
later than January 1, 2021, a part D eligible indi-
vidual who is not an exempted individual de-
scribed in clause (ii) and who is identified under 
this clause as a part D eligible individual with a 
history of opioid-related overdose (as defined by 
the Secretary) shall be included as a potentially 
at-risk beneficiary for prescription drug abuse 
under the drug management program under this 
paragraph. 

(II) IDENTIFICATION AND NOTICE.—For purposes 
of this clause, the Secretary shall— 

(aa) identify part D eligible individuals with 
a history of opioid-related overdose (as so de-
fined); and 

(bb) notify the PDP sponsor of the prescrip-
tion drug plan in which such an individual is 
enrolled of such identification. 

(D) SELECTION OF PRESCRIBERS AND PHARMACIES.— 
(i) IN GENERAL.—With respect to each at-risk bene-

ficiary for prescription drug abuse enrolled in a pre-
scription drug plan offered by such sponsor, a PDP 
sponsor shall, based on the preferences submitted to 
the PDP sponsor by the beneficiary pursuant to 
clauses (ii)(IV) and (iii)(V) of subparagraph (B) (except 
as otherwise provided in this subparagraph) select— 
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(I) one, or, if the PDP sponsor reasonably deter-
mines it necessary to provide the beneficiary with 
reasonable access under clause (ii), more than one, 
individual who is authorized to prescribe fre-
quently abused drugs (referred to in this para-
graph as a ‘‘prescriber’’) who may write prescrip-
tions for such drugs for such beneficiary; and 

(II) one, or, if the PDP sponsor reasonably de-
termines it necessary to provide the beneficiary 
with reasonable access under clause (ii), more 
than one, pharmacy that may dispense such drugs 
to such beneficiary. 

For purposes of subclause (II), in the case of a phar-
macy that has multiple locations that share real-time 
electronic data, all such locations of the pharmacy 
shall collectively be treated as one pharmacy. 

(ii) REASONABLE ACCESS.—In making the selections 
under this subparagraph— 

(I) a PDP sponsor shall ensure that the bene-
ficiary continues to have reasonable access to fre-
quently abused drugs (as defined in subparagraph 
(G)), taking into account geographic location, ben-
eficiary preference, impact on costsharing, and 
reasonable travel time; and 

(II) a PDP sponsor shall ensure such access (in-
cluding access to prescribers and pharmacies with 
respect to frequently abused drugs) in the case of 
individuals with multiple residences, in the case 
of natural disasters and similar situations, and in 
the case of the provision of emergency services. 

(iii) BENEFICIARY PREFERENCES.—If an at-risk bene-
ficiary for prescription drug abuse submits preferences 
for which in-network prescribers and pharmacies the 
beneficiary would prefer the PDP sponsor select in re-
sponse to a notice under subparagraph (B), the PDP 
sponsor shall— 

(I) review such preferences; 
(II) select or change the selection of prescribers 

and pharmacies for the beneficiary based on such 
preferences; and 

(III) inform the beneficiary of such selection or 
change of selection. 

(iv) EXCEPTION REGARDING BENEFICIARY PREF-
ERENCES.—In the case that the PDP sponsor deter-
mines that a change to the selection of prescriber or 
pharmacy under clause (iii)(II) by the PDP sponsor is 
contributing or would contribute to prescription drug 
abuse or drug diversion by the beneficiary, the PDP 
sponsor may change the selection of prescriber or 
pharmacy for the beneficiary without regard to the 
preferences of the beneficiary described in clause (iii). 
If the PDP sponsor changes the selection pursuant to 
the preceding sentence, the PDP sponsor shall provide 
the beneficiary with— 
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(I) at least 30 days written notice of the change 
of selection; and 

(II) a rationale for the change. 
(v) CONFIRMATION.—Before selecting a prescriber or 

pharmacy under this subparagraph, a PDP sponsor 
must notify the prescriber and pharmacy that the ben-
eficiary involved has been identified for inclusion in 
the drug management program for at-risk bene-
ficiaries and that the prescriber and pharmacy has 
been selected as the beneficiary’s designated pre-
scriber and pharmacy. 

(E) TERMINATIONS AND APPEALS.—The identification of 
an individual as an at-risk beneficiary for prescription 
drug abuse under this paragraph, a coverage determina-
tion made under a drug management program for at-risk 
beneficiaries, the selection of prescriber or pharmacy under 
subparagraph (D), and information to be shared under 
subparagraph (I), with respect to such individual, shall be 
subject to reconsideration and appeal under subsection (h) 
and if on reconsideration a PDP sponsor affirms its denial, 
in whole or in part, the case shall be automatically for-
warded to the independent, outside entity contracted with 
the Secretary for review and resolution. 

(F) TERMINATION OF IDENTIFICATION.— 
(i) IN GENERAL.—The Secretary shall develop stand-

ards for the termination of identification of an indi-
vidual as an at-risk beneficiary for prescription drug 
abuse under this paragraph. Under such standards 
such identification shall terminate as of the earlier 
of— 

(I) the date the individual demonstrates that 
the individual is no longer likely, in the absence 
of the restrictions under this paragraph, to be an 
at-risk beneficiary for prescription drug abuse de-
scribed in subparagraph (C)(i); and 

(II) the end of such maximum period of identi-
fication as the Secretary may specify. 

(ii) RULE OF CONSTRUCTION.—Nothing in clause (i) 
shall be construed as preventing a plan from identi-
fying an individual as an at-risk beneficiary for pre-
scription drug abuse under subparagraph (C)(i) after 
such termination on the basis of additional informa-
tion on drug use occurring after the date of notice of 
such termination. 

(G) FREQUENTLY ABUSED DRUG.—For purposes of this 
subsection, the term ‘‘frequently abused drug’’ means a 
drug that is a controlled substance that the Secretary de-
termines to be frequently abused or diverted. 

(H) DATA DISCLOSURE.— 
(i) DATA ON DECISION TO IMPOSE LIMITATION.—In the 

case of an at-risk beneficiary for prescription drug 
abuse (or an individual who is a potentially at-risk 
beneficiary for prescription drug abuse) whose access 
to coverage for frequently abused drugs under a pre-
scription drug plan has been limited by a PDP sponsor 
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under this paragraph, the Secretary shall establish 
rules and procedures to require the PDP sponsor to 
disclose data, including any necessary individually 
identifiable health information, in a form and manner 
specified by the Secretary, about the decision to im-
pose such limitations and the limitations imposed by 
the sponsor under this part. 

(ii) DATA TO REDUCE FRAUD, ABUSE, AND WASTE.— 
The Secretary shall establish rules and procedures to 
require PDP sponsors operating a drug management 
program for at-risk beneficiaries under this paragraph 
to provide the Secretary with such data as the Sec-
retary determines appropriate for purposes of identi-
fying patterns of prescription drug utilization for plan 
enrollees that are outside normal patterns and that 
may indicate fraudulent, medically unnecessary, or 
unsafe use. 

(I) SHARING OF INFORMATION FOR SUBSEQUENT PLAN EN-
ROLLMENTS.—The Secretary shall establish procedures 
under which PDP sponsors who offer prescription drug 
plans shall share information with respect to individuals 
who are at-risk beneficiaries for prescription drug abuse 
(or individuals who are potentially at-risk beneficiaries for 
prescription drug abuse) and enrolled in a prescription 
drug plan and who subsequently disenroll from such plan 
and enroll in another prescription drug plan offered by an-
other PDP sponsor. 

(J) PRIVACY ISSUES.—Prior to the implementation of the 
rules and procedures under this paragraph, the Secretary 
shall clarify privacy requirements, including requirements 
under the regulations promulgated pursuant to section 
264(c) of the Health Insurance Portability and Account-
ability Act of 1996 (42 U.S.C. 1320d–2 note), related to the 
sharing of data under subparagraphs (H) and (I) by PDP 
sponsors. Such clarification shall provide that the sharing 
of such data shall be considered to be protected health in-
formation in accordance with the requirements of the regu-
lations promulgated pursuant to such section 264(c). 

(K) EDUCATION.—The Secretary shall provide education 
to enrollees in prescription drug plans of PDP sponsors 
and providers regarding the drug management program 
for at-risk beneficiaries described in this paragraph, in-
cluding education— 

(i) provided by Medicare administrative contractors 
through the improper payment outreach and education 
program described in section 1874A(h); and 

(ii) through current education efforts (such as State 
health insurance assistance programs described in 
subsection (a)(1)(A) of section 119 of the Medicare Im-
provements for Patients and Providers Act of 2008 (42 
U.S.C. 1395b–3 note)) and materials directed toward 
such enrollees. 

(L) APPLICATION UNDER MA–PD PLANS.—Pursuant to sec-
tion 1860D–21(c)(1), the provisions of this paragraph apply 
under part D to MA organizations offering MA–PD plans 
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to MA eligible individuals in the same manner as such 
provisions apply under this part to a PDP sponsor offering 
a prescription drug plan to a part D eligible individual. 

(M) CMS COMPLIANCE REVIEW.—The Secretary shall en-
sure that existing plan sponsor compliance reviews and 
audit processes include the drug management programs 
for at-risk beneficiaries under this paragraph, including 
appeals processes under such programs. 

(6) UTILIZATION MANAGEMENT TOOL TO PREVENT DRUG 
ABUSE.— 

(A) IN GENERAL.—A tool described in this paragraph is 
any of the following: 

(i) A utilization tool designed to prevent the abuse 
of frequently abused drugs by individuals and to pre-
vent the diversion of such drugs at pharmacies. 

(ii) Retrospective utilization review to identify— 
(I) individuals that receive frequently abused 

drugs at a frequency or in amounts that are not 
clinically appropriate; and 

(II) providers of services or suppliers that may 
facilitate the abuse or diversion of frequently 
abused drugs by beneficiaries. 

(iii) Consultation with the contractor described in 
subparagraph (B) to verify if an individual enrolling in 
a prescription drug plan offered by a PDP sponsor has 
been previously identified by another PDP sponsor as 
an individual described in clause (ii)(I). 

(B) REPORTING.—A PDP sponsor offering a prescription 
drug plan (and an MA organization offering an MA–PD 
plan) in a State shall submit to the Secretary and the 
Medicare drug integrity contractor with which the Sec-
retary has entered into a contract under section 1893 with 
respect to such State a report, on a monthly basis, con-
taining information on— 

(i) any provider of services or supplier described in 
subparagraph (A)(ii)(II) that is identified by such plan 
sponsor (or organization) during the 30-day period be-
fore such report is submitted; and 

(ii) the name and prescription records of individuals 
described in paragraph (5)(C). 

(C) CMS COMPLIANCE REVIEW.—The Secretary shall en-
sure that plan sponsor compliance reviews and program 
audits biennially include a certification that utilization 
management tools under this paragraph are in compliance 
with the requirements for such tools. 

(6) PROVIDING PRESCRIPTION DRUG PLANS WITH PARTS A AND 
B CLAIMS DATA TO PROMOTE THE APPROPRIATE USE OF MEDICA-
TIONS AND IMPROVE HEALTH OUTCOMES.— 

(A) PROCESS.—Subject to subparagraph (B), the Sec-
retary shall establish a process under which a PDP spon-
sor of a prescription drug plan may submit a request for 
the Secretary to provide the sponsor, on a periodic basis 
and in an electronic format, beginning in plan year 2020, 
data described in subparagraph (D) with respect to enroll-
ees in such plan. Such data shall be provided without re-
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gard to whether such enrollees are described in clause (ii) 
of paragraph (2)(A). 

(B) PURPOSES.—A PDP sponsor may use the data pro-
vided to the sponsor pursuant to subparagraph (A) for any 
of the following purposes: 

(i) To optimize therapeutic outcomes through im-
proved medication use, as such phrase is used in 
clause (i) of paragraph (2)(A). 

(ii) To improving care coordination so as to prevent 
adverse health outcomes, such as preventable emer-
gency department visits and hospital readmissions. 

(iii) For any other purpose determined appropriate 
by the Secretary. 

(C) LIMITATIONS ON DATA USE.—A PDP sponsor shall not 
use data provided to the sponsor pursuant to subpara-
graph (A) for any of the following purposes: 

(i) To inform coverage determinations under this 
part. 

(ii) To conduct retroactive reviews of medically ac-
cepted indications determinations. 

(iii) To facilitate enrollment changes to a different 
prescription drug plan or an MA–PD plan offered by 
the same parent organization. 

(iv) To inform marketing of benefits. 
(v) For any other purpose that the Secretary deter-

mines is necessary to include in order to protect the 
identity of individuals entitled to, or enrolled for, bene-
fits under this title and to protect the security of per-
sonal health information. 

(D) DATA DESCRIBED.—The data described in this clause 
are standardized extracts (as determined by the Secretary) 
of claims data under parts A and B for items and services 
furnished under such parts for time periods specified by 
the Secretary. Such data shall include data as current as 
practicable. 

(d) CONSUMER SATISFACTION SURVEYS.—In order to provide for 
comparative information under section 1860D–1(c)(3)(A)(v), the 
Secretary shall conduct consumer satisfaction surveys with respect 
to PDP sponsors and prescription drug plans in a manner similar 
to the manner such surveys are conducted for MA organizations 
and MA plans under part C. 

(e) ELECTRONIC PRESCRIPTION PROGRAM.— 
(1) APPLICATION OF STANDARDS.—As of such date as the Sec-

retary may specify, but not later than 1 year after the date of 
promulgation of final standards under paragraph (4)(D), pre-
scriptions and other information described in paragraph (2)(A) 
for covered part D drugs prescribed for part D eligible individ-
uals that are transmitted electronically shall be transmitted 
only in accordance with such standards under an electronic 
prescription drug program that meets the requirements of 
paragraph (2). 

(2) PROGRAM REQUIREMENTS.—Consistent with uniform 
standards established under paragraph (3)— 

(A) PROVISION OF INFORMATION TO PRESCRIBING HEALTH 
CARE PROFESSIONAL AND DISPENSING PHARMACIES AND 
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PHARMACISTS.—An electronic prescription drug program 
shall provide for the electronic transmittal to the pre-
scribing health care professional and to the dispensing 
pharmacy and pharmacist of the prescription and informa-
tion on eligibility and benefits (including the drugs in-
cluded in the applicable formulary, any tiered formulary 
structure, and any requirements for prior authorization) 
and of the following information with respect to the pre-
scribing and dispensing of a covered part D drug: 

(i) Information on the drug being prescribed or dis-
pensed and other drugs listed on the medication his-
tory, including information on drug-drug interactions, 
warnings or cautions, and, when indicated, dosage ad-
justments. 

(ii) Information on the availability of lower cost, 
therapeutically appropriate alternatives (if any) for 
the drug prescribed. 

(B) APPLICATION TO MEDICAL HISTORY INFORMATION.—Ef-
fective on and after such date as the Secretary specifies 
and after the establishment of appropriate standards to 
carry out this subparagraph, the program shall provide for 
the electronic transmittal in a manner similar to the man-
ner under subparagraph (A) of information that relates to 
the medical history concerning the individual and related 
to a covered part D drug being prescribed or dispensed, 
upon request of the professional or pharmacist involved. 

(C) LIMITATIONS.—Information shall only be disclosed 
under subparagraph (A) or (B) if the disclosure of such in-
formation is permitted under the Federal regulations (con-
cerning the privacy of individually identifiable health in-
formation) promulgated under section 264(c) of the Health 
Insurance Portability and Accountability Act of 1996. 

(D) TIMING.—øTo the extent¿ Except as provided in sub-
paragraph (F), to the extent feasible, the information ex-
changed under this paragraph shall be on an interactive, 
real-time basis. 

(E) ELECTRONIC PRIOR AUTHORIZATION.— 
(i) IN GENERAL.—Not later than January 1, 2021, 

the program shall provide for the secure electronic 
transmission of— 

(I) a prior authorization request from the pre-
scribing health care professional for coverage of a 
covered part D drug for a part D eligible indi-
vidual enrolled in a part D plan (as defined in sec-
tion 1860D–23(a)(5)) to the PDP sponsor or Medi-
care Advantage organization offering such plan; 
and 

(II) a response, in accordance with this subpara-
graph, from such PDP sponsor or Medicare Ad-
vantage organization, respectively, to such profes-
sional. 

(ii) ELECTRONIC TRANSMISSION.— 
(I) EXCLUSIONS.—For purposes of this subpara-

graph, a facsimile, a proprietary payer portal that 
does not meet standards specified by the Sec-
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retary, or an electronic form shall not be treated 
as an electronic transmission described in clause 
(i). 

(II) STANDARDS.—In order to be treated, for pur-
poses of this subparagraph, as an electronic trans-
mission described in clause (i), such transmission 
shall comply with technical standards adopted by 
the Secretary in consultation with the National 
Council for Prescription Drug Programs, other 
standard setting organizations determined appro-
priate by the Secretary, and stakeholders includ-
ing PDP sponsors, Medicare Advantage organiza-
tions, health care professionals, and health infor-
mation technology software vendors. 

(III) APPLICATION.—Notwithstanding any other 
provision of law, for purposes of this subpara-
graph, the Secretary may require the use of such 
standards adopted under subclause (II) in lieu of 
any other applicable standards for an electronic 
transmission described in clause (i) for a covered 
part D drug for a part D eligible individual. 

(F) REAL-TIME BENEFIT INFORMATION.— 
(i) IN GENERAL.—Not later than January 1, 2021, the 

program shall implement real-time benefit tools that 
are capable of integrating with a prescribing health 
care professional’s electronic prescribing or electronic 
health record system for the transmission of formulary 
and benefit information in real time to prescribing 
health care professionals. With respect to a covered 
part D drug, such tools shall be capable of transmit-
ting such information specific to an individual enrolled 
in a prescription drug plan. Such information shall in-
clude the following: 

(I) A list of any clinically-appropriate alter-
natives to such drug included in the formulary of 
such plan. 

(II) Cost-sharing information for such drug and 
such alternatives, including a description of any 
variance in cost sharing based on the pharmacy 
dispensing such drug or such alternatives. 

(III) Information relating to whether such drug 
is included in the formulary of such plan and any 
prior authorization or other utilization manage-
ment requirements applicable to such drug and 
such alternatives so included. 

(ii) ELECTRONIC TRANSMISSION.—The provisions of 
subclauses (I) and (II) of clause (ii) of subparagraph 
(E) shall apply to an electronic transmission described 
in clause (i) in the same manner as such provisions 
apply with respect to an electronic transmission de-
scribed in clause (i) of such subparagraph. 

(iii) SPECIAL RULE FOR 2021.—The program shall be 
deemed to be in compliance with clause (i) for 2021 if 
the program complies with the provisions of section 

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00245 Fmt 6659 Sfmt 6603 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



244 

423.160(b)(7) of title 42, Code of Federal Regulations 
(or a successor regulation), for such year. 

(3) STANDARDS.— 
(A) IN GENERAL.—The Secretary shall provide consistent 

with this subsection for the promulgation of uniform 
standards relating to the requirements for electronic pre-
scription drug programs under paragraph (2). 

(B) OBJECTIVES.—Such standards shall be consistent 
with the objectives of improving— 

(i) patient safety; 
(ii) the quality of care provided to patients; and 
(iii) efficiencies, including cost savings, in the deliv-

ery of care. 
(C) DESIGN CRITERIA.—Such standards shall— 

(i) be designed so that, to the extent practicable, the 
standards do not impose an undue administrative bur-
den on prescribing health care professionals and dis-
pensing pharmacies and pharmacists; 

(ii) be compatible with standards established under 
part C of title XI, standards established under sub-
section (b)(2)(B)(i), and with general health informa-
tion technology standards; and 

(iii) be designed so that they permit electronic ex-
change of drug labeling and drug listing information 
maintained by the Food and Drug Administration and 
the National Library of Medicine. 

(D) PERMITTING USE OF APPROPRIATE MESSAGING.—Such 
standards shall allow for the messaging of information 
only if it relates to the appropriate prescribing of drugs, in-
cluding quality assurance measures and systems referred 
to in subsection (c)(1)(B). 

(E) PERMITTING PATIENT DESIGNATION OF DISPENSING 
PHARMACY.— 

(i) IN GENERAL.—Consistent with clause (ii), such 
standards shall permit a part D eligible individual to 
designate a particular pharmacy to dispense a pre-
scribed drug. 

(ii) NO CHANGE IN BENEFITS.—Clause (i) shall not be 
construed as affecting— 

(I) the access required to be provided to phar-
macies by a prescription drug plan; or 

(II) the application of any differences in benefits 
or payments under such a plan based on the phar-
macy dispensing a covered part D drug. 

(4) DEVELOPMENT, PROMULGATION, AND MODIFICATION OF 
STANDARDS.— 

(A) INITIAL STANDARDS.—Not later than September 1, 
2005, the Secretary shall develop, adopt, recognize, or 
modify initial uniform standards relating to the require-
ments for electronic prescription drug programs described 
in paragraph (2) taking into consideration the rec-
ommendations (if any) from the National Committee on 
Vital and Health Statistics (as established under section 
306(k) of the Public Health Service Act (42 U.S.C. 
242k(k))) under subparagraph (B). 
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(B) ROLE OF NCVHS.—The National Committee on Vital 
and Health Statistics shall develop recommendations for 
uniform standards relating to such requirements in con-
sultation with the following: 

(i) Standard setting organizations (as defined in sec-
tion 1171(8)) 

(ii) Practicing physicians. 
(iii) Hospitals. 
(iv) Pharmacies. 
(v) Practicing pharmacists. 
(vi) Pharmacy benefit managers. 
(vii) State boards of pharmacy. 
(viii) State boards of medicine. 
(ix) Experts on electronic prescribing. 
(x) Other appropriate Federal agencies. 

(C) PILOT PROJECT TO TEST INITIAL STANDARDS.— 
(i) IN GENERAL.—During the 1-year period that be-

gins on January 1, 2006, the Secretary shall conduct 
a pilot project to test the initial standards developed 
under subparagraph (A) prior to the promulgation of 
the final uniform standards under subparagraph (D) 
in order to provide for the efficient implementation of 
the requirements described in paragraph (2). 

(ii) EXCEPTION.—Pilot testing of standards is not re-
quired under clause (i) where there already is ade-
quate industry experience with such standards, as de-
termined by the Secretary after consultation with ef-
fected standard setting organizations and industry 
users. 

(iii) VOLUNTARY PARTICIPATION OF PHYSICIANS AND 
PHARMACIES.—In order to conduct the pilot project 
under clause (i), the Secretary shall enter into agree-
ments with physicians, physician groups, pharmacies, 
hospitals, PDP sponsors, MA organizations, and other 
appropriate entities under which health care profes-
sionals electronically transmit prescriptions to dis-
pensing pharmacies and pharmacists in accordance 
with such standards. 

(iv) EVALUATION AND REPORT.— 
(I) EVALUATION.—The Secretary shall conduct 

an evaluation of the pilot project conducted under 
clause (i). 

(II) REPORT TO CONGRESS.—Not later than April 
1, 2007, the Secretary shall submit to Congress a 
report on the evaluation conducted under sub-
clause (I). 

(D) FINAL STANDARDS.—Based upon the evaluation of the 
pilot project under subparagraph (C)(iv)(I) and not later 
than April 1, 2008, the Secretary shall promulgate uniform 
standards relating to the requirements described in para-
graph (2). 

(5) RELATION TO STATE LAWS.—The standards promulgated 
under this subsection shall supersede any State law or regula-
tion that— 
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(A) is contrary to the standards or restricts the ability 
to carry out this part; and 

(B) pertains to the electronic transmission of medication 
history and of information on eligibility, benefits, and pre-
scriptions with respect to covered part D drugs under this 
part. 

(6) ESTABLISHMENT OF SAFE HARBOR.—The Secretary, in con-
sultation with the Attorney General, shall promulgate regula-
tions that provide for a safe harbor from sanctions under para-
graphs (1) and (2) of section 1128B(b) and an exception to the 
prohibition under subsection (a)(1) of section 1877 with respect 
to the provision of nonmonetary remuneration (in the form of 
hardware, software, or information technology and training 
services) necessary and used solely to receive and transmit 
electronic prescription information in accordance with the 
standards promulgated under this subsection— 

(A) in the case of a hospital, by the hospital to members 
of its medical staff; 

(B) in the case of a group practice (as defined in section 
1877(h)(4)), by the practice to prescribing health care pro-
fessionals who are members of such practice; and 

(C) in the case of a PDP sponsor or MA organization, by 
the sponsor or organization to pharmacists and phar-
macies participating in the network of such sponsor or or-
ganization, and to prescribing health care professionals. 

(7) REQUIREMENT OF E-PRESCRIBING FOR CONTROLLED SUB-
STANCES.— 

(A) IN GENERAL.—Subject to subparagraph (B), a pre-
scription for a covered part D drug under a prescription 
drug plan (or under an MA–PD plan) for a schedule II, III, 
IV, or V controlled substance shall be transmitted by a 
health care practitioner electronically in accordance with 
an electronic prescription drug program that meets the re-
quirements of paragraph (2). 

(B) EXCEPTION FOR CERTAIN CIRCUMSTANCES.—The Sec-
retary shall, through rulemaking, specify circumstances 
and processes by which the Secretary may waive the re-
quirement under subparagraph (A), with respect to a cov-
ered part D drug, including in the case of— 

(i) a prescription issued when the practitioner and 
dispensing pharmacy are the same entity; 

(ii) a prescription issued that cannot be transmitted 
electronically under the most recently implemented 
version of the National Council for Prescription Drug 
Programs SCRIPT Standard; 

(iii) a prescription issued by a practitioner who re-
ceived a waiver or a renewal thereof for a period of 
time as determined by the Secretary, not to exceed one 
year, from the requirement to use electronic pre-
scribing due to demonstrated economic hardship, tech-
nological limitations that are not reasonably within 
the control of the practitioner, or other exceptional cir-
cumstance demonstrated by the practitioner; 

(iv) a prescription issued by a practitioner under cir-
cumstances in which, notwithstanding the practi-
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tioner’s ability to submit a prescription electronically 
as required by this subsection, such practitioner rea-
sonably determines that it would be impractical for 
the individual involved to obtain substances prescribed 
by electronic prescription in a timely manner, and 
such delay would adversely impact the individual’s 
medical condition involved; 

(v) a prescription issued by a practitioner pre-
scribing a drug under a research protocol; 

(vi) a prescription issued by a practitioner for a drug 
for which the Food and Drug Administration requires 
a prescription to contain elements that are not able to 
be included in electronic prescribing, such as a drug 
with risk evaluation and mitigation strategies that in-
clude elements to assure safe use; 

(vii) a prescription issued by a practitioner— 
(I) for an individual who receives hospice care 

under this title; and 
(II) that is not covered under the hospice benefit 

under this title; and 
(viii) a prescription issued by a practitioner for an 

individual who is— 
(I) a resident of a nursing facility (as defined in 

section 1919(a)); and 
(II) dually eligible for benefits under this title 

and title XIX. 
(C) DISPENSING.—(i) Nothing in this paragraph shall be 

construed as requiring a sponsor of a prescription drug 
plan under this part, MA organization offering an MA–PD 
plan under part C, or a pharmacist to verify that a practi-
tioner, with respect to a prescription for a covered part D 
drug, has a waiver (or is otherwise exempt) under sub-
paragraph (B) from the requirement under subparagraph 
(A). 

(ii) Nothing in this paragraph shall be construed as af-
fecting the ability of the plan to cover or the pharmacists’ 
ability to continue to dispense covered part D drugs from 
otherwise valid written, oral, or fax prescriptions that are 
consistent with laws and regulations. 

(iii) Nothing in this paragraph shall be construed as af-
fecting the ability of an individual who is being prescribed 
a covered part D drug to designate a particular pharmacy 
to dispense the covered part D drug to the extent con-
sistent with the requirements under subsection (b)(1) and 
under this paragraph. 

(D) ENFORCEMENT.—The Secretary shall, through rule-
making, have authority to enforce and specify appropriate 
penalties for non-compliance with the requirement under 
subparagraph (A). 

(f) GRIEVANCE MECHANISM.—Each PDP sponsor shall provide 
meaningful procedures for hearing and resolving grievances be-
tween the sponsor (including any entity or individual through 
which the sponsor provides covered benefits) and enrollees with 
prescription drug plans of the sponsor under this part in accord-
ance with section 1852(f). 
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(g) COVERAGE DETERMINATIONS AND RECONSIDERATIONS.— 
(1) APPLICATION OF COVERAGE DETERMINATION AND RECON-

SIDERATION PROVISIONS.—A PDP sponsor shall meet the re-
quirements of paragraphs (1) through (3) of section 1852(g) 
with respect to covered benefits under the prescription drug 
plan it offers under this part in the same manner as such re-
quirements apply to an MA organization with respect to bene-
fits it offers under an MA plan under part C. 

(2) REQUEST FOR A DETERMINATION FOR THE TREATMENT OF 
TIERED FORMULARY DRUG.—In the case of a prescription drug 
plan offered by a PDP sponsor that provides for tiered cost- 
sharing for drugs included within a formulary and provides 
lower cost-sharing for preferred drugs included within the for-
mulary, a part D eligible individual who is enrolled in the plan 
may request an exception to the tiered cost-sharing structure. 
Under such an exception, a nonpreferred drug could be covered 
under the terms applicable for preferred drugs if the pre-
scribing physician determines that the preferred drug for treat-
ment of the same condition either would not be as effective for 
the individual or would have adverse effects for the individual 
or both. A PDP sponsor shall have an exceptions process under 
this paragraph consistent with guidelines established by the 
Secretary for making a determination with respect to such a 
request. Denial of such an exception shall be treated as a cov-
erage denial for purposes of applying subsection (h). 

(h) APPEALS.— 
(1) IN GENERAL.—Subject to paragraph (2), a PDP sponsor 

shall meet the requirements of paragraphs (4) and (5) of sec-
tion 1852(g) with respect to benefits (including a determination 
related to the application of tiered cost-sharing described in 
subsection (g)(2)) in a manner similar (as determined by the 
Secretary) to the manner such requirements apply to an MA 
organization with respect to benefits under the original medi-
care fee-for-service program option it offers under an MA plan 
under part C. In applying this paragraph only the part D eligi-
ble individual shall be entitled to bring such an appeal. 

(2) LIMITATION IN CASES ON NONFORMULARY DETERMINA-
TIONS.—A part D eligible individual who is enrolled in a pre-
scription drug plan offered by a PDP sponsor may appeal 
under paragraph (1) a determination not to provide for cov-
erage of a covered part D drug that is not on the formulary 
under the plan only if the prescribing physician determines 
that all covered part D drugs on any tier of the formulary for 
treatment of the same condition would not be as effective for 
the individual as the nonformulary drug, would have adverse 
effects for the individual, or both. 

(3) TREATMENT OF NONFORMULARY DETERMINATIONS.—If a 
PDP sponsor determines that a plan provides coverage for a 
covered part D drug that is not on the formulary of the plan, 
the drug shall be treated as being included on the formulary 
for purposes of section 1860D–2(b)(4)(C)(i). 

(i) PRIVACY, CONFIDENTIALITY, AND ACCURACY OF ENROLLEE 
RECORDS.—The provisions of section 1852(h) shall apply to a PDP 
sponsor and prescription drug plan in the same manner as it ap-
plies to an MA organization and an MA plan. 
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(j) TREATMENT OF ACCREDITATION.—Subparagraph (A) of section 
1852(e)(4) (relating to treatment of accreditation) shall apply to a 
PDP sponsor under this part with respect to the following require-
ments, in the same manner as it applies to an MA organization 
with respect to the requirements in subparagraph (B) (other than 
clause (vii) thereof) of such section: 

(1) Subsection (b) of this section (relating to access to covered 
part D drugs). 

(2) Subsection (c) of this section (including quality assurance 
and medication therapy management). 

(3) Subsection (i) of this section (relating to confidentiality 
and accuracy of enrollee records). 

(k) PUBLIC DISCLOSURE OF PHARMACEUTICAL PRICES FOR EQUIVA-
LENT DRUGS.— 

(1) IN GENERAL.—A PDP sponsor offering a prescription drug 
plan shall provide that each pharmacy that dispenses a cov-
ered part D drug shall inform an enrollee of any differential 
between the price of the drug to the enrollee and the price of 
the lowest priced generic covered part D drug under the plan 
that is therapeutically equivalent and bioequivalent and avail-
able at such pharmacy. 

(2) TIMING OF NOTICE.— 
(A) IN GENERAL.—Subject to subparagraph (B), the infor-

mation under paragraph (1) shall be provided at the time 
of purchase of the drug involved, or, in the case of dis-
pensing by mail order, at the time of delivery of such drug. 

(B) WAIVER.—The Secretary may waive subparagraph 
(A) in such circumstances as the Secretary may specify. 

(l) REQUIREMENTS WITH RESPECT TO SALES AND MARKETING AC-
TIVITIES.—The following provisions shall apply to a PDP sponsor 
(and the agents, brokers, and other third parties representing such 
sponsor) in the same manner as such provisions apply to a Medi-
care Advantage organization (and the agents, brokers, and other 
third parties representing such organization): 

(1) The prohibition under section 1851(h)(4)(C) on conducting 
activities described in section 1851(j)(1). 

(2) The requirement under section 1851(h)(4)(D) to conduct 
activities described in section 1851(j)(2) in accordance with the 
limitations established under such subsection. 

(3) The inclusion of the plan type in the plan name under 
section 1851(h)(6). 

(4) The requirements regarding the appointment of agents 
and brokers and compliance with State information requests 
under subparagraphs (A) and (B), respectively, of section 
1851(h)(7). 

(m) PROHIBITION ON LIMITING CERTAIN INFORMATION ON DRUG 
PRICES.—A PDP sponsor and a Medicare Advantage organization 
shall ensure that each prescription drug plan or MA–PD plan of-
fered by the sponsor or organization does not restrict a pharmacy 
that dispenses a prescription drug or biological from informing, nor 
penalize such pharmacy for informing, an enrollee in such plan of 
any differential between the negotiated price of, or copayment or 
coinsurance for, the drug or biological to the enrollee under the 
plan and a lower price the individual would pay for the drug or bio-
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logical if the enrollee obtained the drug without using any health 
insurance coverage. 

(m) PROGRAM INTEGRITY TRANSPARENCY MEASURES.—For pro-
gram integrity transparency measures applied with respect to pre-
scription drug plan and MA plans, see section 1859(i). 

Subpart 2—Prescription Drug Plans; PDP Sponsors; Financing 

* * * * * * * 

PREMIUM AND COST-SHARING SUBSIDIES FOR LOW-INCOME 
INDIVIDUALS 

SEC. 1860D–14. (a) INCOME-RELATED SUBSIDIES FOR INDIVIDUALS 
WITH INCOME UP TO 150 PERCENT OF POVERTY LINE.— 

(1) INDIVIDUALS WITH INCOME BELOW 135 PERCENT OF POV-
ERTY LINE.—In the case of a subsidy eligible individual (as de-
fined in paragraph (3)) who is determined to have income that 
is below 135 percent of the poverty line applicable to a family 
of the size involved and who meets the resources requirement 
described in paragraph (3)(D) or who is covered under this 
paragraph under paragraph (3)(B)(i), the individual is entitled 
under this section to the following: 

(A) FULL PREMIUM SUBSIDY.—An income-related pre-
mium subsidy equal to 100 percent of the amount de-
scribed in subsection (b)(1), but not to exceed the premium 
amount specified in subsection (b)(2)(B). 

(B) ELIMINATION OF DEDUCTIBLE.—A reduction in the an-
nual deductible applicable under section 1860D–2(b)(1) to 
$0. 

(C) CONTINUATION OF COVERAGE ABOVE THE INITIAL COV-
ERAGE LIMIT.—The continuation of coverage from the ini-
tial coverage limit (under paragraph (3) of section 1860D– 
2(b)) for expenditures incurred through the total amount of 
expenditures at which benefits are available under para-
graph (4) of such section, subject to the reduced cost-shar-
ing described in subparagraph (D). 

(D) REDUCTION IN COST-SHARING BELOW OUT-OF-POCKET 
THRESHOLD.— 

(i) INSTITUTIONALIZED INDIVIDUALS.—In the case of 
an individual who is a full-benefit dual eligible indi-
vidual and who is an institutionalized individual or 
couple (as defined in section 1902(q)(1)(B)) or, effective 
on a date specified by the Secretary (but in no case 
earlier than January 1, 2012), who would be such an 
institutionalized individual or couple, if the full-benefit 
dual eligible individual were not receiving services 
under a home and community-based waiver authorized 
for a State under section 1115 or subsection (c) or (d) 
of section 1915 or under a State plan amendment 
under subsection (i) of such section or services pro-
vided through enrollment in a medicaid managed care 
organization with a contract under section 1903(m) or 
under section 1932, the elimination of any beneficiary 
coinsurance described in section 1860D–2(b)(2) (for all 
amounts through the total amount of expenditures at 
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which benefits are available under section 1860D– 
2(b)(4)). 

(ii) LOWEST INCOME DUAL ELIGIBLE INDIVIDUALS.—In 
the case of an individual not described in clause (i) 
who is a full-benefit dual eligible individual and whose 
income does not exceed 100 percent of the poverty line 
applicable to a family of the size involved, the substi-
tution for the beneficiary coinsurance described in sec-
tion 1860D–2(b)(2) (for all amounts through the total 
amount of expenditures at which benefits are available 
under section 1860D–2(b)(4)) of a copayment amount 
that does not exceed $1 for a generic drug or a pre-
ferred drug that is a multiple source drug (as defined 
in section 1927(k)(7)(A)(i)) and $3 for any other drug, 
or, if less, the copayment amount applicable to an in-
dividual under clause (iii). 

(iii) OTHER INDIVIDUALS.—In the case of an indi-
vidual not described in clause (i) or (ii), the substi-
tution for the beneficiary coinsurance described in sec-
tion 1860D–2(b)(2) (for all amounts through the total 
amount of expenditures at which benefits are available 
under section 1860D–2(b)(4)) of a copayment amount 
that does not exceed the copayment amount specified 
under section 1860D–2(b)(4)(A)(i)(I) for the drug and 
year involved. 

(E) ELIMINATION OF COST-SHARING ABOVE ANNUAL OUT- 
OF-POCKET THRESHOLD.—The elimination of any cost-shar-
ing imposed under section 1860D–2(b)(4)(A). 

(2) OTHER INDIVIDUALS WITH INCOME BELOW 150 PERCENT OF 
POVERTY LINE.—In the case of a subsidy eligible individual who 
is not described in paragraph (1), the individual is entitled 
under this section to the following: 

(A) SLIDING SCALE PREMIUM SUBSIDY.—An income-re-
lated premium subsidy determined on a linear sliding 
scale ranging from 100 percent of the amount described in 
paragraph (1)(A) for individuals with incomes at or below 
135 percent of such level to 0 percent of such amount for 
individuals with incomes at 150 percent of such level. 

(B) REDUCTION OF DEDUCTIBLE.—A reduction in the an-
nual deductible applicable under section 1860D–2(b)(1) to 
$50. 

(C) CONTINUATION OF COVERAGE ABOVE THE INITIAL COV-
ERAGE LIMIT.—The continuation of coverage from the ini-
tial coverage limit (under paragraph (3) of section 1860D– 
2(b)) for expenditures incurred through the total amount of 
expenditures at which benefits are available under para-
graph (4) of such section, subject to the reduced coinsur-
ance described in subparagraph (D). 

(D) REDUCTION IN COST-SHARING BELOW OUT-OF-POCKET 
THRESHOLD.—The substitution for the beneficiary coinsur-
ance described in section 1860D–2(b)(2) (for all amounts 
above the deductible under subparagraph (B) through the 
total amount of expenditures at which benefits are avail-
able under section 1860D–2(b)(4)) of coinsurance of ‘‘15 
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percent’’ instead of coinsurance of ‘‘25 percent’’ in section 
1860D–2(b)(2). 

(E) REDUCTION OF COST-SHARING ABOVE ANNUAL OUT-OF- 
POCKET THRESHOLD.—Subject to subsection (c), the substi-
tution for the cost-sharing imposed under section 1860D– 
2(b)(4)(A) of a copayment or coinsurance not to exceed the 
copayment or coinsurance amount specified under section 
1860D–2(b)(4)(A)(i)(I) for the drug and year involved. 

(3) DETERMINATION OF ELIGIBILITY.— 
(A) SUBSIDY ELIGIBLE INDIVIDUAL DEFINED.—For pur-

poses of this part, subject to subparagraph (F), the term 
‘‘subsidy eligible individual’’ means a part D eligible indi-
vidual who— 

(i) is enrolled in a prescription drug plan or MA–PD 
plan; 

(ii) has income below 150 percent of the poverty line 
applicable to a family of the size involved; and 

(iii) meets the resources requirement described in 
subparagraph (D) or (E). 

(B) DETERMINATIONS.— 
(i) IN GENERAL.—The determination of whether a 

part D eligible individual residing in a State is a sub-
sidy eligible individual and whether the individual is 
described in paragraph (1) shall be determined under 
the State plan under title XIX for the State under sec-
tion 1935(a) or by the Commissioner of Social Security. 
There are authorized to be appropriated to the Social 
Security Administration such sums as may be nec-
essary for the determination of eligibility under this 
subparagraph. 

(ii) EFFECTIVE PERIOD.—Determinations under this 
subparagraph shall be effective beginning with the 
month in which the individual applies for a determina-
tion that the individual is a subsidy eligible individual 
and shall remain in effect for a period specified by the 
Secretary, but not to exceed 1 year. 

(iii) REDETERMINATIONS AND APPEALS THROUGH MED-
ICAID.—Redeterminations and appeals, with respect to 
eligibility determinations under clause (i) made under 
a State plan under title XIX, shall be made in accord-
ance with the frequency of, and manner in which, re-
determinations and appeals of eligibility are made 
under such plan for purposes of medical assistance 
under such title. 

(iv) REDETERMINATIONS AND APPEALS THROUGH COM-
MISSIONER.—With respect to eligibility determinations 
under clause (i) made by the Commissioner of Social 
Security— 

(I) redeterminations shall be made at such time 
or times as may be provided by the Commissioner; 

(II) the Commissioner shall establish procedures 
for appeals of such determinations that are simi-
lar to the procedures described in the third sen-
tence of section 1631(c)(1)(A); and 
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(III) judicial review of the final decision of the 
Commissioner made after a hearing shall be avail-
able to the same extent, and with the same limita-
tions, as provided in subsections (g) and (h) of sec-
tion 205. 

(v) TREATMENT OF MEDICAID BENEFICIARIES.—Sub-
ject to subparagraph (F), the Secretary— 

(I) shall provide that part D eligible individuals 
who are full-benefit dual eligible individuals (as 
defined in section 1935(c)(6)) or who are recipients 
of supplemental security income benefits under 
title XVI shall be treated as subsidy eligible indi-
viduals described in paragraph (1); and 

(II) may provide that part D eligible individuals 
not described in subclause (I) who are determined 
for purposes of the State plan under title XIX to 
be eligible for medical assistance under clause (i), 
(iii), or (iv) of section 1902(a)(10)(E) are treated as 
being determined to be subsidy eligible individuals 
described in paragraph (1). 

Insofar as the Secretary determines that the eligibility 
requirements under the State plan for medical assist-
ance referred to in subclause (II) are substantially the 
same as the requirements for being treated as a sub-
sidy eligible individual described in paragraph (1), the 
Secretary shall provide for the treatment described in 
such subclause. 

(vi) SPECIAL RULE FOR WIDOWS AND WIDOWERS.— 
Notwithstanding the preceding provisions of this sub-
paragraph, in the case of an individual whose spouse 
dies during the effective period for a determination or 
redetermination that has been made under this sub-
paragraph, such effective period shall be extended 
through the date that is 1 year after the date on which 
the determination or redetermination would (but for 
the application of this clause) otherwise cease to be ef-
fective. 

(C) INCOME DETERMINATIONS.—For purposes of applying 
this section— 

(i) in the case of a part D eligible individual who is 
not treated as a subsidy eligible individual under sub-
paragraph (B)(v), income shall be determined in the 
manner described in section 1905(p)(1)(B), without re-
gard to the application of section 1902(r)(2) and except 
that support and maintenance furnished in kind shall 
not be counted as income; and 

(ii) the term ‘‘poverty line’’ has the meaning given 
such term in section 673(2) of the Community Services 
Block Grant Act (42 U.S.C. 9902(2)), including any re-
vision required by such section. 

Nothing in clause (i) shall be construed to affect the appli-
cation of section 1902(r)(2) for the determination of eligi-
bility for medical assistance under title XIX. 

(D) RESOURCE STANDARD APPLIED TO FULL LOW-INCOME 
SUBSIDY TO BE BASED ON THREE TIMES SSI RESOURCE 
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STANDARD.—The resources requirement of this subpara-
graph is that an individual’s resources (as determined 
under section 1613 for purposes of the supplemental secu-
rity income program subject to the life insurance policy ex-
clusion provided under subparagraph (G)) do not exceed— 

(i) for 2006 three times the maximum amount of re-
sources that an individual may have and obtain bene-
fits under that program; and 

(ii) for a subsequent year the resource limitation es-
tablished under this clause for the previous year in-
creased by the annual percentage increase in the con-
sumer price index (all items; U.S. city average) as of 
September of such previous year. 

Any resource limitation established under clause (ii) that 
is not a multiple of $10 shall be rounded to the nearest 
multiple of $10. 

(E) ALTERNATIVE RESOURCE STANDARD.— 
(i) IN GENERAL.—The resources requirement of this 

subparagraph is that an individual’s resources (as de-
termined under section 1613 for purposes of the sup-
plemental security income program subject to the life 
insurance policy exclusion provided under subpara-
graph (G)) do not exceed— 

(I) for 2006, $10,000 (or $20,000 in the case of 
the combined value of the individual’s assets or 
resources and the assets or resources of the indi-
vidual’s spouse); and 

(II) for a subsequent year the dollar amounts 
specified in this subclause (or subclause (I)) for 
the previous year increased by the annual per-
centage increase in the consumer price index (all 
items; U.S. city average) as of September of such 
previous year. 

Any dollar amount established under subclause (II) 
that is not a multiple of $10 shall be rounded to the 
nearest multiple of $10. 

(ii) USE OF SIMPLIFIED APPLICATION FORM AND PROC-
ESS.—The Secretary, jointly with the Commissioner of 
Social Security, shall— 

(I) develop a model, simplified application form 
and process consistent with clause (iii) for the de-
termination and verification of a part D eligible 
individual’s assets or resources under this sub-
paragraph; and 

(II) provide such form to States. 
(iii) DOCUMENTATION AND SAFEGUARDS.—Under such 

process— 
(I) the application form shall consist of an attes-

tation under penalty of perjury regarding the level 
of assets or resources (or combined assets and re-
sources in the case of a married part D eligible in-
dividual) and valuations of general classes of as-
sets or resources; 
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(II) such form shall be accompanied by copies of 
recent statements (if any) from financial institu-
tions in support of the application; and 

(III) matters attested to in the application shall 
be subject to appropriate methods of verification. 

(iv) METHODOLOGY FLEXIBILITY.—The Secretary may 
permit a State in making eligibility determinations for 
premium and cost-sharing subsidies under this section 
to use the same asset or resource methodologies that 
are used with respect to eligibility for medical assist-
ance for medicare cost-sharing described in section 
1905(p) so long as the Secretary determines that the 
use of such methodologies will not result in any sig-
nificant differences in the number of individuals deter-
mined to be subsidy eligible individuals. 

(F) TREATMENT OF TERRITORIAL RESIDENTS.—In the case 
of a part D eligible individual who is not a resident of the 
50 States or the District of Columbia, the individual is not 
eligible to be a subsidy eligible individual under this sec-
tion but may be eligible for financial assistance with pre-
scription drug expenses under section 1935(e). 

(G) LIFE INSURANCE POLICY EXCLUSION.—In determining 
the resources of an individual (and the eligible spouse of 
the individual, if any) under section 1613 for purposes of 
subparagraphs (D) and (E) no part of the value of any life 
insurance policy shall be taken into account. 

(4) INDEXING DOLLAR AMOUNTS.— 
(A) COPAYMENT FOR LOWEST INCOME DUAL ELIGIBLE INDI-

VIDUALS.—The dollar amounts applied under paragraph 
(1)(D)(ii)— 

(i) for 2007 shall be the dollar amounts specified in 
such paragraph increased by the annual percentage 
increase in the consumer price index (all items; U.S. 
city average) as of September of such previous year; or 

(ii) for a subsequent year shall be the dollar 
amounts specified in this clause (or clause (i)) for the 
previous year increased by the annual percentage in-
crease in the consumer price index (all items; U.S. city 
average) as of September of such previous year. 

Any amount established under clause (i) or (ii), that is 
based on an increase of $1 or $3, that is not a multiple of 
5 cents or 10 cents, respectively, shall be rounded to the 
nearest multiple of 5 cents or 10 cents, respectively. 

(B) REDUCED DEDUCTIBLE.—The dollar amount applied 
under paragraph (2)(B)— 

(i) for 2007 shall be the dollar amount specified in 
such paragraph increased by the annual percentage 
increase described in section 1860D–2(b)(6) for 2007; 
or 

(ii) for a subsequent year shall be the dollar amount 
specified in this clause (or clause (i)) for the previous 
year increased by the annual percentage increase de-
scribed in section 1860D–2(b)(6) for the year involved. 
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Any amount established under clause (i) or (ii) that is not 
a multiple of $1 shall be rounded to the nearest multiple 
of $1. 

(5) WAIVER OF DE MINIMIS PREMIUMS.—The Secretary shall, 
under procedures established by the Secretary, permit a pre-
scription drug plan or an MA–PD plan to waive the monthly 
beneficiary premium for a subsidy eligible individual if the 
amount of such premium is de minimis. If such premium is 
waived under the plan, the Secretary shall not reassign sub-
sidy eligible individuals enrolled in the plan to other plans 
based on the fact that the monthly beneficiary premium under 
the plan was greater than the low-income benchmark premium 
amount. 

(b) PREMIUM SUBSIDY AMOUNT.— 
(1) IN GENERAL.—The premium subsidy amount described in 

this subsection for a subsidy eligible individual residing in a 
PDP region and enrolled in a prescription drug plan or MA– 
PD plan is the low-income benchmark premium amount (as de-
fined in paragraph (2)) for the PDP region in which the indi-
vidual resides or, if greater, the amount specified in paragraph 
(3). 

(2) LOW-INCOME BENCHMARK PREMIUM AMOUNT DEFINED.— 
(A) IN GENERAL.—For purposes of this subsection, the 

term ‘‘low-income benchmark premium amount’’ means, 
with respect to a PDP region in which— 

(i) all prescription drug plans are offered by the 
same PDP sponsor, the weighted average of the 
amounts described in subparagraph (B)(i) for such 
plans; or 

(ii) there are prescription drug plans offered by more 
than one PDP sponsor, the weighted average of 
amounts described in subparagraph (B) for prescrip-
tion drug plans and MA–PD plans described in section 
1851(a)(2)(A)(i) offered in such region. 

(B) PREMIUM AMOUNTS DESCRIBED.—The premium 
amounts described in this subparagraph are, in the case 
of— 

(i) a prescription drug plan that is a basic prescrip-
tion drug plan, the monthly beneficiary premium for 
such plan; 

(ii) a prescription drug plan that provides alter-
native prescription drug coverage the actuarial value 
of which is greater than that of standard prescription 
drug coverage, the portion of the monthly beneficiary 
premium that is attributable to basic prescription drug 
coverage; and 

(iii) an MA–PD plan, the portion of the MA monthly 
prescription drug beneficiary premium that is attrib-
utable to basic prescription drug benefits (described in 
section 1852(a)(6)(B)(ii)) and determined before the ap-
plication of the monthly rebate computed under sec-
tion 1854(b)(1)(C)(i) for that plan and year involved 
and, in the case of a qualifying plan, before the appli-
cation of the increase under section 1853(o) for that 
plan and year involved. 

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00258 Fmt 6659 Sfmt 6601 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



257 

The premium amounts described in this subparagraph do 
not include any amounts attributable to late enrollment 
penalties under section 1860D–13(b). 

(3) ACCESS TO 0 PREMIUM PLAN.—In no case shall the pre-
mium subsidy amount under this subsection for a PDP region 
be less than the lowest monthly beneficiary premium for a pre-
scription drug plan that offers basic prescription drug coverage 
in the region. 

(c) ADMINISTRATION OF SUBSIDY PROGRAM.— 
(1) IN GENERAL.—The Secretary shall provide a process 

whereby, in the case of a part D eligible individual who is de-
termined to be a subsidy eligible individual and who is enrolled 
in a prescription drug plan or is enrolled in an MA–PD plan— 

(A) the Secretary provides for a notification of the PDP 
sponsor or the MA organization offering the plan involved 
that the individual is eligible for a subsidy and the amount 
of the subsidy under subsection (a); 

(B) the sponsor or organization involved reduces the pre-
miums or cost-sharing otherwise imposed by the amount of 
the applicable subsidy and submits to the Secretary infor-
mation on the amount of such reduction; 

(C) the Secretary periodically and on a timely basis re-
imburses the sponsor or organization for the amount of 
such reductions; and 

(D) the Secretary ensures the confidentiality of individ-
ually identifiable information. 

In applying subparagraph (C), the Secretary shall compute re-
ductions based upon imposition under subsections (a)(1)(D) and 
(a)(2)(E) of unreduced copayment amounts applied under such 
subsections. 

(2) USE OF CAPITATED FORM OF PAYMENT.—The reimburse-
ment under this section with respect to cost-sharing subsidies 
may be computed on a capitated basis, taking into account the 
actuarial value of the subsidies and with appropriate adjust-
ments to reflect differences in the risks actually involved. 

(d) FACILITATION OF REASSIGNMENTS.—Beginning not later than 
January 1, 2011, the Secretary shall, in the case of a subsidy eligi-
ble individual who is enrolled in one prescription drug plan and is 
subsequently reassigned by the Secretary to a new prescription 
drug plan, provide the individual, within 30 days of such reassign-
ment, with— 

(1) information on formulary differences between the individ-
ual’s former plan and the plan to which the individual is reas-
signed with respect to the individual’s drug regimens; and 

(2) a description of the individual’s right to request a cov-
erage determination, exception, or reconsideration under sec-
tion 1860D–4(g), bring an appeal under section 1860D–4(h), or 
resolve a grievance under section 1860D–4(f). 

(e) LIMITED INCOME NEWLY ELIGIBLE TRANSITION PROGRAM.— 
(1) IN GENERAL.—Beginning not later than January 1, 2021, 

the Secretary shall carry out a program to provide transitional 
coverage for covered part D drugs for LI NET eligible individ-
uals in accordance with this subsection. 
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(2) LI NET ELIGIBLE INDIVIDUAL DEFINED.—For purposes of 
this subsection, the term ‘‘LI NET eligible individual’’ means a 
part D eligible individual who— 

(A) meets the requirements of clauses (ii) and (iii) of sub-
section (a)(3)(A); and 

(B) has not yet enrolled in a prescription drug plan or an 
MA–PD plan, or, who has so enrolled, but with respect to 
whom coverage under such plan has not yet taken effect. 

(3) TRANSITIONAL COVERAGE.—For purposes of this sub-
section, the term ‘‘transitional coverage’’ means with respect to 
an LI NET eligible individual— 

(A) immediate access to covered part D drugs at the point 
of sale during the period that begins on the first day of the 
month such individual is determined to meet the require-
ments of clauses (ii) and (iii) of subsection (a)(3)(A) and 
ends on the date that coverage under a prescription drug 
plan or MA–PD plan takes effect with respect to such indi-
vidual; and 

(B) in the case of an LI NET eligible individual who is 
a full-benefit dual eligible individual (as defined in section 
1935(c)(6)) or a recipient of supplemental security income 
benefits under title XVI, retroactive coverage (in the form of 
reimbursement of the amounts that would have been paid 
under this part had such individual been enrolled in a pre-
scription drug plan or MA–PD plan) of covered part D 
drugs purchased by such individual during the period that 
begins on the date that is the later of— 

(i) the date that such individual was first eligible for 
a low-income subsidy under this part; or 

(ii) the date that is 36 months prior to the date such 
individual enrolls in a prescription drug plan or MA– 
PD plan, 

and ends on the date that coverage under such plan takes 
effect. 

(4) PROGRAM ADMINISTRATION.— 
(A) SINGLE POINT OF CONTACT.—The Secretary shall, to 

the extent feasible, administer the program under this sub-
section through a contract with a single program adminis-
trator. 

(B) BENEFIT DESIGN.—The Secretary shall ensure that 
the transitional coverage provided to LI NET eligible indi-
viduals under this subsection— 

(i) provides access to all covered part D drugs under 
an open formulary; 

(ii) permits all pharmacies determined by the Sec-
retary to be in good standing to process claims under 
the program; 

(iii) is consistent with such requirements as the Sec-
retary considers necessary to improve patient safety 
and ensure appropriate dispensing of medication; and 

(iv) meets such other requirements as the Secretary 
may establish. 

(5) RELATIONSHIP TO OTHER PROVISIONS OF THIS TITLE; WAIV-
ER AUTHORITY.— 
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(A) IN GENERAL.—The following provisions shall not 
apply with respect to the program under this subsection: 

(i) Paragraphs (1) and (3)(B) of section 1860D–4(a) 
(relating to dissemination of general information; 
availability of information on changes in formulary 
through the internet). 

(ii) Subparagraphs (A) and (B) of section 1860D– 
4(b)(3) (relating to requirements on development and 
application of formularies; formulary development). 

(iii) Paragraphs (1)(C) and (2) of section 1860D–4(c) 
(relating to medication therapy management program). 

(B) WAIVER AUTHORITY.—The Secretary may waive such 
other requirements of title XI and this title as may be nec-
essary to carry out the purposes of the program established 
under this subsection. 

ø(e)¿ (f) RELATION TO MEDICAID PROGRAM.—For special provi-
sions under the medicaid program relating to medicare prescription 
drug benefits, see section 1935. 

* * * * * * * 

PART E—MISCELLANEOUS PROVISIONS 

* * * * * * * 

PAYMENT TO HOSPITALS FOR INPATIENT HOSPITAL SERVICES 

SEC. 1886. (a)(1)(A)(i) The Secretary, in determining the amount 
of the payments that may be made under this title with respect to 
operating costs of inpatient hospital services (as defined in para-
graph (4)) shall not recognize as reasonable (in the efficient deliv-
ery of health services) costs for the provision of such services by a 
hospital for a cost reporting period to the extent such costs exceed 
the applicable percentage (as determined under clause (ii)) of the 
average of such costs for all hospitals in the same grouping as such 
hospital for comparable time periods. 

(ii) For purposes of clause (i), the applicable percentage for hos-
pital cost reporting periods beginning— 

(I) on or after October 1, 1982, and before October 1, 1983, 
is 120 percent; 

(II) on or after October 1, 1983, and before October 1, 1984, 
is 115 percent; and 

(III) on or after October 1, 1984, is 110 percent. 
(B)(i) For purposes of subparagraph (A) the Secretary shall estab-

lish case mix indexes for all short- term hospitals, and shall set 
limits for each hospital based upon the general mix of types of 
medical cases with respect to which such hospital provides services 
for which payment may be made under this title. 

(ii) The Secretary shall set such limits for a cost reporting period 
of a hospital— 

(I) by updating available data for a previous period to the 
immediate preceding cost reporting period by the estimated av-
erage rate of change of hospital costs industry-wide, and 

(II) by projecting for the cost reporting period by the applica-
ble percentage increase (as defined in subsection (b)(3)(B)). 

(C) The limitation established under subparagraph (A) for any 
hospital shall in no event be lower than the allowable operating 
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costs of inpatient hospital services (as defined in paragraph (4)) 
recognized under this title for such hospital for such hospital’s last 
cost reporting period prior to the hospital’s first cost reporting pe-
riod for which this section is in effect. 

(D) Subparagraph (A) shall not apply to cost reporting periods 
beginning on or after October 1, 1983. 

(2) The Secretary shall provide for such exemptions from, and ex-
ceptions and adjustments to, the limitation established under para-
graph (1)(A) as he deems appropriate, including those which he 
deems necessary to take into account— 

(A) the special needs of sole community hospitals, of new 
hospitals, of risk based health maintenance organizations, and 
of hospitals which provide atypical services or essential com-
munity services, and to take into account extraordinary cir-
cumstances beyond the hospital’s control, medical and para-
medical education costs, significantly fluctuating population in 
the service area of the hospital, and unusual labor costs, 

(B) the special needs of psychiatric hospitals and of public or 
other hospitals that serve a significantly disproportionate num-
ber of patients who have low income or are entitled to benefits 
under part A of this title, and 

(C) a decrease in the inpatient hospital services that a hos-
pital provides and that are customarily provided directly by 
similar hospitals which results in a significant distortion in the 
operating costs of inpatient hospital services. 

(3) The limitation established under paragraph (1)(A) shall not 
apply with respect to any hospital which— 

(A) is located outside of a standard metropolitan statistical 
area, and 

(B)(i) has less than 50 beds, and 
(ii) was in operation and had less than 50 beds on the date 

of the enactment of this section. 
(4) For purposes of this section, the term ‘‘operating costs of inpa-

tient hospital services’’ includes all routine operating costs, ancil-
lary service operating costs, and special care unit operating costs 
with respect to inpatient hospital services as such costs are deter-
mined on an average per admission or per discharge basis (as de-
termined by the Secretary), and includes the costs of all services 
for which payment may be made under this title that are provided 
by the hospital (or by an entity wholly owned or operated by the 
hospital) to the patient during the 3 days (or, in the case of a hos-
pital that is not a subsection (d) hospital, during the 1 day) imme-
diately preceding the date of the patient’s admission if such serv-
ices are diagnostic services (including clinical diagnostic laboratory 
tests) or are other services related to the admission (as defined by 
the Secretary). Such term does not include costs of approved edu-
cational activities, a return on equity capital, other capital-related 
costs (as defined by the Secretary for periods before October 1, 
1987), or costs with respect to administering blood clotting factors 
to individuals with hemophilia. In applying the first sentence of 
this paragraph, the term ‘‘other services related to the admission’’ 
includes all services that are not diagnostic services (other than 
ambulance and maintenance renal dialysis services) for which pay-
ment may be made under this title that are provided by a hospital 
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(or an entity wholly owned or operated by the hospital) to a pa-
tient— 

(A) on the date of the patient’s inpatient admission; or 
(B) during the 3 days (or, in the case of a hospital that is 

not a subsection (d) hospital, during the 1 day) immediately 
preceding the date of such admission unless the hospital dem-
onstrates (in a form and manner, and at a time, specified by 
the Secretary) that such services are not related (as deter-
mined by the Secretary) to such admission. 

(b)(1) Notwithstanding section 1814(b) but subject to the provi-
sions of section 1813, if the operating costs of inpatient hospital 
services (as defined in subsection (a)(4)) of a hospital (other than 
a subsection (d) hospital, as defined in subsection (d)(1)(B) and 
other than a rehabilitation facility described in subsection (j)(1)) for 
a cost reporting period subject to this paragraph— 

(A) are less than or equal to the target amount (as defined 
in paragraph (3)) for that hospital for that period, the amount 
of the payment with respect to such operating costs payable 
under part A on a per discharge or per admission basis (as the 
case may be) shall be equal to the amount of such operating 
costs, plus— 

(i) 15 percent of the amount by which the target amount 
exceeds the amount of the operating costs, or 

(ii) 2 percent of the target amount, 
whichever is less; 

(B) are greater than the target amount but do not exceed 110 
percent of the target amount, the amount of the payment with 
respect to those operating costs payable under part A on a per 
discharge basis shall equal the target amount; or 

(C) are greater than 110 percent of the target amount, the 
amount of the payment with respect to such operating costs 
payable under part A on a per discharge or per admission basis 
(as the case may be) shall be equal to (i) the target amount, 
plus (ii) in the case of cost reporting periods beginning on or 
after October 1, 1991, an additional amount equal to 50 per-
cent of the amount by which the operating costs exceed 110 
percent of the target amount (except that such additional 
amount may not exceed 10 percent of the target amount) after 
any exceptions or adjustments are made to such target amount 
for the cost reporting period; 

plus the amount, if any, provided under paragraph (2), except that 
in no case may the amount payable under this title (other than on 
the basis of a DRG prospective payment rate determined under 
subsection (d)) with respect to operating costs of inpatient hospital 
services exceed the maximum amount payable with respect to such 
costs pursuant to subsection (a). 

(2)(A) Except as provided in subparagraph (E), in addition to the 
payment computed under paragraph (1), in the case of an eligible 
hospital (described in subparagraph (B)) for a cost reporting period 
beginning on or after October 1, 1997, the amount of payment on 
a per discharge basis under paragraph (1) shall be increased by the 
lesser of— 

(i) 50 percent of the amount by which the operating costs are 
less than the expected costs (as defined in subparagraph (D)) 
for the period; or 
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(ii) 1 percent of the target amount for the period. 
(B) For purposes of this paragraph, an ‘‘eligible hospital’’ means 

with respect to a cost reporting period, a hospital— 
(i) that has received payments under this subsection for at 

least 3 full cost reporting periods before that cost reporting pe-
riod, and 

(ii) whose operating costs for the period are less than the 
least of its target amount, its trended costs (as defined in sub-
paragraph (C)), or its expected costs (as defined in subpara-
graph (D)) for the period. 

(C) For purposes of subparagraph (B)(ii), the term ‘‘trended costs’’ 
means for a hospital cost reporting period ending in a fiscal year— 

(i) in the case of a hospital for which its cost reporting period 
ending in fiscal year 1996 was its third or subsequent full cost 
reporting period for which it receives payments under this sub-
section, the lesser of the operating costs or target amount for 
that hospital for its cost reporting period ending in fiscal year 
1996, or 

(ii) in the case of any other hospital, the operating costs for 
that hospital for its third full cost reporting period for which 
it receives payments under this subsection, 

increased (in a compounded manner) for each succeeding fiscal year 
(through the fiscal year involved) by the market basket percentage 
increase for the fiscal year. 

(D) For purposes of this paragraph, the term ‘‘expected costs’’, 
with respect to the cost reporting period ending in a fiscal year, 
means the lesser of the operating costs of inpatient hospital serv-
ices or target amount per discharge for the previous cost reporting 
period updated by the market basket percentage increase (as de-
fined in paragraph (3)(B)(iii)) for the fiscal year. 

(E)(i) In the case of an eligible hospital that is a hospital or unit 
that is within a class of hospital described in clause (ii) with a 12- 
month cost reporting period beginning before the enactment of this 
subparagraph, in determining the amount of the increase under 
subparagraph (A), the Secretary shall substitute for the percentage 
of the target amount applicable under subparagraph (A)(ii)— 

(I) for a cost reporting period beginning on or after October 
1, 2000, and before September 30, 2001, 1.5 percent; and 

(II) for a cost reporting period beginning on or after October 
1, 2001, and before September 30, 2002, 2 percent. 

(ii) For purposes of clause (i), each of the following shall be treat-
ed as a separate class of hospital: 

(I) Hospitals described in clause (i) of subsection (d)(1)(B) 
and psychiatric units described in the matter following clause 
(v) of such subsection. 

(II) Hospitals described in clause (iv) of such subsection. 
(3)(A) Except as provided in subparagraph (C) and succeeding 

subparagraphs and in paragraph (7)(A)(ii), for purposes of this sub-
section, the term ‘‘target amount’’ means, with respect to a hospital 
for a particular 12-month cost reporting period— 

(i) in the case of the first such reporting period for which this 
subsection is in effect, the allowable operating costs of inpa-
tient hospital services (as defined in subsection (a)(4)) recog-
nized under this title for such hospital for the preceding 12- 
month cost reporting period, and 
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(ii) in the case of a later reporting period, the target amount 
for the preceding 12-month cost reporting period, 

increased by the applicable percentage increase under subpara-
graph (B) for that particular cost reporting period. 

(B)(i) For purposes of subsection (d) and subsection (j) for dis-
charges occurring during a fiscal year, the ‘‘applicable percentage 
increase’’ shall be— 

(I) for fiscal year 1986, 1⁄2 percent, 
(II) for fiscal year 1987, 1.15 percent, 
(III) for fiscal year 1988, 3.0 percent for hospitals located in 

a rural area, 1.5 percent for hospitals located in a large urban 
area (as defined in subsection (d)(2)(D)), and 1.0 percent for 
hospitals located in other urban areas, 

(IV) for fiscal year 1989, the market basket percentage in-
crease minus 1.5 percentage points for hospitals located in a 
rural area, the market basket percentage increase minus 2.0 
percentage points for hospitals located in a large urban area, 
and the market basket percentage increase minus 2.5 percent-
age points for hospitals located in other urban areas, 

(V) for fiscal year 1990, the market basket percentage in-
crease plus 4.22 percentage points for hospitals located in a 
rural area, the market basket percentage increase plus 0.12 
percentage points for hospitals located in a large urban area, 
and the market basket percentage increase minus 0.53 per-
centage points for hospitals located in other urban areas, 

(VI) for fiscal year 1991, the market basket percentage in-
crease minus 2.0 percentage points for hospitals in a large 
urban or other urban area, and the market basket percentage 
increase minus 0.7 percentage point for hospitals located in a 
rural area, 

(VII) for fiscal year 1992, the market basket percentage in-
crease minus 1.6 percentage points for hospitals in a large 
urban or other urban area, and the market basket percentage 
increase minus 0.6 percentage point for hospitals located in a 
rural area, 

(VIII) for fiscal year 1993, the market basket percentage in-
crease minus 1.55 percentage point for hospitals in a large 
urban or other urban area, and the market basket percentage 
increase minus 0.55 for hospitals located in a rural area, 

(IX) for fiscal year 1994, the market basket percentage in-
crease minus 2.5 percentage points for hospitals located in a 
large urban or other urban area, and the market basket per-
centage increase minus 1.0 percentage point for hospitals lo-
cated in a rural area, 

(X) for fiscal year 1995, the market basket percentage in-
crease minus 2.5 percentage points for hospitals located in a 
large urban or other urban area, and such percentage increase 
for hospitals located in a rural area as will provide for the av-
erage standardized amount determined under subsection 
(d)(3)(A) for hospitals located in a rural area being equal to 
such average standardized amount for hospitals located in an 
urban area (other than a large urban area), 

(XI) for fiscal year 1996, the market basket percentage in-
crease minus 2.0 percentage points for hospitals in all areas, 
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(XII) for fiscal year 1997, the market basket percentage in-
crease minus 0.5 percentage point for hospitals in all areas, 

(XIII) for fiscal year 1998, 0 percent, 
(XIV) for fiscal year 1999, the market basket percentage in-

crease minus 1.9 percentage points for hospitals in all areas, 
(XV) for fiscal year 2000, the market basket percentage in-

crease minus 1.8 percentage points for hospitals in all areas, 
(XVI) for fiscal year 2001, the market basket percentage in-

crease for hospitals in all areas, 
(XVII) for fiscal year 2002, the market basket percentage in-

crease minus 0.55 percentage points for hospitals in all areas, 
(XVIII) for fiscal year 2003, the market basket percentage in-

crease minus 0.55 percentage points for hospitals in all areas, 
(XIX) for each of fiscal years 2004 through 2006, subject to 

clause (vii), the market basket percentage increase for hos-
pitals in all areas; and 

(XX) for each subsequent fiscal year, subject to clauses (viii), 
(ix), (xi), and (xii), the market basket percentage increase for 
hospitals in all areas. 

(ii) For purposes of subparagraphs (A) and (E), the ‘‘applicable 
percentage increase’’ for 12-month cost reporting periods beginning 
during— 

(I) fiscal year 1986, is 0.5 percent, 
(II) fiscal year 1987, is 1.15 percent, 
(III) fiscal year 1988, is the market basket percentage in-

crease minus 2.0 percentage points, 
(IV) a subsequent fiscal year ending on or before September 

30, 1993, is the market basket percentage increase, 
(V) fiscal years 1994 through 1997, is the market basket per-

centage increase minus the applicable reduction (as defined in 
clause (v)(II)), or in the case of a hospital for a fiscal year for 
which the hospital’s update adjustment percentage (as defined 
in clause (v)(I)) is at least 10 percent, the market basket per-
centage increase, 

(VI) for fiscal year 1998, is 0 percent, 
(VII) for fiscal years 1999 through 2002, is the applicable up-

date factor specified under clause (vi) for the fiscal year, and 
(VIII) subsequent fiscal years is the market basket percent-

age increase. 
(iii) For purposes of this subparagraph, the term ‘‘market basket 

percentage increase’’ means, with respect to cost reporting periods 
and discharges occurring in a fiscal year, the percentage, estimated 
by the Secretary before the beginning of the period or fiscal year, 
by which the cost of the mix of goods and services (including per-
sonnel costs but excluding nonoperating costs) comprising routine, 
ancillary, and special care unit inpatient hospital services, based on 
an index of appropriately weighted indicators of changes in wages 
and prices which are representative of the mix of goods and serv-
ices included in such inpatient hospital services, for the period or 
fiscal year will exceed the cost of such mix of goods and services 
for the preceding 12-month cost reporting period or fiscal year. 

(iv) For purposes of subparagraphs (C) and (D), the ‘‘applicable 
percentage increase’’ is— 
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(I) for 12-month cost reporting periods beginning during fis-
cal years 1986 through 1993, the applicable percentage in-
crease specified in clause (ii), 

(II) for fiscal year 1994, the market basket percentage in-
crease minus 2.3 percentage points (adjusted to exclude any 
portion of a cost reporting period beginning during fiscal year 
1993 for which the applicable percentage increase is deter-
mined under subparagraph (I)), 

(III) for fiscal year 1995, the market basket percentage in-
crease minus 2.2 percentage points, and 

(IV) for fiscal year 1996 and each subsequent fiscal year, the 
applicable percentage increase under clause (i). 

(v) For purposes of clause (ii)(V)— 
(I) a hospital’s ‘‘update adjustment percentage’’ for a fiscal 

year is the percentage by which the hospital’s allowable oper-
ating costs of inpatient hospital services recognized under this 
title for the cost reporting period beginning in fiscal year 1990 
exceeds the hospital’s target amount (as determined under sub-
paragraph (A)) for such cost reporting period, increased for 
each fiscal year (beginning with fiscal year 1994) by the sum 
of any of the hospital’s applicable reductions under subclause 
(V) for previous fiscal years; and 

(II) the ‘‘applicable reduction’’ with respect to a hospital for 
a fiscal year is the lesser of 1 percentage point or the percent-
age point difference between 10 percent and the hospital’s up-
date adjustment percentage for the fiscal year. 

(vi) For purposes of clause (ii)(VII) for a fiscal year, if a hospital’s 
allowable operating costs of inpatient hospital services recognized 
under this title for the most recent cost reporting period for which 
information is available— 

(I) is equal to, or exceeds, 110 percent of the hospital’s target 
amount (as determined under subparagraph (A)) for such cost 
reporting period, the applicable update factor specified under 
this clause is the market basket percentage; 

(II) exceeds 100 percent, but is less than 110 percent, of such 
target amount for the hospital, the applicable update factor 
specified under this clause is 0 percent or, if greater, the mar-
ket basket percentage minus 0.25 percentage points for each 
percentage point by which such allowable operating costs (ex-
pressed as a percentage of such target amount) is less than 110 
percent of such target amount; 

(III) is equal to, or less than 100 percent, but exceeds 2⁄3 of 
such target amount for the hospital, the applicable update fac-
tor specified under this clause is 0 percent or, if greater, the 
market basket percentage minus 2.5 percentage points; or 

(IV) does not exceed 2⁄3 of such target amount for the hos-
pital, the applicable update factor specified under this clause 
is 0 percent. 

(vii)(I) For purposes of clause (i)(XIX) for fiscal years 2005 and 
2006, in a case of a subsection (d) hospital that does not submit 
data to the Secretary in accordance with subclause (II) with respect 
to such a fiscal year, the applicable percentage increase under such 
clause for such fiscal year shall be reduced by 0.4 percentage 
points. Such reduction shall apply only with respect to the fiscal 
year involved, and the Secretary shall not take into account such 
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reduction in computing the applicable percentage increase under 
clause (i)(XIX) for a subsequent fiscal year. 

(II) For fiscal years 2005 and 2006, each subsection (d) hospital 
shall submit to the Secretary quality data (for a set of 10 indicators 
established by the Secretary as of November 1, 2003) that relate 
to the quality of care furnished by the hospital in inpatient settings 
in a form and manner, and at a time, specified by the Secretary 
for purposes of this clause, but with respect to fiscal year 2005, the 
Secretary shall provide for a 30-day grace period for the submission 
of data by a hospital. 

(viii)(I) For purposes of clause (i) for fiscal year 2007 and each 
subsequent fiscal year, in the case of a subsection (d) hospital that 
does not submit, to the Secretary in accordance with this clause, 
data required to be submitted on measures selected under this 
clause with respect to such a fiscal year, the applicable percentage 
increase under clause (i) for such fiscal year shall be reduced by 2.0 
percentage points (or, beginning with fiscal year 2015, by one-quar-
ter of such applicable percentage increase (determined without re-
gard to clause (ix), (xi), or (xii))). Such reduction shall apply only 
with respect to the fiscal year involved and the Secretary shall not 
take into account such reduction in computing the applicable per-
centage increase under clause (i) for a subsequent fiscal year, and 
the Secretary and the Medicare Payment Advisory Commission 
shall carry out the requirements under section 5001(b) of the Def-
icit Reduction Act of 2005. 

(II) Each subsection (d) hospital shall submit data on measures 
selected under this clause to the Secretary in a form and manner, 
and at a time, specified by the Secretary for purposes of this 
clause. The Secretary may require hospitals to submit data on 
measures that are not used for the determination of value-based in-
centive payments under subsection (o). 

(III) The Secretary shall expand, beyond the measures specified 
under clause (vii)(II) and consistent with the succeeding sub-
clauses, the set of measures that the Secretary determines to be 
appropriate for the measurement of the quality of care (including 
medication errors) furnished by hospitals in inpatient settings. 

(IV) Effective for payments beginning with fiscal year 2007, in 
expanding the number of measures under subclause (III), the Sec-
retary shall begin to adopt the baseline set of performance meas-
ures as set forth in the November 2005 report by the Institute of 
Medicine of the National Academy of Sciences under section 238(b) 
of the Medicare Prescription Drug, Improvement, and Moderniza-
tion Act of 2003. 

(V) Effective for payments for fiscal years 2008 through 2012, the 
Secretary shall add other measures that reflect consensus among 
affected parties and, to the extent feasible and practicable, shall in-
clude measures set forth by one or more national consensus build-
ing entities. 

(VI) For purposes of this clause and clause (vii), the Secretary 
may replace any measures or indicators in appropriate cases, such 
as where all hospitals are effectively in compliance or the measures 
or indicators have been subsequently shown not to represent the 
best clinical practice. 

(VII) The Secretary shall establish procedures for making infor-
mation regarding measures submitted under this clause available 

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00268 Fmt 6659 Sfmt 6601 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



267 

to the public. Such procedures shall ensure that a hospital has the 
opportunity to review the data that are to be made public with re-
spect to the hospital prior to such data being made public. The Sec-
retary shall report quality measures of process, structure, outcome, 
patients’ perspectives on care, efficiency, and costs of care that re-
late to services furnished in inpatient settings in hospitals on the 
Internet website of the Centers for Medicare & Medicaid Services. 

(VIII) Effective for payments beginning with fiscal year 2013, 
with respect to quality measures for outcomes of care, the Sec-
retary shall provide for such risk adjustment as the Secretary de-
termines to be appropriate to maintain incentives for hospitals to 
treat patients with severe illnesses or conditions. 

(IX)(aa) Subject to item (bb), effective for payments beginning 
with fiscal year 2013, each measure specified by the Secretary 
under this clause shall be endorsed by the entity with a contract 
under section 1890(a). 

(bb) In the case of a specified area or medical topic determined 
appropriate by the Secretary for which a feasible and practical 
measure has not been endorsed by the entity with a contract under 
section 1890(a), the Secretary may specify a measure that is not so 
endorsed as long as due consideration is given to measures that 
have been endorsed or adopted by a consensus organization identi-
fied by the Secretary. 

(X) To the extent practicable, the Secretary shall, with input 
from consensus organizations and other stakeholders, take steps to 
ensure that the measures specified by the Secretary under this 
clause are coordinated and aligned with quality measures applica-
ble to— 

(aa) physicians under section 1848(k); and 
(bb) other providers of services and suppliers under this title. 

(XI) The Secretary shall establish a process to validate measures 
specified under this clause as appropriate. Such process shall in-
clude the auditing of a number of randomly selected hospitals suffi-
cient to ensure validity of the reporting program under this clause 
as a whole and shall provide a hospital with an opportunity to ap-
peal the validation of measures reported by such hospital. 

(XII)(aa) With respect to a Hospital Consumer Assessment of 
Healthcare Providers and Systems survey (or a successor survey) 
conducted on or after January 1, 2020, such survey may not in-
clude questions about communication by hospital staff with an indi-
vidual about such individual’s pain unless such questions take into 
account, as applicable, whether an individual experiencing pain 
was informed about risks associated with the use of opioids and 
about non-opioid alternatives for the treatment of pain. 

(bb) The Secretary shall not include on the Hospital Compare 
internet website any measures based on the questions appearing on 
the Hospital Consumer Assessment of Healthcare Providers and 
Systems survey in 2018 or 2019 about communication by hospital 
staff with an individual about such individual’s pain. 

(ix)(I) For purposes of clause (i) for fiscal year 2015 and each sub-
sequent fiscal year, in the case of an eligible hospital (as defined 
in subsection (n)(6)(B)) that is not a meaningful EHR user (as de-
fined in subsection (n)(3)) for an EHR reporting period for such fis-
cal year, three-quarters of the applicable percentage increase other-
wise applicable under clause (i) (determined without regard to 
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clause (viii), (xi), or (xii)) for such fiscal year shall be reduced by 
331⁄3 percent for fiscal year 2015, 662⁄3 percent for fiscal year 2016, 
and 100 percent for fiscal year 2017 and each subsequent fiscal 
year. Such reduction shall apply only with respect to the fiscal year 
involved and the Secretary shall not take into account such reduc-
tion in computing the applicable percentage increase under clause 
(i) for a subsequent fiscal year. 

(II) The Secretary may, on a case-by-case basis (and, with respect 
to the application of subclause (I) for fiscal year 2017, for categories 
of subsection (d) hospitals, as established by the Secretary and 
posted on the Internet website of the Centers for Medicare & Med-
icaid Services prior to December 15, 2015, an application for which 
must be submitted to the Secretary by not later than April 1, 
2016), exempt an eligible hospital from the application of subclause 
(I) with respect to a fiscal year if the Secretary determines, subject 
to annual renewal, that requiring such hospital to be a meaningful 
EHR user during such fiscal year would result in a significant 
hardship, such as in the case of a hospital in a rural area without 
sufficient Internet access. The Secretary shall exempt an eligible 
hospital from the application of the payment adjustment under 
subclause (I) with respect to a fiscal year, subject to annual re-
newal, if the Secretary determines that compliance with the re-
quirement for being a meaningful EHR user is not possible because 
the certified EHR technology used by such hospital is decertified 
under a program kept or recognized pursuant to section 3001(c)(5) 
of the Public Health Service Act. In no case may a hospital be 
granted an exemption under this subclause for more than 5 years. 

(III) For fiscal year 2015 and each subsequent fiscal year, a State 
in which hospitals are paid for services under section 1814(b)(3) 
shall adjust the payments to each subsection (d) hospital in the 
State that is not a meaningful EHR user (as defined in subsection 
(n)(3)) in a manner that is designed to result in an aggregate re-
duction in payments to hospitals in the State that is equivalent to 
the aggregate reduction that would have occurred if payments had 
been reduced to each subsection (d) hospital in the State in a man-
ner comparable to the reduction under the previous provisions of 
this clause. The State shall report to the Secretary the methodology 
it will use to make the payment adjustment under the previous 
sentence. 

(IV) For purposes of this clause, the term ‘‘EHR reporting period’’ 
means, with respect to a fiscal year, any period (or periods) as spec-
ified by the Secretary. 

(x)(I) The Secretary shall develop standard Internet website re-
ports tailored to meet the needs of various stakeholders such as 
hospitals, patients, researchers, and policymakers. The Secretary 
shall seek input from such stakeholders in determining the type of 
information that is useful and the formats that best facilitate the 
use of the information. 

(II) The Secretary shall modify the Hospital Compare Internet 
website to make the use and navigation of that website readily 
available to individuals accessing it. 

(xi)(I) For 2012 and each subsequent fiscal year, after deter-
mining the applicable percentage increase described in clause (i) 
and after application of clauses (viii) and (ix), such percentage in-
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crease shall be reduced by the productivity adjustment described in 
subclause (II). 

(II) The productivity adjustment described in this subclause, with 
respect to a percentage, factor, or update for a fiscal year, year, 
cost reporting period, or other annual period, is a productivity ad-
justment equal to the 10-year moving average of changes in annual 
economy-wide private nonfarm business multi-factor productivity 
(as projected by the Secretary for the 10-year period ending with 
the applicable fiscal year, year, cost reporting period, or other an-
nual period). 

(III) The application of subclause (I) may result in the applicable 
percentage increase described in clause (i) being less than 0.0 for 
a fiscal year, and may result in payment rates under this section 
for a fiscal year being less than such payment rates for the pre-
ceding fiscal year. 

(xii) After determining the applicable percentage increase de-
scribed in clause (i), and after application of clauses (viii), (ix), and 
(xi), the Secretary shall reduce such applicable percentage in-
crease— 

(I) for each of fiscal years 2010 and 2011, by 0.25 percentage 
point; 

(II) for each of fiscal years 2012 and 2013, by 0.1 percentage 
point; 

(III) for fiscal year 2014, by 0.3 percentage point; 
(IV) for each of fiscal years 2015 and 2016, by 0.2 percentage 

point; and 
(V) for each of fiscal years 2017, 2018, and 2019, by 0.75 per-

centage point. 
The application of this clause may result in the applicable percent-
age increase described in clause (i) being less than 0.0 for a fiscal 
year, and may result in payment rates under this section for a fis-
cal year being less than such payment rates for the preceding fiscal 
year. 

(C) In the case of a hospital that is a sole community hospital 
(as defined in subsection (d)(5)(D)(iii)), subject to subparagraphs (I) 
and (L), the term ‘‘target amount’’ means— 

(i) with respect to the first 12-month cost reporting period in 
which this subparagraph is applied to the hospital— 

(I) the allowable operating costs of inpatient hospital 
services (as defined in subsection (a)(4)) recognized under 
this title for the hospital for the 12-month cost reporting 
period (in this subparagraph referred to as the ‘‘base cost 
reporting period’’) preceding the first cost reporting period 
for which this subsection was in effect with respect to such 
hospital, increased (in a compounded manner) by— 

(II) the applicable percentage increases applied to such 
hospital under this paragraph for cost reporting periods 
after the base cost reporting period and up to and includ-
ing such first 12-month cost reporting period, 

(ii) with respect to a later cost reporting period beginning be-
fore fiscal year 1994, the target amount for the preceding 12- 
month cost reporting period, increased by the applicable per-
centage increase under subparagraph (B)(iv) for discharges oc-
curring in the fiscal year in which that later cost reporting pe-
riod begins, 
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(iii) with respect to discharges occurring in fiscal year 1994, 
the target amount for the cost reporting period beginning in 
fiscal year 1993 increased by the applicable percentage in-
crease under subparagraph (B)(iv), or 

(iv) with respect to discharges occurring in fiscal year 1995 
and each subsequent fiscal year, the target amount for the pre-
ceding year increased by the applicable percentage increase 
under subparagraph (B)(iv). 

There shall be substituted for the base cost reporting period de-
scribed in clause (i) a hospital’s cost reporting period (if any) begin-
ning during fiscal year 1987 if such substitution results in an in-
crease in the target amount for the hospital. 

(D) For cost reporting periods ending on or before September 30, 
1994, and for cost reporting periods occurring on or after October 
1, 1997, and before October 1, 2022, in the case of a hospital that 
is a medicare-dependent, small rural hospital (as defined in sub-
section (d)(5)(G)), subject to subparagraph (K), the term ‘‘target 
amount’’ means— 

(i) with respect to the first 12-month cost reporting period in 
which this subparagraph is applied to the hospital— 

(I) the allowable operating costs of inpatient hospital 
services (as defined in subsection (a)(4)) recognized under 
this title for the hospital for the 12-month cost reporting 
period (in this subparagraph referred to as the ‘‘base cost 
reporting period’’) preceding the first cost reporting period 
for which this subsection was in effect with respect to such 
hospital, increased (in a compounded manner) by— 

(II) the applicable percentage increases applied to such 
hospital under this paragraph for cost reporting periods 
after the base cost reporting period and up to and includ-
ing such first 12-month cost reporting period, or 

(ii) with respect to a later cost reporting period beginning be-
fore fiscal year 1994, the target amount for the preceding 12- 
month cost reporting period, increased by the applicable per-
centage increase under subparagraph (B)(iv) for discharges oc-
curring in the fiscal year in which that later cost reporting pe-
riod begins, 

(iii) with respect to discharges occurring in fiscal year 1994, 
the target amount for the cost reporting period beginning in 
fiscal year 1993 increased by the applicable percentage in-
crease under subparagraph (B)(iv), and 

(iv) with respect to discharges occurring during fiscal year 
1998 through fiscal year 2022, the target amount for the pre-
ceding year increased by the applicable percentage increase 
under subparagraph (B)(iv). 

There shall be substituted for the base cost reporting period de-
scribed in clause (i) a hospital’s cost reporting period (if any) begin-
ning during fiscal year 1987 if such substitution results in an in-
crease in the target amount for the hospital. 

(E) In the case of a hospital described in clause (v) of subsection 
(d)(1)(B), the term ‘‘target amount’’ means— 

(i) with respect to the first 12-month cost reporting period in 
which this subparagraph is applied to the hospital— 

(I) the allowable operating costs of inpatient hospital 
services (as defined in subsection (a)(4)) recognized under 
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this title for the hospital for the 12-month cost reporting 
period (in this subparagraph referred to as the ‘‘base cost 
reporting period’’) preceding the first cost reporting period 
for which this subsection was in effect with respect to such 
hospital, increased (in a compounded manner) by— 

(II) the sum of the applicable percentage increases ap-
plied to such hospital under this paragraph for cost report-
ing periods after the base cost reporting period and up to 
and including such first 12-month cost reporting period, or 

(ii) with respect to a later cost reporting period, the target 
amount for the preceding 12-month cost reporting period, in-
creased by the applicable percentage increase under subpara-
graph (B)(ii) for that later cost reporting period. 

There shall be substituted for the base cost reporting period de-
scribed in clause (i) a hospital’s cost reporting period (if any) begin-
ning during fiscal year 1987 if such substitution results in an in-
crease in the target amount for the hospital. 

(F)(i) In the case of a hospital (or unit described in the matter 
following clause (v) of subsection (d)(1)(B)) that received payment 
under this subsection for inpatient hospital services furnished dur-
ing cost reporting periods beginning before October 1, 1990, that is 
within a class of hospital described in clause (iii), and that elects 
(in a form and manner determined by the Secretary) this subpara-
graph to apply to the hospital, the target amount for the hospital’s 
12-month cost reporting period beginning during fiscal year 1998 is 
equal to the average described in clause (ii). 

(ii) The average described in this clause for a hospital or unit 
shall be determined by the Secretary as follows: 

(I) The Secretary shall determine the allowable operating 
costs for inpatient hospital services for the hospital or unit for 
each of the 5 cost reporting periods for which the Secretary has 
the most recent settled cost reports as of the date of the enact-
ment of this subparagraph. 

(II) The Secretary shall increase the amount determined 
under subclause (I) for each cost reporting period by the appli-
cable percentage increase under subparagraph (B)(ii) for each 
subsequent cost reporting period up to the cost reporting pe-
riod described in clause (i). 

(III) The Secretary shall identify among such 5 cost reporting 
periods the cost reporting periods for which the amount deter-
mined under subclause (II) is the highest, and the lowest. 

(IV) The Secretary shall compute the averages of the 
amounts determined under subclause (II) for the 3 cost report-
ing periods not identified under subclause (III). 

(iii) For purposes of this subparagraph, each of the following 
shall be treated as a separate class of hospital: 

(I) Hospitals described in clause (i) of subsection (d)(1)(B) 
and psychiatric units described in the matter following clause 
(v) of such subsection. 

(II) Hospitals described in clause (ii) of such subsection and 
rehabilitation units described in the matter following clause (v) 
of such subsection. 

(III) Hospitals described in clause (iii) of such subsection. 
(IV) Hospitals described in clause (iv) of such subsection. 
(V) Hospitals described in clause (v) of such subsection. 
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(G)(i) In the case of a qualified long-term care hospital (as de-
fined in clause (ii)) that elects (in a form and manner determined 
by the Secretary) this subparagraph to apply to the hospital, the 
target amount for the hospital’s 12-month cost reporting period be-
ginning during fiscal year 1998 is equal to the allowable operating 
costs of inpatient hospital services (as defined in subsection (a)(4)) 
recognized under this title for the hospital for the 12-month cost re-
porting period beginning during fiscal year 1996, increased by the 
applicable percentage increase for the cost reporting period begin-
ning during fiscal year 1997. 

(ii) In clause (i), a ‘‘qualified long-term care hospital’’ means, with 
respect to a cost reporting period, a hospital described in clause (iv) 
of subsection (d)(1)(B) during each of the 2 cost reporting periods 
for which the Secretary has the most recent settled cost reports as 
of the date of the enactment of this subparagraph for each of 
which— 

(I) the hospital’s allowable operating costs of inpatient hos-
pital services recognized under this title exceeded 115 percent 
of the hospital’s target amount, and 

(II) the hospital would have a disproportionate patient per-
centage of at least 70 percent (as determined by the Secretary 
under subsection (d)(5)(F)(vi)) if the hospital were a subsection 
(d) hospital. 

(H)(i) In the case of a hospital or unit that is within a class of 
hospital described in clause (iv), for a cost reporting period begin-
ning during fiscal years 1998 through 2002, the target amount for 
such a hospital or unit may not exceed the amount as updated up 
to or for such cost reporting period under clause (ii). 

(ii)(I) In the case of a hospital or unit that is within a class of 
hospital described in clause (iv), the Secretary shall estimate the 
75th percentile of the target amounts for such hospitals within 
such class for cost reporting periods ending during fiscal year 1996, 
as adjusted under clause (iii). 

(II) The Secretary shall update the amount determined under 
subclause (I), for each cost reporting period after the cost reporting 
period described in such subclause and up to the first cost report-
ing period beginning on or after October 1, 1997, by a factor equal 
to the market basket percentage increase. 

(III) For cost reporting periods beginning during each of fiscal 
years 1999 through 2002, subject to subparagraph (J), the Sec-
retary shall update such amount by a factor equal to the market 
basket percentage increase. 

(iii) In applying clause (ii)(I) in the case of a hospital or unit, the 
Secretary shall provide for an appropriate adjustment to the labor- 
related portion of the amount determined under such subparagraph 
to take into account differences between average wage-related costs 
in the area of the hospital and the national average of such costs 
within the same class of hospital. 

(iv) For purposes of this subparagraph, each of the following 
shall be treated as a separate class of hospital: 

(I) Hospitals described in clause (i) of subsection (d)(1)(B) 
and psychiatric units described in the matter following clause 
(v) of such subsection. 
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(II) Hospitals described in clause (ii) of such subsection and 
rehabilitation units described in the matter following clause (v) 
of such subsection. 

(III) Hospitals described in clause (iv) of such subsection. 
(I)(i) Subject to subparagraph (L), for cost reporting periods be-

ginning on or after October 1, 2000, in the case of a sole community 
hospital there shall be substituted for the amount otherwise deter-
mined under subsection (d)(5)(D)(i), if such substitution results in 
a greater amount of payment under this section for the hospital— 

(I) with respect to discharges occurring in fiscal year 2001, 
75 percent of the amount otherwise applicable to the hospital 
under subsection (d)(5)(D)(i) (referred to in this clause as the 
‘‘subsection (d)(5)(D)(i) amount’’) and 25 percent of the rebased 
target amount (as defined in clause (ii)); 

(II) with respect to discharges occurring in fiscal year 2002, 
50 percent of the subsection (d)(5)(D)(i) amount and 50 percent 
of the rebased target amount; 

(III) with respect to discharges occurring in fiscal year 2003, 
25 percent of the subsection (d)(5)(D)(i) amount and 75 percent 
of the rebased target amount; and 

(IV) with respect to discharges occurring after fiscal year 
2003, 100 percent of the rebased target amount. 

(ii) For purposes of this subparagraph, the ‘‘rebased target 
amount’’ has the meaning given the term ‘‘target amount’’ in sub-
paragraph (C) except that— 

(I) there shall be substituted for the base cost reporting pe-
riod the 12-month cost reporting period beginning during fiscal 
year 1996; 

(II) any reference in subparagraph (C)(i) to the ‘‘first cost re-
porting period’’ described in such subparagraph is deemed a 
reference to the first cost reporting period beginning on or after 
October 1, 2000; and 

(III) applicable increase percentage shall only be applied 
under subparagraph (C)(iv) for discharges occurring in fiscal 
years beginning with fiscal year 2002. 

(iii) In no case shall a hospital be denied treatment as a sole 
community hospital or payment (on the basis of a target rate as 
such as a hospital) because data are unavailable for any cost re-
porting period due to changes in ownership, changes in fiscal inter-
mediaries, or other extraordinary circumstances, so long as data for 
at least one applicable base cost reporting period is available. 

(J) For cost reporting periods beginning during fiscal year 2001, 
for a hospital described in subsection (d)(1)(B)(iv)— 

(i) the limiting or cap amount otherwise determined under 
subparagraph (H) shall be increased by 2 percent; and 

(ii) the target amount otherwise determined under subpara-
graph (A) shall be increased by 25 percent (subject to the lim-
iting or cap amount determined under subparagraph (H), as in-
creased by clause (i)). 

(K)(i) With respect to discharges occurring on or after October 1, 
2006, in the case of a medicare-dependent, small rural hospital, for 
purposes of applying subparagraph (D)— 

(I) there shall be substituted for the base cost reporting pe-
riod described in subparagraph (D)(i) the 12-month cost report-
ing period beginning during fiscal year 2002; and 
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(II) any reference in such subparagraph to the ‘‘first cost re-
porting period’’ described in such subparagraph is deemed a 
reference to the first cost reporting period beginning on or after 
October 1, 2006. 

(ii) This subparagraph shall only apply to a hospital if the substi-
tution described in clause (i)(I) results in an increase in the target 
amount under subparagraph (D) for the hospital. 

(L)(i) For cost reporting periods beginning on or after January 1, 
2009, in the case of a sole community hospital there shall be sub-
stituted for the amount otherwise determined under subsection 
(d)(5)(D)(i) of this section, if such substitution results in a greater 
amount of payment under this section for the hospital, the sub-
paragraph (L) rebased target amount. 

(ii) For purposes of this subparagraph, the term ‘‘subparagraph 
(L) rebased target amount’’ has the meaning given the term ‘‘target 
amount’’ in subparagraph (C), except that— 

(I) there shall be substituted for the base cost reporting pe-
riod the 12-month cost reporting period beginning during fiscal 
year 2006; 

(II) any reference in subparagraph (C)(i) to the ‘‘first cost re-
porting period’’ described in such subparagraph is deemed a 
reference to the first cost reporting period beginning on or after 
January 1, 2009; and 

(III) the applicable percentage increase shall only be applied 
under subparagraph (C)(iv) for discharges occurring on or after 
January 1, 2009. 

(4)(A)(i) The Secretary shall provide for an exception and adjust-
ment to (and in the case of a hospital described in subsection 
(d)(1)(B)(iii), may provide an exemption from) the method under 
this subsection for determining the amount of payment to a hos-
pital where events beyond the hospital’s control or extraordinary 
circumstances, including changes in the case mix of such hospital, 
create a distortion in the increase in costs for a cost reporting pe-
riod (including any distortion in the costs for the base period 
against which such increase is measured). The Secretary may pro-
vide for such other exemptions from, and exceptions and adjust-
ments to, such method as the Secretary deems appropriate, includ-
ing the assignment of a new base period which is more representa-
tive, as determined by the Secretary, of the reasonable and nec-
essary cost of inpatient services and including those which he 
deems necessary to take into account a decrease in the inpatient 
hospital services that a hospital provides and that are customarily 
provided directly by similar hospitals which results in a significant 
distortion in the operating costs of inpatient hospital services. The 
Secretary shall announce a decision on any request for an exemp-
tion, exception, or adjustment under this paragraph not later than 
180 days after receiving a completed application from the inter-
mediary for such exemption, exception, or adjustment, and shall in-
clude in such decision a detailed explanation of the grounds on 
which such request was approved or denied. 

(ii) The payment reductions under paragraph (3)(B)(ii)(V) shall 
not be considered by the Secretary in making adjustments pursu-
ant to clause (i). In making such reductions, the Secretary shall 
treat the applicable update factor described in paragraph (3)(B)(vi) 
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for a fiscal year as being equal to the market basket percentage for 
that year. 

(B) In determining under subparagraph (A) whether to assign a 
new base period which is more representative of the reasonable 
and necessary cost to a hospital of providing inpatient services, the 
Secretary shall take into consideration— 

(i) changes in applicable technologies and medical practices, 
or differences in the severity of illness among patients, that in-
crease the hospital’s costs; 

(ii) whether increases in wages and wage-related costs for 
hospitals located in the geographic area in which the hospital 
is located exceed the average of the increases in such costs 
paid by hospitals in the United States; and 

(iii) such other factors as the Secretary considers appropriate 
in determining increases in the hospital’s costs of providing in-
patient services. 

(C) Paragraph (1) shall not apply to payment of hospitals which 
is otherwise determined under paragraph (3) of section 1814(b). 

(5) In the case of any hospital having any cost reporting period 
of other than a 12-month period, the Secretary shall determine the 
12-month period which shall be used for purposes of this section. 

(6) In the case of any hospital which becomes subject to the taxes 
under section 3111 of the Internal Revenue Code of 1954, with re-
spect to any or all of its employees, for part or all of a cost report-
ing period, and was not subject to such taxes with respect to any 
or all of its employees for all or part of the 12-month base cost re-
porting period referred to in subsection (b)(3)(A)(i), the Secretary 
shall provide for an adjustment by increasing the base period 
amount described in such subsection for such hospital by an 
amount equal to the amount of such taxes which would have been 
paid or accrued by such hospital for such base period if such hos-
pital had been subject to such taxes for all of such base period with 
respect to all its employees, minus the amount of any such taxes 
actually paid or accrued for such base period. 

(7)(A) Notwithstanding paragraph (1), in the case of a hospital or 
unit that is within a class of hospital described in subparagraph 
(B) which first receives payments under this section on or after Oc-
tober 1, 1997— 

(i) for each of the first 2 cost reporting periods for which the 
hospital has a settled cost report, the amount of the payment 
with respect to operating costs described in paragraph (1) 
under part A on a per discharge or per admission basis (as the 
case may be) is equal to the lesser of— 

(I) the amount of operating costs for such respective pe-
riod, or 

(II) 110 percent of the national median (as estimated by 
the Secretary) of the target amount for hospitals in the 
same class as the hospital for cost reporting periods ending 
during fiscal year 1996, updated by the hospital market 
basket increase percentage to the fiscal year in which the 
hospital first received payments under this section, as ad-
justed under subparagraph (C); and 

(ii) for purposes of computing the target amount for the sub-
sequent cost reporting period, the target amount for the pre-
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ceding cost reporting period is equal to the amount determined 
under clause (i) for such preceding period. 

(B) For purposes of this paragraph, each of the following shall be 
treated as a separate class of hospital: 

(i) Hospitals described in clause (i) of subsection (d)(1)(B) and 
psychiatric units described in the matter following clause (v) of 
such subsection. 

(ii) Hospitals described in clause (ii) of such subsection and 
rehabilitation units described in the matter following clause (v) 
of such subsection. 

(iii) Hospitals described in clause (iv) of such subsection. 
(C) In applying subparagraph (A)(i)(II) in the case of a hospital 

or unit, the Secretary shall provide for an appropriate adjustment 
to the labor-related portion of the amount determined under such 
subparagraph to take into account differences between average 
wage-related costs in the area of the hospital and the national av-
erage of such costs within the same class of hospital. 

(c)(1) The Secretary may provide, in his discretion, that payment 
with respect to services provided by a hospital in a State may be 
made in accordance with a hospital reimbursement control system 
in a State, rather than in accordance with the other provisions of 
this title, if the chief executive officer of the State requests such 
treatment and if— 

(A) the Secretary determines that the system, if approved 
under this subsection, will apply (i) to substantially all non- 
Federal acute care hospitals (as defined by the Secretary) in 
the State and (ii) to the review of at least 75 percent of all rev-
enues or expenses in the State for inpatient hospital services 
and of revenues or expenses for inpatient hospital services pro-
vided under the State’s plan approved under title XIX; 

(B) the Secretary has been provided satisfactory assurances 
as to the equitable treatment under the system of all entities 
(including Federal and State programs) that pay hospitals for 
inpatient hospital services, of hospital employees, and of hos-
pital patients; 

(C) the Secretary has been provided satisfactory assurances 
that under the system, over 36-month periods (the first such 
period beginning with the first month in which this subsection 
applies to that system in the State), the amount of payments 
made under this title under such system will not exceed the 
amount of payments which would otherwise have been made 
under this title not using such system; 

(D) the Secretary determines that the system will not pre-
clude an eligible organization (as defined in section 1876(b)) 
from negotiating directly with hospitals with respect to the or-
ganization’s rate of payment for inpatient hospital services; 
and 

(E) the Secretary determines that the system requires hos-
pitals to meet the requirement of section 1866(a)(1)(G) and the 
system provides for the exclusion of certain costs in accordance 
with section 1862(a)(14) (except for such waivers thereof as the 
Secretary provides by regulation). 

The Secretary cannot deny the application of a State under this 
subsection on the ground that the State’s hospital reimbursement 
control system is based on a payment methodology other than on 
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the basis of a diagnosis-related group or on the ground that the 
amount of payments made under this title under such system must 
be less than the amount of payments which would otherwise have 
been made under this title not using such system. If the Secretary 
determines that the conditions described in subparagraph (C) are 
based on maintaining payment amounts at no more than a speci-
fied percentage increase above the payment amounts in a base pe-
riod, the State has the option of applying such test (for inpatient 
hospital services under part A) on an aggregate payment basis or 
on the basis of the amount of payment per inpatient discharge or 
admission. If the Secretary determines that the conditions de-
scribed in subparagraph (C) are based on maintaining aggregate 
payment amounts below a national average percentage increase in 
total payments under part A for inpatient hospital services, the 
Secretary cannot deny the application of a State under this sub-
section on the ground that the State’s rate of increase in such pay-
ments for such services must be less than such national average 
rate of increase. 

(2) In determining under paragraph (1)(C) the amount of pay-
ment which would otherwise have been made under this title for 
a State, the Secretary may provide for appropriate adjustment of 
such amount to take into account previous reductions effected in 
the amount of payments made under this title in the State due to 
the operation of the hospital reimbursement control system in the 
State if the system has resulted in an aggregate rate of increase 
in operating costs of inpatient hospital services (as defined in sub-
section (a)(4)) under this title for hospitals in the State which is 
less than the aggregate rate of increase in such costs under this 
title for hospitals in the United States. 

(3) The Secretary shall discontinue payments under a system de-
scribed in paragraph (1) if the Secretary— 

(A) determines that the system no longer meets the require-
ments of subparagraphs (A), (D), and (E) of paragraph (1) and, 
if applicable, the requirements of paragraph (5), or 

(B) has reason to believe that the assurances described in 
subparagraph (B) or (C) of paragraph (1) (or, if applicable, in 
paragraph (5)) are not being (or will not be) met. 

(4) The Secretary shall approve the request of a State under 
paragraph (1) with respect to a hospital reimbursement control sys-
tem if— 

(A) the requirements of subparagraphs (A), (B), (C), (D), and 
(E) of paragraph (1) have been met with respect to the system, 
and 

(B) with respect to that system a waiver of certain require-
ments of title XVIII of the Social Security Act has been ap-
proved on or before (and which is in effect as of) the date of 
the enactment of the Social Security Amendments of 1983, pur-
suant to section 402(a) of the Social Security Amendments of 
1967 or section 222(a) of the Social Security Amendments of 
1972. 

With respect to a State system described in this paragraph, the 
Secretary shall judge the effectiveness of such system on the basis 
of its rate of increase or inflation in inpatient hospital payments 
for individuals under this title, as compared to the national rate of 
increase or inflation for such payments, with the State retaining 
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the option to have the test applied on the basis of the aggregate 
payments under the State system as compared to aggregate pay-
ments which would have been made under the national system 
since October 1, 1984, to the most recent date for which annual 
data are available. 

(5) The Secretary shall approve the request of a State under 
paragraph (1) with respect to a hospital reimbursement control sys-
tem if— 

(A) the requirements of subparagraphs (A), (B), (C), (D), and 
(E) of paragraph (1) have been met with respect to the system; 

(B) the Secretary determines that the system— 
(i) is operated directly by the State or by an entity des-

ignated pursuant to State law, 
(ii) provides for payment of hospitals covered under the 

system under a methodology (which sets forth exceptions 
and adjustments, as well as any method for changes in the 
methodology) by which rates or amounts to be paid for hos-
pital services during a specified period are established 
under the system prior to the defined rate period, and 

(iii) hospitals covered under the system will make such 
reports (in lieu of cost and other reports, identified by the 
Secretary, otherwise required under this title) as the Sec-
retary may require in order to properly monitor assurances 
provided under this subsection; 

(C) the State has provided the Secretary with satisfactory as-
surances that operation of the system will not result in any 
change in hospital admission practices which result in— 

(i) a significant reduction in the proportion of patients 
(receiving hospital services covered under the system) who 
have no third-party coverage and who are unable to pay 
for hospital services, 

(ii) a significant reduction in the proportion of individ-
uals admitted to hospitals for inpatient hospital services 
for which payment is (or is likely to be) less than the an-
ticipated charges for or costs of such services, 

(iii) the refusal to admit patients who would be expected 
to require unusually costly or prolonged treatment for rea-
sons other than those related to the appropriateness of the 
care available at the hospital, or 

(iv) the refusal to provide emergency services to any per-
son who is in need of emergency services if the hospital 
provides such services; 

(D) any change by the State in the system which has the ef-
fect of materially reducing payments to hospitals can only take 
effect upon 60 days notice to the Secretary and to the hospitals 
the payment to which is likely to be materially affected by the 
change; and 

(E) the State has provided the Secretary with satisfactory as-
surances that in the development of the system the State has 
consulted with local governmental officials concerning the im-
pact of the system on public hospitals. 

The Secretary shall respond to requests of States under this para-
graph within 60 days of the date the request is submitted to the 
Secretary. 
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(6) If the Secretary determines that the assurances described in 
paragraph (1)(C) have not been met with respect to any 36-month 
period, the Secretary may reduce payments under this title to hos-
pitals under the system in an amount equal to the amount by 
which the payment under this title under such system for such pe-
riod exceeded the amount of payments which would otherwise have 
been made under this title not using such system. 

(7) In the case of a State which made a request under paragraph 
(5) before December 31, 1984, for the approval of a State hospital 
reimbursement control system and which request was approved— 

(A) in applying paragraphs (1)(C) and (6), a reference to a 
‘‘36-month period’’ is deemed a reference to a ‘‘48-month pe-
riod’’, and 

(B) in order to allow the State the opportunity to provide the 
assurances described in paragraph (1)(C) for a 48-month pe-
riod, the Secretary may not discontinue payments under the 
system, under the authority of paragraph (3)(A) because the 
Secretary has reason to believe that such assurances are not 
being (or will not be) met, before July 1, 1986. 

(d)(1)(A) Notwithstanding section 1814(b) but subject to the pro-
visions of section 1813, the amount of the payment with respect to 
the operating costs of inpatient hospital services (as defined in sub-
section (a)(4)) of a subsection (d) hospital (as defined in subpara-
graph (B)) for inpatient hospital discharges in a cost reporting pe-
riod or in a fiscal year— 

(i) beginning on or after October 1, 1983, and before October 
1, 1984, is equal to the sum of— 

(I) the target percentage (as defined in subparagraph 
(C)) of the hospital’s target amount for the cost reporting 
period (as defined in subsection (b)(3)(A), but determined 
without the application of subsection (a)), and 

(II) the DRG percentage (as defined in subparagraph 
(C)) of the regional adjusted DRG prospective payment 
rate determined under paragraph (2) for such discharges; 

(ii) beginning on or after October 1, 1984, and before October 
1, 1987, is equal to the sum of— 

(I) the target percentage (as defined in subparagraph 
(C)) of the hospital’s target amount for the cost reporting 
period (as defined in subsection (b)(3)(A), but determined 
without the application of subsection (a)), and 

(II) the DRG percentage (as defined in subparagraph 
(C)) of the applicable combined adjusted DRG prospective 
payment rate determined under subparagraph (D) for such 
discharges; or 

(iii) beginning on or after April 1, 1988, is equal to 
(I) the national adjusted DRG prospective payment rate 

determined under paragraph (3) for such discharges, or 
(II) for discharges occurring during a fiscal year ending 

on or before September 30, 1996, the sum of 85 percent of 
the national adjusted DRG prospective payment rate de-
termined under paragraph (3) for such discharges and 15 
percent of the regional adjusted DRG prospective payment 
rate determined under such paragraph, but only if the av-
erage standardized amount (described in clause (i)(I) or 
clause (ii)(I) of paragraph (3)(D)) for hospitals within the 
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region of, and in the same large urban or other area (or, 
for discharges occurring during a fiscal year ending on or 
before September 30, 1994, the same rural, large urban, or 
other urban area) as, the hospital is greater than the aver-
age standardized amount (described in the respective 
clause) for hospitals within the United States in that type 
of area for discharges occurring during such fiscal year. 

(B) As used in this section, the term ‘‘subsection (d) hospital’’ 
means a hospital located in one of the fifty States or the District 
of Columbia other than— 

(i) a psychiatric hospital (as defined in section 1861(f)), 
(ii) a rehabilitation hospital (as defined by the Secretary), 
(iii) a hospital whose inpatients are predominantly individ-

uals under 18 years of age, 
(iv) a hospital which has an average inpatient length of stay 

(as determined by the Secretary) of greater than 25 days, 
(v)(I) a hospital that the Secretary has classified, at any time 

on or before December 31, 1990, (or, in the case of a hospital 
that, as of the date of the enactment of this clause, is located 
in a State operating a demonstration project under section 
1814(b), on or before December 31, 1991) for purposes of apply-
ing exceptions and adjustments to payment amounts under 
this subsection, as a hospital involved extensively in treatment 
for or research on cancer, 

(II) a hospital that was recognized as a comprehensive can-
cer center or clinical cancer research center by the National 
Cancer Institute of the National Institutes of Health as of 
April 20, 1983, that is located in a State which, as of December 
19, 1989, was not operating a demonstration project under sec-
tion 1814(b), that applied and was denied, on or before Decem-
ber 31, 1990, for classification as a hospital involved exten-
sively in treatment for or research on cancer under this clause 
(as in effect on the day before the date of the enactment of this 
subclause), that as of the date of the enactment of this sub-
clause, is licensed for less than 50 acute care beds, and that 
demonstrates for the 4–year period ending on December 31, 
1996, that at least 50 percent of its total discharges have a 
principal finding of neoplastic disease, as defined in subpara-
graph (E), or 

(III) a hospital that was recognized as a clinical cancer re-
search center by the National Cancer Institute of the National 
Institutes of Health as of February 18, 1998, that has never 
been reimbursed for inpatient hospital services pursuant to a 
reimbursement system under a demonstration project under 
section 1814(b), that is a freestanding facility organized pri-
marily for treatment of and research on cancer and is not a 
unit of another hospital, that as of the date of the enactment 
of this subclause, is licensed for 162 acute care beds, and that 
demonstrates for the 4-year period ending on June 30, 1999, 
that at least 50 percent of its total discharges have a principal 
finding of neoplastic disease, as defined in subparagraph (E), 
or 

(vi) a hospital that first received payment under this sub-
section in 1986 which has an average inpatient length of stay 
(as determined by the Secretary) of greater than 20 days and 
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that has 80 percent or more of its annual medicare inpatient 
discharges with a principal diagnosis that reflects a finding of 
neoplastic disease in the 12-month cost reporting period ending 
in fiscal year 1997; 

and, in accordance with regulations of the Secretary, does not in-
clude a psychiatric or rehabilitation unit of the hospital which is 
a distinct part of the hospital (as defined by the Secretary). A hos-
pital that was classified by the Secretary on or before September 
30, 1995, as a hospital described in clause (iv) (as in effect as of 
such date) shall continue to be so classified (or, in the case of a hos-
pital described in clause (iv)(II), as so in effect, shall be classified 
under clause (vi) on and after the effective date of such clause (vi) 
and for cost reporting periods beginning on or after January 1, 
2015, shall not be subject to subsection (m) as of the date of such 
classification) notwithstanding that it is located in the same build-
ing as, or on the same campus as, another hospital. 

(C) For purposes of this subsection, for cost reporting periods be-
ginning— 

(i) on or after October 1, 1983, and before October 1, 1984, 
the ‘‘target percentage’’ is 75 percent and the ‘‘DRG percent-
age’’ is 25 percent; 

(ii) on or after October 1, 1984, and before October 1, 1985, 
the ‘‘target percentage’’ is 50 percent and the ‘‘DRG percent-
age’’ is 50 percent; 

(iii) on or after October 1, 1985, and before October 1, 1986, 
the ‘‘target percentage’’ is 45 percent and the ‘‘DRG percent-
age’’ is 55 percent; and 

(iv) on or after October 1, 1986, and before October 1, 1987, 
the ‘‘target percentage’’ is 25 percent and the ‘‘DRG percent-
age’’ is 75 percent. 

(D) For purposes of subparagraph (A)(ii)(II), the ‘‘applicable com-
bined adjusted DRG prospective payment rate’’ for discharges oc-
curring— 

(i) on or after October 1, 1984, and before October 1, 1986, 
is a combined rate consisting of 25 percent of the national ad-
justed DRG prospective payment rate, and 75 percent of the re-
gional adjusted DRG prospective payment rate, determined 
under paragraph (3) for such discharges; and 

(ii) on or after October 1, 1986, and before October 1, 1987, 
is a combined rate consisting of 50 percent of the national ad-
justed DRG prospective payment rate, and 50 percent of the re-
gional adjusted DRG prospective payment rate, determined 
under paragraph (3) for such discharges. 

(E) For purposes of subclauses (II) and (III) of subparagraph 
(B)(v) only, the term ‘‘principal finding of neoplastic disease’’ means 
the condition established after study to be chiefly responsible for 
occasioning the admission of a patient to a hospital, except that 
only discharges with ICD–9–CM principal diagnosis codes of 140 
through 239, V58.0, V58.1, V66.1, V66.2, or 990 will be considered 
to reflect such a principal diagnosis. 

(2) The Secretary shall determine a national adjusted DRG pro-
spective payment rate, for each inpatient hospital discharge in fis-
cal year 1984 involving inpatient hospital services of a subsection 
(d) hospital in the United States, and shall determine a regional 
adjusted DRG prospective payment rate for such discharges in each 
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region, for which payment may be made under part A of this title. 
Each such rate shall be determined for hospitals located in urban 
or rural areas within the United States or within each such region, 
respectively, as follows: 

(A) DETERMINING ALLOWABLE INDIVIDUAL HOSPITAL COSTS 
FOR BASE PERIOD.—The Secretary shall determine the allow-
able operating costs per discharge of inpatient hospital services 
for the hospital for the most recent cost reporting period for 
which data are available. 

(B) UPDATING FOR FISCAL YEAR 1984.—The Secretary shall 
update each amount determined under subparagraph (A) for 
fiscal year 1984 by— 

(i) updating for fiscal year 1983 by the estimated aver-
age rate of change of hospital costs industry-wide between 
the cost reporting period used under such subparagraph 
and fiscal year 1983 and the most recent case-mix data 
available, and 

(ii) projecting for fiscal year 1984 by the applicable per-
centage increase (as defined in subsection (b)(3)(B)) for fis-
cal year 1984. 

(C) STANDARDIZING AMOUNTS.—The Secretary shall stand-
ardize the amount updated under subparagraph (B) for each 
hospital by— 

(i) excluding an estimate of indirect medical education 
costs (taking into account, for discharges occurring after 
September 30, 1986, the amendments made by section 
9104(a) of the Medicare and Medicaid Budget Reconcili-
ation Amendments of 1985), except that the Secretary 
shall not take into account any reduction in the amount of 
additional payments under paragraph (5)(B)(ii) resulting 
from the amendment made by section 4621(a)(1) of the 
Balanced Budget Act of 1997 or any additional payments 
under such paragraph resulting from the application of 
section 111 of the Medicare, Medicaid, and SCHIP Bal-
anced Budget Refinement Act of 1999, of section 302 of the 
Medicare, Medicaid, and SCHIP Benefits Improvement 
and Protection Act of 2000, or the Medicare Prescription 
Drug, Improvement, and Modernization Act of 2003, 

(ii) adjusting for variations among hospitals by area in 
the average hospital wage level, 

(iii) adjusting for variations in case mix among hospitals, 
and 

(iv) for discharges occurring on or after October 1, 1986, 
excluding an estimate of the additional payments to cer-
tain hospitals to be made under paragraph (5)(F), except 
that the Secretary shall not exclude additional payments 
under such paragraph made as a result of the enactment 
of section 6003(c) of the Omnibus Budget Reconciliation 
Act of 1989, the enactment of section 4002(b) of the Omni-
bus Budget Reconciliation Act of 1990, the enactment of 
section 303 of the Medicare, Medicaid, and SCHIP Benefits 
Improvement and Protection Act of 2000, or the enactment 
of section 402(a)(1) of the Medicare Prescription Drug, Im-
provement, and Modernization Act of 2003. 
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(D) COMPUTING URBAN AND RURAL AVERAGES.—The Secretary 
shall compute an average of the standardized amounts deter-
mined under subparagraph (C) for the United States and for 
each region— 

(i) for all subsection (d) hospitals located in an urban 
area within the United States or that region, respectively, 
and 

(ii) for all subsection (d) hospitals located in a rural area 
within the United States or that region, respectively. 

For purposes of this subsection, the term ‘‘region’’ means one 
of the nine census divisions, comprising the fifty States and the 
District of Columbia, established by the Bureau of the Census 
for statistical and reporting purposes; the term ‘‘urban area’’ 
means an area within a Metropolitan Statistical Area (as de-
fined by the Office of Management and Budget) or within such 
similar area as the Secretary has recognized under subsection 
(a) by regulation; the term ‘‘large urban area’’ means, with re-
spect to a fiscal year, such an urban area which the Secretary 
determines (in the publications described in subsection (e)(5) 
before the fiscal year) has a population of more than 1,000,000 
(as determined by the Secretary based on the most recent 
available population data published by the Bureau of the Cen-
sus); and the term ‘‘rural area’’ means any area outside such 
an area or similar area. A hospital located in a Metropolitan 
Statistical Area shall be deemed to be located in the region in 
which the largest number of the hospitals in the same Metro-
politan Statistical Area are located, or, at the option of the Sec-
retary, the region in which the majority of the inpatient dis-
charges (with respect to which payments are made under this 
title) from hospitals in the same Metropolitan Statistical Area 
are made. 

(E) REDUCING FOR VALUE OF OUTLIER PAYMENTS.—The Sec-
retary shall reduce each of the average standardized amounts 
determined under subparagraph (D) by a proportion equal to 
the proportion (estimated by the Secretary) of the amount of 
payments under this subsection based on DRG prospective 
payment rates which are additional payments described in 
paragraph (5)(A) (relating to outlier payments). 

(F) MAINTAINING BUDGET NEUTRALITY.—The Secretary shall 
adjust each of such average standardized amounts as may be 
required under subsection (e)(1)(B) for that fiscal year. 

(G) COMPUTING DRG-SPECIFIC RATES FOR URBAN AND RURAL 
HOSPITALS IN THE UNITED STATES AND IN EACH REGION.—For 
each discharge classified within a diagnosis-related group, the 
Secretary shall establish a national DRG prospective payment 
rate and shall establish a regional DRG prospective payment 
rate for each region, each of which is equal— 

(i) for hospitals located in an urban area in the United 
States or that region (respectively), to the product of— 

(I) the average standardized amount (computed 
under subparagraph (D), reduced under subparagraph 
(E), and adjusted under subparagraph (F)) for hos-
pitals located in an urban area in the United States 
or that region, and 
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(II) the weighting factor (determined under para-
graph (4)(B)) for that diagnosis-related group; and 

(ii) for hospitals located in a rural area in the United 
States or that region (respectively), to the product of— 

(I) the average standardized amount (computed 
under subparagraph (D), reduced under subparagraph 
(E), and adjusted under subparagraph (F)) for hos-
pitals located in a rural area in the United States or 
that region, and 

(II) the weighting factor (determined under para-
graph (4)(B)) for that diagnosis-related group. 

(H) ADJUSTING FOR DIFFERENT AREA WAGE LEVELS.—The Sec-
retary shall adjust the proportion, (as estimated by the Sec-
retary from time to time) of hospitals’ costs which are attrib-
utable to wages and wage-related costs, of the national and re-
gional DRG prospective payment rates computed under sub-
paragraph (G) for area differences in hospital wage levels by 
a factor (established by the Secretary) reflecting the relative 
hospital wage level in the geographic area of the hospital com-
pared to the national average hospital wage level. 

(3) The Secretary shall determine a national adjusted DRG pro-
spective payment rate, for each inpatient hospital discharge in a 
fiscal year after fiscal year 1984 involving inpatient hospital serv-
ices of a subsection (d) hospital in the United States, and shall de-
termine, for fiscal years before fiscal year 1997, a regional adjusted 
DRG prospective payment rate for such discharges in each region 
for which payment may be made under part A of this title. Each 
such rate shall be determined for hospitals located in large urban, 
other urban, or rural areas within the United States and within 
each such region, respectively, as follows: 

(A) UPDATING PREVIOUS STANDARDIZED AMOUNTS.—(i) For 
discharges occurring in a fiscal year beginning before October 
1, 1987, the Secretary shall compute an average standardized 
amount for hospitals located in an urban area and for hospitals 
located in a rural area within the United States and for hos-
pitals located in an urban area and for hospitals located in a 
rural area within each region, equal to the respective average 
standardized amount computed for the previous fiscal year 
under paragraph (2)(D) or under this subparagraph, increased 
for the fiscal year involved by the applicable percentage in-
crease under subsection (b)(3)(B). With respect to discharges 
occurring on or after October 1, 1987, the Secretary shall com-
pute urban and rural averages on the basis of discharge 
weighting rather than hospital weighting, making appropriate 
adjustments to ensure that computation on such basis does not 
result in total payments under this section that are greater or 
less than the total payments that would have been made under 
this section but for this sentence, and making appropriate 
changes in the manner of determining the reductions under 
subparagraph (C)(ii). 

(ii) For discharges occurring in a fiscal year beginning on or 
after October 1, 1987, and ending on or before September 30, 
1994, the Secretary shall compute an average standardized 
amount for hospitals located in a large urban area, for hos-
pitals located in a rural area, and for hospitals located in other 
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urban areas, within the United States and within each region, 
equal to the respective average standardized amount computed 
for the previous fiscal year under this subparagraph increased 
by the applicable percentage increase under subsection 
(b)(3)(B)(i) with respect to hospitals located in the respective 
areas for the fiscal year involved. 

(iii) For discharges occurring in the fiscal year beginning on 
October 1, 1994, the average standardized amount for hospitals 
located in a rural area shall be equal to the average standard-
ized amount for hospitals located in an urban area. For dis-
charges occurring on or after October 1, 1994, the Secretary 
shall adjust the ratio of the labor portion to non-labor portion 
of each average standardized amount to equal such ratio for 
the national average of all standardized amounts. 

(iv)(I) Subject to subclause (II), for discharges occurring in a 
fiscal year beginning on or after October 1, 1995, the Secretary 
shall compute an average standardized amount for hospitals 
located in a large urban area and for hospitals located in other 
areas within the United States and within each region equal 
to the respective average standardized amount computed for 
the previous fiscal year under this subparagraph increased by 
the applicable percentage increase under subsection (b)(3)(B)(i) 
with respect to hospitals located in the respective areas for the 
fiscal year involved. 

(II) For discharges occurring in a fiscal year (beginning with 
fiscal year 2004), the Secretary shall compute a standardized 
amount for hospitals located in any area within the United 
States and within each region equal to the standardized 
amount computed for the previous fiscal year under this sub-
paragraph for hospitals located in a large urban area (or, be-
ginning with fiscal year 2005, for all hospitals in the previous 
fiscal year) increased by the applicable percentage increase 
under subsection (b)(3)(B)(i) for the fiscal year involved. 

(v) Average standardized amounts computed under this 
paragraph shall be adjusted to reflect the most recent case-mix 
data available. 

(vi) Insofar as the Secretary determines that the adjust-
ments under paragraph (4)(C)(i) for a previous fiscal year (or 
estimates that such adjustments for a future fiscal year) did 
(or are likely to) result in a change in aggregate payments 
under this subsection during the fiscal year that are a result 
of changes in the coding or classification of discharges that do 
not reflect real changes in case mix, the Secretary may adjust 
the average standardized amounts computed under this para-
graph for subsequent fiscal years so as to eliminate the effect 
of such coding or classification changes. 

(B) REDUCING FOR VALUE OF OUTLIER PAYMENTS.—The Sec-
retary shall reduce each of the average standardized amounts 
determined under subparagraph (A) by a factor equal to the 
proportion of payments under this subsection (as estimated by 
the Secretary) based on DRG prospective payment amounts 
which are additional payments described in paragraph (5)(A) 
(relating to outlier payments). 

(C)(i) MAINTAINING BUDGET NEUTRALITY FOR FISCAL YEAR 
1985.—For discharges occurring in fiscal year 1985, the Sec-
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retary shall adjust each of such average standardized amounts 
as may be required under subsection (e)(1)(B) for that fiscal 
year. 

(ii) REDUCING FOR SAVINGS FROM AMENDMENT TO INDIRECT 
TEACHING ADJUSTMENT FOR DISCHARGES AFTER SEPTEMBER 30, 
1986.—For discharges occurring after September 30, 1986, the 
Secretary shall further reduce each of the average standard-
ized amounts (in a proportion which takes into account the dif-
fering effects of the standardization effected under paragraph 
(2)(C)(i)) so as to provide for a reduction in the total of the pay-
ments (attributable to this paragraph) made for discharges oc-
curring on or after October 1, 1986, of an amount equal to the 
estimated reduction in the payment amounts under paragraph 
(5)(B) that would have resulted from the enactment of the 
amendments made by section 9104 of the Medicare and Med-
icaid Budget Reconciliation Amendments of 1985 and by sec-
tion 4003(a)(1) of the Omnibus Budget Reconciliation Act of 
1987 if the factor described in clause (ii)(II) of paragraph (5)(B) 
(determined without regard to amendments made by the Om-
nibus Budget Reconciliation Act of 1990) were applied for dis-
charges occurring on or after such date instead of the factor de-
scribed in clause (ii) of that paragraph. 

(D) COMPUTING DRG-SPECIFIC RATES FOR HOSPITALS.—For 
each discharge classified within a diagnosis-related group, the 
Secretary shall establish for the fiscal year a national DRG 
prospective payment rate and shall establish, for fiscal years 
before fiscal year 1997, a regional DRG prospective payment 
rate for each region which is equal— 

(i) for fiscal years before fiscal year 2004, for hospitals 
located in a large urban area in the United States or that 
region (respectively), to the product of— 

(I) the average standardized amount (computed 
under subparagraph (A), reduced under subparagraph 
(B), and adjusted or reduced under subparagraph (C)) 
for the fiscal year for hospitals located in such a large 
urban area in the United States or that region, and 

(II) the weighting factor (determined under para-
graph (4)(B)) for that diagnosis-related group; 

(ii) for fiscal years before fiscal year 2004, for hospitals 
located in other areas in the United States or that region 
(respectively), to the product of— 

(I) the average standardized amount (computed 
under subparagraph (A), reduced under subparagraph 
(B), and adjusted or reduced under subparagraph (C)) 
for the fiscal year for hospitals located in other areas 
in the United States or that region, and 

(II) the weighting factor (determined under para-
graph (4)(B)) for that diagnosis-related group; and 

(iii) for a fiscal year beginning after fiscal year 2003, for 
hospitals located in all areas, to the product of— 

(I) the applicable standardized amount (computed 
under subparagraph (A)), reduced under subparagraph 
(B), and adjusted or reduced under subparagraph (C) 
for the fiscal year; and 
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(II) the weighting factor (determined under para-
graph (4)(B)) for that diagnosis-related group. 

(E) ADJUSTING FOR DIFFERENT AREA WAGE LEVELS.— 
(i) IN GENERAL.—Except as provided in clause (ii) or (iii), 

the Secretary shall adjust the proportion, (as estimated by 
the Secretary from time to time) of hospitals’ costs which 
are attributable to wages and wage-related costs, of the 
DRG prospective payment rates computed under subpara-
graph (D) for area differences in hospital wage levels by a 
factor (established by the Secretary) reflecting the relative 
hospital wage level in the geographic area of the hospital 
compared to the national average hospital wage level. Not 
later than October 1, 1990, and October 1, 1993 (and at 
least every 12 months thereafter), the Secretary shall up-
date the factor under the preceding sentence on the basis 
of a survey conducted by the Secretary (and updated as ap-
propriate) of the wages and wage-related costs of sub-
section (d) hospitals in the United States. Not less often 
than once every 3 years the Secretary (through such sur-
vey or otherwise) shall measure the earnings and paid 
hours of employment by occupational category and shall 
exclude data with respect to the wages and wage-related 
costs incurred in furnishing skilled nursing facility serv-
ices. Any adjustments or updates made under this sub-
paragraph for a fiscal year (beginning with fiscal year 
1991) shall be made in a manner that assures that the ag-
gregate payments under this subsection in the fiscal year 
are not greater or less than those that would have been 
made in the year without such adjustment. The Secretary 
shall apply the previous sentence for any period as if the 
amendments made by section 403(a)(1) of the Medicare 
Prescription Drug, Improvement, and Modernization Act of 
2003 and the amendments made by section 10324(a)(1) of 
the Patient Protection and Affordable Care Act had not 
been enacted. 

(ii) ALTERNATIVE PROPORTION TO BE ADJUSTED BEGIN-
NING IN FISCAL YEAR 2005.—For discharges occurring on or 
after October 1, 2004, the Secretary shall substitute ‘‘62 
percent’’ for the proportion described in the first sentence 
of clause (i), unless the application of this clause would re-
sult in lower payments to a hospital than would otherwise 
be made. 

(iii) FLOOR ON AREA WAGE INDEX FOR HOSPITALS IN FRON-
TIER STATES.— 

(I) IN GENERAL.—Subject to subclause (IV), for dis-
charges occurring on or after October 1, 2010, the area 
wage index applicable under this subparagraph to any 
hospital which is located in a frontier State (as defined 
in subclause (II)) may not be less than 1.00. 

(II) FRONTIER STATE DEFINED.—In this clause, the 
term ‘‘frontier State’’ means a State in which at least 
50 percent of the counties in the State are frontier 
counties. 
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(III) FRONTIER COUNTY DEFINED.—In this clause, the 
term ‘‘frontier county’’ means a county in which the 
population per square mile is less than 6. 

(IV) LIMITATION.—This clause shall not apply to any 
hospital located in a State that receives a non-labor 
related share adjustment under paragraph (5)(H). 

(4)(A) The Secretary shall establish a classification of inpatient 
hospital discharges by diagnosis-related groups and a methodology 
for classifying specific hospital discharges within these groups. 

(B) For each such diagnosis-related group the Secretary shall as-
sign an appropriate weighting factor which reflects the relative 
hospital resources used with respect to discharges classified within 
that group compared to discharges classified within other groups. 

(C)(i) The Secretary shall adjust the classifications and weighting 
factors established under subparagraphs (A) and (B), for discharges 
in fiscal year 1988 and at least annually thereafter, to reflect 
changes in treatment patterns, technology (including a new med-
ical service or technology under paragraph (5)(K)), and other fac-
tors which may change the relative use of hospital resources. 

(ii) For discharges in fiscal year 1990, the Secretary shall reduce 
the weighting factor for each diagnosis-related group by 1.22 per-
cent. 

(iii) Any such adjustment under clause (i) for discharges in a fis-
cal year (beginning with fiscal year 1991) shall be made in a man-
ner that assures that the aggregate payments under this sub-
section for discharges in the fiscal year are not greater or less than 
those that would have been made for discharges in the year with-
out such adjustment. 

(D)(i) For discharges occurring on or after October 1, 2008, the 
diagnosis-related group to be assigned under this paragraph for a 
discharge described in clause (ii) shall be a diagnosis-related group 
that does not result in higher payment based on the presence of a 
secondary diagnosis code described in clause (iv). 

(ii) A discharge described in this clause is a discharge which 
meets the following requirements: 

(I) The discharge includes a condition identified by a diag-
nosis code selected under clause (iv) as a secondary diagnosis. 

(II) But for clause (i), the discharge would have been classi-
fied to a diagnosis-related group that results in a higher pay-
ment based on the presence of a secondary diagnosis code se-
lected under clause (iv). 

(III) At the time of admission, no code selected under clause 
(iv) was present. 

(iii) As part of the information required to be reported by a hos-
pital with respect to a discharge of an individual in order for pay-
ment to be made under this subsection, for discharges occurring on 
or after October 1, 2007, the information shall include the sec-
ondary diagnosis of the individual at admission. 

(iv) By not later than October 1, 2007, the Secretary shall select 
diagnosis codes associated with at least two conditions, each of 
which codes meets all of the following requirements (as determined 
by the Secretary): 

(I) Cases described by such code have a high cost or high vol-
ume, or both, under this title. 
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(II) The code results in the assignment of a case to a diag-
nosis-related group that has a higher payment when the code 
is present as a secondary diagnosis. 

(III) The code describes such conditions that could reason-
ably have been prevented through the application of evidence- 
based guidelines. 

The Secretary may from time to time revise (through addition or 
deletion of codes) the diagnosis codes selected under this clause so 
long as there are diagnosis codes associated with at least two con-
ditions selected for discharges occurring during any fiscal year. 

(v) In selecting and revising diagnosis codes under clause (iv), the 
Secretary shall consult with the Centers for Disease Control and 
Prevention and other appropriate entities. 

(vi) Any change resulting from the application of this subpara-
graph shall not be taken into account in adjusting the weighting 
factors under subparagraph (C)(i) or in applying budget neutrality 
under subparagraph (C)(iii). 

(5)(A)(i) For discharges occurring during fiscal years ending on or 
before September 30, 1997, the Secretary shall provide for an addi-
tional payment for a subsection (d) hospital for any discharge in a 
diagnosis-related group, the length of stay of which exceeds the 
mean length of stay for discharges within that group by a fixed 
number of days, or exceeds such mean length of stay by some fixed 
number of standard deviations, whichever is the fewer number of 
days. 

(ii) For cases which are not included in clause (i), a subsection 
(d) hospital may request additional payments in any case where 
charges, adjusted to cost, exceed a fixed multiple of the applicable 
DRG prospective payment rate, or exceed such other fixed dollar 
amount, whichever is greater, or for discharges in fiscal years be-
ginning on or after October 1, 1994, exceed the sum of the applica-
ble DRG prospective payment rate plus any amounts payable 
under subparagraphs (B) and (F) plus a fixed dollar amount deter-
mined by the Secretary. 

(iii) The amount of such additional payment under clauses (i) and 
(ii) shall be determined by the Secretary and shall (except as pay-
ments under clause (i) are required to be reduced to take into ac-
count the requirements of clause (v)) approximate the marginal 
cost of care beyond the cutoff point applicable under clause (i) or 
(ii). 

(iv) The total amount of the additional payments made under 
this subparagraph for discharges in a fiscal year may not be less 
than 5 percent nor more than 6 percent of the total payments pro-
jected or estimated to be made based on DRG prospective payment 
rates for discharges in that year. 

(v) The Secretary shall provide that— 
(I) the day outlier percentage for fiscal year 1995 shall be 75 

percent of the day outlier percentage for fiscal year 1994; 
(II) the day outlier percentage for fiscal year 1996 shall be 

50 percent of the day outlier percentage for fiscal year 1994; 
and 

(III) the day outlier percentage for fiscal year 1997 shall be 
25 percent of the day outlier percentage for fiscal year 1994. 

(vi) For purposes of this subparagraph the term ‘‘day outlier per-
centage’’ means, for a fiscal year, the percentage of the total addi-
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tional payments made by the Secretary under this subparagraph 
for discharges in that fiscal year which are additional payments 
under clause (i). 

(B) The Secretary shall provide for an additional payment 
amount for subsection (d) hospitals with indirect costs of medical 
education, in an amount computed in the same manner as the ad-
justment for such costs under regulations (in effect as of January 
1, 1983) under subsection (a)(2), except as follows: 

(i) The amount of such additional payment shall be deter-
mined by multiplying (I) the sum of the amount determined 
under paragraph (1)(A)(ii)(II) (or, if applicable, the amount de-
termined under paragraph (1)(A)(iii)) and, for cases qualifying 
for additional payment under subparagraph (A)(i), the amount 
paid to the hospital under subparagraph (A), by (II) the indi-
rect teaching adjustment factor described in clause (ii). 

(ii) For purposes of clause (i)(II), the indirect teaching adjust-
ment factor is equal to c × (((1+r) to the nth power) ¥ 1), 
where ‘‘r’’ is the ratio of the hospital’s full-time equivalent in-
terns and residents to beds and ‘‘n’’ equals .405. Subject to 
clause (ix), for discharges occurring— 

(I) on or after October 1, 1988, and before October 1, 
1997, ‘‘c’’ is equal to 1.89; 

(II) during fiscal year 1998, ‘‘c’’ is equal to 1.72; 
(III) during fiscal year 1999, ‘‘c’’ is equal to 1.6; 
(IV) during fiscal year 2000, ‘‘c’’ is equal to 1.47; 
(V) during fiscal year 2001, ‘‘c’’ is equal to 1.54; 
(VI) during fiscal year 2002, ‘‘c’’ is equal to 1.6; 
(VII) on or after October 1, 2002, and before April 1, 

2004, ‘‘c’’ is equal to 1.35; 
(VIII) on or after April 1, 2004, and before October 1, 

2004, ‘‘c’’ is equal to 1.47; 
(IX) during fiscal year 2005, ‘‘c’’ is equal to 1.42; 
(X) during fiscal year 2006, ‘‘c’’ is equal to 1.37; 
(XI) during fiscal year 2007, ‘‘c’’ is equal to 1.32; and 
(XII) on or after October 1, 2007, ‘‘c’’ is equal to 1.35. 

(iii) In determining such adjustment the Secretary shall not 
distinguish between those interns and residents who are em-
ployees of a hospital and those interns and residents who fur-
nish services to a hospital but are not employees of such hos-
pital. 

(iv)(I) Effective for discharges occurring on or after October 
1, 1997, and before July 1, 2010, all the time spent by an in-
tern or resident in patient care activities under an approved 
medical residency training program at an entity in a nonhos-
pital setting shall be counted towards the determination of full- 
time equivalency if the hospital incurs all, or substantially all, 
of the costs for the training program in that setting. 

(II) Effective for discharges occurring on or after July 1, 
2010, all the time spent by an intern or resident in patient 
care activities in a nonprovider setting shall be counted to-
wards the determination of full-time equivalency if a hospital 
incurs the costs of the stipends and fringe benefits of the in-
tern or resident during the time the intern or resident spends 
in that setting. If more than one hospital incurs these costs, ei-
ther directly or through a third party, such hospitals shall 
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count a proportional share of the time, as determined by writ-
ten agreement between the hospitals, that a resident spends 
training in that setting. 

(v) In determining the adjustment with respect to a hospital 
for discharges occurring on or after October 1, 1997, the total 
number of full-time equivalent interns and residents in the 
fields of allopathic and osteopathic medicine in either a hos-
pital or nonhospital setting may not exceed the number (or, 
130 percent of such number in the case of a hospital located 
in a rural area) of such full-time equivalent interns and resi-
dents in the hospital with respect to the hospital’s most recent 
cost reporting period ending on or before December 31, 1996. 
Rules similar to the rules of subsection (h)(4)(F)(ii) shall apply 
for purposes of this clause. The provisions of subsections 
(h)(4)(H)(vi), (h)(7), and (h)(8) shall apply with respect to the 
first sentence of this clause in the same manner as they apply 
with respect to subsection (h)(4)(F)(i). 

(vi) For purposes of clause (ii)— 
(I) ‘‘r’’ may not exceed the ratio of the number of interns 

and residents, subject to the limit under clause (v), with 
respect to the hospital for its most recent cost reporting 
period to the hospital’s available beds (as defined by the 
Secretary) during that cost reporting period, and 

(II) for the hospital’s cost reporting periods beginning on 
or after October 1, 1997, subject to the limits described in 
clauses (iv) and (v), the total number of full-time equiva-
lent residents for payment purposes shall equal the aver-
age of the actual full-time equivalent resident count for the 
cost reporting period and the preceding two cost reporting 
periods. 

In the case of the first cost reporting period beginning on or 
after October 1, 1997, subclause (II) shall be applied by using 
the average for such period and the preceding cost reporting 
period. 

(vii) If any cost reporting period beginning on or after Octo-
ber 1, 1997, is not equal to twelve months, the Secretary shall 
make appropriate modifications to ensure that the average 
full-time equivalent residency count pursuant to subclause (II) 
of clause (vi) is based on the equivalent of full twelve-month 
cost reporting periods. 

(viii) Rules similar to the rules of øsubsection (h)(4)(H)¿ 
paragraphs (2)(F)(iv) and (4)(H) of subsection (h) shall apply 
for purposes of clauses (v) and (vi). 

(ix) For discharges occurring on or after July 1, 2005, insofar 
as an additional payment amount under this subparagraph is 
attributable to resident positions redistributed to a hospital 
under subsection (h)(7)(B), in computing the indirect teaching 
adjustment factor under clause (ii) the adjustment shall be 
computed in a manner as if ‘‘c’’ were equal to 0.66 with respect 
to such resident positions. 

(x) For discharges occurring on or after July 1, 2011, insofar 
as an additional payment amount under this subparagraph is 
attributable to resident positions distributed to a hospital 
under subsection (h)(8)(B), the indirect teaching adjustment 
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factor shall be computed in the same manner as provided 
under clause (ii) with respect to such resident positions. 

(x)(I) The provisions of subparagraph (K) of subsection (h)(4) 
shall apply under this subparagraph in the same manner as 
they apply under such subsection. 

(II) In determining the hospital’s number of full- 
time equivalent residents for purposes of this subpara-
graph, all the time spent by an intern or resident in 
an approved medical residency training program in 
non-patient care activities, such as didactic con-
ferences and seminars, as such time and activities are 
defined by the Secretary, that occurs in the hospital 
shall be counted toward the determination of full-time 
equivalency if the hospital— 

(aa) is recognized as a subsection (d) hospital; 
(bb) is recognized as a subsection (d) Puerto 

Rico hospital; 
(cc) is reimbursed under a reimbursement sys-

tem authorized under section 1814(b)(3); or 
(dd) is a provider-based hospital outpatient de-

partment. 
(III) In determining the hospital’s number of full- 

time equivalent residents for purposes of this subpara-
graph, all the time spent by an intern or resident in 
an approved medical residency training program in re-
search activities that are not associated with the treat-
ment or diagnosis of a particular patient, as such time 
and activities are defined by the Secretary, shall not 
be counted toward the determination of full-time 
equivalency. 

(C)(i) The Secretary shall provide for such exceptions and adjust-
ments to the payment amounts established under this subsection 
(other than under paragraph (9)) as the Secretary deems appro-
priate to take into account the special needs of regional and na-
tional referral centers (including those hospitals of 275 or more 
beds located in rural areas). A hospital which is classified as a 
rural hospital may appeal to the Secretary to be classified as a 
rural referral center under this clause on the basis of criteria (es-
tablished by the Secretary) which shall allow the hospital to dem-
onstrate that it should be so reclassified by reason of certain of its 
operating characteristics being similar to those of a typical urban 
hospital located in the same census region and which shall not re-
quire a rural osteopathic hospital to have more than 3,000 dis-
charges in a year in order to be classified as a rural referral center. 
Such characteristics may include wages, scope of services, service 
area, and the mix of medical specialties. The Secretary shall pub-
lish the criteria not later than August 17, 1984, for implementation 
by October 1, 1984. An appeal allowed under this clause must be 
submitted to the Secretary (in such form and manner as the Sec-
retary may prescribe) during the quarter before the first quarter of 
the hospital’s cost reporting period (or, in the case of a cost report-
ing period beginning during October 1984, during the first quarter 
of that period), and the Secretary must make a final determination 
with respect to such appeal within 60 days after the date the ap-
peal was submitted. Any payment adjustments necessitated by a 
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reclassification based upon the appeal shall be effective at the be-
ginning of such cost reporting period. 

(ii) The Secretary shall provide, under clause (i), for the classi-
fication of a rural hospital as a regional referral center if the hos-
pital has a case mix index equal to or greater than the median case 
mix index for hospitals (other than hospitals with approved teach-
ing programs) located in an urban area in the same region (as de-
fined in paragraph (2)(D)), has at least 5,000 discharges a year or, 
if less, the median number of discharges in urban hospitals in the 
region in which the hospital is located (or, in the case of a rural 
osteopathic hospital, meets the criterion established by the Sec-
retary under clause (i) with respect to the annual number of dis-
charges for such hospitals), and meets any other criteria estab-
lished by the Secretary under clause (i). 

(D)(i) For any cost reporting period beginning on or after April 
1, 1990, with respect to a subsection (d) hospital which is a sole 
community hospital, payment under paragraph (1)(A) shall be— 

(I) an amount based on 100 percent of the hospital’s target 
amount for the cost reporting period, as defined in subsection 
(b)(3)(C), or 

(II) the amount determined under paragraph (1)(A)(iii), 
whichever results in greater payment to the hospital. 

(ii) In the case of a sole community hospital that experiences, in 
a cost reporting period compared to the previous cost reporting pe-
riod, a decrease of more than 5 percent in its total number of inpa-
tient cases due to circumstances beyond its control, the Secretary 
shall provide for such adjustment to the payment amounts under 
this subsection (other than under paragraph (9)) as may be nec-
essary to fully compensate the hospital for the fixed costs it incurs 
in the period in providing inpatient hospital services, including the 
reasonable cost of maintaining necessary core staff and services. 

(iii) For purposes of this title, the term ‘‘sole community hospital’’ 
means any hospital— 

(I) that the Secretary determines is located more than 35 
road miles from another hospital, 

(II) that, by reason of factors such as the time required for 
an individual to travel to the nearest alternative source of ap-
propriate inpatient care (in accordance with standards promul-
gated by the Secretary), location, weather conditions, travel 
conditions, or absence of other like hospitals (as determined by 
the Secretary), is the sole source of inpatient hospital services 
reasonably available to individuals in a geographic area who 
are entitled to benefits under part A, or 

(III) that is located in a rural area and designated by the 
Secretary as an essential access community hospital under sec-
tion 1820(i)(1) as in effect on September 30, 1997. 

(iv) The Secretary shall promulgate a standard for determining 
whether a hospital meets the criteria for classification as a sole 
community hospital under clause (iii)(II) because of the time re-
quired for an individual to travel to the nearest alternative source 
of appropriate inpatient care. 

(v) If the Secretary determines that, in the case of a hospital lo-
cated in a rural area and designated by the Secretary as an essen-
tial access community hospital under section 1820(i)(1) as in effect 
on September 30, 1997, the hospital has incurred increases in rea-
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sonable costs during a cost reporting period as a result of becoming 
a member of a rural health network (as defined in section 1820(d)) 
in the State in which it is located, and in incurring such increases, 
the hospital will increase its costs for subsequent cost reporting pe-
riods, the Secretary shall increase the hospital’s target amount 
under subsection (b)(3)(C) to account for such incurred increases. 

(E)(i) The Secretary shall estimate the amount of reimbursement 
made for services described in section 1862(a)(14) with respect to 
which payment was made under part B in the base reporting peri-
ods referred to in paragraph (2)(A) and with respect to which pay-
ment is no longer being made. 

(ii) The Secretary shall provide for an adjustment to the payment 
for subsection (d) hospitals in each fiscal year so as appropriately 
to reflect the net amount described in clause (i). 

(F)(i) Subject to subsection (r), for discharges occurring on or 
after May 1, 1986, the Secretary shall provide, in accordance with 
this subparagraph, for an additional payment amount for each sub-
section (d) hospital which— 

(I) serves a significantly disproportionate number of low-in-
come patients (as defined in clause (v)), or 

(II) is located in an urban area, has 100 or more beds, and 
can demonstrate that its net inpatient care revenues (exclud-
ing any of such revenues attributable to this title or State 
plans approved under title XIX), during the cost reporting pe-
riod in which the discharges occur, for indigent care from State 
and local government sources exceed 30 percent of its total of 
such net inpatient care revenues during the period. 

(ii) Subject to clause (ix), the amount of such payment for each 
discharge shall be determined by multiplying (I) the sum of the 
amount determined under paragraph (1)(A)(ii)(II) (or, if applicable, 
the amount determined under paragraph (1)(A)(iii)) and, for cases 
qualifying for additional payment under subparagraph (A)(i), the 
amount paid to the hospital under subparagraph (A) for that dis-
charge, by (II) the disproportionate share adjustment percentage 
established under clause (iii) or (iv) for the cost reporting period in 
which the discharge occurs. 

(iii) The disproportionate share adjustment percentage for a cost 
reporting period for a hospital described in clause (i)(II) is equal to 
35 percent. 

(iv) The disproportionate share adjustment percentage for a cost 
reporting period for a hospital that is not described in clause (i)(II) 
and that— 

(I) is located in an urban area and has 100 or more beds or 
is described in the second sentence of clause (v), is equal to the 
percent determined in accordance with the applicable formula 
described in clause (vii); 

(II) is located in an urban area and has less than 100 beds, 
is equal to 5 percent or, subject to clause (xiv) and for dis-
charges occurring on or after April 1, 2001, is equal to the per-
cent determined in accordance with clause (xiii); 

(III) is located in a rural area and is not described in sub-
clause (IV) or (V) or in the second sentence of clause (v), is 
equal to 4 percent or, subject to clause (xiv) and for discharges 
occurring on or after April 1, 2001, is equal to the percent de-
termined in accordance with clause (xii); 
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(IV) is located in a rural area, is classified as a rural referral 
center under subparagraph (C), and is classified as a sole com-
munity hospital under subparagraph (D), is equal to 10 percent 
or, if greater, the percent determined in accordance with the 
applicable formula described in clause (viii) or, subject to 
clause (xiv) and for discharges occurring on or after April 1, 
2001, the greater of the percentages determined under clause 
(x) or (xi); 

(V) is located in a rural area, is classified as a rural referral 
center under subparagraph (C), and is not classified as a sole 
community hospital under subparagraph (D), is equal to the 
percent determined in accordance with the applicable formula 
described in clause (viii) or, subject to clause (xiv) and for dis-
charges occurring on or after April 1, 2001, is equal to the per-
cent determined in accordance with clause (xi); or 

(VI) is located in a rural area, is classified as a sole commu-
nity hospital under subparagraph (D), and is not classified as 
a rural referral center under subparagraph (C), is 10 percent 
or, subject to clause (xiv) and for discharges occurring on or 
after April 1, 2001, is equal to the percent determined in ac-
cordance with clause (x). 

(v) In this subparagraph, a hospital ‘‘serves a significantly dis-
proportionate number of low income patients’’ for a cost reporting 
period if the hospital has a disproportionate patient percentage (as 
defined in clause (vi)) for that period which equals, or exceeds— 

(I) 15 percent, if the hospital is located in an urban area and 
has 100 or more beds, 

(II) 30 percent (or 15 percent, for discharges occurring on or 
after April 1, 2001), if the hospital is located in a rural area 
and has more than 100 beds, or is located in a rural area and 
is classified as a sole community hospital under subparagraph 
(D), 

(III) 40 percent (or 15 percent, for discharges occurring on or 
after April 1, 2001), if the hospital is located in an urban area 
and has less than 100 beds, or 

(IV) 45 percent (or 15 percent, for discharges occurring on or 
after April 1, 2001), if the hospital is located in a rural area 
and is not described in subclause (II). 

A hospital located in a rural area and with 500 or more beds also 
‘‘serves a significantly disproportionate number of low income pa-
tients’’ for a cost reporting period if the hospital has a dispropor-
tionate patient percentage (as defined in clause (vi)) for that period 
which equals or exceeds a percentage specified by the Secretary. 

(vi) In this subparagraph, the term ‘‘disproportionate patient per-
centage’’ means, with respect to a cost reporting period of a hos-
pital, the sum of— 

(I) the fraction (expressed as a percentage), the numerator of 
which is the number of such hospital’s patient days for such 
period which were made up of patients who (for such days) 
were entitled to benefits under part A of this title and were en-
titled to supplementary security income benefits (excluding any 
State supplementation) under title XVI of this Act, and the de-
nominator of which is the number of such hospital’s patient 
days for such fiscal year which were made up of patients who 
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(for such days) were entitled to benefits under part A of this 
title, and 

(II) the fraction (expressed as a percentage), the numerator 
of which is the number of the hospital’s patient days for such 
period which consist of patients who (for such days) were eligi-
ble for medical assistance under a State plan approved under 
title XIX, but who were not entitled to benefits under part A 
of this title, and the denominator of which is the total number 
of the hospital’s patient days for such period. 

In determining under subclause (II) the number of the hospital’s 
patient days for such period which consist of patients who (for such 
days) were eligible for medical assistance under a State plan ap-
proved under title XIX, the Secretary may, to the extent and for 
the period the Secretary determines appropriate, include patient 
days of patients not so eligible but who are regarded as such be-
cause they receive benefits under a demonstration project approved 
under title XI. 

(vii) The formula used to determine the disproportionate share 
adjustment percentage for a cost reporting period for a hospital de-
scribed in clause (iv)(I) is— 

(I) in the case of such a hospital with a disproportionate pa-
tient percentage (as defined in clause (vi)) greater than 20.2— 

(a) for discharges occurring on or after April 1, 1990, and 
on or before December 31, 1990, (P–20.2)(.65) + 5.62, 

(b) for discharges occurring on or after January 1, 1991, 
and on or before September 30, 1993, (P–20.2)(.7) + 5.62, 

(c) for discharges occurring on or after October 1, 1993, 
and on or before September 30, 1994, (P–20.2)(.8) + 5.88, 
and 

(d) for discharges occurring on or after October 1, 1994, 
(P–20.2)(.825) + 5.88; or 

(II) in the case of any other such hospital— 
(a) for discharges occurring on or after April 1, 1990, and 

on or before December 31, 1990, (P–15)(.6) + 2.5, 
(b) for discharges occurring on or after January 1, 1991, 

and on or before September 30, 1993, (P–15)(.6) + 2.5, 
(c) for discharges occurring on or after October 1, 1993, 

(P–15)(.65) + 2.5, 
where ‘‘P’’ is the hospital’s disproportionate patient percentage (as 
defined in clause (vi)). 

(viii) Subject to clause (xiv), the formula used to determine the 
disproportionate share adjustment percentage for a cost reporting 
period for a hospital described in clause (iv)(IV) or (iv)(V) is the 
percentage determined in accordance with the following for-
mula:(P–30)(.6) + 4.0, where ‘‘P’’ is the hospital’s disproportionate 
patient percentage (as defined in clause (vi)). 

(ix) In the case of discharges occurring— 
(I) during fiscal year 1998, the additional payment amount 

otherwise determined under clause (ii) shall be reduced by 1 
percent; 

(II) during fiscal year 1999, such additional payment amount 
shall be reduced by 2 percent; 

(III) during fiscal years 2000 and 2001, such additional pay-
ment amount shall be reduced by 3 percent and 2 percent, re-
spectively; 
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(IV) during fiscal year 2002, such additional payment 
amount shall be reduced by 3 percent; and 

(V) during fiscal year 2003 and each subsequent fiscal year, 
such additional payment amount shall be reduced by 0 percent. 

(x) Subject to clause (xiv), for purposes of clause (iv)(VI) (relating 
to sole community hospitals), in the case of a hospital for a cost re-
porting period with a disproportionate patient percentage (as de-
fined in clause (vi)) that— 

(I) is less than 19.3, the disproportionate share adjustment 
percentage is determined in accordance with the following for-
mula: (P–15)(.65) + 2.5; 

(II) is equal to or exceeds 19.3, but is less than 30.0, such 
adjustment percentage is equal to 5.25 percent; or 

(III) is equal to or exceeds 30, such adjustment percentage 
is equal to 10 percent, 

where ‘‘P’’ is the hospital’s disproportionate patient percentage (as 
defined in clause (vi)). 

(xi) Subject to clause (xiv), for purposes of clause (iv)(V) (relating 
to rural referral centers), in the case of a hospital for a cost report-
ing period with a disproportionate patient percentage (as defined in 
clause (vi)) that— 

(I) is less than 19.3, the disproportionate share adjustment 
percentage is determined in accordance with the following for-
mula: (P–15)(.65) + 2.5; 

(II) is equal to or exceeds 19.3, but is less than 30.0, such 
adjustment percentage is equal to 5.25 percent; or 

(III) is equal to or exceeds 30, such adjustment percentage 
is determined in accordance with the following formula: (P– 
30)(.6) + 5.25, 

where ‘‘P’’ is the hospital’s disproportionate patient percentage (as 
defined in clause (vi)). 

(xii) Subject to clause (xiv), for purposes of clause (iv)(III) (relat-
ing to small rural hospitals generally), in the case of a hospital for 
a cost reporting period with a disproportionate patient percentage 
(as defined in clause (vi)) that— 

(I) is less than 19.3, the disproportionate share adjustment 
percentage is determined in accordance with the following for-
mula: (P–15)(.65) + 2.5; or 

(II) is equal to or exceeds 19.3, such adjustment percentage 
is equal to 5.25 percent, 

where ‘‘P’’ is the hospital’s disproportionate patient percentage (as 
defined in clause (vi)). 

(xiii) Subject to clause (xiv), for purposes of clause (iv)(II) (relat-
ing to urban hospitals with less than 100 beds), in the case of a 
hospital for a cost reporting period with a disproportionate patient 
percentage (as defined in clause (vi)) that— 

(I) is less than 19.3, the disproportionate share adjustment 
percentage is determined in accordance with the following for-
mula: (P–15)(.65) + 2.5; or 

(II) is equal to or exceeds 19.3, such adjustment percentage 
is equal to 5.25 percent, 

where ‘‘P’’ is the hospital’s disproportionate patient percentage (as 
defined in clause (vi)). 

(xiv)(I) In the case of discharges occurring on or after April 1, 
2004, subject to subclause (II), there shall be substituted for the 
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disproportionate share adjustment percentage otherwise deter-
mined under clause (iv) (other than subclause (I)) or under clause 
(viii), (x), (xi), (xii), or (xiii), the disproportionate share adjustment 
percentage determined under clause (vii) (relating to large, urban 
hospitals). 

(II) Under subclause (I), the disproportionate share adjustment 
percentage shall not exceed 12 percent for a hospital that is not 
classified as a rural referral center under subparagraph (C) or, in 
the case of discharges occurring on or after October 1, 2006, as a 
medicare-dependent, small rural hospital under subparagraph 
(G)(iv). 

(G)(i) For any cost reporting period beginning on or after April 
1, 1990, and before October 1, 1994, or discharges occurring on or 
after October 1, 1997, and before October 1, 2022, in the case of 
a subsection (d) hospital which is a medicare-dependent, small 
rural hospital, payment under paragraph (1)(A) shall be equal to 
the sum of the amount determined under clause (ii) and the 
amount determined under paragraph (1)(A)(iii). 

(ii) The amount determined under this clause is— 
(I) for discharges occurring during the 36-month period be-

ginning with the first day of the cost reporting period that be-
gins on or after April 1, 1990, the amount by which the hos-
pital’s target amount for the cost reporting period (as defined 
in subsection (b)(3)(D)) exceeds the amount determined under 
paragraph (1)(A)(iii); and 

(II) for discharges occurring during any subsequent cost re-
porting period (or portion thereof) and before October 1, 1994, 
or discharges occurring on or after October 1, 1997, and before 
October 1, 2022, 50 percent (or 75 percent in the case of dis-
charges occurring on or after October 1, 2006) of the amount 
by which the hospital’s target amount for the cost reporting pe-
riod or for discharges in the fiscal year (as defined in sub-
section (b)(3)(D)) exceeds the amount determined under para-
graph (1)(A)(iii). 

(iii) In the case of a medicare dependent, small rural hospital 
that experiences, in a cost reporting period compared to the pre-
vious cost reporting period, a decrease of more than 5 percent in 
its total number of inpatient cases due to circumstances beyond its 
control, the Secretary shall provide for such adjustment to the pay-
ment amounts under this subsection (other than under paragraph 
(9)) as may be necessary to fully compensate the hospital for the 
fixed costs it incurs in the period in providing inpatient hospital 
services, including the reasonable cost of maintaining necessary 
core staff and services. 

(iv) The term ‘‘medicare-dependent, small rural hospital’’ means, 
with respect to any cost reporting period to which clause (i) applies, 
any hospital— 

(I) that is located in— 
(aa) a rural area; or 
(bb) a State with no rural area (as defined in paragraph 

(2)(D)) and satisfies any of the criteria in subclause (I), 
(II), or (III) of paragraph (8)(E)(ii), 

(II) that has not more than 100 beds, 
(III) that is not classified as a sole community hospital under 

subparagraph (D), and 
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(IV) for which not less than 60 percent of its inpatient days 
or discharges during the cost reporting period beginning in fis-
cal year 1987, or two of the three most recently audited cost 
reporting periods for which the Secretary has a settled cost re-
port, were attributable to inpatients entitled to benefits under 
part A. 

Subclause (I)(bb) shall apply for purposes of payment under clause 
(ii) only for discharges of a hospital occurring on or after the effec-
tive date of a determination of medicare-dependent small rural hos-
pital status made by the Secretary with respect to the hospital 
after the date of the enactment of this sentence. For purposes of 
applying subclause (II) of paragraph (8)(E)(ii) under subclause 
(I)(bb), such subclause (II) shall be applied by inserting ‘‘as of Jan-
uary 1, 2018,’’ after ‘‘such State’’ each place it appears. 

(H) The Secretary may provide for such adjustments to the pay-
ment amounts under this subsection as the Secretary deems appro-
priate to take into account the unique circumstances of hospitals 
located in Alaska and Hawaii. 

(I)(i) The Secretary shall provide by regulation for such other ex-
ceptions and adjustments to such payment amounts under this 
subsection as the Secretary deems appropriate. 

(ii) In making adjustments under clause (i) for transfer cases (as 
defined by the Secretary) in a fiscal year, not taking in account the 
effect of subparagraph (J), the Secretary may make adjustments to 
each of the average standardized amounts determined under para-
graph (3) to assure that the aggregate payments made under this 
subsection for such fiscal year are not greater or lesser than those 
that would have otherwise been made in such fiscal year. 

(J)(i) The Secretary shall treat the term ‘‘transfer case’’ (as de-
fined in subparagraph (I)(ii)) as including the case of a qualified 
discharge (as defined in clause (ii)), which is classified within a di-
agnosis-related group described in clause (iii), and which occurs on 
or after October 1, 1998. In the case of a qualified discharge for 
which a substantial portion of the costs of care are incurred in the 
early days of the inpatient stay (as defined by the Secretary), in no 
case may the payment amount otherwise provided under this sub-
section exceed an amount equal to the sum of— 

(I) 50 percent of the amount of payment under this sub-
section for transfer cases (as established under subparagraph 
(I)(i)), and 

(II) 50 percent of the amount of payment which would have 
been made under this subsection with respect to the qualified 
discharge if no transfer were involved. 

(ii) For purposes of clause (i), subject to clause (iii), the term 
‘‘qualified discharge’’ means a discharge classified with a diagnosis- 
related group (described in clause (iii)) of an individual from a sub-
section (d) hospital, if upon such discharge the individual— 

(I) is admitted as an inpatient to a hospital or hospital unit 
that is not a subsection (d) hospital for the provision of inpa-
tient hospital services; 

(II) is admitted to a skilled nursing facility; 
(III) is provided home health services from a home health 

agency, if such services relate to the condition or diagnosis for 
which such individual received inpatient hospital services from 
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the subsection (d) hospital, and if such services are provided 
within an appropriate period (as determined by the Secretary); 

(IV) for discharges occurring on or after October 1, 2018, is 
provided hospice care by a hospice program; or 

(V) for discharges occurring on or after October 1, 2000, the 
individual receives post discharge services described in clause 
(iv)(I). 

(iii) Subject to clause (iv), a diagnosis-related group described in 
this clause is— 

(I) 1 of 10 diagnosis-related groups selected by the Secretary 
based upon a high volume of discharges classified within such 
groups and a disproportionate use of post discharge services 
described in clause (ii); and 

(II) a diagnosis-related group specified by the Secretary 
under clause (iv)(II). 

(iv) The Secretary shall include in the proposed rule published 
under subsection (e)(5)(A) for fiscal year 2001, a description of the 
effect of this subparagraph. The Secretary shall include in the pro-
posed rule published for fiscal year 2019, a description of the effect 
of clause (ii)(IV). The Secretary may include in the proposed rule 
(and in the final rule published under paragraph (6)) for fiscal year 
2001 or a subsequent fiscal year, a description of— 

(I) post-discharge services not described in subclauses (I), 
(II), (III), and, in the case of proposed and final rules for fiscal 
year 2019 and subsequent fiscal years, (IV) of clause (ii), the 
receipt of which results in a qualified discharge; and 

(II) diagnosis-related groups described in clause (iii)(I) in ad-
dition to the 10 selected under such clause. 

(K)(i) Effective for discharges beginning on or after October 1, 
2001, the Secretary shall establish a mechanism to recognize the 
costs of new medical services and technologies under the payment 
system established under this subsection. Such mechanism shall be 
established after notice and opportunity for public comment (in the 
publications required by subsection (e)(5) for a fiscal year or other-
wise). Such mechanism shall be modified to meet the requirements 
of clause (viii). 

(ii) The mechanism established pursuant to clause (i) shall— 
(I) apply to a new medical service or technology if, based on 

the estimated costs incurred with respect to discharges involv-
ing such service or technology, the DRG prospective payment 
rate otherwise applicable to such discharges under this sub-
section is inadequate (applying a threshold specified by the 
Secretary that is the lesser of 75 percent of the standardized 
amount (increased to reflect the difference between cost and 
charges) or 75 percent of one standard deviation for the diag-
nosis-related group involved); 

(II) provide for the collection of data with respect to the costs 
of a new medical service or technology described in subclause 
(I) for a period of not less than two years and not more than 
three years beginning on the date on which an inpatient hos-
pital code is issued with respect to the service or technology; 

(III) provide for additional payment to be made under this 
subsection with respect to discharges involving a new medical 
service or technology described in subclause (I) that occur dur-
ing the period described in subclause (II) in an amount that 
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adequately reflects the estimated average cost of such service 
or technology; and 

(IV) provide that discharges involving such a service or tech-
nology that occur after the close of the period described in sub-
clause (II) will be classified within a new or existing diagnosis- 
related group with a weighting factor under paragraph (4)(B) 
that is derived from cost data collected with respect to dis-
charges occurring during such period. 

(iii) For purposes of clause (ii)(II), the term ‘‘inpatient hospital 
code’’ means any code that is used with respect to inpatient hos-
pital services for which payment may be made under this sub-
section and includes an alphanumeric code issued under the Inter-
national Classification of Diseases, 9th Revision, Clinical Modifica-
tion (‘‘ICD–9–CM’’) and its subsequent revisions. 

(iv) For purposes of clause (ii)(III), the term ‘‘additional payment’’ 
means, with respect to a discharge for a new medical service or 
technology described in clause (ii)(I), an amount that exceeds the 
prospective payment rate otherwise applicable under this sub-
section to discharges involving such service or technology that 
would be made but for this subparagraph. 

(v) The requirement under clause (ii)(III) for an additional pay-
ment may be satisfied by means of a new-technology group (de-
scribed in subparagraph (L)), an add-on payment, a payment ad-
justment, or any other similar mechanism for increasing the 
amount otherwise payable with respect to a discharge under this 
subsection. The Secretary may not establish a separate fee sched-
ule for such additional payment for such services and technologies, 
by utilizing a methodology established under subsection (a) or (h) 
of section 1834 to determine the amount of such additional pay-
ment, or by other similar mechanisms or methodologies. 

(vi) For purposes of this subparagraph and subparagraph (L), a 
medical service or technology will be considered a ‘‘new medical 
service or technology’’ if the service or technology meets criteria es-
tablished by the Secretary after notice and an opportunity for pub-
lic comment. 

(vii) Under the mechanism under this subparagraph, the Sec-
retary shall provide for the addition of new diagnosis and proce-
dure codes in April 1 of each year, but the addition of such codes 
shall not require the Secretary to adjust the payment (or diagnosis- 
related group classification) under this subsection until the fiscal 
year that begins after such date. 

(viii) The mechanism established pursuant to clause (i) shall be 
adjusted to provide, before publication of a proposed rule, for public 
input regarding whether a new service or technology represents an 
advance in medical technology that substantially improves the di-
agnosis or treatment of individuals entitled to benefits under part 
A as follows: 

(I) The Secretary shall make public and periodically update 
a list of all the services and technologies for which an applica-
tion for additional payment under this subparagraph is pend-
ing. 

(II) The Secretary shall accept comments, recommendations, 
and data from the public regarding whether the service or 
technology represents a substantial improvement. 
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(III) The Secretary shall provide for a meeting at which orga-
nizations representing hospitals, physicians, such individuals, 
manufacturers, and any other interested party may present 
comments, recommendations, and data to the clinical staff of 
the Centers for Medicare & Medicaid Services before publica-
tion of a notice of proposed rulemaking regarding whether 
service or technology represents a substantial improvement. 

(ix) Before establishing any add-on payment under this subpara-
graph with respect to a new technology, the Secretary shall seek 
to identify one or more diagnosis-related groups associated with 
such technology, based on similar clinical or anatomical character-
istics and the cost of the technology. Within such groups the Sec-
retary shall assign an eligible new technology into a diagnosis-re-
lated group where the average costs of care most closely approxi-
mate the costs of care of using the new technology. No add-on pay-
ment under this subparagraph shall be made with respect to such 
new technology and this clause shall not affect the application of 
paragraph (4)(C)(iii). 

(L)(i) In establishing the mechanism under subparagraph (K), 
the Secretary may establish new-technology groups into which a 
new medical service or technology will be classified if, based on the 
estimated average costs incurred with respect to discharges involv-
ing such service or technology, the DRG prospective payment rate 
otherwise applicable to such discharges under this subsection is in-
adequate. 

(ii) Such groups— 
(I) shall not be based on the costs associated with a specific 

new medical service or technology; but 
(II) shall, in combination with the applicable standardized 

amounts and the weighting factors assigned to such groups 
under paragraph (4)(B), reflect such cost cohorts as the Sec-
retary determines are appropriate for all new medical services 
and technologies that are likely to be provided as inpatient 
hospital services in a fiscal year. 

(iii) The methodology for classifying specific hospital discharges 
within a diagnosis-related group under paragraph (4)(A) or a new- 
technology group shall provide that a specific hospital discharge 
may not be classified within both a diagnosis-related group and a 
new-technology group. 

(6) The Secretary shall provide for publication in the Federal 
Register, on or before the August 1 before each fiscal year (begin-
ning with fiscal year 1984), of a description of the methodology and 
data used in computing the adjusted DRG prospective payment 
rates under this subsection, including any adjustments required 
under subsection (e)(1)(B). 

(7) There shall be no administrative or judicial review under sec-
tion 1878 or otherwise of— 

(A) the determination of the requirement, or the proportional 
amount, of any adjustment effected pursuant to subsection 
(e)(1) or the determination of the applicable percentage in-
crease under paragraph (12)(A)(ii), 

(B) the establishment of diagnosis-related groups, of the 
methodology for the classification of discharges within such 
groups, and of the appropriate weighting factors thereof under 
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paragraph (4), including the selection and revision of codes 
under paragraph (4)(D), and 

(C) the determination of whether services provided prior to 
a patient’s inpatient admission are related to the admission (as 
described in subsection (a)(4)). 

(8)(A) In the case of any hospital which is located in an area 
which is, at any time after April 20, 1983, reclassified from an 
urban to a rural area, payments to such hospital for the first two 
cost reporting periods for which such reclassification is effective 
shall be made as follows: 

(i) For the first such cost reporting period, payment shall be 
equal to the amount payable to such hospital for such report-
ing period on the basis of the rural classification, plus an 
amount equal to two-thirds of the amount (if any) by which— 

(I) the amount which would have been payable to such 
hospital for such reporting period on the basis of an urban 
classification, exceeds 

(II) the amount payable to such hospital for such report-
ing period on the basis of the rural classification. 

(ii) For the second such cost reporting period, payment shall 
be equal to the amount payable to such hospital for such re-
porting period on the basis of the rural classification, plus an 
amount equal to one-third of the amount (if any) by which— 

(I) the amount which would have been payable to such 
hospital for such reporting period on the basis of an urban 
classification, exceeds 

(II) the amount payable to such hospital for such report-
ing period on the basis of the rural classification. 

(B)(i) For purposes of this subsection, the Secretary shall treat a 
hospital located in a rural county adjacent to one or more urban 
areas as being located in the urban metropolitan statistical area to 
which the greatest number of workers in the county commute, if 
the rural county would otherwise be considered part of an urban 
area, under the standards for designating Metropolitan Statistical 
Areas (and for designating New England County Metropolitan 
Areas) described in clause (ii), if the commuting rates used in de-
termining outlying counties (or, for New England, similar recog-
nized areas) were determined on the basis of the aggregate number 
of resident workers who commute to (and, if applicable under the 
standards, from) the central county or counties of all contiguous 
Metropolitan Statistical Areas (or New England County Metropoli-
tan Areas). 

(ii) The standards described in this clause for cost reporting peri-
ods beginning in a fiscal year— 

(I) before fiscal year 2003, are the standards published in the 
Federal Register on January 3, 1980, or, at the election of the 
hospital with respect to fiscal years 2001 and 2002, standards 
so published on March 30, 1990; and 

(II) after fiscal year 2002, are the standards published in the 
Federal Register by the Director of the Office of Management 
and Budget based on the most recent available decennial popu-
lation data. 

Subparagraphs (C) and (D) shall not apply with respect to the ap-
plication of subclause (I). 
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(C)(i) If the application of subparagraph (B) or a decision of the 
Medicare Geographic Classification Review Board or the Secretary 
under paragraph (10), by treating hospitals located in a rural coun-
ty or counties as being located in an urban area, or by treating hos-
pitals located in one urban area as being located in another urban 
area— 

(I) reduces the wage index for that urban area (as applied 
under this subsection) by 1 percentage point or less, the Sec-
retary, in calculating such wage index under this subsection, 
shall exclude those hospitals so treated, or 

(II) reduces the wage index for that urban area by more than 
1 percentage point (as applied under this subsection), the Sec-
retary shall calculate and apply such wage index under this 
subsection separately to hospitals located in such urban area 
(excluding all the hospitals so treated) and to the hospitals so 
treated (as if such hospitals were located in such urban area). 

(ii) If the application of subparagraph (B) or a decision of the 
Medicare Geographic Classification Review Board or the Secretary 
under paragraph (10), by treating hospitals located in a rural coun-
ty or counties as not being located in the rural area in a State, re-
duces the wage index for that rural area (as applied under this 
subsection), the Secretary shall calculate and apply such wage 
index under this subsection as if the hospitals so treated had not 
been excluded from calculation of the wage index for that rural 
area. 

(iii) The application of subparagraph (B) or a decision of the 
Medicare Geographic Classification Review Board or the Secretary 
under paragraph (10) may not result in the reduction of any coun-
ty’s wage index to a level below the wage index for rural areas in 
the State in which the county is located. 

(iv) The application of subparagraph (B) or a decision of the 
Medicare Geographic Classification Review Board or of the Sec-
retary under paragraph (10) may not result in a reduction in an 
urban area’s wage index if— 

(I) the urban area has a wage index below the wage index 
for rural areas in the State in which it is located; or 

(II) the urban area is located in a State that is composed of 
a single urban area. 

(v) This subparagraph shall apply with respect to discharges oc-
curring in a fiscal year only if the Secretary uses a method for 
making adjustments to the DRG prospective payment rate for area 
differences in hospital wage levels under paragraph (3)(E) for the 
fiscal year that is based on the use of Metropolitan Statistical Area 
classifications. 

(D) The Secretary shall make a proportional adjustment in the 
standardized amounts determined under paragraph (3) to assure 
that the provisions of subparagraphs (B) and (C) or a decision of 
the Medicare Geographic Classification Review Board or the Sec-
retary under paragraph (10) do not result in aggregate payments 
under this section that are greater or less than those that would 
otherwise be made. 

(E)(i) For purposes of this subsection, not later than 60 days 
after the receipt of an application (in a form and manner deter-
mined by the Secretary) from a subsection (d) hospital described in 
clause (ii), the Secretary shall treat the hospital as being located 
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in the rural area (as defined in paragraph (2)(D)) of the State in 
which the hospital is located. 

(ii) For purposes of clause (i), a subsection (d) hospital described 
in this clause is a subsection (d) hospital that is located in an 
urban area (as defined in paragraph (2)(D)) and satisfies any of the 
following criteria: 

(I) The hospital is located in a rural census tract of a metro-
politan statistical area (as determined under the most recent 
modification of the Goldsmith Modification, originally pub-
lished in the Federal Register on February 27, 1992 (57 Fed. 
Reg. 6725)). 

(II) The hospital is located in an area designated by any law 
or regulation of such State as a rural area (or is designated by 
such State as a rural hospital). 

(III) The hospital would qualify as a rural, regional, or na-
tional referral center under paragraph (5)(C) or as a sole com-
munity hospital under paragraph (5)(D) if the hospital were lo-
cated in a rural area. 

(IV) The hospital meets such other criteria as the Secretary 
may specify. 

(9)(A) Notwithstanding section 1814(b) but subject to the provi-
sions of section 1813, the amount of the payment with respect to 
the operating costs of inpatient hospital services of a subsection (d) 
Puerto Rico hospital for inpatient hospital discharges is equal to 
the sum of— 

(i) the applicable Puerto Rico percentage (specified in sub-
paragraph (E)) of the Puerto Rico adjusted DRG prospective 
payment rate (determined under subparagraph (B) or (C)) for 
such discharges, 

(ii) the applicable Federal percentage (specified in subpara-
graph (E)) of— 

(I) for discharges beginning in a fiscal year beginning on 
or after October 1, 1997, and before October 1, 2003, the 
discharge-weighted average of— 

(aa) the national adjusted DRG prospective payment 
rate (determined under paragraph (3)(D)) for hospitals 
located in a large urban area, 

(bb) such rate for hospitals located in other urban 
areas, and 

(cc) such rate for hospitals located in a rural area, 
for such discharges, adjusted in the manner provided in 
paragraph (3)(E) for different area wage levels; and 

(II) for discharges in a fiscal year beginning on or after 
October 1, 2003, the national DRG prospective payment 
rate determined under paragraph (3)(D)(iii) for hospitals 
located in any area for such discharges, adjusted in the 
manner provided in paragraph (3)(E) for different area 
wage levels. 

As used in this section, the term ‘‘subsection (d) Puerto Rico hos-
pital’’ means a hospital that is located in Puerto Rico and that 
would be a subsection (d) hospital (as defined in paragraph (1)(B)) 
if it were located in one of the 50 States. 

(B) The Secretary shall determine a Puerto Rico adjusted DRG 
prospective payment rate, for each inpatient hospital discharge in 
fiscal year 1988 involving inpatient hospital services of a sub-
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section (d) Puerto Rico hospital for which payment may be made 
under part A of this title. Such rate shall be determined for such 
hospitals located in urban or rural areas within Puerto Rico, as fol-
lows: 

(i) The Secretary shall determine the target amount (as de-
fined in subsection (b)(3)(A)) for the hospital for the cost re-
porting period beginning in fiscal year 1987 and increase such 
amount by prorating the applicable percentage increase (as de-
fined in subsection (b)(3)(B)) to update the amount to the mid-
point in fiscal year 1988. 

(ii) The Secretary shall standardize the amount determined 
under clause (i) for each hospital by— 

(I) excluding an estimate of indirect medical education 
costs, 

(II) adjusting for variations among hospitals by area in 
the average hospital wage level, 

(III) adjusting for variations in case mix among hos-
pitals, and 

(IV) excluding an estimate of the additional payments to 
certain subsection (d) Puerto Rico hospitals to be made 
under subparagraph (D)(iii) (relating to disproportionate 
share payments). 

(iii) The Secretary shall compute a discharge weighted aver-
age of the standardized amounts determined under clause (ii) 
for all hospitals located in an urban area and for all hospitals 
located in a rural area (as such terms are defined in paragraph 
(2)(D)). 

(iv) The Secretary shall reduce the average standardized 
amount by a proportion equal to the proportion (estimated by 
the Secretary) of the amount of payments under this para-
graph which are additional payments described in subpara-
graph (D)(i) (relating to outlier payments). 

(v) For each discharge classified within a diagnosis-related 
group for hospitals located in an urban or rural area, respec-
tively, the Secretary shall establish a Puerto Rico DRG pro-
spective payment rate equal to the product of— 

(I) the average standardized amount (computed under 
clause (iii) and reduced under clause (iv)) for hospitals lo-
cated in an urban or rural area, respectively, and 

(II) the weighting factor (determined under paragraph 
(4)(B)) for that diagnosis-related group. 

(vi) The Secretary shall adjust the proportion (as estimated 
by the Secretary from time to time) of hospitals’ costs which 
are attributable to wages and wage-related costs, of the Puerto 
Rico DRG prospective payment rate computed under clause (v) 
for area differences in hospital wage levels by a factor (estab-
lished by the Secretary) reflecting the relative hospital wage 
level in the geographic area of the hospital compared to the 
Puerto Rican average hospital wage level. 

(C) The Secretary shall determine a Puerto Rico adjusted DRG 
prospective payment rate, for each inpatient hospital discharge 
after fiscal year 1988 involving inpatient hospital services of a sub-
section (d) Puerto Rico hospital for which payment may be made 
under part A of this title. Such rate shall be determined for hos-
pitals located in urban or rural areas within Puerto Rico as follows: 
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(i)(I) For discharges in a fiscal year after fiscal year 1988 and 
before fiscal year 2004, the Secretary shall compute an average 
standardized amount for hospitals located in an urban area 
and for hospitals located in a rural area equal to the respective 
average standardized amount computed for the previous fiscal 
year under subparagraph (B)(iii) or under this clause, in-
creased for fiscal year 1989 by the applicable percentage in-
crease under subsection (b)(3)(B), and adjusted for subsequent 
fiscal years in accordance with the final determination of the 
Secretary under subsection (e)(4), and adjusted to reflect the 
most recent case-mix data available. 

(II) For discharges occurring in a fiscal year (beginning with 
fiscal year 2004), the Secretary shall compute an average 
standardized amount for hospitals located in any area of Puer-
to Rico that is equal to the average standardized amount com-
puted under subclause (I) for fiscal year 2003 for hospitals in 
a large urban area (or, beginning with fiscal year 2005, for all 
hospitals in the previous fiscal year) increased by the applica-
ble percentage increase under subsection (b)(3)(B) for the fiscal 
year involved. 

(ii) The Secretary shall reduce each of the average standard-
ized amounts (or for fiscal year 2004 and thereafter, the aver-
age standardized amount) by a proportion equal to the propor-
tion (estimated by the Secretary) of the amount of payments 
under this paragraph which are additional payments described 
in subparagraph (D)(i) (relating to outlier payments). 

(iii) For each discharge classified within a diagnosis-related 
group for hospitals located in an urban or rural area, respec-
tively, the Secretary shall establish a Puerto Rico DRG pro-
spective payment rate equal to the product of— 

(I) the average standardized amount (computed under 
clause (i) and reduced under clause (ii)), and 

(II) the weighting factor (determined under paragraph 
(4)(B)) for that diagnosis-related group. 

(iv)(I) The Secretary shall adjust the proportion (as esti-
mated by the Secretary from time to time) of hospitals’ costs 
which are attributable to wages and wage-related costs, of the 
Puerto Rico DRG prospective payment rate computed under 
clause (iii) for area differences in hospital wage levels by a fac-
tor (established by the Secretary) reflecting the relative hos-
pital wage level in the geographic area of the hospital com-
pared to the Puerto Rico average hospital wage level. The sec-
ond and third sentences of paragraph (3)(E)(i) shall apply to 
subsection (d) Puerto Rico hospitals under this clause in the 
same manner as they apply to subsection (d) hospitals under 
such paragraph and, for purposes of this clause, any reference 
in such paragraph to a subsection (d) hospital is deemed a ref-
erence to a subsection (d) Puerto Rico hospital. 

(II) For discharges occurring on or after October 1, 2004, the 
Secretary shall substitute ‘‘62 percent’’ for the proportion de-
scribed in the first sentence of clause (i), unless the application 
of this subclause would result in lower payments to a hospital 
than would otherwise be made. 

(D) The following provisions of paragraph (5) shall apply to sub-
section (d) Puerto Rico hospitals receiving payment under this 
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paragraph in the same manner and to the extent as they apply to 
subsection (d) hospitals receiving payment under this subsection: 

(i) Subparagraph (A) (relating to outlier payments). 
(ii) Subparagraph (B) (relating to payments for indirect med-

ical education costs), except that for this purpose the sum of 
the amount determined under subparagraph (A) of this para-
graph and the amount paid to the hospital under clause (i) of 
this subparagraph shall be substituted for the sum referred to 
in paragraph (5)(B)(i)(I). 

(iii) Subparagraph (F) (relating to disproportionate share 
payments), except that for this purpose the sum described in 
clause (ii) of this subparagraph shall be substituted for the 
sum referred to in paragraph (5)(F)(ii)(I). 

(iv) Subparagraph (H) (relating to exceptions and adjust-
ments). 

(E) For purposes of subparagraph (A), for discharges occurring— 
(i) on or after October 1, 1987, and before October 1, 1997, 

the applicable Puerto Rico percentage is 75 percent and the ap-
plicable Federal percentage is 25 percent; 

(ii) on or after October 1, 1997, and before April 1, 2004, the 
applicable Puerto Rico percentage is 50 percent and the appli-
cable Federal percentage is 50 percent; 

(iii) on or after April 1, 2004, and before October 1, 2004, the 
applicable Puerto Rico percentage is 37.5 percent and the ap-
plicable Federal percentage is 62.5 percent; 

(iv) on or after October 1, 2004, and before January 1, 2016, 
the applicable Puerto Rico percentage is 25 percent and the ap-
plicable Federal percentage is 75 percent; and 

(v) on or after January 1, 2016, the applicable Puerto Rico 
percentage is 0 percent and the applicable Federal percentage 
is 100 percent. 

(10)(A) There is hereby established the Medicare Geographic 
Classification Review Board (hereinafter in this paragraph referred 
to as the ‘‘Board’’). 

(B)(i) The Board shall be composed of 5 members appointed by 
the Secretary without regard to the provisions of title 5, United 
States Code, governing appointments in the competitive service. 
Two of such members shall be representative of subsection (d) hos-
pitals located in a rural area under paragraph (2)(D). At least 1 
member shall be knowledgeable in the field of analyzing costs with 
respect to the provision of inpatient hospital services. 

(ii) The Secretary shall make initial appointments to the Board 
as provided in this paragraph within 180 days after the date of the 
enactment of this paragraph. 

(C)(i) The Board shall consider the application of any subsection 
(d) hospital requesting that the Secretary change the hospital’s geo-
graphic classification for purposes of determining for a fiscal year— 

(I) the hospital’s average standardized amount under para-
graph (2)(D), or 

(II) the factor used to adjust the DRG prospective payment 
rate for area differences in hospital wage levels that applies to 
such hospital under paragraph (3)(E). 

(ii) A hospital requesting a change in geographic classification 
under clause (i) for a fiscal year shall submit its application to the 
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Board not later than the first day of the 13-month period ending 
on September 30 of the preceding fiscal year. 

(iii)(I) The Board shall render a decision on an application sub-
mitted under clause (i) not later than 180 days after the deadline 
referred to in clause (ii). 

(II) Appeal of decisions of the Board shall be subject to the provi-
sions of section 557b of title 5, United States Code. The Secretary 
shall issue a decision on such an appeal not later than 90 days 
after the date on which the appeal is filed. The decision of the Sec-
retary shall be final and shall not be subject to judicial review. 

(D)(i) The Secretary shall publish guidelines to be utilized by the 
Board in rendering decisions on applications submitted under this 
paragraph, and shall include in such guidelines the following: 

(I) Guidelines for comparing wages, taking into account (to 
the extent the Secretary determines appropriate) occupational 
mix, in the area in which the hospital is classified and the area 
in which the hospital is applying to be classified. 

(II) Guidelines for determining whether the county in which 
the hospital is located should be treated as being a part of a 
particular Metropolitan Statistical Area. 

(III) Guidelines for considering information provided by an 
applicant with respect to the effects of the hospital’s geographic 
classification on access to inpatient hospital services by medi-
care beneficiaries. 

(IV) Guidelines for considering the appropriateness of the 
criteria used to define New England County Metropolitan 
Areas. 

(ii) Notwithstanding clause (i), if the Secretary uses a method for 
making adjustments to the DRG prospective payment rate for area 
differences in hospital wage levels under paragraph (3)(E) that is 
not based on the use of Metropolitan Statistical Area classifica-
tions, the Secretary may revise the guidelines published under 
clause (i) to the extent such guidelines are used to determine the 
appropriateness of the geographic area in which the hospital is de-
termined to be located for purposes of making such adjustments. 

(iii) Under the guidelines published by the Secretary under 
clause (i), in the case of a hospital which has ever been classified 
by the Secretary as a rural referral center under paragraph (5)(C), 
the Board may not reject the application of the hospital under this 
paragraph on the basis of any comparison between the average 
hourly wage of the hospital and the average hourly wage of hos-
pitals in the area in which it is located. 

(iv) The Secretary shall publish the guidelines described in 
clause (i) by July 1, 1990. 

(v) Any decision of the Board to reclassify a subsection (d) hos-
pital for purposes of the adjustment factor described in subpara-
graph (C)(i)(II) for fiscal year 2001 or any fiscal year thereafter 
shall be effective for a period of 3 fiscal years, except that the Sec-
retary shall establish procedures under which a subsection (d) hos-
pital may elect to terminate such reclassification before the end of 
such period. 

(vi) Such guidelines shall provide that, in making decisions on 
applications for reclassification for the purposes described in clause 
(v) for fiscal year 2003 and any succeeding fiscal year, the Board 

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00311 Fmt 6659 Sfmt 6601 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



310 

shall base any comparison of the average hourly wage for the hos-
pital with the average hourly wage for hospitals in an area on— 

(I) an average of the average hourly wage amount for the 
hospital from the most recently published hospital wage survey 
data of the Secretary (as of the date on which the hospital ap-
plies for reclassification) and such amount from each of the two 
immediately preceding surveys; and 

(II) an average of the average hourly wage amount for hos-
pitals in such area from the most recently published hospital 
wage survey data of the Secretary (as of the date on which the 
hospital applies for reclassification) and such amount from 
each of the two immediately preceding surveys. 

(E)(i) The Board shall have full power and authority to make 
rules and establish procedures, not inconsistent with the provisions 
of this title or regulations of the Secretary, which are necessary or 
appropriate to carry out the provisions of this paragraph. In the 
course of any hearing the Board may administer oaths and affirma-
tions. The provisions of subsections (d) and (e) of section 205 with 
respect to subpenas shall apply to the Board to the same extent as 
such provisions apply to the Secretary with respect to title II. 

(ii) The Board is authorized to engage such technical assistance 
and to receive such information as may be required to carry out its 
functions, and the Secretary shall, in addition, make available to 
the Board such secretarial, clerical, and other assistance as the 
Board may require to carry out its functions. 

(F)(i) Each member of the Board who is not an officer or em-
ployee of the Federal Government shall be compensated at a rate 
equal to the daily equivalent of the annual rate of basic pay pre-
scribed for grade GS–18 of the General Schedule under section 
5332 of title 5, United States Code, for each day (including travel 
time) during which such member is engaged in the performance of 
the duties of the Board. Each member of the Board who is an offi-
cer or employee of the United States shall serve without compensa-
tion in addition to that received for service as an officer or em-
ployee of the United States. 

(ii) Members of the Board shall be allowed travel expenses, in-
cluding per diem in lieu of subsistence, at rates authorized for em-
ployees of agencies under subchapter I of chapter 57 of title 5, 
United States Code, while away from their homes or regular places 
of business in the performance of services for the Board. 

(11) ADDITIONAL PAYMENTS FOR MANAGED CARE ENROLL-
EES.— 

(A) IN GENERAL.—For portions of cost reporting periods 
occurring on or after January 1, 1998, the Secretary shall 
provide for an additional payment amount for each appli-
cable discharge of any subsection (d) hospital that has an 
approved medical residency training program. 

(B) APPLICABLE DISCHARGE.—For purposes of this para-
graph, the term ‘‘applicable discharge’’ means the dis-
charge of any individual who is enrolled under a risk-shar-
ing contract with an eligible organization under section 
1876 and who is entitled to benefits under part A or any 
individual who is enrolled with a Medicare+Choice organi-
zation under part C. 
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(C) DETERMINATION OF AMOUNT.—The amount of the 
payment under this paragraph with respect to any applica-
ble discharge shall be equal to the applicable percentage 
(as defined in subsection (h)(3)(D)(ii)) of the estimated av-
erage per discharge amount that would otherwise have 
been paid under paragraph (5)(B) if the individuals had 
not been enrolled as described in subparagraph (B). 

(D) SPECIAL RULE FOR HOSPITALS UNDER REIMBURSEMENT 
SYSTEM.—The Secretary shall establish rules for the appli-
cation of this paragraph to a hospital reimbursed under a 
reimbursement system authorized under section 1814(b)(3) 
in the same manner as it would apply to the hospital if it 
were not reimbursed under such section. 

(12) PAYMENT ADJUSTMENT FOR LOW-VOLUME HOSPITALS.— 
(A) IN GENERAL.—In addition to any payments cal-

culated under this section for a subsection (d) hospital, for 
discharges occurring during a fiscal year (beginning with 
fiscal year 2005), the Secretary shall provide for an addi-
tional payment amount to each low-volume hospital (as de-
fined in subparagraph (C)(i)) for discharges occurring dur-
ing that fiscal year that is equal to the applicable percent-
age increase (determined under subparagraph (B) or (D) 
for the hospital involved) in the amount paid to such hos-
pital under this section for such discharges (determined 
without regard to this paragraph). 

(B) APPLICABLE PERCENTAGE INCREASE.—For discharges 
occurring in fiscal years 2005 through 2010 and for dis-
charges occurring in fiscal year 2023 and subsequent fiscal 
years, the Secretary shall determine an applicable percent-
age increase for purposes of subparagraph (A) as follows: 

(i) The Secretary shall determine the empirical rela-
tionship for subsection (d) hospitals between the 
standardized cost-per-case for such hospitals and the 
total number of discharges of such hospitals and the 
amount of the additional incremental costs (if any) 
that are associated with such number of discharges. 

(ii) The applicable percentage increase shall be de-
termined based upon such relationship in a manner 
that reflects, based upon the number of such dis-
charges for a subsection (d) hospital, such additional 
incremental costs. 

(iii) In no case shall the applicable percentage in-
crease exceed 25 percent. 

(C) DEFINITIONS.— 
(i) LOW-VOLUME HOSPITAL.—For purposes of this 

paragraph, the term ‘‘low-volume hospital’’ means, for 
a fiscal year, a subsection (d) hospital (as defined in 
paragraph (1)(B)) that the Secretary determines is lo-
cated more than 25 road miles (or, with respect to fis-
cal years 2011 through 2022, 15 road miles) from an-
other subsection (d) hospital and has— 

(I) with respect to each of fiscal years 2005 
through 2010, less than 800 discharges during the 
fiscal year; 
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(II) with respect to each of fiscal years 2011 
through 2018, less than 1,600 discharges of indi-
viduals entitled to, or enrolled for, benefits under 
part A during the fiscal year or portion of fiscal 
year; 

(III) with respect to each of fiscal years 2019 
through 2022, less than 3,800 discharges during 
the fiscal year; and 

(IV) with respect to fiscal year 2023 and each 
subsequent fiscal year, less than 800 discharges 
during the fiscal year. 

(ii) DISCHARGE.—For purposes of subparagraphs (B) 
and (D) and clause (i), the term ‘‘discharge’’ means an 
inpatient acute care discharge of an individual regard-
less (except as provided in clause (i)(II) and subpara-
graph (D)(i)) of whether the individual is entitled to 
benefits under part A. 

(iii) TREATMENT OF INDIAN HEALTH SERVICE AND NON-IN-
DIAN HEALTH SERVICE FACILITIES.—For purposes of deter-
mining whether— 

(I) a subsection (d) hospital of the Indian Health 
Service (whether operated by such Service or by an In-
dian tribe or tribal organization (as those terms are 
defined in section 4 of the Indian Health Care Im-
provement Act)), or 

(II) a subsection (d) hospital other than a hospital of 
the Indian Health Service meets the mileage criterion 
under clause (i) with respect to fiscal year 2011 or a 
succeeding fiscal year, the Secretary shall apply the 
policy described in the regulation at part 412.101(e) of 
title 42, Code of Federal Regulations (as in effect on 
the date of enactment of this clause). 

(D) TEMPORARY APPLICABLE PERCENTAGE INCREASE.—For 
discharges occurring in fiscal years 2011 through 2022, the 
Secretary shall determine an applicable percentage in-
crease for purposes of subparagraph (A) using a continuous 
linear sliding scale ranging from 25 percent for low-volume 
hospitals— 

(i) with respect to each of fiscal years 2011 through 
2018, with 200 or fewer discharges of individuals enti-
tled to, or enrolled for, benefits under part A in the fis-
cal year or the portion of fiscal year to 0 percent for 
low-volume hospitals with greater than 1,600 dis-
charges of such individuals in the fiscal yearor portion 
of fiscal year; and 

(ii) with respect to each of fiscal years 2019 through 
2022, with 500 or fewer discharges in the fiscal year 
to 0 percent for low-volume hospitals with greater 
than 3,800 discharges in the fiscal year. 

(13)(A) In order to recognize commuting patterns among geo-
graphic areas, the Secretary shall establish a process through ap-
plication or otherwise for an increase of the wage index applied 
under paragraph (3)(E) for subsection (d) hospitals located in a 
qualifying county described in subparagraph (B) in the amount 
computed under subparagraph (D) based on out-migration of hos-
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pital employees who reside in that county to any higher wage index 
area. 

(B) The Secretary shall establish criteria for a qualifying county 
under this subparagraph based on the out-migration referred to in 
subparagraph (A) and differences in the area wage indices. Under 
such criteria the Secretary shall, utilizing such data as the Sec-
retary determines to be appropriate, establish— 

(i) a threshold percentage, established by the Secretary, of 
the weighted average of the area wage index or indices for the 
higher wage index areas involved; 

(ii) a threshold (of not less than 10 percent) for minimum 
out-migration to a higher wage index area or areas; and 

(iii) a requirement that the average hourly wage of the hos-
pitals in the qualifying county equals or exceeds the average 
hourly wage of all the hospitals in the area in which the quali-
fying county is located. 

(C) For purposes of this paragraph, the term ‘‘higher wage index 
area’’ means, with respect to a county, an area with a wage index 
that exceeds that of the county. 

(D) The increase in the wage index under subparagraph (A) for 
a qualifying county shall be equal to the percentage of the hospital 
employees residing in the qualifying county who are employed in 
any higher wage index area multiplied by the sum of the products, 
for each higher wage index area of— 

(i) the difference between— 
(I) the wage index for such higher wage index area, and 
(II) the wage index of the qualifying county; and 

(ii) the number of hospital employees residing in the quali-
fying county who are employed in such higher wage index area 
divided by the total number of hospital employees residing in 
the qualifying county who are employed in any higher wage 
index area. 

(E) The process under this paragraph may be based upon the 
process used by the Medicare Geographic Classification Review 
Board under paragraph (10). As the Secretary determines to be ap-
propriate to carry out such process, the Secretary may require hos-
pitals (including subsection (d) hospitals and other hospitals) and 
critical access hospitals, as required under section 1866(a)(1)(T), to 
submit data regarding the location of residence, or the Secretary 
may use data from other sources. 

(F) A wage index increase under this paragraph shall be effective 
for a period of 3 fiscal years, except that the Secretary shall estab-
lish procedures under which a subsection (d) hospital may elect to 
waive the application of such wage index increase. 

(G) A hospital in a county that has a wage index increase under 
this paragraph for a period and that has not waived the application 
of such an increase under subparagraph (F) is not eligible for re-
classification under paragraph (8) or (10) during that period. 

(H) Any increase in a wage index under this paragraph for a 
county shall not be taken into account for purposes of— 

(i) computing the wage index for portions of the wage index 
area (not including the county) in which the county is located; 
or 

(ii) applying any budget neutrality adjustment with respect 
to such index under paragraph (8)(D). 
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(I) The thresholds described in subparagraph (B), data on hos-
pital employees used under this paragraph, and any determination 
of the Secretary under the process described in subparagraph (E) 
shall be final and shall not be subject to judicial review. 

(e)(1)(A) For cost reporting periods of hospitals beginning in fiscal 
year 1984 or fiscal year 1985, the Secretary shall provide for such 
proportional adjustment in the applicable percentage increase (oth-
erwise applicable to the periods under subsection (b)(3)(B)) as may 
be necessary to assure that— 

(i) the aggregate payment amounts otherwise provided under 
subsection (d)(1)(A)(i)(I) for that fiscal year for operating costs 
of inpatient hospital services of hospitals (excluding payments 
made under section 1866(a)(1)(F)), 

are not greater or less than— 
(ii) the target percentage (as defined in subsection (d)(1)(C)) 

of the payment amounts which would have been payable for 
such services for those same hospitals for that fiscal year 
under this section under the law as in effect before the date 
of the enactment of the Social Security Amendments of 1983 
(excluding payments made under section 1866(a)(1)(F)); 

except that the adjustment made under this subparagraph shall 
apply only to subsection (d) hospitals and shall not apply for pur-
poses of making computations under subsection (d)(2)(B)(ii) or sub-
section (d)(3)(A). 

(B) For discharges occurring in fiscal year 1984 or fiscal year 
1985, the Secretary shall provide under subsections (d)(2)(F) and 
(d)(3)(C) for such equal proportional adjustment in each of the av-
erage standardized amounts otherwise computed for that fiscal 
year as may be necessary to assure that— 

(i) the aggregate payment amounts otherwise provided under 
subsection (d)(1)(A)(i)(II) and (d)(5) for that fiscal year for oper-
ating costs of inpatient hospital services of hospitals (excluding 
payments made under section 1866(a)(1)(F)), 

are not greater or less than— 
(ii) the DRG percentage (as defined in subsection (d)(1)(C)) of 

the payment amounts which would have been payable for such 
services for those same hospitals for that fiscal year under this 
section under the law as in effect before the date of the enact-
ment of the Social Security Amendments of 1983 (excluding 
payments made under section 1866(a)(1)(F)). 

(C) For discharges occurring in fiscal year 1988, the Secretary 
shall provide for such equal proportional adjustment in each of the 
average standardized amounts otherwise computed under sub-
section (d)(3) for that fiscal year as may be necessary to assure 
that— 

(i) the aggregate payment amounts otherwise provided under 
subsections (d)(1)(A)(iii), (d)(5), and (d)(9) for that fiscal year 
for operating costs of inpatient hospital services of subsection 
(d) hospitals and subsection (d) Puerto Rico hospitals, 

are not greater or less than— 
(ii) the payment amounts that would have been payable for 

such services for those same hospitals for that fiscal year but 
for the enactment of the amendments made by section 9304 of 
the Omnibus Budget Reconciliation Act of 1986. 
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(4)(A) Taking into consideration the recommendations of the 
Commission, the Secretary shall recommend for each fiscal year 
(beginning with fiscal year 1988) an appropriate change factor for 
inpatient hospital services for discharges in that fiscal year which 
will take into account amounts necessary for the efficient and effec-
tive delivery of medically appropriate and necessary care of high 
quality. The appropriate change factor may be different for all 
large urban subsection (d) hospitals, other urban subsection (d) 
hospitals, urban subsection (d) Puerto Rico hospitals, rural sub-
section (d) hospitals, and rural subsection (d) Puerto Rico hospitals, 
and all other hospitals and units not paid under subsection (d), and 
may vary among such other hospitals and units. 

(B) In addition to the recommendation made under subparagraph 
(A), the Secretary shall, taking into consideration the recommenda-
tions of the Commission under paragraph (2)(B), recommend for 
each fiscal year (beginning with fiscal year 1992) other appropriate 
changes in each existing reimbursement policy under this title 
under which payments to an institution are based upon prospec-
tively determined rates. 

(5) The Secretary shall cause to have published in the Federal 
Register, not later than— 

(A) the April 1 before each fiscal year (beginning with fiscal 
year 1986), the Secretary’s proposed recommendations under 
paragraph (4) for that fiscal year for public comment, and 

(B) the August 1 before such fiscal year after such consider-
ation of public comment on the proposal as is feasible in the 
time available, the Secretary’s final recommendations under 
such paragraph for that year. 

The Secretary shall include in the publication referred to in sub-
paragraph (A) for a fiscal year the report of the Commission’s rec-
ommendations submitted under paragraph (3) for that fiscal year. 
To the extent that the Secretary’s recommendations under para-
graph (4) differ from the Commission’s recommendations for that 
fiscal year, the Secretary shall include in the publication referred 
to in subparagraph (A) an explanation of the Secretary’s grounds 
for not following the Commission’s recommendations. 

(f)(1)(A) The Secretary shall maintain a system for the reporting 
of costs of hospitals receiving payments computed under subsection 
(d). 

(B)(i) Subject to clause (ii), the Secretary shall place into effect 
a standardized electronic cost reporting format for hospitals under 
this title. 

(ii) The Secretary may delay or waive the implementation of such 
format in particular instances where such implementation would 
result in financial hardship (in particular with respect to hospitals 
with a small percentage of inpatients entitled to benefits under this 
title). 

(2) If the Secretary determines, based upon information supplied 
by a quality improvement organization under part B of title XI, 
that a hospital, in order to circumvent the payment method estab-
lished under subsection (b) or (d) of this section, has taken an ac-
tion that results in the admission of individuals entitled to benefits 
under part A unnecessarily, unnecessary multiple admissions of 
the same such individuals, or other inappropriate medical or other 
practices with respect to such individuals, the Secretary may— 
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(A) deny payment (in whole or in part) under part A with re-
spect to inpatient hospital services provided with respect to 
such an unnecessary admission (or subsequent admission of 
the same individual), or 

(B) require the hospital to take other corrective action nec-
essary to prevent or correct the inappropriate practice. 

(3) The provisions of subsections (c) through (g) of section 1128 
shall apply to determinations made under paragraph (2) in the 
same manner as they apply to exclusions effected under section 
1128(b)(13). 

(g)(1)(A) Notwithstanding section 1861(v), instead of any 
amounts that are otherwise payable under this title with respect 
to the reasonable costs of subsection (d) hospitals and subsection 
(d) Puerto Rico hospitals for capital-related costs of inpatient hos-
pital services, the Secretary shall, for hospital cost reporting peri-
ods beginning on or after October 1, 1991, provide for payments for 
such costs in accordance with a prospective payment system estab-
lished by the Secretary. Aggregate payments made under sub-
section (d) and this subsection during fiscal years 1992 through 
1995 shall be reduced in a manner that results in a reduction (as 
estimated by the Secretary) in the amount of such payments equal 
to a 10 percent reduction in the amount of payments attributable 
to capital-related costs that would otherwise have been made dur-
ing such fiscal year had the amount of such payments been based 
on reasonable costs (as defined in section 1861(v)). For discharges 
occurring after September 30, 1993, the Secretary shall reduce by 
7.4 percent the unadjusted standard Federal capital payment rate 
(as described in 42 CFR 412.308(c), as in effect on the date of the 
enactment of the Omnibus Budget Reconciliation Act of 1993) and 
shall (for hospital cost reporting periods beginning on or after Octo-
ber 1, 1993) redetermine which payment methodology is applied to 
the hospital under such system to take into account such reduction. 
In addition to the reduction described in the preceding sentence, for 
discharges occurring on or after October 1, 1997, the Secretary 
shall apply the budget neutrality adjustment factor used to deter-
mine the Federal capital payment rate in effect on September 30, 
1995 (as described in section 412.352 of title 42 of the Code of Fed-
eral Regulations), to (i) the unadjusted standard Federal capital 
payment rate (as described in section 412.308(c) of that title, as in 
effect on September 30, 1997), and (ii) the unadjusted hospital-spe-
cific rate (as described in section 412.328(e)(1) of that title, as in 
effect on September 30, 1997), and, for discharges occurring on or 
after October 1, 1997, and before October 1, 2002, reduce the rates 
described in clauses (i) and (ii) by 2.1 percent. 

(B) Such system— 
(i) shall provide for (I) a payment on a per discharge basis, 

and (II) an appropriate weighting of such payment amount as 
relates to the classification of the discharge; 

(ii) may provide for an adjustment to take into account vari-
ations in the relative costs of capital and construction for the 
different types of facilities or areas in which they are located; 

(iii) may provide for such exceptions (including appropriate 
exceptions to reflect capital obligations) as the Secretary deter-
mines to be appropriate, and 
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(iv) may provide for suitable adjustment to reflect hospital 
occupancy rate. 

(C) In this paragraph, the term ‘‘capital-related costs’’ has the 
meaning given such term by the Secretary under subsection (a)(4) 
as of September 30, 1987, and does not include a return on equity 
capital. 

(2)(A) The Secretary shall provide that the amount which is al-
lowable, with respect to reasonable costs of inpatient hospital serv-
ices for which payment may be made under this title, for a return 
on equity capital for hospitals shall, for cost reporting periods be-
ginning on or after the date of the enactment of this subsection, be 
equal to amounts otherwise allowable under regulations in effect 
on March 1, 1983, except that the rate of return to be recognized 
shall be equal to the applicable percentage (described in subpara-
graph (B)) of the average of the rates of interest, for each of the 
months any part of which is included in the reporting period, on 
obligations issued for purchase by the Federal Hospital Insurance 
Trust Fund. 

(B) In this paragraph, the ‘‘applicable percentage’’ is— 
(i) 75 percent, for cost reporting periods beginning during fis-

cal year 1987, 
(ii) 50 percent, for cost reporting periods beginning during 

fiscal year 1988, 
(iii) 25 percent, for cost reporting periods beginning during 

fiscal year 1989, and 
(iv) 0 percent, for cost reporting periods beginning on or after 

October 1, 1989. 
(3)(A) Except as provided in subparagraph (B), in determining 

the amount of the payments that may be made under this title 
with respect to all the capital-related costs of inpatient hospital 
services of a subsection (d) hospital and a subsection (d) Puerto 
Rico hospital, the Secretary shall reduce the amounts of such pay-
ments otherwise established under this title by— 

(i) 3.5 percent for payments attributable to portions of cost 
reporting periods occurring during fiscal year 1987, 

(ii) 7 percent for payments attributable to portions of cost re-
porting periods or discharges (as the case may be) occurring 
during fiscal year 1988 on or after October 1, 1987, and before 
January 1, 1988, 

(iii) 12 percent for payments attributable to portions of cost 
reporting periods or discharges (as the case may be) in fiscal 
year 1988, occurring on or after January 1, 1988, 

(iv) 15 percent for payments attributable to portions of cost 
reporting periods or discharges (as the case may be) occurring 
during fiscal year 1989, and 

(v) 15 percent for payments attributable to portions of cost 
reporting periods or discharges (as the case may be) occurring 
during the period beginning January 1, 1990, and ending Sep-
tember 30, 1991. 

(B) Subparagraph (A) shall not apply to payments with respect 
to the capital-related costs of any hospital that is a sole community 
hospital (as defined in subsection (d)(5)(D)(iii)) or a critical access 
hospital (as defined in section 1861(mm)(1)). 

(4) In determining the amount of the payments that are attrib-
utable to portions of cost reporting periods occurring during fiscal 
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years 1998 through 2002 and that may be made under this title 
with respect to capital-related costs of inpatient hospital services of 
a hospital which is described in clause (i), (ii), or (iv) of subsection 
(d)(1)(B) or a unit described in the matter after clause (v) of such 
subsection, the Secretary shall reduce the amounts of such pay-
ments otherwise determined under this title by 15 percent. 

(h) PAYMENTS FOR DIRECT GRADUATE MEDICAL EDUCATION 
COSTS.— 

(1) SUBSTITUTION OF SPECIAL PAYMENT RULES.—Notwith-
standing section 1861(v), instead of any amounts that are oth-
erwise payable under this title with respect to the reasonable 
costs of hospitals for direct graduate medical education costs, 
the Secretary shall provide for payments for such costs in ac-
cordance with paragraph (3) of this subsection. In providing for 
such payments, the Secretary shall provide for an allocation of 
such payments between part A and part B (and the trust funds 
established under the respective parts) as reasonably reflects 
the proportion of direct graduate medical education costs of 
hospitals associated with the provision of services under each 
respective part. 

(2) DETERMINATION OF HOSPITAL-SPECIFIC APPROVED FTE 
RESIDENT AMOUNTS.—The Secretary shall determine, for each 
hospital with an approved medical residency training program, 
an approved FTE resident amount for each cost reporting pe-
riod beginning on or after July 1, 1985, as follows: 

(A) DETERMINING ALLOWABLE AVERAGE COST PER FTE 
RESIDENT IN A HOSPITAL’S BASE PERIOD.—The Secretary 
shall determine, for the hospital’s cost reporting period 
that began during fiscal year 1984, the average amount 
recognized as reasonable under this title for direct grad-
uate medical education costs of the hospital for each full- 
time-equivalent resident. 

(B) UPDATING TO THE FIRST COST REPORTING PERIOD.— 
(i) IN GENERAL.—The Secretary shall update each 

average amount determined under subparagraph (A) 
by the percentage increase in the consumer price 
index during the 12-month cost reporting period de-
scribed in such subparagraph. 

(ii) EXCEPTION.—The Secretary shall not perform an 
update under clause (i) in the case of a hospital if the 
hospital’s reporting period, described in subparagraph 
(A), began on or after July 1, 1984, and before October 
1, 1984. 

(C) AMOUNT FOR FIRST COST REPORTING PERIOD.—For the 
first cost reporting period of the hospital beginning on or 
after July 1, 1985, the approved FTE resident amount for 
the hospital is equal to the amount determined under sub-
paragraph (B) increased by 1 percent. 

(D) AMOUNT FOR SUBSEQUENT COST REPORTING PERI-
ODS.— 

(i) IN GENERAL.—Except as provided in a subsequent 
clause, for each subsequent cost reporting period, the 
approved FTE resident amount for the hospital is 
equal to the approved FTE resident amount deter-
mined under this paragraph for the previous cost re-
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porting period updated, through the midpoint of the 
period, by projecting the estimated percentage change 
in the consumer price index during the 12-month pe-
riod ending at that midpoint, with appropriate adjust-
ments to reflect previous under-or over-estimations 
under this subparagraph in the projected percentage 
change in the consumer price index. 

(ii) FREEZE IN UPDATE FOR FISCAL YEARS 1994 AND 
1995.—For cost reporting periods beginning during fis-
cal year 1994 or fiscal year 1995, the approved FTE 
resident amount for a hospital shall not be updated 
under clause (i) for a resident who is not a primary 
care resident (as defined in paragraph (5)(H)) or a 
resident enrolled in an approved medical residency 
training program in obstetrics and gynecology. 

(iii) FLOOR FOR LOCALITY ADJUSTED NATIONAL AVER-
AGE PER RESIDENT AMOUNT.—The approved FTE resi-
dent amount for a hospital for the cost reporting pe-
riod beginning during fiscal year 2001 shall not be less 
than 70 percent, and for the cost reporting period be-
ginning during fiscal year 2002 shall not be less than 
85 percent, of the locality adjusted national average 
per resident amount computed under subparagraph 
(E) for the hospital and period. 

(iv) ADJUSTMENT IN RATE OF INCREASE FOR HOS-
PITALS WITH FTE APPROVED AMOUNT ABOVE 140 PER-
CENT OF LOCALITY ADJUSTED NATIONAL AVERAGE PER 
RESIDENT AMOUNT.— 

(I) FREEZE FOR FISCAL YEARS 2001 AND 2002 AND 
2004 THROUGH 2013.—For a cost reporting period 
beginning during fiscal year 2001 or fiscal year 
2002 or during the period beginning with fiscal 
year 2004 and ending with fiscal year 2013, if the 
approved FTE resident amount for a hospital for 
the preceding cost reporting period exceeds 140 
percent of the locality adjusted national average 
per resident amount computed under subpara-
graph (E) for that hospital and period, subject to 
subclause (III), the approved FTE resident 
amount for the period involved shall be the same 
as the approved FTE resident amount for the hos-
pital for such preceding cost reporting period. 

(II) 2 PERCENT DECREASE IN UPDATE FOR FISCAL 
YEARS 2003, 2004, AND 2005.—For the cost reporting 
period beginning during fiscal year 2003, if the 
approved FTE resident amount for a hospital for 
the preceding cost reporting period exceeds 140 
percent of the locality adjusted national average 
per resident amount computed under subpara-
graph (E) for that hospital and preceding period, 
the approved FTE resident amount for the period 
involved shall be updated in the manner described 
in subparagraph (D)(i) except that, subject to sub-
clause (III), the consumer price index applied for 
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a 12-month period shall be reduced (but not below 
zero) by 2 percentage points. 

(III) NO ADJUSTMENT BELOW 140 PERCENT.—In 
no case shall subclause (I) or (II) reduce an ap-
proved FTE resident amount for a hospital for a 
cost reporting period below 140 percent of the lo-
cality adjusted national average per resident 
amount computed under subparagraph (E) for 
such hospital and period. 

(E) DETERMINATION OF LOCALITY ADJUSTED NATIONAL AV-
ERAGE PER RESIDENT AMOUNT.—The Secretary shall deter-
mine a locality adjusted national average per resident 
amount with respect to a cost reporting period of a hos-
pital beginning during a fiscal year as follows: 

(i) DETERMINING HOSPITAL SINGLE PER RESIDENT 
AMOUNT.—The Secretary shall compute for each hos-
pital operating an approved graduate medical edu-
cation program a single per resident amount equal to 
the average (weighted by number of full-time equiva-
lent residents, as determined under paragraph (4)) of 
the primary care per resident amount and the non-pri-
mary care per resident amount computed under para-
graph (2) for cost reporting periods ending during fis-
cal year 1997. 

(ii) STANDARDIZING PER RESIDENT AMOUNTS.—The 
Secretary shall compute a standardized per resident 
amount for each such hospital by dividing the single 
per resident amount computed under clause (i) by an 
average of the 3 geographic index values (weighted by 
the national average weight for each of the work, prac-
tice expense, and malpractice components) as applied 
under section 1848(e) for 1999 for the fee schedule 
area in which the hospital is located. 

(iii) COMPUTING OF WEIGHTED AVERAGE.—The Sec-
retary shall compute the average of the standardized 
per resident amounts computed under clause (ii) for 
such hospitals, with the amount for each hospital 
weighted by the average number of full-time equiva-
lent residents at such hospital (as determined under 
paragraph (4)). 

(iv) COMPUTING NATIONAL AVERAGE PER RESIDENT 
AMOUNT.—The Secretary shall compute the national 
average per resident amount, for a hospital’s cost re-
porting period that begins during fiscal year 2001, 
equal to the weighted average computed under clause 
(iii) increased by the estimated percentage increase in 
the consumer price index for all urban consumers dur-
ing the period beginning with the month that rep-
resents the midpoint of the cost reporting periods de-
scribed in clause (i) and ending with the midpoint of 
the hospital’s cost reporting period that begins during 
fiscal year 2001. 

(v) ADJUSTING FOR LOCALITY.—The Secretary shall 
compute the product of— 
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(I) the national average per resident amount 
computed under clause (iv) for the hospital, and 

(II) the geographic index value average (de-
scribed and applied under clause (ii)) for the fee 
schedule area in which the hospital is located. 

(vi) COMPUTING LOCALITY ADJUSTED AMOUNT.—The 
locality adjusted national per resident amount for a 
hospital for— 

(I) the cost reporting period beginning during 
fiscal year 2001 is the product computed under 
clause (v); or 

(II) each subsequent cost reporting period is 
equal to the locality adjusted national per resident 
amount for the hospital for the previous cost re-
porting period (as determined under this clause) 
updated, through the midpoint of the period, by 
projecting the estimated percentage change in the 
consumer price index for all urban consumers dur-
ing the 12-month period ending at that midpoint. 

(F) TREATMENT OF CERTAIN HOSPITALS.—(i) In the case of 
a hospital that did not have an approved medical residency 
training program or was not participating in the program 
under this title for a cost reporting period beginning dur-
ing fiscal year 1984, the Secretary shall, for the first such 
period for which it has such a residency training program 
and is participating under this title, provide for such ap-
proved FTE resident amount as the Secretary determines 
to be appropriate, based on approved FTE resident 
amounts for comparable programs. 

(ii) In applying this subparagraph in the case of a hos-
pital that trains residents and has not entered into a GME 
affiliation agreement (as defined by the Secretary for pur-
poses of paragraph (4)(H)(ii)), on or after the date of the en-
actment of this clause, the Secretary shall not establish an 
FTE resident amount until such time as the Secretary de-
termines that the hospital has trained at least 1.0 full-time- 
equivalent resident in an approved medical residency train-
ing program in a cost reporting period. 

(iii) In applying this subparagraph for cost reporting pe-
riods beginning on or after the date of enactment of this 
clause, in the case of a hospital that, as of such date of en-
actment, has an approved FTE resident amount based on 
the training in an approved medical residency program or 
programs of— 

(I) less than 1.0 full-time-equivalent resident in any 
cost reporting period beginning before October 1, 1997, 
as determined by the Secretary; or 

(II) no more than 3.0 full-time-equivalent residents 
in any cost reporting period beginning on or after Octo-
ber 1, 1997, and before the date of the enactment of 
this clause, as determined by the Secretary, 

in lieu of such FTE resident amount the Secretary shall, in 
accordance with the methodology described in section 
413.77(e) of title 42 of the Code of Federal Regulations (or 
any successor regulation), establish a new FTE resident 
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amount if the hospital trains at least 1.0 full-time-equiva-
lent resident (in the case of a hospital described in sub-
clause (I)) or more than 3.0 full-time-equivalent residents 
(in the case of a hospital described in subclause (II)) in a 
cost reporting period beginning on or after such date of en-
actment and before the date that is 5 years after such date 
of enactment. 

(iv) For purposes of carrying out this subparagraph for 
cost reporting periods beginning on or after the date of the 
enactment of this clause, a hospital shall report full-time- 
equivalent residents on its cost report for a cost reporting 
period if the hospital trains at least 1.0 full-time-equivalent 
residents in an approved medical residency training pro-
gram or programs in such period. 

(v) As appropriate, the Secretary may consider informa-
tion from any cost reporting period necessary to establish a 
new FTE resident amount as described in clause (iii). 

(3) HOSPITAL PAYMENT AMOUNT PER RESIDENT.— 
(A) IN GENERAL.—The payment amount, for a hospital 

cost reporting period beginning on or after July 1, 1985, is 
equal to the product of— 

(i) the aggregate approved amount (as defined in 
subparagraph (B)) for that period, and 

(ii) the hospital’s medicare patient load (as defined 
in subparagraph (C)) for that period. 

(B) AGGREGATE APPROVED AMOUNT.—As used in sub-
paragraph (A), the term ‘‘aggregate approved amount’’ 
means, for a hospital cost reporting period, the product 
of— 

(i) the hospital’s approved FTE resident amount (de-
termined under paragraph (2)) for that period, and 

(ii) the weighted average number of full-time-equiva-
lent residents (as determined under paragraph (4)) in 
the hospital’s approved medical residency training pro-
grams in that period. 

The Secretary shall reduce the aggregate approved amount to 
the extent payment is made under subsection (k) for residents 
included in the hospital’s count of full-time equivalent resi-
dents. 

(C) MEDICARE PATIENT LOAD.—As used in subparagraph 
(A), the term ‘‘medicare patient load’’ means, with respect 
to a hospital’s cost reporting period, the fraction of the 
total number of inpatient-bed-days (as established by the 
Secretary) during the period which are attributable to pa-
tients with respect to whom payment may be made under 
part A. 

(D) PAYMENT FOR MANAGED CARE ENROLLEES.— 
(i) IN GENERAL.—For portions of cost reporting peri-

ods occurring on or after January 1, 1998, the Sec-
retary shall provide for an additional payment amount 
under this subsection for services furnished to individ-
uals who are enrolled under a risk-sharing contract 
with an eligible organization under section 1876 and 
who are entitled to part A or with a Medicare+Choice 
organization under part C. The amount of such a pay-
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ment shall equal, subject to clause (iii), the applicable 
percentage of the product of— 

(I) the aggregate approved amount (as defined 
in subparagraph (B)) for that period; and 

(II) the fraction of the total number of inpatient- 
bed days (as established by the Secretary) during 
the period which are attributable to such enrolled 
individuals. 

(ii) APPLICABLE PERCENTAGE.—For purposes of 
clause (i), the applicable percentage is— 

(I) 20 percent in 1998, 
(II) 40 percent in 1999, 
(III) 60 percent in 2000, 
(IV) 80 percent in 2001, and 
(V) 100 percent in 2002 and subsequent years. 

(iii) PROPORTIONAL REDUCTION FOR NURSING AND AL-
LIED HEALTH EDUCATION.—The Secretary shall esti-
mate a proportional adjustment in payments to all 
hospitals determined under clauses (i) and (ii) for por-
tions of cost reporting periods beginning in a year (be-
ginning with 2000) such that the proportional adjust-
ment reduces payments in an amount for such year 
equal to the total additional payment amounts for 
nursing and allied health education determined under 
subsection (l) for portions of cost reporting periods oc-
curring in that year. 

(iv) SPECIAL RULE FOR HOSPITALS UNDER REIMBURSE-
MENT SYSTEM.—The Secretary shall establish rules for 
the application of this subparagraph to a hospital re-
imbursed under a reimbursement system authorized 
under section 1814(b)(3) in the same manner as it 
would apply to the hospital if it were not reimbursed 
under such section. 

(4) DETERMINATION OF FULL-TIME-EQUIVALENT RESIDENTS.— 
(A) RULES.—The Secretary shall establish rules con-

sistent with this paragraph for the computation of the 
number of full-time- equivalent residents in an approved 
medical residency training program. 

(B) ADJUSTMENT FOR PART-YEAR OR PART-TIME RESI-
DENTS.—Such rules shall take into account individuals 
who serve as residents for only a portion of a period with 
a hospital or simultaneously with more than one hospital. 

(C) WEIGHTING FACTORS FOR CERTAIN RESIDENTS.—Sub-
ject to subparagraph (D), such rules shall provide, in calcu-
lating the number of full-time-equivalent residents in an 
approved residency program— 

(i) before July 1, 1986, for each resident the 
weighting factor is 1.00, 

(ii) on or after July 1, 1986, for a resident who is in 
the resident’s initial residency period (as defined in 
paragraph (5)(F)), the weighting factor is 1.00, 

(iii) on or after July 1, 1986, and before July 1, 1987, 
for a resident who is not in the resident’s initial resi-
dency period (as defined in paragraph (5)(F)), the 
weighting factor is .75, and 
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(iv) on or after July 1, 1987, for a resident who is 
not in the resident’s initial residency period (as de-
fined in paragraph (5)(F)), the weighting factor is .50. 

(D) FOREIGN MEDICAL GRADUATES REQUIRED TO PASS 
FMGEMS EXAMINATION.— 

(i) IN GENERAL.—Except as provided in clause (ii), 
such rules shall provide that, in the case of an indi-
vidual who is a foreign medical graduate (as defined 
in paragraph (5)(D)), the individual shall not be count-
ed as a resident on or after July 1, 1986, unless— 

(I) the individual has passed the FMGEMS ex-
amination (as defined in paragraph (5)(E)), or 

(II) the individual has previously received cer-
tification from, or has previously passed the exam-
ination of, the Educational Commission for For-
eign Medical Graduates. 

(ii) TRANSITION FOR CURRENT FMGS.—On or after 
July 1, 1986, but before July 1, 1987, in the case of a 
foreign medical graduate who— 

(I) has served as a resident before July 1, 1986, 
and is serving as a resident after that date, but 

(II) has not passed the FMGEMS examination 
or a previous examination of the Educational 
Commission for Foreign Medical Graduates before 
July 1, 1986, 

the individual shall be counted as a resident at a rate 
equal to one-half of the rate at which the individual 
would otherwise be counted. 

(E) COUNTING TIME SPENT IN OUTPATIENT SETTINGS.— 
Subject to subparagraphs (J) and (K), such rules shall pro-
vide that only time spent in activities relating to patient 
care shall be counted and that— 

(i) effective for cost reporting periods beginning be-
fore July 1, 2010, all the time; 

(ii) effective for cost reporting periods beginning on 
or after July 1, 2010, all the time so spent by a resi-
dent shall be counted towards the determination of 
full-time equivalency, without regard to the setting in 
which the activities are performed, if a hospital incurs 
the costs of the stipends and fringe benefits of the 
resident during the time the resident spends in that 
setting. If more than one hospital incurs these costs, 
either directly or through a third party, such hospitals 
shall count a proportional share of the time, as deter-
mined by written agreement between the hospitals, 
that a resident spends training in that setting. 

so spent by a resident under an approved medical resi-
dency training program shall be counted towards the de-
termination of full-time equivalency, without regard to the 
setting in which the activities are performed, if the hos-
pital incurs all, or substantially all, of the costs for the 
training program in that setting. 
Any hospital claiming under this subparagraph for time 
spent in a nonprovider setting shall maintain and make 
available to the Secretary records regarding the amount of 
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such time and such amount in comparison with amounts 
of such time in such base year as the Secretary shall speci-
fy. 

(F) LIMITATION ON NUMBER OF RESIDENTS IN ALLOPATHIC 
AND OSTEOPATHIC MEDICINE.— 

(i) IN GENERAL.—Such rules shall provide that for 
purposes of a cost reporting period beginning on or 
after October 1, 1997, subject to paragraphs (7) and 
(8), the total number of full-time equivalent residents 
before application of weighting factors (as determined 
under this paragraph) with respect to a hospital’s ap-
proved medical residency training program in the 
fields of allopathic medicine and osteopathic medicine 
may not exceed the number (or, 130 percent of such 
number in the case of a hospital located in a rural 
area) of such full-time equivalent residents for the 
hospital’s most recent cost reporting period ending on 
or before December 31, 1996. 

(ii) COUNTING PRIMARY CARE RESIDENTS ON CERTAIN 
APPROVED LEAVES OF ABSENCE IN BASE YEAR FTE 
COUNT.— 

(I) IN GENERAL.—In determining the number of 
such full-time equivalent residents for a hospital’s 
most recent cost reporting period ending on or be-
fore December 31, 1996, for purposes of clause (i), 
the Secretary shall count an individual to the ex-
tent that the individual would have been counted 
as a primary care resident for such period but for 
the fact that the individual, as determined by the 
Secretary, was on maternity or disability leave or 
a similar approved leave of absence. 

(II) LIMITATION TO 3 FTE RESIDENTS FOR ANY 
HOSPITAL.—The total number of individuals count-
ed under subclause (I) for a hospital may not ex-
ceed 3 full-time equivalent residents. 

(G) COUNTING INTERNS AND RESIDENTS FOR FY 1998 AND 
SUBSEQUENT YEARS.— 

(i) IN GENERAL.—For cost reporting periods begin-
ning during fiscal years beginning on or after October 
1, 1997, subject to the limit described in subparagraph 
(F), the total number of full-time equivalent residents 
for determining a hospital’s graduate medical edu-
cation payment shall equal the average of the actual 
full-time equivalent resident counts for the cost report-
ing period and the preceding two cost reporting peri-
ods. 

(ii) ADJUSTMENT FOR SHORT PERIODS.—If any cost re-
porting period beginning on or after October 1, 1997, 
is not equal to twelve months, the Secretary shall 
make appropriate modifications to ensure that the av-
erage full-time equivalent resident counts pursuant to 
clause (i) are based on the equivalent of full twelve- 
month cost reporting periods. 

(iii) TRANSITION RULE FOR 1998.—In the case of a 
hospital’s first cost reporting period beginning on or 
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after October 1, 1997, clause (i) shall be applied by 
using the average for such period and the preceding 
cost reporting period. 

(H) SPECIAL RULES FOR APPLICATION OF SUBPARAGRAPHS 
(F) AND (G).— 

(i) NEW FACILITIES.—(I) The Secretary shall, con-
sistent with the principles of subparagraphs (F) and 
(G) and subject to paragraphs (7) and (8), prescribe 
rules for the application of such subparagraphs in the 
case of medical residency training programs estab-
lished on or after January 1, 1995. In promulgating 
such rules for purposes of subparagraph (F), the Sec-
retary shall give special consideration to facilities that 
meet the needs of underserved rural areas. 

(II) In applying this clause in the case of a hospital 
that, on or after the date of the enactment of this sub-
clause, begins training residents in a new approved 
medical residency training program or programs (as 
defined by the Secretary), the Secretary shall not deter-
mine a limitation applicable to the hospital under sub-
paragraph (F) until such time as the Secretary deter-
mines that the hospital has trained at least 1.0 full- 
time-equivalent resident in such new approved medical 
residency training program or programs in a cost re-
porting period. 

(III) In applying this clause in the case of a hospital 
that, as of the date of the enactment of this subclause, 
has a limitation under subparagraph (F), based on a 
cost reporting period beginning before October 1, 1997, 
of less than 1.0 full-time-equivalent resident, the Sec-
retary shall adjust the limitation in the manner appli-
cable to a new approved medical residency training 
program if the Secretary determines the hospital begins 
training at least 1.0 full-time-equivalent residents in a 
program year beginning on or after such date of enact-
ment and before the date that is 5 years after such date 
of enactment. 

(IV) In applying this clause in the case of a hospital 
that, as of the date of the enactment of this subclause, 
has a limitation under subparagraph (F), based on a 
cost reporting period beginning on or after October 1, 
1997, and before such date of enactment, of no more 
than 3.0 full-time-equivalent residents, the Secretary 
shall adjust the limitation in the manner applicable to 
a new approved medical residency training program if 
the Secretary determines the hospital begins training 
more than 3.0 full-time-equivalent residents in a pro-
gram year beginning on or after such date of enactment 
and before the date that is 5 years after such date of 
enactment. 

(V) An adjustment to the limitation applicable to a 
hospital made pursuant to subclause (III) or (IV) shall 
be made in a manner consistent with the methodology, 
as appropriate, in section 413.79(e) of title 42, Code of 
Federal Regulations (or any successor regulation). As 
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appropriate, the Secretary may consider information 
from any cost reporting periods necessary to make such 
an adjustment to the limitation. 

(ii) AGGREGATION.—The Secretary may prescribe 
rules which allow institutions which are members of 
the same affiliated group (as defined by the Secretary) 
to elect to apply the limitation of subparagraph (F) on 
an aggregate basis. 

(iii) DATA COLLECTION.—The Secretary may require 
any entity that operates a medical residency training 
program and to which subparagraphs (F) and (G) 
apply to submit to the Secretary such additional infor-
mation as the Secretary considers necessary to carry 
out such subparagraphs. 

(iv) NONRURAL HOSPITALS OPERATING TRAINING PRO-
GRAMS IN RURAL AREAS.—In the case of a hospital that 
is not located in a rural area but establishes sepa-
rately accredited approved medical residency training 
programs (or rural tracks) in øan rural area¿ a rural 
area or has an accredited training program with an in-
tegrated rural track, the Secretary shall adjust the 
limitation under subparagraph (F) in an appropriate 
manner insofar as it applies to such programs in such 
rural areas in order to encourage the training of physi-
cians in rural areas. 

(v) SPECIAL PROVIDER AGREEMENT.—If an entity en-
ters into a provider agreement pursuant to section 
1866(a) to provide hospital services on the same phys-
ical site previously used by Medicare Provider No. 05– 
0578— 

(I) the limitation on the number of total full 
time equivalent residents under subparagraph (F) 
and clauses (v) and (vi)(I) of subsection (d)(5)(B) 
applicable to such provider shall be equal to the 
limitation applicable under such provisions to Pro-
vider No. 05–0578 for its cost reporting period 
ending on June 30, 2006; and 

(II) the provisions of subparagraph (G) and sub-
section (d)(5)(B)(vi)(II) shall not be applicable to 
such provider for the first three cost reporting 
years in which such provider trains residents 
under any approved medical residency training 
program. 

(vi) REDISTRIBUTION OF RESIDENCY SLOTS AFTER A 
HOSPITAL CLOSES.— 

(I) IN GENERAL.—Subject to the succeeding pro-
visions of this clause, the Secretary shall, by regu-
lation, establish a process under which, in the 
case where a hospital (other than a hospital de-
scribed in clause (v)) with an approved medical 
residency program closes on or after a date that is 
2 years before the date of enactment of this 
clause, the Secretary shall increase the otherwise 
applicable resident limit under this paragraph for 
other hospitals in accordance with this clause. 
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(II) PRIORITY FOR HOSPITALS IN CERTAIN 
AREAS.—Subject to the succeeding provisions of 
this clause, in determining for which hospitals the 
increase in the otherwise applicable resident limit 
is provided under such process, the Secretary 
shall distribute the increase to hospitals in the fol-
lowing priority order (with preference given with-
in each category to hospitals that are members of 
the same affiliated group (as defined by the Sec-
retary under clause (ii)) as the closed hospital): 

(aa) First, to hospitals located in the same 
core-based statistical area as, or a core-based 
statistical area contiguous to, the hospital 
that closed. 

(bb) Second, to hospitals located in the 
same State as the hospital that closed. 

(cc) Third, to hospitals located in the same 
region of the country as the hospital that 
closed. 

(dd) Fourth, only if the Secretary is not able 
to distribute the increase to hospitals de-
scribed in item (cc), to qualifying hospitals in 
accordance with the provisions of paragraph 
(8). 

(III) REQUIREMENT HOSPITAL LIKELY TO FILL PO-
SITION WITHIN CERTAIN TIME PERIOD.—The Sec-
retary may only increase the otherwise applicable 
resident limit of a hospital under such process if 
the Secretary determines the hospital has dem-
onstrated a likelihood of filling the positions made 
available under this clause within 3 years. 

(IV) LIMITATION.—The aggregate number of in-
creases in the otherwise applicable resident limits 
for hospitals under this clause shall be equal to 
the number of resident positions in the approved 
medical residency programs that closed on or after 
the date described in subclause (I). 

(V) ADMINISTRATION.—Chapter 35 of title 44, 
United States Code, shall not apply to the imple-
mentation of this clause. 

(J) TREATMENT OF CERTAIN NONPROVIDER AND DIDACTIC 
ACTIVITIES.—Such rules shall provide that all time spent 
by an intern or resident in an approved medical residency 
training program in a nonprovider setting that is primarily 
engaged in furnishing patient care (as defined in para-
graph (5)(K)) in non-patient care activities, such as didac-
tic conferences and seminars, but not including research 
not associated with the treatment or diagnosis of a par-
ticular patient, as such time and activities are defined by 
the Secretary, shall be counted toward the determination 
of full-time equivalency. 

(K) TREATMENT OF CERTAIN OTHER ACTIVITIES.—In deter-
mining the hospital’s number of full-time equivalent resi-
dents for purposes of this subsection, all the time that is 
spent by an intern or resident in an approved medical resi-
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dency training program on vacation, sick leave, or other 
approved leave, as such time is defined by the Secretary, 
and that does not prolong the total time the resident is 
participating in the approved program beyond the normal 
duration of the program shall be counted toward the deter-
mination of full-time equivalency. 

(5) DEFINITIONS AND SPECIAL RULES.—As used in this sub-
section: 

(A) APPROVED MEDICAL RESIDENCY TRAINING PROGRAM.— 
The term ‘‘approved medical residency training program’’ 
means a residency or other postgraduate medical training 
program participation in which may be counted toward 
certification in a specialty or subspecialty and includes for-
mal postgraduate training programs in geriatric medicine 
approved by the Secretary. 

(B) CONSUMER PRICE INDEX.—The term ‘‘consumer price 
index’’ refers to the Consumer Price Index for All Urban 
Consumers (United States city average), as published by 
the Secretary of Commerce. 

(C) DIRECT GRADUATE MEDICAL EDUCATION COSTS.—The 
term ‘‘direct graduate medical education costs’’ means di-
rect costs of approved educational activities for approved 
medical residency training programs. 

(D) FOREIGN MEDICAL GRADUATE.—The term ‘‘foreign 
medical graduate’’ means a resident who is not a graduate 
of— 

(i) a school of medicine accredited by the Liaison 
Committee on Medical Education of the American 
Medical Association and the Association of American 
Medical Colleges (or approved by such Committee as 
meeting the standards necessary for such accredita-
tion), 

(ii) a school of osteopathy accredited by the Amer-
ican Osteopathic Association, or approved by such As-
sociation as meeting the standards necessary for such 
accreditation, or 

(iii) a school of dentistry or podiatry which is accred-
ited (or meets the standards for accreditation) by an 
organization recognized by the Secretary for such pur-
pose. 

(E) FMGEMS EXAMINATION.—The term ‘‘FMGEMS ex-
amination’’ means parts I and II of the Foreign Medical 
Graduate Examination in the Medical Sciences or any suc-
cessor examination recognized by the Secretary for this 
purpose. 

(F) INITIAL RESIDENCY PERIOD.—The term ‘‘initial resi-
dency period’’ means the period of board eligibility, except 
that— 

(i) except as provided in clause (ii), in no case shall 
the initial period of residency exceed an aggregate pe-
riod of formal training of more than five years for any 
individual, and 

(ii) a period, of not more than two years, during 
which an individual is in a geriatric residency or fel-
lowship program or a preventive medicine residency or 
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fellowship program which meets such criteria as the 
Secretary may establish, shall be treated as part of 
the initial residency period, but shall not be counted 
against any limitation on the initial residency period. 

Subject to subparagraph (G)(v), the initial residency period 
shall be determined, with respect to a resident, as of the 
time the resident enters the residency training program. 

(G) PERIOD OF BOARD ELIGIBILITY.— 
(i) GENERAL RULE.—Subject to clauses (ii), (iii), (iv), 

and (v), the term ‘‘period of board eligibility’’ means, 
for a resident, the minimum number of years of formal 
training necessary to satisfy the requirements for ini-
tial board eligibility in the particular specialty for 
which the resident is training. 

(ii) APPLICATION OF 1985–1986 DIRECTORY.—Except as 
provided in clause (iii), the period of board eligibility 
shall be such period specified in the 1985–1986 Direc-
tory of Residency Training Programs published by the 
Accreditation Council on Graduate Medical Education. 

(iii) CHANGES IN PERIOD OF BOARD ELIGIBILITY.—On 
or after July 1, 1989, if the Accreditation Council on 
Graduate Medical Education, in its Directory of Resi-
dency Training Programs— 

(I) increases the minimum number of years of 
formal training necessary to satisfy the require-
ments for a specialty, above the period specified in 
its 1985–1986 Directory, the Secretary may in-
crease the period of board eligibility for that spe-
cialty, but not to exceed the period of board eligi-
bility specified in that later Directory, or 

(II) decreases the minimum number of years of 
formal training necessary to satisfy the require-
ments for a specialty, below the period specified in 
its 1985–1986 Directory, the Secretary may de-
crease the period of board eligibility for that spe-
cialty, but not below the period of board eligibility 
specified in that later Directory. 

(iv) SPECIAL RULE FOR CERTAIN PRIMARY CARE COM-
BINED RESIDENCY PROGRAMS.—(I) In the case of a resi-
dent enrolled in a combined medical residency training 
program in which all of the individual programs (that 
are combined) are for training a primary care resident 
(as defined in subparagraph (H)), the period of board 
eligibility shall be the minimum number of years of 
formal training required to satisfy the requirements 
for initial board eligibility in the longest of the indi-
vidual programs plus one additional year. 

(II) A resident enrolled in a combined medical resi-
dency training program that includes an obstetrics 
and gynecology program shall qualify for the period of 
board eligibility under subclause (I) if the other pro-
grams such resident combines with such obstetrics 
and gynecology program are for training a primary 
care resident. 
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(v) CHILD NEUROLOGY TRAINING PROGRAMS.—In the 
case of a resident enrolled in a child neurology resi-
dency training program, the period of board eligibility 
and the initial residency period shall be the period of 
board eligibility for pediatrics plus 2 years. 

(H) PRIMARY CARE RESIDENT.—The term ‘‘primary care 
resident’’ means a resident enrolled in an approved med-
ical residency training program in family medicine, gen-
eral internal medicine, general pediatrics, preventive medi-
cine, geriatric medicine, or osteopathic general practice. 

(I) RESIDENT.—The term ‘‘resident’’ includes an intern or 
other participant in an approved medical residency train-
ing program. 

(J) ADJUSTMENTS FOR CERTAIN FAMILY PRACTICE RESI-
DENCY PROGRAMS.— 

(i) IN GENERAL.—In the case of an approved medical 
residency training program (meeting the requirements 
of clause (ii)) of a hospital which received funds from 
the United States, a State, or a political subdivision of 
a State or an instrumentality of such a State or polit-
ical subdivision (other than payments under this title 
or a State plan under title XIX) for the program dur-
ing the cost reporting period that began during fiscal 
year 1984, the Secretary shall— 

(I) provide for an average amount under para-
graph (2)(A) that takes into account the Sec-
retary’s estimate of the amount that would have 
been recognized as reasonable under this title if 
the hospital had not received such funds, and 

(II) reduce the payment amount otherwise pro-
vided under this subsection in an amount equal to 
the proportion of such program funds received 
during the cost reporting period involved that is 
allocable to this title. 

(ii) ADDITIONAL REQUIREMENTS.—A hospital’s ap-
proved medical residency program meets the require-
ments of this clause if— 

(I) the program is limited to training for family 
and community medicine; 

(II) the program is the only approved medical 
residency program of the hospital; and 

(III) the average amount determined under 
paragraph (2)(A) for the hospital (as determined 
without regard to the increase in such amount de-
scribed in clause (i)(I)) does not exceed $10,000. 

(K) NONPROVIDER SETTING THAT IS PRIMARILY ENGAGED 
IN FURNISHING PATIENT CARE.—The term ‘‘nonprovider set-
ting that is primarily engaged in furnishing patient care’’ 
means a nonprovider setting in which the primary activity 
is the care and treatment of patients, as defined by the 
Secretary. 

(6) INCENTIVE PAYMENT UNDER PLANS FOR VOLUNTARY RE-
DUCTION IN NUMBER OF RESIDENTS.— 

(A) IN GENERAL.—In the case of a voluntary residency 
reduction plan for which an application is approved under 
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subparagraph (B), subject to subparagraph (F), each hos-
pital which is part of the qualifying entity submitting the 
plan shall be paid an applicable hold harmless percentage 
(as specified in subparagraph (E)) of the sum of— 

(i) the amount (if any) by which— 
(I) the amount of payment which would have 

been made under this subsection if there had been 
a 5-percent reduction in the number of full-time 
equivalent residents in the approved medical edu-
cation training programs of the hospital as of 
June 30, 1997, exceeds 

(II) the amount of payment which is made 
under this subsection, taking into account the re-
duction in such number effected under the reduc-
tion plan; and 

(ii) the amount of the reduction in payment under 
subsection (d)(5)(B) for the hospital that is attrib-
utable to the reduction in number of residents effected 
under the plan below 95 percent of the number of full- 
time equivalent residents in such programs of the hos-
pital as of June 30, 1997. 

The determination of the amounts under clauses (i) and (ii) 
for any year shall be made on the basis of the provisions 
of this title in effect on the application deadline date for 
the first calendar year to which the reduction plan applies. 

(B) APPROVAL OF PLAN APPLICATIONS.—The Secretary 
may not approve the application of an qualifying entity un-
less— 

(i) the application is submitted in a form and man-
ner specified by the Secretary and by not later than 
November 1, 1999, 

(ii) the application provides for the operation of a 
plan for the reduction in the number of full-time 
equivalent residents in the approved medical residency 
training programs of the entity consistent with the re-
quirements of subparagraph (D); 

(iii) the entity elects in the application the period of 
residency training years (not greater than 5) over 
which the reduction will occur; 

(iv) the entity will not reduce the proportion of its 
residents in primary care (to the total number of resi-
dents) below such proportion as in effect as of the ap-
plicable time described in subparagraph (D)(v); and 

(v) the Secretary determines that the application 
and the entity and such plan meet such other require-
ments as the Secretary specifies in regulations. 

(C) QUALIFYING ENTITY.—For purposes of this para-
graph, any of the following may be a qualifying entity: 

(i) Individual hospitals operating one or more ap-
proved medical residency training programs. 

(ii) Two or more hospitals that operate such pro-
grams and apply for treatment under this paragraph 
as a single qualifying entity. 

(iii) A qualifying consortium (as described in section 
4628 of the Balanced Budget Act of 1997). 
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(D) RESIDENCY REDUCTION REQUIREMENTS.— 
(i) INDIVIDUAL HOSPITAL APPLICANTS.—In the case of 

a qualifying entity described in subparagraph (C)(i), 
the number of full-time equivalent residents in all the 
approved medical residency training programs oper-
ated by or through the entity shall be reduced as fol-
lows: 

(I) If the base number of residents exceeds 750 
residents, by a number equal to at least 20 per-
cent of such base number. 

(II) Subject to subclause (IV), if the base num-
ber of residents exceeds 600 but is less than 750 
residents, by 150 residents. 

(III) Subject to subclause (IV), if the base num-
ber of residents does not exceed 600 residents, by 
a number equal to at least 25 percent of such base 
number. 

(IV) In the case of a qualifying entity which is 
described in clause (v) and which elects treatment 
under this subclause, by a number equal to at 
least 20 percent of the base number. 

(ii) JOINT APPLICANTS.—In the case of a qualifying 
entity described in subparagraph (C)(ii), the number of 
full-time equivalent residents in the aggregate for all 
the approved medical residency training programs op-
erated by or through the entity shall be reduced as fol-
lows: 

(I) Subject to subclause (II), by a number equal 
to at least 25 percent of the base number. 

(II) In the case of such a qualifying entity which 
is described in clause (v) and which elects treat-
ment under this subclause, by a number equal to 
at least 20 percent of the base number. 

(iii) CONSORTIA.—In the case of a qualifying entity 
described in subparagraph (C)(iii), the number of full- 
time equivalent residents in the aggregate for all the 
approved medical residency training programs oper-
ated by or through the entity shall be reduced by a 
number equal to at least 20 percent of the base num-
ber. 

(iv) MANNER OF REDUCTION.—The reductions speci-
fied under the preceding provisions of this subpara-
graph for a qualifying entity shall be below the base 
number of residents for that entity and shall be fully 
effective not later than the 5th residency training year 
in which the application under subparagraph (B) is ef-
fective. 

(v) ENTITIES PROVIDING ASSURANCE OF INCREASE IN 
PRIMARY CARE RESIDENTS.—An entity is described in 
this clause if— 

(I) the base number of residents for the entity 
is less than 750 or the entity is described in sub-
paragraph (C)(ii); and 

(II) the entity represents in its application 
under subparagraph (B) that it will increase the 
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number of full-time equivalent residents in pri-
mary care by at least 20 percent (from such num-
ber included in the base number of residents) by 
not later than the 5th residency training year in 
which the application under subparagraph (B) is 
effective. 

If a qualifying entity fails to comply with the represen-
tation described in subclause (II) by the end of such 
5th residency training year, the entity shall be subject 
to repayment of all amounts paid under this para-
graph, in accordance with procedures established to 
carry out subparagraph (F). 

(vi) BASE NUMBER OF RESIDENTS DEFINED.—For pur-
poses of this paragraph, the term ‘‘base number of 
residents’’ means, with respect to a qualifying entity 
(or its participating hospitals) operating approved 
medical residency training programs, the number of 
full-time equivalent residents in such programs (before 
application of weighting factors) of the entity as of the 
most recent residency training year ending before 
June 30, 1997, or, if less, for any subsequent residency 
training year that ends before the date the entity 
makes application under this paragraph. 

(E) APPLICABLE HOLD HARMLESS PERCENTAGE.—For pur-
poses of subparagraph (A), the ‘‘applicable hold harmless 
percentage’’ for the— 

(i) first and second residency training years in which 
the reduction plan is in effect, 100 percent, 

(ii) third such year, 75 percent, 
(iii) fourth such year, 50 percent, and 
(iv) fifth such year, 25 percent. 

(F) PENALTY FOR NONCOMPLIANCE.— 
(i) IN GENERAL.—No payment may be made under 

this paragraph to a hospital for a residency training 
year if the hospital has failed to reduce the number of 
full-time equivalent residents (in the manner required 
under subparagraph (D)) to the number agreed to by 
the Secretary and the qualifying entity in approving 
the application under this paragraph with respect to 
such year. 

(ii) INCREASE IN NUMBER OF RESIDENTS IN SUBSE-
QUENT YEARS.—If payments are made under this para-
graph to a hospital, and if the hospital increases the 
number of full-time equivalent residents above the 
number of such residents permitted under the reduc-
tion plan as of the completion of the plan, then, as 
specified by the Secretary, the entity is liable for re-
payment to the Secretary of the total amounts paid 
under this paragraph to the entity. 

(G) TREATMENT OF ROTATING RESIDENTS.—In applying 
this paragraph, the Secretary shall establish rules regard-
ing the counting of residents who are assigned to institu-
tions the medical residency training programs in which are 
not covered under approved applications under this para-
graph. 
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(7) REDISTRIBUTION OF UNUSED RESIDENT POSITIONS.— 
(A) REDUCTION IN LIMIT BASED ON UNUSED POSITIONS.— 

(i) PROGRAMS SUBJECT TO REDUCTION.— 
(I) IN GENERAL.—Except as provided in sub-

clause (II), if a hospital’s reference resident level 
(specified in clause (ii)) is less than the otherwise 
applicable resident limit (as defined in subpara-
graph (C)(ii)), effective for portions of cost report-
ing periods occurring on or after July 1, 2005, the 
otherwise applicable resident limit shall be re-
duced by 75 percent of the difference between 
such otherwise applicable resident limit and such 
reference resident level. 

(II) EXCEPTION FOR SMALL RURAL HOSPITALS.— 
This subparagraph shall not apply to a hospital 
located in a rural area (as defined in subsection 
(d)(2)(D)(ii)) with fewer than 250 acute care inpa-
tient beds. 

(ii) REFERENCE RESIDENT LEVEL.— 
(I) IN GENERAL.—Except as otherwise provided 

in subclauses (II) and (III), the reference resident 
level specified in this clause for a hospital is the 
resident level for the most recent cost reporting 
period of the hospital ending on or before Sep-
tember 30, 2002, for which a cost report has been 
settled (or, if not, submitted (subject to audit)), as 
determined by the Secretary. 

(II) USE OF MOST RECENT ACCOUNTING PERIOD 
TO RECOGNIZE EXPANSION OF EXISTING PRO-
GRAMS.—If a hospital submits a timely request to 
increase its resident level due to an expansion of 
an existing residency training program that is not 
reflected on the most recent settled cost report, 
after audit and subject to the discretion of the 
Secretary, the reference resident level for such 
hospital is the resident level for the cost reporting 
period that includes July 1, 2003, as determined 
by the Secretary. 

(III) EXPANSIONS UNDER NEWLY APPROVED PRO-
GRAMS.—Upon the timely request of a hospital, 
the Secretary shall adjust the reference resident 
level specified under subclause (I) or (II) to in-
clude the number of medical residents that were 
approved in an application for a medical residency 
training program that was approved by an appro-
priate accrediting organization (as determined by 
the Secretary) before January 1, 2002, but which 
was not in operation during the cost reporting pe-
riod used under subclause (I) or (II), as the case 
may be, as determined by the Secretary. 

(iii) AFFILIATION.—The provisions of clause (i) shall 
be applied to hospitals which are members of the same 
affiliated group (as defined by the Secretary under 
paragraph (4)(H)(ii)) as of July 1, 2003. 

(B) REDISTRIBUTION.— 
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(i) IN GENERAL.—The Secretary is authorized to in-
crease the otherwise applicable resident limit for each 
qualifying hospital that submits a timely application 
under this subparagraph by such number as the Sec-
retary may approve for portions of cost reporting peri-
ods occurring on or after July 1, 2005. The aggregate 
number of increases in the otherwise applicable resi-
dent limits under this subparagraph may not exceed 
the Secretary’s estimate of the aggregate reduction in 
such limits attributable to subparagraph (A). 

(ii) CONSIDERATIONS IN REDISTRIBUTION.—In deter-
mining for which hospitals the increase in the other-
wise applicable resident limit is provided under clause 
(i), the Secretary shall take into account the dem-
onstrated likelihood of the hospital filling the positions 
within the first 3 cost reporting periods beginning on 
or after July 1, 2005, made available under this sub-
paragraph, as determined by the Secretary. 

(iii) PRIORITY FOR RURAL AND SMALL URBAN AREAS.— 
In determining for which hospitals and residency 
training programs an increase in the otherwise appli-
cable resident limit is provided under clause (i), the 
Secretary shall distribute the increase to programs of 
hospitals located in the following priority order: 

(I) First, to hospitals located in rural areas (as 
defined in subsection (d)(2)(D)(ii)). 

(II) Second, to hospitals located in urban areas 
that are not large urban areas (as defined for pur-
poses of subsection (d)). 

(III) Third, to other hospitals in a State if the 
residency training program involved is in a spe-
cialty for which there are not other residency 
training programs in the State. 

Increases of residency limits within the same priority 
category under this clause shall be determined by the 
Secretary. 

(iv) LIMITATION.—In no case shall more than 25 full- 
time equivalent additional residency positions be made 
available under this subparagraph with respect to any 
hospital. 

(v) APPLICATION OF LOCALITY ADJUSTED NATIONAL 
AVERAGE PER RESIDENT AMOUNT.—With respect to ad-
ditional residency positions in a hospital attributable 
to the increase provided under this subparagraph, not-
withstanding any other provision of this subsection, 
the approved FTE resident amount is deemed to be 
equal to the locality adjusted national average per 
resident amount computed under paragraph (4)(E) for 
that hospital. 

(vi) CONSTRUCTION.—Nothing in this subparagraph 
shall be construed as permitting the redistribution of 
reductions in residency positions attributable to vol-
untary reduction programs under paragraph (6), under 
a demonstration project approved as of October 31, 
2003, under the authority of section 402 of Public Law 
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90–248, or as affecting the ability of a hospital to es-
tablish new medical residency training programs 
under paragraph (4)(H). 

(C) RESIDENT LEVEL AND LIMIT DEFINED.—In this para-
graph: 

(i) RESIDENT LEVEL.—The term ‘‘resident level’’ 
means, with respect to a hospital, the total number of 
full-time equivalent residents, before the application of 
weighting factors (as determined under paragraph (4)), 
in the fields of allopathic and osteopathic medicine for 
the hospital. 

(ii) OTHERWISE APPLICABLE RESIDENT LIMIT.—The 
term ‘‘otherwise applicable resident limit’’ means, with 
respect to a hospital, the limit otherwise applicable 
under subparagraphs (F)(i) and (H) of paragraph (4) 
on the resident level for the hospital determined with-
out regard to this paragraph. 

(D) ADJUSTMENT BASED ON SETTLED COST REPORT.—In 
the case of a hospital with a dual accredited osteopathic 
and allopathic family practice program for which— 

(i) the otherwise applicable resident limit was re-
duced under subparagraph (A)(i)(I); and 

(ii) such reduction was based on a reference resident 
level that was determined using a cost report and 
where a revised or corrected notice of program reim-
bursement was issued for such cost report between 
September 1, 2006 and September 15, 2006, whether 
as a result of an appeal or otherwise, and the ref-
erence resident level under such settled cost report is 
higher than the level used for the reduction under 
subparagraph (A)(i)(I); 

the Secretary shall apply subparagraph (A)(i)(I) using the 
higher resident reference level and make any necessary 
adjustments to such reduction. Any such necessary adjust-
ments shall be effective for portions of cost reporting peri-
ods occurring on or after July 1, 2005. 

(E) JUDICIAL REVIEW.—There shall be no administrative 
or judicial review under section 1869, 1878, or otherwise, 
with respect to determinations made øunder this this 
paragraph, paragraph (8), or paragraph (4)(H)(vi).¿ under 
this paragraph, paragraph (8), clause (i), (ii), (iii), or (v) of 
paragraph (2)(F), or clause (i) or (vi) of paragraph (4)(H). 

(8) DISTRIBUTION OF ADDITIONAL RESIDENCY POSITIONS.— 
(A) REDUCTIONS IN LIMIT BASED ON UNUSED POSITIONS.— 

(i) IN GENERAL.—Except as provided in clause (ii), if 
a hospital’s reference resident level (as defined in sub-
paragraph (H)(i)) is less than the otherwise applicable 
resident limit (as defined in subparagraph (H)(iii)), ef-
fective for portions of cost reporting periods occurring 
on or after July 1, 2011, the otherwise applicable resi-
dent limit shall be reduced by 65 percent of the dif-
ference between such otherwise applicable resident 
limit and such reference resident level. 

(ii) EXCEPTIONS.—This subparagraph shall not apply 
to— 
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(I) a hospital located in a rural area (as defined 
in subsection (d)(2)(D)(ii)) with fewer than 250 
acute care inpatient beds; 

(II) a hospital that was part of a qualifying enti-
ty which had a voluntary residency reduction plan 
approved under paragraph (6)(B) or under the au-
thority of section 402 of Public Law 90–248, if the 
hospital demonstrates to the Secretary that it has 
a specified plan in place for filling the unused po-
sitions by not later than 2 years after the date of 
enactment of this paragraph; or 

(III) a hospital described in paragraph (4)(H)(v). 
(B) DISTRIBUTION.— 

(i) IN GENERAL.—The Secretary shall increase the 
otherwise applicable resident limit for each qualifying 
hospital that submits an application under this sub-
paragraph by such number as the Secretary may ap-
prove for portions of cost reporting periods occurring 
on or after July 1, 2011. The aggregate number of in-
creases in the otherwise applicable resident limit 
under this subparagraph shall be equal to the aggre-
gate reduction in such limits attributable to subpara-
graph (A) (as estimated by the Secretary). 

(ii) REQUIREMENTS.—Subject to clause (iii), a hos-
pital that receives an increase in the otherwise appli-
cable resident limit under this subparagraph shall en-
sure, during the 5-year period beginning on the date 
of such increase, that— 

(I) the number of full-time equivalent primary 
care residents, as defined in paragraph (5)(H) (as 
determined by the Secretary), excluding any addi-
tional positions under subclause (II), is not less 
than the average number of full-time equivalent 
primary care residents (as so determined) during 
the 3 most recent cost reporting periods ending 
prior to the date of enactment of this paragraph; 
and 

(II) not less than 75 percent of the positions at-
tributable to such increase are in a primary care 
or general surgery residency (as determined by 
the Secretary). 

The Secretary may determine whether a hospital has 
met the requirements under this clause during such 5- 
year period in such manner and at such time as the 
Secretary determines appropriate, including at the end 
of such 5-year period. 

(iii) REDISTRIBUTION OF POSITIONS IF HOSPITAL NO 
LONGER MEETS CERTAIN REQUIREMENTS.—In the case 
where the Secretary determines that a hospital de-
scribed in clause (ii) does not meet either of the re-
quirements under subclause (I) or (II) of such clause, 
the Secretary shall— 

(I) reduce the otherwise applicable resident 
limit of the hospital by the amount by which such 
limit was increased under this paragraph; and 
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(II) provide for the distribution of positions at-
tributable to such reduction in accordance with 
the requirements of this paragraph. 

(C) CONSIDERATIONS IN REDISTRIBUTION.—In deter-
mining for which hospitals the increase in the otherwise 
applicable resident limit is provided under subparagraph 
(B), the Secretary shall take into account— 

(i) the demonstration likelihood of the hospital fill-
ing the positions made available under this paragraph 
within the first 3 cost reporting periods beginning on 
or after July 1, 2011, as determined by the Secretary; 
and 

(ii) whether the hospital has an accredited rural 
training track (as described in paragraph (4)(H)(iv)). 

(D) PRIORITY FOR CERTAIN AREAS.—In determining for 
which hospitals the increase in the otherwise applicable 
resident limit is provided under subparagraph (B), subject 
to subparagraph (E), the Secretary shall distribute the in-
crease to hospitals based on the following factors: 

(i) Whether the hospital is located in a State with a 
resident-to-population ratio in the lowest quartile (as 
determined by the Secretary). 

(ii) Whether the hospital is located in a State, a ter-
ritory of the United States, or the District of Columbia 
that is among the top 10 States, territories, or Dis-
tricts in terms of the ratio of— 

(I) the total population of the State, territory, or 
District living in an area designated (under such 
section 332(a)(1)(A)) as a health professional 
shortage area (as of the date of enactment of this 
paragraph); to 

(II) the total population of the State, territory, 
or District (as determined by the Secretary based 
on the most recent available population data pub-
lished by the Bureau of the Census). 

(iii) Whether the hospital is located in a rural area 
(as defined in subsection (d)(2)(D)(ii)). 

(E) RESERVATION OF POSITIONS FOR CERTAIN HOS-
PITALS.— 

(i) IN GENERAL.—Subject to clause (ii), the Secretary 
shall reserve the positions available for distribution 
under this paragraph as follows: 

(I) 70 percent of such positions for distribution 
to hospitals described in clause (i) of subpara-
graph (D). 

(II) 30 percent of such positions for distribution 
to hospitals described in clause (ii) and (iii) of 
such subparagraph. 

(ii) EXCEPTION IF POSITIONS NOT REDISTRIBUTED BY 
JULY 1, 2011.—In the case where the Secretary does not 
distribute positions to hospitals in accordance with 
clause (i) by July 1, 2011, the Secretary shall dis-
tribute such positions to other hospitals in accordance 
with the considerations described in subparagraph (C) 
and the priority described in subparagraph (D). 
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(F) LIMITATION.—A hospital may not receive more than 
75 full-time equivalent additional residency positions 
under this paragraph. 

(G) APPLICATION OF PER RESIDENT AMOUNTS FOR PRI-
MARY CARE AND NONPRIMARY CARE.—With respect to addi-
tional residency positions in a hospital attributable to the 
increase provided under this paragraph, the approved FTE 
per resident amounts are deemed to be equal to the hos-
pital per resident amounts for primary care and nonpri-
mary care computed under paragraph (2)(D) for that hos-
pital. 

(H) DEFINITIONS.—In this paragraph: 
(i) REFERENCE RESIDENT LEVEL.—The term ‘‘ref-

erence resident level’’ means, with respect to a hos-
pital, the highest resident level for any of the 3 most 
recent cost reporting periods (ending before the date of 
the enactment of this paragraph) of the hospital for 
which a cost report has been settled (or, if not, sub-
mitted (subject to audit)), as determined by the Sec-
retary. 

(ii) RESIDENT LEVEL.—The term ‘‘resident level’’ has 
the meaning given such term in paragraph (7)(C)(i). 

(iii) OTHERWISE APPLICABLE RESIDENT LIMIT.—The 
term ‘‘otherwise applicable resident limit’’ means, with 
respect to a hospital, the limit otherwise applicable 
under subparagraphs (F)(i) and (H) of paragraph (4) 
on the resident level for the hospital determined with-
out regard to this paragraph but taking into account 
paragraph (7)(A). 

(I) AFFILIATION.—The provisions of this paragraph shall 
be applied to hospitals which are members of the same af-
filiated group (as defined by the Secretary under para-
graph (4)(H)(ii)) and the reference resident level for each 
such hospital shall be the reference resident level with re-
spect to the cost reporting period that results in the small-
est difference between the reference resident level and the 
otherwise applicable resident limit. 

(i) AVOIDING DUPLICATIVE PAYMENTS TO HOSPITALS PARTICI-
PATING IN RURAL DEMONSTRATION PROGRAMS.—The Secretary shall 
reduce any payment amounts otherwise determined under this sec-
tion to the extent necessary to avoid duplication of any payment 
made under section 4005(e) of the Omnibus Budget Reconciliation 
Act of 1987. 

(j) PROSPECTIVE PAYMENT FOR INPATIENT REHABILITATION SERV-
ICES.— 

(1) PAYMENT DURING TRANSITION PERIOD.— 
(A) IN GENERAL.—Notwithstanding section 1814(b), but 

subject to the provisions of section 1813, the amount of the 
payment with respect to the operating and capital costs of 
inpatient hospital services of a rehabilitation hospital or a 
rehabilitation unit (in this subsection referred to as a ‘‘re-
habilitation facility’’), other than a facility making an elec-
tion under subparagraph (F) in a cost reporting period be-
ginning on or after October 1, 2000, and before October 1, 
2002, is equal to the sum of— 
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(i) the TEFRA percentage (as defined in subpara-
graph (C)) of the amount that would have been paid 
under part A with respect to such costs if this sub-
section did not apply, and 

(ii) the prospective payment percentage (as defined 
in subparagraph (C)) of the product of (I) the per unit 
payment rate established under this subsection for the 
fiscal year in which the payment unit of service oc-
curs, and (II) the number of such payment units occur-
ring in the cost reporting period. 

(B) FULLY IMPLEMENTED SYSTEM.—Notwithstanding sec-
tion 1814(b), but subject to the provisions of section 1813, 
the amount of the payment with respect to the operating 
and capital costs of inpatient hospital services of a reha-
bilitation facility for a payment unit in a cost reporting pe-
riod beginning on or after October 1, 2002, or, in the case 
of a facility making an election under subparagraph (F), 
for any cost reporting period described in such subpara-
graph, is equal to the per unit payment rate established 
under this subsection for the fiscal year in which the pay-
ment unit of service occurs. 

(C) TEFRA AND PROSPECTIVE PAYMENT PERCENTAGES 
SPECIFIED.—For purposes of subparagraph (A), for a cost 
reporting period beginning— 

(i) on or after October 1, 2000, and before October 
1, 2001, the ‘‘TEFRA percentage’’ is 662⁄3 percent and 
the ‘‘prospective payment percentage’’ is 331⁄3 percent; 
and 

(ii) on or after October 1, 2001, and before October 
1, 2002, the ‘‘TEFRA percentage’’ is 331⁄3 percent and 
the ‘‘prospective payment percentage’’ is 662⁄3 percent. 

(D) PAYMENT UNIT.—For purposes of this subsection, the 
term ‘‘payment unit’’ means a discharge. 

(E) CONSTRUCTION RELATING TO TRANSFER AUTHORITY.— 
Nothing in this subsection shall be construed as pre-
venting the Secretary from providing for an adjustment to 
payments to take into account the early transfer of a pa-
tient from a rehabilitation facility to another site of care. 

(F) ELECTION TO APPLY FULL PROSPECTIVE PAYMENT SYS-
TEM.—A rehabilitation facility may elect, not later than 30 
days before its first cost reporting period for which the 
payment methodology under this subsection applies to the 
facility, to have payment made to the facility under this 
subsection under the provisions of subparagraph (B) (rath-
er than subparagraph (A)) for each cost reporting period to 
which such payment methodology applies. 

(2) PATIENT CASE MIX GROUPS.— 
(A) ESTABLISHMENT.—The Secretary shall establish— 

(i) classes of patient discharges of rehabilitation fa-
cilities by functional-related groups (each in this sub-
section referred to as a ‘‘case mix group’’), based on 
impairment, age, comorbidities, and functional capa-
bility of the patient and such other factors as the Sec-
retary deems appropriate to improve the explanatory 
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power of functional independence measure-function re-
lated groups; and 

(ii) a method of classifying specific patients in reha-
bilitation facilities within these groups. 

(B) WEIGHTING FACTORS.—For each case mix group the 
Secretary shall assign an appropriate weighting which re-
flects the relative facility resources used with respect to 
patients classified within that group compared to patients 
classified within other groups. 

(C) ADJUSTMENTS FOR CASE MIX.— 
(i) IN GENERAL.—The Secretary shall from time to 

time adjust the classifications and weighting factors 
established under this paragraph as appropriate to re-
flect changes in treatment patterns, technology, case 
mix, number of payment units for which payment is 
made under this title, and other factors which may af-
fect the relative use of resources. Such adjustments 
shall be made in a manner so that changes in aggre-
gate payments under the classification system are a 
result of real changes and are not a result of changes 
in coding that are unrelated to real changes in case 
mix. 

(ii) ADJUSTMENT.—Insofar as the Secretary deter-
mines that such adjustments for a previous fiscal year 
(or estimates that such adjustments for a future fiscal 
year) did (or are likely to) result in a change in aggre-
gate payments under the classification system during 
the fiscal year that are a result of changes in the cod-
ing or classification of patients that do not reflect real 
changes in case mix, the Secretary shall adjust the per 
payment unit payment rate for subsequent years so as 
to eliminate the effect of such coding or classification 
changes. 

(D) DATA COLLECTION.—The Secretary is authorized to 
require rehabilitation facilities that provide inpatient hos-
pital services to submit such data as the Secretary deems 
necessary to establish and administer the prospective pay-
ment system under this subsection. 

(3) PAYMENT RATE.— 
(A) IN GENERAL.—The Secretary shall determine a pro-

spective payment rate for each payment unit for which 
such rehabilitation facility is entitled to receive payment 
under this title. Subject to subparagraph (B), such rate for 
payment units occurring during a fiscal year shall be 
based on the average payment per payment unit under 
this title for inpatient operating and capital costs of reha-
bilitation facilities using the most recent data available (as 
estimated by the Secretary as of the date of establishment 
of the system) adjusted— 

(i) by updating such per-payment-unit amount to the 
fiscal year involved by the weighted average of the ap-
plicable percentage increases provided under sub-
section (b)(3)(B)(ii) (for cost reporting periods begin-
ning during the fiscal year) covering the period from 
the midpoint of the period for such data through the 
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midpoint of fiscal year 2000 and by an increase factor 
(described in subparagraph (C)) specified by the Sec-
retary for subsequent fiscal years up to the fiscal year 
involved; 

(ii) by reducing such rates by a factor equal to the 
proportion of payments under this subsection (as esti-
mated by the Secretary) based on prospective payment 
amounts which are additional payments described in 
paragraph (4) (relating to outlier and related pay-
ments); 

(iii) for variations among rehabilitation facilities by 
area under paragraph (6); 

(iv) by the weighting factors established under para-
graph (2)(B); and 

(v) by such other factors as the Secretary determines 
are necessary to properly reflect variations in nec-
essary costs of treatment among rehabilitation facili-
ties. 

(B) BUDGET NEUTRAL RATES.—The Secretary shall estab-
lish the prospective payment amounts under this sub-
section for payment units during fiscal years 2001 and 
2002 at levels such that, in the Secretary’s estimation, the 
amount of total payments under this subsection for such 
fiscal years (including any payment adjustments pursuant 
to paragraphs (4) and (6) but not taking into account any 
payment adjustment resulting from an election permitted 
under paragraph (1)(F)) shall be equal to 98 percent for 
fiscal year 2001 and 100 percent for fiscal year 2002 of the 
amount of payments that would have been made under 
this title during the fiscal years for operating and capital 
costs of rehabilitation facilities had this subsection not 
been enacted. In establishing such payment amounts, the 
Secretary shall consider the effects of the prospective pay-
ment system established under this subsection on the total 
number of payment units from rehabilitation facilities and 
other factors described in subparagraph (A). 

(C) INCREASE FACTOR.— 
(i) IN GENERAL.—For purposes of this subsection for 

payment units in each fiscal year (beginning with fis-
cal year 2001), the Secretary shall establish an in-
crease factor subject to clauses (ii) and (iii). Such fac-
tor shall be based on an appropriate percentage in-
crease in a market basket of goods and services com-
prising services for which payment is made under this 
subsection, which may be the market basket percent-
age increase described in subsection (b)(3)(B)(iii). The 
increase factor to be applied under this subparagraph 
for each of fiscal years 2008 and 2009 shall be 0 per-
cent. 

(ii) PRODUCTIVITY AND OTHER ADJUSTMENT.—Subject 
to clause (iii), after establishing the increase factor de-
scribed in clause (i) for a fiscal year, the Secretary 
shall reduce such increase factor— 

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00345 Fmt 6659 Sfmt 6601 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



344 

(I) for fiscal year 2012 and each subsequent fis-
cal year, by the productivity adjustment described 
in section 1886(b)(3)(B)(xi)(II); and 

(II) for each of fiscal years 2010 through 2019, 
by the other adjustment described in subpara-
graph (D). 

The application of this clause may result in the in-
crease factor under this subparagraph being less than 
0.0 for a fiscal year, and may result in payment rates 
under this subsection for a fiscal year being less than 
such payment rates for the preceding fiscal year. 

(iii) SPECIAL RULE FOR FISCAL YEAR 2018.—The in-
crease factor to be applied under this subparagraph 
for fiscal year 2018, after the application of clause (ii), 
shall be 1 percent. 

(D) OTHER ADJUSTMENT.—For purposes of subparagraph 
(C)(ii)(II), the other adjustment described in this subpara-
graph is— 

(i) for each of fiscal years 2010 and 2011, 0.25 per-
centage point; 

(ii) for each of fiscal years 2012 and 2013, 0.1 per-
centage point; 

(iii) for fiscal year 2014, 0.3 percentage point; 
(iv) for each of fiscal years 2015 and 2016, 0.2 per-

centage point; and 
(v) for each of fiscal years 2017, 2018, and 2019, 

0.75 percentage point. 
(4) OUTLIER AND SPECIAL PAYMENTS.— 

(A) OUTLIERS.— 
(i) IN GENERAL.—The Secretary may provide for an 

additional payment to a rehabilitation facility for pa-
tients in a case mix group, based upon the patient 
being classified as an outlier based on an unusual 
length of stay, costs, or other factors specified by the 
Secretary. 

(ii) PAYMENT BASED ON MARGINAL COST OF CARE.— 
The amount of such additional payment under clause 
(i) shall be determined by the Secretary and shall ap-
proximate the marginal cost of care beyond the cutoff 
point applicable under clause (i). 

(iii) TOTAL PAYMENTS.—The total amount of the ad-
ditional payments made under this subparagraph for 
payment units in a fiscal year may not exceed 5 per-
cent of the total payments projected or estimated to be 
made based on prospective payment rates for payment 
units in that year. 

(B) ADJUSTMENT.—The Secretary may provide for such 
adjustments to the payment amounts under this sub-
section as the Secretary deems appropriate to take into ac-
count the unique circumstances of rehabilitation facilities 
located in Alaska and Hawaii. 

(5) PUBLICATION.—The Secretary shall provide for publica-
tion in the Federal Register, on or before August 1 before each 
fiscal year (beginning with fiscal year 2001), of the classifica-
tion and weighting factors for case mix groups under para-
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graph (2) for such fiscal year and a description of the method-
ology and data used in computing the prospective payment 
rates under this subsection for that fiscal year. 

(6) AREA WAGE ADJUSTMENT.—The Secretary shall adjust the 
proportion (as estimated by the Secretary from time to time) 
of rehabilitation facilities’ costs which are attributable to 
wages and wage-related costs, of the prospective payment rates 
computed under paragraph (3) for area differences in wage lev-
els by a factor (established by the Secretary) reflecting the rel-
ative hospital wage level in the geographic area of the rehabili-
tation facility compared to the national average wage level for 
such facilities. Not later than October 1, 2001 (and at least 
every 36 months thereafter), the Secretary shall update the 
factor under the preceding sentence on the basis of information 
available to the Secretary (and updated as appropriate) of the 
wages and wage-related costs incurred in furnishing rehabilita-
tion services. Any adjustments or updates made under this 
paragraph for a fiscal year shall be made in a manner that 
assures that the aggregated payments under this subsection in 
the fiscal year are not greater or less than those that would 
have been made in the year without such adjustment. 

(7) QUALITY REPORTING.— 
(A) REDUCTION IN UPDATE FOR FAILURE TO REPORT.— 

(i) IN GENERAL.—For purposes of fiscal year 2014 
and each subsequent fiscal year, in the case of a reha-
bilitation facility that does not submit data to the Sec-
retary in accordance with subparagraphs (C) and (F) 
with respect to such a fiscal year, after determining 
the increase factor described in paragraph (3)(C), and 
after application of subparagraphs (C)(iii) and (D) of 
paragraph (3), the Secretary shall reduce such in-
crease factor for payments for discharges occurring 
during such fiscal year by 2 percentage points. 

(ii) SPECIAL RULE.—The application of this subpara-
graph may result in the increase factor described in 
paragraph (3)(C) being less than 0.0 for a fiscal year, 
and may result in payment rates under this subsection 
for a fiscal year being less than such payment rates 
for the preceding fiscal year. 

(B) NONCUMULATIVE APPLICATION.—Any reduction under 
subparagraph (A) shall apply only with respect to the fis-
cal year involved and the Secretary shall not take into ac-
count such reduction in computing the payment amount 
under this subsection for a subsequent fiscal year. 

(C) SUBMISSION OF QUALITY DATA.—Subject to subpara-
graph (G), for fiscal year 2014 and each subsequent fiscal 
year, each rehabilitation facility shall submit to the Sec-
retary data on quality measures specified under subpara-
graph (D). Such data shall be submitted in a form and 
manner, and at a time, specified by the Secretary for pur-
poses of this subparagraph. 

(D) QUALITY MEASURES.— 
(i) IN GENERAL.—Subject to clause (ii), any measure 

specified by the Secretary under this subparagraph 
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must have been endorsed by the entity with a contract 
under section 1890(a). 

(ii) EXCEPTION.—In the case of a specified area or 
medical topic determined appropriate by the Secretary 
for which a feasible and practical measure has not 
been endorsed by the entity with a contract under sec-
tion 1890(a), the Secretary may specify a measure that 
is not so endorsed as long as due consideration is 
given to measures that have been endorsed or adopted 
by a consensus organization identified by the Sec-
retary. 

(iii) TIME FRAME.—Not later than October 1, 2012, 
the Secretary shall publish the measures selected 
under this subparagraph that will be applicable with 
respect to fiscal year 2014. 

(E) PUBLIC AVAILABILITY OF DATA SUBMITTED.—The Sec-
retary shall establish procedures for making data sub-
mitted under subparagraph (C) and subparagraph (F)(i) 
available to the public. Such procedures shall ensure that 
a rehabilitation facility has the opportunity to review the 
data that is to be made public with respect to the facility 
prior to such data being made public. The Secretary shall 
report quality measures that relate to services furnished in 
inpatient settings in rehabilitation facilities on the Inter-
net website of the Centers for Medicare & Medicaid Serv-
ices. 

(F) SUBMISSION OF ADDITIONAL DATA.— 
(i) IN GENERAL.—For the fiscal year beginning on 

the specified application date (as defined in subsection 
(a)(2)(E) of section 1899B), as applicable with respect 
to inpatient rehabilitation facilities and quality meas-
ures under subsection (c)(1) of such section and meas-
ures under subsection (d)(1) of such section, and each 
subsequent fiscal year, in addition to such data on the 
quality measures described in subparagraph (C), each 
rehabilitation facility shall submit to the Secretary 
data on the quality measures under such subsection 
(c)(1) and any necessary data specified by the Sec-
retary under such subsection (d)(1). 

(ii) STANDARDIZED PATIENT ASSESSMENT DATA.—For 
fiscal year 2019 and each subsequent fiscal year, in 
addition to such data described in clause (i), each re-
habilitation facility shall submit to the Secretary 
standardized patient assessment data required under 
subsection (b)(1) of section 1899B. 

(iii) SUBMISSION.—Such data shall be submitted in 
the form and manner, and at the time, specified by the 
Secretary for purposes of this subparagraph. 

(G) NON-DUPLICATION.—To the extent data submitted 
under subparagraph (F) duplicates other data required to 
be submitted under subparagraph (C), the submission of 
such data under subparagraph (F) shall be in lieu of the 
submission of such data under subparagraph (C). The pre-
vious sentence shall not apply insofar as the Secretary de-
termines it is necessary to avoid a delay in the implemen-
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tation of section 1899B, taking into account the different 
specified application dates under subsection (a)(2)(E) of 
such section. 

(8) LIMITATION ON REVIEW.—There shall be no administra-
tive or judicial review under section 1869, 1878, or otherwise 
of the establishment of— 

(A) case mix groups, of the methodology for the classi-
fication of patients within such groups, and of the appro-
priate weighting factors thereof under paragraph (2), 

(B) the prospective payment rates under paragraph (3), 
(C) outlier and special payments under paragraph (4), 

and 
(D) area wage adjustments under paragraph (6). 

(k) PAYMENT TO NONHOSPITAL PROVIDERS.— 
(1) IN GENERAL.—For cost reporting periods beginning on or 

after October 1, 1997, the Secretary may establish rules for 
payment to qualified nonhospital providers for their direct 
costs of medical education, if those costs are incurred in the op-
eration of an approved medical residency training program de-
scribed in subsection (h). Such rules shall specify the amounts, 
form, and manner in which such payments will be made and 
the portion of such payments that will be made from each of 
the trust funds under this title. 

(2) QUALIFIED NONHOSPITAL PROVIDERS.—For purposes of 
this subsection, the term ‘‘qualified nonhospital providers’’ 
means— 

(A) a Federally qualified health center, as defined in sec-
tion 1861(aa)(4); 

(B) a rural health clinic, as defined in section 
1861(aa)(2); 

(C) Medicare+Choice organizations; and 
(D) such other providers (other than hospitals) as the 

Secretary determines to be appropriate. 
(l) PAYMENT FOR NURSING AND ALLIED HEALTH EDUCATION FOR 

MANAGED CARE ENROLLEES.— 
(1) IN GENERAL.—For portions of cost reporting periods oc-

curring in a year (beginning with 2000), the Secretary shall 
provide for an additional payment amount for any hospital 
that receives payments for the costs of approved educational 
activities for nurse and allied health professional training 
under section 1861(v)(1). 

(2) PAYMENT AMOUNT.—The additional payment amount 
under this subsection for each hospital for portions of cost re-
porting periods occurring in a year shall be an amount speci-
fied by the Secretary in a manner consistent with the fol-
lowing: 

(A) DETERMINATION OF MANAGED CARE ENROLLEE PAY-
MENT RATIO FOR GRADUATE MEDICAL EDUCATION PAY-
MENTS.—The Secretary shall estimate the ratio of pay-
ments for all hospitals for portions of cost reporting peri-
ods occurring in the year under subsection (h)(3)(D) to 
total direct graduate medical education payments esti-
mated for such portions of periods under subsection (h)(3). 

(B) APPLICATION TO FEE-FOR-SERVICE NURSING AND AL-
LIED HEALTH EDUCATION PAYMENTS.—Such ratio shall be 
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applied to the Secretary’s estimate of total payments for 
nursing and allied health education determined under sec-
tion 1861(v) for portions of cost reporting periods occurring 
in the year to determine a total amount of additional pay-
ments for nursing and allied health education to be dis-
tributed to hospitals under this subsection for portions of 
cost reporting periods occurring in the year; except that in 
no case shall such total amount exceed $60,000,000 in any 
year. 

(C) APPLICATION TO HOSPITAL.—The amount of payment 
under this subsection to a hospital for portions of cost re-
porting periods occurring in a year is equal to the total 
amount of payments determined under subparagraph (B) 
for the year multiplied by the ratio of— 

(i) the product of (I) the Secretary’s estimate of the 
ratio of the amount of payments made under section 
1861(v) to the hospital for nursing and allied health 
education activities for the hospital’s cost reporting pe-
riod ending in the second preceding fiscal year, to the 
hospital’s total inpatient days for such period, and (II) 
the total number of inpatient days (as established by 
the Secretary) for such period which are attributable 
to services furnished to individuals who are enrolled 
under a risk sharing contract with an eligible organi-
zation under section 1876 and who are entitled to ben-
efits under part A or who are enrolled with a 
Medicare+Choice organization under part C; to 

(ii) the sum of the products determined under clause 
(i) for such cost reporting periods. 

(m) PROSPECTIVE PAYMENT FOR LONG-TERM CARE HOSPITALS.— 
(1) REFERENCE TO ESTABLISHMENT AND IMPLEMENTATION OF 

SYSTEM.—For provisions related to the establishment and im-
plementation of a prospective payment system for payments 
under this title for inpatient hospital services furnished by a 
long-term care hospital described in subsection (d)(1)(B)(iv), see 
section 123 of the Medicare, Medicaid, and SCHIP Balanced 
Budget Refinement Act of 1999 and section 307(b) of the Medi-
care, Medicaid, and SCHIP Benefits Improvement and Protec-
tion Act of 2000. 

(2) UPDATE FOR RATE YEAR 2008.—In implementing the sys-
tem described in paragraph (1) for discharges occurring during 
the rate year ending in 2008 for a hospital, the base rate for 
such discharges for the hospital shall be the same as the base 
rate for discharges for the hospital occurring during the rate 
year ending in 2007. 

(3) IMPLEMENTATION FOR RATE YEAR 2010 AND SUBSEQUENT 
YEARS.— 

(A) IN GENERAL.—Subject to subparagraph (C), in imple-
menting the system described in paragraph (1) for rate 
year 2010 and each subsequent rate year, any annual up-
date to a standard Federal rate for discharges for the hos-
pital during the rate year, shall be reduced— 

(i) for rate year 2012 and each subsequent rate year, 
by the productivity adjustment described in section 
1886(b)(3)(B)(xi)(II); and 
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(ii) for each of rate years 2010 through 2019, by the 
other adjustment described in paragraph (4). 

(B) SPECIAL RULE.—The application of this paragraph 
may result in such annual update being less than 0.0 for 
a rate year, and may result in payment rates under the 
system described in paragraph (1) for a rate year being 
less than such payment rates for the preceding rate year. 

(C) ADDITIONAL SPECIAL RULE.—For fiscal year 2018, the 
annual update under subparagraph (A) for the fiscal year, 
after application of clauses (i) and (ii) of subparagraph (A), 
shall be 1 percent. 

(4) OTHER ADJUSTMENT.—For purposes of paragraph 
(3)(A)(ii), the other adjustment described in this paragraph is— 

(A) for rate year 2010, 0.25 percentage point; 
(B) for rate year 2011, 0.50 percentage point; 
(C) for each of the rate years beginning in 2012 and 

2013, 0.1 percentage point; 
(D) for rate year 2014, 0.3 percentage point; 
(E) for each of rate years 2015 and 2016, 0.2 percentage 

point; and 
(F) for each of rate years 2017, 2018, and 2019, 0.75 per-

centage point. 
(5) QUALITY REPORTING.— 

(A) REDUCTION IN UPDATE FOR FAILURE TO REPORT.— 
(i) IN GENERAL.—Under the system described in 

paragraph (1), for rate year 2014 and each subsequent 
rate year, in the case of a long-term care hospital that 
does not submit data to the Secretary in accordance 
with subparagraphs (C) and (F) with respect to such 
a rate year, any annual update to a standard Federal 
rate for discharges for the hospital during the rate 
year, and after application of paragraph (3), shall be 
reduced by 2 percentage points. 

(ii) SPECIAL RULE.—The application of this subpara-
graph may result in such annual update being less 
than 0.0 for a rate year, and may result in payment 
rates under the system described in paragraph (1) for 
a rate year being less than such payment rates for the 
preceding rate year. 

(B) NONCUMULATIVE APPLICATION.—Any reduction under 
subparagraph (A) shall apply only with respect to the rate 
year involved and the Secretary shall not take into account 
such reduction in computing the payment amount under 
the system described in paragraph (1) for a subsequent 
rate year. 

(C) SUBMISSION OF QUALITY DATA.—Subject to subpara-
graph (G), for rate year 2014 and each subsequent rate 
year, each long-term care hospital shall submit to the Sec-
retary data on quality measures specified under subpara-
graph (D). Such data shall be submitted in a form and 
manner, and at a time, specified by the Secretary for pur-
poses of this subparagraph. 

(D) QUALITY MEASURES.— 
(i) IN GENERAL.—Subject to clause (ii), any measure 

specified by the Secretary under this subparagraph 
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must have been endorsed by the entity with a contract 
under section 1890(a). 

(ii) EXCEPTION.—In the case of a specified area or 
medical topic determined appropriate by the Secretary 
for which a feasible and practical measure has not 
been endorsed by the entity with a contract under sec-
tion 1890(a), the Secretary may specify a measure that 
is not so endorsed as long as due consideration is 
given to measures that have been endorsed or adopted 
by a consensus organization identified by the Sec-
retary. 

(iii) TIME FRAME.—Not later than October 1, 2012, 
the Secretary shall publish the measures selected 
under this subparagraph that will be applicable with 
respect to rate year 2014. 

(iv) ADDITIONAL QUALITY MEASURES.—Not later than 
October 1, 2015, the Secretary shall establish a func-
tional status quality measure for change in mobility 
among inpatients requiring ventilator support. 

(E) PUBLIC AVAILABILITY OF DATA SUBMITTED.—The Sec-
retary shall establish procedures for making data sub-
mitted under subparagraph (C) and subparagraph (F)(i) 
available to the public. Such procedures shall ensure that 
a long-term care hospital has the opportunity to review the 
data that is to be made public with respect to the hospital 
prior to such data being made public. The Secretary shall 
report quality measures that relate to services furnished in 
inpatient settings in long-term care hospitals on the Inter-
net website of the Centers for Medicare & Medicaid Serv-
ices. 

(F) SUBMISSION OF ADDITIONAL DATA.— 
(i) IN GENERAL.—For the rate year beginning on the 

specified application date (as defined in subsection 
(a)(2)(E) of section 1899B), as applicable with respect 
to long-term care hospitals and quality measures 
under subsection (c)(1) of such section and measures 
under subsection (d)(1) of such section, and each sub-
sequent rate year, in addition to the data on the qual-
ity measures described in subparagraph (C), each 
long-term care hospital (other than a hospital classi-
fied under subsection (d)(1)(B)(vi)) shall submit to the 
Secretary data on the quality measures under such 
subsection (c)(1) and any necessary data specified by 
the Secretary under such subsection (d)(1). 

(ii) STANDARDIZED PATIENT ASSESSMENT DATA.—For 
rate year 2019 and each subsequent rate year, in addi-
tion to such data described in clause (i), each long- 
term care hospital (other than a hospital classified 
under subsection (d)(1)(B)(vi)) shall submit to the Sec-
retary standardized patient assessment data required 
under subsection (b)(1) of section 1899B. 

(iii) SUBMISSION.—Such data shall be submitted in 
the form and manner, and at the time, specified by the 
Secretary for purposes of this subparagraph. 

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00352 Fmt 6659 Sfmt 6601 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



351 

(G) NON-DUPLICATION.—To the extent data submitted 
under subparagraph (F) duplicates other data required to 
be submitted under subparagraph (C), the submission of 
such data under subparagraph (F) shall be in lieu of the 
submission of such data under subparagraph (C). The pre-
vious sentence shall not apply insofar as the Secretary de-
termines it is necessary to avoid a delay in the implemen-
tation of section 1899B, taking into account the different 
specified application dates under subsection (a)(2)(E) of 
such section. 

(6) APPLICATION OF SITE NEUTRAL IPPS PAYMENT RATE IN CER-
TAIN CASES.— 

(A) GENERAL APPLICATION OF SITE NEUTRAL IPPS PAY-
MENT AMOUNT FOR DISCHARGES FAILING TO MEET APPLICA-
BLE CRITERIA.— 

(i) IN GENERAL.—For a discharge in cost reporting 
periods beginning on or after October 1, 2015, except 
as provided in clause (ii) and subparagraphs (C), (E), 
(F), and (G), payment under this title to a long-term 
care hospital for inpatient hospital services shall be 
made at the applicable site neutral payment rate (as 
defined in subparagraph (B)). 

(ii) EXCEPTION FOR CERTAIN DISCHARGES MEETING 
CRITERIA.—Clause (i) shall not apply (and payment 
shall be made to a long-term care hospital without re-
gard to this paragraph) for a discharge if— 

(I) the discharge meets the ICU criterion under 
clause (iii) or the ventilator criterion under clause 
(iv); and 

(II) the discharge does not have a principal di-
agnosis relating to a psychiatric diagnosis or to re-
habilitation. 

(iii) INTENSIVE CARE UNIT (ICU) CRITERION.— 
(I) IN GENERAL.—The criterion specified in this 

clause (in this paragraph referred to as the ‘‘ICU 
criterion’’), for a discharge from a long-term care 
hospital, is that the stay in the long-term care 
hospital ending with such discharge was imme-
diately preceded by a discharge from a stay in a 
subsection (d) hospital that included at least 3 
days in an intensive care unit (ICU), as deter-
mined by the Secretary. 

(II) DETERMINING ICU DAYS.—In determining in-
tensive care unit days under subclause (I), the 
Secretary shall use data from revenue center 
codes 020x or 021x (or such successor codes as the 
Secretary may establish). 

(iv) VENTILATOR CRITERION.—The criterion specified 
in this clause (in this paragraph referred to as the 
‘‘ventilator criterion’’), for a discharge from a long-term 
care hospital, is that— 

(I) the stay in the long-term care hospital end-
ing with such discharge was immediately preceded 
by a discharge from a stay in a subsection (d) hos-
pital; and 
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(II) the individual discharged was assigned to a 
Medicare-Severity-Long-Term-Care-Diagnosis-Re-
lated-Group (MS–LTC–DRG) based on the receipt 
of ventilator services of at least 96 hours. 

(B) APPLICABLE SITE NEUTRAL PAYMENT RATE DEFINED.— 
(i) IN GENERAL.—In this paragraph, the term ‘‘appli-

cable site neutral payment rate’’ means— 
(I) for discharges in cost reporting periods be-

ginning during fiscal years 2016 through 2019, the 
blended payment rate specified in clause (iii); and 

(II) for discharges in cost reporting periods be-
ginning during fiscal year 2020 or a subsequent 
fiscal year, the site neutral payment rate (as de-
fined in clause (ii)). 

(ii) SITE NEUTRAL PAYMENT RATE DEFINED.—Subject 
to clause (iv), in this paragraph, the term ‘‘site neutral 
payment rate’’ means the lower of— 

(I) the IPPS comparable per diem amount deter-
mined under paragraph (d)(4) of section 412.529 of 
title 42, Code of Federal Regulations, including 
any applicable outlier payments under section 
412.525 of such title; or 

(II) 100 percent of the estimated cost for the 
services involved. 

(iii) BLENDED PAYMENT RATE.—The blended payment 
rate specified in this clause, for a long-term care hos-
pital for inpatient hospital services for a discharge, is 
comprised of— 

(I) half of the site neutral payment rate (as de-
fined in clause (ii)) for the discharge; and 

(II) half of the payment rate that would other-
wise be applicable to such discharge without re-
gard to this paragraph, as determined by the Sec-
retary. 

(iv) ADJUSTMENT.—For each of fiscal years 2018 
through 2026, the amount that would otherwise apply 
under clause (ii)(I) for the year (determined without 
regard to this clause) shall be reduced by 4.6 percent. 

(C) LIMITING PAYMENT FOR ALL HOSPITAL DISCHARGES TO 
SITE NEUTRAL PAYMENT RATE FOR HOSPITALS FAILING TO 
MEET APPLICABLE LTCH DISCHARGE THRESHOLDS.— 

(i) NOTICE OF LTCH DISCHARGE PAYMENT PERCENT-
AGE.—For cost reporting periods beginning during or 
after fiscal year 2016, the Secretary shall inform each 
long-term care hospital of its LTCH discharge pay-
ment percentage (as defined in clause (iv)) for such pe-
riod. 

(ii) LIMITATION.—For cost reporting periods begin-
ning during or after fiscal year 2020, if the Secretary 
determines for a long-term care hospital that its 
LTCH discharge payment percentage for the period is 
not at least 50 percent— 

(I) the Secretary shall inform the hospital of 
such fact; and 
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(II) subject to clause (iii), for all discharges in 
the hospital in each succeeding cost reporting pe-
riod, the payment amount under this subsection 
shall be the payment amount that would apply 
under subsection (d) for the discharge if the hos-
pital were a subsection (d) hospital. 

(iii) PROCESS FOR REINSTATEMENT.—The Secretary 
shall establish a process whereby a long-term care 
hospital may seek to and have the provisions of sub-
clause (II) of clause (ii) discontinued with respect to 
that hospital. 

(iv) LTCH DISCHARGE PAYMENT PERCENTAGE.—In 
this subparagraph, the term ‘‘LTCH discharge pay-
ment percentage’’ means, with respect to a long-term 
care hospital for a cost reporting period beginning dur-
ing or after fiscal year 2020, the ratio (expressed as a 
percentage) of— 

(I) the number of Medicare fee-for-service dis-
charges for such hospital and period for which 
payment is not made at the site neutral payment 
rate, to 

(II) the total number of Medicare fee-for-service 
discharges for such hospital and period. 

(D) INCLUSION OF SUBSECTION (d) PUERTO RICO HOS-
PITALS.—In this paragraph, any reference in this para-
graph to a subsection (d) hospital shall be deemed to in-
clude a reference to a subsection (d) Puerto Rico hospital. 

(E) TEMPORARY EXCEPTION FOR CERTAIN SEVERE WOUND 
DISCHARGES FROM CERTAIN LONG-TERM CARE HOSPITALS.— 

(i) IN GENERAL.—In the case of a discharge occurring 
prior to January 1, 2017, subparagraph (A)(i) shall not 
apply (and payment shall be made to a long-term care 
hospital without regard to this paragraph) if such dis-
charge— 

(I) is from a long-term care hospital that is— 
(aa) identified by the last sentence of sub-

section (d)(1)(B); and 
(bb) located in a rural area (as defined in 

subsection (d)(2)(D)) or treated as being so lo-
cated pursuant to subsection (d)(8)(E); and 

(II) the individual discharged has a severe 
wound. 

(ii) SEVERE WOUND DEFINED.—In this subparagraph, 
the term ‘‘severe wound’’ means a stage 3 wound, 
stage 4 wound, unstageable wound, non-healing sur-
gical wound, infected wound, fistula, osteomyelitis, or 
wound with morbid obesity, as identified in the claim 
from the long-term care hospital. 

(F) TEMPORARY EXCEPTION FOR CERTAIN SPINAL CORD 
SPECIALTY HOSPITALS.—For discharges in cost reporting pe-
riods beginning during fiscal years 2018 and 2019, sub-
paragraph (A)(i) shall not apply (and payment shall be 
made to a long-term care hospital without regard to this 
paragraph) if such discharge is from a long-term care hos-
pital that meets each of the following requirements: 
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(i) NOT-FOR-PROFIT.—The long-term care hospital 
was a not-for-profit long-term care hospital on June 1, 
2014, as determined by cost report data. 

(ii) PRIMARILY PROVIDING TREATMENT FOR CATA-
STROPHIC SPINAL CORD OR ACQUIRED BRAIN INJURIES 
OR OTHER PARALYZING NEUROMUSCULAR CONDITIONS.— 
Of the discharges in calendar year 2013 from the long- 
term care hospital for which payment was made under 
this section, at least 50 percent were classified under 
MS–LTCH–DRGs 28, 29, 52, 57, 551, 573, and 963. 

(iii) SIGNIFICANT OUT-OF-STATE ADMISSIONS.— 
(I) IN GENERAL.—The long-term care hospital 

discharged inpatients (including both individuals 
entitled to, or enrolled for, benefits under this title 
and individuals not so entitled or enrolled) during 
fiscal year 2014 who had been admitted from at 
least 20 of the 50 States, determined by the States 
of residency of such inpatients and based on such 
data submitted by the hospital to the Secretary as 
the Secretary may require. 

(II) IMPLEMENTATION.—Notwithstanding any 
other provision of law, the Secretary may imple-
ment subclause (I) by program instruction or oth-
erwise. 

(III) NON-APPLICATION OF PAPERWORK REDUC-
TION ACT.—Chapter 35 of title 44, United States 
Code, shall not apply to data collected under this 
clause. 

(G) ADDITIONAL TEMPORARY EXCEPTION FOR CERTAIN SE-
VERE WOUND DISCHARGES FROM CERTAIN LONG-TERM CARE 
HOSPITALS.— 

(i) IN GENERAL.—For a discharge occurring in a cost 
reporting period beginning during fiscal year 2018, 
subparagraph (A)(i) shall not apply (and payment 
shall be made to a long-term care hospital without re-
gard to this paragraph) if such discharge— 

(I) is from a long-term care hospital identified 
by the last sentence of subsection (d)(1)(B); 

(II) is classified under MS–LTCH–DRG 602, 
603, 539, or 540; and 

(III) is with respect to an individual treated by 
a long-term care hospital for a severe wound. 

(ii) SEVERE WOUND DEFINED.—In this subparagraph, 
the term ‘‘severe wound’’ means a wound which is a 
stage 3 wound, stage 4 wound, unstageable wound, 
non-healing surgical wound, or fistula as identified in 
the claim from the long-term care hospital. 

(iii) WOUND DEFINED.—In this subparagraph, the 
term ‘‘wound’’ means an injury involving division of 
tissue or rupture of the integument or mucous mem-
brane with exposure to the external environment. 

(7) TREATMENT OF HIGH COST OUTLIER PAYMENTS.— 
(A) ADJUSTMENT TO THE STANDARD FEDERAL PAYMENT 

RATE FOR ESTIMATED HIGH COST OUTLIER PAYMENTS.— 
Under the system described in paragraph (1), for fiscal 
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years beginning on or after October 1, 2017, the Secretary 
shall reduce the standard Federal payment rate as if the 
estimated aggregate amount of high cost outlier payments 
for standard Federal payment rate discharges for each 
such fiscal year would be equal to 8 percent of estimated 
aggregate payments for standard Federal payment rate 
discharges for each such fiscal year. 

(B) LIMITATION ON HIGH COST OUTLIER PAYMENT 
AMOUNTS.—Notwithstanding subparagraph (A), the Sec-
retary shall set the fixed loss amount for high cost outlier 
payments such that the estimated aggregate amount of 
high cost outlier payments made for standard Federal pay-
ment rate discharges for fiscal years beginning on or after 
October 1, 2017, shall be equal to 99.6875 percent of 8 per-
cent of estimated aggregate payments for standard Federal 
payment rate discharges for each such fiscal year. 

(C) WAIVER OF BUDGET NEUTRALITY.—Any reduction in 
payments resulting from the application of subparagraph 
(B) shall not be taken into account in applying any budget 
neutrality provision under such system. 

(D) NO EFFECT ON SITE NEUTRAL HIGH COST OUTLIER 
PAYMENT RATE.—This paragraph shall not apply with re-
spect to the computation of the applicable site neutral pay-
ment rate under paragraph (6). 

(n) INCENTIVES FOR ADOPTION AND MEANINGFUL USE OF CER-
TIFIED EHR TECHNOLOGY.— 

(1) IN GENERAL.—Subject to the succeeding provisions of this 
subsection, with respect to inpatient hospital services fur-
nished by an eligible hospital during a payment year (as de-
fined in paragraph (2)(G)), if the eligible hospital is a meaning-
ful EHR user (as determined under paragraph (3)) for the EHR 
reporting period with respect to such year, in addition to the 
amount otherwise paid under this section, there also shall be 
paid to the eligible hospital, from the Federal Hospital Insur-
ance Trust Fund established under section 1817, an amount 
equal to the applicable amount specified in paragraph (2)(A) 
for the hospital for such payment year. 

(2) PAYMENT AMOUNT.— 
(A) IN GENERAL.—Subject to the succeeding subpara-

graphs of this paragraph, the applicable amount specified 
in this subparagraph for an eligible hospital for a payment 
year is equal to the product of the following: 

(i) INITIAL AMOUNT.—The sum of— 
(I) the base amount specified in subparagraph 

(B); plus 
(II) the discharge related amount specified in 

subparagraph (C) for a 12-month period selected 
by the Secretary with respect to such payment 
year. 

(ii) MEDICARE SHARE.—The Medicare share as speci-
fied in subparagraph (D) for the eligible hospital for a 
period selected by the Secretary with respect to such 
payment year. 
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(iii) TRANSITION FACTOR.—The transition factor spec-
ified in subparagraph (E) for the eligible hospital for 
the payment year. 

(B) BASE AMOUNT.—The base amount specified in this 
subparagraph is $2,000,000. 

(C) DISCHARGE RELATED AMOUNT.—The discharge re-
lated amount specified in this subparagraph for a 12- 
month period selected by the Secretary shall be deter-
mined as the sum of the amount, estimated based upon 
total discharges for the eligible hospital (regardless of any 
source of payment) for the period, for each discharge up to 
the 23,000th discharge as follows: 

(i) For the first through 1,149th discharge, $0. 
(ii) For the 1,150th through the 23,000th discharge, 

$200. 
(iii) For any discharge greater than the 23,000th, $0. 

(D) MEDICARE SHARE.—The Medicare share specified 
under this subparagraph for an eligible hospital for a pe-
riod selected by the Secretary for a payment year is equal 
to the fraction— 

(i) the numerator of which is the sum (for such pe-
riod and with respect to the eligible hospital) of— 

(I) the estimated number of inpatient-bed-days 
(as established by the Secretary) which are attrib-
utable to individuals with respect to whom pay-
ment may be made under part A; and 

(II) the estimated number of inpatient-bed-days 
(as so established) which are attributable to indi-
viduals who are enrolled with a Medicare Advan-
tage organization under part C; and 

(ii) the denominator of which is the product of— 
(I) the estimated total number of inpatient-bed- 

days with respect to the eligible hospital during 
such period; and 

(II) the estimated total amount of the eligible 
hospital’s charges during such period, not includ-
ing any charges that are attributable to charity 
care (as such term is used for purposes of hospital 
cost reporting under this title), divided by the esti-
mated total amount of the hospital’s charges dur-
ing such period. 

Insofar as the Secretary determines that data are not 
available on charity care necessary to calculate the portion 
of the formula specified in clause (ii)(II), the Secretary 
shall use data on uncompensated care and may adjust 
such data so as to be an appropriate proxy for charity care 
including a downward adjustment to eliminate bad debt 
data from uncompensated care data. In the absence of the 
data necessary, with respect to a hospital, for the Sec-
retary to compute the amount described in clause (ii)(II), 
the amount under such clause shall be deemed to be 1. In 
the absence of data, with respect to a hospital, necessary 
to compute the amount described in clause (i)(II), the 
amount under such clause shall be deemed to be 0. 

(E) TRANSITION FACTOR SPECIFIED.— 
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(i) IN GENERAL.—Subject to clause (ii), the transition 
factor specified in this subparagraph for an eligible 
hospital for a payment year is as follows: 

(I) For the first payment year for such hospital, 
1. 

(II) For the second payment year for such hos-
pital, 3⁄4. 

(III) For the third payment year for such hos-
pital, 1⁄2. 

(IV) For the fourth payment year for such hos-
pital, 1⁄4. 

(V) For any succeeding payment year for such 
hospital, 0. 

(ii) PHASE DOWN FOR ELIGIBLE HOSPITALS FIRST 
ADOPTING EHR AFTER 2013.—If the first payment year 
for an eligible hospital is after 2013, then the transi-
tion factor specified in this subparagraph for a pay-
ment year for such hospital is the same as the amount 
specified in clause (i) for such payment year for an eli-
gible hospital for which the first payment year is 2013. 
If the first payment year for an eligible hospital is 
after 2015 then the transition factor specified in this 
subparagraph for such hospital and for such year and 
any subsequent year shall be 0. 

(F) FORM OF PAYMENT.—The payment under this sub-
section for a payment year may be in the form of a single 
consolidated payment or in the form of such periodic in-
stallments as the Secretary may specify. 

(G) PAYMENT YEAR DEFINED.— 
(i) IN GENERAL.—For purposes of this subsection, the 

term ‘‘payment year’’ means a fiscal year beginning 
with fiscal year 2011. 

(ii) FIRST, SECOND, ETC. PAYMENT YEAR.—The term 
‘‘first payment year’’ means, with respect to inpatient 
hospital services furnished by an eligible hospital, the 
first fiscal year for which an incentive payment is 
made for such services under this subsection. The 
terms ‘‘second payment year’’, ‘‘third payment year’’, 
and ‘‘fourth payment year’’ mean, with respect to an 
eligible hospital, each successive year immediately fol-
lowing the first payment year for that hospital. 

(3) MEANINGFUL EHR USER.— 
(A) IN GENERAL.—For purposes of paragraph (1), an eli-

gible hospital shall be treated as a meaningful EHR user 
for an EHR reporting period for a payment year (or, for 
purposes of subsection (b)(3)(B)(ix), for an EHR reporting 
period under such subsection for a fiscal year) if each of 
the following requirements are met: 

(i) MEANINGFUL USE OF CERTIFIED EHR TECH-
NOLOGY.—The eligible hospital demonstrates to the 
satisfaction of the Secretary, in accordance with sub-
paragraph (C)(i), that during such period the hospital 
is using certified EHR technology in a meaningful 
manner. 
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(ii) INFORMATION EXCHANGE.—The eligible hospital 
demonstrates to the satisfaction of the Secretary, in 
accordance with subparagraph (C)(i), that during such 
period such certified EHR technology is connected in 
a manner that provides, in accordance with law and 
standards applicable to the exchange of information, 
for the electronic exchange of health information to 
improve the quality of health care, such as promoting 
care coordination, and the hospital demonstrates 
(through a process specified by the Secretary, such as 
the use of an attestation) that the hospital has not 
knowingly and willfully taken action (such as to dis-
able functionality) to limit or restrict the compatibility 
or interoperability of the certified EHR technology. 

(iii) REPORTING ON MEASURES USING EHR.—Subject 
to subparagraph (B)(ii) and using such certified EHR 
technology, the eligible hospital submits information 
for such period, in a form and manner specified by the 
Secretary, on such clinical quality measures and such 
other measures as selected by the Secretary under 
subparagraph (B)(i). 

The Secretary shall seek to improve the use of electronic 
health records and health care quality over time. 

(B) REPORTING ON MEASURES.— 
(i) SELECTION.—The Secretary shall select measures 

for purposes of subparagraph (A)(iii) but only con-
sistent with the following: 

(I) The Secretary shall provide preference to 
clinical quality measures that have been selected 
for purposes of applying subsection (b)(3)(B)(viii) 
or that have been endorsed by the entity with a 
contract with the Secretary under section 1890(a). 

(II) Prior to any measure (other than a clinical 
quality measure that has been selected for pur-
poses of applying subsection (b)(3)(B)(viii)) being 
selected under this subparagraph, the Secretary 
shall publish in the Federal Register such meas-
ure and provide for a period of public comment on 
such measure. 

(ii) LIMITATIONS.—The Secretary may not require 
the electronic reporting of information on clinical qual-
ity measures under subparagraph (A)(iii) unless the 
Secretary has the capacity to accept the information 
electronically, which may be on a pilot basis. 

(iii) COORDINATION OF REPORTING OF INFORMA-
TION.—In selecting such measures, and in establishing 
the form and manner for reporting measures under 
subparagraph (A)(iii), the Secretary shall seek to avoid 
redundant or duplicative reporting with reporting oth-
erwise required, including reporting under subsection 
(b)(3)(B)(viii). 

(C) DEMONSTRATION OF MEANINGFUL USE OF CERTIFIED 
EHR TECHNOLOGY AND INFORMATION EXCHANGE.— 

(i) IN GENERAL.—An eligible hospital may satisfy the 
demonstration requirement of clauses (i) and (ii) of 
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subparagraph (A) through means specified by the Sec-
retary, which may include— 

(I) an attestation; 
(II) the submission of claims with appropriate 

coding (such as a code indicating that inpatient 
care was documented using certified EHR tech-
nology); 

(III) a survey response; 
(IV) reporting under subparagraph (A)(iii); and 
(V) other means specified by the Secretary. 

(ii) USE OF PART D DATA.—Notwithstanding sections 
1860D–15(d)(2)(B) and 1860D–15(f)(2), the Secretary 
may use data regarding drug claims submitted for 
purposes of section 1860D–15 that are necessary for 
purposes of subparagraph (A). 

(4) APPLICATION.— 
(A) LIMITATIONS ON REVIEW.—There shall be no adminis-

trative or judicial review under section 1869, section 1878, 
or otherwise, of— 

(i) the methodology and standards for determining 
payment amounts under this subsection and payment 
adjustments under subsection (b)(3)(B)(ix), including 
selection of periods under paragraph (2) for deter-
mining, and making estimates or using proxies of, dis-
charges under paragraph (2)(C) and inpatient-bed- 
days, hospital charges, charity charges, and Medicare 
share under paragraph (2)(D); 

(ii) the methodology and standards for determining 
a meaningful EHR user under paragraph (3), includ-
ing selection of measures under paragraph (3)(B), 
specification of the means of demonstrating meaning-
ful EHR use under paragraph (3)(C), and the hardship 
exception under subsection (b)(3)(B)(ix)(II); and 

(iii) the specification of EHR reporting periods under 
paragraph (6)(B) and the selection of the form of pay-
ment under paragraph (2)(F). 

(B) POSTING ON WEBSITE.—The Secretary shall post on 
the Internet website of the Centers for Medicare & Med-
icaid Services, in an easily understandable format, a list of 
the names of the eligible hospitals that are meaningful 
EHR users under this subsection or subsection (b)(3)(B)(ix) 
(and a list of the names of critical access hospitals to 
which paragraph (3) or (4) of section 1814(l) applies), and 
other relevant data as determined appropriate by the Sec-
retary. The Secretary shall ensure that an eligible hospital 
(or critical access hospital) has the opportunity to review 
the other relevant data that are to be made public with re-
spect to the hospital (or critical access hospital) prior to 
such data being made public. 

(5) CERTIFIED EHR TECHNOLOGY DEFINED.—The term ‘‘cer-
tified EHR technology’’ has the meaning given such term in 
section 1848(o)(4). 

(6) DEFINITIONS.—For purposes of this subsection: 
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(A) EHR REPORTING PERIOD.—The term ‘‘EHR reporting 
period’’ means, with respect to a payment year, any period 
(or periods) as specified by the Secretary. 

(B) ELIGIBLE HOSPITAL.—The term ‘‘eligible hospital’’ 
means a hospital that is a subsection (d) hospital or a sub-
section (d) Puerto Rico hospital. 

(o) HOSPITAL VALUE-BASED PURCHASING PROGRAM.— 
(1) ESTABLISHMENT.— 

(A) IN GENERAL.—Subject to the succeeding provisions of 
this subsection, the Secretary shall establish a hospital 
value-based purchasing program (in this subsection re-
ferred to as the ‘‘Program’’) under which value-based in-
centive payments are made in a fiscal year to hospitals 
that meet the performance standards under paragraph (3) 
for the performance period for such fiscal year (as estab-
lished under paragraph (4)). 

(B) PROGRAM TO BEGIN IN FISCAL YEAR 2013.—The Pro-
gram shall apply to payments for discharges occurring on 
or after October 1, 2012. 

(C) APPLICABILITY OF PROGRAM TO HOSPITALS.— 
(i) IN GENERAL.—For purposes of this subsection, 

subject to clause (ii), the term ‘‘hospital’’ means a sub-
section (d) hospital (as defined in subsection (d)(1)(B)). 

(ii) EXCLUSIONS.—The term ‘‘hospital’’ shall not in-
clude, with respect to a fiscal year, a hospital— 

(I) that is subject to the payment reduction 
under subsection (b)(3)(B)(viii)(I) for such fiscal 
year; 

(II) for which, during the performance period for 
such fiscal year, the Secretary has cited defi-
ciencies that pose immediate jeopardy to the 
health or safety of patients; 

(III) for which there are not a minimum number 
(as determined by the Secretary) of measures that 
apply to the hospital for the performance period 
for such fiscal year; or 

(IV) for which there are not a minimum number 
(as determined by the Secretary) of cases for the 
measures that apply to the hospital for the per-
formance period for such fiscal year. 

(iii) INDEPENDENT ANALYSIS.—For purposes of deter-
mining the minimum numbers under subclauses (III) 
and (IV) of clause (ii), the Secretary shall have con-
ducted an independent analysis of what numbers are 
appropriate. 

(iv) EXEMPTION.—In the case of a hospital that is 
paid under section 1814(b)(3), the Secretary may ex-
empt such hospital from the application of this sub-
section if the State which is paid under such section 
submits an annual report to the Secretary describing 
how a similar program in the State for a participating 
hospital or hospitals achieves or surpasses the meas-
ured results in terms of patient health outcomes and 
cost savings established under this subsection. 

(2) MEASURES.— 
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(A) IN GENERAL.—The Secretary shall select measures, 
other than measures of readmissions, for purposes of the 
Program. Such measures shall be selected from the meas-
ures specified under subsection (b)(3)(B)(viii). 

(B) REQUIREMENTS.— 
(i) FOR FISCAL YEAR 2013.—For value-based incentive 

payments made with respect to discharges occurring 
during fiscal year 2013, the Secretary shall ensure the 
following: 

(I) CONDITIONS OR PROCEDURES.—Measures are 
selected under subparagraph (A) that cover at 
least the following 5 specific conditions or proce-
dures: 

(aa) Acute myocardial infarction (AMI). 
(bb) Heart failure. 
(cc) Pneumonia. 
(dd) Surgeries, as measured by the Surgical 

Care Improvement Project (formerly referred 
to as ‘‘Surgical Infection Prevention’’ for dis-
charges occurring before July 2006). 

(ee) Healthcare-associated infections, as 
measured by the prevention metrics and tar-
gets established in the HHS Action Plan to 
Prevent Healthcare-Associated Infections (or 
any successor plan) of the Department of 
Health and Human Services. 

(II) HCAHPS.—Measures selected under sub-
paragraph (A) shall be related to the Hospital 
Consumer Assessment of Healthcare Providers 
and Systems survey (HCAHPS). 

(ii) INCLUSION OF EFFICIENCY MEASURES.—For value- 
based incentive payments made with respect to dis-
charges occurring during fiscal year 2014 or a subse-
quent fiscal year, the Secretary shall ensure that 
measures selected under subparagraph (A) include ef-
ficiency measures, including measures of ‘‘Medicare 
spending per beneficiary’’. Such measures shall be ad-
justed for factors such as age, sex, race, severity of ill-
ness, and other factors that the Secretary determines 
appropriate. 

(iii) HCAHPS PAIN QUESTIONS.—The Secretary may 
not include under subparagraph (A) a measure that is 
based on the questions appearing on the Hospital Con-
sumer Assessment of Healthcare Providers and Sys-
tems survey in 2018 or 2019 about communication by 
hospital staff with an individual about the individual’s 
pain. 

(C) LIMITATIONS.— 
(i) TIME REQUIREMENT FOR PRIOR REPORTING AND 

NOTICE.—The Secretary may not select a measure 
under subparagraph (A) for use under the Program 
with respect to a performance period for a fiscal year 
(as established under paragraph (4)) unless such 
measure has been specified under subsection 
(b)(3)(B)(viii) and included on the Hospital Compare 
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Internet website for at least 1 year prior to the begin-
ning of such performance period. 

(ii) MEASURE NOT APPLICABLE UNLESS HOSPITAL FUR-
NISHES SERVICES APPROPRIATE TO THE MEASURE.—A 
measure selected under subparagraph (A) shall not 
apply to a hospital if such hospital does not furnish 
services appropriate to such measure. 

(D) REPLACING MEASURES.—Subclause (VI) of subsection 
(b)(3)(B)(viii) shall apply to measures selected under sub-
paragraph (A) in the same manner as such subclause ap-
plies to measures selected under such subsection. 

(3) PERFORMANCE STANDARDS.— 
(A) ESTABLISHMENT.—The Secretary shall establish per-

formance standards with respect to measures selected 
under paragraph (2) for a performance period for a fiscal 
year (as established under paragraph (4)). 

(B) ACHIEVEMENT AND IMPROVEMENT.—The performance 
standards established under subparagraph (A) shall in-
clude levels of achievement and improvement. 

(C) TIMING.—The Secretary shall establish and an-
nounce the performance standards under subparagraph (A) 
not later than 60 days prior to the beginning of the per-
formance period for the fiscal year involved. 

(D) CONSIDERATIONS IN ESTABLISHING STANDARDS.—In 
establishing performance standards with respect to meas-
ures under this paragraph, the Secretary shall take into 
account appropriate factors, such as— 

(i) practical experience with the measures involved, 
including whether a significant proportion of hospitals 
failed to meet the performance standard during pre-
vious performance periods; 

(ii) historical performance standards; 
(iii) improvement rates; and 
(iv) the opportunity for continued improvement. 

(4) PERFORMANCE PERIOD.—For purposes of the Program, the 
Secretary shall establish the performance period for a fiscal 
year. Such performance period shall begin and end prior to the 
beginning of such fiscal year. 

(5) HOSPITAL PERFORMANCE SCORE.— 
(A) IN GENERAL.—Subject to subparagraph (B), the Sec-

retary shall develop a methodology for assessing the total 
performance of each hospital based on performance stand-
ards with respect to the measures selected under para-
graph (2) for a performance period (as established under 
paragraph (4)). Using such methodology, the Secretary 
shall provide for an assessment (in this subsection referred 
to as the ‘‘hospital performance score’’) for each hospital for 
each performance period. 

(B) APPLICATION.— 
(i) APPROPRIATE DISTRIBUTION.—The Secretary shall 

ensure that the application of the methodology devel-
oped under subparagraph (A) results in an appropriate 
distribution of value-based incentive payments under 
paragraph (6) among hospitals achieving different lev-
els of hospital performance scores, with hospitals 
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achieving the highest hospital performance scores re-
ceiving the largest value-based incentive payments. 

(ii) HIGHER OF ACHIEVEMENT OR IMPROVEMENT.— 
The methodology developed under subparagraph (A) 
shall provide that the hospital performance score is 
determined using the higher of its achievement or im-
provement score for each measure. 

(iii) WEIGHTS.—The methodology developed under 
subparagraph (A) shall provide for the assignment of 
weights for categories of measures as the Secretary de-
termines appropriate. 

(iv) NO MINIMUM PERFORMANCE STANDARD.—The 
Secretary shall not set a minimum performance stand-
ard in determining the hospital performance score for 
any hospital. 

(v) REFLECTION OF MEASURES APPLICABLE TO THE 
HOSPITAL.—The hospital performance score for a hos-
pital shall reflect the measures that apply to the hos-
pital. 

(6) CALCULATION OF VALUE-BASED INCENTIVE PAYMENTS.— 
(A) IN GENERAL.—In the case of a hospital that the Sec-

retary determines meets (or exceeds) the performance 
standards under paragraph (3) for the performance period 
for a fiscal year (as established under paragraph (4)), the 
Secretary shall increase the base operating DRG payment 
amount (as defined in paragraph (7)(D)), as determined 
after application of paragraph (7)(B)(i), for a hospital for 
each discharge occurring in such fiscal year by the value- 
based incentive payment amount. 

(B) VALUE-BASED INCENTIVE PAYMENT AMOUNT.—The 
value-based incentive payment amount for each discharge 
of a hospital in a fiscal year shall be equal to the product 
of— 

(i) the base operating DRG payment amount (as de-
fined in paragraph (7)(D)) for the discharge for the 
hospital for such fiscal year; and 

(ii) the value-based incentive payment percentage 
specified under subparagraph (C) for the hospital for 
such fiscal year. 

(C) VALUE-BASED INCENTIVE PAYMENT PERCENTAGE.— 
(i) IN GENERAL.—The Secretary shall specify a 

value-based incentive payment percentage for a hos-
pital for a fiscal year. 

(ii) REQUIREMENTS.—In specifying the value-based 
incentive payment percentage for each hospital for a 
fiscal year under clause (i), the Secretary shall ensure 
that— 

(I) such percentage is based on the hospital per-
formance score of the hospital under paragraph 
(5); and 

(II) the total amount of value-based incentive 
payments under this paragraph to all hospitals in 
such fiscal year is equal to the total amount avail-
able for value-based incentive payments for such 
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fiscal year under paragraph (7)(A), as estimated 
by the Secretary. 

(7) FUNDING FOR VALUE-BASED INCENTIVE PAYMENTS.— 
(A) AMOUNT.—The total amount available for value- 

based incentive payments under paragraph (6) for all hos-
pitals for a fiscal year shall be equal to the total amount 
of reduced payments for all hospitals under subparagraph 
(B) for such fiscal year, as estimated by the Secretary. 

(B) ADJUSTMENT TO PAYMENTS.— 
(i) IN GENERAL.—The Secretary shall reduce the 

base operating DRG payment amount (as defined in 
subparagraph (D)) for a hospital for each discharge in 
a fiscal year (beginning with fiscal year 2013) by an 
amount equal to the applicable percent (as defined in 
subparagraph (C)) of the base operating DRG payment 
amount for the discharge for the hospital for such fis-
cal year. The Secretary shall make such reductions for 
all hospitals in the fiscal year involved, regardless of 
whether or not the hospital has been determined by 
the Secretary to have earned a value-based incentive 
payment under paragraph (6) for such fiscal year. 

(ii) NO EFFECT ON OTHER PAYMENTS.—Payments de-
scribed in items (aa) and (bb) of subparagraph 
(D)(i)(II) for a hospital shall be determined as if this 
subsection had not been enacted. 

(C) APPLICABLE PERCENT DEFINED.—For purposes of sub-
paragraph (B), the term ‘‘applicable percent’’ means— 

(i) with respect to fiscal year 2013, 1.0 percent; 
(ii) with respect to fiscal year 2014, 1.25 percent; 
(iii) with respect to fiscal year 2015, 1.5 percent; 
(iv) with respect to fiscal year 2016, 1.75 percent; 

and 
(v) with respect to fiscal year 2017 and succeeding 

fiscal years, 2 percent. 
(D) BASE OPERATING DRG PAYMENT AMOUNT DEFINED.— 

(i) IN GENERAL.—Except as provided in clause (ii), in 
this subsection, the term ‘‘base operating DRG pay-
ment amount’’ means, with respect to a hospital for a 
fiscal year— 

(I) the payment amount that would otherwise be 
made under subsection (d) (determined without 
regard to subsection (q)) for a discharge if this 
subsection did not apply; reduced by 

(II) any portion of such payment amount that is 
attributable to— 

(aa) payments under paragraphs (5)(A), 
(5)(B), (5)(F), and (12) of subsection (d); and 

(bb) such other payments under subsection 
(d) determined appropriate by the Secretary. 

(ii) SPECIAL RULES FOR CERTAIN HOSPITALS.— 
(I) SOLE COMMUNITY HOSPITALS AND MEDICARE- 

DEPENDENT, SMALL RURAL HOSPITALS.—In the case 
of a medicare-dependent, small rural hospital 
(with respect to discharges occurring during fiscal 
year 2012 and 2013) or a sole community hospital, 
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in applying subparagraph (A)(i), the payment 
amount that would otherwise be made under sub-
section (d) shall be determined without regard to 
subparagraphs (I) and (L) of subsection (b)(3) and 
subparagraphs (D) and (G) of subsection (d)(5). 

(II) HOSPITALS PAID UNDER SECTION 1814.—In 
the case of a hospital that is paid under section 
1814(b)(3), the term ‘‘base operating DRG pay-
ment amount’’ means the payment amount under 
such section. 

(8) ANNOUNCEMENT OF NET RESULT OF ADJUSTMENTS.— 
Under the Program, the Secretary shall, not later than 60 days 
prior to the fiscal year involved, inform each hospital of the ad-
justments to payments to the hospital for discharges occurring 
in such fiscal year under paragraphs (6) and (7)(B)(i). 

(9) NO EFFECT IN SUBSEQUENT FISCAL YEARS.—The value- 
based incentive payment under paragraph (6) and the payment 
reduction under paragraph (7)(B)(i) shall each apply only with 
respect to the fiscal year involved, and the Secretary shall not 
take into account such value-based incentive payment or pay-
ment reduction in making payments to a hospital under this 
section in a subsequent fiscal year. 

(10) PUBLIC REPORTING.— 
(A) HOSPITAL SPECIFIC INFORMATION.— 

(i) IN GENERAL.—The Secretary shall make informa-
tion available to the public regarding the performance 
of individual hospitals under the Program, including— 

(I) the performance of the hospital with respect 
to each measure that applies to the hospital; 

(II) the performance of the hospital with respect 
to each condition or procedure; and 

(III) the hospital performance score assessing 
the total performance of the hospital. 

(ii) OPPORTUNITY TO REVIEW AND SUBMIT CORREC-
TIONS.—The Secretary shall ensure that a hospital has 
the opportunity to review, and submit corrections for, 
the information to be made public with respect to the 
hospital under clause (i) prior to such information 
being made public. 

(iii) WEBSITE.—Such information shall be posted on 
the Hospital Compare Internet website in an easily 
understandable format. 

(B) AGGREGATE INFORMATION.—The Secretary shall peri-
odically post on the Hospital Compare Internet website ag-
gregate information on the Program, including— 

(i) the number of hospitals receiving value-based in-
centive payments under paragraph (6) and the range 
and total amount of such value-based incentive pay-
ments; and 

(ii) the number of hospitals receiving less than the 
maximum value-based incentive payment available to 
the hospital for the fiscal year involved and the range 
and amount of such payments. 

(11) IMPLEMENTATION.— 

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00367 Fmt 6659 Sfmt 6601 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



366 

(A) APPEALS.—The Secretary shall establish a process by 
which hospitals may appeal the calculation of a hospital’s 
performance assessment with respect to the performance 
standards established under paragraph (3)(A) and the hos-
pital performance score under paragraph (5). The Sec-
retary shall ensure that such process provides for resolu-
tion of such appeals in a timely manner. 

(B) LIMITATION ON REVIEW.—Except as provided in sub-
paragraph (A), there shall be no administrative or judicial 
review under section 1869, section 1878, or otherwise of 
the following: 

(i) The methodology used to determine the amount 
of the value-based incentive payment under paragraph 
(6) and the determination of such amount. 

(ii) The determination of the amount of funding 
available for such value-based incentive payments 
under paragraph (7)(A) and the payment reduction 
under paragraph (7)(B)(i). 

(iii) The establishment of the performance standards 
under paragraph (3) and the performance period 
under paragraph (4). 

(iv) The measures specified under subsection 
(b)(3)(B)(viii) and the measures selected under para-
graph (2). 

(v) The methodology developed under paragraph (5) 
that is used to calculate hospital performance scores 
and the calculation of such scores. 

(vi) The validation methodology specified in sub-
section (b)(3)(B)(viii)(XI). 

(C) CONSULTATION WITH SMALL HOSPITALS.—The Sec-
retary shall consult with small rural and urban hospitals 
on the application of the Program to such hospitals. 

(12) PROMULGATION OF REGULATIONS.—The Secretary shall 
promulgate regulations to carry out the Program, including the 
selection of measures under paragraph (2), the methodology de-
veloped under paragraph (5) that is used to calculate hospital 
performance scores, and the methodology used to determine 
the amount of value-based incentive payments under para-
graph (6). 

(p) ADJUSTMENT TO HOSPITAL PAYMENTS FOR HOSPITAL AC-
QUIRED CONDITIONS.— 

(1) IN GENERAL.—In order to provide an incentive for applica-
ble hospitals to reduce hospital acquired conditions under this 
title, with respect to discharges from an applicable hospital oc-
curring during fiscal year 2015 or a subsequent fiscal year, the 
amount of payment under this section or section 1814(b)(3), as 
applicable, for such discharges during the fiscal year shall be 
equal to 99 percent of the amount of payment that would oth-
erwise apply to such discharges under this section or section 
1814(b)(3) (determined after the application of subsections (o) 
and (q) and section 1814(l)(4) but without regard to this sub-
section). 

(2) APPLICABLE HOSPITALS.— 
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(A) IN GENERAL.—For purposes of this subsection, the 
term ‘‘applicable hospital’’ means a subsection (d) hospital 
that meets the criteria described in subparagraph (B). 

(B) CRITERIA DESCRIBED.— 
(i) IN GENERAL.—The criteria described in this sub-

paragraph, with respect to a subsection (d) hospital, is 
that the subsection (d) hospital is in the top quartile 
of all subsection (d) hospitals, relative to the national 
average, of hospital acquired conditions during the ap-
plicable period, as determined by the Secretary. 

(ii) RISK ADJUSTMENT.—In carrying out clause (i), 
the Secretary shall establish and apply an appropriate 
risk adjustment methodology. 

(C) EXEMPTION.—In the case of a hospital that is paid 
under section 1814(b)(3), the Secretary may exempt such 
hospital from the application of this subsection if the State 
which is paid under such section submits an annual report 
to the Secretary describing how a similar program in the 
State for a participating hospital or hospitals achieves or 
surpasses the measured results in terms of patient health 
outcomes and cost savings established under this sub-
section. 

(3) HOSPITAL ACQUIRED CONDITIONS.—For purposes of this 
subsection, the term ‘‘hospital acquired condition’’ means a con-
dition identified for purposes of subsection (d)(4)(D)(iv) and any 
other condition determined appropriate by the Secretary that 
an individual acquires during a stay in an applicable hospital, 
as determined by the Secretary. 

(4) APPLICABLE PERIOD.—In this subsection, the term ‘‘appli-
cable period’’ means, with respect to a fiscal year, a period 
specified by the Secretary. 

(5) REPORTING TO HOSPITALS.—Prior to fiscal year 2015 and 
each subsequent fiscal year, the Secretary shall provide con-
fidential reports to applicable hospitals with respect to hospital 
acquired conditions of the applicable hospital during the appli-
cable period. 

(6) REPORTING HOSPITAL SPECIFIC INFORMATION.— 
(A) IN GENERAL.—The Secretary shall make information 

available to the public regarding hospital acquired condi-
tions of each applicable hospital. 

(B) OPPORTUNITY TO REVIEW AND SUBMIT CORREC-
TIONS.—The Secretary shall ensure that an applicable hos-
pital has the opportunity to review, and submit corrections 
for, the information to be made public with respect to the 
hospital under subparagraph (A) prior to such information 
being made public. 

(C) WEBSITE.—Such information shall be posted on the 
Hospital Compare Internet website in an easily under-
standable format. 

(7) LIMITATIONS ON REVIEW.—There shall be no administra-
tive or judicial review under section 1869, section 1878, or oth-
erwise of the following: 

(A) The criteria described in paragraph (2)(A). 
(B) The specification of hospital acquired conditions 

under paragraph (3). 
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(C) The specification of the applicable period under para-
graph (4). 

(D) The provision of reports to applicable hospitals under 
paragraph (5) and the information made available to the 
public under paragraph (6). 

(q) HOSPITAL READMISSIONS REDUCTION PROGRAM.— 
(1) IN GENERAL.—With respect to payment for discharges 

from an applicable hospital (as defined in paragraph (5)(C)) oc-
curring during a fiscal year beginning on or after October 1, 
2012, in order to account for excess readmissions in the hos-
pital, the Secretary shall make payments (in addition to the 
payments described in paragraph (2)(A)(ii)) for such a dis-
charge to such hospital under subsection (d) (or section 
1814(b)(3), as the case may be) in an amount equal to the prod-
uct of— 

(A) the base operating DRG payment amount (as defined 
in paragraph (2)) for the discharge; and 

(B) the adjustment factor (described in paragraph (3)(A)) 
for the hospital for the fiscal year. 

(2) BASE OPERATING DRG PAYMENT AMOUNT DEFINED.— 
(A) IN GENERAL.—Except as provided in subparagraph 

(B), in this subsection, the term ‘‘base operating DRG pay-
ment amount’’ means, with respect to a hospital for a fiscal 
year— 

(i) the payment amount that would otherwise be 
made under subsection (d) (determined without regard 
to subsection (o)) for a discharge if this subsection did 
not apply; reduced by 

(ii) any portion of such payment amount that is at-
tributable to payments under paragraphs (5)(A), 
(5)(B), (5)(F), and (12) of subsection (d). 

(B) SPECIAL RULES FOR CERTAIN HOSPITALS.— 
(i) SOLE COMMUNITY HOSPITALS AND MEDICARE-DE-

PENDENT, SMALL RURAL HOSPITALS.—In the case of a 
medicare-dependent, small rural hospital (with respect 
to discharges occurring during fiscal years 2012 and 
2013) or a sole community hospital, in applying sub-
paragraph (A)(i), the payment amount that would oth-
erwise be made under subsection (d) shall be deter-
mined without regard to subparagraphs (I) and (L) of 
subsection (b)(3) and subparagraphs (D) and (G) of 
subsection (d)(5). 

(ii) HOSPITALS PAID UNDER SECTION 1814.—In the 
case of a hospital that is paid under section 1814(b)(3), 
the Secretary may exempt such hospitals provided 
that States paid under such section submit an annual 
report to the Secretary describing how a similar pro-
gram in the State for a participating hospital or hos-
pitals achieves or surpasses the measured results in 
terms of patient health outcomes and cost savings es-
tablished herein with respect to this section. 

(3) ADJUSTMENT FACTOR.— 
(A) IN GENERAL.—For purposes of paragraph (1), subject 

to subparagraph (D), the adjustment factor under this 
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paragraph for an applicable hospital for a fiscal year is 
equal to the greater of— 

(i) the ratio described in subparagraph (B) for the 
hospital for the applicable period (as defined in para-
graph (5)(D)) for such fiscal year; or 

(ii) the floor adjustment factor specified in subpara-
graph (C). 

(B) RATIO.—The ratio described in this subparagraph for 
a hospital for an applicable period is equal to 1 minus the 
ratio of— 

(i) the aggregate payments for excess readmissions 
(as defined in paragraph (4)(A)) with respect to an ap-
plicable hospital for the applicable period; and 

(ii) the aggregate payments for all discharges (as de-
fined in paragraph (4)(B)) with respect to such applica-
ble hospital for such applicable period. 

(C) FLOOR ADJUSTMENT FACTOR.—For purposes of sub-
paragraph (A), the floor adjustment factor specified in this 
subparagraph for— 

(i) fiscal year 2013 is 0.99; 
(ii) fiscal year 2014 is 0.98; or 
(iii) fiscal year 2015 and subsequent fiscal years is 

0.97. 
(D) TRANSITIONAL ADJUSTMENT FOR DUAL ELIGIBLES.— 

(i) IN GENERAL.—In determining a hospital’s adjust-
ment factor under this paragraph for purposes of mak-
ing payments for discharges occurring during and 
after fiscal year 2019, and before the application of 
clause (i) of subparagraph (E), the Secretary shall as-
sign hospitals to groups (as defined by the Secretary 
under clause (ii)) and apply the applicable provisions 
of this subsection using a methodology in a manner 
that allows for separate comparison of hospitals within 
each such group, as determined by the Secretary. 

(ii) DEFINING GROUPS.—For purposes of this sub-
paragraph, the Secretary shall define groups of hos-
pitals, based on their overall proportion, of the inpa-
tients who are entitled to, or enrolled for, benefits 
under part A, and who are full-benefit dual eligible in-
dividuals (as defined in section 1935(c)(6)). In defining 
groups, the Secretary shall consult the Medicare Pay-
ment Advisory Commission and may consider the 
analysis done by such Commission in preparing the 
portion of its report submitted to Congress in June 
2013 relating to readmissions. 

(iii) MINIMIZING REPORTING BURDEN ON HOSPITALS.— 
In carrying out this subparagraph, the Secretary shall 
not impose any additional reporting requirements on 
hospitals. 

(iv) BUDGET NEUTRAL DESIGN METHODOLOGY.—The 
Secretary shall design the methodology to implement 
this subparagraph so that the estimated total amount 
of reductions in payments under this subsection 
equals the estimated total amount of reductions in 
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payments that would otherwise occur under this sub-
section if this subparagraph did not apply. 

(E) CHANGES IN RISK ADJUSTMENT.— 
(i) CONSIDERATION OF RECOMMENDATIONS IN IMPACT 

REPORTS.—The Secretary may take into account the 
studies conducted and the recommendations made by 
the Secretary under section 2(d)(1) of the IMPACT Act 
of 2014 (Public Law 113–185; 42 U.S.C. 1395lll note) 
with respect to the application under this subsection of 
risk adjustment methodologies. Nothing in this clause 
shall be construed as precluding consideration of the 
use of groupings of hospitals. 

(ii) CONSIDERATION OF EXCLUSION OF PATIENT CASES 
BASED ON V OR OTHER APPROPRIATE CODES.—In pro-
mulgating regulations to carry out this subsection 
with respect to discharges occurring after fiscal year 
2018, the Secretary may consider the use of V or other 
ICD-related codes for removal of a readmission. The 
Secretary may consider modifying measures under 
this subsection to incorporate V or other ICD-related 
codes at the same time as other changes are being 
made under this subparagraph. 

(iii) REMOVAL OF CERTAIN READMISSIONS.—In pro-
mulgating regulations to carry out this subsection, 
with respect to discharges occurring after fiscal year 
2018, the Secretary may consider removal as a read-
mission of an admission that is classified within one 
or more of the following: transplants, end-stage renal 
disease, burns, trauma, psychosis, or substance abuse. 
The Secretary may consider modifying measures 
under this subsection to remove readmissions at the 
same time as other changes are being made under this 
subparagraph. 

(4) AGGREGATE PAYMENTS, EXCESS READMISSION RATIO DE-
FINED.—For purposes of this subsection: 

(A) AGGREGATE PAYMENTS FOR EXCESS READMISSIONS.— 
The term ‘‘aggregate payments for excess readmissions’’ 
means, for a hospital for an applicable period, the sum, for 
applicable conditions (as defined in paragraph (5)(A)), of 
the product, for each applicable condition, of— 

(i) the base operating DRG payment amount for 
such hospital for such applicable period for such condi-
tion; 

(ii) the number of admissions for such condition for 
such hospital for such applicable period; and 

(iii) the excess readmissions ratio (as defined in sub-
paragraph (C)) for such hospital for such applicable 
period minus 1. 

(B) AGGREGATE PAYMENTS FOR ALL DISCHARGES.—The 
term ‘‘aggregate payments for all discharges’’ means, for a 
hospital for an applicable period, the sum of the base oper-
ating DRG payment amounts for all discharges for all con-
ditions from such hospital for such applicable period. 

(C) EXCESS READMISSION RATIO.— 
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(i) IN GENERAL.—Subject to clause (ii), the term ‘‘ex-
cess readmissions ratio’’ means, with respect to an ap-
plicable condition for a hospital for an applicable pe-
riod, the ratio (but not less than 1.0) of— 

(I) the risk adjusted readmissions based on ac-
tual readmissions, as determined consistent with 
a readmission measure methodology that has been 
endorsed under paragraph (5)(A)(ii)(I), for an ap-
plicable hospital for such condition with respect to 
such applicable period; to 

(II) the risk adjusted expected readmissions (as 
determined consistent with such a methodology) 
for such hospital for such condition with respect to 
such applicable period. 

(ii) EXCLUSION OF CERTAIN READMISSIONS.—For pur-
poses of clause (i), with respect to a hospital, excess 
readmissions shall not include readmissions for an ap-
plicable condition for which there are fewer than a 
minimum number (as determined by the Secretary) of 
discharges for such applicable condition for the appli-
cable period and such hospital. 

(5) DEFINITIONS.—For purposes of this subsection: 
(A) APPLICABLE CONDITION.—The term ‘‘applicable condi-

tion’’ means, subject to subparagraph (B), a condition or 
procedure selected by the Secretary among conditions and 
procedures for which— 

(i) readmissions (as defined in subparagraph (E)) 
that represent conditions or procedures that are high 
volume or high expenditures under this title (or other 
criteria specified by the Secretary); and 

(ii) measures of such readmissions— 
(I) have been endorsed by the entity with a con-

tract under section 1890(a); and 
(II) such endorsed measures have exclusions for 

readmissions that are unrelated to the prior dis-
charge (such as a planned readmission or transfer 
to another applicable hospital). 

(B) EXPANSION OF APPLICABLE CONDITIONS.—Beginning 
with fiscal year 2015, the Secretary shall, to the extent 
practicable, expand the applicable conditions beyond the 3 
conditions for which measures have been endorsed as de-
scribed in subparagraph (A)(ii)(I) as of the date of the en-
actment of this subsection to the additional 4 conditions 
that have been identified by the Medicare Payment Advi-
sory Commission in its report to Congress in June 2007 
and to other conditions and procedures as determined ap-
propriate by the Secretary. In expanding such applicable 
conditions, the Secretary shall seek the endorsement de-
scribed in subparagraph (A)(ii)(I) but may apply such 
measures without such an endorsement in the case of a 
specified area or medical topic determined appropriate by 
the Secretary for which a feasible and practical measure 
has not been endorsed by the entity with a contract under 
section 1890(a) as long as due consideration is given to 
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measures that have been endorsed or adopted by a con-
sensus organization identified by the Secretary. 

(C) APPLICABLE HOSPITAL.—The term ‘‘applicable hos-
pital’’ means a subsection (d) hospital or a hospital that is 
paid under section 1814(b)(3), as the case may be. 

(D) APPLICABLE PERIOD.—The term ‘‘applicable period’’ 
means, with respect to a fiscal year, such period as the 
Secretary shall specify. 

(E) READMISSION.—The term ‘‘readmission’’ means, in 
the case of an individual who is discharged from an appli-
cable hospital, the admission of the individual to the same 
or another applicable hospital within a time period speci-
fied by the Secretary from the date of such discharge. Inso-
far as the discharge relates to an applicable condition for 
which there is an endorsed measure described in subpara-
graph (A)(ii)(I), such time period (such as 30 days) shall be 
consistent with the time period specified for such measure. 

(6) REPORTING HOSPITAL SPECIFIC INFORMATION.— 
(A) IN GENERAL.—The Secretary shall make information 

available to the public regarding readmission rates of each 
subsection (d) hospital under the program. 

(B) OPPORTUNITY TO REVIEW AND SUBMIT CORREC-
TIONS.—The Secretary shall ensure that a subsection (d) 
hospital has the opportunity to review, and submit correc-
tions for, the information to be made public with respect 
to the hospital under subparagraph (A) prior to such infor-
mation being made public. 

(C) WEBSITE.—Such information shall be posted on the 
Hospital Compare Internet website in an easily under-
standable format. 

(7) LIMITATIONS ON REVIEW.—There shall be no administra-
tive or judicial review under section 1869, section 1878, or oth-
erwise of the following: 

(A) The determination of base operating DRG payment 
amounts. 

(B) The methodology for determining the adjustment fac-
tor under paragraph (3), including excess readmissions 
ratio under paragraph (4)(C), aggregate payments for ex-
cess readmissions under paragraph (4)(A), and aggregate 
payments for all discharges under paragraph (4)(B), and 
applicable periods and applicable conditions under para-
graph (5). 

(C) The measures of readmissions as described in para-
graph (5)(A)(ii). 

(8) READMISSION RATES FOR ALL PATIENTS.— 
(A) CALCULATION OF READMISSION.—The Secretary shall 

calculate readmission rates for all patients (as defined in 
subparagraph (D)) for a specified hospital (as defined in 
subparagraph (D)(ii)) for an applicable condition (as de-
fined in paragraph (5)(B)) and other conditions deemed ap-
propriate by the Secretary for an applicable period (as de-
fined in paragraph (5)(D)) in the same manner as used to 
calculate such readmission rates for hospitals with respect 
to this title and posted on the CMS Hospital Compare 
website. 
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(B) POSTING OF HOSPITAL SPECIFIC ALL PATIENT READMIS-
SION RATES.—The Secretary shall make information on all 
patient readmission rates calculated under subparagraph 
(A) available on the CMS Hospital Compare website in a 
form and manner determined appropriate by the Sec-
retary. The Secretary may also make other information de-
termined appropriate by the Secretary available on such 
website. 

(C) HOSPITAL SUBMISSION OF ALL PATIENT DATA.— 
(i) Except as provided for in clause (ii), each speci-

fied hospital (as defined in subparagraph (D)(ii)) shall 
submit to the Secretary, in a form, manner and time 
specified by the Secretary, data and information deter-
mined necessary by the Secretary for the Secretary to 
calculate the all patient readmission rates described in 
subparagraph (A). 

(ii) Instead of a specified hospital submitting to the 
Secretary the data and information described in clause 
(i), such data and information may be submitted to the 
Secretary, on behalf of such a specified hospital, by a 
state or an entity determined appropriate by the Sec-
retary. 

(D) DEFINITIONS.—For purposes of this paragraph: 
(i) The term ‘‘all patients’’ means patients who are 

treated on an inpatient basis and discharged from a 
specified hospital (as defined in clause (ii)). 

(ii) The term ‘‘specified hospital’’ means a subsection 
(d) hospital, hospitals described in clauses (i) through 
(v) of subsection (d)(1)(B) and, as determined feasible 
and appropriate by the Secretary, other hospitals not 
otherwise described in this subparagraph. 

(r) ADJUSTMENTS TO MEDICARE DSH PAYMENTS.— 
(1) EMPIRICALLY JUSTIFIED DSH PAYMENTS.—For fiscal year 

2014 and each subsequent fiscal year, instead of the amount 
of disproportionate share hospital payment that would other-
wise be made under subsection (d)(5)(F) to a subsection (d) hos-
pital for the fiscal year, the Secretary shall pay to the sub-
section (d) hospital 25 percent of such amount (which rep-
resents the empirically justified amount for such payment, as 
determined by the Medicare Payment Advisory Commission in 
its March 2007 Report to the Congress). 

(2) ADDITIONAL PAYMENT.—In addition to the payment made 
to a subsection (d) hospital under paragraph (1), for fiscal year 
2014 and each subsequent fiscal year, the Secretary shall pay 
to such subsection (d) hospitals an additional amount equal to 
the product of the following factors: 

(A) FACTOR ONE.—A factor equal to the difference be-
tween— 

(i) the aggregate amount of payments that would be 
made to subsection (d) hospitals under subsection 
(d)(5)(F) if this subsection did not apply for such fiscal 
year (as estimated by the Secretary); and 

(ii) the aggregate amount of payments that are 
made to subsection (d) hospitals under paragraph (1) 
for such fiscal year (as so estimated). 
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(B) FACTOR TWO.— 
(i) FISCAL YEARS 2014, 2015, 2016, AND 2017.—For each 

of fiscal years 2014, 2015, 2016, and 2017, a factor 
equal to 1 minus the percent change in the percent of 
individuals under the age of 65 who are uninsured, as 
determined by comparing the percent of such individ-
uals— 

(I) who are uninsured in 2013, the last year be-
fore coverage expansion under the Patient Protec-
tion and Affordable Care Act (as calculated by the 
Secretary based on the most recent estimates 
available from the Director of the Congressional 
Budget Office before a vote in either House on the 
Health Care and Education Reconciliation Act of 
2010 that, if determined in the affirmative, would 
clear such Act for enrollment); and 

(II) who are uninsured in the most recent period 
for which data is available (as so calculated), 

minus 0.1 percentage points for fiscal year 2014 and 
minus 0.2 percentage points for each of fiscal years 
2015, 2016, and 2017. 

(ii) 2018 AND SUBSEQUENT YEARS.—For fiscal year 
2018 and each subsequent fiscal year, a factor equal to 
1 minus the percent change in the percent of individ-
uals who are uninsured, as determined by comparing 
the percent of individuals— 

(I) who are uninsured in 2013 (as estimated by 
the Secretary, based on data from the Census Bu-
reau or other sources the Secretary determines 
appropriate, and certified by the Chief Actuary of 
the Centers for Medicare & Medicaid Services); 
and 

(II) who are uninsured in the most recent period 
for which data is available (as so estimated and 
certified), 

minus 0.2 percentage points for each of fiscal years 
2018 and 2019. 

(C) FACTOR THREE.—A factor equal to the percent, for 
each subsection (d) hospital, that represents the quotient 
of— 

(i) the amount of uncompensated care for such hos-
pital for a period selected by the Secretary (as esti-
mated by the Secretary, based on appropriate data (in-
cluding, in the case where the Secretary determines 
that alternative data is available which is a better 
proxy for the costs of subsection (d) hospitals for treat-
ing the uninsured, the use of such alternative data)); 
and 

(ii) the aggregate amount of uncompensated care for 
all subsection (d) hospitals that receive a payment 
under this subsection for such period (as so estimated, 
based on such data). 

(3) LIMITATIONS ON REVIEW.—There shall be no administra-
tive or judicial review under section 1869, section 1878, or oth-
erwise of the following: 
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(A) Any estimate of the Secretary for purposes of deter-
mining the factors described in paragraph (2). 

(B) Any period selected by the Secretary for such pur-
poses. 

(s) PROSPECTIVE PAYMENT FOR PSYCHIATRIC HOSPITALS.— 
(1) REFERENCE TO ESTABLISHMENT AND IMPLEMENTATION OF 

SYSTEM.—For provisions related to the establishment and im-
plementation of a prospective payment system for payments 
under this title for inpatient hospital services furnished by psy-
chiatric hospitals (as described in clause (i) of subsection 
(d)(1)(B)) and psychiatric units (as described in the matter fol-
lowing clause (v) of such subsection), see section 124 of the 
Medicare, Medicaid, and SCHIP Balanced Budget Refinement 
Act of 1999. 

(2) IMPLEMENTATION FOR RATE YEAR BEGINNING IN 2010 AND 
SUBSEQUENT RATE YEARS.— 

(A) IN GENERAL.—In implementing the system described 
in paragraph (1) for the rate year beginning in 2010 and 
any subsequent rate year, any update to a base rate for 
days during the rate year for a psychiatric hospital or unit, 
respectively, shall be reduced— 

(i) for the rate year beginning in 2012 and each sub-
sequent rate year, by the productivity adjustment de-
scribed in section 1886(b)(3)(B)(xi)(II); and 

(ii) for each of the rate years beginning in 2010 
through 2019, by the other adjustment described in 
paragraph (3). 

(B) SPECIAL RULE.—The application of this paragraph 
may result in such update being less than 0.0 for a rate 
year, and may result in payment rates under the system 
described in paragraph (1) for a rate year being less than 
such payment rates for the preceding rate year. 

(3) OTHER ADJUSTMENT.—For purposes of paragraph 
(2)(A)(ii), the other adjustment described in this paragraph is— 

(A) for each of the rate years beginning in 2010 and 
2011, 0.25 percentage point; 

(B) for each of the rate years beginning in 2012 and 
2013, 0.1 percentage point; 

(C) for the rate year beginning in 2014, 0.3 percentage 
point; 

(D) for each of the rate years beginning in 2015 and 
2016, 0.2 percentage point; and 

(E) for each of the rate years beginning in 2017, 2018, 
and 2019, 0.75 percentage point. 

(4) QUALITY REPORTING.— 
(A) REDUCTION IN UPDATE FOR FAILURE TO REPORT.— 

(i) IN GENERAL.—Under the system described in 
paragraph (1), for rate year 2014 and each subsequent 
rate year, in the case of a psychiatric hospital or psy-
chiatric unit that does not submit data to the Sec-
retary in accordance with subparagraph (C) with re-
spect to such a rate year, any annual update to a 
standard Federal rate for discharges for the hospital 
during the rate year, and after application of para-
graph (2), shall be reduced by 2 percentage points. 
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(ii) SPECIAL RULE.—The application of this subpara-
graph may result in such annual update being less 
than 0.0 for a rate year, and may result in payment 
rates under the system described in paragraph (1) for 
a rate year being less than such payment rates for the 
preceding rate year. 

(B) NONCUMULATIVE APPLICATION.—Any reduction under 
subparagraph (A) shall apply only with respect to the rate 
year involved and the Secretary shall not take into account 
such reduction in computing the payment amount under 
the system described in paragraph (1) for a subsequent 
rate year. 

(C) SUBMISSION OF QUALITY DATA.—For rate year 2014 
and each subsequent rate year, each psychiatric hospital 
and psychiatric unit shall submit to the Secretary data on 
quality measures specified under subparagraph (D). Such 
data shall be submitted in a form and manner, and at a 
time, specified by the Secretary for purposes of this sub-
paragraph. 

(D) QUALITY MEASURES.— 
(i) IN GENERAL.—Subject to clause (ii), any measure 

specified by the Secretary under this subparagraph 
must have been endorsed by the entity with a contract 
under section 1890(a). 

(ii) EXCEPTION.—In the case of a specified area or 
medical topic determined appropriate by the Secretary 
for which a feasible and practical measure has not 
been endorsed by the entity with a contract under sec-
tion 1890(a), the Secretary may specify a measure that 
is not so endorsed as long as due consideration is 
given to measures that have been endorsed or adopted 
by a consensus organization identified by the Sec-
retary. 

(iii) TIME FRAME.—Not later than October 1, 2012, 
the Secretary shall publish the measures selected 
under this subparagraph that will be applicable with 
respect to rate year 2014. 

(E) PUBLIC AVAILABILITY OF DATA SUBMITTED.—The Sec-
retary shall establish procedures for making data sub-
mitted under subparagraph (C) available to the public. 
Such procedures shall ensure that a psychiatric hospital 
and a psychiatric unit has the opportunity to review the 
data that is to be made public with respect to the hospital 
or unit prior to such data being made public. The Sec-
retary shall report quality measures that relate to services 
furnished in inpatient settings in psychiatric hospitals and 
psychiatric units on the Internet website of the Centers for 
Medicare & Medicaid Services. 

(t) RELATING SIMILAR INPATIENT AND OUTPATIENT HOSPITAL 
SERVICES.— 

(1) DEVELOPMENT OF HCPCS VERSION OF MS–DRG CODES.—Not 
later than January 1, 2018, the Secretary shall develop 
HCPCS versions for MS–DRGs that are similar to the ICD–10– 
PCS for such MS–DRGs such that, to the extent possible, the 
MS–DRG assignment shall be similar for a claim coded with 
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the HCPCS version as an identical claim coded with a ICD– 
10–PCS code. 

(2) COVERAGE OF SURGICAL MS–DRGS.—In carrying out para-
graph (1), the Secretary shall develop HCPCS versions of MS– 
DRG codes for not fewer than 10 surgical MS–DRGs. 

(3) PUBLICATION AND DISSEMINATION OF THE HCPCS VERSIONS 
OF MS–DRGS.— 

(A) IN GENERAL.—The Secretary shall develop a HCPCS 
MS–DRG definitions manual and software that is similar 
to the definitions manual and software for ICD–10–PCS 
codes for such MS–DRGs. The Secretary shall post the 
HCPCS MS–DRG definitions manual and software on the 
Internet website of the Centers for Medicare & Medicaid 
Services. The HCPCS MS–DRG definitions manual and 
software shall be in the public domain and available for 
use and redistribution without charge. 

(B) USE OF PREVIOUS ANALYSIS DONE BY MEDPAC.—In de-
veloping the HCPCS MS–DRG definitions manual and 
software under subparagraph (A), the Secretary shall con-
sult with the Medicare Payment Advisory Commission and 
shall consider the analysis done by such Commission in 
translating outpatient surgical claims into inpatient sur-
gical MS–DRGs in preparing chapter 7 (relating to hos-
pital short-stay policy issues) of its ‘‘Medicare and the 
Health Care Delivery System’’ report submitted to Con-
gress in June 2015. 

(4) DEFINITION AND REFERENCE.—In this subsection: 
(A) HCPCS.—The term ‘‘HCPCS’’ means, with respect to 

hospital items and services, the code under the Healthcare 
Common Procedure Coding System (HCPCS) (or a suc-
cessor code) for such items and services. 

(B) ICD–10–PCS.—The term ‘‘ICD–10–PCS’’ means the 
International Classification of Diseases, 10th Revision, 
Procedure Coding System, and includes any subsequent re-
vision of such International Classification of Diseases, Pro-
cedure Coding System. 

* * * * * * * 

PAYMENT TO SKILLED NURSING FACILITIES FOR ROUTINE SERVICE 
COSTS 

SEC. 1888. (a) The Secretary, in determining the amount of the 
payments which may be made under this title with respect to rou-
tine service costs of extended care services shall not recognize as 
reasonable (in the efficient delivery of health services) per diem 
costs of such services to the extent that such per diem costs exceed 
the following per diem limits, except as otherwise provided in this 
section: 

(1) With respect to freestanding skilled nursing facilities lo-
cated in urban areas, the limit shall be equal to 112 percent 
of the mean per diem routine service costs for freestanding 
skilled nursing facilities located in urban areas. 

(2) With respect to freestanding skilled nursing facilities lo-
cated in rural areas, the limit shall be equal to 112 percent of 
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the mean per diem routine service costs for freestanding 
skilled nursing facilities located in rural areas. 

(3) With respect to hospital-based skilled nursing facilities 
located in urban areas, the limit shall be equal to the sum of 
the limit for freestanding skilled nursing facilities located in 
urban areas, plus 50 percent of the amount by which 112 per-
cent of the mean per diem routine service costs for hospital- 
based skilled nursing facilities located in urban areas exceeds 
the limit for freestanding skilled nursing facilities located in 
urban areas. 

(4) With respect to hospital-based skilled nursing facilities 
located in rural areas, the limit shall be equal to the sum of 
the limit for freestanding skilled nursing facilities located in 
rural areas, plus 50 percent of the amount by which 112 per-
cent of the mean per diem routine service costs for hospital- 
based skilled nursing facilities located in rural areas exceeds 
the limit for freestanding skilled nursing facilities located in 
rural areas. 

In applying this subsection the Secretary shall make appropriate 
adjustments to the labor related portion of the costs based upon an 
appropriate wage index, and shall, for cost reporting periods begin-
ning on or after October 1, 1992, on or after October 1, 1995, and 
every 2 years thereafter, provide for an update to the per diem cost 
limits described in this subsection, except that the limits effective 
for cost reporting periods beginning on or after October 1, 1997, 
shall be based on the limits effective for cost reporting periods be-
ginning on or after October 1, 1996. 

(b) With respect to a hospital-based skilled nursing facility, the 
Secretary may not recognize as reasonable the portion of the cost 
differences between hospital-based and freestanding skilled nursing 
facilities attributable to excess overhead allocations. 

(c) The Secretary may make adjustments in the limits set forth 
in subsection (a) with respect to any skilled nursing facility to the 
extent the Secretary deems appropriate, based upon case mix or 
circumstances beyond the control of the facility. The Secretary 
shall publish the data and criteria to be used for purposes of this 
subsection on an annual basis. 

(d)(1) Subject to subsection (e), any skilled nursing facility may 
choose to be paid under this subsection on the basis of a prospec-
tive payment for all routine service costs (including the costs of 
services required to attain or maintain the highest practicable 
physical, mental, and psychosocial well-being of each resident eligi-
ble for benefits under this title) and capital-related costs of ex-
tended care services provided in a cost reporting period if such fa-
cility had, in the preceding cost reporting period, fewer than 1,500 
patient days with respect to which payments were made under this 
title. Such prospective payment shall be in lieu of payments which 
would otherwise be made for routine service costs pursuant to sec-
tion 1861(v) and subsections (a) through (c) of this section and cap-
ital-related costs pursuant to section 1861(v). This subsection shall 
not apply to a facility for any cost reporting period immediately fol-
lowing a cost reporting period in which such facility had 1,500 or 
more patient days with respect to which payments were made 
under this title, without regard to whether payments were made 
under this subsection during such preceding cost reporting period. 
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(2)(A) The amount of the payment under this section shall be de-
termined on a per diem basis. 

(B) Subject to the limitations of subparagraph (C), for skilled 
nursing facilities located— 

(i) in an urban area, the amount shall be equal to 105 per-
cent of the mean of the per diem reasonable routine service 
and capital-related costs of extended care services for skilled 
nursing facilities in urban areas within the same region, deter-
mined without regard to the limitations of subsection (a) and 
adjusted for different area wage levels, and 

(ii) in a rural area the amount shall be equal to 105 percent 
of the mean of the per diem reasonable routine service and 
capital-related costs of extended care services for skilled nurs-
ing facilities in rural areas within the same region, determined 
without regard to the limitations of subsection (a) and adjusted 
for different area wage levels. 

(C) The per diem amounts determined under subparagraph (B) 
shall not exceed the limit on routine service costs determined 
under subsection (a) with respect to the facility, adjusted to take 
into account average capital-related costs with respect to the type 
and location of the facility. 

(3) For purposes of this subsection, urban and rural areas shall 
be determined in the same manner as for purposes of subsection 
(a), and the term ‘‘region’’ shall have the same meaning as under 
section 1886(d)(2)(D). 

(4) The Secretary shall establish the prospective payment 
amounts for cost reporting periods beginning in a fiscal year at 
least 90 days prior to the beginning of such fiscal year, on the basis 
of the most recent data available for a 12-month period. A skilled 
nursing facility must notify the Secretary of its intention to be paid 
pursuant to this subsection for a cost reporting period no later than 
30 days before the beginning of that period. 

(5) The Secretary shall provide for a simplified cost report to be 
filed by facilities being paid pursuant to this subsection, which 
shall require only the cost information necessary for determining 
prospective payment amounts pursuant to paragraph (2) and rea-
sonable costs of ancillary services. 

(6) In lieu of payment on a cost basis for ancillary services pro-
vided by a facility which is being paid pursuant to this subsection, 
the Secretary may pay for such ancillary services on a reasonable 
charge basis if the Secretary determines that such payment basis 
will provide an equitable level of reimbursement and will ease the 
reporting burden of the facility. 

(7) In computing the rates of payment to be made under this sub-
section, there shall be taken into account the costs described in the 
last sentence of section 1861(v)(1)(E) (relating to compliance with 
nursing facility requirements and of conducting nurse aide training 
and competency evaluation programs and competency evaluation 
programs). 

(e) PROSPECTIVE PAYMENT.— 
(1) PAYMENT PROVISION.—Notwithstanding any other provi-

sion of this title, subject to paragraphs (7), (11), and (12), the 
amount of the payment for all costs (as defined in paragraph 
(2)(B)) of covered skilled nursing facility services (as defined in 
paragraph (2)(A)) for each day of such services furnished— 
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(A) in a cost reporting period during the transition pe-
riod (as defined in paragraph (2)(E)), is equal to the sum 
of— 

(i) the non-Federal percentage of the facility-specific 
per diem rate (computed under paragraph (3)), and 

(ii) the Federal percentage of the adjusted Federal 
per diem rate (determined under paragraph (4)) appli-
cable to the facility; and 

(B) after the transition period is equal to the adjusted 
Federal per diem rate applicable to the facility. 

(2) DEFINITIONS.—For purposes of this subsection: 
(A) COVERED SKILLED NURSING FACILITY SERVICES.— 

(i) IN GENERAL.—The term ‘‘covered skilled nursing 
facility services’’— 

(I) means post-hospital extended care services 
as defined in section 1861(i) for which benefits are 
provided under part A; and 

(II) includes all items and services (other than 
items and services described in clauses (ii), (iii), 
and (iv)) for which payment may be made under 
part B and which are furnished to an individual 
who is a resident of a skilled nursing facility dur-
ing the period in which the individual is provided 
covered post-hospital extended care services. 

(ii) SERVICES EXCLUDED.—Services described in this 
clause are physicians’ services, services described by 
clauses (i) and (ii) of section 1861(s)(2)(K), certified 
nurse-midwife services, qualified psychologist services, 
services of a certified registered nurse anesthetist, 
items and services described in subparagraphs (F) and 
(O) of section 1861(s)(2), telehealth services furnished 
under section 1834(m)(4)(C)(ii)(VII), and, only with re-
spect to services furnished during 1998, the transpor-
tation costs of electrocardiogram equipment for elec-
trocardiogram test services (HCPCS Code R0076). 
Services described in this clause do not include any 
physical, occupational, or speech-language therapy 
services regardless of whether or not the services are 
furnished by, or under the supervision of, a physician 
or other health care professional. 

(iii) EXCLUSION OF CERTAIN ADDITIONAL ITEMS AND 
SERVICES.—Items and services described in this clause 
are the following: 

(I) Ambulance services furnished to an indi-
vidual in conjunction with renal dialysis services 
described in section 1861(s)(2)(F). 

(II) Chemotherapy items (identified as of July 1, 
1999, by HCPCS codes J9000–J9020; J9040– 
J9151; J9170–J9185; J9200–J9201; J9206–J9208; 
J9211; J9230–J9245; and J9265–J9600 (and as 
subsequently modified by the Secretary)) and any 
additional chemotherapy items identified by the 
Secretary. 

(III) Chemotherapy administration services 
(identified as of July 1, 1999, by HCPCS codes 
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36260–36262; 36489; 36530–36535; 36640; 36823; 
and 96405–96542 (and as subsequently modified 
by the Secretary)) and any additional chemo-
therapy administration services identified by the 
Secretary. 

(IV) Radioisotope services (identified as of July 
1, 1999, by HCPCS codes 79030–79440 (and as 
subsequently modified by the Secretary)) and any 
additional radioisotope services identified by the 
Secretary. 

(V) Customized prosthetic devices (commonly 
known as artificial limbs or components of artifi-
cial limbs) under the following HCPCS codes (as 
of July 1, 1999 (and as subsequently modified by 
the Secretary)), and any additional customized 
prosthetic devices identified by the Secretary, if 
delivered to an inpatient for use during the stay 
in the skilled nursing facility and intended to be 
used by the individual after discharge from the fa-
cility: L5050–L5340; L5500–L5611; L5613–L5986; 
L5988; L6050–L6370; L6400–L6880; L6920– 
L7274; and L7362–7366. 

(iv) EXCLUSION OF CERTAIN RURAL HEALTH CLINIC 
AND FEDERALLY QUALIFIED HEALTH CENTER SERV-
ICES.—Services described in this clause are— 

(I) rural health clinic services (as defined in 
paragraph (1) of section 1861(aa)); and 

(II) federally qualified health center services (as 
defined in paragraph (3) of such section); 

that would be described in clause (ii) if such services 
were furnished by an individual not affiliated with a 
rural health clinic or a federally qualified health cen-
ter. 

(B) ALL COSTS.—The term ‘‘all costs’’ means routine serv-
ice costs, ancillary costs, and capital-related costs of cov-
ered skilled nursing facility services, but does not include 
costs associated with approved educational activities. 

(C) NON-FEDERAL PERCENTAGE; FEDERAL PERCENTAGE.— 
For— 

(i) the first cost reporting period (as defined in sub-
paragraph (D)) of a facility, the ‘‘non-Federal percent-
age’’ is 75 percent and the ‘‘Federal percentage’’ is 25 
percent; 

(ii) the next cost reporting period of such facility, the 
‘‘non-Federal percentage’’ is 50 percent and the ‘‘Fed-
eral percentage’’ is 50 percent; and 

(iii) the subsequent cost reporting period of such fa-
cility, the ‘‘non-Federal percentage’’ is 25 percent and 
the ‘‘Federal percentage’’ is 75 percent. 

(D) FIRST COST REPORTING PERIOD.—The term ‘‘first cost 
reporting period’’ means, with respect to a skilled nursing 
facility, the first cost reporting period of the facility begin-
ning on or after July 1, 1998. 

(E) TRANSITION PERIOD.— 
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(i) IN GENERAL.—The term ‘‘transition period’’ 
means, with respect to a skilled nursing facility, the 3 
cost reporting periods of the facility beginning with 
the first cost reporting period. 

(ii) TREATMENT OF NEW SKILLED NURSING FACILI-
TIES.—In the case of a skilled nursing facility that 
first received payment for services under this title on 
or after October 1, 1995, payment for such services 
shall be made under this subsection as if all services 
were furnished after the transition period. 

(3) DETERMINATION OF FACILITY SPECIFIC PER DIEM RATES.— 
The Secretary shall determine a facility-specific per diem rate 
for each skilled nursing facility not described in paragraph 
(2)(E)(ii) for a cost reporting period as follows: 

(A) DETERMINING BASE PAYMENTS.—The Secretary shall 
determine, on a per diem basis, the total of— 

(i) the allowable costs of extended care services for 
the facility for cost reporting periods beginning in fis-
cal year 1995, including costs associated with facilities 
described in subsection (d), with appropriate adjust-
ments (as determined by the Secretary) to non-settled 
cost reports or, in the case of a facility participating in 
the Nursing Home Case-Mix and Quality Demonstra-
tion (RUGS–III), the RUGS–III rate received by the 
facility during the cost reporting period beginning in 
1997, and 

(ii) an estimate of the amounts that would be pay-
able under part B (disregarding any applicable 
deductibles, coinsurance, and copayments) for covered 
skilled nursing facility services described in paragraph 
(2)(A)(i)(II) furnished during the applicable cost report-
ing period described in clause (i) to an individual who 
is a resident of the facility, regardless of whether or 
not the payment was made to the facility or to another 
entity. 

In making appropriate adjustments under clause (i), the 
Secretary shall take into account exceptions and shall take 
into account exemptions but, with respect to exemptions, 
only to the extent that routine costs do not exceed 150 per-
cent of the routine cost limits otherwise applicable but for 
the exemption. 

(B) UPDATE TO FIRST COST REPORTING PERIOD.—The Sec-
retary shall update the amount determined under sub-
paragraph (A), for each cost reporting period after the ap-
plicable cost reporting period described in subparagraph 
(A)(i) and up to the first cost reporting period by a factor 
equal to the skilled nursing facility market basket percent-
age increase minus 1.0 percentage point. 

(C) UPDATING TO APPLICABLE COST REPORTING PERIOD.— 
The Secretary shall update the amount determined under 
subparagraph (B) for each cost reporting period beginning 
with the first cost reporting period and up to and including 
the cost reporting period involved by a factor equal to the 
facility-specific update factor. 
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(D) FACILITY-SPECIFIC UPDATE FACTOR.—For purposes of 
this paragraph, the ‘‘facility-specific update factor’’ for cost 
reporting periods beginning during— 

(i) during each of fiscal years 1998 and 1999, is 
equal to the skilled nursing facility market basket per-
centage increase for such fiscal year minus 1 percent-
age point, and 

(ii) during each subsequent fiscal year is equal to 
the skilled nursing facility market basket percentage 
increase for such fiscal year. 

(4) FEDERAL PER DIEM RATE.— 
(A) DETERMINATION OF HISTORICAL PER DIEM FOR FACILI-

TIES.—For each skilled nursing facility that received pay-
ments for post-hospital extended care services during a 
cost reporting period beginning in fiscal year 1995 and 
that was subject to (and not exempted from) the per diem 
limits referred to in paragraph (1) or (2) of subsection (a) 
(and facilities described in subsection (d)), the Secretary 
shall estimate, on a per diem basis for such cost reporting 
period, the total of— 

(i) the allowable costs of extended care services (ex-
cluding exceptions payments) for the facility for cost 
reporting periods beginning in 1995 with appropriate 
adjustments (as determined by the Secretary) to non- 
settled cost reports, and 

(ii) an estimate of the amounts that would be pay-
able under part B (disregarding any applicable 
deductibles, coinsurance, and copayments) for covered 
skilled nursing facility services described in paragraph 
(2)(A)(i)(II) furnished during such period to an indi-
vidual who is a resident of the facility, regardless of 
whether or not the payment was made to the facility 
or to another entity. 

(B) UPDATE TO FIRST FISCAL YEAR.—The Secretary shall 
update the amount determined under subparagraph (A), 
for each cost reporting period after the cost reporting pe-
riod described in subparagraph (A)(i) and up to the first 
cost reporting period by a factor equal to the skilled nurs-
ing facility market basket percentage increase reduced (on 
an annualized basis) by 1 percentage point. 

(C) COMPUTATION OF STANDARDIZED PER DIEM RATE.— 
The Secretary shall standardize the amount updated 
under subparagraph (B) for each facility by— 

(i) adjusting for variations among facilities by area 
in the average facility wage level per diem, and 

(ii) adjusting for variations in case mix per diem 
among facilities. 

(D) COMPUTATION OF WEIGHTED AVERAGE PER DIEM 
RATES.— 

(i) ALL FACILITIES.—The Secretary shall compute a 
weighted average per diem rate for all facilities by 
computing an average of the standardized amounts 
computed under subparagraph (C), weighted for each 
facility by the number of days of extended care serv-
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ices furnished during the cost reporting period re-
ferred to in subparagraph (A). 

(ii) FREESTANDING FACILITIES.—The Secretary shall 
compute a weighted average per diem rate for free-
standing facilities by computing an average of the 
standardized amounts computed under subparagraph 
(C) only for such facilities, weighted for each facility 
by the number of days of extended care services fur-
nished during the cost reporting period referred to in 
subparagraph (A). 

(iii) SEPARATE COMPUTATION.—The Secretary may 
compute and apply such averages separately for facili-
ties located in urban and rural areas (as defined in 
section 1886(d)(2)(D)). 

(E) UPDATING.— 
(i) INITIAL PERIOD.—For the initial period beginning 

on July 1, 1998, and ending on September 30, 1999, 
the Secretary shall compute for skilled nursing facili-
ties an unadjusted Federal per diem rate equal to the 
average of the weighted average per diem rates com-
puted under clauses (i) and (ii) of subparagraph (D), 
increased by skilled nursing facility market basket 
percentage change for such period minus 1 percentage 
point. 

(ii) SUBSEQUENT FISCAL YEARS.—The Secretary shall 
compute an unadjusted Federal per diem rate equal to 
the Federal per diem rate computed under this sub-
paragraph— 

(I) for fiscal year 2000, the rate computed for 
the initial period described in clause (i), increased 
by the skilled nursing facility market basket per-
centage change for the initial period minus 1 per-
centage point; 

(II) for fiscal year 2001, the rate computed for 
the previous fiscal year increased by the skilled 
nursing facility market basket percentage change 
for the fiscal year; 

(III) for each of fiscal years 2002 and 2003, the 
rate computed for the previous fiscal year in-
creased by the skilled nursing facility market bas-
ket percentage change for the fiscal year involved 
minus 0.5 percentage points; and 

(IV) for each subsequent fiscal year, the rate 
computed for the previous fiscal year increased by 
the skilled nursing facility market basket percent-
age change for the fiscal year involved. 

(F) ADJUSTMENT FOR CASE MIX CREEP.—Insofar as the 
Secretary determines that the adjustments under subpara-
graph (G)(i) for a previous fiscal year (or estimates that 
such adjustments for a future fiscal year) did (or are likely 
to) result in a change in aggregate payments under this 
subsection during the fiscal year that are a result of 
changes in the coding or classification of residents that do 
not reflect real changes in case mix, the Secretary may ad-
just unadjusted Federal per diem rates for subsequent fis-

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00386 Fmt 6659 Sfmt 6601 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



385 

cal years so as to eliminate the effect of such coding or 
classification changes. 

(G) DETERMINATION OF FEDERAL RATE.—The Secretary 
shall compute for each skilled nursing facility for each fis-
cal year (beginning with the initial period described in 
subparagraph (E)(i)) an adjusted Federal per diem rate 
equal to the unadjusted Federal per diem rate determined 
under subparagraph (E), as adjusted under subparagraph 
(F), and as further adjusted as follows: 

(i) ADJUSTMENT FOR CASE MIX.—The Secretary shall 
provide for an appropriate adjustment to account for 
case mix. Such adjustment shall be based on a resi-
dent classification system, established by the Sec-
retary, that accounts for the relative resource utiliza-
tion of different patient types. The case mix adjust-
ment shall be based on resident assessment data and 
other data that the Secretary considers appropriate. 

(ii) ADJUSTMENT FOR GEOGRAPHIC VARIATIONS IN 
LABOR COSTS.—The Secretary shall adjust the portion 
of such per diem rate attributable to wages and wage- 
related costs for the area in which the facility is lo-
cated compared to the national average of such costs 
using an appropriate wage index as determined by the 
Secretary. Such adjustment shall be done in a manner 
that does not result in aggregate payments under this 
subsection that are greater or less than those that 
would otherwise be made if such adjustment had not 
been made. 

(iii) ADJUSTMENT FOR EXCLUSION OF CERTAIN ADDI-
TIONAL ITEMS AND SERVICES.—The Secretary shall pro-
vide for an appropriate proportional reduction in pay-
ments so that beginning with fiscal year 2001, the ag-
gregate amount of such reductions is equal to the ag-
gregate increase in payments attributable to the exclu-
sion effected under clause (iii) of paragraph (2)(A). 

(H) PUBLICATION OF INFORMATION ON PER DIEM RATES.— 
The Secretary shall provide for publication in the Federal 
Register, before May 1, 1998 (with respect to fiscal period 
described in subparagraph (E)(i)) and before the August 1 
preceding each succeeding fiscal year (with respect to that 
succeeding fiscal year), of— 

(i) the unadjusted Federal per diem rates to be ap-
plied to days of covered skilled nursing facility serv-
ices furnished during the fiscal year, 

(ii) the case mix classification system to be applied 
under subparagraph (G)(i) with respect to such serv-
ices during the fiscal year, and 

(iii) the factors to be applied in making the area 
wage adjustment under subparagraph (G)(ii) with re-
spect to such services. 

(5) SKILLED NURSING FACILITY MARKET BASKET INDEX AND 
PERCENTAGE.—For purposes of this subsection: 

(A) SKILLED NURSING FACILITY MARKET BASKET INDEX.— 
The Secretary shall establish a skilled nursing facility 
market basket index that reflects changes over time in the 

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00387 Fmt 6659 Sfmt 6601 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



386 

prices of an appropriate mix of goods and services included 
in covered skilled nursing facility services. 

(B) SKILLED NURSING FACILITY MARKET BASKET PERCENT-
AGE.— 

(i) IN GENERAL.—Subject to clauses (ii), (iii), and (iv), 
the term ‘‘skilled nursing facility market basket per-
centage’’ means, for a fiscal year or other annual pe-
riod and as calculated by the Secretary, the percent-
age change in the skilled nursing facility market bas-
ket index (established under subparagraph (A)) from 
the midpoint of the prior fiscal year (or period) to the 
midpoint of the fiscal year (or other period) involved. 

(ii) ADJUSTMENT.—For fiscal year 2012 and each 
subsequent fiscal year, subject to clauses (iii) and (iv), 
after determining the percentage described in clause 
(i), the Secretary shall reduce such percentage by the 
productivity adjustment described in section 
1886(b)(3)(B)(xi)(II). The application of the preceding 
sentence may result in such percentage being less 
than 0.0 for a fiscal year, and may result in payment 
rates under this subsection for a fiscal year being less 
than such payment rates for the preceding fiscal year. 

(iii) SPECIAL RULE FOR FISCAL YEAR 2018.—For fiscal 
year 2018 (or other similar annual period specified in 
clause (i)), the skilled nursing facility market basket 
percentage, after application of clause (ii), is equal to 
1 percent. 

(iv) SPECIAL RULE FOR FISCAL YEAR 2019.—For fiscal 
year 2019 (or other similar annual period specified in 
clause (i)), the skilled nursing facility market basket 
percentage, after application of clause (ii), is equal to 
2.4 percent. 

(6) REPORTING OF ASSESSMENT AND QUALITY DATA.— 
(A) REDUCTION IN UPDATE FOR FAILURE TO REPORT.— 

(i) IN GENERAL.—For fiscal years beginning with fis-
cal year 2018, in the case of a skilled nursing facility 
that does not submit data, as applicable, in accordance 
with subclauses (II) and (III) of subparagraph (B)(i) 
with respect to such a fiscal year, after determining 
the percentage described in paragraph (5)(B)(i), and 
after application of clauses (ii) and (iii) of paragraph 
(5)(B), the Secretary shall reduce such percentage for 
payment rates during such fiscal year by 2 percentage 
points. 

(ii) SPECIAL RULE.—The application of this subpara-
graph may result in the percentage described in para-
graph (5)(B)(i), after application of clauses (ii) and (iii) 
of paragraph (5)(B), being less than 0.0 for a fiscal 
year, and may result in payment rates under this sub-
section for a fiscal year being less than such payment 
rates for the preceding fiscal year. 

(iii) NONCUMULATIVE APPLICATION.—Any reduction 
under clause (i) shall apply only with respect to the 
fiscal year involved and the Secretary shall not take 
into account such reduction in computing the payment 
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amount under this subsection for a subsequent fiscal 
year. 

(B) ASSESSMENT AND MEASURE DATA.— 
(i) IN GENERAL.—A skilled nursing facility, or a facil-

ity (other than a critical access hospital) described in 
paragraph (7)(B), shall submit to the Secretary, in a 
manner and within the timeframes prescribed by the 
Secretary— 

(I) subject to clause (iii), the resident assess-
ment data necessary to develop and implement 
the rates under this subsection; 

(II) for fiscal years beginning on or after the 
specified application date (as defined in subsection 
(a)(2)(E) of section 1899B), as applicable with re-
spect to skilled nursing facilities and quality 
measures under subsection (c)(1) of such section 
and measures under subsection (d)(1) of such sec-
tion, data on such quality measures under such 
subsection (c)(1) and any necessary data specified 
by the Secretary under such subsection (d)(1); and 

(III) for fiscal years beginning on or after Octo-
ber 1, 2018, standardized patient assessment data 
required under subsection (b)(1) of section 1899B. 

(ii) USE OF STANDARD INSTRUMENT.—For purposes of 
meeting the requirement under clause (i), a skilled 
nursing facility, or a facility (other than a critical ac-
cess hospital) described in paragraph (7)(B), may sub-
mit the resident assessment data required under sec-
tion 1819(b)(3), using the standard instrument des-
ignated by the State under section 1819(e)(5). 

(iii) NON-DUPLICATION.—To the extent data sub-
mitted under subclause (II) or (III) of clause (i) dupli-
cates other data required to be submitted under clause 
(i)(I), the submission of such data under such a sub-
clause shall be in lieu of the submission of such data 
under clause (i)(I). The previous sentence shall not 
apply insofar as the Secretary determines it is nec-
essary to avoid a delay in the implementation of sec-
tion 1899B, taking into account the different specified 
application dates under subsection (a)(2)(E) of such 
section. 

(7) TREATMENT OF MEDICARE SWING BED HOSPITALS.— 
(A) TRANSITION.—Subject to subparagraph (C), the Sec-

retary shall determine an appropriate manner in which to 
apply this subsection to the facilities described in subpara-
graph (B) (other than critical access hospitals), taking into 
account the purposes of this subsection, and shall provide 
that at the end of the transition period (as defined in para-
graph (2)(E)) such facilities shall be paid only under this 
subsection. Payment shall not be made under this sub-
section to such facilities for cost reporting periods begin-
ning before such date (not earlier than July 1, 1999) as the 
Secretary specifies. 
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(B) FACILITIES DESCRIBED.—The facilities described in 
this subparagraph are facilities that have in effect an 
agreement described in section 1883. 

(C) EXEMPTION FROM PPS OF SWING-BED SERVICES FUR-
NISHED IN CRITICAL ACCESS HOSPITALS.—The prospective 
payment system established under this subsection shall 
not apply to services furnished by a critical access hospital 
pursuant to an agreement under section 1883. 

(8) LIMITATION ON REVIEW.—There shall be no administra-
tive or judicial review under section 1869, 1878, or otherwise 
of— 

(A) the establishment of Federal per diem rates under 
paragraph (4), including the computation of the standard-
ized per diem rates under paragraph (4)(C), adjustments 
and corrections for case mix under paragraphs (4)(F) and 
(4)(G)(i), adjustments for variations in labor-related costs 
under paragraph (4)(G)(ii), and adjustments under para-
graph (4)(G)(iii); 

(B) the establishment of facility specific rates before July 
1, 1999 (except any determination of costs paid under part 
A of this title); and 

(C) the establishment of transitional amounts under 
paragraph (7). 

(9) PAYMENT FOR CERTAIN SERVICES.—In the case of an item 
or service furnished to a resident of a skilled nursing facility 
or a part of a facility that includes a skilled nursing facility (as 
determined under regulations) for which payment would (but 
for this paragraph) be made under part B in an amount deter-
mined in accordance with section 1833(a)(2)(B), the amount of 
the payment under such part shall be the amount provided 
under the fee schedule for such item or service. In the case of 
an item or service described in clause (iii) of paragraph (2)(A) 
that would be payable under part A but for the exclusion of 
such item or service under such clause, payment shall be made 
for the item or service, in an amount otherwise determined 
under part B of this title for such item or service, from the 
Federal Hospital Insurance Trust Fund under section 1817 
(rather than from the Federal Supplementary Medical Insur-
ance Trust Fund under section 1841). 

(10) REQUIRED CODING.—No payment may be made under 
part B for items and services (other than services described in 
paragraph (2)(A)(ii)) furnished to an individual who is a resi-
dent of a skilled nursing facility or of a part of a facility that 
includes a skilled nursing facility (as determined under regula-
tions), unless the claim for such payment includes a code (or 
codes) under a uniform coding system specified by the Sec-
retary that identifies the items or services furnished. 

(11) PERMITTING FACILITIES TO WAIVE 3-YEAR TRANSITION.— 
Notwithstanding paragraph (1)(A), a facility may elect to have 
the amount of the payment for all costs of covered skilled nurs-
ing facility services for each day of such services furnished in 
cost reporting periods beginning no earlier than 30 days before 
the date of such election determined pursuant to paragraph 
(1)(B). 

(12) ADJUSTMENT FOR RESIDENTS WITH AIDS.— 
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(A) IN GENERAL.—Subject to subparagraph (B), in the 
case of a resident of a skilled nursing facility who is af-
flicted with acquired immune deficiency syndrome (AIDS), 
the per diem amount of payment otherwise applicable (de-
termined without regard to any increase under section 101 
of the Medicare, Medicaid, and SCHIP Balanced Budget 
Refinement Act of 1999, or under section 314(a) of Medi-
care, Medicaid, and SCHIP Benefits Improvement and Pro-
tection Act of 2000), shall be increased by 128 percent to 
reflect increased costs associated with such residents. 

(B) SUNSET.—Subparagraph (A) shall not apply on and 
after such date as the Secretary certifies that there is an 
appropriate adjustment in the case mix under paragraph 
(4)(G)(i) to compensate for the increased costs associated 
with residents described in such subparagraph. 

(f) REPORTING OF DIRECT CARE EXPENDITURES.— 
(1) IN GENERAL.—For cost reports submitted under this title 

for cost reporting periods beginning on or after the date that 
is 2 years after the date of the enactment of this subsection, 
skilled nursing facilities shall separately report expenditures 
for wages and benefits for direct care staff (breaking out (at a 
minimum) registered nurses, licensed professional nurses, cer-
tified nurse assistants, and other medical and therapy staff). 

(2) MODIFICATION OF FORM.—The Secretary, in consultation 
with private sector accountants experienced with Medicare and 
Medicaid nursing facility home cost reports, shall redesign 
such reports to meet the requirement of paragraph (1) not later 
than 1 year after the date of the enactment of this subsection. 

(3) CATEGORIZATION BY FUNCTIONAL ACCOUNTS.—Not later 
than 30 months after the date of the enactment of this sub-
section, the Secretary, working in consultation with the Medi-
care Payment Advisory Commission, the Medicaid and CHIP 
Payment and Access Commission, the Inspector General of the 
Department of Health and Human Services, and other expert 
parties the Secretary determines appropriate, shall take the 
expenditures listed on cost reports, as modified under para-
graph (1), submitted by skilled nursing facilities and categorize 
such expenditures, regardless of any source of payment for 
such expenditures, for each skilled nursing facility into the fol-
lowing functional accounts on an annual basis: 

(A) Spending on direct care services (including nursing, 
therapy, and medical services). 

(B) Spending on indirect care (including housekeeping 
and dietary services). 

(C) Capital assets (including building and land costs). 
(D) Administrative services costs. 

(4) AVAILABILITY OF INFORMATION SUBMITTED.—The Sec-
retary shall establish procedures to make information on ex-
penditures submitted under this subsection readily available to 
interested parties upon request, subject to such requirements 
as the Secretary may specify under the procedures established 
under this paragraph. 

(g) SKILLED NURSING FACILITY READMISSION MEASURE.— 
(1) READMISSION MEASURE.—Not later than October 1, 2015, 

the Secretary shall specify a skilled nursing facility all-cause 
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all-condition hospital readmission measure (or any successor to 
such a measure). 

(2) RESOURCE USE MEASURE.—Not later than October 1, 
2016, the Secretary shall specify a measure to reflect an all- 
condition risk-adjusted potentially preventable hospital read-
mission rate for skilled nursing facilities. 

(3) MEASURE ADJUSTMENTS.—When specifying the measures 
under paragraphs (1) and (2), the Secretary shall devise a 
methodology to achieve a high level of reliability and validity, 
especially for skilled nursing facilities with a low volume of re-
admissions. 

(4) PRE-RULEMAKING PROCESS (MEASURE APPLICATION PART-
NERSHIP PROCESS).—The application of the provisions of section 
1890A shall be optional in the case of a measure specified 
under paragraph (1) and a measure specified under paragraph 
(2). 

(5) FEEDBACK REPORTS TO SKILLED NURSING FACILITIES.—Be-
ginning October 1, 2016, and every quarter thereafter, the Sec-
retary shall provide confidential feedback reports to skilled 
nursing facilities on the performance of such facilities with re-
spect to a measure specified under paragraph (1) or (2). 

(6) PUBLIC REPORTING OF SKILLED NURSING FACILITIES.— 
(A) IN GENERAL.—Subject to subparagraphs (B) and (C), 

the Secretary shall establish procedures for making avail-
able to the public by posting on the Nursing Home Com-
pare Medicare website (or a successor website) described in 
section 1819(i) information on the performance of skilled 
nursing facilities with respect to a measure specified under 
paragraph (1) and a measure specified under paragraph 
(2). 

(B) OPPORTUNITY TO REVIEW.—The procedures under 
subparagraph (A) shall ensure that a skilled nursing facil-
ity has the opportunity to review and submit corrections to 
the information that is to be made public with respect to 
the facility prior to such information being made public. 

(C) TIMING.—Such procedures shall provide that the in-
formation described in subparagraph (A) is made publicly 
available beginning not later than October 1, 2017. 

(7) NON-APPLICATION OF PAPERWORK REDUCTION ACT.—Chap-
ter 35 of title 44, United States Code (commonly referred to as 
the ‘Paperwork Reduction Act of 1995’) shall not apply to this 
subsection. 

(h) SKILLED NURSING FACILITY VALUE-BASED PURCHASING PRO-
GRAM.— 

(1) ESTABLISHMENT.— 
(A) IN GENERAL.—Subject to the succeeding provisions of 

this subsection, the Secretary shall establish a skilled 
nursing facility value-based purchasing program (in this 
subsection referred to as the ‘‘SNF VBP Program’’) under 
which value-based incentive payments are made in a fiscal 
year to skilled nursing facilities. 

(B) PROGRAM TO BEGIN IN FISCAL YEAR 2019.—The SNF 
VBP Program shall apply to payments for services fur-
nished on or after October 1, 2018. 
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(C) EXCLUSIONS.—With respect to payments for services 
furnished on or after October 1, 2021, this subsection shall 
not apply to a facility for which there are not a minimum 
number (as determined by the Secretary) of— 

(i) cases for the measures that apply to the facility 
for the performance period for the applicable fiscal 
year; or 

(ii) measures that apply to the facility for the per-
formance period for the applicable fiscal year. 

(2) APPLICATION OF MEASURES.— 
(A) IN GENERAL.—øThe Secretary shall apply¿ The Sec-

retary— 
(i) shall apply the measure specified under sub-

section (g)(1) for purposes of the SNF VBP 
Programø.¿; and 

(ii) may, with respect to payments for services fur-
nished on or after October 1, 2022, apply additional 
measures determined appropriate by the Secretary, 
which may include measures of functional status, pa-
tient safety, care coordination, or patient experience. 

Subject to the succeeding sentence, in the case that the Sec-
retary applies additional measures under clause (ii), the 
Secretary shall consider and apply, as appropriate, quality 
measures specified under section 1899B(c)(1). In no case 
may the Secretary apply more than 10 measures under this 
subparagraph. 

(B) REPLACEMENT.—For purposes of the SNF VBP Pro-
gram, the Secretary shall apply the measure specified 
under (g)(2) instead of the measure specified under (g)(1) 
as soon as practicable. 

(3) PERFORMANCE STANDARDS.— 
(A) ESTABLISHMENT.—The Secretary shall establish per-

formance standards with respect to the ømeasure¿ meas-
ures applied under paragraph (2) for a performance period 
for a fiscal year. 

(B) HIGHER OF ACHIEVEMENT AND IMPROVEMENT.—The 
performance standards established under subparagraph 
(A) shall include levels of achievement and improvement. 
In calculating the SNF performance score under paragraph 
(4), the Secretary shall use the higher of either improve-
ment or achievement. 

(C) TIMING.—The Secretary shall establish and an-
nounce the performance standards established under sub-
paragraph (A) not later than 60 days prior to the begin-
ning of the performance period for the fiscal year involved. 

(4) SNF PERFORMANCE SCORE.— 
(A) IN GENERAL.—The Secretary shall develop a method-

ology for assessing the total performance of each skilled 
nursing facility based on performance standards estab-
lished under paragraph (3) with respect to the ømeasure¿ 
measures applied under paragraph (2). Using such method-
ology, the Secretary shall provide for an assessment (in 
this subsection referred to as the ‘‘SNF performance 
score’’) for each skilled nursing facility for each such per-
formance period. 
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(B) RANKING OF SNF PERFORMANCE SCORES.—The Sec-
retary shall, for the performance period for each fiscal 
year, rank the SNF performance scores determined under 
subparagraph (A) from low to high. 

(5) CALCULATION OF VALUE-BASED INCENTIVE PAYMENTS.— 
(A) IN GENERAL.—With respect to a skilled nursing facil-

ity, based on the ranking under paragraph (4)(B) for a per-
formance period for a fiscal year, the Secretary shall in-
crease the adjusted Federal per diem rate determined 
under subsection (e)(4)(G) otherwise applicable to such 
skilled nursing facility (and after application of paragraph 
(6)) for services furnished by such facility during such fis-
cal year by the value-based incentive payment amount 
under subparagraph (B). 

(B) VALUE-BASED INCENTIVE PAYMENT AMOUNT.—The 
value-based incentive payment amount for services fur-
nished by a skilled nursing facility in a fiscal year shall be 
equal to the product of— 

(i) the adjusted Federal per diem rate determined 
under subsection (e)(4)(G) otherwise applicable to such 
skilled nursing facility for such services furnished by 
the skilled nursing facility during such fiscal year; and 

(ii) the value-based incentive payment percentage 
specified under subparagraph (C) for the skilled nurs-
ing facility for such fiscal year. 

(C) VALUE-BASED INCENTIVE PAYMENT PERCENTAGE.— 
(i) IN GENERAL.—The Secretary shall specify a 

value-based incentive payment percentage for a skilled 
nursing facility for a fiscal year which may include a 
zero percentage. 

(ii) REQUIREMENTS.—In specifying the value-based 
incentive payment percentage for each skilled nursing 
facility for a fiscal year under clause (i), the Secretary 
shall ensure that— 

(I) such percentage is based on the SNF per-
formance score of the skilled nursing facility pro-
vided under paragraph (4) for the performance pe-
riod for such fiscal year; 

(II) the application of all such percentages in 
such fiscal year results in an appropriate distribu-
tion of value-based incentive payments under sub-
paragraph (B) such that— 

(aa) skilled nursing facilities with the high-
est rankings under paragraph (4)(B) receive 
the highest value-based incentive payment 
amounts under subparagraph (B); 

(bb) skilled nursing facilities with the low-
est rankings under paragraph (4)(B) receive 
the lowest value-based incentive payment 
amounts under subparagraph (B); and 

(cc) in the case of skilled nursing facilities 
in the lowest 40 percent of the ranking under 
paragraph (4)(B), the payment rate under 
subparagraph (A) for services furnished by 
such facility during such fiscal year shall be 
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less than the payment rate for such services 
for such fiscal year that would otherwise 
apply under subsection (e)(4)(G) without ap-
plication of this subsection; and 

(III) the total amount of value-based incentive 
payments under this paragraph for all skilled 
nursing facilities in such fiscal year shall be great-
er than or equal to 50 percent, but not greater 
than 70 percent, of the total amount of the reduc-
tions to payments for such fiscal year under para-
graph (6), as estimated by the Secretary. 

(6) FUNDING FOR VALUE-BASED INCENTIVE PAYMENTS.— 
(A) IN GENERAL.—The Secretary shall reduce the ad-

justed Federal per diem rate determined under subsection 
(e)(4)(G) otherwise applicable to a skilled nursing facility 
for services furnished by such facility during a fiscal year 
(beginning with fiscal year 2019) by the applicable percent 
(as defined in subparagraph (B)). The Secretary shall 
make such reductions for all skilled nursing facilities in 
the fiscal year involved, regardless of whether or not the 
skilled nursing facility has been determined by the Sec-
retary to have earned a value-based incentive payment 
under paragraph (5) for such fiscal year. 

(B) APPLICABLE PERCENT.—For purposes of subpara-
graph (A), the term ‘‘applicable percent’’ means, with re-
spect to fiscal year 2019 and succeeding fiscal years, 2 per-
cent. 

(7) ANNOUNCEMENT OF NET RESULT OF ADJUSTMENTS.— 
Under the SNF VBP Program, the Secretary shall, not later 
than 60 days prior to the fiscal year involved, inform each 
skilled nursing facility of the adjustments to payments to the 
skilled nursing facility for services furnished by such facility 
during the fiscal year under paragraphs (5) and (6). 

(8) NO EFFECT IN SUBSEQUENT FISCAL YEARS.—The value- 
based incentive payment under paragraph (5) and the payment 
reduction under paragraph (6) shall each apply only with re-
spect to the fiscal year involved, and the Secretary shall not 
take into account such value-based incentive payment or pay-
ment reduction in making payments to a skilled nursing facil-
ity under this section in a subsequent fiscal year. 

(9) PUBLIC REPORTING.— 
(A) SNF SPECIFIC INFORMATION.—The Secretary shall 

make available to the public, by posting on the Nursing 
Home Compare Medicare website (or a successor website) 
described in section 1819(i) in an easily understandable 
format, information regarding the performance of indi-
vidual skilled nursing facilities under the SNF VBP Pro-
gram, with respect to a fiscal year, including— 

(i) the SNF performance score of the skilled nursing 
facility for such fiscal year; and 

(ii) the ranking of the skilled nursing facility under 
paragraph (4)(B) for the performance period for such 
fiscal year. 

(B) AGGREGATE INFORMATION.—The Secretary shall peri-
odically post on the Nursing Home Compare Medicare 
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website (or a successor website) described in section 
1819(i) aggregate information on the SNF VBP Program, 
including— 

(i) the range of SNF performance scores provided 
under paragraph (4)(A); and 

(ii) the number of skilled nursing facilities receiving 
value-based incentive payments under paragraph (5) 
and the range and total amount of such value-based 
incentive payments. 

(10) LIMITATION ON REVIEW.—There shall be no administra-
tive or judicial review under section 1869, section 1878, or oth-
erwise of the following: 

(A) The methodology used to determine the value-based 
incentive payment percentage and the amount of the 
value-based incentive payment under paragraph (5). 

(B) The determination of the amount of funding avail-
able for such value-based incentive payments under para-
graph (5)(C)(ii)(III) and the payment reduction under para-
graph (6). 

(C) The establishment of the performance standards 
under paragraph (3) and the performance period. 

(D) The methodology developed under paragraph (4) that 
is used to calculate SNF performance scores and the cal-
culation of such scores. 

(E) The ranking determinations under paragraph (4)(B). 
(11) FUNDING FOR PROGRAM MANAGEMENT.—The Secretary 

shall provide for the one time transfer from the Federal Hos-
pital Insurance Trust Fund established under section 1817 to 
the Centers for Medicare & Medicaid Services Program Man-
agement Account of— 

(A) for purposes of subsection (g)(2), $2,000,000; and 
(B) for purposes of implementing this subsection, 

$10,000,000. 
Such funds shall remain available until expended. 

(12) VALIDATION.— 
(A) IN GENERAL.—The Secretary shall apply to the meas-

ures applied under this subsection and the data submitted 
under subsection (e)(6) a process to validate such measures 
and data, as appropriate, which may be similar to the 
process specified in section 1886(b)(3)(B)(viii)(XI) for vali-
dating inpatient hospital measures. 

(B) FUNDING.—For purposes of carrying out this para-
graph, the Secretary shall provide for the transfer, from the 
Federal Hospital Insurance Trust Fund established under 
section 1817, of $5,000,000 to the Centers for Medicare & 
Medicaid Services Program Management Account for each 
of fiscal years 2022 through 2024. 

* * * * * * * 

CONTRACT WITH A CONSENSUS-BASED ENTITY REGARDING 
PERFORMANCE MEASUREMENT 

SEC. 1890. (a) CONTRACT.— 
(1) IN GENERAL.—For purposes of activities conducted under 

this Act, the Secretary shall identify and have in effect a con-
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tract with a consensus-based entity, such as the National Qual-
ity Forum, that meets the requirements described in sub-
section (c). Such contract shall provide that the entity will per-
form the duties described in subsection (b). 

(2) TIMING FOR FIRST CONTRACT.—As soon as practicable 
after the date of the enactment of this subsection, the Sec-
retary shall enter into the first contract under paragraph (1). 

(3) PERIOD OF CONTRACT.—A contract under paragraph (1) 
shall be for a period of 4 years (except as may be renewed after 
a subsequent bidding process). 

(4) COMPETITIVE PROCEDURES.—Competitive procedures (as 
defined in section 4(5) of the Office of Federal Procurement 
Policy Act (41 U.S.C. 403(5))) shall be used to enter into a con-
tract under paragraph (1). 

(b) DUTIES.—The duties described in this subsection are the fol-
lowing: 

(1) PRIORITY SETTING PROCESS.—The entity shall synthesize 
evidence and convene key stakeholders to make recommenda-
tions, with respect to activities conducted under this Act, on an 
integrated national strategy and priorities for health care per-
formance measurement in all applicable settings. In making 
such recommendations, the entity shall— 

(A) ensure that priority is given to measures— 
(i) that address the health care provided to patients 

with prevalent, high-cost chronic diseases; 
(ii) with the greatest potential for improving the 

quality, efficiency, and patient-centeredness of health 
care; and 

(iii) that may be implemented rapidly due to exist-
ing evidence, standards of care, or other reasons; and 

(B) take into account measures that— 
(i) may assist consumers and patients in making in-

formed health care decisions; 
(ii) address health disparities across groups and 

areas; and 
(iii) address the continuum of care a patient re-

ceives, including services furnished by multiple health 
care providers or practitioners and across multiple set-
tings. 

(2) ENDORSEMENT OF MEASURES.—The entity shall provide 
for the endorsement of standardized health care performance 
measures. The endorsement process under the preceding sen-
tence shall consider whether a measure— 

(A) is evidence-based, reliable, valid, verifiable, relevant 
to enhanced health outcomes, actionable at the caregiver 
level, feasible to collect and report, and responsive to vari-
ations in patient characteristics, such as health status, 
language capabilities, race or ethnicity, and income level; 
and 

(B) is consistent across types of health care providers, in-
cluding hospitals and physicians. 

(3) MAINTENANCE OF MEASURES.—The entity shall establish 
and implement a process to ensure that measures endorsed 
under paragraph (2) are updated (or retired if obsolete) as new 
evidence is developed. 
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(4) REMOVAL OF MEASURES.—The entity may provide input to 
the Secretary on quality and efficiency measures described in 
paragraph (7)(B) that could be considered for removal. 

(5) ANNUAL REPORT TO CONGRESS AND THE SECRETARY; SEC-
RETARIAL PUBLICATION AND COMMENT.— 

(A) ANNUAL REPORT.—By not later than March 1 of each 
year (beginning with 2009), the entity shall submit to Con-
gress and the Secretary a report containing the following: 

(i) A description of— 
(I) the implementation of quality measurement 

initiatives under this Act and the coordination of 
such initiatives with quality initiatives imple-
mented by other payers; 

(II) the recommendations made under para-
graph (1); 

(III) the performance by the entity of the duties 
required under the contract entered into with the 
Secretary under subsection (a); 

(IV) gaps in endorsed quality measures, which 
shall include measures that are within priority 
areas identified by the Secretary under the na-
tional strategy established under section 399HH 
of the Public Health Service Act, and where qual-
ity measures are unavailable or inadequate to 
identify or address such gaps; 

(V) areas in which evidence is insufficient to 
support endorsement of quality measures in pri-
ority areas identified by the Secretary under the 
national strategy established under section 
399HH of the Public Health Service Act and 
where targeted research may address such gaps; 
and 

(VI) the matters described in clauses (i) and (ii) 
of paragraph (7)(A). 

(ii) An itemization of financial information for the 
fiscal year ending September 30 of the preceding year, 
including— 

(I) annual revenues of the entity (including any 
government funding, private sector contributions, 
grants, membership revenues, and investment 
revenue); 

(II) annual expenses of the entity (including 
grants paid, benefits paid, salaries or other com-
pensation, fundraising expenses, and overhead 
costs); and 

(III) a breakdown of the amount awarded per 
contracted task order and the specific projects 
funded in each task order assigned to the entity. 

(iii) Any updates or modifications of internal policies 
and procedures of the entity as they relate to the du-
ties of the entity under this section, including— 

(I) specifically identifying any modifications to 
the disclosure of interests and conflicts of inter-
ests for committees, work groups, task forces, and 
advisory panels of the entity; and 
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(II) information on external stakeholder partici-
pation in the duties of the entity under this sec-
tion (including complete rosters for all committees, 
work groups, task forces, and advisory panels 
funded through government contracts, descrip-
tions of relevant interests and any conflicts of in-
terest for members of all committees, work 
groups, task forces, and advisory panels, and the 
total percentage by health care sector of all con-
vened committees, work groups, task forces, and 
advisory panels. 

(B) SECRETARIAL REVIEW AND PUBLICATION OF ANNUAL 
REPORT.—Not later than 6 months after receiving a report 
under subparagraph (A) for a year, the Secretary shall— 

(i) review such report; and 
(ii) publish such report in the Federal Register, to-

gether with any comments of the Secretary on such re-
port. 

(6) REVIEW AND ENDORSEMENT OF EPISODE GROUPER UNDER 
THE PHYSICIAN FEEDBACK PROGRAM.—The entity shall provide 
for the review and, as appropriate, the endorsement of the epi-
sode grouper developed by the Secretary under section 
1848(n)(9)(A). Such review shall be conducted on an expedited 
basis. 

(7) CONVENING MULTI-STAKEHOLDER GROUPS.— 
(A) IN GENERAL.—The entity shall convene multi-stake-

holder groups to provide input on— 
(i) the selection of quality and efficiency measures 

described in subparagraph (B), from among— 
(I) such measures that have been endorsed by 

the entity; and 
(II) such measures that have not been consid-

ered for endorsement by such entity but are used 
or proposed to be used by the Secretary for the 
collection or reporting of quality and efficiency 
measures; and 

(ii) national priorities (as identified under section 
399HH of the Public Health Service Act) for improve-
ment in population health and in the delivery of 
health care services for consideration under the na-
tional strategy established under section 399HH of the 
Public Health Service Act. 

(B) QUALITY MEASURES.— 
(i) IN GENERAL.—Subject to clause (ii), the quality 

and efficiency measures described in this subpara-
graph are quality and efficiency measures— 

(I) for use pursuant to sections 1814(i)(5)(D), 
1833(i)(7), 1833(t)(17), 1848(k)(2)(C), 1866(k)(3), 
1881(h)(2)(A)(iii), 1886(b)(3)(B)(viii), 1886(j)(7)(D), 
1886(m)(5)(D), 1886(o)(2), 1886(s)(4)(D), and 
1895(b)(3)(B)(v); 

(II) for use in reporting performance informa-
tion to the public; and 

(III) for use in health care programs other than 
for use under this Act. 
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(ii) EXCLUSION.—Data sets (such as the outcome and 
assessment information set for home health services 
and the minimum data set for skilled nursing facility 
services) that are used for purposes of classification 
systems used in establishing payment rates under this 
title shall not be quality and efficiency measures de-
scribed in this subparagraph. 

(C) REQUIREMENT FOR TRANSPARENCY IN PROCESS.— 
(i) IN GENERAL.—In convening multi-stakeholder 

groups under subparagraph (A) with respect to the se-
lection of quality and efficiency measures, the entity 
shall provide for an open and transparent process for 
the activities conducted pursuant to such convening. 

(ii) SELECTION OF ORGANIZATIONS PARTICIPATING IN 
MULTI-STAKEHOLDER GROUPS.—The process described 
in clause (i) shall ensure that the selection of rep-
resentatives comprising such groups provides for pub-
lic nominations for, and the opportunity for public 
comment on, such selection. 

(D) MULTI-STAKEHOLDER GROUP DEFINED.—In this para-
graph, the term ‘‘multi-stakeholder group’’ means, with re-
spect to a quality and efficiency measure, a voluntary col-
laborative of organizations representing a broad group of 
stakeholders interested in or affected by the use of such 
quality and efficiency measure. 

(8) TRANSMISSION OF MULTI-STAKEHOLDER INPUT.—Not later 
than February 1 of each year (beginning with 2012), the entity 
shall transmit to the Secretary the input of multi-stakeholder 
groups provided under paragraph (7). 

(9) PRIORITIZATION OF MEASURE ENDORSEMENT.—The enti-
ty— 

(A) during the period beginning on the date of the enact-
ment of this paragraph and ending on December 31, 2023, 
shall prioritize the endorsement of measures relating to ma-
ternal morbidity and mortality by the entity with a contract 
under subsection (a) in connection with endorsement of 
measures described in paragraph (2); and 

(B) on and after January 1, 2024, may prioritize the en-
dorsement of such measures by such entity. 

(c) REQUIREMENTS DESCRIBED.—The requirements described in 
this subsection are the following: 

(1) PRIVATE NONPROFIT.—The entity is a private nonprofit 
entity governed by a board. 

(2) BOARD MEMBERSHIP.—The members of the board of the 
entity include— 

(A) representatives of health plans and health care pro-
viders and practitioners or representatives of groups rep-
resenting such health plans and health care providers and 
practitioners; 

(B) health care consumers or representatives of groups 
representing health care consumers; and 

(C) representatives of purchasers and employers or rep-
resentatives of groups representing purchasers or employ-
ers. 
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(3) ENTITY MEMBERSHIP.—The membership of the entity in-
cludes persons who have experience with— 

(A) urban health care issues; 
(B) safety net health care issues; 
(C) rural and frontier health care issues; and 
(D) health care quality and safety issues. 

(4) OPEN AND TRANSPARENT.—With respect to matters re-
lated to the contract with the Secretary under subsection (a), 
the entity conducts its business in an open and transparent 
manner and provides the opportunity for public comment on its 
activities. 

(5) VOLUNTARY CONSENSUS STANDARDS SETTING ORGANIZA-
TION.—The entity operates as a voluntary consensus standards 
setting organization as defined for purposes of section 12(d) of 
the National Technology Transfer and Advancement Act of 
1995 (Public Law 104–113) and Office of Management and 
Budget Revised Circular A–119 (published in the Federal Reg-
ister on February 10, 1998). 

(6) EXPERIENCE.—The entity has at least 4 years of experi-
ence in establishing national consensus standards. 

(7) MEMBERSHIP FEES.—If the entity requires a membership 
fee for participation in the functions of the entity, such fees 
shall be reasonable and adjusted based on the capacity of the 
potential member to pay the fee. In no case shall membership 
fees pose a barrier to the participation of individuals or groups 
with low or nominal resources to participate in the functions 
of the entity. 

(d) FUNDING.—(1) For purposes of carrying out this section, the 
Secretary shall provide for the transfer, from the Federal Hospital 
Insurance Trust Fund under section 1817 and the Federal Supple-
mentary Medical Insurance Trust Fund under section 1841 (in such 
proportion as the Secretary determines appropriate), of $10,000,000 
to the Centers for Medicare & Medicaid Services Program Manage-
ment Account for each of fiscal years 2009 through 2013. Amounts 
transferred under the preceding sentence shall remain available 
until expended. 

(2) For purposes of carrying out this section and section 1890A 
(other than subsections (e) and (f)), the Secretary shall provide for 
the transfer, from the Federal Hospital Insurance Trust Fund 
under section 1817 and the Federal Supplementary Medical Insur-
ance Trust Fund under section 1841, in such proportion as the Sec-
retary determines appropriate, to the Centers for Medicare & Med-
icaid Services Program Management Account of $5,000,000 for fis-
cal year 2014, $30,000,000 for each of fiscal years 2015 through 
2017, øand $7,500,000¿ $7,500,000 for each of fiscal years 2018 
øand 2019.¿ and 2019, and $30,000,000 for each of fiscal years 
2020 through 2022. Amounts transferred under the preceding sen-
tence shall remain available until expended. Amounts transferred 
for each of fiscal years 2018 and 2019 shall be in addition to any 
unobligated funds transferred for a preceding fiscal year that are 
available under the preceding sentence. 

(e) ANNUAL REPORT BY SECRETARY TO CONGRESS.—By not later 
than March 1 of each year (beginning with 2019), the Secretary 
shall submit to Congress a report containing the following: 
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(1) A comprehensive plan that identifies the quality meas-
urement needs of programs and initiatives of the Secretary and 
provides a strategy for using the entity with a contract under 
subsection (a) and any other entity the Secretary has con-
tracted with or may contract with to perform work associated 
with section 1890A to help meet those needs, specifically with 
respect to the programs under this title and title XIX. In years 
after the first plan under this paragraph is submitted, the re-
quirements of this paragraph may be met by providing an up-
date to the plan. 

(2) The amount of funding provided under subsection (d) for 
purposes of carrying out this section and section 1890A that 
has been obligated by the Secretary, the amount of funding 
provided that has been expended, and the amount of funding 
provided that remains unobligated. 

(3) With respect to the activities described under this section 
or section 1890A, a description of how the funds described in 
paragraph (2) have been obligated or expended, including how 
much of that funding has been obligated or expended for work 
performed by the Secretary, the entity with a contract under 
subsection (a), and any other entity the Secretary has con-
tracted with to perform work. 

(4) A description of the activities for which the funds de-
scribed in paragraph (2) were used, including task orders and 
activities assigned to the entity with a contract under sub-
section (a), activities performed by the Secretary, and task or-
ders and activities assigned to any other entity the Secretary 
has contracted with to perform work related to carrying out 
section 1890A. 

(5) The amount of funding described in paragraph (2) that 
has been obligated or expended for each of the activities de-
scribed in paragraph (4). 

(6) Estimates for, and descriptions of, obligations and ex-
penditures that the Secretary anticipates will be needed in the 
succeeding two year period to carry out each of the quality 
measurement activities required under this section and section 
1890A, including any obligations that will require funds to be 
expended in a future year. 

* * * * * * * 

MEDICARE IMPROVEMENTS FOR PATIENTS AND 
PROVIDERS ACT OF 2008 

* * * * * * * 

TITLE I—MEDICARE 

Subtitle A—Beneficiary Improvements 

* * * * * * * 

VerDate Sep 11 2014 02:36 Feb 11, 2021 Jkt 042792 PO 00000 Frm 00402 Fmt 6659 Sfmt 6601 E:\HR\OC\HR691P1.XXX HR691P1dl
hi

ll 
on

 D
S

K
12

0R
N

23
P

R
O

D
 w

ith
 H

E
A

R
IN

G



401 

PART II—LOW-INCOME PROGRAMS 

* * * * * * * 
SEC. 119. MEDICARE ENROLLMENT ASSISTANCE. 

(a) ADDITIONAL FUNDING FOR STATE HEALTH INSURANCE ASSIST-
ANCE PROGRAMS.— 

(1) GRANTS.— 
(A) IN GENERAL.—The Secretary of Health and Human 

Services (in this section referred to as the ‘‘Secretary’’) 
shall use amounts made available under subparagraph (B) 
to make grants to States for State health insurance assist-
ance programs receiving assistance under section 4360 of 
the Omnibus Budget Reconciliation Act of 1990. 

(B) FUNDING.—For purposes of making grants under this 
subsection, the Secretary shall provide for the transfer, 
from the Federal Hospital Insurance Trust Fund under 
section 1817 of the Social Security Act (42 U.S.C. 1395i) 
and the Federal Supplementary Medical Insurance Trust 
Fund under section 1841 of such Act (42 U.S.C. 1395t), in 
the same proportion as the Secretary determines under 
section 1853(f) of such Act (42 U.S.C. 1395w–23(f)), to the 
Centers for Medicare & Medicaid Services Program Man-
agement Account— 

(i) for fiscal year 2009, of $7,500,000; 
(ii) for the period of fiscal years 2010 through 2012, 

of $15,000,000; 
(iii) for fiscal year 2013, of $7,500,000; 
(iv) for fiscal year 2014, of $7,500,000; 
(v) for fiscal year 2015, of $7,500,000; 
(vi) for fiscal year 2016, of $13,000,000; 
(vii) for fiscal year 2017, of $13,000,000; øand¿ 
(viii) for fiscal year 2018, of $13,000,000; øand¿ 
(ix) for fiscal year 2019, of $13,000,000ø.¿; and 
(x) for each of fiscal years 2020 through 2022, of 

$15,000,000. 
Amounts appropriated under this subparagraph shall re-
main available until expended. 

(2) AMOUNT OF GRANTS.—The amount of a grant to a State 
under this subsection from the total amount made available 
under paragraph (1) shall be equal to the sum of the amount 
allocated to the State under paragraph (3)(A) and the amount 
allocated to the State under subparagraph (3)(B). 

(3) ALLOCATION TO STATES.— 
(A) ALLOCATION BASED ON PERCENTAGE OF LOW-INCOME 

BENEFICIARIES.—The amount allocated to a State under 
this subparagraph from 2⁄3 of the total amount made avail-
able under paragraph (1) shall be based on the number of 
individuals who meet the requirement under subsection 
(a)(3)(A)(ii) of section 1860D–14 of the Social Security Act 
(42 U.S.C. 1395w–114) but who have not enrolled to re-
ceive a subsidy under such section 1860D–14 relative to 
the total number of individuals who meet the requirement 
under such subsection (a)(3)(A)(ii) in each State, as esti-
mated by the Secretary. 
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(B) ALLOCATION BASED ON PERCENTAGE OF RURAL BENE-
FICIARIES.—The amount allocated to a State under this 
subparagraph from 1⁄3 of the total amount made available 
under paragraph (1) shall be based on the number of part 
D eligible individuals (as defined in section 1860D– 
1(a)(3)(A) of such Act (42 U.S.C. 1395w–101(a)(3)(A))) re-
siding in a rural area relative to the total number of such 
individuals in each State, as estimated by the Secretary. 

(4) PORTION OF GRANT BASED ON PERCENTAGE OF LOW-IN-
COME BENEFICIARIES TO BE USED TO PROVIDE OUTREACH TO IN-
DIVIDUALS WHO MAY BE SUBSIDY ELIGIBLE INDIVIDUALS OR ELI-
GIBLE FOR THE MEDICARE SAVINGS PROGRAM.—Each grant 
awarded under this subsection with respect to amounts allo-
cated under paragraph (3)(A) shall be used to provide outreach 
to individuals who may be subsidy eligible individuals (as de-
fined in section 1860D–14(a)(3)(A) of the Social Security Act 
(42 U.S.C. 1395w–114(a)(3)(A)) or eligible for the Medicare 
Savings Program (as defined in subsection (f)). 

(b) ADDITIONAL FUNDING FOR AREA AGENCIES ON AGING.— 
(1) GRANTS.— 

(A) IN GENERAL.—The Secretary, acting through the As-
sistant Secretary for Aging, shall make grants to States for 
area agencies on aging (as defined in section 102 of the 
Older Americans Act of 1965 (42 U.S.C. 3002)) and Native 
American programs carried out under the Older Americans 
Act of 1965 (42 U.S.C. 3001 et seq.). 

(B) FUNDING.—For purposes of making grants under this 
subsection, the Secretary shall provide for the transfer, 
from the Federal Hospital Insurance Trust Fund under 
section 1817 of the Social Security Act (42 U.S.C. 1395i) 
and the Federal Supplementary Medical Insurance Trust 
Fund under section 1841 of such Act (42 U.S.C. 1395t), in 
the same proportion as the Secretary determines under 
section 1853(f) of such Act (42 U.S.C. 1395w–23(f)), to the 
Administration on Aging— 

(i) for fiscal year 2009, of $7,500,000; 
(ii) for the period of fiscal years 2010 through 2012, 

of $15,000,000; 
(iii) for fiscal year 2013, of $7,500,000; 
(iv) for fiscal year 2014, of $7,500,000; 
(v) for fiscal year 2015, of $7,500,000; 
(vi) for fiscal year 2016, of $7,500,000; 
(vii) for fiscal year 2017, of $7,500,000; øand¿ 
(viii) for fiscal year 2018, of $7,500,000; øand¿ 
(ix) for fiscal year 2019, of $7,500,000ø.¿; and 
(x) for each of fiscal years 2020 through 2022, of 

$15,000,000. 
Amounts appropriated under this subparagraph shall re-
main available until expended. 

(2) AMOUNT OF GRANT AND ALLOCATION TO STATES BASED ON 
PERCENTAGE OF LOW-INCOME AND RURAL BENEFICIARIES.—The 
amount of a grant to a State under this subsection from the 
total amount made available under paragraph (1) shall be de-
termined in the same manner as the amount of a grant to a 
State under subsection (a), from the total amount made avail-
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able under paragraph (1) of such subsection, is determined 
under paragraph (2) and subparagraphs (A) and (B) of para-
graph (3) of such subsection. 

(3) REQUIRED USE OF FUNDS.— 
(A) ALL FUNDS.—Subject to subparagraph (B), each 

grant awarded under this subsection shall be used to pro-
vide outreach to eligible Medicare beneficiaries regarding 
the benefits available under title XVIII of the Social Secu-
rity Act. 

(B) OUTREACH TO INDIVIDUALS WHO MAY BE SUBSIDY ELI-
GIBLE INDIVIDUALS OR ELIGIBLE FOR THE MEDICARE SAV-
INGS PROGRAM.—Subsection (a)(4) shall apply to each grant 
awarded under this subsection in the same manner as it 
applies to a grant under subsection (a). 

(c) ADDITIONAL FUNDING FOR AGING AND DISABILITY RESOURCE 
CENTERS.— 

(1) GRANTS.— 
(A) IN GENERAL.—The Secretary shall make grants to 

Aging and Disability Resource Centers under the Aging 
and Disability Resource Center grant program that are es-
tablished centers under such program on the date of the 
enactment of this Act. 

(B) FUNDING.—For purposes of making grants under this 
subsection, the Secretary shall provide for the transfer, 
from the Federal Hospital Insurance Trust Fund under 
section 1817 of the Social Security Act (42 U.S.C. 1395i) 
and the Federal Supplementary Medical Insurance Trust 
Fund under section 1841 of such Act (42 U.S.C. 1395t), in 
the same proportion as the Secretary determines under 
section 1853(f) of such Act (42 U.S.C. 1395w–23(f)), to the 
Administration on Aging— 

(i) for fiscal year 2009, of $5,000,000; 
(ii) for the period of fiscal years 2010 through 2012, 

of $10,000,000; 
(iii) for fiscal year 2013, of $5,000,000; 
(iv) for fiscal year 2014, of $5,000,000; 
(v) for fiscal year 2015, of $5,000,000; 
(vi) for fiscal year 2016, of $5,000,000; 
(vii) for fiscal year 2017, of $5,000,000; øand¿ 
(viii) for fiscal year 2018, of $5,000,000; øand¿ 
(ix) for fiscal year 2019, of $5,000,000ø.¿; and 
(x) for each of fiscal years 2020 through 2022, of 

$5,000,000. 
Amounts appropriated under this subparagraph shall re-
main available until expended. 

(2) REQUIRED USE OF FUNDS.—Each grant awarded under 
this subsection shall be used to provide outreach to individuals 
regarding the benefits available under the Medicare prescrip-
tion drug benefit under part D of title XVIII of the Social Secu-
rity Act and under the Medicare Savings Program. 

(d) COORDINATION OF EFFORTS TO INFORM OLDER AMERICANS 
ABOUT BENEFITS AVAILABLE UNDER FEDERAL AND STATE PRO-
GRAMS.— 

(1) IN GENERAL.—The Secretary, acting through the Assist-
ant Secretary for Aging, in cooperation with related Federal 
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agency partners, shall make a grant to, or enter into a contract 
with, a qualified, experienced entity under which the entity 
shall— 

(A) maintain and update web-based decision support 
tools, and integrated, person-centered systems, designed to 
inform older individuals (as defined in section 102 of the 
Older Americans Act of 1965 (42 U.S.C. 3002)) about the 
full range of benefits for which the individuals may be eli-
gible under Federal and State programs; 

(B) utilize cost-effective strategies to find older individ-
uals with the greatest economic need (as defined in such 
section 102) and inform the individuals of the programs; 

(C) develop and maintain an information clearinghouse 
on best practices and the most cost-effective methods for 
finding older individuals with greatest economic need and 
informing the individuals of the programs; and 

(D) provide, in collaboration with related Federal agency 
partners administering the Federal programs, training and 
technical assistance on the most effective outreach, screen-
ing, and follow-up strategies for the Federal and State pro-
grams. 

(2) FUNDING.—For purposes of making a grant or entering 
into a contract under paragraph (1), the Secretary shall pro-
vide for the transfer, from the Federal Hospital Insurance 
Trust Fund under section 1817 of the Social Security Act (42 
U.S.C. 1395i) and the Federal Supplementary Medical Insur-
ance Trust Fund under section 1841 of such Act (42 U.S.C. 
1395t), in the same proportion as the Secretary determines 
under section 1853(f) of such Act (42 U.S.C. 1395w–23(f)), to 
the Administration on Aging— 

(i) for fiscal year 2009, of $5,000,000; 
(ii) for the period of fiscal years 2010 through 2012, 

of $5,000,000; 
(iii) for fiscal year 2013, of $5,000,000; 
(iv) for fiscal year 2014, of $5,000,000; 
(v) for fiscal year 2015, of $5,000,000; 
(vi) for fiscal year 2016, of $12,000,000; 
(vii) for fiscal year 2017, of $12,000,000; øand¿ 
(viii) for fiscal year 2018, of $12,000,000; øand¿ 
(ix) for fiscal year 2019, of $12,000,000ø.¿; and 
(x) for each of fiscal years 2020 through 2022, of 

$15,000,000. 
Amounts appropriated under this subparagraph shall re-
main available until expended. 

(e) REPROGRAMMING FUNDS FROM MEDICARE, MEDICAID, AND 
SCHIP EXTENSION ACT OF 2007.—The Secretary shall only use the 
$5,000,000 in funds allocated to make grants to States for Area 
Agencies on Aging and Aging Disability and Resource Centers for 
the period of fiscal years 2008 through 2009 under section 118 of 
the Medicare, Medicaid, and SCHIP Extension Act of 2007 (Public 
Law 110–173) for the sole purpose of providing outreach to individ-
uals regarding the benefits available under the Medicare prescrip-
tion drug benefit under part D of title XVIII of the Social Security 
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Act. The Secretary shall republish the request for proposals issued 
on April 17, 2008, in order to comply with the preceding sentence. 

(f) MEDICARE SAVINGS PROGRAM DEFINED.—For purposes of this 
section, the term ‘‘Medicare Savings Program’’ means the program 
of medical assistance for payment of the cost of medicare cost-shar-
ing under the Medicaid program pursuant to sections 
1902(a)(10)(E) and 1933 of the Social Security Act (42 U.S.C. 
1396a(a)(10)(E), 1396u–3). 

(g) SECRETARIAL AUTHORITY TO ENLIST SUPPORT IN CONDUCTING 
CERTAIN OUTREACH ACTIVITIES.—The Secretary may request that 
an entity awarded a grant under this section support the conduct 
of outreach activities aimed at preventing disease and promoting 
wellness. Notwithstanding any other provision of this section, an 
entity may use a grant awarded under this subsection to support 
the conduct of activities described in the preceding sentence. 

* * * * * * * 

Æ 
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