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(1) 

OVERSIGHT OF BANKRUPTCY LAW AND 
LEGISLATIVE PROPOSALS 

Tuesday, June 25, 2019 

HOUSE OF REPRESENTATIVES 

SUBCOMMITTEE ON ANTITRUST, COMMERCIAL 
AND ADMINISTRATIVE LAW 

COMMITTEE ON THE JUDICIARY 
Washington, DC 

The Subcommittee met, pursuant to call, at 10:01 a.m., in Room 
2141, Rayburn Office Building, Hon. David Cicilline [Chair of the 
Subcommittee] presiding. 

Present: Representatives Cicilline, Nadler, Neguse, Johnson of 
Georgia, Jayapal, Scanlon, McBath, Sensenbrenner, Collins, Buck, 
Armstrong, and Steube. 

Staff present: David Greengrass, Senior Counsel; John Doty, Sen-
ior Advisor; Lisette Morton, Director of Policy, Planning, and Mem-
ber Services; Madeline Strasser, Chief Clerk; Moh Sharma, Mem-
ber Services and Outreach Advisor; Susan Jensen, Parliamen-
tarian/Senior Counsel; Julian Gerson, Staff Assistant; Joseph Van 
Wye, Professional Staff Member, ACAL Subcommittee; Slade Bond, 
Chief Counsel, ACAL Subcommittee; Daniel Flores, Minority Chief 
Counsel; and Andrea Woodard, Minority Professional Staff Mem-
ber. 

Mr. CICILLINE. The Subcommittee will come to order. Without ob-
jection, the Chair is authorized to declare recess of the Committee 
at any time. 

We welcome everyone to our hearing on Oversight of Bankruptcy 
Law and Legislative Proposals. I now recognize myself for an open-
ing statement. 

The overriding principle of the bankruptcy system is to give peo-
ple who are overwhelmed with unimaginable debt a fresh start 
through meaningful relief from their debt. The system is supposed 
to work for everyone, from consumer debtors and small business 
owners to family farmers, serviceMembers, and veterans, and give 
them a new pathway to economic prosperity. But as the witnesses 
at today’s hearing will document, the bankruptcy system is not 
working. 

For example, as my colleague and friend, Senator Durbin, will at-
test, far too many student loan borrowers have been unable to suc-
ceed financially due to overwhelming student loan debt. The 
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2 

amount of outstanding student loan debt has skyrocketed to $1.5 
billion. According to the Federal Reserve, this amount has tripled 
since 2006 and is expected to grow to $2 billion by 2022. 

In addition to undermining the quality of life and the earning of 
borrowers, the crisis has also severely affected the economy overall. 
The American Bankruptcy Institute reports that student loan debt 
has undermined homeownership, automobile ownership, and has 
also resulted in a decline in students choosing public service ca-
reers over the private sector. As this report notes, and I quote, 
‘‘student loan debt thus affects not only those who owe the loans, 
but also has consequences that ripple through our communities and 
our nation.’’ 

Worse still, 20 states have passed laws to suspend or revoke oc-
cupational and driver’s licenses for people in default for student 
loan debt. According to a 2017 report by the New York Times there 
have been at least 8,700 cases of at-risk or revoked professional li-
censes for student loan default. In one example, the 10nessee 
Board of Nursing, a State with nursing shortages, suspended the 
license of a nurse who defaulted on her student loan because she 
was unable to work for a period due to severe epileptic seizures. 
To reinstate her license, the state required her to pay more than 
$1,500, which she could not afford without a job, effectively ending 
her career as a nurse. This grotesque outcome is due to amend-
ments to the bankruptcy code that have made educational debt vir-
tually non-dischargeable. 

Under current law, student borrowers cannot discharge this debt 
unless they demonstrate that they would face an undue hardship 
if the debt were not discharged. While Congress intended that pro-
vision to provide relief for hard-hit borrowers, in practice it is an 
extremely high bar to relief for those with crushing debt. As an 
original co-sponsor of H.R. 2648, the Student Borrow Bankruptcy 
Relief Act of 2019, legislation introduced by Chair Nadler and Sen-
ator Durbin to repeal the undue hardship requirement, I look for-
ward to hearing testimony from our witnesses on ending this crisis. 

Today’s hearing is also an opportunity to examine other potential 
improvements to the bankruptcy system. These include several 
commonsense bills that would ease burdens, streamline the bank-
ruptcy process, or expand eligibility for service Members, veterans, 
small businesses, and family farmers. Additionally, this hearing is 
an opportunity to consider heightened disclosure requirements for 
bankruptcy professionals retained by the board established by Con-
gress to oversee the budget and fiscal plans of Puerto Rico’s instru-
mentalities. 

I welcome each of our esteemed colleagues to offer testimony in 
support of these thoughtful measures. At this time, I now recognize 
the gentleman from Wisconsin, the Ranking Member of this sub-
committee, Mr. Sensenbrenner, for his opening statement. 

Mr. SENSENBRENNER. I thank the Chair. The bankruptcy system 
is an essential element of the U.S. economy. Rooted in the bank-
ruptcy clause of the Constitution, it has, since the founding of our 
republic, provided the United States with the most stable lending 
environment in the world. I am pleased that with today’s hearing, 
we can begin our examination of ways that we can make our bank-
ruptcy system even better. 

VerDate Sep 11 2014 10:15 Jan 06, 2022 Jkt 000000 PO 00000 Frm 00006 Fmt 6633 Sfmt 6601 C:\HSE JACKETS\45063.TXT FRANJD
E

M
LA

P
T

O
P

22
 w

ith
 L

O
C

A
T

O
R

S
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The Subcommittee is considering a wide range of legislative pro-
posals today. I am an original co-sponsor of one of them, the Fam-
ily Farmer Relief Act of 2019. This bill would raise the level of debt 
that may be taken into a family farm bankruptcy under Chapter 
12. It is important that we consider this bill as it modernizes Chap-
ter 12 to account for the higher levels of investment needed to farm 
in today’s family farming setting. 

We will also examine the Small Business Reorganization Act. 
This bill offers a way to make Chapter 11 bankruptcy more acces-
sible to small businesses. That will make it easier for small busi-
nesses to reorganize their debts rather than liquidate when they 
fall on hard times. Modeled on the Chapter 12 small farm bank-
ruptcy provisions that have proven successful, the Small Business 
Reorganization Act is a genuine promise to help the bankruptcy 
code better serve American business in the 21st century. Two other 
bills we will consider offer more flexibility in bankruptcy for 
serviceMembers and their families, and the third would require 
more transparency from firms helping to resolve Puerto Rico’s in-
solvency under the 2016 PROMESA legislation. I am glad we are 
considering these bills as well. 

Finally, we will look at Chair Nadler’s proposed legislation to 
make all student loans dischargeable in bankruptcy. The amount 
of student debt has reached crisis-level proportions for large num-
bers of young Americans who are the future our country. I am will-
ing to consider that bankruptcy reform should allow them an easier 
chance to deal with substantial debt, but I must emphasize that 
since the great majority of new student loans are Federal loans, we 
must do everything we can to make sure that innocent taxpayers 
are not forced to pick up the tab for unpaid student loans. Further, 
Congress would be remiss in steering college students to bank-
ruptcy court as the only help that we are willing to give. Regard-
less of this bill, we must address the skyrocketing costs of higher 
education. 

It is my hope my colleagues are willing to work across the aisle 
to achieve this goal, and I yield back the balance of my time. 

Mr. CICILLINE. Thank you, Ranking Member Sensenbrenner. The 
Chair now recognizes Chair of the Full Committee, the gentleman 
from New York, Mr. Nadler, for his opening statement. 

Mr. NADLER. Thank you, Mr. Chair. I thank the Chair for hold-
ing today’s hearing, the first hearing in the 116th Congress on the 
very important subject of bankruptcy reform. 

The Bankruptcy Code either directly or indirectly affects millions 
of Americans and all types of businesses, from the largest to the 
smallest. When it works properly, it offers a second chance to indi-
viduals and businesses in financial distress. Various reforms are 
necessary to ensure that it reaches its full potential. 

We are fortunate today to be joined by four Members who have 
introduced legislation to address certain deficiencies and unfairness 
in the Code. I am pleased that this undertaking is largely bipar-
tisan, which I hope will help facilitate enactment of these needed 
reforms. I am especially appreciative that Senator Durbin is here 
today to share his thoughts on legislation that both he and I intro-
duced earlier this year, the Student Borrower Bankruptcy Relief 
Act. 
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Our legislation would address head on the manifest unfairness 
that student loans, unlike every other unsecured debt, such as 
credit cards or auto loans, are effectively non-dischargeable in 
bankruptcy. This Subcommittee last considered such relief more 
than 10 years ago, and unfortunately the problem of crushing stu-
dent loans has only worsened. Currently 45 million Americans owe 
student loan debt estimated at a total of $11⁄2 trillion, an amount 
that exceeds outstanding credit card and auto loan debt combined. 

Some of this debt is attributable to for-profit education mills that 
promise much but deliver little. Some of this debt is also the result 
of predatory lending practices that target young Americans des-
perate to improve their lives and contribute to society, but who do 
not fully understand the terms of the loans they take on. Some of 
this debt is disparately borne by minorities who, on average, own 
more than their White counterparts, and who are more often the 
targets of such predatory lending practices. 

There is no reason that this one category of debt should be sin-
gled out for special treatment that makes relief under the Bank-
ruptcy Code virtually impossible. I thank Senator Durbin for join-
ing me in attempting to put an end to this injustice. The problem 
of student loan debt is just one of the many issues we must ad-
dress. As today’s witnesses will explain, we also need to address 
two important provisions affecting those who serve our country in 
the military. According to a 2018 Lifestyle Survey of Service Mem-
bers and Veterans, financial issues were the top lifestyle stressor, 
and unfortunately bankruptcy is sometimes the best answer for 
those in financial distress. 

Under current law, National Guard Members and reservists who 
serve on active duty are, like other active service Members, exempt 
from the Bankruptcy Code means test, which determines whether 
a debtor’s income is too high to have all his or her debts erased in 
bankruptcy. This critical protection for National Guard Members 
and reservists must be extended before it expires at the end of the 
year. 

In addition, although Social Security benefits are not treated as 
income for purposes of the means test, veterans’ disability benefits 
do constitute income under this test. Fortunately, bipartisan legis-
lation addressing this inequity has been introduced in both the 
House and the Senate. We must also ensure that family farmers 
in financial distress are eligible for Chapter 12 of the Bankruptcy 
Code, the specialized form of bankruptcy relief specifically intended 
for family farmers. I am pleased that the gentleman from New 
York, Mr. Delgado, is here today to discuss his bipartisan legisla-
tion that will accomplish this vital goal. 

In addition to these concerns, further reforms are necessary to 
better effectuate the financial reorganization of small businesses 
debtors. Experiences since the enactment of the 2005 amendments 
to the Bankruptcy Code show that provisions intended to stream-
line the bankruptcy process for these debtors fail to address certain 
fundamental concerns, such as the ability to cram down dissenting 
creditors who object to a debtor’s reorganization plan. I thank the 
gentleman from Virginia, Mr. Cline, for his leadership on this 
issue. 
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Finally, Congress should consider the need to promote greater 
transparency and integrity with respect to the ongoing financial re-
organization of Puerto Rico. In response to dire fiscal issues facing 
Puerto Rico at the time, Congress passed the Puerto Rico Oversight 
Management and Economic Stability Act, or PROMESA, in 2016. 
That legislation established the Financial Oversight and Manage-
ment Board with control over Puerto Rico’s budget, laws, financial 
plans, and regulations, and the authority to retain professionals to 
assist the Board in executing its responsibilities. 

Although largely patterned on Chapter 11 of the Bankruptcy 
Code, PROMESA did not incorporate all facets of Chapter 11 into 
other relevant provisions of the Code, including, for example, the 
Code’s mandatory disclosure requirements regarding actual or po-
tential conflicts of interest that professional persons seeking to be 
retained in a bankruptcy case must make to the court prior to their 
retention. Fortunately, our colleague from New York, Ms. 
Velázquez, is with us today to discuss her legislation that address-
es this shortcoming in PROMESA. 

In addition to our colleagues who will be testifying, we have a 
distinguished panel of other witnesses who will share their per-
spectives on the important issues under consideration today. Ac-
cordingly, I look forward to hearing from all of today’s witnesses, 
and I yield back the balance of my time. 

Mr. CICILLINE. I thank the gentleman. I am now pleased to rec-
ognize the Ranking Member of the full committee, the gentleman 
from Georgia, Mr. Collins, for his opening statement. 

Mr. COLLINS. Thank you, Chair Cicilline and Ranking Member 
Sensenbrenner. I am glad that we are having this hearing today, 
and it is good to be on something that we can all discuss and hope-
fully move forward on. It is good to see the senator and the rest 
of our Members here as well. 

The bankruptcy system is a critical component of the economy. 
It provides for an important safety net for entrepreneurs and 
households when they need a fresh start. It also stabilizes and en-
courages lending because it is a tried-and-true way for creditors to 
recover as much as feasible when things go wrong for borrowers. 
I particularly applaud this Subcommittee for considering today the 
Small Business Reorganization Act. This important bill, recently 
introduced by Representative Cline and Subcommittee Chair 
Cicilline, offers long-term and long-needed reform to Chapter 11 of 
the Bankruptcy Code to help small businesses. 

Chapter 11 has for many years been the key to survival for firms 
that need to reorganize their debt so they can continue in business. 
Reorganization preserves jobs, investments, and valuable contribu-
tions to our economy. For just as many years, Chapter 11’s terms 
have been poorly suited to allow small businesses and their credi-
tors to take full advantage of the relief it promises. To solve this 
problem, this bill takes up as a model for small business the provi-
sions of Chapter 12 that help small family farmers to reorganize 
their farming enterprises when needed. Chapter 12 has long 
worked well for family farmers. Weaving models based on it into 
Chapter 11 for general use in small business cases is a terrific idea. 

I was proud to have introduced the Small Business Reorganiza-
tion Act last term with the Subcommittee Chair Cicilline, and I am 
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proud to be an original co-sponsor this term. This bill promises to 
finally make Chapter 11 work for the entrepreneurs whose small 
businesses form the backbone of job creation in communities across 
our Nation. 

We also consider today several other bills. Respectively, they 
offer more flexibility in bankruptcy for service Members and their 
families, an increase in the amount of debt that can be reorganized 
in Chapter 12 bankruptcies, and increased transparency concerning 
firms helping to resolve Puerto Rico’s insolvency under the 114th 
Congress’ PROMESA legislation. I am glad that we have the 
chance to examine these bills today. 

We are also, though, here to consider Chair Nadler’s proposed 
legislation to expand the amount of student loan debts that can be 
discharged in bankruptcy, and I also recognize the senator’s work 
on that as well. However, like many Members, I am deeply touched 
by the skyrocketing cost of higher education and the massive 
amounts of debt students are taking on to shoulder these costs. To 
be the best help, Congress must find ways to stop the explosion of 
costs. Congress’ answer to students should not be, sorry, we are un-
willing to drive down costs, but we want to make it easier for you 
to end up in bankruptcy court. The answer needs to be about the 
costs themselves and the institutions with a firm look at the total 
picture. As someone who just came from, you know, a few years 
ago on the state level, this is one of the biggest issues we have, and 
I am glad we are discussing it. We need to find an answer to this, 
but I think we cannot also discharge the cost aspect of university 
and college systems as we go forward. 

Also, since the vast majority of students loans are now Federal 
loans, our answer to taxpayers shouldn’t be that in response to un-
bearable student loan levels, all Congress can do is to increase the 
ways in which taxpayers get left holding the bag. That is exactly 
what happens when Federal student loans are discharged in bank-
ruptcy cases. I really want to help Chair with his proposal and the 
senator as well and would ask all my colleagues to join in a real 
search for real solutions that we can find a total picture of this 
problem we have. 

It is something that needs to be fixed, but simply in life, some-
times the best answer is not free. It is how do we get in and dig 
and find our important answer. With that, I yield back. 

Mr. CICILLINE. I thank the gentleman. We have two panels of 
witnesses today. It is now my pleasure to introduce today’s first 
panel. 

Our first witness is Senator Dick Durbin. Senator Durbin is the 
47th United States senator from the State of Illinois and is the 
state senior senator. He serves as the Senate Democratic Whip. 
Currently he sits on the Senate Judiciary, Appropriations, Agri-
culture, and Rules Committees. Senator Durbin is the author of S. 
1414, the Student Borrower Bankruptcy Relief Act of 2019, which 
is identical to H.R. 2648, a bill introduced by Chair Nadler earlier 
this year. 

Our second witness, Congresswoman Nydia Velázquez, is the 
representative for New York’s 7th Congressional District in the 
116th Congress. She is the Chair of the House Small Business 
Committee, a senior member of the Financial Services Committee, 
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and a member of the House Committee on Natural Resources. She 
is currently serving her 14th term as a member of Congress. She 
is also the author of H.R. 683, which would impose disclosure re-
quirements for professional persons employed by the Financial 
Oversight and Management Board for Puerto Rico. 

Our third witness on the panel is Representative Ben Cline of 
Virginia’s 6th Congressional District. He is a member of both the 
House Judiciary Committee and the Education and Labor Com-
mittee. He previously served as a member of the Virginia House of 
Delegates from 2002 to 2018. Representative Cline is the author of 
H.R. 3311, the Small Business Reorganization Act of 2019. 

Our fourth witness on the first panel is Congressman Antonio 
Delgado, the first-term representative from New York’s 19th Dis-
trict. He is a member of the Agriculture, Small Business, and 
Transportation and Infrastructure Committees. Additionally, he is 
the author of H.R. 2336, the Family Farmer Relief Act of 2019. 

We welcome all our distinguished witnesses on our first panel 
and thank them for participating in today’s hearing. Please note 
that each of your written statements will be entered into the record 
in its entirety. Accordingly, I ask that you summarize your testi-
mony in 5 minutes. As you know, to help you stay within this time, 
there is a timing light on your table. When the light switches from 
green to yellow, you have 1 minute to conclude your testimony. 
When the light turns red, it signals your 5 minutes have expired. 
We will, of course, try to afford you every courtesy we can. 

We will begin, of course, with Senator Durbin. You may begin. 

STATEMENT OF THE HON. RICHARD DURBIN 

Senator DURBIN. Chair Cicilline, thank you for the introduction. 
Chair Nadler, good to see you again. My friend, Congressman Sen-
senbrenner, it is great to be here with you, and Congressman Col-
lins who left earlier, we have worked together. I am going to sub-
mit my statement for the record. I would like to just make three 
or four points if I can. 

Number one, I recently had a conversation with a member of the 
Federal Reserve—I won’t name the person—and I asked about the 
issue of student loans. This person said to me, this noted economist 
said to me, I don’t get it. Why is it that no matter what you borrow 
money for, whether it is essential or frivolous, under our bank-
ruptcy system, you can be discharged from that decision to borrow 
that money under certain economic circumstances, but not student 
loans. Student loans trail you to the grave. This is a decision you 
are making that is going to be with you to the bitter end because 
you cannot discharge it in bankruptcy. 

Now, think of the people most affected by it. They are the people 
in America least experienced when it comes to debt: 19–20-year-old 
college students? What does $30,000 mean to that student? What 
does $50,000 mean to that student? Probably nothing because they 
don’t have a life experience to measure it against as to what they 
are likely to earn and what they are likely to be able to pay back. 
That is the largest class of people who are affected by this decision 
which says we will not allow you to discharge your decision, even 
if it’s a bad one, in bankruptcy except in the most extreme cir-
cumstances. 
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I also would like to make a point that the Wall Street Journal 
a look at how many people qualify to be discharged in bankruptcy 
for student debt because of undue hardship. The Wall Street Jour-
nal found in the year 2017, despite the fact, as Chair Nadler said, 
we have tens of millions of people in debt with student loans, 
four—exactly four—in the entire United States of America could 
prove undue hardship. 

The Department of Education enforces the collection of most of 
these student loans. I have asked them to consider the possibility 
that if you are a quadriplegic disabled veteran saying it is an 
undue hardship to pay back your student loan, you just might be 
credible. Well, I haven’t been able to convince them of that, but it 
shows you the extreme circumstances we have here. The only debt 
you cannot discharge in bankruptcy is incurred by people with lit-
tle life experience and virtually no way to escape it by the current 
law requiring undue hardship to be proven. 

The other point I want to make to you is a point well taken. We 
need to address not only student debt, but the increasing cost of 
education. It has gone through the roof, and it is out of control. 
First stop, let me suggest to you, I will give you two numbers, and 
these two numbers are going to be on the final, so you might want 
to write them down: 9 and 35. Nine percent of high school grad-
uates in America go to for-profit colleges and universities, 9 per-
cent. Thirty-five percent of all student loan defaults are students 
from for-profit colleges and universities. What does that tell us? 
They are over-charging and under-educating. They are not pre-
paring the people with this debt to move forward in a life that can 
pay of that debt. So, 35 percent of all the student loan defaults can 
be addressed by addressing the outrages involved in the for-profit 
college and university industry. 

Secondly, I happen to believe that when it gets right down to it 
that there is going to be a restructuring within higher education. 
Jack Reed, well known to Chair, has a provision which says to a 
school you are going to have skin in the game. If you drag this stu-
dent into a debt that is unimaginable, unpayable, your institution 
is going to be on the line, too. Why is that such an outrageous idea? 
They are borrowing money through the Federal government and, in 
some cases, in the for-profit cases, running all the way to the bank. 
Why shouldn’t they have some skin in the game when it comes to 
defaults on student loans? They might think twice about the loan. 
They might think twice about the cost of tuition in higher edu-
cation. 

We have got to get them in sync with the reality that unless we 
do something, they have got a perfect world. They can use Federal 
taxpayers’ dollars, make the profit off them, and leave the responsi-
bility to those kids, their families, and future generations. Let’s 
start with this. Let’s do this change in bankruptcy. It wasn’t that 
long ago that people could discharge loans in bankruptcy. Let’s re-
turn to that. It will give not only these young people a second 
chance, but it will be a dramatic boost to the economy. 

Thank you, Mr. Chair. 
[The statement of Senator Durbin follows:] 
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Mr. CICILLINE. Thank you, Senator Durbin. The Chair now recog-
nizes Representative Velázquez for 5 minutes. 

STATEMENT OF THE HON. NYDIA VELÁZQUEZ 

Ms. VELÁZQUEZ. Chair Cicilline, Chair Nadler, Ranking Member 
Sensenbrenner, and Members of this subcommittee, thank you for 
the opportunity to testify today on my legislation, the Puerto Rico 
Recovery Accuracy in Disclosures Act. This important bill will close 
a loophole in the Island’s debt restructuring process, improve trans-
parency, and restore confidence and integrity in the process. 

Before Hurricane Maria devastated Puerto Rico in late 2017, the 
Island was already in a deep recession brought on in part by trying 
to pay down over $120 billion in government debt. In response, 
Congress passed the Puerto Rico Oversight Management and Eco-
nomic Stability Act, known as PROMESA, in 2016 to set up an or-
derly bankruptcy process to restructure this debt, stimulate eco-
nomic development, and put the Island on a path to financial recov-
ery. While we can have a difference of opinion on how well the 
Oversight Board is carrying out its mission, one thing should be 
clear: the Island and her people are entitled to the same rights and 
protections as any debtor on the mainland. 

As the Committee is aware, the trust the American people have 
placed in our bankruptcy system is based on a fair, efficient, and 
transparent process. Transparency, as required by section 327 of 
the Code and Rule 2014, applies to every corporate bankruptcy, 
and ensures any conflicts of interest or even the perception of a 
conflict between those working on the bankruptcy and the debtor 
are disclosed. However, PROMESA does not have a similar require-
ment. 

My bill will address this oversight and apply a robust disclosure 
requirement to all PROMESA title III proceedings, eliminating the 
double standard the people of Puerto Rico are facing. Puerto Ricans 
should be confident that the Board’s bankruptcy advisors do not 
have their thumb on the scale to favor certain debts where they 
have a self-interest and ensure integrity in the PROMESA process. 

The need for PRRADA was recently articulated when the Board- 
appointed law firm investigated potential conflicts in Puerto Rico’s 
bankruptcy. One of the main recommendations in the law firm’s re-
port was that vendors should disclose affiliate relationships and 
found that trading in Puerto Rico’s public debt is particularly prob-
lematic as it gives rise to the appearance of conflict. This is exactly 
what the PRRADA bill requires vendors to do and why the bill 
should become law. PRRADA will guarantee to the people of Puerto 
Rico the same transparency and disclosure practices required by 
law in U.S. mainland bankruptcies. 

In the interest of fairness for Puerto Rico’s people and for the im-
partiality in restructuring and thereby securing Puerto Rico’s fu-
ture, we must pass H.R. 683 and close this loophole. I am proud 
to say this is bipartisan legislation with co-sponsors from both 
sides of the aisle, including Members of this Committee and Mem-
bers of the Natural Resources Committee, which, as you may know, 
has been deeply involved in Puerto Rico policy. 
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I kindly ask that the Judiciary Committee look favorably on this 
bill, and I thank you again for the opportunity to be here today and 
to bring fairness to the people of Puerto Rico. Thank you. 

[The statement of Ms. Velázquez follows:] 
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Mr. CICILLINE. Thank you, Chairwoman Velázquez. The Chair 
now recognizes Representative Cline for his opening statement. 

STATEMENT OF THE HON. BEN CLINE 

Mr. CLINE. Thank you, Mr. Chair, Ranking Member Sensen-
brenner, and Chair Nadler for holding this hearing today and for 
the opportunity to appear before you to discuss the Small Business 
Reorganization Act, which I am proud to introduce alongside Chair 
and Ranking Member Collins. 

In 2010, the National Bankruptcy Conference Small Business 
Working Group identified a problem regarding small businesses in 
the current bankruptcy law and presented to Congress a report 
which recommended amendments to the Bankruptcy Code to add 
a new Chapter for small business reorganizations. Chapter 11 of 
the Bankruptcy Code was primarily designed to allow a business 
to restructure its debt obligations while maintaining operations 
with the underlying principle being that a business in its entirety 
is more valuable than assets valued independently. 

The point of Chapter 11 is that preservation of the business ben-
efits both the creditor, who should receive a higher recovery be-
cause of the debtor’s restructuring than they would otherwise ob-
tain through a liquidator, and the debtor, who can remain in busi-
ness. Unfortunately, the current Bankruptcy Code makes it dif-
ficult for small businesses to reorganize and forces them to use al-
ternatives that often lead to liquidation. When the choice is be-
tween a process that is time consuming and needlessly expensive 
or the simpler route of negotiating with creditors for liquidation 
under State law, many small businesses overwhelmed by their situ-
ation choose the latter. 

Our legislation intends to fix this problem by allowing small 
businesses with less than $2.5 million in debt to file bankruptcy in 
a timely, cost-effective manner, and hopefully allows them to re-
main in business. This not only benefits the owners, but employees, 
suppliers, customers, and others who rely on that business. Under 
our legislation, small business owners could retain a stake in the 
company if the reorganization doesn’t discriminate unfairly and is 
fair and equitable with respect to each class of claims or interests. 
Bankruptcy courts couldn’t approve the plan unless all of the small 
business’ disposal income, excluding amounts necessary for the 
payment of ordinary operating expenses, is applied to the plan over 
a 3–5-year period. 

Mr. Chair, as you well know, our districts depend on their small 
businesses. They are convenience stores, restaurants, and phar-
macies. Those who endeavor to open and run a small business are 
proud of their work and their standing in our communities. Unfor-
tunately, they also take on sometimes insurmountable financial 
burden. When they are forced to close, it has a great impact on the 
community. I am proud to join you, Mr. Chair, in introducing the 
Small Business Reorganization Act to provide an important avenue 
of relief to the people in our communities who employ countless in-
dividuals and who drive our local economies. 

With that, thank you, Mr. Chair. 
[The statement of Mr. Cline follows:] 
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Mr. CICILLINE. Thank you, Representative Cline. Representative 
Delgado is now recognized for 5 minutes. 

STATEMENT OF THE HON. ANTONIO DELGADO 
Mr. DELGADO. Thank you, Chair Cicilline. I also want to thank 

Ranking Member Sensenbrenner as well as Chair Nadler, Ranking 
Member Collins, and the entire Subcommittee for the invitation. I 
appreciate you holding this hearing to make sure our nation’s 
bankruptcy laws reflect today’s economy and represent the experi-
ences of our nation’s farmers. 

I am proud to represent New York 19th Congressional District, 
which stretches nearly 8,000 square miles. It is made up of 11 
counties and includes the beautiful Hudson Valley and Catskill 
Mountains. My district is the 8th most rural in the country and the 
3rd most rural represented by a Democrat. It is home to more than 
500 farms, 8,000 farm operators, and 5,000 farmers. Today I am 
here to speak on behalf of family farmers across my district, who, 
along with farmers across the country, are facing alarming rates of 
foreclosure during this down-farm economy. 

I would like to take this opportunity to articulate for the Com-
mittee exactly what a down-farm economy looks like. Farmers are 
currently facing a 5th year of declining net farm income. Prices are 
low, inputs are high, and current trade policies make the future 
unknown. The year 2018 marked the 4th consecutive year of rising 
bankruptcy rates as a proportion of the farm population. In addi-
tion, at the 2018 Agriculture Economic Outlook Foreign Trade 
Forum, the USDA chief economist said net farm income is expected 
to remain flat over the next 10 years, and, when accounting for in-
flation, to fall in real terms. 

This is a down-farm economy, and this story is not unique to 
New York 19 or upstate New York. This is an urgent national issue 
for our farmers. According to the National Farm Bureau, last year 
just 498 farms filed for Chapter 12 bankruptcy compared to nearly 
766,000 consumer filings through Chapter 7 and 13. Over the last 
10 years, Chapter 7 and Chapter 13 have seen 10 million total fil-
ings compared to just 5,039 Chapter 12 filings. It is clear the cur-
rent debt cap has rendered Chapter 12 inaccessible for today’s farm 
families. 

This farm economy is exacerbated by an outdated filing cap that 
leaves farmers without options to restructure or repay their debt. 
This is why I introduced the Family Farm Relief Act, along with 
the Ranking Member, Mr. Sensenbrenner, and our colleagues on 
both sides of the aisle. H.R. 2336 is a bipartisan step to give these 
family farmers long-overdue relief through Chapter 12. Chapter 12 
debt relief was, in fact, originally written for family farmers experi-
encing a down-farm economy. The rules as written allow for a sea-
sonal repayment as farmers’ incomes shift with the seasons. 

Our legislation modifies Chapter 12 bankruptcy rules to increase 
the debt cap for eligibility from $3,237,000 to $10 million. These 
changes reflect the increase in land values as well as the growth 
over time and the average size of U.S. farming operations. These 
changes will provide farmers additional options to manage the cur-
rent farm economy. Lifting the cap will allow farmers to retain as-
sets and continue farm operation. 
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The Family Farm Relief Act, which also has a bipartisan Senate 
counterpart, has the support of important voices in the farming 
community, including the American Farm Bureau Federation and 
the National Farmers Union. Upon introduction, the American 
Farm Bureau said this legislation will help to align bankruptcy law 
with the scale and credit needs of U.S. agriculture. The National 
Farmers Union also joined in endorsing the Family Farm Relief Act 
saying that it will help more family farmers avoid liquidation or 
foreclosure, allowing them to stay in operation. This legislation 
aims to do just that: Keep farmers operational. 

Allowing farmers increased flexibility is critical to the health and 
wellness of our family farmers in the upstate economy at large. I 
encourage the Committee to mark up this legislation and bring it 
to the House floor so we can give our farmers and growers the 
flexibility they need to continue operations. 

Thank you all again for the opportunity to testify today to ad-
dress how we can aid our farmers in this difficult farm economy. 
I look forward to working with you all to advance the Family Farm 
Relief Act. Thank you. 

[The statement of Mr. Delgado follows:] 
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Mr. CICILLINE. Thank you, Representative Delgado. In keeping 
with our committee’s practice, the witnesses are at this point ex-
cused. We thank you very much for coming here today to share 
your thoughts about these various pieces of legislation and thank 
you for your leadership on this very important issue. This was very 
informative to the Committee and will certainly guide us as we 
consider these legislative proposals. Thank you again. 

The witnesses for the second panel will please take your seats 
after our staff have made the administrative arrangements, which 
is code for placing your name cards on the table. 

Thank you and welcome to our witnesses. 
Our first witness on our second panel is Hollister Petraeus. Ms. 

Petraeus retired from the Consumer Financial Protection Bureau 
in 2017 after spending 6 years as the director of the Office of Serv-
icemember Affairs where she worked to strengthen consumer pro-
tection measures for the military, veterans, and their families. 
Prior to joining the CFPB, Ms. Petraeus served as the director of 
BBB Military Line, a program with the Council of Better Bureaus 
that fosters outreach between local better business bureaus and 
military communities. She currently sits on the board of directors 
of the Children of Fallen Patriots Foundation and the Board of 
Governors of the National Military Family Association. Ms. 
Petraeus received her bachelor’s degree from Dickinson College and 
is the recipient of the Department of Defense Medal for Distin-
guished Public Service. Welcome. 

The second witness on our panel is Robert Keach, who appears 
on behalf of the American Bankruptcy Institute. He is a share-
holder at Bernstein, Shur, Sawyer, & Nelson, and focuses on bank-
ruptcy reorganization and out-of-court workouts. He has appeared 
before bankruptcy courts in seven districts across New England, 
New York, and California. He has been a panelist for national 
bankruptcy, lender liability, and creditors’ rights programs. Mr. 
Keach served as the President of the ABI from 2009 to 2010 and 
is currently an adjunct professor teaching cross-border insolvency 
and business bankruptcy at Boston College Law School. He re-
ceived his B.A. from the University of Vermont and his J.D. from 
the University of Maine School of Law. 

Our next witness is Edward Boltz, representing the National As-
sociation for Consumer Bankruptcy Attorneys. Mr. Boltz currently 
serves as an attorney and managing partner at the Law Offices of 
John Orcutt. There he represents consumers across a broad spec-
trum of financial matters, including Chapter 7 and 13 bank-
ruptcies, mortgage issues, and student loan legislation. Mr. Boltz 
is also the vice President of NICBA, a position he has held since 
2007. At various points he has served as the NICBA’s director, 
president, and co-chair of the Legislative Committee as well. Mr. 
Boltz received his B.A. from Washington University in St. Louis 
and his J.D. from George Washington University Law School. 

Our third witness is John Rao, who appears on behalf of the Na-
tional Consumer Law Center. Mr. Rao has been a staff attorney at 
NCLC since 1996 focusing on consumer credit, mortgage servicing, 
and bankruptcy issues. He provides testimony to Congress and 
Federal regulatory agencies on issues affecting low-income con-
sumers and has filed amicus briefs in cases before the Supreme 
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Court and various courts of appeal. Before joining NCLC, he was 
a managing attorney at the Providence office of Rhode Island Legal 
Services, heading the program’s consumer unit. He received his 
B.A. from Boston University and his J.D. from the University of 
California Hastings Collee of Law. A special welcome to you, Mr. 
Rao. 

Our fifth witness is Professor Jiménez, a professor at the Univer-
sity of California Irvine School of Law. Professor Jiménez’s re-
search focus is on bankruptcy, consumer financial distress, and fi-
nancial product regulation and their intersection with consumer 
protection and access to justice. She was a founding staffer with 
the Consumer Financial Protection Bureau where she worked on 
debt relief, credit reporting, and student loan issues. She received 
her M.S. from the Massachusetts Institute of Technology and her 
J.D. from Harvard Law School where she won the Outstanding 
Bankruptcy Student Award from the American Bankruptcy Insti-
tute. Welcome. 

Our last witness today is Judge Thomas Small, who is rep-
resenting the National Bankruptcy Conference. Judge Small served 
as a bankruptcy judge for the Eastern District of North Carolina 
from 1982 to 2007, and as chief judge from 1992 to 1999, and again 
from 2006 to 2007. From 2000 to 2001, he served as President of 
the National Conference of Bankruptcy Judges and chaired the 
U.S. Judicial Conference Advisory Committee on Bankruptcy Rules 
from 2000–2004. Additionally, since 2007, Judge Small has sat on 
the Board of Editors of the Collier on Bankruptcy Treatise. He re-
ceived his B.A. from Duke University and his J.D. from the Wake 
Forest University School of Law. 

We welcome all our very distinguished witnesses on the second 
panel and thank you for participating in today’s hearing. Now if 
you would please rise, I will begin by swearing you in. Please raise 
your right hand. 

Do you swear or affirm under penalty of perjury that the testi-
mony you are about to give is true and correct to the best of your 
knowledge, information, and belief, so help you God? 

[A chorus of ayes.] 
Mr. CICILLINE. Let the record show the witnesses answered in 

the affirmative. You may be seated. Thank you. 
Please note that each of your written statements will be entered 

into the record in its entirety. Accordingly, I ask that you summa-
rize your testimony in 5 minutes. To help you stay within that 
time, there is a timing light on your table. When the light switches 
from green to yellow, you have 1 minute to conclude your testi-
mony. When the light turns red, it signals that your 5 minutes 
have expired. 

Ms. Petraeus, we will begin with you. You are recognized for 5 
minutes. 

TESTIMONY OF HOLLISTER K. PETRAEUS 

Ms. PETRAEUS. Chair Cicilline, Ranking Member Sensenbrenner, 
Chair Nadler, and distinguished Members of the subcommittee, 
thank you for the opportunity to speak to you today, most notably 
on the HAVEN Act, which was recently introduced by Representa-
tives McBath and Steube. 
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Let me say up front that I’m not a bankruptcy expert nor a law-
yer, but I do have a long history of advocacy for the military on 
consumer financial matters. I’m the daughter, wife, and mother of 
Army officers. As I’ve lived a life of constant moves and, more re-
cently, combat deployments, I saw the impact those events had on 
the finances of military personnel and their families. 

During the first year of the Iraq War, my husband’s division 
went to war. I saw the families’ financial challenges firsthand dur-
ing that year, not just those of the active-duty troops, but also fam-
ilies of the Guard and Reserve who came to our family assistance 
center for help. I did what I could to help raise awareness with our 
Federal and State legislators who visited. I also worked with local 
business leaders to include the Better Business Bureau, which led 
to the job that I held there for 6 years. 

Running the BBB Military Line was an education for me on the 
fact that many scammers specifically target the military for their 
steady paycheck, which is often coupled with youth and financial 
inexperience. While I was at the BBB, we developed a number of 
free financial readiness workshops to provide in-person financial 
education for serviceMembers and their families. But while edu-
cation is important, the sad truth is that in many cases, 
serviceMembers’ finances are impacted by events that they cannot 
control: Deployments, shoddy loan servicing, inaccurate credit re-
porting, and the flouting of important consumer financial laws. 

So, when I was offered the opportunity to head up the Office of 
Servicemember Affairs at the newly-formed Consumer Financial 
Protection Bureau, I jumped at the chance. I knew that the Bureau 
had the power to enforce consumer financial laws, and that to me 
was a vital part of protecting military families’ hard-earned money. 
I ran that office for 6 years, and in that time, we saw over $120 
million returned to serviceMembers. 

Last year, I was asked to join an American Bankruptcy Institute 
Task Force on Veterans and Service Members. One of its most im-
mediate missions was to correct a glaring error in the Bankruptcy 
Code of 2005, language that effectively denied disabled veterans 
the protections it provided to all other disabled Americans. Under 
the 2005 law, judges could no longer decide the debtor’s disposable 
income but had to include virtually all income that the debtor re-
ceived, except for three things: Benefits received under the Social 
Security Act, payments to victims of war crimes, and payments to 
victims of terrorism. 

That first item is the problem. Civilians receive disability bene-
fits from the Social Security Administration, but disabled Service 
Members and Veterans do not. They get their disability benefits 
from the VA and from the Department of Defense. So, by using 
specific language referencing the Social Security Act, Congress ef-
fectively denied those who had become disabled in the service of 
their country the rights given to others who had not served, and 
that is obviously not right. 

I cannot imagine that Congress intended this, but with their dis-
ability pensions counted, veterans may fail the means test and not 
qualify for Chapter 7 bankruptcy which allows for a quick, fresh 
start. Instead, they must file for Chapter 13 with a 3- to 5-year 
payment plan that they must fund from their current monthly in-
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come, including their military disability pension. Surely Congress 
never intended that a military disability benefit should go into the 
pockets of creditors. The HAVEN Act will fix that problem. 

Let me also mention one other item you are considering for Na-
tional Guard and Reserve Members. Combat deployment, while a 
source of extra pay, could have a catastrophic impact on their civil-
ian small business. If they opted for bankruptcy, the means test 
counted their military special pay and allowances, even though 
they were no longer receiving them. That could make their income 
too high for bankruptcy. The National Guard and Reservists Debt 
Relief Act of 2008 fixed that issue, and today you are looking to ex-
tend it for another 4 years, an action I support. Our citizen soldiers 
who put on the uniform of our country should not be financially pe-
nalized for doing so. 

Ideally, no one should need to declare bankruptcy, but it happens 
and at a higher rate for veterans. Many of them have disabilities 
that make it hard to earn a living wage, and that may limit their 
caregiver spouse, too. No veteran should face the added stress of 
pledging their disability benefits to creditors. You can eliminate the 
roadblocks and make it harder for them to discharge their debts, 
and I commend you—excuse me—for your efforts today. Thank you. 

[The statement of Ms. Petraeus follows:] 
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Mr. CICILLINE. Thank you, Ms. Petraeus. Mr. Keach is now rec-
ognized for 5 minutes. 

TESTIMONY OF ROBERT KEACH 

Mr. KEACH. Mr. Chair— 
Mr. CICILLINE. Would you please turn on your microphone? 
Mr. KEACH. Thank you. 
Mr. CICILLINE. Thank you. 
Mr. KEACH. Chair Cicilline, Ranking Member Sensenbrenner, 

and Chair Nadler, distinguished Members of the subcommittee, 
thank you for inviting me to present the views of the American 
Bankruptcy Institute in support of the several bipartisan bank-
ruptcy measures now pending before the subcommittee. ABI is the 
world’s largest association of professionals practicing in appro-
priately structuring in personal bankruptcy with nearly 11,000 
Members worldwide. 

I was honored to serve as the co-chair of the ABI’s Commission 
to Study the Reform of Chapter 11. The 400-page report of the 
Chapter 11 Commission was the product of more than 3 years of 
study on how best to improve and modernize the Bankruptcy Code 
with input from all sectors and viewpoints. The report has been an 
influential resource for stakeholders and cited by numerous Fed-
eral courts, including the Supreme Court, and inspires reform ef-
forts like the bipartisan, bicameral items on today’s agenda. 

Others will speak on some of these bills, but let me focus on two: 
The Family Farmer Relief and the Small Business Reorganization 
Act. 

The ABI endorses and urges passage of the Family Farmer Relief 
Act. This bipartisan and bicameral legislation would increase the 
debt limits for the filing of Chapter 12 cases from the existing lim-
its, now about $4.1 million, to $10 million. Since its enactment in 
the midst of the severe farm crisis in 1986, Chapter 12 has been 
a useful and durable support for the cyclical and economic chal-
lenges faced in American agriculture. The original debt limit for 
Chapter 12 eligibility was $1.5 million. That was set in 1986. How-
ever, today’s farming operations are larger. Farming has become 
much more expensive due to the need to access technology. Accord-
ingly, debt loads are much larger given the capital requirements 
for farmland, equipment, and inputs. 

As a result, the liability cap under Chapter 12, which has been 
increased for cost of living and other factors over the years, does 
not align with the modern credit and risk environment associated 
with family farming. This bill would increase that cap to $10 mil-
lion, which we think is long overdue. A crisis in this sector is al-
ready unfolding. Uncertainties in both the trade and commodities 
markets as well as the impact of natural disasters makes this an 
ideal time to reset Chapter 12 before a larger crisis arrives. 

I would also, Mr. Chair, move to admit a letter from the Amer-
ican College of Bankruptcy in support of the Chapter 12 reform. 

Mr. CICILLINE. Without objection, so ordered. 
[The information follows:] 
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Mr. KEACH. Thank you. Let me speak also briefly about the 
Small Business Reorganization Act. Chapter 11 of the Bankruptcy 
Code has long been of great value in preserving going concern 
value jobs and maximizing creditor recoveries from any businesses. 
Small businesses are the entities that drive job creation in a dy-
namic economy, but they are also most likely to experience finan-
cial distress. As Congress looks to find ways to help small busi-
nesses enter the marketplace and create jobs, it should also focus 
on helping existing businesses succeed and save jobs that otherwise 
would be lost if those businesses closed their doors. 

The Small Business Reorganization Act of 2019 is a good start, 
and we thank Representative Cline and Chair Cicilline for spon-
soring it in the House. This is the jobs bill that has already been 
paid for. It costs us nothing to make the bankruptcy system work 
better for small business. With some tweaking, it can be an even 
more effective remedy. 

The testimony before the ABI Commission strongly established 
that the Chapter 11 process simply does not work for small- and 
medium-sized businesses. Witnesses testified consistently that 
small businesses were running away from Chapter 11, and those 
that filed were filing, frankly, merely to facilitate a quick liquida-
tion. Only 27 percent of small businesses that file Chapter 11 con-
firm plans. 

Why is Chapter 11 in its existing form not working? It’s simply 
too complex and too costly for these businesses. More importantly, 
current doctrines that apply in Chapter 11 means that it is a vir-
tual certainty that the existing owners of the business will not get 
to retain their ownership interest in reorganizing under Chapter 
11. The Small Business Reorganization Act fixes those problems. 
However, like the Chapter 12 bill, we think its debt limit is some-
what too low at $2.6 million. ABI would encourage that the same 
change be made to this bill in increasing the debt limit to $10 mil-
lion for small businesses. The data studied by the ABI Commission 
seem to establish that as the right level to encompass the busi-
nesses that need help. 

Here, too, I would like to introduce letters from the American 
College of Bankruptcy and the National Conference of Bankruptcy 
Judges in support of this legislation. 

Mr. CICILLINE. Without objection, so ordered. 
[The information follows:] 
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Mr. KEACH. My time is about up, but I would just take my last 
statement to also note that the ABI supports the HAVEN Act, and 
like to submit a letter from the American College of Bankruptcy in 
support of the HAVEN Act as well. 

[The information follows:] 
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Mr. CICILLINE. Thank you, Mr. Keach. The Chair now recognizes 
Mr. Boltz for 5 minutes. 

TESTIMONY OF ED BOLTZ 
Mr. BOLTZ. On behalf of NACBA, I want to thank Chair Nadler, 

Ranking Member Collins of the Judiciary Committee, and Chair 
Cicilline and Ranking Member Sensenbrenner of this Sub-
committee for the opportunity to offer our views on the State of 
consumer bankruptcy and pending legislative proposals. While 
there are many issues related to consumer bankruptcy in play in 
both the courts and throughout the economy as a whole, I will limit 
my remarks to some currently-pending legislation directly related 
to bankruptcy as well as several other topics to which proposed leg-
islation may serve as effective vehicles for essential change. 

First, we would talk about restoring the bankruptcy discharge for 
student loans. NACBA through its Members and, more impor-
tantly, its clients are often the first to see economic troubles affect-
ing Americans. In 2007, NACBA, with the Center for Responsible 
Lending and the Consumer Federation of America, released a sur-
vey finding that there was a sharp rise in subprime mortgage-re-
lated problems. Shortly thereafter, we hit the great recession 
caused by the housing crash. In 2012, again NACBA first forecast 
the coming student debt bomb. Since then, student debt has sky-
rocketed to over $1.5 trillion, and the amount of student loan debt 
now surpasses all other consumer debt except for mortgage debt. 

In response to this unabated growth of the student loan crisis 
and greater questions about higher education, there have been nu-
merous proposals, both large and small. While the Department of 
Justice, after consultation with NACBA, among others, has given 
guidelines about allowing Chapter 13 debtors to participate in var-
ious income-driven repayment plans during their bankruptcies, 
such plans have often faced resistance from bankruptcy courts as 
purportedly constituting unfair discrimination. 

Additionally, in February 2018, the Department of Education 
issued a request for information regarding its application of the 
undue hardship standard currently under the Bankruptcy Code. 
Despite more than 400 responses highlighting the harsh effects of 
this standard submitted more than a year ago, there have been no 
results, let alone any changes, in the practices by the Department 
of Education in this regard. Additional congressional oversight of 
the Department of Education would be welcome. 

These minimum efforts, however, show the inadequacy of piece-
meal, non-comprehensive changes that stop short of restoring the 
general dischargeability of student loans in bankruptcy. Further-
more, while government loan programs generally lend to borrowers 
without regard to creditworthiness, private student loans are large-
ly underwritten on the same basis as other consumer debts with 
lending risk reflected in the interest rates charged as well as re-
quiring co-signers, often parents or elderly grandparents, and other 
demands for security. Research indicates that the non- 
dischargeability of private student loans made in 2005 by BAPCPA 
did not result in the lowering of interest rates by student bor-
rowers, in large part because there is no showing of strategic de-
fault by borrowers prior to BAPCPA or since. 
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Restoration of the discharge of bankruptcy for student loans and 
private student loans would help restore the most debt-burdened 
and make them economically functional again. For these reasons, 
we support Senator Durbin and the House bill, H.R. 2648, that 
would restore the complete discharge. We also would support as a 
smaller step H.R. 885, which would restore the dischargeability of 
private student loans. 

Regarding the HAVEN Act, the Bankruptcy Code uses a means 
test to determine the projected disposable income a debtor has to 
pay to unsecured creditors. These tests are based currently on 
monthly income, which excludes the debtor’s Social Security Act, 
while Social Security and disability retirement benefits are ex-
cluded based on the protections outside of bankruptcy from collec-
tion by any creditors, with the sole exception largely being student 
loans. 

Debtors receiving veterans’ disability benefits as well as veterans 
retirement benefits have these same protections outside of bank-
ruptcy as do other forms of public retirement benefits, such as rail-
road workers and certain public school workers. As written in an 
article published earlier today, many of these people are worse off 
in bankruptcy than they would be outside of bankruptcy. 

For these reasons, NACBA supports the HAVEN Act, but would 
encourage this Subcommittee to look at expanding such to cover 
not just disability benefits, but also veterans’ retirement benefits. 
We do recognize that should be capped, however, at the maximum 
amount of Social Security so as to not provide a windfall for retir-
ees with substantial benefits otherwise. 

I thank you for your time. 
[The statement of Mr. Boltz follows:] 
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Mr. CICILLINE. Thank you. Thank you, Mr. Boltz. The Chair now 
recognizes Mr. Rao for 5 minutes. 

TESTIMONY OF JOHN RAO 
Mr. RAO. Chair Cicilline, Ranking Member Sensenbrenner— 
Mr. CICILLINE. Please put on your microphone. Thanks. 
Mr. RAO. Chair Cicilline, Ranking Member Sensenbrenner, and 

Chair Nadler, Members of the subcommittee, thank you for inviting 
me to testify today. While there are a number of bills and proposals 
before this Committee that are worthy of consideration, including 
those in the report of the ABI’s Commission on Consumer Bank-
ruptcy, I wish to voice my strong support for Chair Nadler’s Stu-
dent Borrower Bankruptcy Relief Act, and will focus on that bill. 

When the bankruptcy discharge for student loans was eliminated 
in the Higher Education Reauthorization Act in 1998, the con-
ference report stated that some protections still remain for bor-
rowers in the form of undue hardship. While this was a question-
able premise even then, we now know with certainty that undue 
hardship is effectively a non-existent right. It is virtually never 
used. One study has found that only one-tenth of 1 percent of bank-
ruptcy filers with student loans seek an undue hardship discharge. 
The barriers to getting an undue hardship discharge are enormous 
and deny access to those most needing relief. 

Some will suggest more borrowers would try for undue hardship 
if Congress defined it in a way that would allow courts to apply a 
more lenient standard. No matter how defined, the undue hardship 
method of discharge will be random and arbitrary. In the two cir-
cuits where a less stringent test is currently used, student bor-
rowers fare no better in the outcomes of their cases, and no more 
cases are brought in those circuits. Even with a less strict stand-
ard, the burden is on the student borrower to bring a court action 
and prove that their loan should be discharged. Any system that 
requires the poorest and most in need to come up with thousands, 
even tens of thousands, of dollars to fund contested litigation will 
not work. This economic reality alone explains why no cases are 
brought now and why none will be brought under a redefined 
standard. 

Another reason given in 1998 for changing the law was that bor-
rowers in financial distress could rely upon the Department of Edu-
cation’s income-driven repayment plans. We now know after many 
years of experience that these programs are fraught with problems 
and their reach is limited. Many eligible borrowers are not enrolled 
in these plans despite clear potential benefits. Instead, borrowers 
are steered by servicers into forbearances and deferments, which 
causes their balances to grow as interest continues to accrue and 
is capitalized. Services do this because it is more profitable for 
them as it is much easier to put someone on forbearance than to 
enroll them in an income-driven repayment plan. 

Making bankruptcy dischargeable or making bankruptcy dis-
charge available to borrowers would incentivize servicers to Act 
more responsibly. Even if servicer problems were fixed, it makes no 
sense to keep borrowers who might otherwise seek bankruptcy re-
lief on an IDR for 20 years, especially those who don’t have repay-
ment ability to be paying nothing or some minimal amount. The 
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administrative costs of annual recertifications and collection costs 
if the debtor re-defaults are a waste of taxpayer funds and further 
drains the student loan program. 

As each of the bankruptcy discharges for student loans was 
eliminated over the period 1977 to 2005, there was no evidence of 
abuse by consumer borrowers. The debate was moved by perception 
rather than reality. Still, any concern about the potential abuse is 
even less compelling now because of the substantial changes that 
were made in the Bankruptcy Code in 2005, including a means 
test, document requirements, and exemption limitations. 

The question remains, why student loans are treated differently? 
The government financially supports a number of loan programs 
with laudable goals similar to student loans, such as loan programs 
for veterans, farmers, small business owners, and homebuyers. 
While many of these programs also have less strict underwriting, 
somehow, we treat them differently and make them non-discharge-
able. Some argue that this is because student loans help borrowers 
obtain a college degree, which is an asset that will guarantee fu-
ture income. This ignores the many student borrowers who are 
struggling with large amount of debt never completed their school-
ing or obtained a degree. Even those borrowers who obtain a de-
gree run into unexpected life traumas or other circumstances that 
prevent them from having sufficient incomes to repay their loans. 

In conclusion, it is time to directly confront the myths about stu-
dent loans dischargeability and rebut the rationales for treating 
student loans differently in bankruptcy. Congress should reverse 
this policy and Act immediately to ensure that student loans are 
not exempted from discharge. Thank you, Chair. 

[The statement of Mr. Rao follows:] 
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Mr. CICILLINE. Thank you, Mr. Rao. The Chair now recognizes 
Professor Jiménez for 5 minutes. 

TESTIMONY OF DALIE JIMÉNEZ 

Ms. JIMÉNEZ. Chair Cicilline, Ranking Member Sensenbrenner, 
and Members of the subcommittee, thank you for the opportunity 
to express my views to you today. In the few minutes before you, 
I want to urge the Subcommittee to approve bills that would make 
the bankruptcy discharge available to all student loan borrowers. 

The $1.5 trillion in outstanding student loans and the rising de-
faults are symptoms of structural problems that bankruptcy cannot 
solve. Bankruptcy, however, is well suited to bring relief to individ-
uals who are today suffering greatly under the weight of this 
crushing system. I want to make the case for dischargeability of 
private student loans first and then focus on rebutting objections 
to the dischargeability of Federal loans. 

In 2005, owners of private student loan debt received a tremen-
dous gift. With the stroke of a pen, the $56 billion of outstanding 
private loans that were originated at a time when those loans were 
immediately dischargeable in bankruptcy suddenly became prac-
tically nondischargeable. There was no economic justification for 
doing this. None. 

What did the American people get from this? A few studies ex-
amined the effect of the 2005 amendments on the private student 
loan market, including two studies that I coauthored. To summa-
rize them, basically, making private student loans presumptively 
nondischargeable harmed students. It increased the cost of the 
loans. It did not translate into savings for subprime borrowers, and 
it was done despite any evidence of opportunistic behavior by pri-
vate student loan borrowers. 

Since 2005, private lenders have increased their requirements for 
co-borrowers by 1.5 times. In 2005, it was 60 percent of under 
budget loans had a co-borrower. Now it is over 90 percent. 

What does the market look like today? Well, interest rates range 
from 0 to 20 percent, and defaults are quite low, similar to credit 
cards, around 2 percent. This is very different from Federal student 
loans that have about 11 percent default. 

Less than 2 percent is the only data we have from 2005 to 2011, 
less than 2 percent of private student loans are included in a bank-
ruptcy filing. The special treatment of private student loans in 
bankruptcy is utterly indefensible, and I urge you to end it. 

I now want to address some of the arguments against dis-
charging Federal loans—Federal student loans in bankruptcy. A 
typical one is the student benefited from the education at the ex-
pense of the creditor, and thus, they ought to be obligated to repay. 
That is an argument against bankruptcy discharge generally, and 
it ignores in this context the public benefits of a well-educated citi-
zenry. 

Another common objection is that students will get loans, grad-
uate, and file bankruptcy as quickly as possible. But there has 
never been any empirical evidence of any widespread abuse. In 
fact, the individual anecdotes that people point to are of cases in 
which the bankruptcy judge denied a discharge. 
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That objection also ignores the moral hazard consequences of the 
current system on creditors and servicers. These players yield tre-
mendous power by virtue of their treatment in bankruptcy and 
lack, therefore, market incentives to improve their treatment of 
students. 

Theorized objections to changing the system ignore the real-life 
consequences of bankruptcy. Filing bankruptcy is expensive. It af-
fects the cost and availability of important products, like obtaining 
credit, insurance, living arrangements, and job prospects for years 
to come. These arguments also ignore the many tools the bank-
ruptcy system already have to control abuse—means testing, good 
faith requirements, limit on how often someone can obtain a bank-
ruptcy discharge, among others. 

Another argument for the status quo is that making these loans 
dischargeable would compromise the viability of the student loan 
program. That argument assumes that making a discharge avail-
able for Federal borrowers would precipitate massive numbers of 
the 45 million student loan borrowers to file bankruptcy. This 
would require astronomical growth in bankruptcy filings, which at 
their height saw about 2 million people filing. The numbers just 
don’t add up. 

Second, this argument assumes that the availability of Federal 
student loans depends on repayment. The funding of the Federal 
student loan program is a political question. It does not depend on 
the fiscal solvency of the program itself. The real question is where 
do American people think their government should invest? 

I would argue that higher education is one such place, although 
we do not necessarily need to do it through loans. Changing the 
bankruptcy treatment of these students’ loans would allow us to 
focus on the people who are suffering the most. I urge you to report 
these bills positively out of the Subcommittee and to amend the 
Bankruptcy Code immediately to make all student loans discharge-
able. 

Thank you. 
[The statement of Ms. Jiménez follows:] 
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Mr. CICILLINE. Thank you very much, Professor Jiménez. 
I now recognize Judge Small for 5 minutes. 

TESTIMONY OF HON. THOMAS SMALL 
Judge SMALL. Thank you, Mr. Chair, Mr. Sensenbrenner, Com-

mittee Members. 
The National Bankruptcy Conference is grateful for the oppor-

tunity to participate at this hearing this morning to present its 
views with respect to small business reorganizations. 

As a bankruptcy judge, I saw this problem firsthand and have 
known for over 30 years that Chapter 11 doesn’t work well for 
small businesses. Chapter 11 is too expensive. Confirmation re-
quirements are too onerous. Creditors have too much control of the 
process. 

House bill 3311, which incorporates the essential aspects of the 
National Bankruptcy Conference’s proposal, would remedy all these 
problems and provide incentives and procedures for debtors and 
creditors to arrive at consensual plans. There would be a new vol-
untary subchapter, Chapter 11, subchapter V, that small business 
enterprises could use to reorganize. 

The debtor would be a debtor in possession, but in every case, 
there would be a standing trustee, much like in Chapter 11—or 
Chapter 12. Only the debtor could file a plan, and the plan must 
be filed quickly, within 90 days. There would not be a creditors 
Committee in most cases. There would be no disclosure statement 
unless the court ordered otherwise. Even without a disclosure 
statement, the debtor would have to provide a lot of information, 
including all of the information and periodic reports that small 
business debtors now provide under Chapter 11. 

A confirmed plan under subchapter V may be either consensual 
or nonconsensual. If the plan meets most of the current Chapter 
11 requirements, including the high voting requirements, the plan 
would be confirmed, and the case would proceed as if it were a reg-
ular Chapter 11 case. The trustee would disappear, and the debtor 
would receive a discharge upon substantial consummation. 

If the debtor cannot meet the requirements for a consensual 
plan, the plan can still be confirmed if it meets subchapter V’s 
‘‘crammed down’’ requirements, the most important of which is that 
the plan must provide that all the debtor’s projected disposable in-
come be received in a 3- to 5-year period, as determined by the 
court, and be applied to make payments under the plan. 

If the court confirms a nonconsensual plan, the trustee remains 
in place and monitors compliance with the plan, and the debtor’s 
discharge would be delayed until all plan payments are made. 

Now the National Bankruptcy Conference tried really hard to 
make this a balanced proposal that would benefit both debtors and 
creditors. Obviously, reorganization will be more feasible for small 
businesses, but there are benefits for creditors as well. 

For one thing, every subchapter V case has an impartial, inde-
pendent standing trustee who provides oversight of the debtor’s op-
erations. Every case will move fast. Debtors will not be allowed to 
languish in Chapter 11, and the plan may provide for specific rem-
edies, including liquidation, that can be executed by the trustee if 
the debtor fails to meet its obligations under the plan. Most impor-
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tantly, reorganizations would avoid liquidations, and asset values 
would be preserved. 

Now in 1985, I had the privilege of testifying before—with my 
late colleague, bankruptcy judge Thomas Moore before two Senate 
Judiciary Committee subcommittees looking into bankruptcy and 
the farm crisis. Our message in 1985 was that Chapter 11 did not 
work well for family farmers, and what was needed was a new 
Chapter to deal with their specific problems. 

Today, my message with respect to small businesses is similar. 
Chapter 11 does not work well for small businesses, and legislation 
is needed. Chapter 12 saved thousands of family farms for the ben-
efit of family farmers and their creditors, and I strongly believe 
that today, House bill 3311 would save thousands of small busi-
nesses for the benefit of their owners, their creditors, their sup-
pliers, their customers, their employees, and the economy as a 
whole. 

I would be glad to answer any questions you may have. 
[The statement of Judge Small follows:] 
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Mr. CICILLINE. Thank you, Judge Small. 
Thank you to all the witnesses for your opening statements. 
We will now proceed under the 5-minute rule with questions, and 

I will begin by recognizing the gentleman from Georgia, Mr. John-
son, for 5 minutes. 

Mr. JOHNSON of Georgia. I thank Chair for holding this impor-
tant hearing. 

Bankruptcy reform for vulnerable groups has gone overlooked for 
too long and gathering the experts we have before us today is an 
important step towards passing meaningful legislation and fixing 
the problems that they have testified about. 

Make no mistake. We are here because the rich are getting rich-
er, and the poor are getting poorer. After decades of adding pro 
Wall Street laws to the books, we have settled into a system with 
loopholes that stack the deck against fairness for people in bank-
ruptcy proceedings. 

The so-called Bankruptcy Abuse Protection—or excuse me, Bank-
ruptcy Abuse Prevention and Consumer Protection Act, passed in 
2005, made student loan debt nondischargeable in bankruptcy. 
This legislation should have been called the Bankruptcy Protection 
for Private Lenders for For-Profit Colleges and Universities Act be-
cause the private lenders were the ones who benefited the most 
from making student loans nondischargeable in bankruptcy. 

Ms. Jiménez, you say that it was $56 billion on the books at the 
time the 2005 legislation passed. That was a gift, a panacea for the 
private loan industry. These so-called schools that they left money 
for student loans too often had humongous advertising budgets. 
They swept in a bunch of unqualified students. They accepted ev-
erybody, regardless of whether you could read, and when you fin-
ished matriculating, the diploma that you received was not worth 
the paper that it was written on. Graduates had degrees but 
couldn’t find a job. 

As a result of this change in Federal law, people are stuck paying 
back these student loans for the rest of their lives. Even gambling 
debt is dischargeable, but student loan debt is not dischargeable. 
Even timeshare debt is dischargeable in bankruptcy, but student 
loan debt is not. 

I am proud to be a cosponsor of Chair Nadler’s bill. It is H.R. 
2648, the Student Borrower Protection—excuse me, Student Bor-
rower Bankruptcy Relief Act of 2019. I am proud to be cosponsor 
of that bill, and I hope that it will pass. It is time to take steps 
to ensure that groups such as these students are protected, and I 
am looking forward to hearing about the solutions that we are tes-
tifying about today. 

Ms. Jiménez—well, actually, Mr. Boltz, in your testimony, you 
discussed the development of bankruptcy law in the realm of stu-
dent loans, commenting about Congress having made it increas-
ingly difficult to discharge student loans. Why do you think that 
was the case? Why did Congress do that, Mr. Boltz? If you are— 

Mr. CICILLINE. Could you put on your microphone? 
Mr. BOLTZ. Mr. Johnson, as best I know, most of the changes 

that made student loans dischargeable were made in bills that 
were not even through the Judiciary Committee. They were often 
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in a higher education act. Some of the changes were made in crime 
bills. 

Mr. JOHNSON of Georgia. Why was this change made, though? 
Mr. BOLTZ. It was often made as part of a deal to increase the 

amount of lending that was available on the idea that the poorest 
people who were unable to pay, if we kept them on the books, that 
somehow that would increase the liquidity of the student loan pro-
grams. As Ms. Jiménez has testified, that is really not the case. 

Mr. JOHNSON of Georgia. Well, what do you say about it, Ms. 
Jiménez? Why did they do it? 

Ms. JIMÉNEZ. I think it is partly as we opened, talking about 
Federal loans first or Government-guaranteed loans, is we opened 
up more and more Federal loans available to students and asked— 
didn’t ask about their ability to repay, then it was basically the bo-
geyman story that people were going to come in and start filing 
bankruptcy—start going to school, graduate, file bankruptcy— 

Mr. JOHNSON of Georgia. Do you think it was—let me ask you? 
Do you think it was to protect the lenders more than to protect bor-
rowers and shore up the system? What do you think the real moti-
vation was for passing the legislation? 

Looks to me like it was to protect those who were giving the cam-
paign contributions to those who were passing the laws, but I will 
move on. 

Mr. Rao, according to a recent study, Black men and women who 
take out loans to finance their education are forced to take out 
more money than their White peers. What is the reason for this 
disparate impact on minority populations, and how can we in Con-
gress work to stop it? 

Mr. CICILLINE. The gentleman’s time has expired, but the wit-
ness may answer the question. 

Mr. RAO. Yes, Mr. Johnson. I would say that, actually, Professor 
Jiménez has done a lot of research on this, and there has been a 
lot of evidence that minority families lack the same amount of re-
sources that some White families have and will often be required 
to incur additional debt. They are also going often to private 
schools, which charge more. There are actually a number of rea-
sons that Professor Jiménez has outlined in her research. 

So, thank you. 
Mr. JOHNSON of Georgia. Thank you. I yield back. I thank Chair. 
Mr. CICILLINE. Thank you. 
The Chair now recognizes the Ranking Member of the sub-

committee, Mr. Sensenbrenner, for 5 minutes. 
Mr. SENSENBRENNER. Thank you very much. 
I have been on this Committee since I was first elected to Con-

gress in 1978. Before I was elected to Congress, there was a major 
redo of the Bankruptcy Code that was passed in ’78, and that made 
student loans nondischargeable. I believe in ’82 or ’83, this com-
mittee, which was still heavily run by Democrats, made the loans 
nondischargeable. Now at that time, there was very little Federal 
lending, and most of the lending were guaranteed student loans 
through the private banking sector. 

I remember the debate when that happened that said that there 
were a lot of graduates, particularly those with advanced degrees, 
that were filing for bankruptcy to discharge their student loans 
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even before the ink was dry on the diplomas they got for getting 
an advanced degree. 

I think most of us agree that a college education is a way to have 
increased income, and an advanced degree is a way to have even 
better advanced incomes. I think with the exception of you, Ms. 
Petraeus, everybody here has a law degree on that. That might 
have been the motivation a while ago when you decided to go to 
law school. 

Now my question is, yes, there is a problem with student loans, 
defaulted student loans. If we make them nondischargeable, how 
do we prevent people who have a diploma that will get them hav-
ing six-figure incomes in their practices from gaming the system 
and getting a major part of their debt discharged, when that debt 
ended up giving them the opportunity for significantly increased in-
come if they did not have those degrees? 

So, who would likely to be first? 
[Laughter.] 
Mr. SENSENBRENNER. Because we cannot repeat that mistake. If 

we repeat that mistake the American taxpayers will rise up, saying 
the Federal Government lent them money, and they had no inten-
tion of paying it back because the bankruptcy court was across the 
street. 

Mr. RAO. Ranking Member Sensenbrenner, that problem that 
you address, even though I don’t acknowledge that it did exist, was 
fixed in 2005 by the amendments that Mr. Johnson referred to. 
While many of them have made bankruptcy filing much more dif-
ficult, they absolutely address the issue you are talking about, 
someone coming right out of college with—the doctor with the six- 
income figures, that person would never be able to get a discharge 
under our current bankruptcy law. The means test would preclude 
that person. Forgetting whether it is student loan or any other 
debt, they would never be able to get a discharge. 

The reports of abuse—and Ranking Member Sensenbrenner, you 
refer to 1978. This Judiciary Committee asked for a GAO study to 
be done to look at how much student loan was being discharged in 
bankruptcy when it was dischargeable, and that study showed that 
there was virtually no abuse and that the same amount of— 

Mr. SENSENBRENNER. Then why did the Judiciary Committee 
turn around and make it nondischargeable? 

Mr. RAO. Actually, it didn’t. This Committee did not vote in favor 
of it. Eventually, it was included as a compromise with the GAO 
study, and then all the other changes were not done by this com-
mittee. They were done by the higher education committees. This— 

Mr. SENSENBRENNER. This doesn’t answer my question. If we 
make student loans dischargeable again, how do we prevent a gam-
ing of the system? 

Now, if you look at a means test on this, you walk out of med 
school or you walk out of law school, you don’t have bags of money 
unless you have got a trust fund sitting around. So, most people 
will be able to qualify under a means test because their income is 
not very much, and their assets are probably negative. 

So, how do we do that? Because the key to getting this passed 
is to figure out how to prevent people from gaming the system. If 
we just say, well, nobody ever did that in the past, sir, you are in 
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denial, and you are having this proposal, which I think has got 
some merit to it if it is properly done, leading it down to defeat. 

Now, somebody else in my remaining 24 seconds? Yes, Ms. 
Jiménez? 

Ms. JIMÉNEZ. Could I answer? So, I want to talk about both the 
idea that this is something that will happen, and even if it did, 
that we cannot stop it. The means test didn’t just create barriers 
based on income, as you were just referring to, Ranking Member 
Sensenbrenner. It also added bad faith and dismissal for cause pro-
visions to the code under both Chapter 7, 13, and 11 that allow a 
bankruptcy judge to take into account exactly the circumstances 
that you are afraid of, the person who graduates and then doesn’t 
currently have a job, so has no income, but has very good pros-
pects. 

In that situation, and there are a few other things in the Bank-
ruptcy Code, the judge can dismiss those cases or deny a discharge 
in general or a discharge of that particular debt. 

Mr. SENSENBRENNER. Yes, my time is up, but I am a skeptic. You 
have got to convince me. 

Thank you. 
Mr. CICILLINE. Thank you, Mr. Sensenbrenner. 
The Chair now recognizes the Chair of the Full Committee, 

Chair Nadler, for 5 minutes. 
Mr. NADLER. Thank you, Mr. Chair. 
Before I ask my question, I want to note for the record that Pro-

fessor Jiménez interrupted her stay with her family in Germany to 
fly back yesterday so she could participate in today’s hearing, 
which was rescheduled from last week. I think all of us very much 
appreciate your significant efforts, and we are glad you are with us 
today. 

Now my question. Among the staggering statistics you cite in 
your prepared testimony are the following. One in five adults have 
student loans, and approximately 20 percent of the outstanding 
amount of these loans are in default. What impact do these factors 
have on our nation’s economy? 

Ms. JIMÉNEZ. Thank you for the question, Representative Nadler. 
There is abundant evidence that the number of defaults and the 

amount of student debt that people are holding are delaying mar-
riage, purchasing of homes, not—people are choosing not to go into 
public service careers. They are choosing to delay all sorts of pur-
chases, including cars. 

We live in a consumption economy, and we need consumers to ac-
tually participate, and this is stopping that participation. 

Mr. NADLER. Thank you. 
As a result of your research, you have observed the disparate im-

pact of student loan debt with respect to gender and race. Could 
you explain what those disparate impacts are and the principal fac-
tors causing them? 

Ms. JIMÉNEZ. Absolutely. So, basically, this is just reproducing 
the racial gaps and the racial differences that we have in our soci-
ety. The racial wealth gap, in general, is widening and is wide, and 
that means that, say, Black borrowers are forced to borrow student 
loans at higher rates than White borrowers because they don’t have 
family wealth to support them, and they also tend to attend for- 
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profit schools, which are schools that are actually marketing them-
selves more towards blacks, Latinos, women, and working people. 
They have much worse outcomes in terms of graduation rates, em-
ployment rates, repayment rates, basically everything—everything 
that would matter. 

So, the higher education is sold as some kind of panacea out of 
poverty or lower middle class, and that works for some people, but 
it doesn’t work for everyone. It is basically a bet that the student 
is taking, and sometimes that bet fails. It happens to fail more 
often for Black and Latinos. 

Mr. NADLER. Thank you. 
Mr. Rao, what are some of the so-called reforms enacted by the 

2005 amendments to the Bankruptcy Code that make it more dif-
ficult for all consumers, let alone those with overwhelming student 
debt, to file for and obtain bankruptcy relief? 

Mr. RAO. Yes, Chair Nadler. The major change, of course, was 
the means test. There were also—and so that means test requires 
all filers to calculate their current monthly income. There are addi-
tional filing and document requirements. If you are above the me-
dian income in your state, you are subjected to the full means test, 
which does remove those who have an ability to repay. It creates 
a presumption of abuse and would ultimately deny those folks a 
discharge. 

There were also changes for exemptions so that particularly 
higher-income consumers couldn’t move to States with unlimited 
homesteads and high assets in that way. There were also coun-
seling requirements that were imposed that haven’t actually prov-
en to have done much in terms of really making bankruptcy relief 
having exposed those individual debtors to other options. 

Mr. NADLER. As a result of these reforms, if student loan obliga-
tions were made fully dischargeable, would the argument that such 
legislation would invite abuse be even less compelling? 

Mr. RAO. Yes, absolutely. It would address that problem, which 
even though I would say that it didn’t exist, it certainly would ad-
dress the problem of bankruptcy filers. 

Mr. NADLER. Thank you. Finally—thank you. 
Finally, Judge Small, you were a bankruptcy judge for many 

years. Based on that experience, what are your thoughts about the 
current law with respect to the dischargeability of student loans? 

Judge SMALL. It is almost impossible to discharge a student loan 
in most circuits under the Brunner undue hardship test. If you are 
not going to repeal 23(a)(8), you should at least do something to 
make the standard of the Brunner test easier so that a debt could 
be discharged for hardship, maybe not undue hardship. 

Mr. NADLER. Thank you very much. My time is 4 seconds from 
expiring. I yield back. 

Mr. CICILLINE. Thank you, Mr. Chair. 
I recognize the gentleman from North Dakota, Mr. Armstrong. 
Mr. ARMSTRONG. Thank you. 
So, I am a sponsor of H.R. 236, the Family Farmer Relief Act, 

and it is important because over the last 20 years, the increase in 
production from our farmers all across the country has gone up sig-
nificantly. These are some of the best scientists and producers in 
any industry in the world. At the same time, the decline in farm 
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income, combined with trade fluctuations, has created a really dif-
ficult time for farmers. 

I think one of the reasons we don’t notice the farm crisis that is 
actually going on right now, and partially because of the farm crisis 
in the ’80s, is because there are less family farmers than there 
were 20 years ago. Some of that is because of prior farm crises. 
Some of it is just based on economies of scale, which is where we 
get to a revamp of Chapter 12. 

According to the USDA, debt-service ratios are projected to reach 
all-time highs very shortly, with the 5-year 50 percent collapse in 
farm income, it is imperative that producers have adequate safety 
nets to rely upon should they need to make the extraordinarily dif-
ficult decisions for their farm. 

In both 2017 and 2018, approximately 500 farms filed each year 
under Chapter 12 bankruptcy. The Upper Midwest has witnessed 
a 19 percent increase in Chapter 12 filings since 2017, and that 
statistic does not include the effects of droughts, floods, and recent 
trade disputes. 

Just like any good business, our egg producers need updated and 
flexible tools to reorganize their debt. Chapter 12 bankruptcy is an 
important and unique provision that allows farmers to restructure 
their debt while maintaining their farming operations and uniquely 
recognizes some of those challenges that are based on a farm busi-
ness income. 

Unfortunately, the current debt cap from Chapter 12, it is $4.1 
million, it unnecessarily excludes farmers’ most desperate need of 
reorganization. Just to be quite frank, it doesn’t recognize what the 
current family farm looks like. By increasing the debt cap from 
Chapter 12 bankruptcy from $4 million to $10 million, this bill will 
keep more farmers in fields and farms and in the family. 

I always am on a continuing quest to educate people about North 
Dakota, and one thing that is great, we do not have corporate 
farming. So, every farm in North Dakota is a family farm. I will 
note this bill is particularly beneficial to my State because we only 
have family farms. 

Yet the effect of this bill won’t just be felt by farmers, but it is 
felt by the rural communities who rely on them as an economic 
driver. Strong farms support strong rural communities. So, we need 
to give them the tools that meet their needs in the current econ-
omy. 

Family farms are more than just a business. They are a commit-
ment to a tradition passed down from generation to generation. We 
owe it to our farmers to make this simple change and stand with 
them when we need to make the most difficult decisions. 

I would just note that this bill was in desperate need of introduc-
tion prior to what is going on in the farm community right now, 
and whether it is floods that are going on all across the country, 
droughts that some people are experiencing, and obviously, the un-
certain trade situation that everybody faces. 

Last, but not least is we have gone from a scenario where the 
family farmer can work on a $120,000 piece of equipment to a $1 
million piece of equipment that is more computer than mechanical 
at this point, and inputs continue to rise, whether it is transpor-
tation, anhydrous, all these things. So, the number of acres you 
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need to do to produce and have a valid family farm is going up 
every day. They provide not only my region, my State, but every 
State across the country with food and actually, quite frankly, feed 
the world. 

So, I am proud to be a part of that bill. I will just say one thing 
that on this student loan debt, and I think it is something that we 
have to address. That is that college tuition is increasing at an 
unsustainable rate. There has been a 213 percent in tuition from 
1987 to 2017, and we have great colleges in North Dakota. We 
have great colleges all across the country. I am not sure they are 
getting 217 percent better education than those people who got in 
1987 did. 

There really are no market forces that drive down college tuition, 
but there are plenty of market forces that benefit schools increas-
ing, whether it is a local chamber of commerce, State education. 
We continue to grow these campuses. 

Oftentimes, employment is going up at not quite 213 percent, but 
a very high rate. The employment that is on college campuses isn’t 
academic. It is more administrators, more deals with those. 

So, when we deal with these student loan issues, we also have 
to figure out how to put some kind of federally backed student 
loan. We have an incentive to keep local college tuition costs down, 
and that has to be a part of this conversation. Otherwise, I worry 
that we open the flood gates to an ever-increasing tuition cost 
where we get into a situation where not only are we increasing col-
lege tuition everywhere, but we are not necessarily preparing our 
students for a 21st century workforce. 

So, I yield my time without asking a single question, and I don’t 
think I have done that before. 

Mr. CICILLINE. Very thoughtful comments. Thank you. 
The gentleman yields back. I now recognize the gentlelady from 

Washington, Ms. Jayapal, for 5 minutes. 
Ms. JAYAPAL. Thank you so much, Chair Cicilline, for holding 

this hearing, and thank you to all of you for your comments. 
I am confused by the comments earlier about people gaming the 

system because I feel like the student loan system is a giant trap. 
We say to people you have to get an education. K–12 used to be 
enough to get a good job. It isn’t anymore. We all know that. 

We say to people go get a trade or a vocational skill or do some-
thing, get a 4-year degree. Then they do that, but they come out 
with an average of $40,000 to $50,000 in debt, $1.5 trillion in stu-
dent loan debt in this country. 

When I think about gaming the system, I think about the fact 
that, actually, the Federal Government right now is charging so 
much on interest, so much more than we actually pay for that 
money, that many of these borrowers—I got a whole bunch of 
tweets yesterday because we introduced our ‘‘College for All’’ bill. 
A whole bunch of these borrowers were telling me they are paying 
$700 a month for their principal payments, trying to pay off their 
student loans, and $4, $5 is actually going to principal. 

The rest of it is going to interest because we are charging these 
enormous interest rates for these students. So, they are never 
going to be able to get out of debt. 
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When I think about, again, gaming the system, I wonder how it 
is that we can bail out Wall Street firms because they are sup-
posedly too big to fail, but these student borrowers, 44 million peo-
ple with student loan debt in this country today, are too small to 
fail. They can have their entire lives destroyed, no future, and yet 
somehow there is this different standard. 

So, let me ask you, when big businesses fall on hard times—you 
have all talked about this—they can take advantage of the relief 
that bankruptcy offers. When students have the same problem, 
they cannot. 

That means an organization like the Trump Administration, for 
example—the Trump organization, excuse me, can declare bank-
ruptcy with taxpayer costs. Any big organization, I am not picking 
on Trump. Any of them can declare bankruptcy, and somehow, they 
are not gaming the system. Tet students are. So, why aren’t we 
worried about the gaming of the system with those big organiza-
tions or, to the counter, why don’t we say, look, to these students, 
we can give you the same benefit? 

So, Mr. Boltz, in your written testimony, you described this ever- 
increasing set of restrictions on how and when ordinary people can 
discharge their loans. What is any logical reason—I will take any 
single logical reason for why clients with student debt should face 
this heavier, higher burden to discharge their student loans than 
major corporations? 

Your mike. 
Mr. BOLTZ. Thank you, Ms. Jayapal. 
Particularly, in regard to the private student loans, there is abso-

lutely no basis for this whatsoever. When it comes to the Federal 
loans, there is the argument that has been made and is not terribly 
solid that because the Government is on the hook for these 
amounts that it affects the liquidity of making future loans. 

One of the things that is important to consider, however, of the 
$1.5 trillion in student loans, 11 percent of the borrowers, of the 
44 million people, they are in default, which is a technical term 
under—in student loan law, which means they are more than 9 
months without a payment. More than a third of people are delin-
quent on their student loan. 

So, part of what that means is that of the $1.5 trillion, the Gov-
ernment is not going to ever see all of that. So, there is a large fal-
lacy that this is somehow going to undermine the ability to con-
tinue to make loans for students. 

Ms. JAYAPAL. In fact, if we are really concerned about the State 
of the economy, there are reports that say that if we were to cancel 
all $1.5 trillion in student loan debt, we would bring $1 trillion 
over the next 10 years into our economy. Even the Federal Reserve 
has said people are putting off major decisions like buying homes 
or investing in a car or whatever else they need, even getting mar-
ried or having kids, because of their student debt. 

Mr. Rao, you are an attorney at the National Consumer Law 
Center, and you pointed out that currently in bankruptcy law, the 
business entrepreneur is given an opportunity for a fresh start, 
while the student borrower is given no margin of error. Do student 
borrowers present some very special risk to the bankruptcy system 
that I am missing? 
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Mr. RAO. No, I don’t believe they do. In fact, they probably 
present less risk than particularly some of the business filers or, 
you know? There was one point in 1978 when, as a member of this 
Committee had said, that it was inappropriate to really view the 
student loan programs as a social program when we are granting 
the loans, but then to treat them as business, strictly as business 
when you are trying to collect the debt. 

I would say it is even worse than that because, as you have 
pointed out, we allow the business entrepreneur to get a discharge, 
but we don’t allow the student loan borrower. 

Ms. JAYAPAL. Thank you, Mr. Rao. 
Thank you, Ms. Jiménez, for making the trip back. 
I had one more question, but I am out of time. I would just say 

before I yield back, Mr. Chair, that yesterday, I introduced with 
Senator Sanders and Representative Omar a bold package to can-
cel $1.5 trillion in student loan debt and to ensure that we can ac-
tually invest in the future of our young people by making college 
tuition free and debt free. I look forward to the day when we can 
make that kind of investment for our future. 

Thank you. 
Mr. CICILLINE. I thank the gentlelady. 
I now recognize the gentlelady Pennsylvania, Ms. Scanlon, for 5 

minutes. 
Ms. SCANLON. Thank you very much. 
The issue of student loan debt is one that comes up at every 

town hall and every constituent conversation that I have. Pennsyl-
vania has the highest student debt levels in the country, 1.8 mil-
lion people have some amount of student loan debt in Pennsyl-
vania, and the average of $36,000 per person is about 20 percent 
higher than the rest of the country. So, it is a huge issue in my 
community. 

What has really been striking to me is the intergenerational im-
pact that we are seeing now. So, last August I met a woman who 
had just dropped her daughter off at college, and she was emo-
tional. It wasn’t because her daughter was going to college. It was 
because her daughter was going to her second-choice college. Mom 
and Dad were still paying off their student debt, so the daughter 
couldn’t go to her first-choice college. 

Then there is Nate and Natalie, who attend church with me. 
Young parents, they have boys ages 4 and 6. They can’t start sav-
ing for their kids’ education because they are still paying their stu-
dent loans. 

These are responsible people. They are paying their taxes. They 
are paying their loans. They are doing what they are supposed to 
do. 

My own kids’ friends, my three have just graduated from college, 
and I am hearing how people aren’t buying cars, and they are not 
buying houses. They are not getting married and they are delaying 
having children. So, clearly, there is an emotional drag on the sys-
tem. 

I just saw an article a couple days ago from Adweek about tar-
geting millennial customers, millennial consumers. Our corpora-
tions are having to adjust their marketing tactics because the 
metrics that held true for previous generations aren’t working be-
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cause the millennials have such a debt load, they don’t have the 
discretionary income. So, this whole drag on our economy is really 
something I am pleased that we are having this hearing to start 
chipping away. 

Obviously, amending the Bankruptcy Code does not solve the 
whole problem. We have to go after the predatory private colleges 
and the predatory loans and revamp the system for how people pay 
for it. I do think that this bankruptcy piece is so important. The 
piece that really is striking to me is that student loans were dis-
chargeable. That there was this chipping away at it, and now we 
are treating student loans differently than credit card debt. It is 
kind of astounding to me. 

So, I guess maybe Ms. Jiménez, am I correct that the amend-
ment suggested here would not create special rules for student loan 
debt, like favored treatment for student loan debt, but would lump 
it in with the general category of debt. Is that right? 

Ms. JIMÉNEZ. That is right. Absolutely correct. The student loan 
debt special treatment is the rare event, and so the Representative 
Nadler’s bill and Senator Durbin’s bill would just take that special 
treatment away. 

Ms. SCANLON. Okay. Mr. Rao, so when we are treating student 
loans like other debt, that doesn’t mean that someone is going to 
be able to walk in and say I just don’t feel like paying, kind of like 
I just don’t feel like paying my credit cards, does it? 

Mr. RAO. Right. Again, the Bankruptcy Code does screen for con-
sumers who would really have an ability to repay their debt based 
on their income. So, if they do have that, they would be presumed 
to be abusive and they would not get a discharge. 

Ms. SCANLON. Okay. So, we still have the courts and the rest of 
the Bankruptcy Code to Act as a stopgap against abuses? 

Mr. RAO. Yes. 
Ms. SCANLON. Okay. Ms. Jiménez, your statement talked a little 

bit about the difference in student loan debt and defaults with com-
munities of color and that we have got some disparity there. Can 
you explain that a little? 

Ms. JIMÉNEZ. Absolutely. The fact that we have chosen to sup-
port the higher education system through loans means that we 
have created or re-created and exacerbated the wealth gap in this 
country because we are making people who already come from fam-
ilies who don’t have as much wealth as others, we are making 
them borrow. They already don’t have—there is already disparities 
in education, in job prospects based on implicit bias and just out-
right racism, and we are making those people take out loans. 

Then there is actually evidence that we are suing them more 
often and that they are not receiving the same benefits as others 
in income during the repayments. 

Ms. SCANLON. The thing that really surprised me when I started 
looking into this was the statistic that women actually hold more 
student loan debt. Two-thirds of all student loan debt is women, 
despite the fact that they have less wealth with which to repay. 
Can you comment on that? 

Ms. JIMÉNEZ. Exactly. A lot of that is actually working women, 
single parents, who are preyed upon by for-profit colleges. They 
mostly take out private loans. The for-profit college’s business 
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model is really around Federal loans. So there, even if we made 
private student loans nondischargeable, that wouldn’t really solve 
that problem. 

Ms. SCANLON. Okay. So, that is kind of an intersection of the two 
problems? 

Ms. JIMÉNEZ. That is right. 
Ms. SCANLON. Okay, thank you. I yield back. 
Mr. CICILLINE. I thank the gentlelady. 
The Chair now recognizes the gentleman from Colorado, Mr. 

Neguse, for 5 minutes. 
Mr. NEGUSE. Thank you, Mr. Chair, and thank you for holding 

this important hearing. I appreciate the witnesses and their testi-
mony. 

I want to focus in on an issue that many of my colleagues have 
talked about already at great length, which is, of course, the stu-
dent loan debt that is harming so many people across our country 
and really drastically impacting the lives of nearly 45 million peo-
ple, and the crippling effect of student loans on our nation’s finan-
cial health is, of course, well known to this Committee and, I be-
lieve, to the witnesses as well. 

Just to give you some sense of context, I represent the great 
State of Colorado. In Colorado, student loan debt, as of January 
2019, is $26 billion and impacts 700,000 Coloradans, and more 
than 20,000 rural Colorado residents are severely delinquent. So, 
this is an issue that we must address with the urgency that it re-
quires, which is why I am proud to be one of the co-lead and lead 
sponsors of the Student Borrower Bankruptcy Relief Act of 2019, 
with Chair Nadler and Senator Durbin, to ensure ultimately the 
Bankruptcy Code is fair to all. 

I want to have a question for you, Mr. Keach. I reviewed your 
written testimony. I guess I am trying to better understand the ra-
tionale for the exception as it was enacted in the early 1970s. Then, 
obviously, over time it was changed, right? 

So, in your written testimony, you offer that the Consumer Com-
mission, which is the commission of the ABI, weighed the ration-
ale—I am quoting from your written testimony—for student loan 
dischargeability against the current and projected student debt 
landscape. Then I will just give you a quote. ‘‘The commission con-
sidered, but rejected the notion of making student loans freely dis-
chargeable,’’ which is a misnomer in terms of the word ‘‘freely,’’ but 
I understand that this is from the commission, ‘‘freely discharge-
able like any other debt, concluding that the rationale supporting 
nondischargeability remained valid.’’ 

So, could you explain what was going on in the minds of policy-
makers 40 years ago as to why they came up with this exception 
in the first place? 

Mr. KEACH. Sure, I can try. I think my colleagues to the left, all 
three of which are Members of the ABI Consumer Commission— 
and I thank them for their service—in that respect, could probably 
speak to this. 

The historical antecedents that have been talked about are large-
ly accurate, and that is that there were beliefs about moral hazard. 
That has been addressed. The bigger concern was probably for the 
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solvency of the Federal student loan program or at least for the li-
quidity and solvency of the program. 

The ABI Consumer Commission recommendation actually is 
somewhat of a midpoint between those people who are concerned 
about that and complete discharge and, in fact, would discharge 
private loans. It would also allow for the discharge of federally pro-
vided, guaranteed, or insured loans that were more than 7 years 
old at the time of the bankruptcy. 

It would also allow for discharge of loan obligations of people 
other than the students themselves. Would also materially reform 
the so-called Brunner hardship test to make that test meaningful 
and allow for people to actually get discharged under that test. As 
Judge Small said, that doesn’t happen today. 

It doesn’t allow for full dischargeability of federally funded, guar-
anteed, or insured student debt other than under the hardship test. 

Mr. NEGUSE. So, on that precise point, notwithstanding the 
undue hardship test and, obviously, the recognition that that test 
has not been—with the lack of any real discernible standards 
makes it largely toothless. I guess I am trying to better understand 
why adhere to this purported rationale that was adopted 50 years 
ago if the underlying presuppositions of that rationale have not 
come to pass? 

Mr. KEACH. Sure. I don’t want to speak for the full ABI Con-
sumer Commission, but that I don’t think there is any support in 
that commission or in the commission recommendation with a ra-
tionale about moral hazard. That has gone out the window. I don’t 
think anybody is making that argument anymore. 

To the extent that there is balance built into the ABI Consumer 
Commission report, which is probably somewhere near where 
Ranking Member Sensenbrenner was and the Nadler bill, is really 
about a concern for continued solvency and funding of the Federal 
system. It doesn’t at all try to protect the private lending system. 

Mr. NEGUSE. To that point, do we have—thank you for your an-
swer—do we have any empirical data that suggests that that con-
cern is substantiated? I guess that is my point. Because with a 
wide variety of other common loan structures, right, I am thinking 
home mortgages by way of example. We certainly—those are dis-
chargeable in bankruptcy, and we don’t have wide concerns about 
the security of that program. 

I guess that is what I am trying to get at, and I— 
Mr. KEACH. Well, interestingly enough, actually, residential 

mortgages that are within the various Federal programs actually 
do have more protection under the Bankruptcy Code than regular 
private loans. So, there is actually a pretty direct parallel here. 

Mr. NEGUSE. They are dischargeable. 
Mr. KEACH. Well, they are not fully modifiable or fully discharge-

able, right? 
Mr. NEGUSE. Sure. They are in part dischargeable. Certainly, far 

more dischargeable than a student loan. 
Anyway, I see my time has expired, but— 
Mr. KEACH. Well, to the extent there is a deficiency, that is true. 

You can’t actually modify materially in Chapter 13, for example, a 
first mortgage because of the Federal mortgage insurance program. 
So, there are some parallels to that. 
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Mr. NEGUSE. Thank you, Mr. Chair. 
Mr. CICILLINE. The Chair now recognizes the gentlelady from 

Georgia, Ms. McBath, for 5 minutes. 
Ms. MCBATH. Thank you, Mr. Chair. 
I am so glad for each of you spending a few moments with us 

this morning. I am very excited to be the cosponsor of the bipar-
tisan HAVEN Act of 2019, along with my Republican colleague Mr. 
Steube. This measure has also been endorsed not only by Ms. 
Petraeus and Mr. Keach, but also endorsed by the Veterans of For-
eign Affairs, the American Legion, Disabled American Veterans, 
among others. 

I appreciate this opportunity to discuss ways in which we can re-
form our bankruptcy system to better serve people and small busi-
nesses that are facing financial hardship. No one wants to turn to 
bankruptcy, and we should ensure that these systems effectively 
help people rescue their financial lives. 

I am especially pleased to have the opportunity to discuss my 
bill, the HAVEN Act, which I introduced, as I said once before, 
with my Republican colleague Congressman Steube. This bill would 
help veterans qualify for bankruptcy relief by excluding their VA 
and Department of Defense benefits from the calculation of their 
income, as it is already done with Social Security disability pay-
ments. 

This small change will help veterans who are most in need, and 
no one should ever be penalized for the payments they receive for 
their injuries resulting from their brave service to our country. I 
am proud to support this bipartisan bill and to discuss it with you 
today. 

Mr. Keach, I will turn to you, if you will. Can you think of any 
reason why Social Security benefits should be treated differently 
than VA or Department of Defense benefits for bankruptcy income 
calculations? 

Mr. KEACH. The ABI can’t think of any reason why that should 
be true. We fully support the HAVEN Act. We, frankly, are of a 
belief that the inclusion of these benefits for our veterans in dispos-
able income calculation was an error, and that error should be cor-
rected. This bill would do that. 

Ms. MCBATH. Thank you very much. 
Ms. Petraeus, in your written testimony today, you cite a study 

indicating that 125,000 veterans filed for bankruptcy in 2017. The 
study also found that although veterans comprise only 10.3 percent 
of the population, they make up 14.7 percent of Chapter 7 debtors 
and 15 percent of Chapter 13 debtors. 

Why is it important for veterans to be able to access Chapter 7 
bankruptcy rather than counting their benefits as income and po-
tentially making only Chapter 13 bankruptcy relief available for 
themselves? 

Ms. PETRAEUS. Thank you for the question. 
I must say this has been an education for me on bankruptcy. 

Chapter 7 is the equivalent of a fire sale. Everything must go. You 
dispose of your assets, and then you walk away, freed of your obli-
gations. 

Chapter 13 is a whole other thing, where you end up paying for 
3 to 5 years. You have to set up a payment plan. Frankly, for many 
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of these veterans, they don’t have a whole lot of money to start 
with. If they end up having to even take their disability pension 
and apply it to their payment plan, they have got almost nothing 
left. 

The military leads a very mobile lifestyle. I, myself, moved 24 
times in 37 years while my husband was on active duty. The 
spouse unemployment is a very significant issue for the military, 
which means they have not had a spouse who has had the oppor-
tunity to build a career or to have a very significant income. When 
you add in disability, that spouse may now be a full-time caregiver 
as well. 

So, they just don’t have a lot of money, frankly, and to, again, 
take away their pension and apply it to a payment plan is just pu-
nitive. I can’t imagine that that was really intended. 

Ms. MCBATH. Thank you. One more question. 
Based on your many years of experience working with service 

Members and veterans dealing with financial challenges, why do 
you think so many veterans are seeking bankruptcy relief? 

Ms. PETRAEUS. Again, some of it is just a part of the life they 
have led. The military is not a place where you get rich. It is very 
meaningful service. I was lucky enough to live in that community 
my whole life. They do it for the best of reasons. But, they tend 
to have lower income as a group. 

A significant number of them do have issues after serving that 
may impact their ability to get or to keep a job. I will also say they 
are not exempt from the student loan crisis. Even though they have 
the GI bill, a surprising number of veterans have significant stu-
dent loans, in many cases because they have been targeted by un-
scrupulous for-profit colleges that have marketed to them. 

They have spent not only their GI bill, but then taken out pri-
vate student loans to fund what in many cases is a fairly worthless 
education. So, they have a lot of the same issues. They have a mo-
bile lifestyle, and they don’t have a good income to start with. So, 
when they get out of the military, that may put them in a very 
shaky financial situation. 

Ms. MCBATH. Thank you so much for your service, and thank 
you so much for your testimony. 

Ms. PETRAEUS. Thank you. 
Ms. MCBATH. I am out of time. 
Mr. CICILLINE. I thank the gentlelady for yielding back. 
I now recognize myself for 5 minutes. Thank you again to our 

witnesses that have participated in today’s hearing. 
Ms. Petraeus, thank you for your work and the passion with 

which you bring to this important work. We all recognize the cur-
rent system that creates or provides or exempts, I should say, So-
cial Security benefits from the law’s current definition of current 
monthly income for purposes of determining eligibility for con-
sumer bankruptcy relief. 

While at the same time disability benefits from the Veterans Ad-
ministration and the Defense Department are not, seems to make 
very little sense to anyone. I am just wondering if any of the wit-
nesses on the panel today can think of any good reason for this dis-
parate treatment? 

[No response.] 
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Mr. CICILLINE. Okay. The record should reflect that no witness 
saw them. I thank you again for your advocacy for this important 
bill. 

I want to just turn now to the student loan bankruptcy. I 
misspoke in my opening statement when I indicated that student 
loan debt is at $1.5 trillion and will be at $2 trillion by 2022. I 
think I said billion by mistake. 

For me, sort of in line with what Ms. Jayapal said earlier, when 
we talk about this gaming the system, it is fair to say the system 
is gaming young people. That the system right now forces young 
people to go into tremendous debt with really no ability to get out, 
and the consequences for that on the individual borrower, as well 
as our economy broadly, is enormously significant. 

I want to just respond to a question that was raised earlier about 
how do we make sure young people aren’t just gaming the system? 
There was—Mr. Rao, made references to this report. The GAO 
study found that only a fraction—in fact, I’ll summarize the GAO 
findings. 

First, the general default rate on educational loans is approxi-
mately 18 percent. Of that 18 percent, 3 to 4 percent of the 
amounts involved are discharged in bankruptcy cases. Thus, ap-
proximately 0.5 to 0.25 of 1 percent—0.5 of 0.25 of 1 percent of all 
matured education loans are discharged in bankruptcy. This com-
pares favorably with the consumer finance industry. 

So, there wasn’t a problem of young people gaming the system. 
It was 0.5 or 0.25 of 1 percent. You must wonder what resulted in 
the creation of this undue hardship standard. In addition to there 
being no evidence that it is necessary, Mr. Rao, why has this stand-
ard been difficult to administer, and why has this undue hardship 
application kind of varied from case to case? What does that mean 
for kind of this system overall? 

Mr. RAO. Yes, Chair Cicilline. As I mentioned in my statement, 
it is just not a viable way to approach the student loan problem. 
The cost alone—so there is the issue of the vagueness of the stand-
ard and the fact that judges apply it in different ways and the fact 
that it has been interpreted by the circuit courts to apply a very 
strict standard. 

Even putting that aside for the moment, the system requires that 
there be a litigation. We are talking about the consumers who 
would be most eligible for an undue hardship could barely pay for 
the cost to file the underlying bankruptcy case, let alone tens of 
thousands of dollars to fund contested litigation. 

The Department of Education fights these cases very hard, as 
well as the contractor that is hired by them, ECMC. So, it is just 
not happening. People aren’t getting undue hardship discharges. 

Mr. CICILLINE. Many of my colleagues in this hearing have ref-
erenced our additional responsibility to figure out how we make the 
cost of higher education affordable and accessible, and we are deal-
ing today with some of the symptoms of a system that is broken, 
where people are accumulating enormous debt and are unable to 
pay it. 

We have to do both. We have to address this question, but we 
also have to deal with kind of the source of the problem in a dif-
ferent Committee with different legislation. 
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I really want to thank you because this is a very serious issue. 
We hear about it all the time from young people and from families. 
I hear about it every day from my sister, who has two children who 
just finished school and are saddled with enormous student loan 
debt. We hear this wherever we go. So, these are important bills 
that we intend to move. 

The last issue I want to just raise is a slightly different issue, 
and that relates to Chapter 7 bankruptcies. Trustees Act as a fidu-
ciary appointed by the Justice Department to ensure that debtors 
comply with various requirements, including filing documents with 
the court and surrendering their nonexempt assets for liquidation, 
along with other essential responsibilities. 

The fee for trustees is paid by debtors, and in addition to paying 
for legal representation and compulsory debt counseling, debtors 
must also pay a $335 fee to file for Chapter 7 bankruptcy. The 
Chapter 7 trustees receive just $60 of this filing fee, a compensa-
tion level that has not been adjusted in 25 years and the only 
method of compensation in more than 90 percent of Chapter 7 
cases. So, this is a significant problem. 

It is an understatement that increasing Chapter 7 trustees’ com-
pensation is long overdue. Everyone recognizes that. 

Mr. Rao, you previously testified in favor of adjusting this prob-
lem to resource the funds outside of steep increases in consumer 
debtor filing fees. What are some of those sources, and what are 
some other ways to reduce consumer debtors’ burdens in bank-
ruptcy while also addressing this sort of unfairness of the $60 fee, 
which has been unchanged for 25 years? 

Mr. RAO. Yes, Chair Cicilline. Trustees are also compensated by 
the assets which are sold in a bankruptcy case, and there is a cer-
tain percentage that are in the Bankruptcy Code as to how much 
of a percentage of the asset that they are able to receive as a com-
mission. 

Our proposal would be to adjust those cutoffs so that they would 
receive higher amounts in those asset cases through the commis-
sion on the sale of assets. 

The other way to approach the problem, the opposition that we 
have had to the bills that have been introduced is that they focus 
solely on having debtors pay for the increased compensation 
through filing fees. The other possibility is to make it possible so 
that there are savings for consumers in reducing some of the filing 
requirements so that there is less burden on them in filing the 
case, and then possibly there may be that they could share some 
of the costs through an increase in filing fee, but only if there is 
a compensating reduction in their cost of access to the bankruptcy 
system. 

Mr. CICILLINE. Thank you. 
With that, I think there are—no, sorry. I just want to make sure 

I properly close the hearing. 
First, I want to say thank you to the witnesses for this incredibly 

useful testimony. It will inform and guide our work. 
I ask unanimous consent to include a number of letters and 

statements in the record regarding proposed measures to address 
issues in our Bankruptcy Code—two statements from the American 
College of Bankruptcy, one endorsing the Family Farmer Relief Act 
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and the Small Business Reorganization Act, one supporting the 
HAVEN Act, and a statement from the Association of Young Amer-
icans endorsing the Student Borrower Bankruptcy Relief Act. 

Without objection. 
[The information follows:] 
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Mr. CICILLINE. This concludes today’s hearing. Thank you again 
to our distinguished witnesses. 

Without objection, all Members will have 5 legislative days to 
submit additional written testimony—sorry, additional written 
questions for the witnesses or additional materials for the record. 

Without objection, this hearing is adjourned. 
[Whereupon, at 12:03 p.m., the Subcommittee was adjourned.] 
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