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summary

With the return to power of the Taliban in August 2021, many inside and outside
Afghanistan anticipate the reintroduction of the type of autocratic, Islamist gov-
ernance that marked the Taliban’s rule from 1996 to 2001. But might Taliban atti-
tudes to governance have evolved since they were driven from power after 9/11?
Is there an opportunity for actors within both Afghan society and the international
community to engage with the Taliban in the search for possible compromises
between what the Taliban regard as a “true Islamic system” and the relatively
liberal 2004 constitution?

As they were in the 1990s, the Taliban are committed to establishing a govern-
ment consistent both with canonical theories from the medieval Islamic tradition
and with the modern Islamist project of creating an Islamic state. Yet the Taliban
movement itself appears to contain diverse views about the forms that an Islamic
order might take. Furthermore, Islamic constitutions in other countries, as well

as previous Afghanistan constitutions, provide very different models, as well as

insight into possible future evolutions.

So far, Taliban leaders have not articulated a clear vision of how they plan to struc-
ture the state. They have softened their traditional rhetoric on some issues, such
as girls’ education, but have cautioned that implementation of policy commitments
requires security, resources, and time. Some observers have expressed guarded
optimism that the Taliban can be persuaded by interlocutors from the international
community and from Afghan civil society to establish a government that differs
subtly, but significantly, from that which they built during their first time in power

and to retain or refashion at least some elements of the 2004 constitutional order.

Sensitive engagement, coupled with leverage involving foreign aid and inter-
national recognition, might encourage the Taliban to adopt a hybrid order that
gives the general electorate more say and to respect internationally recognized
human rights, at least in part. Engaging the Taliban on these issues will be ex-
tremely challenging, but if negotiators understand the paradigm through which
the Taliban see the world, and if they are able to translate their requests into

an Islamic paradigm that is informed by classical texts and the example of other
modern Islamic states, then the Taliban might be convinced to move away from

some of the most authoritarian and illiberal aspects of their first regime.



Khalil Haggani speaks in Kabul on August 20, 2021. Before the city fell, Haggani appeared at a mosque to establish Taliban authority. When the Taliban
declared a caretaker government, they appointed many loyalists, including Haggani, from their rule in the 1990s. (Photo by Victor J. Blue/New York Times)

INntroduction

With the fall of the internationally recognized, elected
Afghan government in August 2021, Afghanistan is fac-
ing a period of great uncertainty. It is once again under
the control of the Taliban, the Islamist movement that
ruled Afghanistan between 1996 and late 2001. During
those five years, which the Taliban refer to as the “First
Emirate” or the “Islamic Emirate,” the Taliban governed
autocratically without ever formally enacting a constitu-
tion. After the Taliban were forcibly removed from power
in 2001 by a coalition of Afghans supported by a US-led
coalition of foreign military allies, most Afghans appear
to have embraced the new government’s vision for a far
more democratic and liberal constitutional order, one
that informs many provisions of the 2004 Afghan consti-
tution. Over time, however, chronic mismanagement by
the governments elected under the 2004 constitution
sapped popular support for those governments. This

created room for the Taliban to regroup, capitalize on
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distaste for the government in power, wage an armed
insurgency, and eventually return to power. For some
Afghans and for countries that champion democracy
and human rights, there is now great concern about
what type of government the Taliban will establish. Will
they reestablish the First Emirate? Or will they create a
modified form of government—and if so, what sorts of

modifications will they make?

After their ouster in 2001, the Taliban repeatedly admit-
ted that they made some “mistakes” while they were

in power, but they never specified how their approach
to governance would change if they were to return to
power. Not accepting the legitimacy of the 2004 con-
stitutional order, they clearly do not intend to govern
according to the terms of that document. What type of
new constitutional order they intend to establish, howev-

er, is still mysterious. Although they have reiterated that
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Important constituencies within Afghanistan ... are already clamoring for the Taliban to clarify the
nature of the state that they now intend to impose and seeking guarantees that at least some of the
democratic and liberal elements of the previous constitutional regime will be retained.

they do not intend to govern exactly as they did before,
they have also said that, as in the past, they will exercise
power according to the mandates of Islamic law, the sha-
ria. By themselves, however, such statements do little to
spell out the Taliban’s plans for governing their country.
Muslims over the centuries have disagreed deeply about
what the sharia requires, and they continue to disagree
today. Among the self-styled “Islamic states” around the
world today, one finds very different approaches to reli-

gious interpretation, democracy, and fundamental rights.

Important constituencies within Afghanistan, including
religious minorities and liberal civil society groups, are
already clamoring for the Taliban to clarify the nature of
the state that they now intend to impose and are seeking
guarantees that at least some of the democratic and lib-
eral elements of the previous constitutional regime will be
retained. The international community is also trying to un-
derstand the Taliban’s constitutional vision, and many are
asking the Taliban for promises of respect for democratic
and liberal norms. Some important countries that sit on
the UN Security Council or that could provide Afghanistan
with desperately needed foreign aid have suggested that
they are prepared to condition recognition or aid for the
new regime on actions that demonstrate the Taliban’s
commitment to abide by those norms. As of December
2021, the United States, the European Union, and some
of Afghanistan’s regional neighbors are continuing to hold
talks with Taliban representatives in Doha, Qatar. The
United States is demanding that the Taliban take steps to
“form an inclusive and representative government.”' The
US leverage for achieving serious Taliban political or con-
stitutional concessions is limited, but so far Washington

is withholding recognition of the Taliban government (in
forums such as the United Nations) and continues to hold
Afghan government assets that the Taliban are seeking
to access. US policy on these questions is not fixed at this

point, and the Taliban themselves are also still working to

form and formalize their governing structure. This dy-
namic and fluid situation, along with the Taliban’s cagi-
ness about what sorts of compromises they are willing
to contemplate, creates challenges, but it also presents
opportunities for those who would like to engage pro-
ductively with the Taliban on the shape of government in

Afghanistan going forward.

The Taliban’s unwillingness (as of February 2022) to
provide details about their plans may reflect uncertainty
and internal debates about how far they should depart
from their previous pattern of governance and, in par-
ticular, about whether they are willing to retain any of
the democratic and liberal aspects of the 2004 consti-
tution. Alternatively, their caginess may simply reflect
an understanding that their vision for the state would
be unacceptable both to some groups in Afghanistan
and to foreign countries that they need if they are to
receive international recognition and much needed do-
nor aid. In other words, it may indicate a willingness to
compromise, up to a point, regarding the type of state
they establish. They might be willing, albeit begrudg-
ingly, to establish a government other than the one that
they would ideally want as long as the alternative falls
within the range of what they deem to be a “sufficiently
Islamic” approach to governing. Whatever the reason
for the Taliban’s ambiguity to date about their consti-
tutional vision for Afghanistan, it suggests that if liberal
actors in Afghanistan and their allies in the international
community are willing to engage seriously and sensi-
tively, there may be opportunities to open productive
discussions with the Taliban regarding the nature of the
state they are going to establish or the type of constitu-

tion they will draft.
Anyone hoping to engage with the Taliban in an effort
to encourage a new constitutional order that retains

some of the democratic and liberal elements of the

PEACEWORKS | NO.183



order established under the 2004 constitution must
understand the roots of the Taliban concerns about
the legitimacy of that constitution and of the Afghan
government that was formed under it. They must also
engage sensitively and respectfully with the Taliban’s
claim that its government from 1996 to 2001 represents
an authentic realization of classical Islamic political the-
ory and, conversely, that the government established
under the 2004 constitution failed to satisfy even a
minimal threshold for an Islamic system. Drawing on
classical Islamic legal theory, on the historical under-
standing of classical theory by Afghan governments
over the years, on the writings of modern Islamist
thinkers, and on the constitutions of numerous contem-
porary Islamic states, one can engage with the Taliban
on these points and can challenge some of their
conclusions while accepting that their core beliefs are
nonnegotiable. Notwithstanding the Taliban’s concerns,
it is possible to argue in good faith that the current
constitution actually does satisfy minimal standards of
Islamic legitimacy, as those have been understood his-
torically in Islamic societies, including Afghanistan. This
case will have to be made carefully, however. Those
who wish to engage with the Taliban on the shape of
Afghanistan’s constitutional future must be prepared

to articulate a vision for a future Afghan constitutional
order that reflects the Taliban’s demands for a gov-
ernment that articulates its legitimacy more clearly in
classical Islamic terms—borrowing, perhaps, from other

Islamic governments in the contemporary world.

For those actors—Afghan or international, state or non-

state—that are willing to shoulder the challenge of negoti-
ating with the Taliban on these issues, this report provides
information, contextualization, and recommendations. The

report’s first section analyzes Taliban communications
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(especially ones produced recently) to identify the core
Taliban attitudes toward the legitimacy of a constitutional

order from a doctrinal religious perspective.?

The second section contextualizes the Taliban’s polit-
ical philosophy in light of four kinds of texts that have
shaped that philosophy. First are the classical Islamic
legal and political texts to which the Taliban explicitly
look for inspiration. Second are the numerous Afghan
constitutions adopted since 1923, each of which repre-
sents an attempt to create an Islamically legitimate gov-
ernment order that is acceptable to the Afghan people.
The Taliban explicitly claim to have studied these texts
and to have drawn lessons from them. Third are the po-
litical writings of influential postcolonial Islamist thinkers
from whom some of the movement’s leadership appears
to have drawn inspiration. Fourth are the constitutions in

other contemporary self-styled Islamic states.

The third and final section identifies possible areas of
tension, flexibility, or room for maneuver in Taliban doc-
trine and offers suggestions for how actors that engage
the Taliban can work within those areas to find possible
compromises between the Taliban’s vision of “true”
Islamic governance and liberal democracy. The section
looks first at the question of the structure of govern-
ment and then at women'’s rights, minority rights, and
the right of freedom of expression. Above all, however,
anyone who wishes to encourage the Taliban to depart
from the model adopted by the First Emirate must present
its alternative as one that honors classical Islamic and
traditional Afghan approaches to governmentin a
manner that addresses the needs of a modern state. If
this seems like an impossible task, it may be encourag-
ing to remember that other modern Islamic states have

conducted just the same sort of balancing act.



Taliban Demands for a
“True Islamic System”

Muslims around the world have always understood
Islam as a religion profoundly concerned with ethics. All
Muslims look for ethical guidance in the Islamic scrip-
tures: the Quran and the collection of hadith literature.
As Islamic history makes clear, however, these texts

can be approached in different ways.

From the ninth through the nineteenth centuries, Sunni
Muslims agreed that these texts should be interpreted
by scholars with deep training in a complex method of
interpretation. Sunnism developed four main schools of
legal interpretation: Hanafi, Maliki, Shafi‘i, and Hanbali.
Scholars of each school combined textual reasoning
and precedential reasoning; each school started with
different precedents and each developed, over time,
its own, unique interpretation of God’s command.
Sunnis recognized (and continue to recognize today)
each of the four school’s interpretations as plausible.3
Every Muslim ruler could select for himself an official
school to be used in his courts’ judicial decisions. But
where a ruler did not impose a rule upon his subjects,
Sunni Muslims could choose to follow whichever Sunni
school they preferred and could ask to have decisions

rendered according to the school of their choosing.*

In the modern era, however, some Sunni Muslims have
come to question the classical approach to Islamic
legal reasoning. They have suggested that modern
Muslims should reengage with the scriptures in a new
way and should develop new understandings of God’s
commands. These “modernist” Muslims do not feel that
they need to defer to the interpretations developed

in the past by any of the classical Sunni schools or to

interpretations developed today by classically trained

scholars who issue opinions in the name of a particular
Sunni school. Modernists come in many stripes.®* Some
develop interpretations of God’s law that resemble,

in many respects, the teachings of classically trained
Sunni scholars. Others, however, develop interpreta-
tions that depart significantly from those teachings. In
some cases, they are quite tolerant of Shia practices. In
other cases, they embrace liberal rights and principles.
Not surprisingly, modernists have aroused the ire of
Sunni Muslims who continue to embrace the classical
approach to Islamic law. Those “neotraditionalists”
accept the authority of classically trained scholars and
think that every Muslim ruler and every citizen must
select one school to follow and defer to the inter-
pretation of God’s law taught by the contemporary
representatives of that school. The Taliban are explicit
about their neotraditionalist commitments and about
their belief that Islam, properly interpreted, is Islam as
developed by classically trained scholars who interpret

law according to the Hanafi school.®

This section of the report reviews a variety of Taliban
texts and pronouncements that voice the movement’s
objections to the 2004 constitutional order and desire
to replace it with a “true Islamic system.” It should be
noted, however, that the Taliban is a broad move-
ment that is home to a diversity of views on models

of governance. Uncertainty about what, if anything,
constitutes the “official” Taliban perspective is accentu-
ated by the fact that most of the public proclamations
referenced in this section were published in the con-
text of an ongoing conflict and were probably aimed
at a variety of constituencies, including the Taliban’s

own fighters and commanders, the Afghan people,
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Under the Taliban, there has been a campaign to remove artworks from all aspects of life, including by painting over street murals, such as these in
Kabul on October 29, 2021, in an attempt to make society “more Islamic.” (Photo by Kiana Hayeri/New York Times)

the government of Afghanistan, and the international
community. Nevertheless, a review and comparison
of multiple Taliban texts will at least reveal the broad

outlines of Taliban thought on a number of key issues.

THE ILLEGITIMACY OF AFGHANISTAN’S
POST-2001 CONSTITUTIONAL ORDER

The Taliban have long maintained that the twin funda-
mental aims of their armed struggle are the withdrawal
of international forces and the establishment of a true
Islamic system. The Taliban see these two aims as
inextricably linked and nonnegotiable. The Taliban have
always claimed that post-2001 constitutional governance
was fundamentally illegitimate due both to the manner
by which it came into existence and to the fact that it was
insufficiently Islamic. A similar view has been adopted to-
ward the still extant (though effectively suspended) 2004

constitution of the Islamic Republic of Afghanistan.

USIP.ORG

In a March 2020 commentary on the political order in
Afghanistan before and after the fall of the Taliban’s
First Emirate, the Taliban presented a theological expla-
nation for their position regarding the illegitimacy of the

then ruling government:

Prior to the American invasion, there existed in Afghanistan
a sharia system and a religiously legitimate amir who had
announced the Emirate with the oath of allegiance of fifteen
hundred Islamic scholars. Subsequently, the arrogant
unbelievers of the world led by the Americans invaded
Afghanistan with the assistance of a number of our unworthy
Afghans and with this the rule of the Islamic Emirate was
driven back. However, from the perspective of sharia, the
religiously legitimate amir is not considered to have been
legally deposed as a result of invasion. . . . [AJccording to the
principles of the sharia, the legitimate ruler remained in place

after the American occupation and the Emirate continues’



The Taliban have regularly stated that, under Islamic
law, its First Emirate was never vanquished but went
into abeyance. By inference, the only Islamically just
and legitimate outcome of the conflict and the only
means to restore a true Islamic system is the reinstitu-
tion of a Taliban First Emirate. If the Taliban continue
unreservedly to embrace this position, the scope for
inclusive government and a relatively expansive role

for women in public life will be limited.

ESSENTIAL ELEMENTS OF A

“TRUE ISLAMIC SYSTEM”

The Taliban have now effectively reestablished their
emirate and have a monopoly of power, despite pre-
vious assurances by Taliban leaders that they did not

necessarily seek such a monopoly.®

If the Taliban are willing to depart at all from the First
Emirate model, the question is what sorts of alternative
government structure they might create. To try to an-
swer this question, it is helpful to examine the Taliban’s

position on four interrelated issues:

« The constitutional commitments necessary to estab-
lish legitimate Islamic governance

« The structure of a legitimate Islamic government

« The mechanisms for governmental accountability in
a true Islamic system

- Individual rights and duties under a true Islamic system

Constitutional Commitments Necessary to
Establish Legitimate Islamic Governance
According to the Taliban, the 2004 constitution has two
fatal flaws. First, it is a foreign imposition. Concern about
its origins appear clearly in Taliban statements such as that
issued at the International Pugwash Research Conference
in Qatar in May 2015: “The present Afghan constitution is
not acceptable as it has been copied from the West and
was prepared under the shadow of B-52 jet fighters. The
articles are unclear and contradictory and are imposed on
the Islamic society of Afghanistan.”® Second, the Taliban

consider the 2004 constitution to be insufficiently Islamic.

Taliban concerns about the substance of the 2004
constitution are laid out in a lengthy June 2018 opinion
piece® The author posits that the 2004 constitution

is not only “foreign,” it is also un-Islamic and menda-
ciously designed to facilitate secularism and moral
degradation in Afghanistan. Acceptance of the 2004
constitution threatens the universal necessities of the
sharia, namely, the preservation of religion (din) and

lineage (nasl).

The author first complains that the 2004 constitution
omits the foundational Islamic concept that all sovereign-
ty belongs to God: “The fundamental principle of Islam
has been consciously and very skillfully removed com-
pletely from the constitution. In its place, the door has
been open to the aims, beliefs [of secularism].” According
to the author, the sovereignty of God must be the foun-

dational normative commitment of the constitution.

Second, the author decries that fact that the 2004 con-
stitution fails to establish God’s commands as the basis
of all law and policy in the state. Instead, the democrat-
ic commitment in Article 6 allows the government to
apply rules and regulations that reflect the discretion
of humans elected to legislative or executive office, a
line of reasoning that other Taliban affiliates also com-
monly employ! On the author’s reading, the failure of
the 2004 constitution to give absolute primacy to the

sharia is fatal to the religiosity of society:

Public sovereignty consists of implementing the consti-
tution. Because the public ruler applies the rules of the
constitution, real obedience is to the constitution. Public
sovereignty is constrained by the constitution. According
to leading Islamic scholars, the fundamental basis for a
state—to which there is obedience—to be Islamic is that
the commandments of God Almighty distinguish and
decide between what is legitimate and illegitimate. . . . If
the axis of the constitution was that “the sovereignty of
God Almighty is supreme and implemented,” then the
government could be called Islamic. If what is legitimate
and illegitimate is decided upon the views and intellect of

his creations, then the government is un-Islamic.
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The 2018 article asserts explicitly that the commitment

in Article 6 of the 2004 constitution to the realization of
democracy is inherently in tension with Islamic principles
and risks engendering irreligiosity in the country: “The
door to domination by the disbelievers and usurpation of
public sovereignty is opened by Article 6 of the consti-
tution. By this path, they penetrate public sovereignty
with the aims, beliefs, and traditions of the disbelievers,
which have afflicted the pure Muslim society of Afghans

with innumerable corruptions.”

This statement reflects a tendency for some Taliban—
and some other modern Islamist thinkers—to place
Islamic principles and “Western” democratic theory in
binary opposition. Such thinkers present democratic
theory as resting on a corrupt notion of limitless
popular sovereignty. However, many other contem-
porary Islamists around the world have retreated from
the absolutist claim that democracy is incompatible
with Islamic governance. They have tried to articulate
visions of a state in which democratic institutions are
embraced and many government policies are to be
decided through democratic institutions and proce-
dures, with the crucial qualification that the discre-
tion of a democratic majority must be constrained to
ensure that the democratically elected government
never violates (or permits its citizens to violate) core
principles of Islamic ethics. Such thinkers propose
Islamic democracies in which majorities are given
significant power over government decision-making,
but in which the government is constrained to respect

true Islamic values.

It is not clear if the author of the 2018 article is re-
jecting entirely the possibility of a legitimate Islamic
democracy. If the Taliban do accept the possibility,
however, they would accept it only if the boundaries
of democratic discretion are constitutionally identi-
fied and policed by institutions that can be trusted
to interpret Islam and prevent majoritarian pressures
permitting (or even requiring) un-Islamic behavior. To

this end, it is apparently insufficient for the Taliban that
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Article 3 of the 2004 constitution states that “no law
shall contravene the tenets and provisions of the holy
religion of Islam” and that Article 130 provides that ac-
tivities not regulated by legislation shall be governed
by the rules of Hanafi jurisprudence (with a carve-out
provision in Article 131 for the courts to apply Shia

[Ja fari] jurisprudence in cases involving family mat-

ters for followers of Shiism).

The Taliban will likely make significant changes to the
commitments that are made in the 2004 constitution
and have already suggested that there should be a
significant role for Islamic scholars— impliedly of the
Hanafi school—in drafting a revised constitution.” At a
minimum, the Taliban are likely to give greater primacy
to sharia law—perhaps making clear that the state’s
primary commitment to respect Islam trumps all other
constitutional commitments. Arguably more impactful
though, the Taliban are likely to specify that a consti-
tutional commitment to respect Islamic law means a
commitment to respect Islamic law as taught by the
Hanafi legal school. This clarification was included in
many previous Afghan constitutions and in the Taliban’s
own draft constitution, which was prepared in 1998 and

eventually published in 20053

The Structure of a Legitimate

Islamic Government

Taliban commentaries, including those of their current
leader, emphasize that a true Islamic system requires
a dominant leader in the scholar-statesman mold of
classical Islamic jurisprudence. An entire section of the
current Taliban leader Hibatullah Akhundzada’s 2017
book, Instructions to the Mujahidin from the Amir al-

Mu’minin, focuses on this need*

The necessity for a male ruler from the Hanafi School.
One work of theology cited by Hibatullah Akhundzada is a
classical Hanafi text by the medieval scholar al-Nasafi

(d. 1142 CE). A-‘aqga’id al-nasafiyya is repeatedly re-
ferred to in Taliban texts on the role and attributes of a

leader, as is the most famous premodern work of Islamic



constitutional law, the Abbasid-era judge and schol-

ar al-Mawardi’s (d. 1058) al-ahkam al-sultaniyya [The
Ordinances of Government], particularly its proposition
that the ruler’s primary duties are to “guard the faith” and
execute sharia judgments. This latter work has been cited
by Taliban sources as the “fundamental authority” on

questions of constitutional jurisprudence®

Following such texts in practice would require that
significant legislative and executive power be placed in
the hands of a male Muslim leader who is able to per-
form both spiritual and material functions in the manner
described by medieval jurists. The requirement that the
president be Muslim is already enshrined in the 2004
constitution (Article 62); however, the Taliban may en-
shrine a constitutional requirement that the head of state
be male and not just Muslim but a follower of the Hanafi

school (as suggested in the Taliban’s draft constitution).

Selection of the ruler by the “People Who Loose
and Bind.” The Taliban never had to deal with the
challenge of electing a new leader during the First
Emirate; Mullah Mohammad Omar was already recog-
nized as the Taliban amir when the Taliban conquered
Kabul in 1996, and he remained the unquestioned
leader of the movement after 2001. Nevertheless,
their descriptions of the appointment of all three
Taliban supreme leaders always refer to selection by
the so-called People Who Loose and Bind (Ah/ al-hall
wa’l-‘aqd), with that ruler’s selection confirmed by

the pledge of obedience (bay ‘a)® Taliban texts cite
classical works, including Ibn Nujaym al-Hanafi’s (d.
1561) Al-bahr al-ra’iqg and lbn ‘Abidin’s (d. 1836) Radd
al-muhtar, as evidence that these are the two funda-

mental conditions of a leader’s legitimacy.”

The People Who Loose and Bind is an ambiguous
and underdetermined categorization. Islamic tradition
refers to the electors of the ruler by this collective
title, but their identity was always vague and subject
to the particulars of time and place. This amorphous-

ness is reflected in the Taliban’s own descriptions of

the People Who Loose and Bind, those whose bay ‘a
legitimizes a leader. Different Taliban statements de-
scribe the members of this group in different ways: as
eminent individuals, Islamic scholars, prominent leaders
of the jihadi and other national figures, da gaumuno
mishran (tribal or ethnic leaders or elders), and ashraf-
ow-mukhawar (persons of nobility and prominence).
Each of these categories could be interpreted widely
or narrowly. For instance, da gaumuno mishran could
conceivably encompass elders of all tribes and ethnic

groups in Afghanistan.

The People Who Loose and Bind could, in theory, be
interpreted in an inclusive way and could even con-
ceivably leave the power of appointing a leader to

the population of Afghanistan. However, some Taliban
leaders have, on occasion, indicated that they do not
favor a one-citizen, one-vote system to choose a lead-
er, as illustrated by the following 2012 statement from
spokesperson Zabih Ullah Mujahid that was repub-
lished in 2020.

As for the issue of general elections, in Islam the votes

of the people who speak and understand are worthy of
respect and deference because the establishment of gov-
ernance and the question of the choice of a leader is an
extremely important and complex issue. It requires much
thought and consideration and the distinction between

good and bad which unqualified people cannot make.®

It remains unclear whether the Taliban administra-
tion will elect leaders by a small group of the People
Who Loose and Bind and, if so, how they will want
the members of this electing body to be selected.
This ambiguity is particularly noteworthy in light of the
fact that secondary sources have indicated that other
options suggested by some Taliban representatives
in unofficial communications include a loya jirga (i.e., a
national shura, or consultation).® If the Taliban were to
establish a more representative system for selecting
future heads of government and heads of state, they
will have to adopt a capacious definition of the People
Who Loose and Bind.

N}
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Taliban scholars have suggested that a leader has a religious obligation of accountability and that he
must make and fulfil two promises of dutifulness: one to God, the other to the people he is to rule.

Issues Regarding Government Accountability
Taliban writings describe as a sacrosanct obligation
obedience (ita ‘at) to leaders selected by the People
Who Loose and Bind.?° If the People Who Loose and
Bind are defined in a narrow way—meaning that the
choice of a leader falls to a small group of elites—then
leaders in the Taliban’s proposed system of govern-
ment may be largely unaccountable to the public as a
whole. If that is the case, how would the populace in
the Taliban’s true Islamic system hold their government

to account?

Taliban scholars have suggested that a leader has a
religious obligation of accountability and that he must
make and fulfil two promises of dutifulness: one to
God, the other to the people he is to rule. According
to them, a leader’s failure to fulfil his attendant duties
will condemn him to hell.?' Elsewhere, Taliban texts
focus on the reciprocal duties between the state and
the population to maintain piety, stability, law and
order, fidelity, and correct behavior in commercial
practices as a means of ensuring societal welfare

and individual well-being in this world and the next.

In so doing, they reflect a belief in the need for the
state and society to preserve the five universal human
necessities that represent the objectives of the sharia:
religion (din), life (nafs), lineage (nasl), intellect (‘aql),

and property (ma/).??

These positions may reflect an embrace of the modern
Islamic political notion (discussed on pages 24-25) that
leadership or governance is a pact between a principal
(the Muslim community, the umma) and an agent (the
ruler) for the latter to execute the former’s obligation to
implement divine law in the world. It may also reflect

a modern reimagination of the traditional Islamic legal
obligation of all Muslims to hold each other accounta-
ble by “commanding right and forbidding wrong” (al-

amr bi’l ma ‘ruf wa nahy an al-munkar).?® This concept
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was explicitly invoked by a now reestablished ministry
(its name is sometimes translated as the “Ministry for
the Promotion of Virtue and Prevention of Vice”), which

was central to the Taliban’s First Emirate.

During the First Emirate, this ministry evinced, in theory,
a commitment to the concept of “commanding right”
as an individual obligation for every Muslim and thus
as a reciprocal obligation by which government de-
manded proper behavior from its citizens and citizens
demanded proper governance from their rulers. In
practice, though, the ministry during the First Emirate
focused primarily on ensuring, often coercively, the
first prong of the reciprocal obligation and far less on
ensuring that government officials acted in accordance
with traditional Islamic notions of good governance.
Taliban texts acknowledge failings with respect to the
heavy-handedness with which officials held private
citizens “accountable,” but they do not admit to the lack
of a reciprocal mechanism to hold government officials
accountable.?*

As discussed below (see pages 13—14), Taliban com-
mentaries on freedom of expression hold up as Islamic
the right of the weak to demand entitlements from the
dominant. In some Islamic thought and also in some
Islamic constitutional regimes, the rights to criticize the
government and even to sue officials are considered
essential to true Islamic governance and are recog-
nized as constitutional rights implied by a provision re-
quiring the state to respect Islamic values.?®> However,
it remains unclear what, if any, mechanism the Taliban
envisage for ensuring the right of citizens to identify
official wrongs and seek redress, whether they see this
as falling within the remit of the reestablished Ministry
of Commanding Right and Forbidding Wrong (al-amr
bi’l ma ruf wa nahy an al-munkar), or whether they think
that the institutions created to uphold that principle

should be restructured to protect those rights.



Afghan girls listen their teacher at Tajrobawai Girls High School in Herat on November 25, 2021. Most high school girls in Afghanistan are forbidden
to attend class by the country's Taliban rulers, but one major exception are those in Herat Province. (Photo by Petros Giannakouris/AP)

Individual Rights and Duties

The Taliban have issued a variety of public statements
in recent years concerning their position on key rights
for those governed under a future Islamic system and
key duties of a government that is tasked with protect-
ing those rights These pronouncements reveal some
evolution in their attitudes toward women'’s rights, free-
dom of expression and the press, and minority rights;

but considerable ambiguity and uncertainty remain.

Women'’s rights. The Taliban’s political leaders are
aware that future donor aid to Afghanistan from certain
states will be (at least partly) contingent on commit-
ments to protect women’s rights. At the same time, the
Taliban will be determined not to alienate their rank
and file and conservative elements of Afghan society
over this sensitive subject. The potentially incendiary

nature of this issue may explain the Taliban’s tendency
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to refer opaquely to their commitment to women'’s
rights within the framework of “Islamic tenets and
Afghan traditions.”

In recent years, the Taliban have offered a little more
clarity about their views on the rights that Islam af-
fords to women. The most detailed recent comments
were provided by Taliban official and negotiating team
member Shaykh Shahabuddin Dilawar in a speech at
the Intra-Afghan Conference for Peace in Doha in July
2019 and in a semipublic video conference broadcast
on Facebook in July 2020. Dilawar declared that Islam
has given more rights to women than any other reli-
gion—and that the Hanafi madhhab (school of law) has
given more than any other madhhab—and listed the
following as “Islamic rights” guaranteed to women: “the
right to live a safeguarded [ma ‘sum] life with dignity
[‘izzat] and chastity [ifat],” the right to marry, the right
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to own and obtain property, and the right to education

and to work within religious boundaries.?®

The Taliban have defended the lack of female edu-
cation during their rule by reference to economic and
infrastructural constraints.?” Dilawar articulated a future
commitment to girls” education with the proviso that

this should not imperil Islamic requirements:

The Prophet of Islam—Peace Be Upon Him—said that

all women and men must acquire knowledge—that is
religious knowledge. Modern knowledge should be
considered necessary in an Islamic system and by an
Islamic government. Obtaining it is permissible for women,
within the framework of sharia. . . . If we do not educate
ourselves in modern sciences, we will remain indigent
and living under the hand of foreigners. However, learning
should be in a proper Islamic environment, for example,

there should not be coeducation.

Dilawar also suggested that the Taliban are no longer
in favor of a prohibition on women working such as

was implemented under their Islamic Emirate:

Women have the right to work, in accordance with the
tenets of Islam and Afghan traditions, for the improvement
of the country and the well-being of their families. . .. The
hijab is necessary, and women must be preserved from
encroachment. ... An environment must be constructed in
which a woman can work and serve society whilst preserv-

ing her honor and that of her family.

Other Taliban officials have reiterated Dilawar’s sugges-
tion that the Taliban do not oppose women working in
fields “required by society,” subject to their work being
conducted in a “proper” Islamic environment. However,
it is unclear how the Taliban think a proper environment
should be ensured. Taliban texts have emphasized the
importance of the hijab, of women being accompanied
by a close male relative (mahram) whenever they travel
outside of the home, and of the prohibition on gender
intermingling (ikhtilat). Insistence on a broad definition of
such requirements could have significant ramifications for

the areas of education and employment open to women.
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Even after returning to power, beyond ambiguous
references to areas of work that benefit “the country”
and “serve society,” the Taliban have not clarified which
areas of employment they consider permissible for
women to engage in beyond certain (female-specific)
roles in the fields of health and education. The Taliban’s
official position on the role of women in public office

also remains undefined.

Freedom of expression and the press. The Taliban’s
approach to media has changed significantly since the
First Emirate.?® The Taliban’s attitude toward freedom
of expression has also evolved. Although the notion
was previously dismissed as a tool to undermine Islam,
Taliban commentaries in recent years have referred

to freedom of expression as a vital means for citizens
to demand their rights and as a right protected by
Islam, provided it is exercised within the bounds of the
sharia.?® In an October 2020 interview, for instance,
the Taliban’s official spokesperson offered a working

definition of freedom of expression:

Generally, we can say that freedom of expression that is
for the well-being of society, press freedom that preserves
national interests and takes national benefits into consid-
eration and focuses on national values and correctly cri-
tiques the system . .. that is the freedom [that we believe
in and consider beneficial for society]. One thing that we
should remain aware of is that limitless freedom does not
exist anywhere in the world. Nobody wants unbounded-
ness where there are no limits and one can do whatever
one wants. . . . [T]his freedom should absolutely not be

in contradiction with Islamic values. It should not harm
national unity or, God forbid, the values of Afghanistan and

the harmony between ethnic groups.*°

Mujahid’s comments do not necessarily represent the
Taliban’s institutional and crystallized policy on the
issue. More important, they leave significant questions
unanswered. The press is permitted to critique the po-
litical system as long as the press “correctly critiques”
in accordance with “Islamic values.” But what consti-

tutes a “correct” critique, and when do “Islamic values”



preclude a particular criticism? These ambiguities

allow the Taliban the flexibility to adopt either a gener-
ous approach to speech and press freedoms—and it
may be noted that since the Taliban’s return to power,
commercial news stations have continued to operate in

Afghanistan—or a very restrictive one.

Although analysts have noted that Article 34 of the
2004 constitution contains strong guarantees for free-
dom of expression and press freedom, Afghanistan’s
Penal Code criminalizes defamation, and some courts
have taken the position that blasphemy is punisha-
ble by death under the 2004 constitution.® Taliban
commentaries on the issue suggest an approach to
freedom of expression that goes beyond prohibiting
transgressions that reach the threshold of criminality
and instead reflect the concept of commanding the

right and forbidding the wrong.

Protection of minority rights. During the intra-Afghan
negotiations that took place in Qatar in 2020 and early
2021, the Taliban demanded that Hanafi jurisprudence
serve as the authority for dispute resolution.®? Afghans
who favored different versions of Islam found this omi-
nous, including its many Shiites and non-Hanafi Sunnis.
They warned that participation by the Taliban in the
future governance of Afghanistan could lead to an abro-
gation of the rights of religious minorities, including the
constitutionally enshrined rights for Shia to have certain

matters of law decided by reference to their (Ja‘fari) legal

school’s jurisprudence, to hold high-level state offices,
and to worship in ways that may be objectionable to

Sunnis (for example, during Muharram ceremonies).

As noted, Taliban officials have declared that, in their
view, Hanafi jurisprudence should be the only officially
recognized school of Islamic law. In theory, this should
require that Shiite Afghans be subject to Hanafi rather
than Shiite law. However, in September 2020, a Taliban
Political Office official and negotiating team member
indicated that Shia would be recognized as Muslims with
attendant rights and would be afforded their own person-
al status law.®® This would appear to be a reference to
the Shia Personal Status Law of 2009, enacted in accord-
ance with Article 131 of the 2004 constitution. Such state-
ments, however, do not allay Shia fears about a return

to a regime in which the state is obliged not merely to
respect Islamic legal principles generally but to respect
and possibly enforce Hanafi jurisprudence, which may

restrict the religious speech and rituals of Shia.

To conclude, Taliban political and constitutional thought
represents a mix of efforts to remain loyal to canonical
theories of governance from the Islamic tradition and
the modern Islamist project of creating an “Islamic sys-
tem.” This leads to a few core commitments that create
tensions between the Taliban and supporters of the
2004 Afghanistan constitution.
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Contextualizing Taliban Views on
Legitimate Islamic Governance

To better understand the Taliban’s views of what consti-
tutes a “true Islamic system,” it is necessary to see those
views in the context of the intellectual and constitutional
traditions from which they have emerged. This section
provides a brief overview of the points of agreement
and areas of ambiguity or flexibility within the classical

Islamic discourse on legitimate governance.

THE CLASSICAL ISLAMIC TRADITION

The Taliban justify their constitutional views in part on the
basis of their reference to premodern jurists’ writings on
the legal requirements for legitimate governance. The
Taliban appear to have drawn some general principles
for government structure and practice from the classical
tradition, particularly from the writings of Hanafi scholars.
These principles can, theoretically, be interpreted on a
spectrum from the (relatively) democratic and liberal to
the decidedly authoritarian and antiliberal. When they
ruled Afghanistan, the Taliban embraced this second,
antidemocratic understanding of classical principles.

In their more recent communications, the Taliban have
ambiguously suggested that they may have begun to
rethink their position. Depending on the audience that
they are addressing, the tone of their pronouncements
sometimes suggests an openness to (relatively) demo-
cratic and liberal interpretations; at other times, it sug-

gests that they remain more rigidly antidemocratic.

While it remains unclear exactly what the Taliban might
agree to, one can say with certainty that they will
probably not establish any government whose struc-
tures and practices cannot plausibly be described as

ones that reflect classical principles. This subsection,
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therefore, describes the classical tradition. While the
Taliban regime in Afghanistan from 1996 to 2001 rep-
resented one possible way of applying classical Sunni
Islamic political doctrines in a modern state setting,
some modern Muslim thinkers have taken different ap-
proaches. Some have reimagined the ideal structures
of the classical Sunni state in more inclusive, democrat-
ic, and liberal ways than the Taliban did prior to 2001

(a state described in their 1998/2005 constitution).
Those wishing to encourage liberalism and democracy
in Taliban-led Afghanistan will need to be familiar with
the classical Sunni doctrines, as well as with the work
of modern thinkers who have articulated a vision of a
state that honors those doctrines and still leaves room

for democratic and liberal practices.

Much classical Islamic political thought held that God
ordained for Muslims not only the obligation to obey
the powers that be, but also certain specific offices,
particularly the caliphate. Islamic constitutional theo-
rists since the origins of Sunnism have asserted that
the specific office of the unitary caliphate (sometimes
referred to by other titles such as the imam (leader) or
the amir al-mu’minin (commander of the faithful) is a
collective religious obligation for the Muslim commu-
nity, known through reason (‘agl) and certain hadith,
but most importantly through the consensus of the
earliest Muslims.3* The necessity of the caliphal office
was clearly established in scripture, and it is thus not a
subject about which reasonable Muslims can disagree.
Indeed, denying the necessity of the caliphate might
be regarded as a grievous sin or error, if not an outright

act of apostasy.



It is not far-fetched to say that the People Who Loose and Bind are described in Islamic constitutional
theory in quasi-sovereign terms: they enjoy the right to delegate and appoint nominally in the name
of the umma, but they are not themselves appointed, and they are unaccountable to the umma.

Traditional Islamic constitutional theory (or political
theology) is built on four fundamental principles. First, it
holds that the most basic constitutional structure is es-
tablished by scripture and the early experience of the
Muslim community. It provides that Muslims are mem-
bers of a community that must recognize the authority
of a single leader, who must have particular qualities,
who assumes power through particular procedures,
and who, once he takes office, has particular respon-
sibilities. This office was created not by humans but by
God. Humans—whether caliph, sultan, scholar, or the
umma at large—do not have any constituent authority
that would allow them to create a form of government

without such a leader.

Second, certain aspects of the caliphal office are held

to be known by law and are thus not a matter of political
judgment or negotiation. Sunni jurists from the tenth
century onward more or less agreed on the conditions
of eligibility for the caliphal candidate and on the caliph’s
legally ordained duties.® The jurists held these constitu-
tional essentials to be known through the law, the fact of
which constrains in some way the freedom of the Muslim

community to create and authorize new institutions.

Third, the people at large do not need to be directly
involved in appointment to political office or in recogniz-
ing the authority of scholars to speak in the name of the
divine law. For Sunni Muslims, the ruler’s authority is de-
rived in a sense from the appointment and the consent
of the umma. However, as noted earlier, the people are
represented directly by an amorphous group of electors
known as the People Who Loose and Bind (or, alterna-
tively, the “People of Consultation,” Ah/ al-Shura). Some
idealistic accounts of this arrangement claim that the
People Who Loose and Bind derive their representative
authority from their religious knowledge or from their

proximity to the popular mood. More realistic accounts
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describe them as the elites who hold actual power and
influence in a society and are thus the ones able to
guarantee obedience to a new ruler3® The power of this
group is extraordinary. It is not far-fetched to say that the
People Who Loose and Bind are described in Islamic
constitutional theory in quasi-sovereign terms: they
enjoy the right to delegate and appoint nominally in the
name of the umma, but they are not themselves appoint-

ed, and they are unaccountable to the umma.

Fourth, the relationship between the authority of rulers
and scholars is not definitively delineated. Beyond
some very clear areas of law or policy, there are many
areas that might be seen as falling either under the
authority of the scholars (figh law) or under the authori-
ty of the rulers (siyasa law). This uncertainty creates the
potential for crisis in Islamic constitutional theory. This is
not only a matter of whether a substantive area of the
law belongs to one legal sphere or the other. It is also a
question of a contest of knowledge and authority within
each legal system, one based on text and tradition, and

the other based on considerations of public interest.

In addition, the rulers and the scholars have something
to say about each other’s spheres of authority be-
cause, in traditional constitutional theory, the ideal ruler
is supposed to be one of the “people of knowledge,”
someone who holds enough religious expertise to act
as the final court of appeal in legal (but not creedal)
questions. Classical scholars were eager to make pro-
nouncements on whether the ruler’s policy and admin-

istrative decisions conflicted with the sharia.

Historically speaking, the relationship between the
scholars and sultan is more one of cooperation than of
conflict.3” At the same time, however, permeating the
tradition, one also finds a commitment to the principle

that executive action should be constrained by the
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sharia and that the scholars are the ones entitled to
define the limits beyond which the state cannot go.
Once Muslims prioritized the regulation of political
power through written constitutions, they struggled to
articulate language and develop institutions that could
define the relative roles of Islam (and of the people
trusted to articulate Islam) and the ruler. More specifi-
cally, the challenge was to create institutions with the
power to interpret the sharia for the state, to examine
legislation or other government actions to ensure that
they respected sharia, and, if necessary, to void any

state action that violated the sharia.

For those trying to establish constitutional rules that
would define the relationship between Islam (as un-
derstood by authoritative interpreters) and the public
interest (as understood by the ruler), a number of
questions arise. In the abstract, the sharia can tolerate
some governmental rules or policies that are made

in the name of expediency or public policy. That said,
scholars have debated precisely how much expedien-
cy the sharia can tolerate; whether a norm established
by Islamic scholars (i.e., figh rules) is always at the mer-
cy of judgments of the immediate public interest; and
whether a ruler can legitimately claim the right to judge
or command purely on the basis of political judgment,
regardless of a scholar’s assertion that the judgment or

command in question is incompatible with sharia.

Given that the Taliban claim to adhere faithfully to

the premodern classical tradition of Islamic political
thought, how do the aspects of traditional constitutional
theory just described influence the Taliban’s constitu-

tional views?

In the first place, the Taliban insist that a legitimate state
must act in accordance with Islamic law as understood
by the Hanafi school of Sunni jurisprudence. Such a
position is not unprecedented in Islamic tradition. The
Ottomans and, historically, Afghanistan’s rulers have
also preferred the Hanafi school of jurisprudence to all

others. Historically, however, most Islamic sultanates,
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emirates, and other polities have tended to refrain
from favoring any one school of law, either out of a
commitment to legal diversity or because of the divide

between governed populations and the ruling elite.

Second, the Taliban seem to want, as expressed in
Article 5 of the Taliban’s draft constitution of 1998/2005,
“the sharia of Islam [to be] the only source of legislation

» o«

in the country.” “Sharia” is a term that can be used in
different ways. Some Islamic thinkers use the term to
refer to the body of specific rules laid down by classical
jurists, rules that those thinkers consider the most plausi-
ble interpretation of God’s law. It is likely that the Taliban
are following this approach, and thus, to them, the term
“sharia” really means Hanafi figh, the interpretation of
God’s law that has been elaborated over the centuries
by credentialed Hanafi jurists. If the Taliban are using
the term “sharia” in this way, however, they will find that
precise rules govern only certain limited areas of social
relations. They will find that many areas of public policy
and governance are not governed by clear, precise
rules and will conclude that these areas are subject

to rules developed by the ruler using his discretion to
advance what he believes to be in the public good.
Although these discretionary policies have not been
elaborated within the figh texts and thus are somewhat
open-ended, the rules themselves must be elaborated

and applied in a manner “consistent” with the sharia.

Consistency must ultimately be evaluated by some
authority. In many polities, the power to examine laws for
consistency has been left in the hands of a chief scholar
or, more recently, a supreme court.3® Many of these in-
stitutions have been flexible in their judgments. As long
as law is consistent and does not contravene any of

the rules established clearly in the scriptures or the figh
literature, and as long as the ruler can plausibly argue
that the rule seems to advance the public welfare, then
the reviewer will accept the law as consistent. In short,
in areas where scriptures or the official version of figh
has not spoken precisely, many institutions performing

Islamic review have granted the political powers in their



state a significant margin of appreciation to determine

what laws can legitimately by applied.

The Taliban will likely be willing to follow this path.
Article 9 of the draft constitution indicates that “law
shall regulate the requirements and limits of the duty”
to command the right and forbid the wrong. Historically,
commanding the right and forbidding the wrong refers
to the public enforcement of morality by various actors
through a variety of means, from verbal admonition to
physical force (“the tongue” and “the hand”). It has also
implied a public right to supervise, check, and control
public authorities. The draft constitution’s acknowledg-
ment that the precise ways in which this “reciprocal
duty” may be exercised requires legal regulation is an
example of the fact that with respect to many—indeed
most—areas of human behavior, “the sharia of Islam”
does not represent or enforce itself. There are many
areas of ambiguity and conflicting values that must be

in some way regulated by law.

Third, perhaps surprisingly, notwithstanding their regular
invocation of Hanafi interpretations of Islam as the only
valid ones, the Taliban frequently demonstrate commit-
ments that depart from classical Hanafi doctrine and are
instead much more in line with modern political Islam and
assumptions about state-society relations. For example,
Article 10 of the draft constitution declares that “training
the Muslim individual, Muslim family, establishing a com-
pletely Islamic society, striving for unity of the Muslim na-
tion, and spreading Islamic education are responsibilities
of the Islamic Emirate of Afghanistan.” This statementis a
more comprehensive and invasive interpretation of the
duties of the ruler than what classical constitutional doc-
trines would have claimed for an emirate. For example,
the most prestigious classical statement on constitutional
law, al-Mawardi’s al-Ahkam al-Sultaniyya, asserts that the
ruler must “guard the faith” and “personally oversee mat-
ters in order to the manage public policy and guard the
faith,” but there is no assumption that the public authori-
ties have the capacity to transform society and the indi-

vidual in this way. Rather, the assumption is that religious

education and moral transformation are achieved through
local-level practices and institutions. This is not to say that
the Taliban are “wrong” in this aspiration, only that their
views are as informed by modern political Islam as by a

pristine reading of premodern tradition.

Fourth, the “Islamic Council” envisioned in Articles 46-51
of Chapter 3 of the draft constitution represents a level
of institutionalization of constitutional values that is
inspired by classical thought and represents a plausible
attempt to realize institutionally some elements of clas-
sical thought in a modern form. Nevertheless, classical
jurisprudence does not require the establishment of an
Islamic Council. In theory, Islamic governance could be
carried out through some other institutional form. Al-
Mawardi, for example, requires the ruler to “appoint men
who are reliable and sincere and of good counsel to
perform the functions or take care of the funds he charg-
es them with,” and there is an assumption that in the
dispensation of all of his duties the ruler is relying on the
counsel of scholars and other experts in matters of public
concern. The form that this consultation takes, however,
is at the discretion of the ruler himself, who is the locus of
all public authority. Moreover, no classical work of juris-
prudence would refer to this as the “legislative organ,” as
Article 46 does. In short, all powers of the Islamic Council
as articulated in Article 50 can be clearly discerned from
classical priorities of governance, but they represent a
degree of formality and institutionalization reflective of
modern Islamic constitutionalism (roughly dated to the
mid-nineteenth century) more than the unwritten rules of

premodern Islamic constitutional law.

Fifth, Taliban statements on the role and powers of

the amir al-mu’minin (commander of the faithful) repre-
sents a hybrid of premodern and modern constitutional
concepts. To begin, there is a somewhat inflated quality
to this title. In classical scholarship, the title “amir al-
mu’minin” is one of the titles of the caliph, and it tradi-
tionally signifies a claim to be the imam or caliph of the
entire Muslim community. The Taliban do not assert that

the leader of Afghanistan has any pretensions to this
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Zabih Ullah Mujahid, the Taliban’s chief spokesperson, addresses a gathering of religious leaders at the Loya Jirga Hall in Kabul on August 23, 2021.
Mujahid is also the deputy information and culture minister of the Taliban's caretaker government. (Photo by Victor J. Blue/New York Times)

role. Also, the Taliban’s insistence in Article 53 of the
draft constitution that the ruler adhere to only the Hanafi
madhhab is not a requirement that Islamic constitutional
thought has traditionally placed upon a ruler or upon his
people—although it is one that some past Afghan consti-
tutions have imposed. Similarly, the reference in Article
55 to the power to “ratify laws” reveals tacit acceptance
of the modern state model over the classical model of
governance in Islam. This reference reflects a recogni-
tion that the rules of Islam are not organically applied in
courts by autonomous judges but require codification
and enunciation by the state. Moreover, the problem

of who applies the sharia, and how, raises again the
question of the division of labor between ordinary laws
derived from the Hanafi legal school and laws that gov-
ern areas where the Hanafi jurisprudence is sufficiently
open-ended (or silent) that rulemaking is a matter of

discretionary public policy or state-formulated law.
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Sixth, and finally, the draft constitution does not indi-
cate procedures for the election and possible removal
of the amir al-mu’minin. This startling omission might
reflect the fact that the draft first appeared in 1998 and
was eventually published in 2005, at which point the
late Mullah Mohammad Omar was already the Taliban
amir. At those times, key decision-makers may have
considered it inappropriate to explicitly address these
questions and, by inference, envision the replacement
or removal of the venerated founding leader of the
Taliban movement.®® Other texts (and Taliban practice)
indicate that the ruler is elected by whatever group has
been designated as the People Who Loose and Bind;
some sources also suggest that the Taliban deem elec-

tion by a national council or loya jirga as legitimate.

This discussion has not sought to pass judgment on

whether the known constitutional views of the Taliban



are or are not authentically Islamic. The point is that they
are indebted not only to classical texts but also to many
modern assumptions about the role and structure of
constitutions for modern states. The Taliban’s views are
not mere facsimiles of treatises of Islamic jurisprudence
before modernity. This fact suggests that some range of
their views should be regarded as subject to negotiation
and reinterpretation and that a fuller understanding of
these possibilities requires putting them in the context
of modern Afghan constitutional history and the broader
discourse around state legitimacy developed by twenti-

eth- and twenty-first-century Islamist thinkers.

MODERN AFGHAN CONSTITUTIONALISM IN
LIGHT OF CLASSICAL ISLAMIC TRADITION
The Taliban present themselves simultaneously as
Islamic revivalists and as Afghan nationalists, upholding
the Afghan tradition of governing themselves according
to constitutions that are drafted without foreign inter-
vention and that guarantee respect for Afghanistan’s
Islamic traditions.“® They thus insist that when in 1997
they began to prepare to draft a constitution, their first
step was to study past Afghan constitutions. Given their
commitment to be both Islamic and distinctively Afghan,
it makes sense to briefly explore the rich tradition of
Afghan Islamic constitutionalism to understand how this
tradition may inform the Taliban’s current understanding
of a true Islamic state. This history might also uncover
alternative options for an Afghan state structure and for
provisions related to Islam and the state—options that
negotiators could discuss in the hopes of finding a form
of government that has proven, in the past, to be accept-

able to a wide range of Afghans.

The first Afghan constitution was promulgated in 1923
by Amir (later King) Amanullah Khan, the grandson of the
“Iron Amir” Abdul Rahman Khan (r. 1880-1901), who had
united modern Afghanistan and helped to negotiate the
“Durand Line” between an independent Afghanistan and
the British Empire in India. The 1923 constitution inaugu-
rated a distinctly Afghan constitutional tradition. Since

1923, almost every successive Afghan government has
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drafted a new constitution to mark its coming to power
and to establish the grounds on which it will assert its
legitimacy as a distinctly Afghan Islamic government.
With only one exception, all Afghan constitutions have
invoked Islamic ideas of good governance. Each has
reimagined those traditional ideas in a slightly different
way—to reflect the ideological commitments of the new
regime’s elites and to address the evolving needs of the
country. Among these successive constitutions, a few

patterns are notable.

First, Afghan constitutions have almost invariably
announced that the head of state or government
assumed power through a process that is implicitly
modeled on the selection of a caliph in the classical
tradition. Most state that a self-proclaimed ruler who
has demonstrated the power to control the country,
defend the borders, and keep the peace may have his
claim to power legitimated by the approval of a body
of electors—a group that plays the role of the tradi-
tional People Who Loose and Bind. Different regimes,
however, have recognized different qualifications for
the electors whose ratification was necessary, meaning
that different regimes have recognized different con-

stituencies as qualified to ratify the rule of a leader.

Second, again following classical thought, all constitu-
tions but one have insisted that the discretionary power
of the ruler and his government is limited by an overar-
ching duty to rule in accordance with Islamic principles.
However, within Afghanistan, as throughout the world,
one can find an enormous variety of Islamic factions,
each embracing a different approach to ritual and,
more important, to Islamic legal interpretation. In some
cases, constitutions have specified a particular inter-
pretation of Islam as the one that will rigidly constrain
the state. In other cases, constitutions have suggested
that state institutions are free to examine different pos-
sible interpretations and are free to act in accordance
with whatever interpretation the government considers
to be most beneficial to the health, safety, and moral

welfare of the people.
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When powerful factions permitted a broad cross-section of their fellow citizens to participate in the
selection of a ruler or the election of legislators, those factions often tried to constrain the freedom of
that government to ensure that it followed their preferred interpretation of Islam.

Arguably, there has been an inverse relationship
between, on the one hand, the inclusiveness of the
procedure by which a government is recognized and
its officials selected and, on the other hand, the latitude
that a government is permitted to select, for itself,

the version of Islam that it will follow. When powerful
factions permitted a broad cross-section of their fellow
citizens to participate in the selection of a ruler or the
election of legislators, those factions often tried to
constrain the freedom of that government to ensure
that it followed their preferred interpretation of Islam.
Conversely, if a small group of Afghans tightly con-
trols the selection of a leader and the composition of
his parliament, that faction is often willing to give that
leader and his government more discretion to follow

whichever version of Islam they prefer.

Afghanistan’s first constitution, Amanullah Khan’s 1923
constitution, implicitly embraced the classical Islamic
idea that rule can be established by conquest and will
be legitimate as long as the conquest is followed by
formal recognition from the political and religious elite,
and as long as the ruler legislates and pursues poli-
cies consistent with core principles of Islamic law.* In
terms of defining electors, the 1923 constitution did not
explicitly describe the qualifications of the people who
approved the king’s accession or who must approve

a successor.? Having been selected, the king was
obligated, however, to respect the principles of Islam.
As initially drafted, the constitution did not require
respect specifically for Hanafi interpretations of Islam.
Article 2 proclaimed Islam to be the official religion of
the state. Article 4 provided, “His majesty the king on
ascending the throne will pledge to the nobles and

to the people that he will rule in accordance with the
principles enunciated in the sharia and in this consti-
tution and that he will protect the independence of

the country and remain faithful to his nation.” Article 5
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declared “the king [to be] the servant and the protector
of the true religion of Islam.” As originally drafted, then,
the 1923 constitution left the ruler significant discretion
to enact any laws that he personally considered to be
Islamically legitimate, impliedly even if those laws were
inconsistent with Hanafi Islam (or indeed any other par-
ticular version of Islam). As things turned out, the king
consistently pursued policies that tribal leaders and
influential conservative Islamic scholars considered
immoral—most famously when he ordered his wife to
appear in public unveiled. By 1925, rebellions fanned
by conservative Hanafi ulama forced the king to amend
the constitution specifically to require that state law and
policy would reflect traditional Hanafi interpretations of
the sharia, rather than the modernist versions preferred
by the king. When the king continued to follow policies
informed by modernist Islam, another rebellion in 1929

forced him to flee the country.

Following a prolonged war of succession, a new Afghan
king in 1931 drafted a new constitution, one that contin-
ued to assert the legitimacy of the sitting king in classical
terms—noting that he had established his ability by force
to pacify the country, had been recognized by repre-
sentatives of the people, and had recognized an obliga-
tion to respect Islamic legal principles. The 1931 constitu-
tion appeared to condition rule on acclamation by some
type of representative body.*® Simultaneously, though,
this ruler, elected by a more diverse group of Afghans,
felt that he had less discretion than his predecessor to
interpret Islam as he thought best for the country.** Nadir
Shah showed systematic respect for Hanafi Islamic insti-
tutions and Hanafi interpretations of the sharia. He creat-
ed institutions through which the government consulted
with scholars, and, as a result, was able to avoid policies
that would have provoked rebellion. When Nadir Shah
died, his son and heir, Zahir Shah, was an infant and his

regents ruled under the 1931 constitution.*



In force for thirty-three years, the 1931 constitution is to
date Afghanistan’s longest-lasting.*® However, by the
time Zahir Shah reached his majority in the early 1960s,
Afghanistan had undergone remarkable social chang-
es. Wishing to respond to the demands of a growing
urban bourgeoisie, the young king oversaw the draft-
ing and adoption a new constitution in 1964, one that
moved significantly in the direction of establishing a
liberal constitutional monarchy.”” According to Article 51
of the 1964 constitution, the popularly elected “Shura
(Parliament) in Afghanistan manifests the will of the
people and represents the whole of the nation,” When
a king abdicates or dies, he is to be succeeded by his
brothers, in order of age. But if there is no qualified
brother, the king is to be selected by an “electoral col-
lege” that serves the traditional function of the People
Who Loose and Bind. This college primarily comprised
elected parliamentarians.* The 1964 constitution guar-
anteed to all Afghan citizens a wide range of individual
rights, including equal protection rights, which went far
beyond those laid down in the 1931 constitution. In or-
der to reconcile the state’s new commitment to liberal
rights with its traditional claim to Islamic legitimacy, the
1964 constitution gave the Afghan government signifi-
cant latent power to enact statutes and pursue policies
that promoted what it, in its discretion, determined to
be in the public good. Hanafi law would be applied
only when the state had enacted statutes that imported
Hanafi rules or where statutes had failed to provide any

rule at all.

The move away from privileging Hanafi Islamic law
took a further huge step backward under a series of
republican and communist constitutions enacted dur-
ing the 1970s and 1980s. After a military coup ended
the monarchy in 1973, the leader of the coup estab-
lished a short-lived, one-party state. Its 1977 constitu-
tion provided that the president assumes power upon
the approval of a party-controlled loya jirga that acted
as an electoral college. This body was not, however,
representative; it was instead composed, as spelled

out in Article 65, entirely of figures selected directly
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or indirectly by the ruling party. According to Article
77, the ruler had to be a Muslim but not necessarily

a Hanafi Muslim. Having ensured that a small group
of party elites controlled the makeup of the govern-
ment, the constitution left that government enormous
latitude to identify for itself the version of Islam that
would shape state policy, freedom that predictably
led the state to act in accordance with Islamic social-
ism—a version of Islam that was spreading in Pakistan
and elsewhere in the Muslim world.*® Thus, the pres-
ident was required to swear an oath that he would
“protect the basic principles of the religion of Islam”
but not necessarily the principles as understood by
the Hanafi legal school. The constitution contained
no provision requiring that statutes be consistent with
Hanafi Islam or any other specific version of Islam.
When statutes failed to provide a rule of decision for a
dispute, the 1977 constitution did not require courts to
look to Hanafi figh for a rule. Article 99 allowed them
to look either to Hanafi figh “or the Shariat of Islam” as
the judge thought most appropriate to “secure justice

in the best possible way.”

After the republican government was ousted by
communist forces in 1978, the new communist govern-
ment tried to impose by force a series of revolution-
ary economic and social policies.>® Such a program
was doomed to failure in a society as conservative as
Afghanistan, and it inspired an avalanche of separate,
ill-coordinated revolts in almost every part of the coun-
try carried out by a variety of militias, each representing
a different section of the polity and different visions of
a true Islamic state. In 1987, the communist government
promulgated a new constitution that tried, unsuccess-
fully, to assert its legitimacy in modernist Islamic terms.
The 1987 constitution argued implicitly that the govern-
ment’s policies fell within areas left to the discretion of
government and that, by pursuing social justice, those
policies were clearly in the public interest.> This ploy
proved unconvincing to the proliferating Islamist mili-
tias, and after five more devastating years of civil war,

the communist government fell.

N}

PEACEWORKS | NO.1

0
@



In 1992, after finally taking power, the fractious coalition
of rebel militias (collectively known as the mujahideen)
sought to form a government. Eventually, leaders as-
sociated with the most powerful Sunni-oriented militias
produced a provisional draft constitution that strongly
embraced a vision of Afghanistan as a state that sought
to operate according to Hanafi understandings of
Islamic law and governance. This document remained
unratified at the time that the mujahideen government
was ousted in 1996 by a newly formed Islamist militia,
the Taliban. Nevertheless, it was surely among the con-
stitutional documents reviewed by the Taliban when
they developed their own draft constitution, and it was
among the documents studied by the commission

that prepared the first draft of the 2004 constitution.>?
According to Article 50 of the mujahideen draft consti-
tution, ultimate power rested in a “High Council” that
exercised the electoral powers of the traditional People
Who Loose and Bind, among many other expansive
powers. This High Council was not an elected body but
was rather (as laid down in Articles 46 and 47) a body
of “ulama, commanders and jihad leaders”—presuma-
bly meaning that it was composed of representatives
selected by the victorious militias. According to Articles
3 and 4, the official religion of the state was to be Islam
as understood by Hanafi scholars. Islamic sharia, and
by implication Hanafi figh, was declared in Article 1to
be “the only source of legislation in the country.” The
same article stipulated, “No laws or regulations can

be enacted which contradict the principles of Sharia.”
Article 22 specifically noted that alongside the punish-
ments criminalized by the statutes, the state can im-
pose traditional Islamic punishments for acts deemed
“offenses” by Islam. The mujahideen constitution repre-
sents a dramatic attempt to reconstitute Afghanistan as

a Hanafi-centric state.

The draft constitution prepared by the Taliban in 1998 and
published in 2005 draws in many ways on the muja-
hideen constitution. It is notable, however, insofar as it not
only requires the selection of a Hanafi Muslim through

a nonrepresentative process, but it refuses to give its
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carefully selected Hanafi Muslim leader discretion as he
tries to understand and realize “Islamic” values as he

thinks best, requiring instead that all policies conform to
the dictates of Hanafi figh.5® At the same time, it contains
no formal mechanism to enforce the requirement that all

state action respect Hanafi understandings of Islamic law.

After the fall of the Taliban in 2001, a new government
spent three years drafting a new constitution. The 2004
constitution envisions a leadership selected not by
narrow elites but rather through popular election. Article
62 does not require that the head of state or the head
of government be a Hanafi Muslim. It does provide that,
in most situations, a judge who cannot find a rule of
decision in statutory law should apply a rule taken from
Hanafi figh. But the constitution also appears to leave
the state considerable discretion to enact statutes that
depart from Hanafi figh, as long as the statutes do not
depart from the basic principles of “the religion of Islam.”
In short, the state can enact statutes consistent with
Hanafi scholars’ understandings of correct behavior;
however, if the state deems the public interest is better
served by adopting laws that follow other understand-
ings of Islam—including, in theory, liberal modernist

versions—the state is permitted to do so.

How does this brief background of Afghanistan’s consti-
tutional history inform our understanding of the Taliban’s
constitutional views and our understanding of areas in

which they might depart from the First Emirate model?

Afghan constitutions almost invariably require the
government to rule in a manner consistent with Islamic
principles—a principle that can be understood very
differently depending on what version of Islam one
follows. Historically, Afghan constitutions seem to have
recognized two different ways in which the govern-
ment’s discretion can be constrained when it comes
to selecting its preferred version of Islam. The first is

to ensure that the leaders of government are selected



The concern to distance the idea of an Islamic state from associations with tyranny and totalitarianism,
not only by portraying it as regulated by law and responsible to the people but also as safeguarding
“civil freedom” and “public liberties,” has been a constant theme in twentieth-century Islamic writing.

through a nonrepresentative process that guarantees,
implicitly, the selection of a person with the “correct”
understanding of Islam. The second is to require that
the government (possibly led by someone who person-
ally leans toward the “wrong” interpretation of Islam)
act in accordance with a constitutionally mandated
“correct” version of Islam. The Taliban’s draft constitu-
tion and the 2004 constitution are each unusual, albeit
in different ways. The former is remarkable insofar as it
employs both of the available tools to ensure that the
government can be trusted to follow a rigidly Hanafi
understanding of Islam. The 2004 constitution is aber-

rant insofar as it employs neither.

If there is any middle ground to be found between
factions who prefer the 1998 Taliban constitution and
those who prefer the liberal democratic constitutionalism
to which the 2004 constitution aspired, the process of
compromise might start by stating that some offices will
be selected through representative processes and oth-
ers will be selected through some nondemocratic form
of appointment. Alternatively, some middle ground might
appear in the context of discussions about the nature of
the institutions that will be trusted to articulate an official
interpretation of Hanafi Islam that the government is
bound to obey and that will have the authority to strike
down any state actions that are inconsistent with this
official interpretation of Hanafi Islam. To date, the Taliban
have not proposed a mechanism by which Hanafi Islam’s
constraints on state discretion should be interpreted and
enforced against a government.® Could they imagine

an institution that they would trust to control a demo-
cratically elected government and to ensure that this
government never acted in @ manner that authoritative
Hanafi scholars felt was repugnant to Islam? There may
be room in discussions with the Taliban for significant
creativity in finding compromises that are acceptable to
both sides at the negotiating table.

24

POSTCOLONIAL ISLAMIST POLITICAL
THOUGHT OUTSIDE OF AFGHANISTAN
International and Afghan actors looking for ways to
engage productively with the Taliban in the pursuit of

a compromise between the post-2004 order and the
order established under the First Emirate may look to the
experience of other countries that have tried to manage
constructively the countervailing demands of constitu-
tionalists (usually liberal) and Islamic political factions

demanding that the state tie itself more closely to Islam.

The concern to distance the idea of an Islamic state from
associations with tyranny and totalitarianism, not only

by portraying it as regulated by law and responsible to
the people but also as safeguarding “civil freedom” and
“public liberties,” has been a constant theme in twen-
tieth-century Islamic writing.>® By now, this literature in-
cludes dozens, if not hundreds, of scholarly monographs
on Islamic constitutional jurisprudence (figh dusturi) in a
comparative framework and on “the principles of govern-
ment” (usul al-hukm) and “system of government” (nizam
al-hukm) in Islam, as well as some studies that continue
to frame the inquiry in terms of “religiously legitimate

governance” (siyasa shar ‘iyya) or even the caliphate.

Alongside this technical academic literature lies the
discourse developed by Islamist public intellectuals.
Although Muslim Brotherhood founder Hasan al-Banna’
himself wrote on “the system of government” in Islam,
Abu’l A'la Mawdudi, the Pakistani thinker, activist, and
pioneer of modern Islamist political thought, formulat-
ed the most comprehensive constitutional theory by a
major Islamist thinker.%® Since the 1970s, many Islamist
thinkers have written treatises on the kind of Islamic
state Islamists should be striving for. Activist intellec-
tuals such as Muhammad al-Ghazali, Hasan al-Turabi,
Yusuf al-Qaradawi, ‘Abd al-Salam Yasin, and Rashid

al-Ghannushi have produced a substantial and diverse
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body of writing and discourse.®” However, it is possible
to summarize some points of general consensus that
together form a kind of modal modern Islamic constitu-

tional theory outside of Afghanistan.®®

The first of these points of consensus is that reason
and revelation make clear that governance (hukm) is a
necessary condition for mankind. Whatever freedom
Muslims have to extend and revoke authorization for
rulers, they are not free to choose to not be governed
at all. Government is a form of social contract, and the
ruler is an agent of the people chosen by some form
of consultation among the people or their represent-
atives. It follows that the ruler is constrained by law, is
accountable to the people (or their representatives),
and is subject to removal when his violation of his du-

ties exceeds certain boundaries.

Second, government in general is characterized first and
foremost as the application of a preexisting law, the sha-
ria. The social contract between the ruler and the ruled
is largely seen as a pact between a principal (the umma)
and an agent (the ruler) for the latter to execute the
former’s divinely imposed obligation to implement divine
law in the world. Thus, the law is portrayed as largely pre-
existing the political sphere and as waiting to be discov-
ered rather than to be made, particularly through an in-
dependent judiciary. In constitutional terms, because the
sharia is declared to be the supreme law and the source
of all legislation, there are certain ordained limits on the

legislative authority of any state office or institution.

Of course, no one holds that the sharia has legislated
fixed and unalterable preexisting rules for every con-
ceivable area of social life. The task of government is
not only to apply the law that the jurists discover (figh
law) but also to issue policy and administrative directives
in areas untouched by the jurists or where flexibility is
required. Thus, modern Islamic constitutional theory
explicitly anticipates a realm of lawmaking that is distinct
from law derived from classical figh, including in the area

of constitutional design itself. AlImost always, this kind of
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lawmaking is framed in terms of the Quranic concept of
“consultation” (shura). Such laws are not legislated with-
out limitations, however. They must aim at the welfare of
the umma (maslaha ‘amma, or the “public good”), and
they must not violate the sharia. Thus, a major theme in
modern Islamic constitutional theory is the idea that all
laws made and enforced by a state must either be com-

patible with the sharia or, at least, not repugnant to it.

Third, modern Islamic constitutional theory, while stress-
ing the primacy of the sharia, elevates the status and role
of the people in new ways. The Islamic umma preexists
any particular political regime or contract of rulership.
The umma is almost always portrayed as the “source

of all political authorities” (masdar al-sulutat). Islamic
constitutional theorists often refer to the “sovereignty of
the people” (sivadat al-umma or siyadat al-sha ‘b) on the
basis of it being the source of the legitimacy of all politi-
cal authorities and having effective rights of appointment,
supervision, and removal over the government. Modern
Islamic constitutional theory stresses the participatory
role of the umma not only in electing and appointing the
government but also in whatever process is envisioned
for institutionalizing shura and policy-oriented lawmaking.
Thus, while concepts such as the People Who Loose and
Bind remain operative, there is a general (if not universal)
acceptance of the idea that those representatives may
receive their authorization to loose and bind by election

from the people more broadly.

Fourth, the grounding of the umma’s status as the source
of political legitimacy has increasingly been based on its
collective status as “God’s caliph,” entrusted by God with
the execution of law and political power on earth. This
theological doctrine has become essentially canonical.
The doctrine of the universal caliphate of man is an
almost ubiquitous trope in contemporary Islamic political
and constitutional theory.®® This principle also implies
limitations on the sovereignty of the people, which is not
free to violate God’s law and its moral commands. This
is the most commonly cited difference between Islamic

and Western democratic theory by thinkers who wish to
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assert the existence of some kind of democracy within
Islam and who, like the Taliban themselves, frequently
see non-Islamic democratic theory as resting on a com-

pletely limitless (and thus amoral) popular sovereignty.

Finally, constitutions are often used as important sites for
declaring ideologically transformative goals within socie-
ty. Moral goals related to the family, social solidarity, reli-

gious education, social welfare, public dress and modes-
ty, and the ethical conduct of politics are often articulated

as constitutional obligations of an Islamic state.®®

Thus, the aspects of constitutionalism that are more

or less subject to agreement in modern Sunni Islamic
thought are that the people are, broadly speaking, the
source or origin of the legitimacy of political institutions;
that they can elect and supervise political officers; and
that they can participate in various forms of consulta-
tion and lawmaking. Similarly, it is broadly agreed that
elected rulers are agents or civil servants subject to the
law and limited in their authority, and that all laws and
enactments are subject to some kind of sharia review.
This is what is meant when some contemporary Islamic
constitutional theorists claim that the state in Islam is nei-

ther theocratic nor fully secular but rather a “civil state.”

Any scheme that is capable of garnering so much
agreement across the full ideological spectrum of mod-
ern Islamic thought, however, must be masking some
significant ambiguities. Significant points of disagree-
ment and debate within modern Islamic constitutional

theory include the following.

First, how far does the constituent authority of the
umma extend? Is the umma free to create new insti-
tutions and forms of governance suitable to its time

and place? Or is the specific office of the caliphate

a permanent obligation of the sharia in principle?
(Incidentally, this would seem to not be a major issue

in Afghanistan, because the Taliban do not claim to be
reestablishing the caliphate, per se, despite their use of

the term “amir al-mu’minin.’)
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Second, how broadly based must the election of the ruler
or other representatives be? Although Sunni legal thought
has always held that the caliph is an elective office—elect-
ed by selection (ikhtiyar) rather than, as within the Shia
school of thought, by designation (nass)—it does not fol-
low that participation in the election of the caliph needed
to involve a wide segment of the population. Technically,
the election was by the People Who Loose and Bind,
which could be an ad hoc council of notables or even just
the sitting caliph, who could “elect” his successor on the
grounds that he was best placed to know what was in the
umma’s interest. By and large, modern Islamic constitu-
tional theory is not comfortable with limiting the election of
the ruler to a limited group of the People Who Loose and

Bind, but this nevertheless remains an issue of discussion.

Similarly, there is disagreement about the source of
authority of other intermediary or representative bodies.
Traditionally, scholar-jurists and whoever constituted the
People Who Loose and Bind of the time stood in be-
tween the ruler and the people, and to that extent they
mediated the ruler's power. But they occupied this role
on their own authority, whether epistocratic (in the case
of the scholars) or functional (in the case of the military
and bureaucratic elites who claimed to fulfil the role of
the People Who Loose and Bind), rather than by any
authorization or consent of the people; accordingly, they
are often said to be the ones who represent sovereign-
ty. It is an active point of debate whether their practical
political authority depends on the consent and authoriza-
tion of the people, or whether it can be imposed on the
people because of the People Who Loose and Bind’s

intrinsic capacity to govern in the people’s interest.

Thus, while all Islamic constitutional theorists make
some kind of “application of the sharia” central to the
understanding of political legitimacy, there is substan-
tial disagreement about what it means to apply the
sharia, what is timeless and what is flexible in the sha-
ria, and whether the sharia is more or less identical to
the classical figh tradition or is instead a living process

of reinterpreting the meaning of revelation based on
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present circumstances (ijtihad). Consequently, there
is ambiguity as to the core constitutional question of
how free political authorities are from legal and moral

constraints to legislate about public matters.

Related to this problem, there is disagreement about
the meaning and institutionalization of sharia adju-
dication. What should modern codified state law be
evaluated against to determine if it is compatible with
sharia: traditional figh law as found in the compendia
and summaries of the legal schools, some new direct
evaluation of what the primary sources of revelation
require, or some combination of the two? Are all bodies
of law treated equally in terms of the requirement of
sharia compatibility? Or is there a distinction between
areas of law where the sharia is thought to speak
directly, and possibly definitively, and areas of the law
where the umma and its representatives have greater

freedom to pursue the public interest?

There is a further dimension to the question of sharia
adjudication, namely, who decides on the question of the
compatibility of state law with the sharia, and what is the
implication of a finding one way or the other for the bind-
ingness and validity of law within a given state? There is
significant disagreement over who holds the authority

to speak in the name of the sharia in the modern state.
More intriguing perhaps is the question of the authority
of the sharia as such. Suppose a new law is held to be

in violation of sharia principles. Does this immediately
invalidate a law, or does it merely subject it to further
scrutiny or revision? When other branches or authorities
of government override an initial judgment of sharia
incompatibility, should this action be seen as governing
beyond the limits of the “sharia,” or might the overall
dialectical process of enacting law and policy in consid-
eration of revealed texts, traditional scholarly knowledge,
and temporal considerations of the umma’s best interest

itself be what it means to govern within the sharia?

It is an open question what, if any, form of govern-

ment can satisfy the Taliban’s core principles while still
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retaining some elements of the order established in the
2004 constitution. Those who wish to explore this ques-
tion might fruitfully consider some modern experiments
in Islamic governance—experiments that involve prac-
tices and institutions that might, in theory, be adopted in
Afghanistan. The next section describes some of these
experiments and explains that each different set of prac-

tices and institutions have their own pros and cons.

CONTEMPORARY ISLAMIC CONSTITUTIONS
OUTSIDE OF AFGHANISTAN

The challenge facing those who are trying to imagine a
form of Afghan government that incorporates elements
both of the Taliban’s previous government and of liber-
al democratic constitutionalism is not unprecedented.
In other polities, competing groups, each believing
themselves to be “Islamic,” have struggled to develop
a mutually acceptable design for “legitimately Islamic”
government. In those polities, successful systems
emerge only when groups with competing understand-
ings of Islam are willing to demonstrate flexibility and
sophistication, particularly with respect to the questions
of how to implement the principle that the sharia is

the “chief” or “only” source of legislation, and how to
develop acceptable modes of government that involve
more than a single, ideologically homogeneous Islamic

Council with a monopoly on legislative authority.

Increasingly, the constitutions of Muslim-majority states
reflect the principles that the preceding subsection
described as principles on which Islamic constitutional
thinkers are in consensus. Insofar as those principles
can be interpreted and applied in different ways, differ-

ent constitutions have taken different approaches.

The first written constitutions in Muslim countries—name-
ly, in Tunisia (1861), the Ottoman Empire (1876), and Egypt
(1882)—came about in the context of European imperial
pressure and the desire of various local elites to form
strong, centralized states capable of resisting that pres-
sure. They were the products of efforts to stabilize and

strengthen existing state structures.
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Taken together, the constitutional texts adopted during
the Persian constitutional revolution of 1906-11, particu-
larly the 1907 Supplement, can be characterized as the
first constitution to bear the hallmarks of twentieth-cen-
tury Islamic constitutionalism. The key feature of that
constitution was found in its 1907 Supplement, which,
after considerable conservative and clerical opposition
to the first version, revised the legislative powers of
the National Consultative Assembly in a new Article

2: “At no time must any legal enactment of the Sacred
National Consultative Assembly . .. be at variance with
the sacred rules of Islam or the laws established by His
Holiness the Best of Mankind (on whom and on whose
household be the Blessings of God and His Peace).”®
In order to guarantee the sharia compatibility of all
enacted laws, the same article provided for a council of

religious scholars to review legislation:

It is hereby declared that it is for the learned doctors of
theology (the “ulama”) .. .to determine whether such laws
as may be proposed are or are not conformable to the rules
of Islam; and it is therefore officially enacted that there shall
at all times exist a committee composed of not fewer than
five mujtahids [scholars of the highest rank] or other devout

theologians, cognizant also of the requirements of the age.

Once constituted by the National Assembly with the
advice and consent of the scholars, this committee

would be authorized to

carefully discuss and consider all matters proposed in the
Assembly, and reject and repudiate, wholly or in part, any
such proposal which is at variance with the Sacred Laws of
Islam, so that it shall not obtain the title of legality. In such mat-
ters the decision of this ecclesiastical committee shall be fol-
lowed and obeyed, and this article shall continue unchanged

until the appearance of His Holiness the Proof of the Age.

Although the Persian constitutional experiment was
short-lived, some of its innovations were resurrected in
the postrevolutionary constitution of the Islamic Republic
of Iran.®? Moreover, some features of this Iranian experi-
ment have since regularly appeared in the constitutions

of other Islamic states, particularly Sunni countries.
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First, because modern Islamic constitutional theory is a
reaction to the rise of the modern state, it tends to as-
sume that the government will include a representative,
consultative body with some legislative and policy-
making authority. The mechanics by which the body is
selected (and thus the mechanism by which represent-
ativeness is guaranteed) differ from country to country.
In some cases, elections are freely contested. In other
cases, they are managed by elites who strive to guar-

antee the moral fitness of candidates.

Second, Islamic constitutional theory is designed to en-
sure that any democratically elected legislature or exec-
utive is constrained to respect the sharia, even at times
when a majority of citizens demands that it do otherwise.
The mechanics of guaranteeing respect for the sharia,
however, can be different in different countries. In some
cases, an Islamic system will establish a requirement that
the sharia be consulted during the process of lawmaking,
rulemaking, or policy setting. In other cases, an institution
is established to ensure that the government recognizes
the sovereign superiority of the sharia over any enacted
statute or executive rule. Usually, this is done though a
review of laws or government policies for consistency
with sharia norms and the voiding of any government

laws or actions that do not conform to those norms.

Third, whether the sharia is embedded in the process
of lawmaking or policymaking or is instead a standard
against which to measure laws or policies in force, the
sharia must be interpreted. Some kind of body has to
be given the authority to define the sharia, either for
lawmakers who are deciding what sort of law to craft or
for people who want to be sure that laws that are being

enforced are, in fact, consistent with God’s law.

Fourth, Muslims up until the modern age uniformly
assumed that the custodians of the meaning and interpre-
tation of the sharia must be classically trained scholars of
Islamic law; in the modern age, many Muslims, including
the Taliban, continue to accept this. Nevertheless, some

modern Muslims have ceased to recognize the authority
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of classically trained scholars as exclusive. Some modern
Islamic constitutional theory argues that the authority to
interpret Islamic law may reside not only with the ulama
but with other kinds of experts as well. If people disa-
gree about who has authority to interpret the sharia,

then they will naturally design different institutions for the
purpose of identifying and enforcing Islam’s constraints
on government power. Egypt says that the question of
whether a state law conforms to the commands of Islam is
a question to be resolved by judges in the national court
system. Clerical training is not required for appointment
as a judge in Egypt; indeed, most judges do not have
such training. In Pakistan, Islamic review is performed in
the first instance by secular judges, but their decisions
are subject to review by a special branch of the Supreme
Court, one in which several clerically trained judges serve
alongside a majority of regular, “secular” judges. In Iran,
conversely, Islamic review is performed initially by a court
composed exclusively of clerics, but their judgment is,
under some circumstances, subject to review by a special

court composed equally of clerics and nonclerics.

Islamic review is not the only mechanism available to
countries that want to ensure their government legis-
lates in line with sharia norms. Some countries have
established advisory bodies that can help legislative and
administrative entities understand what the sharia re-
quires and can help them review (or even draft) laws that
comply with sharia norms. Some countries already have
a procedure in place for Islamic review; in such coun-
tries, the advisory body helps lawmakers create laws
that will survive eventual challenges before the institu-
tion with the power of Islamic review. In other countries,
the advisory body exists where there is no mechanism
for Islamic review, meaning the advisory body is the sole
guarantor of respect for Islam. In 1962, a new Council

of Islamic Ideology was established in Pakistan with
these powers.®® The council continued to operate even
after Pakistan’s judiciary was given the power of Islamic
review. In Egypt during the 1970s and 1980s, parliamen-
tary subcommittees were assigned the task of reviewing

legislation and advising the full parliament as to any
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legal reforms that might be advisable in a country that is
committed to ensuring that state law respects the princi-
ples of Islamic law.5* In Indonesia, the constitution does
not require the state to legislate in accordance with
Islamic principles; nevertheless, powerful Muslim political
factions have pressured the government to demonstrate
respect for Islamic norms. As a result, presidents have
created special advisory boards to produce reports

that will lead to better understanding and application of

Islamic law in areas such as family law and banking.®®

Most self-styled Islamic states today explicitly recognize
some legislative or executive role for popularly elected
officials. Some of them, however, provide for ultimate su-
pervisory authority to be held by a ruler appointed by a
small elite group of scholars, although the powers of this
supervisor and the method of selection differ from coun-
try to country. All of these states create a constitutional
requirement that the government (however structured)
refrain from ever acting in a way that requires people to
violate the core principles of Islamic law. Again, however,
agreement on this basic principle devolves into disa-
greements about how best to apply it. Self-styled Islamic
states diverge on which version of Islamic law the
government should respect, who is qualified to interpret
Islamic law for the state, and the institutional mecha-

nisms through which the review should take place.

In recent decades, many constitutions in the Muslim world
have been revised to reflect demands for a more explicitly
“Islamic” state. Where constitutional Islamization has been
successful, it has tended to reflect the intuitions of the
population. In some countries, however, the population is
divided over whom to trust on questions of Islamic juris-
prudence. Similarly, the population may be divided over
what sort of government is trusted to govern efficiently

in the public interest. In countries divided on one or both
of these axes, the challenge of developing a sustainable
program of Islamic reform is complex; it often requires the
development of hybrid institutions that will be acceptable
to groups who have very different assumptions about

Islamic interpretation or about ideal government structure.
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Conclusion and

Recommendations

As noted at the outset of this report, the United States,
the European Union, and some of Afghanistan’s neigh-
bors are engaging with the Taliban in an effort to press
them to adopt a more inclusive and democratic form of
governance than that which marked the First Emirate.

A variety of Afghan constituencies are also urging the
Taliban to retain some democratic elements of the 2004
constitution and the protection in law of key citizens’
rights. These interlocutors have some leverage over the
Taliban, but it is limited. If they are to have any hope of
success, they must make a persuasive case that em-
bracing some elements of democracy will not render the

Afghan system un-Islamic in the eyes of the Taliban.

This final section of the report offers current and would-
be interlocutors a series of points to consider when
forming a strategy to explore possible compromises
with the Taliban on issues of governance. The section
looks first at the question of the structure of govern-
ment and then at women'’s rights, minority rights, and

the right of freedom of expression.

STRUCTURE OF GOVERNMENT

The Taliban seem to favor an approach to Islamic
governance that resembles, in important respects, the
approach they took during their period of control that
ended in 2001. This is a system in which a government
selected by Hanafi scholars is required to act in accord-
ance with Islamic law as taught by a small group of schol-
ars trained in the classical Hanafi school of jurisprudence.
A wide range of Afghans is likely to oppose the Taliban’s
insistence that all government policies privilege the

Taliban’s Hanafi-derived understandings of appropriate

behavior and foreseeable institutional mechanisms that
the Taliban believe are necessary to ensure that the gov-

ernment legislates to uphold these understandings.

Where, then, is there room for departure from the First
Emirate model? An important debate in recent schol-
arship on the Taliban asks whether the movement has
moved from its origin in Deobandi, Hanafi traditionalism
toward conversation with the broader field of Islamist dis-
course. As Anand Gopal and Alex Strick van Linschoten
wrote in an article published in 2017: “[T]he Taleban’s ide-
ology has transformed over the past two decades. While
the movement once typified a ‘traditionalist’ Islam—that
is, it sought to articulate and defend a particular concep-
tion of Islam found in the southern Pashtun village—it is
now, during its insurgency phase, closer to the form of
political Islam espoused in the Arab world.”®® If this is true,

it opens up a wide variety of possibilities for negotiation.

First, the scope for elections to representative bodies
has widened significantly in modern Islamist thought,
often arriving at a commitment to something like univer-
sal suffrage. While the Taliban have historically sought
to restrict election of the amir al-mu’minin to trustwor-
thy male electors with the classical qualifications of

the People Who Loose and Bind and have granted
extremely broad authority and discretion over other
appointments to the amir himself, Islamist political think-
ers since Mawdudi locate the entire Muslim community,
including women, as the source of legitimate authority
for political institutions. Even the Taliban included tribal
elders and other significant (but nonclerical) male local

leaders in the assembly that first empowered Mullah
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Omar. Perhaps areas of overlap could emerge on who
exactly constitutes the People Who Loose and Bind.
Such a model could be compatible with hybrid consti-
tutional systems in which the general electorate votes
for lower-level representative bodies that themselves

fill the primary constitutional bodies.

Second, while the Taliban are notoriously insistent on the
requirement that religious authority be defined in terms
of adherence to the Hanafi legal school, this is somewhat
at odds with the spirit of modern Islamist thought, par-
ticularly modern Sunni Islamist thought. Modern political
Islam in some ways can be defined as the effort to bring
modernity in line with Islam and Islam in line with modern
political demands. Thus, there is a general skepticism
that the requirements of political agility and success

for modern statecraft can be satisfied by reducing the
resources of Islam to the traditional jurisprudence of one
legal school. One possibility would be for the Taliban

to reengage with writings by classical Hanafi scholars
who asserted that a Hanafi ruler had the discretion to
follow (and impose) a rule that reflected the intuitions of a
different school of Islamic interpretation—as long as that
preferred rule did not violate a clear scriptural command

and as long as it promoted the public interest.

Third, the core dilemma of modern Islamic constitutional-
ism is how to balance the commitment to sharia compat-
ibility with the needs of a modern state. Thus, all states
that aim to institutionalize some form of Islamic constitu-
tionalism must develop rules for regulating the authority
of legislative or executive and bureaucratic bodies that
have the freedom to form legislation or policy on the
basis of their conception of the public interest. At the
same time, those states must also establish legislative or
judicial bodies tasked with codifying traditional Islamic
legal rules or reviewing legislation for sharia compati-
bility. One irony of modern Islamic statecraft is that, in
practice, institutions that govern on the basis of public
policy often come to be recognized as supreme vis-a-
vis their more exclusively traditionalist Islamic rivals. This

has been true not only in countries such as Egypt and
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Pakistan, where religious scholars and Islamists compete
for power with numerous “secular” elites, but also, to a
degree, in the paradigmatic case of a modern Islamic

state: the Islamic Republic of Iran.

It is not currently clear what sort of institutions, if any,
the Taliban will trust to interpret Islamic law and ensure
that a popularly elected government never enacts laws
or pursues policies repugnant to Islamic law. Surely,
the Taliban would not trust an institution, such as the
Egyptian Supreme Constitutional Court, whose judg-
es have no classical training and are not required to
engage with (let alone follow) classical techniques of
Islamic reasoning. Conversely, Afghans who favor a
liberal democratic model of government, of the sort
established under the 2004 constitution, are likely to
resist strenuously any attempt to establish an institu-
tion modeled closely on Iran’s Guardian’s Council, in
which clerics alone are empowered unilaterally to hear
and resolve cases in which a law is challenged on the

grounds that it violates the principles of Islam.

The most productive approach might be a hybrid institu-
tion of Islamic review, akin to Pakistan’s Federal Shariat
Court, in which secular-trained lawyers and Islamic
scholars are all allowed to vote on the question of
whether a challenged law is consistent with Islam. If they
are willing to contemplate creating such an institution,
however, the Taliban will want the proportion of scholars
on the court to be higher than in the Pakistani case and
would probably demand that they constitute a majority
of the members. Furthermore, the Taliban will want the
scholars’ required qualifications to be defined with more
specificity than is the case in Pakistan. Finally, the Taliban
will likely want some structural mechanism that will

allow them to control the appointment of the scholars.

It should be noted also that if Islamic review is carried
out by an institution composed, at least in part, of Islamic
scholars, Afghani Shiites will reasonably demand that a
Shia scholar be present, if only to handle constitutional

questions that implicate Shia law.%’
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RIGHTS

During the two decades between the fall of the
Taliban’s First Emirate in 2001 and their conquest of
Kabul in August 2021, great progress was made in the
areas of women’s rights, minority rights, and the right to
freedom of expression. It is unclear whether the Taliban
aspire to undo all of this progress and, if they do, it is
unclear whether they would be able to do so. Although
the Taliban’s rhetoric on the question of international
human rights has evolved over time, they remain criti-
cal of the importation of Western secular human rights
norms that they see as unconstrained and incompatible

with Islamic tenets and Afghan traditions.

Women’s Rights

As discussed earlier in this report, the Taliban have
offered a typology of rights that they describe as being
afforded to women by Islam. The limited number of
rights that the Taliban recognize are already enshrined
in Afghanistan’s 1977 Civil Code (for the Sunni majority)
and the Shia Personal Status Law (SPSL). The Taliban
are likely to maintain those laws and to accept that, in
theory, they are binding. Nevertheless, for a number
of social and cultural reasons, Afghan women have
frequently been deprived of many rights to which they
are legally entitled under the Civil Code and the SPSL.
If that was often the case under the recently departed
government, women are likely to be denied their rights
on a consistent basis under a Taliban government. It
will be a great challenge for negotiators to develop
proposals that will ensure that women are able, as a
practical matter, to enjoy the rights that Taliban law will

say are theirs.

Optimists might be heartened by the fact that some
recent Taliban commitments to female access to
education and employment depart from the approach
adopted during their earlier rule, when women’s op-
portunities in these areas were negligible. However,
such commitments come with significant caveats
regarding strict observance of rules regarding parda

(covering) and the wearing of the hijab, avoidance of

intermingling of the genders in places of work and
education, the need for women to be accompanied by
a close male relative when leaving their home, and the
proviso that areas of employment open to women will

be those that benefit “the country” and “serve society.”

Currently, Article 22 of the 2004 constitution forbids
discrimination and establishes that all citizens, “man
and woman, have equal rights and duties before the
law.” Article 7 declares that the state will observe
“international treaties which Afghanistan has joined,”
which include the Convention on the Elimination of

All Forms of Discrimination against Women (CEDAW).
Furthermore, provisions relating to qualification for the
offices of president (Article 62), ministers (Article 72),
members of the national assembly (Article 85), and
justice of the Supreme Court of Afghanistan (Article 118)

contain no gender qualifications.

Statements by Taliban leaders in 2020 referred to
commitments to nondiscrimination and to the right of all
Afghans to participate in a future Islamic system based
on merit or qualification.®® However, the Taliban remain
highly critical of Western “equality” insofar as it is said
to oblige women to seek paid work and therefore de-
prive them of the right (derived from Quran verse 4:34
and various hadith) to be provided with a home and the
means of subsistence by their husband. The notion that
men and women have the same right (and duty) to paid
employment is similarly presented as impinging on a
woman’s rights (and duty) to care for her children and

thus as a threat to the sanctity of family life.®®

The Taliban may declare that they intend to replace
Article 22 with a commitment instead to respect men’s
and women’s reciprocal or complementary rights as
defined by Islam. In response, it might be argued that
abrogating a constitutional commitment to equality
would go beyond measures taken by other majority-
Sunni Muslim states, including Egypt, Indonesia,
Jordan, Pakistan, and the United Arab Emirates, as well

as Qatar, home to the Taliban’s political wing. It might
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Efforts by Western diplomats and others negotiating with the Taliban to address potentially conflicting
visions of Islam and society will require sensitive discussions on the interpretation and application of

sharia tenets and prescriptions.

also be observed that Article 22 and Afghanistan’s rat-
ification of CEDAW already exist alongside provisions
of Afghan law—particularly the 1977 Civil Code and the
SPSL—that reflect gender inequitable sharia provisions.

On the question of areas of work open to women,
one approach may be to invite the Taliban to reflect
on their own stated commitment to nondiscrimina-
tion and the rights of all Afghans to participate in a
future system on a meritocratic basis. Areas of female
employment that “benefit the country” and “serve so-
ciety” would thus not be defined by necessity (such as
certain areas of medicine and the teaching of female
students) and could potentially include any area of
work that a female candidate is equally or more quali-

fied than a male to undertake.

If the Taliban seek to enshrine in law the qualifications
for leadership as described by al-Mawardi and others,
this will require that the head of state be male. The
Taliban’s position on the acceptability of women in
high public office and other senior roles entailing male
subordinates is unclear, but they are likely to adopt

an interpretation of the sharia that centers on wom-
en’s unfitness or ineligibility for positions of executive
authority. Arguments against any general prohibition
on women assuming positions of authority could draw
on work focusing on gender-equitable verses of the
Quran and examples of women in roles of authority
during the rule of the first caliphs after the death of
the Prophet, a period (632—-661) that the Taliban, like
all Sunnis, revere as the period of the “Rightly-Guided
Caliphate.”’® Examples of Sunni-majority countries—
such as Bangladesh, Egypt, Indonesia, Pakistan, and
Tunisia—that have or have had female heads of state,
senior ministers, or judges may also be used to argue
against establishing in law gender discrimination relat-

ing to positions of authority.
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Efforts by Western diplomats and others negotiating with
the Taliban to address potentially conflicting visions of
Islam and society will require sensitive discussions on
the interpretation and application of sharia tenets and
prescriptions. In preparing for these discussions, and in
conducting them, diplomats and negotiators might bene-
fit from cooperation with external scholars. This might be
particularly relevant in relation to the Taliban’s apparent
aversion to allowing gender-mixed workplaces and to
coeducation. It might be useful also in discussions about
the scope of the requirement for mahram. Moves to
nudge theological debates in a positive direction could
be complemented by practical suggestions such as
introducing reporting mechanisms to mitigate against fe-
male harassment as an alternative to a legal requirement

for strict gender segregation in the workplace.

Rights of Religious Minorities

As discussed earlier in the report, Taliban officials have
indicated that in a future system they would permit Shia
to have certain matters of law—patrticularly family and
marriage law—decided by reference to their (Ja fari)
legal school’s jurisprudence. However, this does not
address Shia fears of a return to a constitutional regime
in which the state is constitutionally obliged not merely
to respect Islamic legal principles generally but, more
specifically, to enforce Hanafi jurisprudence as un-
derstood by Taliban scholars. Their concerns will be
shared by Sunni Muslims who do not follow the teach-

ings of the Hanafi school.

Many Afghan Sunnis with liberal beliefs can be rec-
onciled only with modernist interpretations of Islam,
interpretations quite different from the classical Hanafi

interpretations that the Taliban follow.

In some countries where the constitution requires the

state to act in accordance generically with “Islamic



principles,” courts have embraced elements of these
modernist interpretations and have been able to com-
bine constitutional commitment to Islam with simulta-
neous commitments to liberal rights. Pakistan’s Federal
Shariat Court and Egypt’'s Supreme Constitutional
Court are among those that have done this successful-
ly. However, if courts were interpreting a constitution
requiring the state to respect Islamic law as interpreted
by the Hanafi school, particularly Hanafi principles as
understood by scholars associated with the Taliban,
they might find it extremely hard to harmonize a consti-
tutional commitment to Islam with a concurrent commit-

ment to intra-Muslim religious freedom or liberal rights.

Beyond preserving a constitutional provision like Article
131in the 2004 constitution, which obligates courts to
apply Shia (Ja‘fari) jurisprudence in cases involving
matters of Shia personal law, people who do not follow
Hanafi interpretations of Islam (and any negotiators
who are trying to represent the interests of such peo-
ple) must try to ensure that their views are represented
within the courts or whatever other expert institution
performs Islamic review and determines whether state
laws or government policies are consistent with the
commands of Islam. They might seek to have seats
reserved for Shia scholars and representatives of other

Sunni schools of thought on the court or council.

Freedom of Expression

Taliban criticisms of freedom of speech and expression
tend to conflate the right with that of freedom of reli-
gious thought, conscience, and religion. Accordingly, in
the past, the Taliban have suggested replacing Article

34 of the 2004 constitution, which provides:

Freedom of expression shall be inviolable. Every Afghan shall
have the right to express thoughts through speech, writing,
[and] illustrations as well as other means in accordance with
provisions of this constitution. Every Afghan shall have the
right, according to provisions of law, to print and publish

on subjects without prior submission to state authorities.
Directives related to the press, radio, and television as well as

publications and other mass media shall be regulated by law.

In its place, the Taliban have suggested that a new
provision be drafted with wording similar to Article

22 of the 1990 Cairo Declaration on Human Rights in
Islam, which conditions freedom of opinion by allow-
ing the state to ban speech that is contrary to the sha-
ria and which explicitly prohibits speech that disparag-
es the Prophets or undermines the moral and ethical
values of society.” In addition, the Taliban are likely

to seek a reservation on Afghanistan’s ratification of
the International Covenant on Civil and Political Rights
for the purpose of opting out of Article 18(1), which
provides that the right of freedom of religion shall
include the freedom to adopt a religion or belief of
one’s choice. Those engaging with the Taliban should
be prepared to grapple in the near future with simi-
lar proposals and, perhaps, to develop compromise
proposals reflecting a narrower retreat from the 2004
constitution’s expansive protections for free speech.
For example, actors engaging with the Taliban might
propose that instead of amending the current consti-
tution’s categorical language in Article 34, the Taliban
could amend the enabling legislation that Article 34
calls for, so as to clarify that the right to free expres-

sion shall not be construed to protect blasphemy.

Elements of the Taliban’s apparent model of a true
Islamic system have clear antecedents in classical
Islamic political theory, particularly in the principles of
governance explicated by jurists of the Hanafi school
of figh law, in Afghanistan’s own constitutional history,
in past efforts to achieve legitimate Islamic govern-
ance, and (albeit to a lesser extent) in more modernist
Islamic theory on governance and state. However, the
Taliban’s current model is by no means certain to be
implemented. Other models exist that the Taliban may
adopt, at least in part, instead of reimposing the restric-
tive and backward-looking form of governance they
implemented during the First Emirate. There are myriad
ways in which efforts have been made to respond to key

questions of governance and constitutionalism—both in
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A Taliban fighter stands guard during Friday prayer at the Shah-Do Shamshira Mosque in Kabul on September 24, 2021. (Photo by Victor J. Blue/New
York Times)

Islamic political thought and in efforts to design legiti-
mately Islamic systems in various Muslim countries, not

least Afghanistan itself, in the modern era.

Those international actors and domestic constituencies
that are engaging with the Taliban in an effort to induce
them to adopt a more flexible and progressive stance
on some issues of political and social governance are
thus faced with a complicated picture of a movement
simultaneously intransigent and evolving. If the Taliban
are no longer bound by a single, fixed set of religious
doctrines on the structure of government, the rights of
women and minorities, and freedom of expression, and
are instead increasingly participating in an intra-Islamic
discourse that has been evolving since the late twen-
tieth century, then the Taliban may accept that some
areas are open to interpretation, especially if consider-

ations of expediency also encourage flexibility.
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The question of how precisely to organize institutions in
a modern Islamic state has been met with a broad range
of answers from contemporary Islamic thinkers across
the modernist-traditionalist divide. There are some broad
parameters pertaining to the supremacy of the sharia
and the need for strong executive authority, but how
exactly authority is distributed between an executive, a
judiciary, and a consultative body, and how the question
of the compatibility of laws and edicts with the sharia is

adjudicated, are not fixed textually by the religious law.

Two questions are of particular interest here. First, if, fol-
lowing Islamic tradition, executive authority is constituted
and supervised by a body of representatives known as
the People Who Loose and Bind, how are they constitut-
ed or identified? In many cases, there is a kind of mutual
recognition between a ruler and the elites of a society;

however, in much modern Islamic thought and practice,
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the appointment of the People Who Loose and Bind
themselves has been seen as a task that should involve
ever-widening circles of the governed, up to universal

or near universal suffrage. The question here is whether
the Taliban will continue to see themselves as an insular
group that governs all of Afghanistan, or whether they will
see the Afghan people as a whole as the governed who

have the right to appoint their representatives and rulers.

The second question pertains to how the sharia is de-
fined and who adjudicates the distinction between acts
of public policy and fixed rulings of the sharia. Religious
movements want to claim the authority of the divine
law, but governing powers want the flexibility to adopt
laws and policies according to their political interests.
In Islamic public law, there is a lot of space to recast
Islamic governance as allowing for more use of discre-
tion and judgment on the part of officials rather than

merely enforcing timeless religious provisions.

The other areas discussed in this report perhaps leave

less room for development. The Taliban appear to be

more open to female education at all levels than they
were before 2001, but provisions related to gender and
the family tend to be regarded as more or less fixed
parts of religious law. Many modern Islamic scholars
have seen no barrier to female participation in all parts
of the political and social spheres, but at present it is
difficult to imagine the Taliban converging with modern
international law on women’s rights. Similarly, although
the Taliban seem less determined than before to subju-
gate Shia and other religious minorities, it is difficult to
imagine them adopting a view of the public sphere as
incorporating all communities on the basis of equality
and parity of esteem. Finally, freedom of expression

is a notoriously ambiguous concept. It is very easy to
endorse, in principle, the right to speak out in public on
matters of conscience or the right to criticize pres-

ent government policies. Virtually all regimes of free
expression include provisions pertaining to threats to
public order or social cohesion, and it is a hallmark of
all forms of authoritarianism to act on the prerogative to
label annoying and distasteful speech as forbidden on

the grounds of general social harm or sedition.
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