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IMPROPER MEDICARE PAYMENTS: $48
BILLION WASTE?

THURSDAY, JULY 28, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON GOVERNMENT ORGANIZATION,
EFFICIENCY AND FINANCIAL MANAGEMENT,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m. in room
2154, Rayburn House Office Building, Hon. Todd Russell Platts
(chairman of the subcommittee) presiding.

Present: Representatives Platts, Issa, Lankford, Towns, Norton,
Cooper and Connolly.

Staff present: Ali Ahmad, deputy press secretary; Adam Bordes,
senior policy analyst; Gwen D’Luzansky, assistant clerk; Mark D.
Marin, senior professional staff member; Tegan Millspaw, research
analyst; Sang H. Yi, professional staff member; Beverly Britton
Fraser, minority counsel; Mark Stephenson, minority senior policy
advisory/legislative director; and Cecelia Thomas, minority counsel/
deputy clerk.

Mr. PLATTS. This hearing of the Subcommittee on Government
Organization, Efficiency and Financial Management will come to
order.

First, I appreciate everyone’s patience and understanding with
both the change in time from 9:30 a.m. to 10 a.m. and also a slight-
ly late start as we were wrapping up our conference meeting in the
Capitol.

The purpose of today’s hearing is to continue this committee’s ex-
amination of improper payments made by the Federal Government.

In 2010, the government estimates there was $48 billion in im-
proper payments within the Medicare Program. This figure rep-
resents approximately 38 percent of all identified improper pay-
ments made by the Federal Government in fiscal year 2010 and is
likely only a partial accounting of Medicare’s total amount of im-
proper payments.

Medicare is considered a high risk program by the Government
Accountability Office. It is known to be susceptible to fraud, waste
and abuse. Last year, the Medicare Fee for Service Program re-
ported more improper payments than any other Federal program.
Many of these improper payments are a direct result of insufficient
internal controls and financial management.

The Centers for Medicare & Medicare Services process almost 5
million claims every day, relying on automated systems to identify
improper claims. Most claims are paid without any individual re-
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view of the claim or the medical records associated with it. This
leads to improper payments resulting from claims without suffi-
cient documentation, insufficient or fraudulent documentation, in-
correctly coded claims or services that are not reasonable or nec-
essary.

CMS has been making efforts to better identify and decrease the
amount of improper payments within Medicare. In 2009, CMS fol-
lowed the recommendations of the Office of the Inspector General
to implement stricter and more thorough methodologies to calculate
payment error rates.

Using this new methodology, CMS identified more improper pay-
ments in 2009 and 2010. CMS is also working to calculate im-
proper payments made through Medicare Part D, the Prescription
Drug Program. CMS had not previously calculated the improper
payments for Part D and will do so for the first time for the current
fiscal year 2011.

CMS also plans to increase its oversight of Part D by performing
more audits including onsite audits and face to face evaluations.
CMS has also announced that it will evaluate the fraud and abuse
programs put in place by third party insurance companies admin-
istering Part D. CMS’s efforts to increase oversight are certainly
commendable, however, more must be done to strengthen the inter-
nal controls, especially in CMS’s contract management.

In 2006, CMS began using recovery audit contractors to identify
and recover improper payments. The recovery audit contractors
have identified numerous vulnerabilities in CMS’s programs. Un-
fortunately, CMS has only taken steps to address about 40 percent
of these significant vulnerabilities.

GAO has also found pervasive deficiencies in CMS’s contract
management internal controls. GAO issued nine recommendations
to improve internal controls in 2009 but a year later, found that
CMS had only taken steps to address two of the recommendations.
Improper payments cost the taxpayers billions of dollars each year.
This hearing is part of a continued effort by this committee to pre-
vent improper payments and other instances of waste, fraud and
abuse in government.

I certainly welcome the opportunity to hear from our witnesses
today on CMS’s progress to identify and prevent improper pay-
ments in Medicare and would conclude with just the focus that
given the ongoing debate with deficit reduction, the ongoing debate
over the debt limit and the broad picture of spending here in Wash-
ington, how we need to do better with the American peoples’
money, when we are looking at debt reduction plans that talk
about reducing spending by $10 billion, $20 billion, $30 billion in
the coming years and then when we look and have, what we know
of, at least $125 billion each and every year improperly made by
the Federal Government, almost 40 percent of which is identified
within the Medicare Program, we have a lot of work to do.

We are grateful for the witnesses being here today who will help
us in this partnership approach to getting this work done and
going forward in a positive way.

[The prepared statement of Hon. Todd Russell Platts follows:]



Rep. Todd Platts

Opening Statement
“Improper Medicare Payments: $48 Billion in Waste?”
July 28, 2011

The purpose of today’s hearing is to continue this committee’s examination of improper
payments made by the federal government. In 2010, the government estimates that there was
$48 billion in improper Medicare payments. This figure represents over 38 percent of a//
identified improper payments made by the government in Fiscal Year 2010, and is likely only a
partial accounting of Medicare’s total amount of improper payments.

Medicare is considered a high risk program by the U.S. Government Accountability Office. Itis
known to be susceptible to fraud, waste, and abuse. Last year, the Medicare Fee-for-Service
program reported more improper payments than any other federal program. Many of these
improper payments are a direct result of insufficient internal controls and financial management.

The Centers for Medicare and Medicaid Services (CMS) process almost 5 million claims every
day, relying on automated systems to identify improper claims. Most claims are paid without
any individual review of the claim or the medical records associated with it. This leads to
improper payments resulting from claims without sufficient documentation, insufficient or
fraudulent documentation, incorrectly coded claims, or services that are not deemed reasonable
or necessary.

CMS has been making efforts to better identify and decrease the amount of improper payments
in Medicare. In 2009, CMS followed recommendations from the Office of the Inspector General
to implement stricter and more thorough methodology to calculate payment error rates. Using
this new methodology, CMS identified more improper payments for 2009 and 2010.

CMS is also working to calculate improper payments made through Medicare Part D, the
prescription drug program. CMS has not previously calculated improper payment numbers for
Part D, and will do so for the first time in Fiscal Year 2011. CMS also plans to increase its
oversight of Part D by performing more audits, including on-site audits and face-to-face
evaluations. CMS has also announced that it will evaluate the fraud and abuse programs put in
place by the third-party insurance companies that administer Part D.

CMS’s efforts to increase oversight are commendable. However, more must be done to
strengthen internal controls, especially in CMS’s contract management. In 2006, CMS began
using recovery audit contractors to identify and recover improper payments. The recovery audit
contractors have identified numerous vulnerabilities in CMS’s programs. CMS has only taken
steps to address about 40 percent of significant vulnerabilities.

GAO has also found “pervasive deficiencies” in CMS’s contract management internal controls.
GAO issued nine recommendations to improve internal controls in 2009, but a year later, it
found that CMS had only taken steps to address two of the recommendations.

Improper payments cost taxpayers billions of dollars each year. This hearing is part of a
continued effort by this committee to prevent improper payments and other instances of waste,
fraud, and abuse in government. I welcome the opportunity today to hear from our witnesses on
CMS’s progress to identify and prevent improper payments in the Medicare program.
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Mr. PraTTSs. With that, I yield to the ranking member from New
York, the former chairman of the full committee, Mr. Towns.

Mr. TowNs. Thank you very much to Chairman Issa, the chair-
man of the full committee, and to you, Chairman Platts, chairman
of the subcommittee.

We should be clear about one thing. Improper payments by Medi-
care or any other agency may be over payments or under pay-
ments. They may be fraudulent payments or valid payments lack-
ing proper documentation. They could also be inadequate payments
for valid charges.

In today’s context of a looming breach of the Federal debt ceiling,
it might be tempting to view Medicare’s improper payments as an
easily identifiable budget savings but that is not the case. Solving
the problem of improper payments does not necessarily translate to
government savings or a lower Federal deficit. Still, eliminating
improper payments is the right thing to do and we should do it.
I think we can all agree on that.

I thank Chairman Platts for holding this hearing and I thank
our witnesses, Inspector General Levinson, Ms. Snyder, Ms. Daly
and Ms. King, for sharing their expertise with us today.

According to GAO, governmentwide improper payments totaled
approximately $125 billion in 2010. Medicare alone accounted for
nearly $48 billion of that as my colleague indicated. That is almost
40 percent of the improper payments in the entire government. I
find these figures deeply troubling and that is why we look forward
to hearing from our witnesses today.

President Obama has taken many positive steps toward reducing
improper payments since the beginning of this administration. In
2009, the President signed Executive Order 13520 which sought to
increase transparency in agencies’ accountability regarding im-
proper payments. In 2010, the President also issued two memoran-
dums that instructed OMB and agencies to make it a priority not
only to find improper payments, but to recapture the money that
was paid.

Additionally, the administration announced last year that the
Centers for Medicaid and Medicare Services would cut the fee for
service plan improper payment rate in half by 2012. I certainly
would like to hear more about CMS’s progress in this matter.

Mr. Levinson, of the Inspector General’s Office, is one of the
watchdog agencies that is responsible for identifying problems and
recommending solutions for improper payments in Medicare. GAO
is the other watchdog. Between these two and independent innova-
tion by CMS, I am looking forward to hearing about how and when
we can eliminate improper payments.

I am encouraged by the progress the administration has made in
the last 2 years in reducing improper payments. Whatever it is
that this committee needs to do to assist in terms of the reduction,
I would let you know that we stand ready to do just that.

Thank you very much for being here and I look forward to your
testimony.

Thank you and I yield back.

[The prepared statement of Hon. Edolphus Towns follows:]
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Opening Statement

Rep. Edolphus Towns, Ranking Member
Subcommittee on Government Organization, Efficiency, and
Financial Management
Hearing on “Improper Medicare Payments:
$48 Billion in Waste?”

August 3, 2011

In the 112" Congress alone, House and Senate Committees have
held 29 hearings which examined ways to eliminate waste,
fraud, and abuse in health care. This Committee is part of this
growing chorus and we are determined to find a solution to it.

But we should be clear about one thing: Improper payments, by
Medicare or any other agency, may be overpayments or
underpayments. They may be fraudulent payments, or valid
payments lacking proper documentation. They could also be
inaccurate payments for valid charges.

In today’s context of a looming breach of the federal debt
ceiling, it might be tempting to view Medicare’s improper
payments as an easily identifiable budget savings. But that is
not the case. Solving the problem of improper payments does
not necessarily translate to government savings, or a lower
federal deficit. Still, eliminating improper payments is the right
thing to do. I think we can all agree on that.

I thank Chairman Platts for holding this hearing and I thank our
witnesses, Inspector General Levinson, Ms. Snyder, Ms. Daly
and Ms. King, for sharing their expertise with us today.
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According to GAO, government-wide improper payments
totaled approximately $125 billion in 2010. Medicare alone
accounted for nearly $48 billion of those payments. That is
almost 40% of improper payments in the entire government. [
find these figures deeply troubling and that is why I look
forward to your insights on how to solve this problem.

President Obama has taken many positive steps toward reducing
improper payments since the beginning of his Administration.
In 2009, the President signed Executive Order 13520 which
sought to increase transparency and agency accountability
regarding improper payments.

In 2010, the President also 1ssued two memoranda that
instructed OMB and agencies to make it a priority not only to
find improper payments but to recapture the money that was
paid.

Additionally, the Administration announced last year that the
Centers for Medicaid and Medicare Services will cut the Fee-
tor-Service Plan improper payment rate in half by 2012. 1
certainly would like to hear more about CMS progress in
meeting that goal.

Mr. Levinson’s Inspector General’s office is one of the
watchdog agencies that 1s responsible for identifying problems
and recommending solutions for improper payments in
Medicare. GAO is the other watchdog. Between these two, and
independent innovations by CMS, I am looking forward to
hearing about how and when we can eliminate improper
payments.

o]
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I am encouraged at the progress that the Administration has
made in the last two years in reducing improper payments.
Whatever it is that this committee can do to speed the reduction
of improper payments in Medicare, let us know. I am confident
that we can all work together on bipartisan solutions to this
problem.
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Mr. PLATTS. I thank the gentleman.

Members will have 7 days to submit opening statements and ex-
traneous materials for the record. Unless any other Member want-
ed to make a brief opening statement, we will move to our wit-
nesses.

We are honored to have four distinguished public servants here
with us today. Daniel Levinson is the Inspector General of the U.S.
Department of Health and Human Services. He also serves on the
Executive Council of the Council of the Inspectors General on In-
tegrity and Efficiency where he co-chairs the Committee on Inspec-
tion and Evaluation.

We are also delighted to have Michelle Snyder, Deputy Chief Op-
erating Officer for the Centers for Medicare & Medicaid Services
where she is responsible for leading CMS’s improvement initiatives
for promoting excellence in operations.

From the Government Accountability Office, we have Kay Daly,
Director of Financial Management and Assurance for the Govern-
ment Accountability Office where her responsibilities include finan-
cial management systems, improper payments, contracting cost
analysis and health care financial management issues.

Along with Ms. Daly, we have Kathleen King. Ms. King won’t be
making an opening statement but is available for questions as part
of today’s hearing. Ms. King is the Director of Health Care for the
Government Accountability Office and is responsible for leading
studies of the health care system and specializes in Medicare man-
agement and prescription drug coverage.

Pursuant to the rules of the committee, all witnesses are sworn
in before every hearing. So if I could ask each of our witnesses to
stand and raise your right hands.

[Witnesses sworn.]

Mr. PrATTS. Let the record reflect that the witnesses answered
in the affirmative.

We will set the clock for about 5 minutes. We do have your writ-
ten testimony which will be made a part of the record. If you can,
stay close to the 5-minutes. If you need to go over a bit, that is fine.
We look forward to them getting into questions.

General Levinson, would you begin, please?

STATEMENTS OF DANIEL R. LEVINSON, INSPECTOR GENERAL,
OFFICE OF THE INSPECTOR GENERAL, HEALTH & HUMAN
SERVICES; MICHELLE SNYDER, DEPUTY CHIEF OPERATING
OFFICER, CENTERS FOR MEDICARE & MEDICAID SERVICES;
KAY DALY, DIRECTOR OF FINANCIAL MANAGEMENT AND AS-
SURANCE; AND GOVERNMENT ACCOUNTABILITY OFFICE,
ACCOMPANIED BY KATHLEEN KING, DIRECTOR, HEALTH
CARE, GOVERNMENT ACCOUNTABILITY OFFICE

STATEMENT OF DANIEL R. LEVINSON

Mr. LEVINSON. Good morning, Chairman Platts, Ranking Mem-
ber Towns, Chairman Issa and other members of the sub-
committee. Thank you for the opportunity to testify about OIG’s ef-
forts to monitor and help to reduce Medicare improper payments.

In 2010, CMS reported Medicare errors totaling nearly $48 bil-
lion. My written statement describes in more detail OIG’s work
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analyzing CMS’s error rate estimates and our targeted reviews of
Medicare improper payments. My testimony this morning summa-
rizes OIG’s recommendations in this area.

Although our recommendations are tailored to specific
vulnerabilities, the actions we recommend to CMS fall into the fol-
lowing four categories: increased prepayment and post payment re-
view of claims; strengthen program requirements to address
vulnerabilities; increase oversight and validation of supporting doc-
umentation and educate and issue more guidance to providers.

OIG has consistently recommended that CMS enhance both pre-
payment and post payment review of claims. For example, OIG’s
analysis of claims for diabetes testing supplies identified $209 mil-
lion in improper payment. Prepayment edits can help reduce im-
proper claims for these testing supplies.

In certain areas, CMS should strengthen program requirements
to address integrity vulnerabilities. For example, we have rec-
ommended that CMS establish a payment cap on chiropractic
claims to prevent improper payments for maintenance therapy.

We also have recommended increased review of supporting docu-
mentation to verify that requirements are being met. For example,
OIG found that Medicare spent $95 million on claims for power
wheelchairs that were either medically unnecessary or lacked suffi-
cient documentation to determine medical necessity. One of our
recommendations is that CMS review records from sources in addi-
tion to the wheelchair suppliers such as the prescribing physician.

Provider education is also critical to ensuring compliance in pro-
tecting beneficiaries. We found that 82 percent of hospice claims for
beneficiaries and nursing facilities did not meet at least one Medi-
care coverage requirement, requirements that are in place to pro-
tect beneficiaries’ health and well being. Medicare paid about $1.8
billion for these claims.

We recommended that CMS provide hospices with guidance on
the rules for certifying terminal illness and a checklist of items
that must be included in the plans of care.

For our part in provider education, this year, OIG conducted free
training seminars in six cities to educate providers on fraud risks
and share compliance best practices. We also published a road map
for physicians to provide guidance on complying with fraud and
abuse laws. I have copies of this available this morning for each
and every Member.

Although not all improper payments are fraudulent, all pay-
ments resulting from fraud are improper and our efforts to combat
fraud are achieving historic results. OIG’s investigations resulted
in $3.8 billion in court-ordered fines, penalties, restitution and set-
tlements in 2010. To prevent improper payments from compro-
mising the Medicare Trust Fund, OIG refers credible evidence of
fraud to CMS to implement payment suspensions, helping to turn
off the spigot to prevent payment for fraudulent claims.
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Improper payments cost taxpayers billions of dollars each year.
The Executive order on reducing improper payments states that
the Federal Government must make every effort to confirm that
the right recipient receives the right payment for the right reason
at the right time. OIG is committed to this goal and thank you for
support of our mission.

I would be happy to answer your questions.

[The prepared statement of Mr. Levinson follows:]
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Testimony of:

Daniel R. Levinson

Inspector General

U.S. Department of Health & Human Services

Good morning, Chairman Platts, Ranking Member Towns, and other distinguished Members of
the Subcommittee. Iam Daniel Levinson, Inspector General of the U.S. Department of Health &
Human Services (HHS or the Department). Thank you for the opportunity to testify about the
HHS Office of Inspector General’s (OIG) efforts to monitor and make recommendations to
reduce Medicare improper payments. OIG’s mission is to protect the integrity of HHS programs,
as well as the health and welfare of program beneficiaries. In fulfillment of this mission, we
recommend program safeguards, follow up on those recommendations, promote provider
compliance, and investigate and hold accountable those who defraud and abuse the Departraent’s
programs. My testimony will describe the scope of the problem, OIG’s oversight of the
Department’s measurement of Medicare improper payments, and OIG’s role in preventing,
detecting, and reducing improper payments.

Improper Medicare Payments Cost Taxpayers Billions of Dollars Each Year

In 2010, the Centers for Medicare & Medicaid Services (CMS) reported Medicare improper
payments totaling $47.9 billion. Of that total, $34.3 billion is attributable to Medicare Fee-for-
Service (10.5-percent error rate) and $13.6 billion is attributable to Medicare Part C (14-percent
error rate).

Some but not all improper payments are the result of fraud. Improper payments can also result
from medically unnecessary claims, miscoded claims, eligibility ervors, or insufficient
documentation. Examples of improper payments include payments made to an ineligible
recipient, duplicate payments, or payment for services not received. For example, my office
recently identified $3.6 million in improper Medicare Part D payments on behalf of deceased
beneficiaries.

OIG has long been at the forefront of measuring, monitoring, and recommending actions to
reduce improper payments, including developing the first Medicare payment error rate in 1996, a
time when there were few existing error rate models in Government. OIG identifies improper
payments for specific items and services, assesses internal control and payment vulnerabilities,
and makes recommendations to reduce future improper payments. To maximize the impact of
these reviews, we assess program risks and employ data analysis to target our audits, evaluations,
and investigations.

O1G Reviews the Measurement of Medicare Improper Payment Rates

Measuring error rates is key to monitoring program integrity and the scope of inappropriate
payments. In 2003, CMS assumed responsibility for, and OIG began providing oversight of, the
error rate process. CMS established the Comprehensive Error Rate Testing (CERT) program to
produce a Medicare fee-for-service error rate.

OIG reviews CMS’s estimates of improper payments and has analyzed the error rate by types of
providers and by types of error. This analysis supports CMS’s efforts to reduce the error rate by

1
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identifying what types of errors are most frequent and which provider types are comunitting those
errors, so that CMS can refine and target its remediation efforts accordingly. For example, OIG
found that in the fiscal year (FY) 2009 CERT, inpatient hospitals, durable medical equipment
suppliers, hospital outpatient departments, physicians, skilled nursing facilities, and home health
agencies accounted for 94 percent of improper Medicare payments. We also found that
insufficient documentation, miscoded claims, and medically unnecessary services and supplies
accounted for about 98 percent of the improper payments attributable to the six types of
providers. OIG is also planning audit work to follow up on “error-prone” providers, i.e.,
individual providers with erroneous claims in each of the past four CERT cycles, 1o test those
providers’ claims and identify improper payments.

OIG Reviews Identify Improper Payments and Recommend Corrective Actions

OIG conducts targeted reviews to determine the scope of improper payments for specific service
types and recommends actions to improve program safeguards. By reviewing medical records
and other documentation associated with a claim, we identify services that are undocumented,
medically unnecessary, or incorrectly coded, as well as duplicate payments and payments for
services that were not provided. In doing so, we uncover systemic payment vulnerabilities and
make recommendations to address them.

Medically unnecessary services are particularly concerning as beneficiaries may be subjected to
tests and treatments that serve no purpose and may even cause harm. Further, because
beneficiaries are generally responsible for a 20-percent copayment for items and services
provided under Medicare Part B, beneficiaries may pay unnecessary or inflated copayments
when they receive items or services that they do not need, or more expensive versions than they
need.. For beneficiaries who are eligible for Medicare and Medicaid, their Medicaid programs
may bear the costs of these copayments.

For example, we reviewed claims for certain types of support surfaces used to prevent and treat
bedsores and found that more than | in 5 claims were medically unnecessary. In a review of
power wheelchairs, we determined that 9 percent of claims were not medically necessary and the
records for an additional 52 percent of claims did not contain sufficient documentation to
determine whether they were medically necessary. Improper payments for these claims totaled
$95 million over a 6-month period. To address these and other types of etrors, we recommended
that CMS take a variety of actions to ensure that claims are paid appropriately, including
conducting additional prepayment and post-payment medical reviews.

For some services, we have found pervasive documentation errors. For example, we found that
60 percent of Medicare claims for rehabilitation power wheelchairs did not meet all
documentation requirements. These claims accounted for $112 million in improper Medicare
payments over a 6-month period. We have also found significant rates of documentation error
for certain types of pain management services. We recommended that CMS take actions to
address these errors, mcluding improving controls, educating providers, and clarifying guidance.

In some cases, documentation or coding errors may signal broader vulnerabilities affecting
patient care. For example, we found that 82 percent of hospice claims for beneficiaries in
nursing facilities did not meet all Medicare coverage requirements - requirements that are in
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place to protect beneficiaries” health and wellbeing. Problems included failing to establish plans
of care and providing fewer services than outlined in beneficiaries’ plans of care, potentially
putting the beneficiary at greater risk. To prevent these problems from recurring and to better
protect hospice patients, we recommended that CMS educate hospice providers about coverage
requirements, provide tools to hospice providers (e.g., guidance, templates, and checklists), and
use targeted medical reviews and other oversight to improve compliance.

In addition to medical record reviews designed to {lag individual improper claims, OIG also
conducts data analysis to identify broader patterns indicative of improper payments and potential
fraud and abuse. For example, through data analysis we have identified “outliers™ that bill for
services at an unusually high rate, as well as patterns in which certain geographic arcas exhibit
unusual billing, and also have matched claims and other data to identify billing patterns that raise
concern, These types of analyses can generate leads for investigations, audits, and further
medical record review. In addition, these reviews can lead to recommendations to CMS to
strengthen its program oversight activities and reduce future improper payments. For example,
OIG reviewed high-utilization claims for blood-glucose test strips and lancet supplies, and
identified an estimated $270 million in improper Medicare payments for these supplies. We
recommended that CMS contractors implement various adjustments to its payment system, such
as those to identify claims with overlapping dates of service.

OIG Will Continue To Monitor and Recomumend Actions To Reduce Improper Payments
OIG’s work helps CMS to better identify, track, and reduce improper payments. For example,
because of O1G concerns that the Medicare error rates for certain provider types may be
understated, CMS made substantial changes in the CERT medical record review process in 2009.
In addition, we have recommended that CMS enhance pre-payment review of claims, including
the use of specific adjustments to address identified payment errors, and work with providers to
educate and enforce program requirements, including documentation requirements. We also have
made recommendations aimed at reducing improper payments for specific items and services, as
described above.

OIG currently is conducting a series of audits of hospital compliance with Medicare
requirements. Based on prior audit and enforcement work, we have identified 27 “high risk”
areas of hospital billing. Using data mining, we further focus on potential problem areas and
hospitals, and we then sclect claims for testing and conduct hospital site visits to perform
comprehensive reviews of billing and medical record documentation. In addition to identifying
and recovering improper Medicare payments, we are recommending improvements to internal
controls to prevent future improper billings.

OIG is also conducting in-depth reviews of claims for evaluation and management services,
power wheelchairs, and Part A payments to skilled nursing facilities to determine whether these
payments met Medicare coverage requirements. In addition, we are conducting data analysis to
identify potential improper payments in a variety of areas, including lower limb prostheses, Part
D drugs, and home health care. Other planned work includes a review of prior year improper
payment determinations that have subsequently been overturned on appeal and a pilot project to
obtain missing documentation identified during the comprehensive error rate testing.
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OIG Also Leads the Fight Against Medicare Fraud

Although not all improper payments are fraudulent, all payments resulting from fraud are
improper. There is no precise measure of the magnitude of health care fraud, but we know that it
is a serious problem that demands an aggressive response.

O1G has been leading the fight against health care fraud and abuse for more than 30 years.
Although the majority of health care providers are honest and well-intentioned, a minority of
providers who are intent on abusing the system cost taxpayers billions of dollars per year. During
this FY, OIG has opened more than 1,700 health care fraud investigations. Additionally, our
enforcement efforts resutted in more than 900 criminal and civil actions and $3.8 billion in court-
ordered fines, penalties, restitution, and settlements in FY 2010.

We also work to help prevent fraud and promote compliance through guidance and outreach to
health care providers. This vear, OIG conducted free training seminars in six cities fo educate
providers on fraud risks and share compliance best practices. We also published a Road Map for
New Physicians to provide guidance on complying with fraud and abuse laws.

Conclusion

Executive Order 13520 on reducing improper payments states that the Federal Government must
make every effort to confirm that the right recipient receives the right payment for the right
reason at the right time. QIG is committed to this goal. Thank you for your support of our
mission.
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Mr. PLATTS. Thank you, General Levinson.
Ms. Snyder.

STATEMENT OF MICHELLE SNYDER

Ms. SNYDER. Good morning.

Thank you, Chairman Platts, Ranking Member Towns and
Chairman Issa, for being with us today and members of the sub-
committee for this opportunity to discuss the Centers for Medicare
& Medicaid Services’ efforts to reduce improper payments to Medi-
care.

CMS is committed to reducing the amount of improper payments
and the rate and ensuring that our programs pay the right amount
for the right service to the right person in a timely manner. Like
other large and complex programs, Medicare is susceptible to im-
proper payments. In accordance with the Improper Payments Infor-
mation Act, CMS calculates an improper payment rate for the
Medicare Program annually. While these improper payments rep-
resent a fraction of total program spending, any level of improper
payment is unacceptable and CMS is aggressively working to re-
duce errors.

There is confusion about what improper payments are and what
they are not. Improper payments are errors that generally result
from one of the following situations: the provider fails to submit
any documentation or submits insufficient documentation to sup-
port the service paid; the provider incorrectly codes the service on
the claim or the documentation submitted by the provider shows
that the services provided were not reasonable or necessary.

Improper payments do not always represent an unnecessary loss
of Medicare funds, rather they are an indication of errors made by
either the provider in filing a claim or inappropriately billing for
that service. Improper payments are usually not fraudulent. CMS
is committed to reducing improper payments in our programs and
we have developed many corrective actions to resolve and eliminate
these improper payments in the future.

The traditional Medicare Fee for Service Program represents the
majority of Medicare spending. This program is administered by
CMS through contracts with private companies that process close
to 5 million claims each day or approximately 1.2 billion claims in
a fiscal year. CMS uses the comprehensive error rate testing proc-
ess to estimate an improper payment rate for the Medicare Fee for
Service programs.

Between fiscal years 2009 and 2010, CMS was able to reduce the
improper payment rate by 1.9 percent from 12.4 percent in 2009 to
10.5 percent in 2010. The CERT Program provides valuable infor-
mation to assist in the development of corrective action to reduce
improper payments in the future. We believe the best way to ad-
dress these documentation problems is through robust provider
education and outreach efforts, performing more review of provider
medical records to ensure services billed meet Medicare policies
and payment rules and enhanced systems edits and automated
analytic tools.

Some of our recent provider education efforts include the devel-
opment of comparative billing reports, issuance of quarterly compli-
ance reports and conducting routine forums to discuss Medicare
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policies and documentation requirements. We also recently imple-
mented nationally the National Recovery Audit Program. This pro-
gram allows recovery auditors on a contingency fee basis to identify
overpayments and under payments in a previously submitted and
paid claim.

The Permanent Medicare Fee for Service Recovery Audit Pro-
gram has corrected a total of $685 million in improper payments
in a 12 month period. The program also provides valuable informa-
tion about areas where increased education and outreach is needed
and where prepayment medical review is most productive. These
tools also assist in the development of automated edits to detect
and reject claims where medical services are physically impossible
and medically unlikely.

In Medicare Parts C and D they differ significantly from the
Medicare Fee for Service Program and require different approaches
to measure and address improper payments. CMS prospectively
pays Medicare Parts C and D plans a monthly capitated payment
for each enrolled beneficiary. These per person capitated payments
are risk adjusted on a beneficiary’s health status.

The Part C improper payment rate in fiscal 2010 was 14.1 per-
cent, a reduction of 1.3 percent from the fiscal year 2009 rate of
15.4. Most of the Part C improper payments are the results of er-
rors related to the fact that the supporting medical records sub-
mitted do not include the necessary diagnosis data to support the
CMS risk adjusted payment.

Again, we are working very closely to implement a number of
audit strategies in the Medicare Parts C and D programs. This
year, we are happy to report that in November of this year, we will
be reporting a composite Part D rate which will be the first time
that we have reported the rate. We believe the information, as we
have gone through establishment of that error, will help us to start
to push that error down because of what we have learned through
that measurement process.

We have a number of strategies in place I would be happy to talk
about as we proceed through the hearing this morning. I would
also like to assure you that we are examining techniques used by
the private sector, by insurance companies and others to better in-
form our efforts to combat improper payments.

We are eager to learn from successful private sector efforts to re-
duce errors and improper payments, and have indeed begun to
form partnerships across the health care sector to ensure that we
have the best information we can to make a difference in the Medi-
care Program and to help them also learn from our experiences in
what is a very large payment program.

While CMS has made significant progress in reducing waste and
errors in our programs, we understand more work remains. I am
confident that the systems controls and ongoing corrective actions
that CMS is undertaking, plus the help of our partners and the Of-
fice of the Inspector General, and other parts of the Department,
will help us in continuing this undertaking that will result in con-
tinued reduction in improper payments.
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I look forward to working with the subcommittee to ensure that
CMS carries out this important work and to answer an questions
you may have.

Thank you.

[The prepared statement of Ms. Snyder follows:]
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U.S. House Committee on Oversight & Goverament Reform
Subcommittee on Government Organization, Efficiency, and Financial Management

July 28, 2011

Chairman Platts, Ranking Member Towns, and Members of the Subcommittee, thank you for the
invitation to discuss the Centers for Medicare & Medicaid Services” (CMS) efforts to reduce
improper payments in Medicare. The Administration is strongly committed to ensuring that our

programs pay claims in an accurate and timely manner and reducing the rate of improper payments.

Background on Improper Pavments

Like other large and complex Federal programs, Medicare is susceptible to payment, billing and
coding errors—called “Improper payments.” Estimates of improper payment rates are determined
annually in an open and transparent process as required by the Improper Payments Information Act
(TPIA) of 2002, and amended by the Improper Payments Elimination and Recovery Act (IPERA) of
2010. While improper payments represent a fraction of total program spending, any amount of

improper payment is unacceptable and CMS is aggressively working to reduce these errors.

The IPIA uses the term “improper payment” to describe these errors, however it is important to
clarify what these billing anomalies are — and are not. They can result from a variety of assorted
circumstances, including: 1) services with insufficient documentation, 2) services provided that
were not determined “reasonable and necessary,” 3) incorrectly coded claims, or 4) services with no
documentation. Further, improper payments do not mean an item or service was not needed. These
payments are not necessarily fraudulent; rather, they tend to be an indication of errors made by the
provider in filing a claim or inappropriately billing for a service. Most improper payments by
providers are classified as such because they relate to claims where the information in the medical
record did not support the services billed. Examples of common payment errors made by Medicare

providers include services that were performed in a medically unnecessary setting', or were

! Medically unnecessary setting: Medicare claims fall into this category when services are provided in a more intensive
(and expensive) setting than is considered reasonable and necessary by Medicare. For example, if a minor surgery is
done in an inpatient hospital setting on a healthy beneficiary, instead of in an outpatient setting, the entire claim is
classified as an “improper payment,”

1
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. 5 . .. . .
incorrectly coded.” Other payment errors result when providers fail to submit documentation when
requested, fail to submit adequate documentation to support the claim, when Medicare pays a claim
that should have been paid by a different group health plan or other liable party, or when a service is

not medically necessary.

The Administration is committed to reducing waste and improper payments across the government.
On November 20, 2009, President Obama issued Executive Order No. 13520, Reducing Improper
Payments, calling on all Federal agencies to reduce improper payments by boosting transparency
and accountability across Federal programs and CMS is working hard to carry out the Order. In
addition, the President has issued a memorandum on intensifying and expanding payment recapture
audits (March 10, 2010) and issued a memorandum to enhance payment accuracy by creating a “Do
Not Pay™ List (June 18, 2010). On July 22, 2010, the President signed IPERA into law to improve
agencies’ identification and estimation of muproper payments and expand payment recovery audits

to all types of programs and activities with $1 million in annual outlays if cost-effective.

Improper Pavments in Medicare Fee-for-Service

The traditional, Medicare fee-for-service (FFS) program represents the majority of Medicare
spending, with hospital and other institutional services representing the largest spending outlays.
CMS administers the Part A and B programs through contracts with Medicare Administrative

Contractors {MACs), which are private companies that process claims for Medicare beneficiaries.

In keeping with laws that require CMS to promptly pay Medicare claims, our claims processing
systems were built to quickly process and pay the roughly 4.8 million claims that we receive each
day, totaling an approximate estimate of 1.2 billion clairms in fiscal year 2011. Due to the volume
of claims processed by Medicare each day and the significant cost associated with conducting
medical review of an individual claim, CMS relies heavily on automated edits to identify
inappropriate claims. As such, most claims are paid by CMS without requesting or individually

reviewing the medical records associated with the services listed in the claim.

* Incorrect coding: Claims are placed into this category when providers submit medical documentation that support a
iower or higher code than the code submitted. (CMS fmproper Medicare Fee-For-Service Payments Report,
https:/fwww.cms.gov/CERT/10_CERT_Reports_and_Data.asp#TopOfPage).

2
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CMS uses the Comprehensive Error Rate Testing (CERT) process to sample and review Medicare
FFS claims to estimate an improper payment rate. At the recommendation of the Department of
Health and Human Services (HHS) Office of Inspector General, CMS applied a stricter and
improved methodology for calculating the Medicare FFS ervor rate in FY 2009. As a result of this
change, the FY 2009 and FY 2010 FFS error rates were higher than in FY 2008; 12.4 percent and
10.5 percent in FY 2009 and FY 2010 respectively compared to 3.6 percent in FY 2008, The
Administration announced last year that CMS will cut the Medicare FFS improper payment rate in
half by FY 2012, from 12.4 percent to 6.2 percent. CMS is making progress in meeting this goal,

with a 1.9 percent point reduction in the error rate between FY 2009 and FY 2010,

In addition to measuring the Medicare FFS error rate, the CERT program guides CMS in
developing corrective actions to reduce improper payments in the future. CMS continues to analyze
the improper payment data gathered from the CERT program and uses the results to manage and
provide feedback to Medicare contractors to inform and enhance their medical review efforts, focus

on high-risk areas, and improve overall operations.

To help reduce medical necessity errors, which occur when documentation submitted by a provider
does not sufficiently establish the beneficiary’s medical need for an item or service, CMS has
developed an internal control called Comparative Billing Reports. which compare a provider’s
billing pattern for various procedures or services to their peers on a State and national level. Also,
Medicare’s automated systems can detect and reject payment for medical services that are
physically impossible, such as a hysterectomy billed for a male beneficiary. Additionally, CMS has
developed “medically unlikely” payment systems edits, which detects services when the gquantity

billed exceeds acceptable clinical limits.

Recovery Audit Program in Medicare FFS

The Recovery Audit program is another financial management tool in CMS® efforts to detect and
reduce improper payments. The Recovery Audit program began as a 6-State demonstration project
required by the Medicare Prescription Drug, Improvement, and Moderization Act of 2003.°

Congress expanded the Recovery Audit program in the Tax Relief and Health Care Act of 2006,

* CMS began this demonstration in Florida, California, and New York in 2005, and later expanded to Massachusetts,
South Carolina, and Arizona.

3
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directing CMS to implement a permanent national Recovery Audit program in Medicare FFS by
January 1, 2010. Recovery Auditors work to identify overpayments and underpayments in
previously submitted and paid claims; per the statute, these contractors are paid on a contingency
fee basis. The permanent Medicare FFS Recovery Audit program, as of July 4, 2011, corrected a
total of $685 million in improper payments, including $110 mitlion in underpayments corrected and

$575 million in overpayments collected.

More importantly, the Recovery Auditors help CMS identify areas where policy changes, systems
changes, and provider education and outreach can help prevent future improper payments. CMS
employs a robust system to identify patterns in the vulnerabilities identified by Recovery Auditors
and to undertake appropriate corrective actions. During the demonstration, Recovery Auditors
identified a number of improper payments in claims related to inpatient rehabilitation facilities
(IRF). CMS recognized that the Agency’s policy was outdated and published a regulation (CMS
1538-F) to update the policy and conducted extensive provider education to ensure that providers
bill IRF claims correctly. In the national program, Recovery Auditors have identified several areas
where edits can be helpful in preventing improper payments. CMS has implemented edits to stop
the payment of claims provided after a beneficiary’s date of death, to stop the payment of durable
medical equipment while the beneficiary is receiving care in an inpatient setting, and to stop the
payment for individual services that should have been bundled into another payment. In addition,
the claim processing contractors have been able to implement local system edits to stop improper
payments relating to durable medical equipment bundling (wheelchair and accessories and knee

prosthetics) and drugs paid exceeding recommended dosages.

Some vulnerabilities cannot be fixed with automated edits and may require ongoing medical review
and other more resource intensive activities, As such, the President’s FY 2012 Budget Request
includes a legislative proposal that would allow CMS to retain a dedicated portion of the funds
recovered by Recovery Auditors. This would allow CMS to implement additional corrective
actions and internal controls to prevent future improper payments, such as targeted prepayment
review and provider education. Funding these financial management activities to prevent future

improper payments is estimated fo generate net savings of $230 million over 10 years.

Improper Payments in Medicare Parts C and D
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The Medicare Advantage (MA) managed care benefit (Part C) and the prescription drug benefit
(Part D) differ significantly from Medicare FFS and, as a result, require different approaches and
internal controls to measure and address improper pavments. Unlike Medicare FFS, CMS
prospectively pays Medicare Part C and Part D plans a monthly capitated payment. Each per-
person payment is based on a bid amount, approved by CMS, that reflects the plan's estimate of
average costs to provide benefit coverage to enrollees. CMS risk-adjusts these payments to take
into account the cost associated with treating individual beneficiaries based on health status. In
addition, Part D payments are also reconciled against expected costs, and risk-sharing rules set in

law are applied to further mitigate plan risk.

The Part C error rate reported for FY 2010 (based on payment year 2008) is 14.1 percent, a
reduction from the FY 2009 rate of 15.4 percent. Most of the Part C payment error rate is driven by
errors in risk adjustment data {clinical diagnosis data) submitted by MA plans to CMS for payment
purposes. Specifically, the risk adjustment error reflects the extent to which diagnoses that plans

report to CMS are not supported by medical record documentation.

To reduce the level of Part C improper payments due to risk adjustment error, the President’s FY
2012 budget includes a proposal to require CMS to conduct contract-level Risk Adjustment Data
Validation (RADV) audits, and to extrapolate the sample results for each MA contract to all
enrollees in that contract for a given year. That is, the payment error for a contract's sampled
beneficiaries, which is based on diagnoses not supported by medical record documentation during
the RADYV process, would be extrapolated from the sample to all contract enrollees. Enactment of
this proposal would result in increased collections of improper payments made to MA plans, and is

estimated to save $6.16 billion over 10 years.

CMS has made strides in developing a Medicare Part ID composite error estimate based on a series
of payment error sources, and plans to report a Part D composite error rate beginning in FY 2011.
For FY 2010 reporting, a total of four component error estimates were reported. The four
components were: 1) a Part D payment system error of 0.1 percent, 2) a low-income subsidy
payment error of 0.1 percent, 3) payment error related to Medicaid status for dual eligible Part D
enrollees of 1.8 percent, and 4) payment error related to prescription drug event data validation of

12.7 percent. A significant portion of the prescription drug event data error rate was due to missing

W
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prescription documentation from pharmacies. To reduce this error rate, CMS has provided Part D
sponsors with additional guidance and addressed the timing of documentation submissions to assist

them in improving collection of preseription documentation from pharmacies.

Recovery Audit Program in Medicare Parts Cand D

The Affordable Care Act expanded the Recovery Audit program to Medicare Parts C and D and the
Medicaid program, and CMS is drawing from the lessons learned from the Medicare FFS Recovery
Audit program as we implement this new statutory authority. In January 2011, CMS awarded a
contract to identify incorrect payments and recoup overpayments in Medicare Part D. Additionally,
we sought public comment through a solicitation issued on December 27, 2010 in the Federal
Register on innovative strategies for review of additional Medicare Parts C and D data, including
the effectiveness of sponsors’ anti-fraud plans. We are currently reviewing the comments we

received.

New Efforts to Enhance Automated Provider Screening

Building on the results of a successful automated provider-screening pilot, in July 2011, we posted a
solicitation for an automated provider enrollment screening solution. The successful pilot leveraged
an external private sector database to test the added value of augmenting our internal data on
provider enrollment with publicly available information on a rolling basis. CMS currently verifies
and validates various data elements on provider enrollment applications using a multitude of
websites available to the general public, however, this process of verification is somewhat
cumbersome, and resource intensive. Additionally, maintaining provider data is currently
dependent on providers self-reporting changes in information that is relevant to Medicare
enrollment. When changes fail to be reported or are reported in an untimely manner, providers who
are not or are no longer eligible for enrollment continue to bill the program. In the pilot program.
which we intend to expand more widely, we found that linking an automated screening tool to our
Medicare enrollment database significantly reduced the application processing time by providing
“one-stop shopping” for enroliment relevant information. Continuous, automated monitoring and
management of the enrollment database identified outdated provider records more quickly, and
permitted the proactive confirmation of key information changes. We are excited about this new

solicitation, which will provide us with another opportunity to save taxpayer money, particularly in

6
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the area of monitoring license expiration, by timely identifying ineligible providers and taking

appropriate actions fo ensure they are not improperly billing.

‘We anticipate that this new screening technology will automatically verify information provided on
an enrollment application for all Medicare provider and supplier types in all 50 States, the District
of Columbia, and the five Territories. The screening will compile CMS data and appropriate
external data sources, such as the National Plan and Provider Enumeration Systems for the National
Provider Identifier (NP1}, the General Services Administration (GSA) Excluded Parties List, and the
Office of the Inspector General (OIG) exclusion database. The screening will also actively monitor
compliance with requirements such as license status or changes in physical location. We anticipate
awarding the contract in late September 2011, with implementation of the screening solution by the

end of the vear. All existing and new enrollments will be screened and validated by March 2013.

Lessons Learned from the Private Sector

As we seek to continuously improve our internal controls and data systems to reduce improper
payments, CMS is also examining the techniques used by insurance companies and other private
sector entities. Though our Federal programs differ from private insurance in some significant
ways, CMS is eager to learn from successful private sector efforts to reduce errors and improper
payments. We are now using predictive modeling technology, which is similar to technology used
be private industries, to assign risk scores to Medicare claims. Predictive modeling is an innovative
technology that can detect potential fraud and improper payment by simultaneously analyzing
multiple data sources, such as provider billing patterns and the distance between service location
and a beneficiary’s address, for a very large number of claims. Our new system is able to identify
suspect claims prior to payment. Through this new technology, we now have an integrated view of
Medicare FFS claims nationwide. This comprehensive view alerts us about potential problems as
claims are submitted, instead of relying primarily on post-payment data. In addition to harnessing
improved data analysis and predictive modeling to fight fraud, CMS is using these approaches to
identify areas to target with additional medical review. As part of this effort, CMS will evaluate the
accuracy of commercial products, whether the products are feasible to implement, and if they could

reduce improper payments.

3
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CMS is also examining other internal controls and processes, such as ways to link claims data and
provider data within and across our various healthcare programs. The ability to identify trends
sooner and link data is an important tool in preventing future improper payments. Additionally,
CMS is exploring ways to leverage existing compliance programs within the provider community to
inform and educate providers about payment vulnerabilities. Getting providers actively involved in
the identification and prevention process will keep improper payments from occurring in the first

place.

Conclusion

CMS’ number one goal is to ensure our Medicare beneficiaries receive the right services, at the
right time, in appropriate levels of care and at the right price. While CMS has made progress in
reducing improper payments, we acknowledge that more work remains. Reducing waste and errors
in our programs will allow us to target taxpayer funds to provide health care services for our
beneficiaries. I am confident that the systems controls and ongoing corrective actions that CMS is
undertaking across our programs will result in continued reductions in improper payments. Ilook
forward to working with the Subcommittee to ensure that CMS has the necessary administrative

resources and tools to continue our efforts to carry out this important work.



26

Mr. PLATTS. Thank you, Ms. Snyder.
Ms. Daly.

STATEMENT OF KAY DALY

Ms. DALY. Chairman Platts, Ranking Member Towns and other
members of the subcommittee, I want to thank you for the oppor-
tunity to be here today to discuss improper payments in the Medi-
care Program, as well as CMS’s efforts to remediate them.

In 2010, Medicare covered about 47 million elderly and disabled
beneficiaries and had estimated outlays of about $516 billion. It
makes it one of the largest Federal programs. Medicare consists, as
you know, of four parts: Medicare Parts A and B, commonly known
as fee for service; Part C is the Medicare Advantage Program; and
Part D is the Medicare Outpatient Prescription Drug Program.

An improper payment is defined as any payment that should not
have been made or that was made in an incorrect amount and in-
cludes both overpayments and under payments. For fiscal year
2010, HHS reported an estimate of almost $48 billion in improper
payments in Medicare. The $48 billion in estimated improper pay-
ments was attributable just to Medicare Fee for Service and Medi-
care Advantage.

From a governmentwide perspective, the Medicare Program does
represent about 38 percent of the $125 billion in estimated im-
proper payments that had been reported by the 20 Federal agen-
cies that covered 70 programs. HHS’s estimated amount of im-
proper payments for Medicare is incomplete because it has yet to
report a comprehensive improper payment estimate for the Medi-
care prescription drug benefits. That program had reported outlays
of about $59 billion in fiscal year 2010. As Ms. Snyder just indi-
cated, HHS expects to report a comprehensive estimate for the pre-
scription drug benefit in fiscal year 2011.

It is important to recognize that the $48 billion in improper pay-
ments reported by HHS in fiscal year 2010 is not an estimate of
fraud in Medicare. Reported improper payment estimates includes
many types of over payments, under payments and payments that
were not adequately documented.

In addition, because the improper payment estimation process is
not designed to detect or measure the amount of fraud in Medicare,
there may be fraud that exists in the program that is not encom-
passed in the reported improper payment estimates.

In 2010, CMS created the Center for Program Integrity to serve
as a focal point for all national Medicare program integrity issues.
The CPI as it is known is responsible for addressing program integ-
rity issues and vulnerabilities that lead to improper payments.
They collaborate with other CMS components to develop and imple-
ment a comprehensive, strategic plan, objectives and measures to
carry out the program integrity mission and goals.

CMS has also begun a number of initiatives related to five strat-
egies that have been identified in our previous reporting. These
strategies are key to reducing Medicare improper payments. How-
ever, CMS still faces significant challenges in designing and imple-
menting internal controls to effectively prevent or detect and re-
coup improper payments.
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Effective implementation of prior recommendations we made
from provisions in recently enacted laws and recent guidance re-
lated to these five fee strategies could help remediate fraud, waste,
abuse and improper payments in the Medicare programs. The five
key strategies are strengthening provider enrollment standards
and procedures; improving prepayment review of claims; focusing
post payment claims review on the most vulnerable areas; improv-
ing oversight of contractors; and developing a robust process for ad-
dressing identified vulnerabilities.

For example, having mechanisms in place to resolve
vulnerabilities that lead to improper payments is key to effective
program management, but our work has shown that CMS has not
yet established an adequate process during its recovery audit dem-
onstration project or in planning for the subsequent recovery audit
of national programs to ensure that the vulnerabilities that had
been identified were promptly resolved.

In conclusion, with the amount of estimated improper payments
and the unknown amount of potential fraud, waste and abuse in
the Medicare program, it is critical for CMS to act quickly and deci-
sively to reduce them. As it implements recently enacted laws and
other issues for Medicare, CMS has an opportunity to use new tools
to help further address fraud, waste, abuse and improper payments
in this program.

Chairman Platts, Ranking Member Towns and the other mem-
bers of the committee, this completes my prepared statement and
I would be glad to answer any questions you might have.

[The prepared statement of Ms. Daly follows:]



28

United States Government Accountability Office

G AO Testimony before the Subcommittee on
Government Organization, Efficiency and
Financial Management, Committee on
Oversight and Government Reform, House
of Representatives

IMPROPER PAYMENTS

Thursday, July 28, 2011

Reported Medicare
Estimates and Key
Remediation Strategies

Statement of Kay L. Daly
Director, Financial Management and Assurance

Kathleen M. King
Director, Health Care

’-—UAS. Government Accountability Office

! YEARS 19212011

CCOUNTABILITY % INTEGRITY « RELIABHITY

GAO-11-842T



nghhghts

Hightights' of GAQ-11-842T, a testimony
before the Subcommittee on Government
Organization; Efficiency. and Financial .
Management, Committee on Oversight-and
Government Reform, House of
Represenlauves

Why GAO D1d Thxs Study
GAO has desxgnated Medicare as'a .

high-risk program because of its sxze, 3

complexny ‘and susceptibifity to,
improper payments: Ih: 2010, Medicare
covered 47. million elderly and drsabled
beneficiaries and had estimated -
outlays of $516 billion..The Centers for.
Medicare & Medicaid Services (CMS):
is theagency in the Departmerit of :
Health'and Human Services (HHS)
-responsible for administering the 3
Medicare: program and leading efforts
to reduce Med;care |mproper
payments :

;‘Thxs testnmony focuses. on esnmated
improper. payments in the Medicare
“program for fiscal year 2010 and the.
- status of CMS's efforts to implement -

key strategies to help reduce improper

payments: This testimony Is pnmanly
-based-on previous GAQ reporting -
related to governmentwide lmproper
payments. Medicare high-risk:
-challenges and program integrity
- efforts; and CMS s information
;techno]ogy systemsiintendedto -
identify improper paymenis GAO

supplemented that prior work with. - :

additional information on the natiire. 5
and extent of Medicare improper

“payments reported by HHS in its ﬁsca!

year 2010 agency financial report.:
GAQ also-received updated
information from: CMS in February::
-2011.and; in select cases, as-of July .
2011, 'on its actions related to relevant
laws; regulations; guidance; and open
recommendations pertaining to key

: remedaanon straiegses :

8427 of key componenls i

View GAG-

Formore information; contact Kay L Daiy‘at ;

(202)'512:9312 o daiyki@gao. GOV OF
< KathieenM. King at (202) 512 T4 o
Kingk@gao.gov. ; &

29

IMPROPER PAYMENTS

Reported Medicare Estimates and Key Remediation
Strategies

What GAO Found

For fiscal year 2010, HHS reported an estimate of almost $48 billion in Medicare
improper payments, representing about 38 percent of the total $125.4 biflion
estimate for the federal government. However, this Medicare improper payment
astimate is incomplete because HHS has yet o develop a comprehensive
estimate for the Medicare prescription drug benefit. The improper payment
estimate includes both overpayments and underpayments, Causes cited include
inadequate documentation, medically unnecessary services, coding errors, and
payment calculation errors. it is important to recognize that the $48 billion is not
an estimate of fraud in Medicare. Because the improper payment estimation
process is not designed to detect or measure the amount of fraud that may exist,
there may be fraud that is not reflected in HHS's reported estimate.

CMS faces challenges in designing and implementing internal controls to
effectively prevent or detect and recoup improper payments. In 2010, CMS
established the Center for Program Integrity to serve as its focal point for all
national Medicare program infegrily issues. Based on past work, GAQ identified
five key strategies to help reduce fraud, waste, and abuse and improper
payments in Medicare, which CMS has reported initiating actions to address.
GAQ has made recommendations to strengthen CMS'’s implementation of these
strategies, some of which the agency has not implemented.

Strengthen provider enrollment standards and procedures. Strong standards
and procedures can help reduce the risk of enrolling providers intent on
defrauding the program. CMS has taken action to implement provisions of the
Patient Protection and Affordable Care Act by screening providers by levels of
risk and providing more stringent review of high-risk providers, but has yet to
implement certain GAO recommendations in this area.

improve prepayment reviews. Prepayment reviews of claims help ensure that
Medicare pays correctly the first time. According fo CMS, as of July 1, 2011,
CMS has begun applying predictive modeling analysis to claims and plans to
expand Medicare prepayment controls. CMS has notimplemented GAO's
recommendation to improve prepayment reviews.

Focus postpayment reviews on vuinerable areas. Postpayment reviews are
critical to identifying payment errors and recouping overpayments. In March
2008, CMS began instituting a national recovery audit contractor (RAC) program
to help the agency supplement its postpayment reviews. CMS has also
developed information technology to help it better identify claims paid in error, but
GAQ recently reported that the systems are not being used to the extent
originally planned and made several recommendations to address the issues.

Improve oversight of contractors. CMS has taken action to improve oversight
of prescription drug plan sponsors’ fraud and abuse programs, which addresses
GAQ’s recommendation, but is still developing specific performance statistics.

Develop a robust process to address identified vuinerabilities. Having
mechanisms in place to resolve vulnerabiities that lead to improper payments is
critical. While CMS has begun actions in this area, it has not developed a robust
corrective action process for vulnerabilities identified by Medicare RACs as GAQ
recommended.
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Chairman Platts, Ranking Member Towns, and Members of the
Subcommittee:

Thank you for the opportunity to be here today to discuss improper
payments in the Medicare program, as well as the Centers for Medicare &
Medicaid Services’ (CMS) efforts to remediate them. In 2010, Medicare
covered 47 million elderly and disabled beneficiaries and had estimated
outlays of $516 billion, making it one of the largest federal programs.
Medicare consists of four parts: A, B, C, and D. Medicare Paris A and B
are known as Medicare fee-for-service. Part A covers hospital and other
inpatient stays. Medicare Part B covers hospital outpatient, physician, and
other services. Part C is Medicare Advantage, under which beneficiaries
receive benefits through private health plans. Part D is the Medicare
outpatient prescription drug benefit. CMS is the agency in the Department
of Health and Human Services (HHS) responsible for administering the
Medicare program and leading efforts to reduce Medicare improper
payments.

GAO has designated Medicare as a high-risk program because of its size,
complexity, and susceptibility to improper payments.’ As defined by the
improper Payments Elimination and Recovery Act of 2010 (IPERA), an
improper payment is any payment that should not have been made or
that was made in an incorrect amount (including overpayments and
underpayments) under statutory, contractual, administrative, or other
legally applicable requirements.® For fiscal year 2010, federal agencies
reported an estimated $125.4 billion in improper payments, of which
Medicare accounts for nearly $48 billion——the highest estimated amount
of improper payments in a single program. The Medicare improper
payment estimates do net reflect all of the program’s risk because HHS
did not report a total improper payment estimated amount for its Medicare
prescription drug benefit program (Part D). Despite progress made by
CMS, reducing improper payments in the program is a continuing
challenge for CMS due to the size and scope of Medicare.

'GAQ, High-Risk Series: An Update. GAD-11-278 (Washington, D.C.: February 2011)

2Pub. L. No. 111-204, 124 Stat, 2224 (July 22, 2010}. This definition includes any payment
to an ineligible recipient, any payment for an ineligible good or service, any duplicate
payment, any payment for a good or service not received (except where authorized by
faw}, and any payment that does not account for credit for applicable discounts. Office of
Management and Budget (OMB) guidance also instructs agencies 1o report payments for
which insufficient or no documentation was found as improper payments.
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Fiscal year 2010 marked the 7th year of implementation of the Improper
Payments Information Act of 2002 (IPIA).* IPIA requires executive branch
agencies to annually review all programs and activities 1o identify those
that are susceptible to significant improper payments, estimate the annual
amount of improper payments for such programs and activities, and
report these estimates along with actions taken to reduce improper
payments for programs with estimates that exceed $10 million. IPERA,
enacted July 22, 2010, amended IPIA by expanding the previous
requirements for identifying, estimating, and reporting on programs and
activities susceptible to significant improper payments and expanding
requirements for recovering overpayments across a broad range of
federal programs.’ IPERA provisions generally became effective in fiscal
year 2011, The Office of Management and Budget (OMB) has since
issued updated guidance for federal agencies on reporting, reducing, and
recovering improper payments.® [n addition, the Patient Protection and
Affordable Care Act (PPACA),® as amended by the Health Care and
Education Recongiliation Act of 2010,” contains provisions designed to
help reduce improper payments in the Medicare program. See appendix |
for additional information about recent congressional and executive
branch actions related to Medicare improper payments.

Today, my testimony will focus on fwo areas:

« HHS reported estimated improper payments in the Medicare program
for fiscal year 2010, and

» the status of CMS’s efforts to implement key strategies to help
remediate improper payments in the Medicare program.

3Pyb. L. No, 107-300, 116 Stat. 2350 (Nov. 28, 2002).

“For fiscal year 2010, OMB defined the term “significant improper payments' under IPIA
as exceeding both 2.5 percent of program payments and $10 million. IPERA sets forth
specific criteria to define the term “significant” for future fiscal years.

SOMB, Circular No. A-123, app. C, Requirements for Effective Measurement and
Remediation of Improper Payments (Apr. 14, 2011}, OMB Memorandum M-10-13,
issuance of Part i to OMB Circular A-123, app. C {(Mar. 22, 2010); and OMB, Circular No.
A-136 Revised, Financial Reporting Requirements {Sept. 29, 2010)

SPub. L. No. 111-148, 124 Stat. 119 (Mar. 23, 2010).
“Pub, L. No. 111-152, 124 Stat. 1029 (Mar. 30, 2010).
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My statement today is based primarily on previous GAO reporting related
to governmentwide improper payments, Medicare high-risk challenges
and program integrity efforts, and CMS's information technology systems
intended to help identify improper payments. We supplemented that prior
work with additional information on the nature and extent of Medicare
improper payments reported by HHS in its fiscal year 2010 agency
financial report {AFR). We also received updated information from CMS in
February 2011 and, in select cases, as of July 2011, on its actions related
to relevant laws, regulations, guidance, and open recommendations
pertaining 1o the key remediation strategies discussed later in this
statement. A list of related GAO products is included at the end of this
statement. Qur prior work was conducted in accordance with generally
accepted government auditing standards. Those standards require that
we plan and perform the audit to obtain sufficient, appropriate evidence to
provide a reasonable basis for our findings and conclusions based on our
audit objectives. We believe that the evidence obtained provides a
reasonable basis for our findings and conclusions based on our audit
objectives.

Improper Payments in
the Medicare Program

HHS annually reports on improper payments in its AFR. For fiscal year
2010, HHS reported improper payment estimates for several programs,
including Medicare. Collectively, HHS reported an estimate of almost $48
biflion in improper payments in Medicare.® The $48 billion in estimated
improper payments reported for fiscal year 2010 is attributabie to
Medicare fee-for-service and Medicare Advantage.” As shown in figure 1,
the Medicare program represents about 38 percent of the $125 4 billion
improper payment estimated amount reported by 20 federal agencies
covering 70 programs. Further, Medicare's estimated improper payment
amount is the highest among all federal programs that reporied an
estimated amount,

*Estimated improper payment amounts are based in part on prior years’ claim data, as
atiowed by OMB's guidance.

For fiscal year 2010, HHS reported an estimate of improper payments of $34.3 bilfion for
Medicare fee-for-service and $13.6 billion for Medicare Advantage.

Page 3 GAQ-11-842T
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Figure 1: Fiscal Year 2010 Estimated Improper Payment Reported Amounts for
Federal Programs

27% ($34.3 billion)
Medicare Fee-for-Service

11% ($13.6 billion)
Medicare Advantage

62% ($77.5 billion)
Other federal programs

Source: GAC summary of agency data.

HHS's estimated amount of improper payments for Medicare is
incomplete because it has yet io report a comprehensive improper
payment estimate for the Medicare prescription drug benefit program,
which had reported cutlays of about $58 billion in fiscal year 2010.
However, HHS has taken some steps to develop a comprehensive
improper payment error rate.™ Specifically, for fiscal year 2010, HHS
calculated error rates for the four components of the Medicare
prescription drug benefit program, with the estimates ranging from $45
million to $5.4 billion for each component. However, HHS reported that
the four estimates overlap and consequently cannot be totaled. HHS
reported that it expects to report a comprehensive estimate for the
prescription drug benefit program in fiscal year 2011,

itis important to recognize that the $48 billion in estimated improper
payments reported by HHS in fiscal year 2010 is not an estimate of fraud
in Medicare.” Reported improper payment estimates include many types

*Reported error rates reflect the estimated improper payments as a percentage of total
program outiays.

"Fraud consists of intentional acts of deception with knowledge that the action or
representation could result in an inappropriate gain
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of overpayments, underpayments, and payments that were not
adequately documented. In addition, because the improper payment
estimation process is not designed to detect or measure the amount of
fraud in Medicare, there may be fraud that exists in the Medicare program
that is not included in the reported improper payment estimate.

in addition 1o inadequate documentation, HHS cited a number of other
causes for the estimated $48 billion in reported improper payments,
including the provision of services that were found not to be medically
necessary, coding errors, incorrect interpretation of data, and payment
calculation errors. HHS reporied that its analysis showed most Medicare
fee-for-service improper payments were for medically unnecessary
durable medical equipment and inpatient hospital services, For Medicare
Advantage, HHS reported that the majority of the improper payment
estimate resulted from insufficient documentation to support the
diagnoses submitted by private health plans for payment.

CMS’s methodology for estimating improper payments has evolved.
Beginning in 1996, HHS's Office of Inspector General (OIG) estimated
improper payments in the Medicare fee-for-service program as part of its
annual financial statement audit. In fiscal year 2003, CMS assumed
responsibility for estimating Medicare fee-for-service improper payments
and modified the methodology to improve error detection and provide
more detailed information on the errors. During fiscal year 2009, HHS
revised its methodology for calculating the Medicare fee-for-service
improper payment error rate based on HHS OIG audit reports and input
from CMS advisory medical staff. According to HHS, the revised
methodology is more stringent. Using this revised methodology for a
limited number of claims reviewed in fiscal year 2009, HHS reported
estimated Medicare fee-for-service improper payments of $24.1 billion in
its fiscal year 2009 AFR, representing an error rate of 7.8 percent.
However, HHS subsequently restated the fiscal year 2009 improper
payment estimate for Medicare fee-for-service by applying the results of
the revised methodology to the entire year and reported a revised
estimate of $35.4 billion and an error rate of 12.4 percent.

CMS set key performance measures to reduce improper payments for
Medicare fee-for-service and Medicare Advantage. For fiscal year 2010,
HHS reported error rates of 10.5 percent and 14.1 percent for Medicare
fee-for-service and Medicare Advantage, respectively. HHS reported that
it met its improper payment error rate target for Medicare Advantage in
fiscal year 2010 by achieving a 14.1 percent error rate, which was better
than its goal of 14.3 percent. However, CMS was not able to demonstrate
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sustained progress in reducing its Medicare fee-for-service improper
payment rate. As discussed previously, HHS reported that it made
changes to improve the estimation methodology, which meant that
previous estimates were not comparable to those HHS made in fiscal
year 2010, For fiscal year 2012, CMS reported that it set improper
payment reduction targets as part of the strategic plan prepared under the
Government Performance and Results Act of 1993, The 2012 target
error rates are 6.2 percent for Medicare fee-for-service and 13.2 percent
for Medicare Advantage.

Further, in response to Executive Order 13520,% HHS designated the
Assistant Secretary for Financial Resources and Deputy Administrator for
Program integrity at CMS as the accountable officials responsible for
efforts to reduce improper payments and establish improper payment
reduction targets for Medicare fee-for-service and Medicare Advantage as
shown in figure 2.

2Pyb. L. No. 103-82, 107 Stat. 285 (Aug. 3, 1993)
PExec. Order 13520, 74 Fed, Reg. 62201 (Nov, 20, 2008)
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Figure 2: R ion Targets for Medicare Fee-for-Service and Medicare Advantage
improper Payments

Percent

14 13.7%

FY 2011 FY 2012 FY 2013
|

Target rates for Medicare Fee-for-Service

Target rates for Medicare Advantage (Part C)

Note: Data are from www PaymentAccuracy.gov (accessed July 22, 2011). Executive Order 13520,
Reducing Improper Payments, required that the Secretary of the Treasury in coordination with the
Attorney General and OMB publish information regarding improper payments on the Internet.

in 2010, CMS created the Center for Program Integrity (CPI) to serve as
its focal point for all national Medicare program integrity issues. CPlis
responsible for addressing program vulnerabilities leading to improper
payments, including collaborating with other CMS components to develop
and implement a comprehensive strategic plan, objectives, and measures
to carry out the agency's program integrity mission and goals. According
to CMS documentation describing the program, CPI was designed to
promote Medicare integrity through the following activities:

= conducting provider and contractor audits and policy reviews;

+  identifying and monitoring program vulnerabilities;

= providing support and assistance to states;

« collaborating on the development and advancement of new legislative
initiatives and improvements to deter, reduce, and eliminate fraud,
waste, and abuse;
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« overseeing all CMS interactions and collaboration with key
stakeholders related to program integrity (e.g., the Department of
Justice, HHS QIG, and state law enforcement agencies) for the
purposes of detecting, deterring, monitoring, and combating fraud and
abuse; and

- taking action against those who commit or participate in fraudulent or
other unlawful activities.

Status of CMS's
Efforts to Implement
Key Strategies to Help
Remediate Improper
Payments

CMS has begun a number of initiatives related to the five strategies
identified in our previous reporting that are key to reducing Medicare
improper payments. However, CMS still faces significant challenges in
designing and implementing internal controls to effectively prevent or
detect and recoup improper payments and {o prevent fraud, waste, and
abuse. In March 2011, we testified that effective implementation of GAO
recommendations, provisions in recently enacted laws, and recent
guidance related to five key strategies could help remediate fraud, waste,
abuse, and improper payments in the Medicare program.™ Figure 3
provides an overview of those key strategies.

Figure 3: Strategies to Help Reduce Improper Payments in the Medicare Program

We testified in March 2011 that PPACA had a number of provisions that,
if effectively addressed, could aid CMS in its efforts to minimize improper
payments.” Specifically, PPACA included provisions related to
strengthening provider enroliment and improving contractor oversight.
CMS had issued final rules implementing some of these provisions. In
addition, in June 2011, we reported on challenges CMS has faced in

GAO, Medicare and Medicaid Fraud, Waste, and Abuse: Effective Implementation of
Recent Laws and Agency Actions Could Help Reduce Improper Payments, GAO-11-408T
{Washington, D.C.: Mar. 8, 2011).

BEAO-11-400T.

Page § GAQ-11-842T



38

implementing information technology systems to help it identify potentially
fraudulent or abusive claims that had been paid.™

The following sections provide an overview of CMS reported actions
related to each of the five strategies we identified in our prior reporting as
key to helping reduce Medicare improper payments. GAQ has made
recommendations to strengthen CMS’s actions to address these
strategies, some of which have not been implemented.

“
1 f . N i
B Facus sprove Develop a |
i | pos ymert oversiaht of obust process 1o
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i i H
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Strengthening provider enrollment standards and procedures. As
discussed in our March 2011 testimony, ” sirengthening the standards
and procedures for provider enrollment could help reduce the risk of
enrolling providers intent on defrauding or abusing the program. CMS has
previously identified two types of providers whose services and items are
especially vulnerable to improper payments—home health agencies
(HHA) and suppliers of durable medical equipment, prosthetics, orthotics,
and supplies (DMEPOS). In our 2009 report on HHAs, we found problems
with the enroliment procedures—for example, CMS’s contractors were
not requiring HHAs to resubmit enrollment information (including
information about key officials, operating capital, and practice location) for
reverification every 5 years as required by CMS, " CMS implemented one
of the recommendations from that report but did not implement a

BGAO, Fraud Detection Systems: Centers for Medicare and Medicaid Services Needs o
Ensure More Widespread Use, GAO-11-475 (Washington, D.C.: June 30, 2011) and
Fraud Detection Systems: Addifional Actions Needed to Support Program Integrity Efforts
at Centers for Medicare and Medicaid Services, GAD-11-8227T {(Washington, D.C

July 12, 2011,

TGAC-11-409T,

SGAD, Medicare: improvements Needed to Address improper Payments in Home Health,
GAD-08-185 {Washington, D.C.: Feb. 27, 2008).
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recommendation to revoke billing privileges from HHAs engaged in a
pattern of improper billing practices. In a 2005 report on DMEPOS
suppliers, we found that CMS had not taken sufficient steps to prevent
entities intent on defrauding Medicare from enrolling, and we reported
that more effective screening and stronger enroliment standards were
needed to ensure that new suppliers were legitimate businesses.” Partly
in response to our recommendation to improve the provider enroliment
process, CMS took steps to implement new supplier quality standards as
part of an accreditation rule issued in August 2006 and proposed new
supplier enroliment standards in January 2008. It proposed that suppliers
would be required to meet these new accreditation standards in 2009,
However, the new supplier enroliment standards were not finalized untit
August 2010,

Several requirements in PPACA focus on strengthening provider
enroliment procedures, which could help prevent Medicare from making
improper payments and address some of our previous concerns and
recommendations. For example, PPACA requires the Secretary of HHS,
in consultation with the HHS OIG, to establish procedures for screening
providers enrolling in Medicare, including assessing the risk levels of
fraud, waste, and abuse by categories of providers. At a minimum,
PPACA requires all providers to be subject to licensure checks, which
may include checks across state lines. Further, PPACA provides for
enhanced oversight of new providers for specific periods of time and of
initial claims of DMEPOS suppliers. On February 2, 2011, CMS and the
HHS OIG published a final rule to implement these new screening
procedures.” In addition, PPACA imposes specific requireaments for
providers to disclose any current or previous affiliation with a provider that
has uncollected debt; has been or is subject to a payment suspension
under a federal health care program; has been excluded from
participation under Medicare, Medicaid, or the Children’s Health
Insurance Program or has had its billing privileges denied or revoked. The
law allows CMS to deny enroliment to any such provider whose previous
affiliations pose an undue risk. In February 2011, CMS officials told us

GAO, Medicare: More Effective Screening and Stronger Enroliment Standards Needed
for Medical Equipment Suppliers, GAQ-05-658 (Washington, D.C.: Sept. 22, 2005)

“By the end of 2011, CMS plans to further enhance provider enroliment processes by
contracting for automated enroliment screening—io automate initial screening tasks now
generally conducted manually——and for a national site-visit contractor to conduct
unannounced site visits for certain providers.
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that they were drafting a proposed rule to implement this authority.
Further, providers that order home health services must have a face-to-
face encounter with the beneficiary before the services can be ordered.
CMS issued a final rule regarding this requirement in November 2010. To
reduce spending for durable medical equipment and related supplies, the
Medicare Prescription Drug. Improvement, and Modernization Act of 2003
(MMA) required that CMS phase in, with several rounds of bidding, a
large scale competitive bidding program for certain DMEPOS.*' CMS
began to implement a Medicare competitive bidding program for durable
medical equipment and supplies with prices that took effect in January
2011 from the first round of bidding. This program has the potential to
help reduce fraud, waste, and abuse because it requires CMS to select
DMEPOS suppliers based in part on new scrutiny of their financial
documents and other application materials, among other things. PPACA
required CMS to expedite implementation of the competitive bidding
program for durable medical equipment, expanding the number of areas
to be included in the second round of bidding from 70 to 91 by the end of
2011, CMS told us that it was working on round 2 of the competitive
bidding program, which is anticipated to be operational in summer 2013,

Develop a
robust process 1o |
addrass identified |
1 wainerabifies

improve
oversight of
contractors

Tevisws on
suingrable areas | |

improving prepayment review of claims. Our prior reporting on
Medicare found that prepayment reviews of claims are essential to help
ensure that Medicare pays correctly the first time. Conducting these
reviews is challenging due to the volume of claims. Overall, less than 1
percent of Medicare's claims are subject to a medical record review by
trained contractor personnel, Therefore, having robust automated
payment controls—called edits—in place to deny inappropriate claims or
flag them for further review is critical, However, in our 2007 report, we

“Pub. L. No. 108173, § 302(b), 117 Stat. 2086, 2224 (Dec. 8, 2003), codified, as
amended, at 42 U.5.C. § 1395w-3.
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identified weaknesses in these prepayment controls.” For example, we
found that contractors responsible for reviewing DMEPOS claims did not
have automated prepayment controls in place to identify questionable
claims, such as those associated with atypically rapid increases in billing
or for items unlikely to be prescribed in the normal course of medical
care. Since then, CMS has added computer edits to flag claims for
services unlikely to be provided in the normal course of medical care, but
has not implemented our recommendation to have edits in place based
on thresholds for unexplained increases in billing.

if implemented, several recent legisiative requirements and administrative
directives could help CMS with its prepayment review to prevent improper
payments. First, the Smalt Business Jobs Act of 2010 requires CMS to
use predictive modeling and other analytic techniques-—known as
predictive analytic technologies—baoth to identify and fo prevent improper
payments under the Medicare fee-for-service program.® These predictive
analytic technologies will be used to analyze and identify Medicare
provider networks, billing patterns, and beneficiary utilization patterns and
detect those that represent a high risk of fraudulent activity. Through such
analysis, unusual or suspicious patterns or abnormalities could be
identified that could be used to prioritize additional review of suspicious
transactions before payment is made. CMS published a solicitation in
December 2010 for these technologies and a case management system
to track findings. The legislation provides that the solicitation require
contractors that are selected to begin using these technologies on July 1,
2011, in the 10 states identified by CMS as having the highest risk of
fraud, waste, or abuse in Medicare fee-for-service payments. After the
initial year, based on the resuits of the predictive analytic technologies,
CMS reported that it plans to expand their use to other states beyond the
10 states identified as having the highest risk for fraud, waste, and abuse.
According to CMS, as of July 1, 2011, initial predictive modeling has been
used on claims prior to payment to identify their level of risk for being
improper and to focus investigative efforts.

Second, a June 2010 presidential memorandum directed agencies to
check certain databases—known as the "Do Not Pay List™—before

“GAD, Medicare: Improvements Needed to Address improper Payments for Medical
Equipment and Suppliers, GAD-07-58 (Washington, D.C.: Jan. 31, 2007).

2pyp. L No, 111-240, § 4241, 124 Stat 2504, 2590 (Sept. 27, 2010).
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making payments, to ensure that payments do not go to individuals who
were deceased or excluded from receiving federal payments or to entities
that had been excluded from receiving federal payments. As of July 2011,
this governmentwide database was still under development. However,
CMS officials stated that, in response to the presidential memorandum,
the agency reviewed selected databases that it and its Medicare
contractors were using to determine payment eligibility for providers and
took action to ensure that the agency’s method of ensuring payment
eligibility was consistent with the intent of the "Do Not Pay List.”

improve
oversight of
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Focusing postpayment claims review on most vulnerable areas. We
previously reported that postpayment reviews are critical to identifying
payment errors to recoup overpayments in Medicare. CMS's claims
administration contractors conduct limited postpayment reviews.
Therefore, it is important that they target their postpayment review
resources on providers with a demonstrated high risk of improper
payments. Further, we previously reported that CMS could strengthen
postpayment home health claims review by focusing postpayment claims
review on the most vulnerable areas and increasing the amount of
postpayment review by using recovery audit contractors (RAC) for the
Medicare program. CMS has not acted to implement our recommendation
about focusing postpayment home health claims review based on high
rates of improper billing identified through prepayment reviews. CMS has
had efforts focusing on postpayment review of claims, most recently its
national RAC program, begun in March 2009, after completion of a 3-year
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demonstration program in 2008.% The national program was designed to
help the agency supplement the postpayment reviews conducted by
contractors other than RACs. The RACs review fee-for-service claims
after payment, but because RACs are paid a contingent fee based on the
dollar value of the improper payments identified, they have focused on
claims from inpatient hospital stays, which are generally more costly
services. PPACA expanded Medicare's RAC program fo Medicare
Advantage and the prescription drug benefit program. CMS published a
request for comments on the development of RACs for those programs in
December 2010. CMS awarded a Medicare prescription drug benefit RAC
task order for a 1-year base period that began January 2011 and included
4 option years.

In June 2011, we reported that CMS has also developed information
technology to help it better identify claims paid in error, but the systems
are not being used to the extent originally planned, and CMS has not
measured whether they have helped in reducing payment errors.™ To
integrate claims information and improve its ability to identify fraud, waste,
and abuse, CMS initiated two information technology system programs in
2006: the Integrated Data Repository (IDR)* and One Program Integrity
(One P} to centralize and make more accessible the data needed to
conduct these analyses. The IDR was intended to provide a central
source of data related to Medicare and Medicaid claims, and the One Pt
system is a web-based portal and suite of analytical software tools to be
used to extract data from 1DR and enable complex analyses of these
data.

““The Medicare Prescription Drug, Improvement and Modernization Act of 2003 directed
CMS to conduct a project to demonstrate how effective the use of RACs would be in
identifying underpayments and overpayments, and in recouping overpayments in
Medicare. Pub. L. No. 108-173, § 308, 117 Siat. 2066, 2256 (Dec. 8, 2003).
Subsequently, in December 2008 the Tax Relief and Health Care Act of 2008 required
CMS to implement a national RAC program by January 1, 2010. Pub. L. No. 108-342, div
8, title 1, § 302, 120 Stat. 2824, 2891 (Dec. 20, 2008), codified at 42 U.S.C. §
1395ddd(h).

BGAQ-11-475,

%The initiative to develop a centralized data warehouse began in 2003 as an element of
the agency’s Enterprise Data Modernization strategy, and CMS initially planned for the
data warghouse project to be complete by September 30, 2008. In 2008, CMS expanded
the scope of the project to hot only modernize data-storage technology but also to
integrate Medicare and Medicaid data into a ceniralized repository and changed the name
10 IDR, to reflect the expanded scope
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As we reported in June 2011, although CMS has developed and
implemented IDR and One Pl for use by its program integrity analysts,
IDR did not include all the data the agency planned to have incorporated
by the end of 2010.7 For example, IDR includes most types of Medicare
claims data, but did not include data from other CMS systems that are
needed to help analysts identify improper payments. According to IDR
program officials, these data were not incorporated into 1DR because
funding for the development of the software and acquisition of the
hardware nesded fo meet this requirement was not approved until the
summer of 2010, Since then, 1DR program officials have developed
project plans and identified users’ requirements, and plan to incorporate
these additional data by November 2011,

in addition, CMS has developed and deployed One Pi, but the system
has been used by a limited number of analysts—less than 7 percent of
the intended user community—and did not yet provide as many tools as
planned. According to agency officials, plans to train and deploy the
system to a broad community of users were disrupted when resources
dedicated to these activities were redirected to address a need to improve
the user training program. Further, as of June 2011, plans and schedules
for completing the remaining work had not been finalized, and CMS had
not identified risks and obstacles to project schedules that may affect its
ability to ensure broad use and full implementation of the systems.
Consequently, the agency may miss an opportunity to effectively use
these information technology solutions to enhance its ability to detect
fraud, waste, and abuse in the Medicare program. In our June 2011
report, we made seven recommendations to help ensure that the
development and implementation of IDR and One P} help CMS meet its
program integrity goals and objectives.” CMS concurred with GAO's
recommendations and agreed to act upon them.

TEAO-11-475
BGAQ-11-475,
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improving oversight of contractors. As called for in our Standards for
Internal Control in the Federal Government,® monitoring the activities
used by an organization to address improper payments should be
performed continually and should be ingrained in the entity's operations.
Over the years, we have found areas where CMS’s oversight of
cantractor activities that provide services to Medicare beneficiaries had
been insufficient to ensure that required program control activities were
conducted and working well. For example, all Part D drug-plan sponsors
are required to have programs to prevent, detect, and correct fraud,
waste, and abuse-—also referred to as fraud and abuse programs. CMS is
responsible for ensuring that sponsors are in compliance with this
requirement, However, in 2008 we found that CMS’s oversight of these
programs was limited.® We recommended that CMS conduct timely
audits of sponsors’ fraud and abuse programs. CMS agreed with this
recommendation. In March 2010, we reported that CMS had completed
desk audits of selected sponsors’ programs and was beginning to
implement an expanded oversight strategy, including on-site audits to
assess the effectiveness of these programs more thoroughly.® In
November 2010, CMS officials reported that the agency had conducted
on-site audits of 33 of the 290 sponsors in 2010 covering 62 percent of
the enrolled beneficiaries in 2010, which addresses our recommendation.
As a result of the on-site audits, CMS had taken formal enforcement

SGAQ, Standards for Internal Control in the Federal Government, GAO/AIMD-00-21.3.1
{Washington, D.C.: November 1899)

®GAO, Medicars Part D: Seme Plan Sponsors Have Not Completely implemented Fraud
and Abuse Programs, and CMS Qversight Has Been Limited, GAQ-08-760 (Washington,
D.C.: July 21, 2008).

HGAQ, Medicare Part D: CMS Oversight of Part D Sponsors’ Fraud and Abuse Programs

Has Been Limited, but CM$S Plans Qversight Expansion, GAC-10-4817 {(Washington,
D.C.: Mar. 3, 2010}
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actions against several sponsors. In addition, CMS published a final rule
in Aprit 2010 to increase its oversight efforts and ensure that sponsors
have effective programs in place.™ PPACA included provisions for CMS
to evaluate contractors receiving Medicare Integrity Program and
Medicaid Integrity Program funding every 3 years. In addition, PPACA
requires these contractors to provide performance statistics to HHS and
its OIG upon request. In February 2011, CMS officials told us that they
were taking action to implement these requirements for Medicare. At that
time, officials told us that CMS was tracking performance statistics and
adding to and refining these statistics and was also developing the
specific performance statistics for its Part D integrity contractors and
expected to finalize these statistics this year.

Srengthen
provi

improve

ove
ght of
confraciors

postpay
ravisws on 1
nerabla areas | |

Developing a robust process for addressing identified
vulnerabilities, Having mechanisms in place to resolve vulnerabilities
that lead to improper payments is key to effective program management.
But our work has shown that CMS has not developed a robust process to
specifically address identified vulnerabilities that lead to improper
payments in Medicare, We have reported that an agency should have
policies and procedures to ensure that (1) the findings of all audits and
reviews are promptly evaluated, (2) decisions are made about the
appropriate response to these findings, and (3) actions are taken to
correct or resolve the issues promptly.® We have also stressed the

mplicy and Technical Changes to the Medicare Advantage and the Medicare Prescription
Drug Benefit Programs, 75 Fed. Reg. 19,678 {Apr. 15, 2010},

**These are all aspects of internal control, which is the component of an organization’s
management that provides reasonable assurance that the organization achieves effective
and efficient operations, reliable financial reporting, and compliance with applicable faws
and regulations. Internal contro! standards provide a framework for identifying and
addressing major performance challenges and areas at greatest risk for mismanagement
GAQC, Internal Control Standards: Internal Controf Management and Evaluation Tool,
GAQ-01-1008G (Washington, D.C.: August 2001)
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importance of holding individuals accountable for achieving agency
objectives. However, as we reported in March 2010, CMS had not
established an adequate process during its recovery audit contracting
demonstration or in planning for the subsequent recovery audit national
program {o ensure prompt resolution of identified improper payment
vuinerabilities in Medicare.® During the demonstration, CMS did not
assign responsibility to agency officials or contractors for taking corrective
action. According to CMS officials, the agency took corrective action only
for vuinerabilities with national implications, and let the contractors that
processed and paid claims decide whether to take action for
vulnerabilities that might occur only in certain geographic areas.
Additionally, we reported that during the demonstration CMS did not
specify in a plan what type of corrective action was required or establish a
time frame for corrective action. We also found that the lack of
documented responsibility assignments impeded CMS's efforts o
promptly resolve the vulnerabilities identified during the demonstration.

For the national Medicare RAC program, although CMS established a
corrective action team to compile, review, and categorize identified
vulnerabilities and discuss corrective action recommendations, the
corrective action process was still incomplete. CMS appointed the
Director of the Office of Financial Management to be responsible for the
day-to-day operations of the program, and the CMS Administrator to be
responsible for vulnerabilities that span agency components. However,
the corrective action process did not include any steps to either assess
the effectiveness of the corrective actions taken or adjust them as
necessary based on the results of the assessments. Further, the agency
had not developed time frames for implementing corrective actions.
Because of these weaknesses, we recommended that CMS develop and
implement a corrective action process that includes policies and
procedures o ensure that the agency promptly (1) evaluates findings of
RAC audits, (2) decides on the appropriate response and a time frame for
taking action based on sstablished criteria, and (3) acts to correct the
vulnerabilities identified.® CMS concurred with this recommendation.
Agency officials said they intended to review vulnerabilities on a case-by-

34GAO, Medicars Recovery Audit Contracting: Weaknesses Remain in Addressing
Viinerabilities to improper Paymenis, Although Improvements Made fo Contractor
Oversight, GAD-10-143 (Washington, D.C.: Mar. 31, 2010)

SGAD-10-143.
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case basis and were considering assigning them to risk categories to help
prioritize their actions. In February 2011, CMS reported that the agency
was still working to address the vulnerabiiities identified during the
demonstration program. Specific to corrective actions, CMS officials told
us that its contractors were required to consider and evaluate
vuinerabilities identified by various entities, including the RACs. However,
as of March 2011, CMS had not yet implemented this recommendation.
We will continue to follow up with CMS on its progress in this area.

Concluding
Observations

With the amount of estimated improper payments and the unknown
amounts of potential fraud, waste, and abuse in the Medicare program, it
is critical for CMS fo act quickly and decisively to reduce them, As it
implements PPACA provisions concerning Medicare, CMS has an
opportunity to use new tools to help address fraud, waste, abuse, and
improper payments in the program. CMS has taken a number of actions
related o rute making and issuing guidance to implement recent
tegislative and regulatory provisions, but because many efforts are in
process, it is too early to gauge their effectiveness. These requirements
will be critical in helping ensure integrity in Medicare operations, as will
additional evaluation and oversight to determine whether they are
implemented as intended and have the desired effect on ensuring that
payments are made for intended and proper purposes. Notably, we are
baginning new work o assess CMS's efforts to strengthen the standards
and procedures for Medicare provider enroliment to reduce the risk of
enrolling providers that are intent on defrauding or abusing the program.
We are also examining the effectiveness of different types of prepayment
edits in Medicare systems and of CMS's oversight of its contractors in
implementing those edits to help ensure that Medicare pays claims
correctly the first ime. The level of importance CMS places on effectively
implementing our recommendations and the requirements established by
recent laws and guidance will be a key factor in reducing improper
payments and potential fraud, waste, and abuse in the Medicare program
and ensuring that federal funds are used efficiently and for their intended
purposes. In this regard, we plan fo continue monitoring these issues.

Chairman Platts, Ranking Member Towns, this completes my prepared
statement. | would be happy to respond to any questions you or other
members of the subcommittee may have at this time.
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Appendix I: Recent Key Legislative and
Executive Branch Efforts

Over the past couple of years, Congress and the executive branch have
taken a number of actions intended to heighten the attention given to the
issue of improper payments and to promote corrective actions. The
Centers for Medicare & Medicaid Services' (CMS) efforts to identify and
remediate Medicare improper payments will be affected by these new
initigtives. Table 1 summarizes the recent legislative and executive
branch efforts intended to improve oversight and accountability over
improper payments governmentwide, as well as key actions specific to
Medicare.

Table 1: Recent Key Legislative and Executive Efforts to Improve Oversight and
Accountability over Improper Payments

Date Action

March 2008 Medicare fee-for-service national recovery audit contractor program
implementation begins
{as required by the Tax Relief and Health Care Act of 2006)

November Executive Order 13520, Reducing Improper Payments

2008

March 2010 Presidential memorandurn, Finding and Recapturing improper
Payments

Patient Protection and Affordable Care Act (PPACA), including
expanding the national recovery audit confractor program to Medicare
Advantage and Medicare prescription drug benefit program

Health Care and Education Reconcliliation Act of 2010

June 2010 President announced an Administration goal that Medicare fee-for-
service error rate would be cut in half by fiscal year 2012
Presidential memorandum, Enhancing Payment Accuracy Through a
“Do Not Pay List"

July 2010 improper Payments Elimination and Recovery Act of 2010 (IPERA)

September Small Business Jobs Act of 2010
2010

Sourse GAC

Note: The data are from GAQ summary of key improper payment initiatives.

In November 2009, Executive Order 13520, Reducing Improper
Payments, was intended fo focus on increasing transparency and
accountability for reducing improper payments and creating incentives for
reducing improper payments.® Under the Executive Order, the Office of

®Exec. Order 13520, 74 Fed, Reg, 62201 (Nov. 20, 2000)
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dix I: Recent Key Legi: ive and
Executive Branch Efforts

Management and Budget (OMB) designated 14 programs as high-priority
programs to focus attention on the programs that significantly contribute
io the federal government’s improper payments. Medicare fee-for-service,
Medicare Advantage, and Medicare prescription drug programs have
been designated as high-priority programs as part of the Executive
Order.¥ Additionally, OMB established a Web site
(www.PaymentAccuracy.gov) on the 14 high-priority programs that
provides information on (1) the programs’ senior accountable officials
responsible for efforts fo reduce improper payments; (2) current, targeted,
and historical estimated rates of improper payments; (3) why improper
payments occur in the programs; and (4) what federal agencies are doing
to reduce improper payments and recover overpayments.

To supplement program integrity efforts, the Medicare Prescription Drug,
Improvement, and Modernization Act of 2003 directed CMS to conduct a
3-year demonstration project on the use of a new type of contractors—
recovery audit contractors (RAC)—in identifying underpayments and
overpayments, and recouping overpayments in the Medicare program.™
The RAC demonstration program began in 2005. Subsequently, the Tax
Relief and Health Care Act of 2006 required CMS to implement a national
RAC program by January 1, 2010.% CMS began implementing it in March
2009.

*The 14 high-error programs designated by OMB for fiscal year 2010 include: Medicare
Fee-for-Service; Medicald; Unemployment Insurance; Medicare Advantage; Supplemental
Security Income; Retirement, Survivors, and Disability Insurance; Supplemental Nutrition
Assistance Program; National School Lunch Program; Rental Housing Assistance
Programs; Federal-Aid Highway Program, Highway Planning and Construction; Children’s
Heaith Insurance Program: Earned Income Tax Credit; High Cost Program of the
Universal Service Fund; and Medicare Prescription Drug Benefit. The Children’s Health
insurance Program, High Cost Program of the Universal Service Fund, and Medicare
Prescription Drug Benefit programs did not report improper payment error rates and
amounts for fiscal year 2010

*pyub. L. No. 108-173, § 306, 117 Stat. 2086, 2256-57.

9pub, L No. 109-432, div B., title Hl, § 302, 120 Stat, 2022, 2091-02, codified at 42
U.S.C. § 1395 ddd(h).
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ppendix i Recent Key Legh ive and
Executive Branch Efforts

In March 2010, the President issued a memorandum infended to expand
agency efforls to recapture improper overpayments using recapture
audits. Also, the Patient Protection and Affordable Care Act (PPACA),”
as amended by the Health Care and Education Reconciliation Act of
2010,% contains provisions intended to improve accountability over
Medicare. These provisions include:

» establishing procedures for screening providers enrolling in Medicare,
including assessing the risk levels of fraud, waste, and abuse by
categories of providers;

« expanding the Medicare RAC program to Medicare Advantage and
Medicare prescription drug benefit program;

« adding requirements for providers to disciose any current or previous
affillation with a provider that has uncollected debt; has been or is
subject to a payment suspension under a federal health care program;
has been excluded from participation under Medicare, Medicaid, or
the Children’s Health Insurance Program or has had its bifling
privileges denied or revoked;

« expanding the number of areas {o be included in the competitive
bidding program for durable medical equipment; and

» strengthening the Health Care Fraud and Abuse Controf Program, a
joint effort of the HHS Inspector General and the Depariment of
Justice, which is designed to coordinate law enforcement activities
regarding health care fraud and abuse, including that in Medicare.

In June 2010, the President announced that the Administration would
reduce the error rate for the Medicare fee-for-service program by half by
fiscal year 2012. Also, the President directed agencies to check certain
databases—known as the "Do Not Pay List"—before making payments to
ensure payments did not go to individuals who were deceased or
excluded from receiving federal payments or to entities that had been
excluded from receiving federal payments.

in addition to amending the Improper Payments Information Act of 2002
(IPIA)Y* improper payment estimation requirements, the improper

“Finding and Recapturing Improper Payments, 75 Fed. Reg. 12119 (Mar. 15, 2010).
“Pub. L. No. 111-148, § 6402(j), 124 Stat. 119, 760 (Mar. 23, 2010).

“pyb. L No. 111-152, § 1303(a), 124 Stat. 1028, 1057 (Mar. 30, 2010).

“pub. L. No. 107-300, 118 Stat. 2350 (Nov. 28, 2002)
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dix I Recent Key Legisiative and
Executive Branch Efforts

Payments Elimination and Recovery Act of 2010 (IPERA)* established
additional requirements related to (1) federal agency management
accountability; {2) recovery auditing aimed at identifying and reclaiming
payments made in error; (3) compliance and noncompliance
determinations based on an inspector general’s assessment of an
agency’s adherence to IPERA requirements, and reporting that
determination; and (4) an opinion on internat controls over improper
payments. OMB issued IPERA implementing guidance on April 14,
2011.®

The Small Business Jobs Act of 2010 also contains a provision regarding
claims review o prevent improper payments.” It requires CMS to use
predictive modeling and other analytic techniques—known as predictive
analytic technologies—both to identify and to prevent improper payments
under the Medicare fee-for-service program. The law requires these
predictive anaiytic technologies to be used to analyze and identify
Medicare provider networks, billing patterns, and beneficiary utilization
patterns and detect those that represent a high risk of fraudulent activity.
Through such analysis, unusual or suspicious patterns or abnormalities
could be identified that could be used to prioritize additional review of
suspicious transactions before payment is made.

“Pub. L. No. 111-204, 124 Stat. 2224 (July 22, 2010).

“SOMB, Circutar No. A-123, app. C, Requirements for Effective Measurement and
Remediation of Improper Payments {Apr. 14, 2011).

“Spub. L. No. 111-240, § 4241, 124 Stat. 2504, 2599 (Sept. 27, 2010).
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Mr. PratTs. Thank you, Ms. Daly and thanks to all our wit-
nesses for your testimony.

We will now move into questions and I will yield myself 5 min-
utes for that purpose.

I want to first acknowledge the effort, Ms. Snyder, of CMS and
we appreciate that you and your colleagues are dutiful in trying to
identify and prevent improper payments and be good stewards of
the American taxpayers’ money.

In your written testimony, your statement is, “While improper
payments represent a fraction of total program spending, any
amount of improper payment is unacceptable and CMS is aggres-
sively working to reduce these errors.” I read that to say it is only
a fraction and any amount, as if this is a small amount. Well, 48
billion is, you are right, about 10 percent or so of total CMS ex-
penditures, but that is a huge amount of money, not just any
amount, it is a huge amount.

I don’t want to minimize the efforts to prevent it but when I
share back home that the total number for the whole government
that we know of is estimated at $125 billion every year, my con-
stituents think I misspoke. When we talk about the individual pro-
gram, Medicare that is about 38 percent of that, it is staggering.

One of the issues in your testimony, and each of you referenced
it here today or in your written testimony, was that when we hear
improper payments, we think fraud, the worst, and we do appre-
ciate that is not the case. A lot of this is just insufficient docu-
mentation or the wrong documentation. Is there an estimate of the
$48 billion that is fraud related either in overbilling, duplicate bill-
ing or fraudulent billing? Is there an estimate of that percentage?

Ms. SNYDER. Before I answer that, my mother is a Medicare ben-
eficiary and trust me, I hear exactly what you just said when I go
home. It is a big number.

Mr. PLATTS. As is my mom and she asks me lots of questions
when she gets her statement, what is all this?

Ms. SNYDER. Exactly. Sometimes it makes you not want to go
home for Thanksgiving.

In relation to your question about a fraud rate, one of the tough-
est problems we have had at CMS is to find the methodology that
actually allows us in a scientific way and in a replicable way to es-
timate what amount of the improper payments are really fraud. It
is something we have struggled with. We have gone to the private
sector, we have talked to them and said, how do you estimate
fraud? We have looked at literature when people make comments
that a certain amount is fraud, we have looked behind it to say
how did you measure it because we want to do that.

What we found is there isn’t a methodology. Our Center for Pro-
gram Integrity started a new program and just awarded a contract
and we are going to try to estimate levels of fraud. We will start
with two areas that we believe are fraud prone. We know they are
fraud prone because of the work that has often been done in terms
of investigations by the Office of Inspector General and reports
from the Government Accountability Office. That is durable med-
ical equipment areas and home health. Just because of the work
over the years, we know there are huge issues there.
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We are hoping we will be able to actually say here is a method-
ology that will work that you can apply to different kinds of service
categories and estimate an actual fraud rate. We hope to have that
work done over the next 6 to 8 months. We have invited the private
sector to be part of the board that helps develop this methodology
and hope we will be successful because we think this is something
that will not only work for CMS, but will work for the private sec-
tor as well. If we develop something that works, we will share it.

Mr. PrLATTS. I appreciate the challenge of having that method-
ology to estimate. Do you have what your actual fraud numbers
were for 2010 that you found were fraudulent, 2010 or 2009?

Ms. SNYDER. I can submit to the record a number of collections,
we have cases that went to the Department of Justice, we have in-
vestigations through the OIG where we have actually collected dol-
lars back. It amounts to many hundreds of millions of dollars that
come from those particular cases and they are estimated, but that
is a specific case number.

Mr. PrATTS. Rather than trying to estimate going forward, what
is the track record that you know is fraudulent in the last 3 years,
2008, 2009, 2010? How much do we know is fraudulent because we
caught the perpetrators of the fraud?

Ms. SNYDER. If you would let me submit that number for the
record? It is in the hundreds of millions of dollars.

Mr. PLATTS. Per year?

Ms. SNYDER. Probably over the 3-year period. Particularly, we
have shown recoveries from the task forces in which we have been
involved with the Office of the Inspector General, with the Depart-
ment of Justice. There are particular dollars that have come back
to us from those stings and those activities. It is several million
dollars over that 3 year period. I don’t want to give you a wrong
number but it is significant.

Mr. PLATTS. Whatever the number is, if it is hundreds of mil-
lions, we know that is a portion of what the actual fraud is. That
is what we have caught and been able to identify. Again, we are
talking real money here that we need to go after in addition to
what I will call the administrative problems, the documentation,
other types of improper payments.

I would yield to the gentleman from New York, the ranking
member, for 5 minutes.

Mr. Towns. Thank you very much, Mr. Chairman.

Let me ask, the background check, if we strengthen that, would
that cut down on the amount of waste, fraud and abuse, if we
strengthen the background check initially?

Ms. SNYDER. I assume you are talking about providers who par-
ticipate in the Medicare program?

Mr. TowNs. Yes, the providers.

Ms. SNYDER. That is a suggestion that has come to us. Again,
usually the Government Accountability Office has certainly cited
that as a possibility, as has the Office of the Inspector General.
What we have found one of the best ways to prevent fraud, waste
and abuse is to keep bad actors out of the program from the very
beginning.

Part of keeping bad actors out of the program from the very be-
ginning is making sure we do appropriate provider certification and
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screening. Part of that is taking a look at an application and look-
ing to make sure you have a license, have you been debarred some-
where else, have you lost your license somewhere else, are you in-
deed a real operation, do you have a real building, so going through
a number of screening criteria and doing it upfront and never giv-
ing the person a Medicare provider number is one of the best ways
to proceed, absolutely.

We are in the process right now of where we are going to recer-
tify the 1.4 million providers that participate in the Medicare Pro-
gram. We hope to have that mostly done or a large part underway
by 2013. There are certain kinds of providers where we have re-
cently said in regulation that we do want to have the opportunity
to do background checks, fingerprinting, to take a look at them
through that scope.

In fact, recently we just hired a contractor who will start to take
information about providers particularly in areas we know we have
had problems and start to look at all the kinds of public informa-
tion we have to bring it together to look at and say, is this some-
body Medicare should be doing business with. It is an excellent
technique and we are employing it.

Ms. KiNG. If T might add, we agree that keeping the bad actors
out is one of the most effective ways to prevent fraud and also im-
proper payments in the program and there are provisions in the Af-
fordable Care Act that give CMS considerable authority to
strengthen the enrollment process.

They have infact separated providers into different categories of
risk with home health and durable medical equipment being in the
highest category. They have strengthened the ability to look at pro-
viders getting into the program. That is work that we have ongoing
to look at what is going on there.

Mr. Towns. Let me ask in the context we are talking about this
morning, correction, what does it really mean when you talk about
making a correction? Just go right down the line, what does it
mean to you?

Mr. LEVINSON. Mr. Towns, I think the Executive order states ex-
actly what the goal is for every dollar expended and that is to get
it right. If there is missing information, if the record is not com-
plete, there is simply no assurance that the dollars spent are ap-
propriately spent. In that sense, it is an error.

Is it necessarily fraud? No. Those are two very different concepts.
I would underscore that some of the most successful, sophisticated
frauds reveal no improper payment at all because the paper record
is so well done. While the improper payment amount is likely to
include cases of fraud, it would be counterintuitive to think that
they don’t, it doesn’t really capture a fraud figure.

Mr. TOwNS. Ms. Snyder.

Ms. SNYDER. Correction I think, to us, is very similar to what
Mr. Levinson is saying but it really means when you look at the
claim that is filed, remember we got several million of them going
through the system a day, when you look behind the face of that
record, what you will find is a justification for the expenditure and
that you give folks every opportunity to make sure that record is
correct before you declare it to be an improper payment.
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To us, it means the service occurred, it was an appropriate serv-
ice, it occurred in the right setting and that we paid you the right
amount for it. If that is not the case, then it is an improper pay-
ment and needs to be corrected. You need to bill me correctly, you
need to make sure you are providing the service in the right place.
You, the provider, need to do the right thing. You are a partner
with the Medicare program.

Mr. TowNs. Ms. Daly.

Ms. DALY. I would have to echo some of the sentiments that Mr.
Levinson and Ms. Snyder have just spoken. I think having the
right documentation to pay the bill, making sure the patient is due
for the services and so forth are all very important. All of that
needs to be done correctly in each step of the process.

Making it all done right the first time saves a lot of time and
effort and avoids what is commonly referred to the pay and chase
mode where if it is not done correctly the first time, it is considered
to be payable and we have to spend a lot of time and effort to make
corrections.

Ms. KING. To add to that, when we talk about a corrective action,
we are thinking about is when a vulnerability has been identified,
you know people are doing things they shouldn’t, you put a process
in place to try to prevent that in the future either by strengthening
your enrollment standards, strengthening your prepay audits or
doing it on post pay.

Mr. TowNs. Mr. Chairman, my time has expired but let me ask
just one question. If you have a situation where a group comes to
you and says, this is a problem, can you make that adjustment?
For instance, I was looking at the power wheelchairs. I know there
have been issues that have been raised over and over again which
to me seems to be a legitimate kind of concern, but nobody is re-
sponding to it. Do you respond when a group comes and says this
is a problem, you look at it and see it is a legitimate problem, can
you then make an adjustment?

Ms. DALY. Let me take a stab at that because that is a particu-
larly interesting one to me, the power wheelchairs.

The first place that we go is to look at what is the statutory re-
quirement of that benefit category, how has it been defined. For
power wheelchairs are part of what is called a homebound benefit
which was established in the statutes which basically say you have
to be able to use that power wheelchair inside your home. You have
to be unable to walk more than three to four steps inside the con-
fines of your apartment, your house, whatever it may be.

When you take a look at that and folks come to you and say this
power wheelchair enhances the quality of my life because it lets me
go to the mall, to church on Sunday, however it might allow you
to get outside the walls of your apartment, that certainly is a valu-
able thing to the quality of that individual’s life.

However, if you look at the statute behind it and the legal re-
quirements, by definition, you don’t meet the requirement of the
law in order for that power wheelchair to be provided to you. That
is a particularly tough one because, yes, if you are a doctor on one
hand if you are somebody’s daughter and you go in to a doctor and
say, my mama could really use this, as a doctor you want to pro-
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vide that. However, the ability to do something about that is lim-
ited by what is in statute in that particular example.

The second place you look is to see is there regulatory policy
around this. Is there a regulatory policy or any ability if it makes
sense to make some change and then take a third look at it to say,
is it a matter of policy that we have interpreted, that we have put
something in place, so how much room do you have to work with
that particular group of providers or that particular service to
change it.

It is a pretty rigorous process. We do listen to folks. They come
in, talk to us and we look to see what makes the best sense for the
beneficiary, but what makes the best sense to the beneficiary in
terms of the laws and regulations that are in place that bound that
particular benefit category.

One of the things we found with wheelchairs, when we have
looked back at them we have a really high error rate. It is pretty
much for the reason I described. It does not satisfy the definition
of the benefit. We are looking at ways we can put some controls
in place on the front end of it so that we are not paying and chas-
ing for power wheelchairs or power mobility devices that don’t meet
the requirements of the benefit.

Mr. TowNs. Thank you, Mr. Chairman, for your generosity.

Mr. PrATTS. The gentleman from Oklahoma, Mr. Lankford, for 5
minutes.

Mr. LANKFORD. Thank you, all of you, for what you do. My mom
is also one of those Medicare recipients. She will never have the
opportunity to meet people like you serving behind the scenes and
say thank you, so I would pass that on from her and millions of
other seniors. What you do is a great service to a lot of people, so
we appreciate that and the dedication you put into it.

The fraud, like you I go home on Thanksgiving and that is what
we are going to talk about, Medicare fraud, friends she has bumped
into and things she perceives to be fraud and all those things. Let
me flip to the other side of it.

I also hear from doctors and hospitals who are very frustrated
with recovery audit contractors. There is a perception in their
minds that they walk through the door and they are guilty and
they are going to stay there until they prove they are guilty, no
matter how long it takes.

They understand they are paid by the paperwork, so they are
going to stay, dig through and find some nurse who was in a hurry
who did not put the date on the form and they are going to get
fined for it. They fight and fight and fight, sometimes for years
through the process; this code was active and now suddenly, it is
not and they are getting hammered sometimes thousand and mil-
lions of dollars in fines when they are the good providers. I am
talking good hospitals.

How do we fix this? Because they hate the Federal Government
because those recovery audit contractors are their enemies and
they are going to stay until they make money off them. They are
not there for their benefit. They are there for our benefit as far as
recovering things, but that hospital says, I am the good guy, how
come I am getting hammered? How do we fix that?
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Ms. KiNG. We did an evaluation of the demonstration of the Re-
covery Audit Program and I think we did identify some missteps
in terms of some of the initial actions that were taken by the
RACs. It is our understanding that CMS has instituted a process,
a committee inside CMS that has to prove the issues that the
RACs are going to undertake.

Mr. LANKFORD. That has not trickled down actually yet, because
I can tell you as recently as of the last couple weeks, I have been
in communication with yet another hospital in my district that is
fighting the same thing. It is a bounty hunter coming through their
doors and they are determined to find something wrong, and they
will. They are not happy at all because they are adding additional
staff in compliance areas for things that are not fraud.

My understanding is these contactors are paid even if later they
determine that it wasn’t true, it really was correct. Is that correct?

Ms. KING. Actually, that was the case in the demonstration but
it is not the case in the national program. If something is over-
turned on appeal, then the RAC does not get paid.

Mr. LANKFORD. That is a good fix for a start on that, but how
do we develop this relationship because they are no longer our
friends, we are setting out as an enemy to them.

Ms. SNYDER. We have heard that, so the good news is that is not
new news to us but it is a continuing concern.

In the demonstration which went on for 3 years, we did learn a
lot of things and we learned a lot better about how to manage the
contractors. Some of the things Ms. King referenced like having a
committee that says, is this legitimate, before you go after some-
body, making it clear to the RAC contractors if this is overturned
on appeal, you are going to pay back the money and the provider
gets back the money.

We actually recently hired two of what I call someone to watch
the RAC, a validation contractor if you will. They do spot checks
of the RAC’s work, the particular contractor’s work to say, were
you inappropriately aggressive, were you looking at the wrong
things, did you really use standard accounting practices.

I think it, again, is a continuing education, an outreach. We have
regular standing forums with our provider community, one of the
topics that’s always on those calls, and we get hundreds of pro-
viders who call into those forums. We talk about the issues with
the RAC program and have said to folks, if you think your area
RAC is being overly aggressive, if you have continuing problems
with them, let us know and we will look into it.

In reference to the particular hospital that you just mentioned,
if you would give me the name of the hospital, we will reach out
to them and look to see if it is a matter of what I will call hard
feelings because they don’t like the program, whether or not those
corrective actions have reached out in that particular setting, and
redouble our efforts to make sure folks understand the intention is
not gotcha. The intention of this really is making sure we are pay-
ing appropriately. I would be very happy to reach out to that com-
munity.

Mr. LANKFORD. I would completely agree it is a good thing for
us to be aggressive in this process but they perceive it very much
as gotcha and the smallest minutiae that is going with it. I have
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had several hospitals I have talked to about it. The one I most re-
cently talked to didn’t want me to bring up their name on it be-
cause they feel there will be punitive action against them even
harder next time. They are very careful to say, we are cautious on
how we move on that because they have so much power on us now,
our functioning and operation. This is not one of your large major
hospitals, but it is a good charitable hospital.

That is no way to live and operate, so I want you to stay aggres-
sive on it. This system is not working for them at all.

Mr. LEVINSON. If I can add a couple of things, we actually will
be looking at the RAC process in our office later this year in the
sense of looking at CMS’s oversight of the RACs. I wouldn’t want
my comments to be part of some effort to say RACs are necessarily
a bad idea.

As our work starts in this area, there are a couple of observa-
tions worth putting into the mix as we try to understand the pros
and cons of RACs. One issue is that the RAC process is really a
variation on the model of pay and chase because the money has al-
ready gone out the door. RACs are trying to recover money and
that, in a sense, certainly is good, but it is a continuation of a
model that the government is trying to get away from. We are try-
ing to catch the problems before they leave.

The other is in the brief work we have been able to do in the first
few years with the RAC process, RACs referred only two case of po-
tential fraud to CMS in the 3-years of the demonstration between
2005 and 2008, even though they found a billion dollars in im-
proper payments.

It is important to understand that the incentives need to be
aligned in a way so that while improper payments are identified,
in as least intrusive and most productive way, that it also is a proc-
ess that should reveal where fraud occurs and because the RACs
don’t see any money coming from identifying fraud, those cases
wind up being referred for investigation.

f M1("1 LANKFORD. We are catching paperwork mistakes and not
raud.

Mr. LEVINSON. There is actually disincentive in a sense poten-
tially to refer cases of fraud because then they are taken out of the
universe of improper payments. I think these are the kinds of very
important issues that need to be teased out as we look at the RAC
program.

Mr. LANKFORD. Thank you.

Mr. Chairman, thank you for allowing a couple extra moments.
I yield back.

Mr. PraTTs. I thank the gentleman and I would associate myself
with the gentleman’s comments because your term of bounty
hunter is also what I hear whether it be from an institution or in-
dividual providers where they feel they are not innocent until prov-
en guilty, that they are guilty of wrongdoing and in essence, they
are trying to prove 6 months ago when they treated a patient, they
did it by the book, did provide the service they were paid for, yet
are put in the position of having to prove their innocence as op-
posed to assuming their innocence.

I yield to the gentleman from Tennessee, Mr. Cooper.

Mr. CooPER. Thank you, Mr. Chairman.
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The headline of this hearing is the $48 billion in improper pay-
ments, but already we have parsed that and have a better under-
standing because apparently a relatively small percentage of that
is fraudulent but it is also possible to have fraudulent payments
that are not covered by the $48 billion.

I would like to ask what percentage of the $48 billion are over-
payments as opposed to under payments or mispayments? Essen-
tially what we are doing when we put out a figure like $48 billion,
we are talking about the quality of the red tape. Good quality of
the red tape doesn’t show up in that $48 billion number. If there
is a flaw in the red tape, then wham, it is in the $48 billion. I am
guessing, and perhaps I am wrong, that most of the $48 billion is
still overpayments.

Ms. KING. The vast majority.

Mr. CoOPER. That is still a real concern to taxpayers. It is inter-
esting that in your data, when you are comparing fee for service
problems with managed care problems, actually managed care
problems are slightly higher at this point. You think with managed
care, you get more management and better quality red tape but ap-
parently that is not true. It will be fascinating to see what the
Medicare Part D numbers are now that you are finally able to
evaluate that.

To put this in context, people also need to know that fee for serv-
ice problems usually indicate overpayments and over utilization of
services where sometimes managed care problems indicate under
utilization of services, denial of care. It is a completely different
human result. One injures the taxpayer, the other injures the pa-
tient.

Again, to put it in context, we had a hearing this morning re-
garding the Pentagon. I think the Pentagon is still number one on
the GAO’s list of high risk government agencies because they have
never been auditable. After decades of trying, they are still not
even close to being able to be auditable. When the Simpson Com-
mission asked how many contractors the Pentagon had, the official
response was somewhere between 1 million and 10 million.

I am in no way justifying Medicare problems but that is aston-
ishing incompetence when you can’t tell within an order of mag-
nitude who your payees are because somebody has to write the con-
tractor a check. They don’t do this work for free.

Another area of serious concern is Medicaid. It is just not nearly
as centralized as Medicare because that is farmed out to the
States. That gives you at least 50 different opportunities to have
confusion, mismanagement and lack of accountability, fraud and
improper payments.

One of the fundamental issues that has barely been touched in
this hearing is the Federal Government has actually paid people
very promptly under the Federal Prompt Pay Act. That is what cre-
ates this situation of pay and chase. At least in the health care
area, you have some of the slowest payers on the planet.

In the private sector, private insurance companies will stretch
out accounts receivable for 180 days or longer. Meanwhile, the good
old Federal Government steps up and pays you in 30 days. That
makes the process of pre-certification so tough. No one has ever
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written us a thank you note saying thank you for paying us in 30
days. They take that for granted.

Meanwhile, even the GAO set up two fake DME companies and
was able to scam the system. A lot of folks in the small business
and provider communities do not want to say thank you for coming
through with payment within 30 days. That creates the situation
where we have to chase the improper payment.

I am in no way defending the bounty hunters or the RACs but
sometimes the Federal Government is an easy touch too. That bal-
ance has to be struck in a proper way. I am glad you are improving
your system so you are able to get a better handle on that.

I see that my time is about to expire, Mr. Chairman. Maybe I
should just stop there. Thank you.

Mr. PLATTS. I thank the gentleman, the first of us four to actu-
ally be dutiful with the time and it is appreciated.

I would comment with the gentleman with the issue with fraud
is we don’t really know what percentage, we don’t know that it is
a small percentage. We don’t really know because it is not geared
to signal out fraud. I don’t know we can say it is a small percent-
age of the improper payment number. Even if it is just 10 percent,
that is still close to $5 billion but we don’t really know what the
percentage is. That is why I asked what has been identified as we
know for certain was fraud in the past 3 years, to start to look at
that issue, how to better identify it.

Also, your point about the Department of Defense is well made
and we are looking at a hearing in the fall on DOD and the issue
you touched on. GAO has well recognized the challenges at that de-
partment.

With that, I yield to the gentleman from Virginia, Mr. Connolly.

Mr. ConNoOLLY. Thank you, Mr. Chairman.

I want to thank everyone for being here. I want to add to the tes-
timony. My parents have been major consumers, unfortunately, of
Medicare for about 25 years. When we were voting on health care
reform last year, my dad said to me, you need to know that in
those 25 years, I am talking major, major stuff, never once has
there been an error, never once have they had to be reminded to
meet an obligation, never once have they arbitrarily denied some-
thing that was important to us in sharp contrast to the private in-
surance system.

He said, at least speaking for us, we are very satisfied customers
and by the way, it has allowed them, in their eighties now, to live
autonomous, productive lives, managing their health care frankly
because of Medicare. Let us remember that as a context as we now
look at a feature of Medicare that is not so good.

I think we have to begin with accepting the fact that $48 billion
is a staggering sum of money. It is unacceptable for two reasons.
We owe it to the taxpayers to do something about it. It is their
money. Second, frankly, it feeds into the narrative which I reject
that we cannot afford Medicare.

What do you mean we can’t afford it? If we can get $48 billion
to zero times 10, you have a huge significant chunk of savings in
the program that doesn’t touch benefits. It is critical that we get
our arms around this.
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Nothing happens without being measured. Ms. Snyder, have we
in fact set an ambitious goal knowing we will never get to zero but
to get to zero? Is the goal to get to zero and are there milestones
and metrics that allow us to do that?

Ms. SNYDER. Yes, sir. The administration has set what I think
is an incredibly aggressive goal, to cut the error rate in half by
2012, so we would be right around 6 percent. Again, I think most
folks will argue when you get to 6 percent, then it is going to be
cut it in half again to 3 percent.

I think one of the difficulties in driving down the error rate is
that you put interventions in place against a sample that was
drawn and evaluated, and then within 3 months of that being in
place, you start drawing a sample again of claims. It is the ability
for interventions to actually take effect that is one of the greatest
challenges in terms of driving down the rate. That is going to make
it tough but we know we are on the hook to do it and we are going
to do our best to get there.

Mr. ConNOLLY. I would simply say nothing happens without
stretch goals in government. I ran a very large government across
the river. I really would like to see you come back with very ambi-
tious stretch goals, understanding that getting to zero is a noble
goal, never attainable, but if you press the system to get to that
goal, we will have far more dramatic and positive results.

Ms. SNYDER. In response to what you are saying, it is very im-
portant to know that probably 10 million of the claims inside the
billion claims are the ones that are the biggest dollar ones. They
are the hospital inpatients, so focusing there, we hear you.

Mr. CONNOLLY. I want to sneak in two more questions. One is
in looking at the data, Medicare Advantage compared to Fee for
Service surprisingly is 35 percent higher in improper payments.
Why is that?

Ms. SNYDER. Medicare Advantage, when we looked behind the
numbers on that, we found is when we pay a capitated rate, that
capitated rate is based on a risk score. In other words, inside your
files, if you have Medicare Advantage plan, you have to be able to
have medical justification or documentation that says you are a
really sick guy and I need to pay you more for it.

When we started looking behind the patient panels, we found
there wasn’t documentation necessarily that said you are a really
sick guy, so when I figure out your capitated payment, it should
be a higher rate. When we look at that, some of it was missing doc-
umentation similar to fee for service, but part of it is trying to de-
termine what the sickness score, if you will, of a particular plan
and what the rate adjustment should be against the fact that the
patient panel may not be as sick as reported.

Mr. CoNNOLLY. Do some of the measures we took in health care
reform help you in that regard with respect to Medicare Advan-
tage?

Ms. SNYDER. I think the risk adjustment pieces of it and knowing
how to look inside of that, and those metrics coming out of the Af-
fordable Care Act will be very useful to us. Through a series of au-
dits, we are trying to take the measurement, go back against the
audit and figure out what the reduction and capitation really
should be so it is a real dollar financial number.
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Mr. ConNOLLY. Mr. Chairman, given your incredible generosity,
would you allow me one more question and I don’t think it is a long
one.

It is my impression in talking with the U.S. Attorneys Offices
that Medicare fraud has increasingly moved up as a priority for
them and consumes a lot of their time in terms of bringing charges
against organized fraudulent activity on Medicare. Mr. Levinson,
Ms. Snyder and Ms. Daly, is my anecdotal impression confirmed by
data and what is your interaction with the U.S. Attorneys Office
to ensure that while we don’t want to be bounty hunters, on the
other hand, people who are deliberately organizing and orches-
trating fraud against the U.S. Government and taxpayers need to
be brought to justice. What is the interaction and what is the data?

Mr. LEVINSON. Mr. Connolly, the interaction is robust, especially
over the last several years as these anti-fraud strike forces have
taken hold in cities around the United States. There has been a
very ambitious effort to root out systemic health care fraud espe-
cially in places where it exists like south Florida, Los Angeles,
parts of the Gulf States, New York and Detroit.

That is in large part why you are hearing more about it, more
resources are being expended. It does require careful coordination
between the Justice Department, the prosecutors, and OIG as the
investigators. Let me put in a plug that this is funded on our part
by the Health Care Antifraud Account that was established in
HIPPA and has grown. It certainly has helped us to recover more
than $6 for every dollar put into the fund back to the trust fund
and the Treasury.

It has been very successful thus far and we are continuing to
build on that. A very critical part of the fraud piece in health care
fraud does have to do with enrollment, making it too easy for folks
masquerading as health care providers to get into the program, to
get a provider number. Title VI of the Affordable Care Act does
strengthen that whole enrollment process so if we can get that ini-
tial piece, if we can keep the wrong people out of the program in
the first instance, that makes a huge impact on the fraud problem.

Mr. ConNoOLLY. Thank you very much. Thank you, Mr. Chair-
man, for your indulgence.

Mr. PLATTS. You are welcome.

The gentlelady from the District of Columbia, Ms. Holmes Nor-
ton.

Ms. NORTON. Thank you very much.

This hearing has been very informative and educational, particu-
larly when you get into what is actual fraud. I would like to break
down what overpayments really mean. Do they mean cheating? Do
they mean miscalculating? Do they mean paperwork? When I hear
overpayments, that would seem to say somebody is putting in for
too much money relative to the service provided. What is your view
of that, any of you?

Ms. DALY. Congresswoman Norton, I would like to clarify that
overpayments can mean all of the things you mentioned. It can be
for the wrong amount, it could be a duplicate payment, it could be
a payment that was made to someone who was ineligible to receive
it, it could be someone eligible to receive it, or they received the
wrong amount. It could be any number of things under contractual,
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statutory or regulatory restrictions for that payment. There is a
broad swath there it can cover.

Ms. NORTON. I understand the limitations of statistics, but I
must say the reporting of these numbers in this way does add to
what I think Mr. Connolly was referring to. When people hear a
word like overpayment, they are used to that meaning. They don’t
even think in terms of their own overpayment of their credit card
bill. They think the government is overpaying people who should
not be paid.

I would urge you to find a category, I recognize we have to break
down these categories, but find a category that would make the
public understand how much of this overpayment comes from mal-
felzasance. I think that would turn the public off more than anything
else.

Yes, we want the rest of it to be reported, but it does a disservice
to the most popular and perhaps most important Federal program,
especially since not everyone seems to be for that program, at least
not here in Congress, when words like that are used. I recognize
this may put an additional burden on you, but I do think it is a
burden worth taking on. I would ask you to look at that. Ms. King?

Ms. KiING. If T might, it is a difficult thing to do because if you
are talking about malfeasance or fraud, that has a legal definition
and involves a deliberate attempt at wrongdoing.

Ms. NORTON. You are doing pretty well. I saw your statistics on
referral of cases to the U.S. Attorney. The public is interested in
wrongdoing, Ms. King.

Ms. KING. I understand.

Ms. NORTON. Yes, they are interested in mistakes, too, because
they hold the government accountable for being efficient, but the
first thing of interest is somebody cheating us with this program
that is so important to us. I understand how impossible it is to get
a definition that meets with a statistically valid notion. That is
why I only asked you to look at it.

I was just perplexed about Medicaid Part D, that only in January
was the government beginning, this is the first of the really large
programs, to look at overpayments for Part D, the drug program.
What have we been doing with that program?

Ms. KING. It began in 2006.

Ms. NORTON. Yes. We have not been doing the same kind work
on overpayments, under payments, etc. for Part D that we have
been doing for the rest of Medicare?

Ms. SNYDER. Why don’t I try to answer that? I am sure my col-
leagues from GAO can help me out on this one.

I don’t think we would say we haven’t looked at error inside the
program. We essentially have spent the last 32 to 4 years figuring
out what you should report and how to separate the particular
components of the measurement. In fact, we have looked at four
different aspects of the Part D program and found error in all four
of those aspects. Three of them, low income subsidy payments, ac-
tual computations within the system that pays the drug benefit
itself, was well under 1.5 to 2 percent.

The area that seems to be driving inside the Part D drug benefit
comes back to if you go to the point of service, where the bene-
ficiary goes in to get their prescription filled, what is not there at
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the pharmacy is supporting documentation for that order to be
filled. We found in terms of the prescription drug events, that was
the biggest issue, documentation at the point of service. I think
that number, I hope I have this right, was around 13 percent. That
was the biggest number in Part D.

Ms. NORTON. That is the same issue, often documentation, with
the rest of Medicare. In January 2011, CMS awarded a contract to
identify incorrect payments and recoup payments in Medicare Part
D. That program wasn’t paid for, unlike the health care laws which
we just passed. That means the taxpayers have been really paying
through the you know what for this one for errors.

Is your testimony that it has taken that long to develop a system
for cjl?oing the very same thing you were doing with rest of Medi-
care?

Ms. SNYDER. I think my testimony on that is like any error rate
program, you want to make sure you are getting it right because
it is a partnership with the provider.

Ms. NORTON. You just began in January. I commend you. This
is an administration that has been here for a couple of years. I am
not sure if in prior hearings there were reports on progress to
measure Medicare Part D in the same way that we measure other
parts of Medicare. Have there been? Has the Congress been kept
informed or did this just pop up, this is something we ought to look
at because we have been working on it and maybe we ought to re-
port it to the Congress?

Ms. SNYDER. I think we, as part of the Improper Payment Act,
are required to report on all of our programs. Certainly in terms
of being a high risk agency because of the Medicare Program gen-
erally, any major new program that comes to CMS, we would look
at it and be required to report an error rate on it. It has taken us
a little while to get there.

I think the good news is that will be a composite error rate re-
ported this November with our audited financial statement.

Ms. NORTON. Can I ask one more question? Will you be able to
go back or will this reporting begin as of 2011 or 2010? How far
back will you be able to go on error rates?

Ms. KING. Just forward in Part D.

Ms. NORTON. That means in 5 or 6 years, people got off scot-free.
I understand startup so I am not blaming you. But my goodness,
you can imagine and perhaps some of that information, some of
that experience will help us to develop going forward how to better
track that data.

Thank you very much. We will never get back that money.

Mr. PLATTS. I thank the gentlelady.

One bright note I would highlight on Part D is when it was
passed, the estimates of its cost had been about 40 percent lower
than what was initially anticipated, so there is a positive message
out there about how that program is being operated.

I yield myself 5 minutes for questions. I have a couple follow-ups
to my colleagues.

Mr. Lankford talked about the recovery audit contractors and
Ms. King, you referenced it is a contingency fee approach but if
what they find is overturned on appeal, then the RACs are not al-
lowed to keep that. That assumes there is an appeal made. I guess
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my question is, how easy is an appeal done, what is the cost of
doing it?

I am wondering if someone is found to have made improper pay-
ments, are they going to just give up the money, don’t bother doing
an appeal so the RAC still gets paid even though it may not have
been a legitimate improper payment?

Ms. KING. That is sort of a tough question to answer. I think the
RACsS initially, and I presume so in the national program, are sort
of going after big ticket items. If you are a provider and an inpa-
tient hospital service, there is a lot of money on the line, I would
think you would be more likely to appeal than not.

Mr. PLATTS. Ms. Snyder, do you have anything to add to that?

Ms. SNYDER. I would say there has been a robust appeals proc-
ess. The provider community hasn’t been shy about pushing back.
When they have pushed back, we have looked at it and it has re-
sulted in certain changes, certain edits in our system, to help folks
bill right on the front end. The ultimate with this would be if we
are doing it right moving from a pay and chase environment to pay
it right to begin with, ultimately RAC contractors would be much
more limited in our set of interventions on improper payment be-
cause we would be paying it right to begin with.

Mr. PLATTS. One of those aspects of paying right up front is the
certification of the providers, that they are legitimate medical pro-
viders. The ranking member talked about that as well.

You mentioned that you are recertifying all providers? Can you
expand on what that involves and how quick a process is it to re-
certify all providers?

Ms. SNYDER. We are going to do it in stages. If you are a new
provider coming into Medicare, then there are more stringent re-
quirements on the very front end. We divided it up into different
groups, new folks coming in, people who are already Medicare pro-
viders, about 1.4 million providers.

We have hired a contractor to help us with that. We automated
applications so people can come back and give us their updated in-
formation like billing places, actual physical locations, all the
things that help us determine whether or not you are a legitimate
provider. We have already started the recertification and we plan
to have 100 percent of the community either completed in terms of
recertified or significantly underway by January 2013. There are
very specific project plans in-house in our Center for Program In-
tegrity that is responsible for that activity.

I think we have done something like 25 newsletters and articles
to the provider community. We have been doing open forums with
them to say this is coming, this is what we need you to do to work
with them.

Mr. PLATTS. In going through this process of recertification or
just in general, if you find a provider who is not legitimate, can you
expand on how you pursue them or how you work with the Depart-
ment of Justice if they have been fraudulent and what type of pen-
alties usually would be pursued?

Ms. SNYDER. If it is a new guy, we don’t give him a billing num-
ber or we give him a temporary billing number which means that
within 3 months, we have to make sure they are indeed a good guy.
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That is like a stop loss policy. That is one of the new policies in
place.

The other is as we go through looking at recertification, we are
also sending out people to do face to face visits with folks, particu-
larly in areas where we know there have been a problem. We al-
ways go back to the durable medical equipment suppliers. We not
only do a face to face visit with you, and we are going to show up
randomly over a period of time to make sure you are indeed a le-
gitimate provider.

We have a new tool that we are more than willing to use, sus-
pension of payment if need be which is different from the philos-
ophy in the past. The philosophy for Medicare all along was we
take any willing provider. That philosophy now has changed be-
cause as you stated, $38 billion is a big number.

We refer people immediately. We referred something like 40 pro-
viders in the last quarter to the Office of the Inspector General to
say take a look at this. We may sometimes continue payments be-
cause law enforcement wants to build a case. There are a number
of ways we are stopping payment to begin with or at least limiting
the damage.

Mr. PLATTS. You mentioned face to face which I think is impor-
tant and recognize that within your own entity, the ability to go
out and have a face to face with the 1.4 million providers. I don’t
know if it has ever been looked at but perhaps it sounds like about
a 2-year process to go through recertification, once every 10 years
we have an entire fleet of individuals out on the street doing cen-
sus where they literally are walking the neighborhoods in every
town, every city, every community in this country. It is a pretty
simple approach that when they are in the neighborhood, Medicare
partners with the Census Bureau to say, we have these 10 pro-
viders that say they are located in this neighborhood. As you go
through that neighborhood, make a visit to confirm there is an en-
tity there operating. It uses a resource already walking that street.

We are 9 years away from the next census but at least once
every 10 years there is someone showing up at a provider’s location
to say yes, there is a doctor’s office here operating, another way we
are trying to weed out the bad guys.

A lot of outreach has been talked about with providers. When my
mom has services provided, she gets a statement of services. She
is extremely grateful for the services provided and the payment of
those services. She looks down that list and she looks at the cost
and is overwhelmed by how much the service was in total cost.

Is there an effort in those statements that clearly says if some-
thing is not right on here, that there is an easily identified 800
number? Is that part of every statement?

Ms. SNYDER. Yes, sir. We have statements that run all the time
on those notices of beneficiary payment that say if you have a ques-
tion, call 1-800. Our Center for Program Integrity has just started,
and it has gotten a lot of interest on the part of the beneficiary
community, if you have a question and think there is something
wrong with your bill, you think there is something funny going on,
please call 1-800. We set up a component within the 1-800 number
to receive those calls.
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We then run them against the other kinds of data analysis and
modeling we do to see is there something going on here. We have
received a number of those complaints. We are logging them in. I
shouldn’t call them complaints but questions. We log them in so we
can get back to the beneficiary to close it out or get back and say
W(la rie{ally can’t answer this now because we have to take more of
a look.

Mr. PLATTS. You have tens of millions of partners out there who
can help you on the front lines in identifying something that is
fraudulent and bring it to your attention.

A final question before I yield to the ranking member if he has
other questions or comments, the issue of medically unnecessary
services. General Levinson, you talk about this in your testimony
and payment for services deemed not medically necessary, so the
taxpayers are paying, the Medicare beneficiary is paying 20 per-
cent on average for that, something they don’t need, and perhaps
it is even unsafe because they went through a procedure they
didn’t need and were put at risk in getting that service.

You referenced the 6-month period and the tens of millions of
dollars of improper payments related to being medically unneces-
sary. Can you expand on what your recommendations were to try
to try to address that aspect of improper payments and where you
see CMS is in responding to your recommendations?

Mr. LEVINSON. It is crucial that there be the documentation in
order to demonstrate that indeed this was exactly the kind of serv-
ice or product actually needed by the patient, by the beneficiary.
As you point out, this is a burden that is placed on both the tax-
payers and beneficiaries when you don’t have that medical neces-
sity determination.

I think the power wheelchair example is a pretty good one be-
cause there are different types of power wheelchairs. Obviously the
more sophisticated are going to be more expensive. If the paper-
work doesn’t demonstrate and you look at the actual beneficiary,
there is no reason to provide a premium kind of power wheelchair
that has features that really aren’t necessary, that is a cost to the
government, to the beneficiary and it raises questions about gam-
ing the entire system. That is just an example and this does con-
stitute a significant portion of the improper payments.

Mr. PLATTS. Ms. Snyder, your perspective on that aspect of im-
proper payments and how you are trying to prevent it up front
rather than chasing after the fact?

Ms. SNYDER. I think for us one of the best ways to prevent it is
if we find there was over utilization of services or unnecessary
services, we translate that into an edit that goes into the front part
of our payment system. We literally have over a thousand edits in
the claims payment system. Part of those are to push out a claim
if it appears, based on a diagnosis code and the service being re-
quested, if it doesn’t match, it kicks it out, so you don’t pay it.

The wheelchairs are a good example, but I think another really
good example is people with ulcers, bed sores. There is a special
mattress surface and we often find it is appropriate for a certain
kind of mattress to be prescribed but they go to what I will call
the deluxe mattress, the person with really significant sores and
who needs that kind of surface to be well rather than going to a
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different kind of surface that may be appropriate to the medical
condition of that person.

It is not reasonable and necessary. There is a service that is nec-
essary but what actually gets prescribed for the person is not rea-
sonable and necessary. If we start to see kick-ups in payment, and
this is part of the front end of our data analysis, you see a kick-
up in a particular benefit category, then you start to look behind
that and say what is really going on here. There should be a serv-
ice of some sort but is the intensity of the service actually one that
should occur. If we can track that and do it from all kinds of leaks
from all kinds of folks, we then put that edit in the front of the
system to shut it down.

Mr. PLATTS. Thank you.

Mr. Towns, any other questions? I yield to the gentleman from
New York.

Mr. TowNs. Thank you very much.

GAO made nine recommendations. You have actually imple-
mented two. Is there any reason why you have not implemented
the other seven? Have you responded to them in some way?

Ms. SNYDER. We are actually setting up a meeting with our GAO
colleagues next week because we thought we had closed seven of
the nine. I think partly what has happened is we have done some
internal kinds of things in terms of policy statements, some train-
ing and development that quite frankly we have not shared with
the GAO.

We think we are a lot closer to having the bulk of those rec-
ommendations closed. As I said, I think next week we are sitting
down with them to give them some documentation we have done.
We have totally rewritten a training manual. Part of this is about
contractor closeout and how one audits overhead rates, how one
tracks cost allocation systems and a bunch of very technical con-
tracting kind of work.

I think the one open recommendation we are totally in agree-
ment about is out of about $4 billion worth of contracting activity
we do, there was a question of about $88 million of incurred costs.
When we went through those incurred cost contracts, we believe we
are at a point where probably $86 million of that is actually allow-
able. We think there is about $2 million that is not. We put some
of those in what we call an interim audit file where we want to do
more intense looking.

We really do owe GAO an answer on that. We have given them
different numbers at different times as we worked through that
audit process, but I really think we are a lot closer to having the
bulk of those closed. I really look forward to sitting down with GAO
next week and going through that.

There is an internal policy document that we did not share with
them that we should that is sitting with our Office of General
Counsel and the Office of Financial Management which addresses
a number of the weaknesses. My guess is it will get us most of the
way there. I think there will be areas where CMS will be taking
the position that we believe we are willing to incur the business
risk on this rather than putting in a set of resources. GAO may or
may not agree with that but we certainly need to sit down together
and work through that. I think we are closer to closed than not.
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Mr. TowNs. GAO?

Ms. DALY. Congressman Towns, I appreciate the opportunity to
discuss this and I agree with what Ms. Snyder said. We have not
received documentation to confirm whether or not CMS had indeed
taken the actions we had recommended related to the contract
weaknesses we identified. We are very encouraged to be having
meetings with them to review what steps have they taken to ad-
dress issues such as having appropriate contract closeouts, improv-
ing their invoice review procedures, all of these things that are crit-
ical to protecting and making sure those contract actions are legiti-
mate.

Ms. SNYDER. We really appreciated the recommendations we got
from GAO. We think we can strengthen our internal controls by
acting on them and are happy and glad to do that. We are glad to
have the benefit of that review.

Mr. Towns. In talking to administrators in the health care field,
they are saying that electronic records might solve a lot of the
problems or would it further complicate the problem? What will it
do with the problem? Do you feel that is the case?

Ms. KING. I don’t think we know for sure yet. I think it is too
soon to tell. Certainly they are going to provide better documenta-
tion. There should be better documentation on file, so that would
be a positive step but I think before there is further implementa-
tion and we have an opportunity to look at it, I don’t think we can
say it would solve the problem for sure.

Mr. TowNs. Thank you very much, Mr. Chairman.

I yield back.

Mr. PLATTS. I thank the gentleman.

Before we wrap up, just a couple of other quick things. One, to
follow up on Mr. Towns’ focus on the internal controls and contract
management aspects, I am glad to hear we are further along than
maybe we thought in that area and just in the testimony today
where we have recovery audit contractors, we have validation con-
tractors to cover the recovery audit contractors and even when im-
proper payments are identified by the recovery audit contractors,
they don’t collect, and I forget the term for the contractors that ac-
tually do the collection. We have a lot of contractors. Managing
those contractors is key if we are going to get a true handle on im-
proper payments. That partnership between CMS, GAO and the
IG’s Office is critical.

Just to refocus on Ms. Norton’s issue of Part D, I appreciate this
is an ongoing effort, that we are now in the first year where we
will have a good assessment of Part D improper payments and if
we apply a rough average of the fee for service, Part C, 10 percent,
12 percent, 14 percent, somewhere in there, we are still talking
about $5—$6 billion perhaps of improper payments in Part D on top
of what has already been identified.

It is all the more important that effort move forward as it is and
we are dutiful in how to address those.

In closing, I guess I would emphasize what I think just about all
of us have hopefully conveyed, the importance of what you do and
the gratitude of our constituents for Medicare ensuring that our
seniors are getting the medical care they need and that we do right
by them. We certainly want to recognize CMS’s efforts in ensuring
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that is the case and also the partnership between all three entities
represented here, CMS, the IG Office within the Department and
GAO. I hope that the three of you and your entities will see this
committee in a very positive partnership manner because that is
really the intent of this hearing.

I think, Ms. Snyder, you referenced not playing gotcha. I some-
times forget the references because I have been chairman with him
as my ranking member on two occasions and he has been chairman
with me as his ranking member and the bottom line is we have a
shared focus which is just to have good government and to partner
with all of our colleagues in government to achieve that. I hope
that comes through as our intent with this hearing and going for-
ward to continue to partner and how we can further partner in the
months and years to come, especially if there are legislative issues.

One that was mentioned concerned statutory language with the
power wheelchairs and how you have to start there. If there are
issues you identify at CMS that perhaps the intent of Congress is
not fulfilled accurately or appropriately in the way the statute was
written versus what you think we were trying to do, you probably
will learn that before us because of implementing the statute, we
hope you will come back to our committee or Ways and Means and
Energy and Commerce with Medicare and Medicaid and partner
with Congress.

That is what we are hoping to do in every aspect and at the end
of the day, as far as this subcommittee’s focus, we hope to do our
best to ensure that every dollar of the American people’s hard
earned funds sent to Washington are handled and used in a re-
sponsible, accountable fashion.

I know that is what the four of you as public servants are after
and are appreciative of your efforts. We look forward to going for-
ward in a positive way with you.

We will keep open the record for 7 days for any additional infor-
mation, specifically those numbers on actual fraud dollars identi-
fied in the past 3 years. That would be great. We look forward to
continuing at the committee level with Members as well as their
staffs in how we can work with you.

With that, this hearing stands adjourned.

[Whereupon, at 11:48 a.m., the subcommittee was adjourned.]

[The prepared statement of Hon. Gerald E. Connolly and addi-
tional information submitted for the hearing record follow:]
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Statement of Congressman Gerald E. Connolly
“Improper Medicare Payments: $48 Billion in Waste?”
July 28", 2011

Thank you, Chairman Platts for helping keep the Centers for Medicare and Medicaid Services (CMS) focused
on reducing improper payments through Medicare. You have been one of the most persistent advocates for
reducing improper payments for good reason. Combining Medicare fee-for-service, Medicare Part C, and
Medicare Part D, improper payments exceed $120 billion annually. CBO found that that Affordable Care Act
provisions to cut down on improper payments could save $60-$80 billion annually.  Whether or not we agree
on other Affordable Care Act provisions, it is imperative that we stay focused on reducing improper payments
to protect the solvency of Medicare and maintain high quality health care for seniors.

Improper payments remain far too high: 10.5% of total payments for Medicare fee-for-service and 14.1% for
Medicare Part C. While agencies deserve credit for reducing total fee-for-service improper payments from
12.2% to 10.5% in the last year, the total amount of improper payments still grew. Not surprisingly, the
relatively new Medicare Part I program put it at “particular” risk, according to GAO. To reduce overpayments
it is imperative that we strengthen both the federal workforce and contractors who work with CMS to reduce
improper payments.

To achieve this goal, we will need to hold both CMS and contractors to the highest performance standards.
CMS needs to do a better job following up on vulnerabilities identified by Recovery Audit Contractors, as GAD
found that CMS had only followed up on 40% of those identified. Contractors should be scored for efficiency
and accuracy of payment recovery, as thelr business model incentivizes aggressive payment recovery.
Transparency is necessary to ensure that recovery audit contractors follow proper procedures in recovering
overpayments, as we must maintain public credibility if those contractors are to succeed in their mission.
Fortunately, the business model structure is fairly well designed so that contractors do not get paid for
recovering money incorrectly following an appeal. One question we may wish to consider is whether Recovery
Audit Contractors could help reduce overpayments in TRICARE or FEHBP.

As with most issues of federal oversight, our success is contingent on a high quality workforce. Running CMS
is a very challenging job, and we need to recruit and retain the best talent for the job. CMS will not be able to
crack down on improper payments if potential recruits face the prospect of interminable wage freezes, drastic

increases in pension contributions, and reductions in retirement pay. Moreover, proposals to gut FEHBP have
the potential to discourage highly skilled employees from entering the workforce, lest they lose good health care
coverage as a result of political stunts. It may be tempting to use federal employees to mop up savings and
score political points, but those who do so will prevent us from reaching our shared goals of reducing improper
payments and maintaining Medicare performance.

Chairman Platts, you have been a thoughtful and conscientious leader of this Subcommittee, and I look forward
to our continued collaboration to maintain oversight of improper payments,
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Questions for Daniel Levinson
Inspector General
U.S. Department of Health & Human Services

Rep. Todd Russell Platts
Committee on Oversight and Government Reform

Subcommittee on Government Organization, Efficiency and Financial Management

Hearing on “Improper Medicare Payments: $48 Billion in Waste?”

1. Do you believe that the Recovery Audit Contracting (RAC) program has been effective?
What recommendations would you make for improving the RAC program? Please
provide your reasoning in your answer.

OIG has not yet conducted a thorough review of the RAC program, although a review is planned
in the future (please see response to question 2 for details).

In February 2010, we conducted an initial assessment of the RAC demonstration project,
focusing on the extent to which RACs referred cases of potential fraud to CMS. In that review,
we found that during the 3-year demonstration program, RACs referred two cases of potential
fraud and abuse to CMS. However, CMS reported that they received no referrals from RACs
during this timeframe. We also found that CMS did not provide any formal training to RACs
regarding the identification and referral of potential fraud. We recommended that CMS (1)
conduct followup to determine the outcomes of the two referrals made during the demonstration
project, (2) implement a database system to track fraud referrals, and (3) require RACs to receive
mandatory training on the identification and referral of fraud. CMS concurred with all three
recommendations. To our knowledge CMS has not yet implemented a fraud-referral tracking
system but has taken some steps in that direction. CMS has implemented our remaining
recommendations.

2. OIG plans to review CMS’s oversight of the RAC program this year. Please provide
information on the status of this review, and how OIG plans to evaluate the RAC
program.

OIG plans to review the performance of the RAC program as well as CMS’s oversight of the
RAC program. This review has not yet begun; as such, the scope of work is subject to change.
However, our initial plans include determining the amount of funds recouped for Medicare, the
number of RAC cases appealed and overturned at any level of appeal, and whether RACs are
meeting contractual obligations. We also intend to determine how many performance reviews
CMS has done and what actions CMS took when problems were identified.
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3. Has CMS been effective in identifying and preventing fraud? What improvements can
be made to prevent fraud? In your answer, please provide your reasoning.

There are many opportunities for improvement. OIG’s work has identified persistent
vulnerabilities in CMS’s oversight of the program integrity contractors who play a crucial
role in safeguarding the Medicare and Medicaid programs. For well over a decade, OIG has
found that contractors performed inconsistently — but CMS could not explain why., We
found that CMS’s evaluations of contractors did not include sufficient information, and were
not timely enough to be used in assessing contractors’ performance prior to contract
renewals. We also found that CMS sometimes failed to give contractors the data access
needed to accomplish their objectives. Furthermore, even when CMS explicitly recognized
the importance of conducting proactive data analysis to uncover fraud and abuse, that new
focus was not successfully implemented at the contractor level; we found that program
integrity contractors produced minimal results in this key area. We are hopeful that CMS’s
new predictive modeling contracts will result in the increased use of technology and analytics
to help eliminate Medicare payments to fraudulent providers. Although these new
information technologies hold promise, even the best fraud prevention techniques will be of
no value if not effectively implemented and appropriately overseen.

An equally important factor in safeguarding Medicare is ensuring that only legitimate
providers are allowed into the program. Unfortunately, provider enrollment has historically
been a serious vulnerability. Past OIG work has demonstrated that all too often, sham
providers and suppliers are able to obtain Medicare billing numbers and bill for millions of
dollars in fraudulent claims. In the wake of new Affordable Care Act requirements, CMS
has made changes to provider enrollment screening and oversight that show promise.
However, given the severity of this problem in the past, and the critical role of provider
enrollment safeguards in protecting Federal health care programs, this area should continue
to be a focus for improvement.

Within the Medicaid program, the lack of timely, accurate data poses a serious barrier to
program integrity efforts. Currently, two primary data sources are available: the Medicaid
Statistical Information System (MSIS) and the Medicaid Management Information Systems
(MMIS). Neither database allows for the type of robust data analysis that oversight entities
should ideally conduct. For example, MMIS does not include all variables necessary to make
key determinations - for example, information about who is enrolled and receiving Medicaid
services through a waiver is necessary to determine who is entitled to certain services.

Additionally, MMIS includes service-specific claims only for services provided on a fee-for-
service basis. However, well over half of beneficiaries receive all or some services through
managed care. MSIS is intended to include both fee-for-service and managed care data, but
OIG has found that in practice, not all managed care data is reported. CMS’s Integrated Data
Repository, operational since September 2006, was intended to include both Medicare and
Medicaid data; however, GAO recently reported that Medicaid data have not been integrated
into the system, and CMS has not finalized plans or developed reliable schedules for efforts
to do so. Without complete, timely, accurate data, the types of innovative data analytics
being implemented for Medicare oversight are not options for Medicaid oversight,
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4. CMS is in the process of recertifving all hospitals and providers. Is OIG evaluating
this process? What recommendations does OIG have for the recertification process?

OIG does not have any work ongoing regarding the recertification process.

http//www.cms. gov/MLNMattersArticles/downloads/SEL126.pdf. However, given the
vulnerabilities that O1G has identified relating to the provider enrollment process (see 9/15/10
Testimony of Inspector General Levinson for fuller discussion of OIG’s work on vulnerabilities
relating to provider enrollment, available at
http://oig.hhs.gov/testimony/docs/2010/testimony_levinson 09132010.pdD), this will be one of
many potential areas for future OIG review.

5. Please provide any information on CMS’s current process of establishing a payment
error rate for Medicare Part D.
OIG has not assessed CMS’s current process of establishing a payment error rate for Medicare
Part D and thus defers to CMS as the programmatic agency for response.
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Questions for Michelle Snyder
Deputy Chief Operating Officer
Centers for Medicare & Medicaid Services
Rep. Todd Russell Platts
Committee on Oversight and Government Reform

Subcommittee on Government Organization, Efficiency and Financial Management

Hearing on “Improper Medicare Payments: $48 Billion in Waste?”

The Honorable Todd Russell Platts

1. In FY 2010, CMS identified $47.9 billion in improper payments, How many of the
improper payments identified were overpayments? Please provide both the percentage of
payments that are overpayments and the dollar amount.

Answer:

Medicare Error Rate for FY 2010 (Dollars in Billions)

Gross Payment Amount
Medicare Total Overpayments | Underpayments ()j%rpayments +
Dollars Underpayments
Program Paid Impro
Payment | Rate | Payment | Rate > proper Rate
Payments
FFS $326.4 $33.2 10.2% $1.1 0.3% $34.3 10.5%
Part C Gross Payment Amount
Composite Overpayments | Underpayments {Overpayments +
Payment Underpayments)
Ei:;f:tc $96.4 | Payment | Rate | Payment | Rate ::: ‘pr::)er:iz Rate
(based on .
CY 2008 $ILS* 1 12.0% ¢ $2.0F 2.1% $13.6 14.1%
payments)

*Part C Composite Payment Error Estimate figures do not sum due to rounding

2. How many cases of fraud has CMS identified in the last three years? How much money
has CMS lest through fraud? Please provide information for FY 2008, 2009, and 2010.

Answer: When CMS does identity and detect potential cases of fraud, it takes necessary
administrative action when warranted and makes referrals to law enforcement to investigate and
prosecute. Below is a chart showing the number of potential fraud cases our Zone Program
Integrity Contractors and Program Safeguard contractors have referred to the OIG.

1
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Calendar Cases Referred to the OIG
Year

2008 632

2009 617

2010 827

We do not have an exact dollar amount about how much money is lost to fraud in our programs
as there is vet no agreed upon method to estimate fraud in the Medicare program. As stated
during my testimony, CMS is collaborating with the Assistant Secretary for Planning and
Evaluation (ASPE) to develop a pilot measurement of the amount of probable fraud for certain
services in the Medicare program. We expect significant progress will be made to develop fraud
rates for Home Health and Durable Medical Equipment over the next year.

Below is a chart showing how much money has been transferred to the Medicare Trust Fund
based on investigations, settlements and prosecutions in fraud cases. More information about
CMS, DOJ, and OIG’s combined efforts to fight Medicare fraud is available in the Health Care
Fraud and Abuse Control (HCFAC) Program Annual Report for FY 2010 at
hitp://oig.hhs.cov/publications/does/hefac/hefacreport2010.pdf.

Transfers to the Medicare Trust Fund based on efforts from health care

Fiscal Year fraud judgments and settiements

2008 $1.94 billion
2009 $2.51 billion
2010 $2.86 billion

3. What action is CMS undertaking currently, or has recently undertaken, to counteract
fraud?

Answer: The Administration is committed to reducing fraud, waste, and improper payments.
The Affordable Care Act is the most comprehensive legislative step forward to fight health care
fraud in over a decade.  In addition, on June 13, 2011, President Obama launched the Campaign
to Cut Waste, a campaign to find and eliminate misspent tax dollars in every agency and
department across the Federal government.

Complementing that effort, on July 1, 2011, CMS implemented a new predictive modeling
technology developed with private industry experts to fight Medicare fraud. Similar to the
technology used by credit card companies, predictive modeling will help identify fraudulent
Medicare claims on a nationwide basis so we can begin to take action to stop fraudulent

3]
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payments. This initiative builds on the new anti-fraud tools and resources provided by the
Affordable Care Act.

All Medicare fee-for-service claims across the country are now being screened with this new
predictive modeling technology prior to payment. The ones with the highest risk scores will be
prioritized to receive immediate attention and additional review by our analysts through our new
rapid response strategy. The rapid response strategy will permit us to examine the conduct that
produced the high-risk score, and then to consider a wide variety of appropriate actions,
including claim denial, payment suspension or revocation of billing privileges, as well as referral
to law enforcement. We decided to implement the technology nationwide to maximize the
benefit from predictive models as soon as possible. Nationwide implementation also helps CMS
integrate the technology into the Medicare fee-for-service program efficiently across our
Medicare Administrative Contractors and anti-fraud contractors. We will also evaluate the
expansion of predictive modeling to Medicaid and CHIP over the next few vears.

On September 7, 2011, the Attorney General and HHS Secretary announced a nationwide
takedown by Medicare Fraud Strike Force operations in eight cities that resulted in charges
against 91 defendants, including doctors, nurses, and other medical professionals, for their
alleged participation in Medicare fraud schemes involving approximately $295 million in false
billing. CMS continues to provide data, analytical and programmatic support to the Strike Force
teams as part of the Health Care Fraud Prevention and Enforcement Action Team (HEAT)
initiative, a joint HHS-DOJ cabinet-level commitment to prevent and prosecute health care fraud.
Since their inception in March 2007, Strike Force operations in nine locations have charged more
than 1,140 defendants who collectively have falsely billed the Medicare program for more than
$2.9 billion.

4. In your testimony, you discussed an effort to recertify providers. Please describe this
process and its current status. In your description, please provide an overview of the
process, its estimated completion date, and what actions CMS plans to take with providers
who are identified as having submitted frandulent or improper claims.

Answer: On July 27, 2011, CMS posted a solicitation for an automated provider enroliment
screening solution. CMS® program integrity mission is to ensure that CMS makes accurate
payments to legitimate providers and suppliers for appropriate, reasonable, and necessary
services and supplies for eligible Medicare beneficiaries. In order to achieve that goal, CMS
posted the solicitation to find a contractor who will be able to perform automated screening on
new and existing enrollments of providers/suppliers and conduct automated risk assessments for
potential fraud, waste, and abuse on a pre- and post-enrollment basis. These abilities will result
in alerts and reporting of ineligible providers and suspected fraud, waste, and abuse to designated
CMS business partners. The winning contractor of the solicitation must develop comprehensive
verification and screening methods, covering all Medicare provider/supplier categories and
types, to include physicians and non-physician practitioners, and encompassing providers in all
50 states and 6 territories. The contractor will use both CMS data and appropriate external data
sources to enhance risk screening. The contractor’s solution must have the capability to:

3
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o Verify enrollment and re-enroliment data for all provider/suppliers and output results of
data checks,

*  Output risk-based vulnerability assessment and deliver risk screening alerts whenever
providers or suppliers fail to meet the requirements established by CMS, or where other
data checks create a risk of potential fraud,

+ Provide a screening results interface to pass results of enrollment data and risk screening
back to CMS and CMS business partners, and

* Support new/updated sources of data to improve the accuracy of data checks/risk
identification.

CMS anticipates that this contract will be awarded this fall. By December 2011, the contractor
will have implemented a comprehensive verification/screening and risk assessment solution, for
all Medicare provider/supplier categories and types, to include physicians and non-physician
practitioners, and encompassing providers in all states and territories. The provider screening
solution must determine a risk score, identify and prioritize providers that are high risk of being
potentially fraudulent based on screening criteria, and return mismatches between enrollment and
external data sources, as well as supplementary data from external sources that is relevant to the
risk assessment and appropriate feedback reports to designated CMS business partners. A
complete revalidation of all enrolled providers and suppliers in the Medicare fee-for-service
(FFS) program is required by March 23, 2013. A more detailed description of the solicitation
and the Provider Screening Statement of Work can be found on the Federal Business

0029.

5. CMS noted that it has altered the RAC payment structure to remove RACs’ incentive to
aggressively target providers. What other actions is CMS taking to improve the accuracy
and integrity of RACs?

CMS learned a variety of valuable administrative and programmatic lessons from the Recovery
Auditor demonstration project that have informed current program efforts. CMS acknowledged
that several of the concerns raised by providers in the demonstration were valid, and addressing
them prior to national rollout has resulted in positive changes that will cnable the national
Recovery Audit program to maximize transparency, ensure accuracy, and minimize provider
burden.

Every Recovery Auditor is now required to hire a physician medical director, which gives
providers additional assurance that the reviews of their medical decisions are accurate and
handled appropriately. Providers expressed concerns that filling multiple requests for medical
records for review created a burden. As a result, CMS created sliding scale limits, based on
provider size, for the number of medical records that can be requested by Recovery Auditors
from a provider. In order to ensure accurate determinations of payments made in error,
Recovery Auditors must now also secure pre-approval from CMS of issues they wish to pursue
for review, meaning that before a Recovery Auditors can proceed with large numbers of reviews,
CMS staff, and if necessary, a third party independent reviewer, must examine and approve the

4
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proposed provider type, error type, policy violated and potential improper payment amount per
claim to ensure that the review is appropriate. In addition, to address the concern that Recovery
Auditors might have a perverse incentive to over-identify improper payments, CMS now
requires them to refund contingency fees for any decision overturned on appeal.

6. The CERT process is designed to detect improper payments, but is less useful in
identifying fraud. How does CMS identify fraudulent behavior, and what steps is CMS
taking to improve its detection of fraud?

Answer: The CERT program does not and cannot label a claim fraudulent. CERT is used to
identify claims that did not comply with Medicare coverage, coding, documentation or billing
rules. However, as previously mentioned, CMS is developing and will pilot a methodology to
measure probable fraud.

CMS is responsible for identifying and detecting instances of potential fraud in the Medicare
program and referring such cases to our law enforcement partners, absent an estimate of the
fraud rate. Zone Program Integrity Contractors (ZPICs) are tasked by CMS with identifying
potential fraud, developing cases thoroughly and in a timely manner, and referring those cases i
the OIG. Since the beginning of the calendar year, the ZP1Cs have made over 461 referrals to
the OIG.

CMS anticipates that the newly implemented predictive analytic technology will increase
detection as well as enhance our contractors’ efficiency in responding to fraud leads.
Additionally, CMS plans on continuing to refine the provider enrollment process, reducing the
burden on legitimate providers while targeting resources towards high-risk areas. To assist us
with screening providers according to their levels of risk, as recently established in the new
enrollment rule which became effective this spring, CMS is seeking to award a National Site
Visit contractor this fall who will provide quick-turn-around support to verify a provider’s
location and eligibility for enrollment. CMS also plans to award another contract this fall for an
automated screening solution that will implement key enroliment eligibility checks on a rolling
basis ~ meaning we will find key information such as expired licenses very quickly.

7. Please provide the Committee with an update on the current status of establishing a
payment error rate for Part D. In your update, please include CMS’s methodology in
establishing a payment error rate.

Answer; CMS is committed to reducing error rates in'the Medicare, Medicaid, and CHIP
programs. As you know, Medicare Part D is a relatively new and complex program, and it has
taken several years to develop an improper payment measurement for the program. However,
CMS expects to report a Part D program baseline error estimate in the fall of 2011, In FY 2009
and FY 2010, CMS reported payment error estimates for several components of Part D
payments. CMS has made significant strides in developing a methodology for combining all
component error measures — including those components previously measured and reported in
FY 2009 and FY 2010 — into a Part D composite payment error estimate.
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The payment error rates are calculated by dividing the gross payment error amount by total Part
D payments for the calendar year. The component estimates are described below:

(1).MPE Rate. The Medicare Advantage Prescription Drug (MARX) Payment System Error
estimate captures errors in prospective Part DD payments caused by errors in the transfer of data,
interpretation of data. and payment calculations in the MARX payment system. The FY 2009
MPE estimate was 0.59 percent or $250 million in gross payment error, and the FY 2010 MPE
estimate was 0.1 percent or $44.5 miltion.

(2) PELS Rate. The Payment Error related to Low-Income Subsidy estimate captures errors due
to incorrect information on beneficiaries’ low-income status, which affects the level of low
income cost sharing subsidy a beneficiary receives. The FY 2009 PELS estimate was 0.25
percent or $106.5 million in gross payment error, and the FY 2010 PELS estimate was 0.12
percent or $53.5 million.

(3) PEMS Rate. The Payment Error related to Medicaid Status estimate captures payment errors
due to incorrect assignment of Medicaid status. This may result in three types of erroneous LIS-
related payments (low income cost sharing, the low income premium subsidy and direct subsidy
amounts). If beneficiaries were incorrectly assigned Medicaid eligibility, the LIS-related
payments would be overstated. Thus, the PEMS estimate only reflects overpayments to plans.
The FY 2009 PEMS estimate was 1.06 percent or $449 million in gross payment error, and the
FY 2010 PEMS estimate was 1.76 percent or $785 million. This increase occurred because this
estimate is driven by the Medicaid program's improper payment estimate of error in eligibility
determination, which increased from 3.2 percent to 8.9 percent from FY 2007 to F'Y 2008.

Note: The PELS and PEMS error amounts cannot be summed because this would double-count
some errors. Both measures capture incorrect Low Income Subsidy payments, and the
beneficiaries included in the PEMS measure are also represented in the PELS measure. The
difference is that the PEMS measure uses a separate data source from the Medicaid program to
estimate the extent to which Medicaid eligibility was incorrectly assigned to Medicare
beneficiaries.

(4) PEPV Rate. The Payment Error Related to Prescription Drug Event (PDE) Data Validation
measures error in payments due to invalid and/or inaccurate PDE records, which result in
adjustments to beneficiaries” benefit phases and in turn impact low income cost sharing and
reinsurance payments. The accuracy of sampled PDE records is evaluated using supporting
documentation, including the prescription hard copy.

The FY 2010 PEPV estimate was 12.74 percent or $3.37 billion in gross payment error.
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