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LINES CROSSED: SEPARATION OF CHURCH
AND STATE. HAS THE OBAMA ADMINISTRA-
TION TRAMPLED ON FREEDOM OF RELI-
GION AND FREEDOM OF CONSCIENCE?

THURSDAY, FEBRUARY 16, 2012

HOUSE OF REPRESENTATIVES,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, DC.

The committee met, pursuant to notice, at 9:32 a.m., in room
2154, Rayburn House Office Building, Hon. Darrell E. Issa (chair-
man of the committee) presiding.

Present: Representatives Issa, Burton, Turner, McHenry, Jordan,
Chaffetz, Walberg, Lankford, Amash, Buerkle, Gosar, DesdJarlais,
Walsh, Gowdy, Ross, Farenthold, Kelly, Cummings, Towns,
Maloney, Norton, Kucinich, Tierney, Clay, Connolly, Quigley,
Davis, and Murphy.

Also present: Representatives Mulvaney and DeLauro.

Staff present: Ali Ahmad, communications advisor; Alexia
Ardolina, Will L. Boyington, Drew Colliatie, and Nadia A. Zahran,
staff assistants; Kurt Bardella, senior policy advisor; Brien A.
Beattie, Brian Blase, and Ryan Little, professional staff members;
Michael R. Bebeau and Gwen D’Luzansky, assistant clerks; Robert
Borden, general counsel; Molly Boyl, parliamentarian; Lawrence J.
Brady, staff director; Sharon Casey, senior assistant clerk; John
Cuaderes, deputy staff director; Adam P. Fromm, director of Mem-
ber services and committee operations; Linda Good, chief clerk;
Justin LoFranco, deputy director of digital strategy; Mark D.
Marin, director of oversight; Ashok M. Pinto, deputy chief counsel,
investigations; Laura L. Rush, deputy chief clerk; Rebecca Watkins,
press secretary; Kevin Corbin, minority deputy clerk; Ashley
Etienne, minority director of communications; Susanne Sachsman
Grooms, minority chief counsel; Jennifer Hoffman, minority press
secretary; Carla Hultberg, minority chief clerk; Adam Koshkin, mi-
nority staff assistant; Una Lee, Brian Quinn, and Ellen Zeng, mi-
nority counsels; Suzanne Owen, minority health policy advisor;
Dave Rapallo, minority staff director; and Mark Stephenson, mi-
nority director of legislation.

Chairman IssA. The committee will come to order.

The Oversight Committee exists to secure two fundamental prin-
ciples. First, America has a right to know that the money Wash-
ington takes from them is well spent; and, second, Americans de-
serve an efficient, effective government that works for them. Our
duty on the Oversight and Government Reform Committee is to
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protect these rights. Our solemn responsibility is to hold govern-
ment accountable to taxpayers, because taxpayers have a right to
know what they get from their government. Our responsibility is
to work tirelessly in partnership with citizen watchdogs to deliver
the facts to the American people and bring genuine reform to the
Federal bureaucracy.

Today’s hearing is a solemn one. It involves freedom of con-
science. Ultimately, without the first pillar of our freedoms, the
freedoms that we did not give up to our government, the American
democracy and the experiment that has lasted over 200 years falls
for no purpose. The architects of our Constitution believed our
country would be a place that would accommodate all religions. In
fact, they could not agree on religion more than anything else.

Our Founding Fathers came from different religions, and they
did not trust that one religious order would not circumvent an-
other, for, in fact, many came from a country in which they were
of one religion and had to change to another on a government edict.

Many looked at establishment of religion as all it is about, but
ultimately our Founding Fathers, including Thomas Jefferson, in-
cluding George Washington and others, all understood that, in fact,
their conscience was their guide, and their conscience came over-
whelmingly from their religious convictions, and therefore time and
time again they made it clear that a man’s conscience, particularly
if it flowed from his faith, had a special role in our freedoms.

I might note, not for a subject that many would bring up today,
but that, in fact, since our founding, men primarily, and now men
and women, can refuse to serve under arms for reasons of personal
conviction stemming from their faith. There is no greater obligation
than to serve your country in time of war, but, in fact, our country
for hundreds of years has understood that faith comes first, and
that no man or woman should ever be forced to betray that faith.

Many will frame today not as First Amendment, but about the
particular issue that comes before us related to the Obama health
care plan. This is not about that. In fact, if it is about that, we
should be over in the Energy and Commerce Committee or some
committee dealing with health or other issues. This committee
wants to fully vet with the most knowledgeable of both clergy and
lay people that we could find the real questions of where does faith
begin, and where does it end; where does government’s ability to
influence decisions made by people of faith begin, and where does
it end. These basic questions go to the heart of the Constitution.

I recognize that there will be people who do not like the outcome
of any decision involving the Constitution, whether it is the Mi-
randa warning related to self-incrimination, whether it is, in fact,
a free press able to denounce people in government or others;
whether it is one after another of the Bill of Rights or other items
so entrenched in the Constitution. Many of them are objectionable
to others. But let us understand, inalienable rights flow from all
of us, whether we are in the majority or an incredibly small minor-
ity. That ultimately is what we are going to discuss today.

I expect that we will hear from people who have spent their en-
tire life pondering these very questions of faith and conscience. I
expect we will meet in the second panel particularly from people
who must execute both faith and often education and other respon-
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sibilities that have fallen to church and churchlike groups since our
founding.

I take this as very solemn. I know that all of us on the panel
do. The tone today is about learning and listening, and I certainly
hope all of us who came here, including the students who are in
the audience today, recognize how important this juncture in our
democracy is.

With that, I recognize the ranking member for his opening state-
ment.

Mr. CuMMINGS. Thank you very much, Mr. Chairman.

As the son of two Pentecostal ministers from a small church in
Baltimore, I understand the position of the religious community on
this issue. I know both through my faith and my legal training that
we have an obligation as a Nation to make accommodations when
appropriate to avoid undue interference with the practice of reli-
gion.

But there is another core interest we must consider, and that is
the interest of women. The pill has a profound impact on their
well-being, far more than any man in this room can possibly know.
It has allowed women to control their lives and make very personal
d}?cisions about how many children to have and when to have
them.

I think everyone understands what is going on here today. The
chairman is promoting a conspiracy theory that the Federal Gov-
ernment is conducting a war against religion. He stacked the hear-
ing with witnesses who agree with his position. He has not invited
Catholic Health Association, Catholic Charities, Catholics United
or a host of other Catholic groups that praise the White House for
making the accommodation they made last week. He also has re-
fused to allow a minority witness to testify about the interests of
women who want safe and affordable coverage for basic preventive
health care, including contraception.

In my opinion, this committee commits a massive injustice by
trying to pretend that the views of millions of women across this
country are meaningless or worthless or irrelevant to the debate.
For these reasons I yield the rest of my time to the Congress-
woman from New York, Carolyn Maloney.

Mrs. MALONEY. Thank you, Elijah. I know firsthand of your deep
faith, and I know you place tremendous value on your faith and on
open dialog, so I appreciate your efforts to get a more balanced
hearing today.

What I want to know is where are the women? When I look at
this panel, I don’t see one single woman representing the tens of
millions of women across the country who want and need insurance
coverage for basic preventive health care services, including family
planning. Where are the women?

Mr. Chairman, I was deeply disturbed that you rejected our re-
quest to hear from a woman, a third-year student at Georgetown
Law School named Sandra Fluke. She hoped to tell this committee
about a classmate of hers who was diagnosed with a syndrome that
causes ovarian cysts. Her doctor prescribed a pill to treat this dis-
ease, but her student insurance did not cover it. Over several
months, she paid out hundreds of dollars in out-of-pocket costs
until she could no longer afford her medication, and she eventually
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ended up losing her ovary. Your staff told us you personally re-
jected Ms. Fluke’s testimony, saying, “The hearing is not about re-
productive rights and contraception.”

Of course this hearing is about rights, contraception and birth
control. It is about the fact that women want to have access to
basic health services, family planning through their health insur-
ance plan. But some would prevent them from having it by using
lawsuits and ballot initiatives in dozens of States to roll back the
fundamental rights of women to a time when the government
thought what happened in the bedroom was their business and
contraceptives were illegal. Tens of millions of us who are following
these hearings lived through those times, and I can tell you with
great certainty we will not be forced back to that dark and primi-
tive era.

This is why last week the administration announced a common-
sense accommodation. Churches do not have to provide insurance
coverage for contraceptives. They do not have to approve them.
They do not have to prescribe them, dispense them or use them.
But women will have the right to access them. Women who work
at nonprofit religious entities like hospitals and universities will be
able to obtain coverage directly from their insurance companies;
not from religious organizations, but from independent insurance
companies. Medical and health experts support this policy, econo-
mists support it, and a host of Catholic groups that were conspicu-
ously not invited to testify today.

The vast majority of women, including women of faith, use some
form of birth control at some point in their lives, whether to plan
the number or spacing of their children or to address significant
medical conditions. With all due respect to religious leaders,
though you have every right to follow your conscience and honor
the dictates of your faith, no one should have the power to impose
their faith on others, to bend them to your will, simply because
they happen to work for you. That in itself is an assault on the fun-
damental freedoms enshrined in our Constitution.

I ask, Mr. Chairman, for an additional 30 seconds.

Chairman ISsA. I apologize, but the gentleman’s time has expired
that he yielded to you.

Mrs. MALONEY. Okay. Thank you.

Chairman IssA. I would ask unanimous consent that the
ger&tlelady be allowed to speak out of order for an additional 30 sec-
onds.

Without objection, so ordered.

Mrs. MALONEY. Thank you, Mr. Chairman, and I am using this
to urge you once again to let Ms. Fluke testify. Let one woman
speak for the panel right now on this all-male panel. She is here
in the audience today. She is steps away. Even if you think you
will disagree with everything she says, don’t we owe it to the tens
of millions of American women whose lives will be affected to let
just one, just one woman speak on their behalf today on this panel
as requested by the Democratic minority?

Chairman IssA. I thank the gentlelady.

I now ask unanimous consent that the statements, including the
Web site—there we go. That is better. I now ask unanimous con-
sent that both the Web site image and the statement by the Catho-
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lic Charities be accepted into the record, in which they say, “In re-
sponse to a great number of mischaracterizations in media, Catho-
lic Charities USA wants to make two things very clear: We have
not endorsed the accommodations of the HHS mandate that was
announced by the administration last Friday; and, second, we un-
equivocally share the goal of the U.S. Catholic bishops to uphold
religious liberty and will continue to work with the Catholic
bishops toward that goal. Any representation to the contrary is
false.”

Without objection, so ordered.

[The information referred to follows:]
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Chairman Issa. Additionally, I ask unanimous consent that the
letter dated February 15, 2012, entitled “Unacceptable” be placed
in the record. Without objection, so ordered.

[The information referred to follows:]



UNACCEPTABLE

FEBRUARY 15,2012

he Obama administration has offered what it has styled as an “accommodation™ for

religious institutions in the dispute over the HHS mandate for coverage (without cost

sharing) of abortion-inducing drugs, sterilization, and contraception. The administration
will now require that all insurance plans cover (“cost free”) these same products and services.
Once a religiously-aftiliated (or believing individual) employer purchases insurance (as it must,
by law), the insurance company will then contact the insured employees to advise them that the
terms of the policy include coverage for these objectionable things.

This so-called “accommodation™ changes nothing of moral substance and fails to remove the
assault on religious liberty and the rights of conscience which gave rise to the controversy. Itis
certainly no compromise. The reason for the original bipartisan uproar was the administration’s
insistence that religious employers, be they institutions or individuals, provide insurance that
covered services they regard as gravely immoral and unjust. Under the new tule, the government
still coerces religious institutions and individuals to purchase insurance policies that include the
very same services.

It is no answer to respond that the religious employers are not “paying” for this aspect of the
insurance coverage. For one thing, it is unrealistic to suggest that insurance companies will not
pass the costs of these additional services on to the purchasers. More importantly, abortion-
drugs, sterilizations, and contraceptives are a necessary feature of the policy purchased by the
religious institution or believing individual. They will only be made available to those who are
insured under such policy, by virtue of the terms of the policy.

It is morally obtuse for the administration to suggest (as it does) that this is a meaningful
accommodation of religious liberty because the insurance company will be the one to inform the
employee that she is entitled to the embryo-destroying “five day after pill” pursuant to the
insurance contract purchased by the religious employer. 1t does not matter who explains the
terms of the policy purchased by the religiously affiliated or observant employer. What matters
is what services the policy covers.

The simple fact is that the Obama administration is compelling religious people and institutions
who are employers to purchase a health insurance contract that provides abortion-inducing drugs,
contraception, and sterilization. This is a grave violation of religious freedom and cannot stand.
it is an insult to the intelligence of Catholics, Protestants, Eastern Orthodox Christians, Jews,
Muslims, and other people of faith and conscience to imagine that they will aceept an assault on
their religious liberty if only it is covered up by a cheap accounting trick.

Finally, it bears noting that by sustaining the original narrow exemptions for churches,
auxiliaries, and religious orders, the administration has effectively admitted that the new policy

1
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(like the old one) amounts to a grave infringement on religious liberty. The administration still
fails to understand that institutions that employ and serve others of different or no faith are still
engaged in a religious mission and, as such, enjoy the protections of the First Amendment.

Signed:

John Garvey
President, The Catholic University of America

Mary Ann Glendon
Learned Hand Professor of Law, Harvard University

Robert P. George
McCormick Professor of Jurisprudence, Princeton University

O. Carter Snead
Professor of Law, University of Notre Dame

Yuval Levin
Hertog Fellow, Ethics and Public Policy Center

Religious Leaders

Archbishop Joseph E. Kurtz, D.D.
Archbishop of Louisville

Archbishop Charles J. Chaput, OFM
Archbishop of Philadelphia

Chuck Colson
Founder, Prison Fellowship Ministries

Dr. Paige Patterson
Former President, Southern Baptist Convention
President, Southwestern Baptist Theological Seminary

Reverend Frederick R. Parke
Pastor, Assumption Catholic Church

Mother Agnes Mary Donovan, SV
Superior General, Sisters of Life

{Note: Affiliations provided for identification purposes only}
University and College Professors

Jean Bethke Elshtain
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Laura Spelman Rockefeller Professor of Social and Political Ethics in the Divinity School,
Department of Political Science and the Committee on International Relations,
The University of Chicago

Michael W. McConnell
Richard and Frances Mallery Professor of Law & Director, Stanford Constitutional Law Center,
Stanford University

Rabbi David Novak

J. Richard and Dorothy Shiff Chair in Jewish Studies Professor of Religion and Philosophy
University of Toronto

President, Union for Traditional Judaism

Thomas L. Pangle

Joe R. Long Endowed Chair in Democratic Studies
Department of Government

University of Texas at Austin

Lorraine Pangle

Professor of Government

Co-Director, Thomas Jefferson Center for the Study of Core Texts and Ideas
University of Texas at Austin

Donald Landry, Samuel Bard Professor of Medicine & Chair, Department of Medicine &
Physician-in-Chief, Columbia University

Thomas F. Farr
Director of the Religious Freedom Project, Georgetown University

Margaret F. Brinig
Fritz Duda Family Chair in Law
Notre Dame Law School

Daniel Costelio
Bettex Chair Professor Emeritus
College of Engineering, University of Notre Dame

Armn W. Astell
Professor of Theology, University of Notre Dame

Robert M. Gimello

Research Professor of Theology and of East Asian Languages and Cultures
University of Notre Dame

Tom Pratt
Dept of EL, College of Engineering
University of Notre Dame

David W. Fagerberg
Assaciate Professor
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Department of Theology
University of Notre Dame

Peter M. Kogge
Ted McCourtney Prof. of Computer Science & Engineering Concurrent Professor of Electrical
Engineering, Univ. of Notre Dame

Michacel 1. Crowe

Cavanaugh Professor Emeritus
Program of Liberal Studies
University of Notre Dame

Msgr Michael Heintz, PhD

Director, Master of Divinity Program
Department of Theology

University of Notre Dame

John Uhran
Emeritus Professor, Computer Science and Engineering
University of Notre Dame

Thomas A. Gresik
Department of Economics
University of Notre Dame

W. David Solomon
Associate Professor of Philosophy
University of Notre Dame

Dr. Kirk Doran
Assistant Professor of Economics
University of Notre Dame

Tonia Hap Murphy

Mendoza Pre-Law Advisor
Associate Teaching Professor
University of Notre Dame

Jim A Seida

Viola D. Hank Associate Professor of Accountancy
Mendoza College of Business

University of Notre Dame

Jeffrey J. Burks
Assistant Professor of Accountancy
University of Notre Dame

Adrian J, Reimers
Adjunct Assistant Professor
University of Notre Dame
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Patrick Griffin
Department Chair and Madden-Hennebry Professor of History, University of Notre Dame

Richard W, Garnett
Associate Dean and Professor of Law, University of Notre Dame

John Cavadini
Director, Institute for Church Life and Associate Professor of Theology,
University of Notre Dame

Christian Smith
William R. Kenan Professor of Sociology & Director, Center for the Study of Religion and
Society, University of Notre Dame

Gary Anderson
Hesburgh Professor of Theology, University of Notre Dame

Harindra Joseph F. Fernando
Wayne and Diana Murdy Endowed Professor of Engineering and Geosciences,
University of Notre Dame

William N. Evans
Keough-Hesburgh Professor of Economics, University of Notre Dame

Alfred J. Freddoso

John and Jean Qesterle Professor of Thomistic Studies
Concurrent Professor of Law

Philosophy Department, University of Notre Dame

M. Katherine Tillman
Professor Emerita, Program of Liberal Studies, University of Notre Dame

Walter Nicgorski
Professor, Program of Liberal Studies, University of Notre Dame

Philip Bess
Director of Graduate Studies and Professor of Architecture, University of Notre Dame

Paolo Carozza
Professor of Law and Director, Center for Civil and Human Rights, University of Notre Dame

John F. Gaski
Associate Professor of Marketing, University of Notre Dame

Duncan G. Stroik
Associate Professor of Architecture, University of Notre Dame

Rev. Wilson D. Miscamble, C.S.C.
Professor of History, University of Notre Dame
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Kenneth Garcia, Ph.D.
Associate Director, Institute for Scholarship in the Liberal Arts, University of Notre Dame

Gerard V. Bradley
Professor of Law, University of Notre Dame

Amy Barrett
Professor of Law, University of Notre Dame

Sean Kelsey
Director of Graduate Studies and Associate Professor of Philosophy, University of Notre Dame

Gabriel Said Reynolds
Tisch Family Associate Professor of Islamic Studies and Theology
University of Notre Dame

Wiiliam K. Kelley
Associate Professor of Law, University of Notre Dame

David O’Connor
Associate Professor of Philosophy and Concurrent Associate Professor of Classics,
University of Notre Dame

Joseph Kaboski
David F. and Erin M. Seng Associate Professor of Economics, University of Notre Dame

Vincent Phillip Mufoz

Tocqueville Associate Professor of Political Science
Concurrent Associate Professor of Law

Department of Political Science, University of Notre Dame

John O’Callaghan
Director, Jacques Maritain Center & Associate Professor of Philosophy,
University of Notre Dame

Daniel Philpott
Associate Professor of Political Science, University of Notre Dame

Mary M . Keys
Associate Professor of Political Science, University of Notre Dame

Eric Sims
Assistant Professor of Economics, University of Notre Dame

Mike Pries
Associate Professor of Economics, University of Notre Dame

Edward Maginn
Professor of Chemical and Biomolecular Engineering

6
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Associate Dean for Academic Programs, The Graduate School
University of Notre Dame

Angela M. Pister, 1.D.

Associate Director, Notre Dame Center for Ethics and Culture
Concurrent Instructor, Mendoza College of Business
University of Notre Dame

Stephen F. Smith
Professor of Law
University of Notre Dame

Phillip R. Sloan
Professor Emeritus, Program of Liberal Studies and Graduate Program in History and
Philosophy of Science, University of Notre Dame

Richard A. Lamanna
Emeritus Professor of Sociology
University of Notre Dame

Fr. Ronald M. Vierling
Rector, Morrissey Manor
University of Notre Dame

Rev. William R. Dailey, C8C
Visiting Associate Professor
Notre Dame Law School

Thomas A. Stapleford
Associate Professor, Program of Liberal Studies
University of Notre Dame

Thomas P. Flint
Professor of Philosophy
University of Notre Dame

Daniel 1. Costello, Jr.
Bettex Prof. of Elec. Engr., Emeritus
University of Notre Dame

Nicole Stelle Garneit
Professor of Law
University of Notre Dame

James O'Brien
Assoclate Teaching Professor
University of Notre Dame

Matthew 1, Barrett
Professor of Law
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Notre Dame Law School
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Chairman IssA. I will note that the letter is in response to the
President’s announcement that the government compromised and
is signed by over 300 individuals and groups, including univer-
sities, professors, religious leaders, journalists, independent schol-
ars, lawyers and think tanks.

Ms. NoRTON. Mr. Chairman——

Chairman IssA. For what purpose does the gentlelady seek rec-
ognition?

Ms. NORTON. Mr. Chairman, could I make an inquiry? The
gentlelady from New York asked a direct question of the chair, and
I did not hear an answer. She asked that the witness——

Chairman IssA. I understand, and I was prepared the next item
to respond to both the ranking member and the gentlelady.

This House takes very seriously the committee rules. It is a tra-
dition, but not a rule, of the committee that the minority have a
witness. It is a tradition that the minority have one witness. Just
yesterday, the minority asked for and received two witnesses, one
on each panel. They were both qualified, one being a U.S. Senator,
but yet qualified.

The second, today, we received, not 3 days in advance or 2 days
or even a full day in advance as is the committee’s requirement,
but yesterday beginning at 1:30 there was a dialog, and I would
ask unanimous consent that the record of that dialog by email be
placed in the record. Without objection, so ordered.

[The information referred to follows:]
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Witnesses for OGR Full Committee Hearing — February 16, 2012

Timeline

Thursday, 2/9, 4:42pm

Majority Clerk emails Notice of 2/16 Full Committee Hearing

Friday, 2/10, 10:45am

Brian Quinn (Minority Staff) emails Mark Marin (Majority Staff) requesting a
call to discuss hearing.

Friday, 2/10, ~12:00pm

Marin calls Quinn to discuss hearing. Marin tells Quinn that Majority witnesses
are being developed and will include “those who are impacted by the
Administration’s rule.” Quinn asks if that includes, for example, the Catholic
Bishops. Marin replies that they would be an example of “groups that are in the
mix.”

Monday, 2/13, 12:32pm

Marin emails Quinn and asks if the Minority has a witness they would like to
request that the Chairman invite to the hearing.

Monday, 2/13, 12:37pm

Quinn emails Marin that the Minority is “[s]till working on a witness” and will
email as soon as a decision is made, and asks if Marin will share any additional
information on Majority witnesses.

Monday, 2/13, 2:55pm

Marin emails Quinn with the names of six witnesses the Majority has confirmed
for 2/16 hearing (Lori, Garvey, Mitchell, Mitchell, Thierfelder, and Oliver).

Monday, 2/13, 4:38pm

Marin ematls Quinn with the names of two additional witnesses the Majority has
confirmed (Garrett, Jonah)

Monday, 2/13, 5:28pm

Marin emails Quinn and asks if there is anything new on a Minority witness
request as official hearing memorandum is about to be sent to Committee
Members.

Monday, 2/13, 5:32pm

Quinn emails Marin: “Sorry Mark no witness yet, we arc still searching. Looks
doubtful that we secure a witness this evening, hope 1o have some news for you
tomorrow morning.”

Monday, 2/13, 5:49pm

OGR Clerks send official Hearing Memorandum to all Committee Members;
memorandum includes nine Majority witnesses, no information on Minority
witness.

Tuesday, 2/14, 12:58pm

Marin emails Quinn asking for an update on any Minority witness request.

Tuesday, 2/14, 1:14pm

Quinn emails Marin: “We are still working on it.”

Wednesday, 2/15, Quinn emails Marin requesting two witnesses: Barry Lynn, Executive Director of

1:04pm Americans United for Separation of Church and State on panel one and Sandra
Fluke, Georgetown University Law Student on panel two.

Wednesday, 2/15, Marin emails Quinn stating that the Chairman will invite only one Minority

1:23pm witness will be invited by the Chairman and that the Chairman will determine on

which panel the witness will testify.

Wednesday, 2/15,

Quinn emails Marin that he will need to consult with the Ranking Member and

1:37pm asks that Marin explain the reasoning for the Chairman’s decision on one witness.
Wednesday, 2/15, Quinn emails Marin stating that the Minority withdraws its request for Mr, Lynn
4:13pm but still request Ms. Fluke.

Wednesday, 2/15, Marin emails Quinn (before seeing prior email above) stating that the Chairman
4:18pm will invite Mr. Lynn as requested by the Minority but has determined that Ms.

Fluke is not an appropriate witness for the hearing given its subject matter.

Wednesday, 2/15,

Witness Invitation letter is signed and sent to Mr. Lynn, one of the Minority’s

~4:30pm requested witnesses.
Wednesday, 2/15, Quinn emails Marin that the Minority has “rescinded” their offer to Mr. Lynn and
4:33pm that Ms. Fluke is the Minority’s requested witness.

Wednesday, 2/15,
4:59pm

Majority Clerk emails revised witness list for 2/16 hearing to all Members,
including Mr. Lynn.
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Chairman IssA. In that—I will give it to you in a second. In that
dialog, beginning only at 10:45 a.m., and going through 4:59, there
was an exchange of requests. The initial request by the minority
was for two witnesses, the one who has been mentioned, and Barry
Lynn. Barry Lynn is a well-known, I understand, ordained min-
ister, who has spoken on the issues of religious freedom; has en-
tered into both civil and, in fact, legal proceedings for many, many
years; is well regarded and well known, even if I disagree.

When asked about the two witness request, I asked, what are
their qualifications? Additionally, I recognized immediately Barry
Lynn as the executive director of Americans United for Separation
of Church and State. He was, in fact, both because of his religious
background and because of his position and because of his long-
standing on that issue, he was fully qualified, and I accepted him.

During the intervening time outlined here, there was a retraction
when we said there would only be one, and instead the minority
chose the witness we had not found to be appropriate or qualified.
Now, “appropriate and qualified” is a decision I have to make. I
asked our staff what is her background, what has she done? They
did the usual that we do when we are not provided the 3 days and
the forms to go with it. They did a Google search. They looked and
found that she was, in fact, and is a college student, who appears
to have become energized over this issue and participated in ap-
proximately a 45-minute press conference, which is video available.
For that reason I have asked my staff to post her entire—the link
to the 45-minute press conference so that the public can see her
opinion.

I cannot and will not arbitrarily take a majority or minority wit-
ness if they do not have the appropriate credentials, both for a
hearing at the full committee of the U.S. House of Representatives
and if we cannot vet them in a timely fashion.

I believe that you did suggest two witnesses. One was clearly ap-
propriate and qualified. And I might note in closing that if you had
asked for a representative of Catholic Charities or some other
group, in other words if you had asked for two fully qualified indi-
viduals, and particularly if you asked for three or four but done it
on Monday when we began saying, where are your witnesses, we
would likely have had one on each panel.

So today we will have Barry Lynn. If he comes in time for the
second panel, we will include him, and you will not have a witness
otherwise. But understand for all the folks that have made this
point, you did not ask for it in a timely fashion, not accepting the
one of the two that you asked for that we accepted makes it very
difficult beginning yesterday and going through the afternoon.

Does that fully answer the gentlelady’s question?

Mrs. Maloney.

Mrs. MALONEY. Ms. Fluke is a student at a well-respected Catho-
lic university. She is affected by these policies. Why in the world
is she not qualified?

Chairman IssA. I appreciate the gentlelady’s question. We are
not having a hearing on the policies or the details related to the
single issue of ObamaCare and this particular mandate. This hear-
ing is about religious freedom. As you will note, the men that you
have noted on the panel come from denominations other than
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Roman Catholic. They are, in fact, here to speak about a broad
question.

If this hearing were more broadly about health care or
ObamaCare, it would likely be—and the President’s now legal
thing, which we often call ObamaCare—the fact is it probably
would be a Ways and Means Committee hearing or an Energy and
Commerce. We are here looking at government’s bounds of, in fact,
not is it a good idea, not does it save or cost money, but, in fact,
how does it impact religious organizations and people of conscience
and faith. That is the limit of this hearing today, and we have cho-
sen and informed the minority in an appropriate time, starting a
week ago, we have said this is the type of people we are going to
have and why, and that is hopefully what we will all understand.

Why does the gentleman from Illinois seek recognition?

Mr. QUIGLEY. Mr. Chairman, if I could just address this point
with you for a moment?

Chairman IssA. Please.

Mr. QUIGLEY. You and I have always worked well together.
While not always agreeing on issues, we formed the Transparency
Caucus together. You know there have been several times when I
have crossed party lines to work with you on issues. I just

Chairman IssA. Will today be one of those times?

Mr. QUIGLEY. I am betting not. But with all due respect, I think
the American public has a funny way of deciding what the core
issue is when something happens before this committee. All I am
suggesting with the greatest respect is for you to decide what the
issue is. Others look at the same points of fact and say the issue
is really this. And I think if you talk about liberties and expression,
I think freedom of thought is as important as any that you have
discussed, and I think that—and I say this without trying to raise
your hackle, is that is suppressing that freedom of thought.

It is this notion that one person, as fair as you might be attempt-
ing to be, is unilaterally deciding what the issue is. And the core
here is—and that is why there is so much controversy on this mat-
ter—is people see it in a different way. Until we get past that
point, we are going to have problems.

Chairman IssA. Well, I appreciate the gentleman’s—I will take
this as the last comment, if you don’t mind. The fact is it is the
obligation of the majority to set the agenda. When Mr. Towns was
chairman, he set the agenda. On occasions he gave me no option
for a witness. When Mr. Waxman was, in fact, the chairman, in-
cluding the staff director who is now whispering in your ear, they
gave us one witness on a third panel, and, by the way, we had to
have it in a timely fashion.

So I appreciate your comments. The fact is we will now go to our
first panel of witnesses. With that, for what purpose does Mr.
Turner seek a limited time?

Mr. TURNER. Thank you, Mr. Chairman. I appreciate the oppor-
tunity.

Chairman IssA. The gentleman is recognized for 1 minute.

Mr. TURNER. I would like to welcome to this hearing Dr. Conroy’s
advanced placement U.S. Government class. Among the 25 high
school seniors that we have with us from Georgetown Visitation
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Preparatory High School includes my daughter Carolyn, and I ap-
preciate your willingness to allow me to recognize them today.

This is a government class. They, of course, study the issue of
the Constitution, the issue of freedom of religion, the issues of free-
dom of State. This is a hearing that will be very important to them.
I appreciate and welcome them on a bipartisan basis to this hear-
ing.

Chairman IssA. I thank the gentleman.

Ms. NORTON. Mr. Chairman, I have a parliamentary inquiry.

Chairman IssA. The gentlelady will state her parliamentary in-
quiry.

Ms. NORTON. You have just made an interpretation of the rules,
and I stress the word “interpretation,” because it is precisely that.

Chairman IssA. The gentleman will state her parliamentary in-
quiry.

Ms. NORTON. I ask the staff to get me the rules, Mr. Chairman.
And one thing, Mr. Chairman, we have been denied the right to
have a witness. I am going to have the right to make a parliamen-
tary inquiry.

Chairman IssA. Then state your parliamentary inquiry.

Ms. NORTON. The rule that I am citing, Mr. Chairman, is a rule
of the committee, rule 2, and it states, “that every member of the
committee shall be provided with a memorandum at least 3 cal-
endar days before each meeting or hearing explaining the names,
titles, background and reasons for the appearance of any wit-
nesses.”

Last night at 4:59 p.m., committee members were sent a notice
that invited two additional Republican witnesses for today’s hear-
ing. This notice was less than 24 hours before this morning’s hear-
ings, and therefore your actions have violated rule 2, which re-
quires a minimum of 3 days’ notice to give committee members
adequate time to prepare for the hearing.

Now, of course, under normal circumstances if there had been
any deference to the minority, I would not even raise this proce-
dural matter. But you yourself have raised the rules, and in light
of that fact, and particularly in light of the fact——

Chairman 1IssA. The gentlelady’s inquiry is noted. The
gentlelady’s inquiry is noted. The chairman is prepared to respond.
That same rule 2 says, unless there are unusual circumstances.
Since you might be aware that one of the two witnesses was Barry
Lynn, and since only yesterday, 2 days after what would be the ap-
propriate time for the minority to name their witness request, we
were given it. With the short notice, final schedule was determined
based on the unusual circumstances of the minority not in a timely
fashion submitting any valid request for any witnesses, even
though on a daily basis, actually multiple times per day, the major-
ity requested that.

With that, the chair will now welcome our first panel of wit-
nesses.

Ms. NORTON. Mr. Chairman, I ask for a vote on my inquiry.

Chairman IssA. That we now welcome the Reverend William
Lori, Roman Catholic Bishop, of Bridgeport, CT. He is chairman of
the Ad Hoc Committee for Religious Liberty of the U.S. Conference
of Catholic Bishops; in other words, the go-to on this issue.
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The Reverend Matthew Harrison is president of the Lutheran
Church, Missouri Synod.

We have two Dr. Mitchells, so this is going to be an interesting
day. Dr. C. Ben Mitchell is the Graves Professor of Moral Philos-
ophy at Union University.

Rabbi Meir Soloveichik—close? You are the only rabbi, this will
make it a little easier—is director of the Straus Center for Torah
and Western Thought at Yeshiva University and associate rabbi of
the Congregation—that one you are going to have to help us with.

Rabbi SoLOVEICHIK. Congregation Kehilath Jeshurun.

Chairman IssA. So it will be.

And Dr. Craig Mitchell is associate professor of ethics, chair of
the ethics department, and associate director of the Richard Land
Center of Cultural Engagement at Southwestern Baptist Theo-
logical Seminary.

I know you are clergy, I know you are sworn to God, but this
committee has a rule that you will also be sworn here. Will you
please rise to take the oath. Raise your right hands, please.

[Witnesses sworn.]

Chairman IssA. Let the record reflect that all witnesses an-
swered in the affirmative.

Thank you. Please be seated.

Today is a large panel on the first and the second panel, so your
entire statements and extraneous information you would like to
supplement within 5 days will be placed in the record. So I would
ask you as close as possible to observe the lights or the timers in
front of you and stay as close as you can to 5 minutes, recognizing
that there are no sermons here today.

With that, Bishop Lori is recognized.

STATEMENTS OF REVEREND WILLIAM E. LORI, ROMAN
CATHOLIC BISHOP OF BRIDGEPORT, CT, CHAIRMAN, AD
HOC COMMITTEE FOR RELIGIOUS LIBERTY, U.S. CON-
FERENCE OF CATHOLIC BISHOPS; REVEREND DR. MATTHEW
C. HARRISON, PRESIDENT, THE LUTHERAN CHURCH, MIS-
SOURI SYNOD; C. BEN MITCHELL, PH.D., GRAVES PRO-
FESSOR OF MORAL PHILOSOPHY, UNION UNIVERSITY;
RABBI MEIR SOLOVEICHIK, DIRECTOR, STRAUS CENTER
FOR TORAH AND WESTERN THOUGHT, YESHIVA UNIVER-
SITY, ASSOCIATE RABBI, CONGREGATION KEHILATH
JESHURUN; AND CRAIG MITCHELL, PH.D., ASSOCIATE PRO-
FESSOR OF ETHICS, CHAIR, ETHICS DEPARTMENT, ASSO-
CIATE DIRECTOR OF THE RICHARD LAND CENTER FOR CUL-
TURAL ENGAGEMENT, SOUTHWESTERN BAPTIST THEO-
LOGICAL SEMINARY

STATEMENT OF BISHOP WILLIAM E. LORI

Bishop LoRI. Thank you very much, Mr. Chairman, distinguished
members of the committee, for the opportunity to testify today.

For my testimony today, I would like to tell a story. Let’s call it
the parable of the kosher deli. Once upon a time, a new law was
proposed so that any business that serves food must serve pork.
There is a narrow exception for kosher catering halls attached to
synagogues since they serve mostly members of that synagog, but
kosher delicatessens are still subject to the mandate.
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The Orthodox Jewish community, whose members run kosher
delis and many other restaurants and groceries besides, expresses
its outrage at the new government mandate, and they are joined
by others who have no problem with eating pork, not just the many
Jews who eat pork, but people of all faiths, because these others
recognize the threat to the principle of religious liberty. They recog-
nize as well the practical impact of the damage to that principle.
They know that if the mandate stands, they might be the next ones
to be forced under the threat of government sanction to violate
their most deeply held beliefs, especially their unpopular beliefs.

Meanwhile, those who support the mandate respond, “But pork
is good for you.” Other supporters add, “So many Jews eat pork,
and those who don’t should just get with the times.” Still others
say, “Those orthodox are just trying to impose their beliefs on ev-
eryone else.”

But in our hypothetical, those arguments fail in the public de-
bate, because people widely recognize the following points. First, al-
though people may reasonably debate whether pork is good for you,
that is not the question posed by the nationwide pork mandate. In-
stead, the mandate generates this question; whether people who
believe, even if they believe in error, that pork is not good for you
should be forced by government to serve pork within their very own
institutions. In a Nation committed to religious liberty and diver-
sity, the answer, of course, is no.

Second, the fact that some Jews eat pork is simply irrelevant.
The fact remains that some Jews do not, and they do not do so out
of their most deeply held religious convictions. Does the fact that
large majorities in society, even large majorities within protesting
religious communities, the fact that they reject a particular reli-
gious belief, does that make it permissible for the government to
weigh in on one side of the dispute? Does it allow government to
punish that minority belief with coercive power? In a Nation com-
mitted to religious liberty and diversity, the answer, of course, is
no.

Third, the charge that the Orthodox Jews are imposing their be-
liefs on others has it exactly backward. Again, the question gen-
erated by government mandate is whether the government will im-
pose its belief that eating pork is good on objecting Orthodox Jews.
Meanwhile, there is no imposition on the freedom of those who
want to eat pork; that is, they are subject to no government inter-
ference at all in their choice to eat pork, and pork is ubiquitous and
cheap and available at the overwhelming majority of restaurants
and grocers. Indeed, some pork producers and retailers, even the
government itself, are so eager to promote the eating of pork that
they sometimes give it a way for free.

In this context, the question is this: Can a customer come to a
kosher deli, demand to be served a ham sandwich, and, if refused,
bring down severe government sanction on the deli? In a Nation
committed to religious liberty and diversity, the answer is no. So
in our hypothetical story, because the hypothetical nation is com-
anitted to religious liberty and diversity, these arguments carry the

ay.

Now, in response, those proposing the new law claim to hear and
understand the concerns of kosher deli owners and offer them a
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new accommodation. You are free to call yourself a kosher deli. You
are free not to place ham sandwiches on your menu. You are free
not to be the person to prepare the sandwich and hand it over the
counter to the customer. But we will force your meat supplier to
set up a kiosk on your premises and offer, prepare and serve ham
sandwiches to all your customers free of charge, and when you get
your monthly bill from your meat supplier, it will include the cost
of any of the free ham sandwiches your customers may have ac-
cepted, and you will be required to pay the bill.

Now, some who supported the deli owners initially began to cele-
brate the fact that ham sandwiches didn’t need to be on the menu
and didn’t need to be prepared or served by the deli itself. But on
closer examination, they noticed three troubling things. First, all
kosher delis will still be forced to pay for the ham sandwiches; sec-
ond, many of the kosher delis’ meat suppliers themselves are for-
bidden in conscience from offering, preparing or serving pork to
anyone; and, third, there are many kosher delis that are their own
meat supplier, so the mandate to prepare, offer and serve ham
sandwiches still falls on them.

Well, the story has a happy ending. The government recognized
that it is absurd for someone to come into a kosher deli and de-
mand a ham sandwich, that it is beyond absurd for that private de-
mand to be backed up with the coercive power of the State, and
downright surreal to apply this coercive power, when the govern-
ment can get the same sandwich cheaply or even free just a few
doors down.

The question before the U.S. Government right now is whether
the story of our own church institutions that serve the public and
that are threatened by the HHS mandate will end happily, too.
Will our Nation continue to be

Chairman IssA. Bishop Lori, could you wrap up? I will ask for
15 additional seconds.

Bishop Lori. Thank you.

Will our Nation continue to be one committed to religious liberty
and diversity? We urge in the strongest possible terms that the an-
swer must be yes. We urge you in the strongest possible terms to
answer in the same way.

Thank you for your attention.

Chairman IssA. I thank you.

[The prepared statement of Bishop Lori follows:]
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Thank you, Mr. Chairman and distinguished members of the Committee, for the
opportunity to testify today.

For my testimony today, [ would like to tell a story. Let’s call it, “The
Parable of the Kosher Deli.”

Once upon a time, a new law is proposed, so that any business that serves food
must serve pork. There is a narrow exception for kosher catering halls attached to
synagogues, since they serve mostly members of that synagogue, but kosher
delicatessens are still subject to the mandate.

The Orthodox Jewish community—whose members run kosher delis and
many other restaurants and grocers besides—expresses its outrage at the new
government mandate. And they are joined by others who have no problem eating
pork—not just the many Jews who eat pork, but people of all faiths—because these
others recognize the threat to the principle of religious liberty. They recognize as
well the practical impact of the damage to that principle. They know that, if the
mandate stands, they might be the next ones forced—under threat of severe
government sanction—to violate their most deeply held beliefs, especially their
unpopular beliefs.

Meanwhile, those who support the mandate respond, “But pork is good for
you. Itis, after all, the other white meat.” Other supporters add, “So many Jews
eat pork, and those who don’t should just get with the times.”  Still others say,
“Those Orthodox are just trying to impose their beliefs on everyone else.”

But in our hypothetical, those arguments fail in the public debate, because
people widely recognize the following.

First, although people may reasonably debate whether pork is good for you,
that’s not the question posed by the nationwide pork mandate. Instead, the mandate
generates the question whether people who believe—even if they believe in
error—that pork is not good for you, should be forced by government to serve pork
within their very own institutions. In a nation committed to religious liberty and
diversity, the answer, of course, is no.

Second, the fact that some (or even most) Jews eat pork is simply irrelevant.
The fact remains that some Jews do not—and they do not out of their most deeply
held religious convictions. Does the fact that large majorities in society—even
large majorities within the protesting religious community—reject a particular
religious belief make it permissible for the government to weigh in on one side of
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that dispute? Does it allow government to punish that minority belief with its
coercive power? In a nation committed to religious liberty and diversity, the
answer, of course, is no.

Third, the charge that the Orthodox Jews are imposing their beliefs on others
has it exactly backwards. Again, the question generated by a government mandate
is whether the government will impose its belief that eating pork is good on
objecting Orthodox Jews. Meanwhile, there is no imposition at all on the freedom
of those who want to eat pork. That is, they are subject to no government
interference at all in their choice to eat pork, and pork is ubiquitous and cheap,
available at the overwhelming majority of restaurants and grocers. Indeed, some
pork producers and retailers, and even the government itself, are so eager to promote
the eating of pork, that they sometimes give pork away for free.

In this context, the question is this: can a customer come to a kosher delj,
demand to be served a ham sandwich, and if refused, bring down severe government
sanction on the deli. In a nation committed to religious liberty and diversity, the
answer, of course, is no.

So in our hypothetical story, because the hypothetical nation is indeed
committed to religious liberty and diversity, these arguments carry the day.

In response, those proposing the new law claim to hear and understand the
concerns of kosher deli owners, and offer them a new “accommodation.” You are
free to call yourself a kosher deli; you are free not to place ham sandwiches on your
menu; you are free not to be the person to prepare the sandwich and hand it over the
counter to the customer. But we will force your meat supplier to set up a kiosk on
your premises, and to offer, prepare, and serve ham sandwiches to all of your
customers, free of charge to them. And when you get your monthly bill from your
meat supplier, it will include the cost of any of the “free” ham sandwiches that your
customers may accept. And you will, of course, be required to pay that bill.

Some who supported the deli owners initially began to celebrate the fact that
ham sandwiches didn’t need to be on the menu, and didn’t need to be prepared or
served by the deli itself. But on closer examination, they noticed three troubling
things. First, all kosher delis will still be forced to pay for the ham sandwiches.
Second, many of the kosher delis’ meat suppliers, themselves, are forbidden in
conscience from offering, preparing, or serving pork to anyone. Third, there are
many kosher delis that are their own meat supplier, so the mandate to offer, prepare,
and serve the ham sandwich still falls on them.
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This story has a happy ending. The government recognized that it is absurd
for someone to come into a kosher deli and demand a ham sandwich; that it is
beyond absurd for that private demand to be backed with the coercive power of the
state; that it is downright surreal to apply this coercive power when the customer can
get the same sandwich cheaply, or even free, just a few doors down.

The question before the United States government—right now—is whether
the story of our own Church institutions that serve the public, and that are threatened
by the HHS mandate, will end happily too. Will our nation continue to be one
committed to religious liberty and diversity? We urge, in the strongest possible
terms, that the answer must be yes. We urge you, in the strongest possible terms, to
answer the same way.

Thank you for your attention.
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Chairman IssaA. I will note for the record that witnesses swore
or affirmed, depending upon their faith.
With that, we go to Reverend Harrison.

STATEMENT OF REVEREND DR. MATHEW C. HARRISON

. Rev. HARRISON. Thank you, Mr. Chairman. It is a pleasure to be
ere.

The Lutheran Church, Missouri Synod, is a body of some 6,200
congregations and 2.3 million members across the United States.
We don’t distribute voters list. We don’t have a Washington office.
We are studiously nonpartisan, so much so that we are often criti-
cized for being quietistic. I would rather not be here, frankly. Our
task is to proclaim in the words of the blessed apostle St. John:
“The blood of Jesus Christ, God’s son, cleanses us from all our sin.”
And we care for the needy.

We haven’t the slightest intent to Christianize the government.
Martin Luther famously quipped one time, “I would rather have a
smart Turk than a stupid Christian governing me.”

We confess there are two realms, the church and the state. They
shouldn’t be mixed. The church is governed by the word of God; the
state by natural law and reason, the Constitution. We have 1,000
grade schools and high schools, 1,300 early childhood centers, 10
colleges and universities. We are a machine which produces good
citizens for this country at a tremendous personal cost.

We have the Nation’s only Historic Black Lutheran College in
Concordia-Selma. Many of our people were alive today and walked
with Dr. King 50 years ago in the march from Selma to Mont-
gomery. We put up the first million dollars and have continued to
provide finance for the Nehemiah Project in New York as it has
continued over the years to provide homeownership for thousands
of families, many of them headed by single women. Our agency in
New Orleans, Camp Restore, rebuilt over 4,000 homes after
Katrina, through the blood, sweat and tears of our volunteers.

Our Lutheran Malaria Initiative, barely begun, has touched the
lives of 1.6 million people in East Africa, especially those affected
by disease, women and children, and this is just the tip, the very
tip, of the charitable iceberg.

I am here to express our deepest distress over the HHS provi-
sions. We are religiously opposed to supporting abortion-causing
drugs. That is in part why we maintain our own health plan. While
we are grandfathered under the very narrow provisions of the HHS
policy, we are deeply concerned that our consciences may soon be
martyred by a few strokes on the keyboard as this administration
moves us all into a single-payer system. Our direct experience in
the Hosanna-Tabor case with one of our congregations gives us no
comfort that this administration will be concerned to guard our
free-exercise rights.

We self-insure 50,000 people. We do it well. Our workers make
an average of $43,000 a year; 17,000 teachers make much less on
average. Our health plan was preparing to take significant cost-
saving measures to be passed on to our workers just as this health
care legislation was passed. We elected not to make those changes,
incur great costs, lest we fall out of the narrow provisions of the
requirement required for the grandfather clause.
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While we are opposed in principle not to all forms of birth con-
trol, but only abortion-causing drugs, we stand with our friends in
the Catholic Church and all others, Christian or non-Christian,
under the free exercise and conscience provisions of the U.S. Con-
stitution. Religious people determine what violates their con-
sciences, not the Federal Government.

The conscience is a sacred thing. Our church exists because over-
zealous governments in northern Europe made decisions which
trampled the religious convictions of our forebears. I have ancestors
who served in the Revolutionary War. I have ancestors who were
on the Lewis and Clark Expedition. I have ancestors who served
in the War of 1812, who fought for the North in the Civil War. My
88-year-old father-in-law has recounted to me in tears many times
the horrors of the Battle of the Bulge. In fact, Bud Day, the most
highly decorated veteran alive, is a member of the Lutheran
Church, Missouri Synod. We fought for a free conscience in this
country, and we won’t give it up without a fight.

To paraphrase Martin Luther, the heart and conscience has room
only for God, not for God and the Federal Government. The bed is
too narrow; the blanket is too short. We must obey God rather than
men, and we will. Please get the Federal Government, Mr. Chair-
man, out of our consciences. Thank you.

Chairman IssA. Thank you.

[The prepared statement of Rev. Harrison follows:]
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February 16, 2012

Chairman Issa, Ranking Member Cummings, and other members of the
committee:

Thank you for your public service to our nation, and thank you for the
opportunity to share our church’s concerns regarding the recent federal
mandate.

The Lutheran Church—Missouri Synod is apprehensive. Our church’s
history is rooted in religious liberty. Our Lutheran forefathers left Europe
seeking religious freedom in America, and since their arrival in 1837,
Missouri Synod Lutherans have rigorously guarded these beliefs and
practices. We are unconditionally committed to preserving the essential
teachings of our faith, to guard our religious rights, and to act as conscience
dictates as informed by faith.

The recent federal mandate has prompted our church to voice public
concern about federal intervention into religious beliefs and practices.
Specifically, we object to the use of drugs and procedures used to take the
lives of unborn children. We oppose this mandate since it requires religious
organizations to pay for and otherwise facilitate the use of such drugs by
their employees—a requirement that violates our stand on the biblical
teaching of the sanctity of life, which is a matter of faith and conscience.

Furthermore, we believe and teach that freedom of religion extends
beyond mere houses of worship. We must be able to exercise our faith in the
public square and, in response to Christ’s call, demonstrate His mercy
through our love and compassion for all people according to the clear
teachings of Holy Scripture.

We deem this recent government mandate as an infringement upon the
beliefs and practices of various religious communities. Therefore, we voice
our public objections in solidarity with those who cherish their religious
liberties. The decision by the U.S. Department of Health and Human
Services to require virtually all health plans to comply with this mandate
will have the effect of forcing many religious organizations to choose
between following the letter of the law or operating within the framework of
their religious tenets. We add our voice to the long list of those who have
championed their God-given right to freely exercise their religious beliefs
according to the dictates of their faith, and to provide compassionate care
and clear Christian witness to society’s most vulnerable, without
government encroachment,
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The Lutheran Church-—Missouri Synod, a church body of sinners
redeemed by the blood of Jesus, has affected the lives of millions of people
by providing aid, housing, health care, spiritual care and much more. Qur
church has been a proponent for good in this nation—promoting education
(our congregations operate the nation’s largest Protestant school system),
upholding marriage, and providing people with the tools and assistance to be
good citizens.

Furthermore, we follow St. Paul’s admonition to pray for governing
authorities as “God’s servant for good” (Romans 13:4). Therefore, we pray
for our President and those in authority. We encourage our sons and
daughters to serve our nation in uniform—some achieving the highest
enlisted and commissioned ranks in the armed forces. Our people have
faithfully and honorably served Congress and the Senate.

We cherish our nation; yet, we grow increasingly uneasy with
government intrusions into Christian conscience and practice. We stand
united with our religious forefathers who sought first to serve the kingdom
of God, and we will stand with all who share these concerns against the
erosion of our religious liberties. May God grant us wisdom and His peace.

Rev. Dr. Matthew C. Harrison, President
The Lutheran Church—Missouri Synod



48

Chairman Issa. We now go to Dr. Mitchell.

Before you begin, pursuant to the tradition of this committee, I
ask unanimous consent that Mr. Mulvaney and other Members
who may join us not of this committee be allowed to sit on the dais,
and, if time permits, ask questions after all members of the com-
mittee have asked. Without objection, so ordered.

Dr. Mitchell.

STATEMENT OF C. BEN MITCHELL

Mr. C. BEN MITCHELL. Good morning, Mr. Chairman and mem-
bers of the committee. As the chairman said, I am C. Ben Mitchell,
Graves Professor of Moral Philosophy at Union University, a Chris-
tian liberal arts university in Jackson, TN. I am also an ordained
minister in the Southern Baptist Convention and serve as a con-
sultant on biomedical and life issues for the Ethics and Religious
Liberty Commission of the Southern Baptist Convention.

I am both honored and humbled to testify in support of the pro-
tection of religious freedom and liberty of conscience. I am honored
because I have the opportunity and privilege of following in the leg-
acy of my Baptist forebears, who were such stalwart defenders of
religious freedom, and I am humbled because many of those fore-
bears suffered and died so that you and I could live in a Nation
with religious freedom from State coercion.

I stand in the rich legacy of individuals like Roger Williams, a
one-time Baptist and founder of Providence Plantation, which be-
came the State of Rhode Island, who declared in no uncertain
terms that the violation of a person’s religious conscience was noth-
ing less than the rape of the soul. Williams understood that forcing
a person through the power of the State to violate his or her own
conscience is a monstrous harm.

Moreover, every American is a legatee of the freedoms secured in
our Constitution partly through the influence of the Reverend John
Leland, who was a Baptist minister in Massachusetts and Virginia,
and who became a friend of James Madison, Thomas Jefferson and
other American Founders. It was Leland who helped frame the free
exercise clause of our First Amendment.

In a sermon Leland preached in 1791, he proclaimed, Every man
must give an account of himself to God, and therefore every man
ought to be at liberty to serve God in a way that he can best rec-
oncile to his conscience. If government can answer in religious mat-
ters for individuals on the day of judgment, then let men be con-
trolled by government. Otherwise, let men be free. He continued,
Religion is a matter between God and individuals, religious opin-
ions of men not being the objects of civil government nor any way
under its control.

And finally, I must appeal to a 20th century colorful Texas Bap-
tist minister, George W. Truitt, pastor of the historic First Baptist
Church of Dallas. In a sermon preached from the steps of the U.S.
Capitol on May 16, 1920, Reverend Truitt recounted a discussion
at a London dinner between an American statesman, Dr. J.L.
Curry, and a Member of the British House of Commons, John
Bright. Mr. Bright asked Dr. Curry, “What distinct contribution
has your America made to the science of government?” Curry re-
sponded immediately, “The doctrine of religious liberty.” After a
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moment’s reflection, Mr. Bright offered a reply, It is a tremendous
contribution.

I have two reasons for citing these historical examples. On the
one hand, it is to remind us that what American University law
professor Daniel Dreisbach and his coeditor Mark David Hall have
called the sacred rights of conscience which we Americans enjoy
were secured at an extraordinary cost. Our forebears were beaten,
imprisoned, and some died for the cause of religious freedom from
State coercion. On the other hand, it is to remind us that, as Truitt
said later in his sermon at the Capitol, religious liberty was at
least largely a Baptist achievement, and I would add, for the com-
mon good.

Every American is a beneficiary of this legacy. We are all free-
loading on their sacrifice. That is why I am here to decry the con-
traception, abortifacient and sterilization mandate issued by the
Department of Health and Human Services on January 20, 2012.
The policy is an unconscionable intrusion by the State into the con-
sciences of American citizens.

And contrary to portrayals in some of the popular media, this is
not just a Catholic issue. All people of faith, and even those who
claim no faith, have a stake in whether or not the government can
violate the consciences of its citizenry.

Religious liberty and the freedom to obey’s one’s conscience is
also not just a Baptist issue; it is an American issue, enshrined in
our founding documents. The Obama administration’s most recent
so-called accommodation for religious organizations is no accommo-
dation at all. It is a bait-and-switch scheme, in my view, of the
most egregious sort.

Thank you for this opportunity.

Chairman IssA. Thank you, Dr. Mitchell.

[The prepared statement of Mr. C. Ben Mitchell follows:]
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Testimony before the Committee on Oversight and Government Reform
Congress of the United States
House of Representatives

February 16, 2012

C. Ben Mitchell, PhD

Good morning Mr. Chairman and members of the Committee. I am C. Ben Mitchell, Graves
Professor of Moral Philosophy at Union University in Jackson, Tennessee and an ordained
minister and former pastor in the Southern Baptist Convention. [ am also a consultant on
biomedical and life issues for the Ethics & Religious Liberty Commission of the Southern
Baptist Convention.

I am both honored and humbled to testify in support of the protection of religious freedom and
liberty of conscience. I am honored because 1 have the privilege of following in the legacy of my
Baptist forebears who were such stalwart defenders of religious freedom. 1 am humbled because
many of those forebears suffered and died so that you and I could live in a nation with religious
freedom from state coercion.

I stand in the rich legacy of individuals like Roger Williams (c. 1603-1683), a one-time Baptist
and the founder of Providence Plantation which later became the state of Rhode Island, who
declared in no uncertain terms that the violation of a person’s religious conscience was nothing
less than “the rape of the soul.” Williams understood that forcing a person through the power of
the state to violate his or her own conscience is a monstrous harm.

Moreover, every American is a legatee of the freedoms secured in our Constitution partly
through the influence of the Reverend John Leland (1754-1841), who was a Baptist minister in
Massachusetts and Virginia and who became a friend of James Madison, Thomas Jefferson, and
other American founders. It was Leland who helped frame the free exercise clause of our First
Amendment.

In a sermon Leland preached in 1791, he proclaimed, “Every man must give an account of
himself to God, and therefore every man ought to be at liberty to serve God in that way that he
can best reconcile it to his conscience. If government can answer for individuals at the day of
judgment, let men be controlled by it [government] in religious matters; otherwise let men be
free.” He continued, “religion is a matter between God and individuals, religious opinions of
men not being the objects of civil government nor any way under its control "

Finally, I must appeal to a 20" century Texas Baptist minister, George W, Truett (1867-1944),
pastor of the historic First Baptist Church of Dallas. In a sermon preached from the steps of the
U. S. Capitol on May 16, 1920, Reverend Truett recounted a discussion at a London dinner
between an American statesman, Dr. J. L. Curry, and a member of the British House of
Commons, John Bright, Mr. Bright asked Dr. Curry, “What distinct contribution has your
America made to the science of government?” Curry responded immediately, “The doctrine of
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religious liberty.” After a moment’s reflection, Mr. Bright offered a reply, “It was a tremendous
contribution.™

I have two reasons for citing these historical examples. On the one hand, it is to remind us that
what American University law professor Daniel Dreisbach and his co-editor Mark David Hall
have called “the sacred rights of conscience,” which we Americans enjoy, were secured at an
extraordinary cost. On the other hand, it is to remind us that as Truett said later in his sermon,
religious liberty was, at least largely, “a Baptist achievement,” for the common good. Every
American is a beneficiary of this legacy; we are all freeloading on their sacrifice.

That is why I am here to decry the contraception, abortifacient, and sterilization mandate issued
by the Department of Health and Human Services on January 20, 2012. The policy is an
unconscionable intrusion by the state into the consciences of American citizens. Contrary to
portrayals in some of the popular media, this is not only a Catholic issue. All people of faith—
and even those who claim no faith-—have a stake in whether or not the government can violate
the consciences of its citizenry. Religious liberty and the freedom to obey one’s conscience is
also not just a Baptist issue. It is an American issue that is enshrined in our founding documents.

The Obama Administration’s most recent so-called “accommodation” for religious organizations
is no accommodation at all. It is a bait and switch scheme of the most egregious sort.

C. Ben Mitchell, PhD, is Graves Professor of Moral Philosophy at Union University in Jackson,
Tennessee.

" Roger Williams, “The Bloudy Tenent of Persecution,” in Daniel L. Dreisbach and Mark David Hall (eds), The
Sacred Right of Conscience: Selected Readings on Religious Liberty and Church-State Relations in the American
Founding (Indianapolis: Liberty Fund, 2009), p. 151.

2 John Leland, “The Rights of Conscience Inalienable,” in Political Sermons of the American Founding Era: 1730-
1803, 2 vols. Foreword by Ellis Sandoz , 2nd ed. (Indianapolis: Liberty Fund, 1998), Vol. 2. For a profile of John
Leland see the PBS series, God in America. hipy//www.pbs.ory/godinamerica/people/iobn-leland. biml

* George W, Truett, "Baptists and Religious Liberty," reprinted in Baptist History and Heritage, 33, no. 1 (Winter
1998) . p. 69.
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Chairman IssA. Rabbi, if you are going to do anything on Catho-
lic rules, just do it as well as Bishop Lori did.

Rabbi SoLoVEICHIK. No, I will stay out of that, thank you. I am
also very concerned about the pork being produced here in Wash-
ington actually.

Chairman IsSA. You know, we all say we are concerned, but
when it comes time to actually not serve it, it seems like it comes
out.

The gentleman is recognized.

STATEMENT OF RABBI MEIR SOLOVEICHIK

Rabbi SOLOVEICHIK. Thank you, Chairman Issa, members of the
committee.

In August of 1790, Moses Seixas, a leading member of the He-
brew Congregation of Newport, RI, composed a letter to then-Presi-
dent George Washington, who was visiting Newport. In his letter
Seixas gave voice to his people’s love of America and its liberties.
“Deprived as we heretofore have been of the invaluable rise of free
citizens,” wrote Seixas, we now, with a deep sense of gratitude to
the Almighty behold a government which to bigotry gives no sanc-
tion, to persecution no assistance.”

Washington responded with sentiments that Jews hold dear to
this day. “The citizens of the United States of America have a right
to applaud themselves,” wrote Washington, “for giving to mankind
a policy worthy of imitation. All possess alike liberty of conscience
and immunities of citizenship.”

On Friday, in an op-ed in the Wall Street Journal, I joined
Catholic and Protestant leaders in protesting a violation of reli-
gious freedom stemming from the Department of Health and
Human Services new directive obligating religious organizations
employing or serving members of other faiths to facilitate acts that
those religious organizations consider violations of their religious
tradition. Later that same day the administration announced what
it called an accommodation. Not religious organizations, but rather
insurance companies would be the ones paying for the prescriptions
and procedures that a faith community may find violative of its re-
ligious tenets.

This punitive accommodation is, however, no accommodation at
all. The religious organizations would still be obligated to provide
employees with an insurance policy that facilitates acts violating
the organization’s religious tenets. Although the religious leaders of
the American Catholic community communicated this on Friday
evening, the administration has refused to change its position,
thereby insisting that a faith community must either violate a
tenet of its faith or be penalized.

What I wish to focus on this morning in my very brief remarks
is the exemption to the new insurance policy requirements that the
administration did carve out from the outset; to wit, exempting
from the new insurance policy applications religious organizations
that do not employ or serve members of other faiths. From this ex-
emption carved out by the administration at least two important
corollaries follow. First, by carving out an exemption, however nar-
row, the administration implicitly acknowledges that forcing em-
ployers to purchase these insurance policies may involve a violation
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of religious freedom. Second, the administration implicitly assumed
that those who employ or help others of a different religion are no
longer acting in a religious capacity and as such are not entitled
to the protection of the First Amendment.

This betrays a complete misunderstanding of the nature of reli-
gion. For Orthodox Jews, religion and tradition govern not only
praying in a synagogue, or studying Torah in a Beit Midrash, or
wrapping oneself in the blatant trappings of religious observance
such as phylacteries. Religion and tradition also inform our conduct
in the less obvious manifestations of religious belief, from feeding
the hungry, to assessing medical ethics, to a million and one things
in between.

Maimonides, one of Judaism’s greatest Talmudic scholars and
philosophers, and also a physician of considerable repute, stresses
in his Code of Jewish Law that the commandment to love the Lord
your God with all your heart is achieved not through cerebral con-
templation only, but also requires study of the sciences and engage-
ment in the natural world as this inspires true appreciation of the
wisdom of the Almighty.

In refusing to extend religious liberty beyond the parameters of
what the administration chooses to deem religious conduct, the ad-
ministration denies people of faith the ability to define their reli-
gious activity. Therefore, not only does the new regulation threaten
religious liberty in the narrow sense in requiring Catholic and
other Christian communities to violate their religious tenets, also
the administration impedes religious liberty by unilaterally rede-
fining what it means to be religious.

Washington concluded his missive to the Hebrew Congregation of
Newport by saying, “May the children of the stock of Abraham who
dwell in this land continue to merit and enjoy the goodwill of the
other inhabitants, while every one shall sit in safety under his own
vine and fig tree and there shall be none to make him afraid.”

Benefiting from two centuries of First Amendment protections in
the United States, the Jewish “children of the stock of Abraham”
must speak up when the liberties of conscience afforded their fellow
Americans are threatened and when the definition of religion itself
is being redefined by bureaucratic fiat. Thank you for the oppor-
tunity to do so this morning.

Chairman IssA. Thank you, Rabbi.

[The prepared statement of Rabbi Soloveichik follows:]
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Administration Trampled on Freedom of Religion and Freedom of
Conscience?”

In August of 1790, Moses Seixas, a leading member of the Hebrew
Congregation of Newport, Rhode Island, composed a letter to then President
George Washington, who was visiting Newport. In his letter, Seixas gave
voice to his people’s love of America and its liberties. “Deprived as we
heretofore have been of the invaluable rights of free citizens,” wrote Seixas,
“we now (with a deep sense of gratitude to the Almighty disposer of all
events) behold...a Government which to bigotry gives no sanction, to
persecution no assistance.” Washington responded with sentiments that
Jews hold dear to this day. “The Citizens of the United States of America
have a right to applaud themselves,” wrote Washington, “for giving to
Mankind . . . a policy worthy of imitation. All possess alike liberty of
conscience and immunities of citizenship.”

On Friday, in an op ed in the Wall Street Journal, I joined Catholic

and Protestant leaders in protesting a violation of religious freedom
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stemming from the Department of Health and Human Services’ new
directive obligating religious organizations employing or serving members
of other faiths to facilitate acts that those religious organizations consider
violations of their religious tradition. Later the same day, the administration
announced what it called an “accommodation™ not religious organizations
but rather insurance companies would be the ones paying for the
prescriptions and procedures that a faith community may find violative of its
religious tenets. This putative accommodation is, however, no
accommodation at all. The religious organizations would still be obligated to
provide employees with an insurance policy that facilitates acts violating the
organization’s religious tenets. Although the religious leaders of the
American Catholic community communicated this on Friday evening, the
administration has refused to change its position, thereby insisting that a
faith community must either violate a tenet of its faith, or be penalized.

What I wish to focus on this morning is the exemption to the new
insurance policy requirements that the administration did carve out from the
outset: to wit, exempting from the new insurance policy obligations religious
organizations that do not employ or serve members of other faiths. From
this exemption carved out by the administration, at least two important

corollaries follow. First: by carving out an exemption, however narrow, the
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administration implicitly acknowledges that forcing employers to purchase
these insurance policies may involve a violation of religious freedom.
Second, the administration implicitly assumes that those who employ or help
others of a different religion are no longer acting in a religious capacity, and
as such are not entitled to the protection of the First Amendment.

This betrays a complete misunderstanding of the nature of religion.
For Orthodox Jews, religion and tradition govern not only praying in a
synagogue, or studying Torah in a Beit Midrash, or wrapping oneself in the
blatant trappings of religious observance such as phylacteries. Religion and
tradition also inform our conduct in the less obvious manifestations of
religious belief, from feeding the hungry, to assessing medical ethics, to a
million and one things in between. Maimonides, one of Judaism’s greatest
Talmudic scholars and philosophers, and also a physician of considerable
repute, stresses in his Code of Jewish Law that the commandment to “Love
the Lord your God with all your heart” is achieved not through cerebral
contemplation only but also requires study of the sciences, and engagement
in the natural world, as this inspires true appreciation of the wisdom of the
Almighty. In refusing to extend religious liberty beyond the parameters of
what the administration chooses to deem religious conduct, the

administration denies people of faith the ability to define their religious
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activity. Therefore, not only does the new regulation threaten religious
liberty in the narrow sense, in requiring Catholic communities to violate
their religious tenets, but also the administration impedes religious liberty by
unilaterally redefining what it means to be religious.

Washington concluded his missive to the Hebrew Congregation of
Newport by saying: “May the children of the stock of Abraham who dwell in
this land continue to merit and enjoy the good will of the other inhabitants—
while every one shall sit in safety under his own vine and fig tree and there
shall be none to make him afraid.” Benefiting from two centuries of First
Amendment protections in the United States, the Jewish “children of the
stock of Abraham” must speak up when the liberties of conscience afforded
their fellow Americans are threatened and when the definition of religion
itself is being redefined by bureaucratic fiat. Thank you for the opportunity

to do so this morning.
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Chairman IssAa. And now the second Dr. Mitchell is recognized
for 5 minutes.

STATEMENT OF CRAIG MITCHELL

Mr. CRAIG MITCHELL. I have come to you today to express my
concerns not as a religious leader, but as an American. My father
served for 20 years in the——

Chairman IssA. Dr. Mitchell, you have a great voice, but I think
your mic isn’t on.

Mr. CrRAIG MITCHELL. Okay.

Chairman IssA. You were doing well without it, but not for the
folks that have to record. Thank you.

Mr. CRAIG MITCHELL. I come to you today to express my concerns
not an a religious leader, but as an American. My father served for
20 years in the U.S. Air Force. My stepfather served for 20 years
in the U.S. Air Force also. I served for 12 years as an Air Force
officer and obtained the rank of major in the Reserves. I swore my
brother in when he became an Active Duty second lieutenant. So
with all this, I have a very strong view of what it means to be an
American.

I do not object to this mandate upon health care only because it
is not consistent with my faith. No, I object to this mandate be-
cause it is not good for America. To be an American means that
we stand for the Constitution of the United States. The more that
we find out about this health care bill, the more we find out that
our Constitution has been violated.

I and many others swore to defend this Constitution against all
enemies, foreign and domestic, yet our elected officials have created
this health care nightmare that requires every citizen to buy med-
ical insurance, whether they want it or not. It is as if the commerce
clause did not even exist.

To be an American means that we stand for religious freedom.
This mandate is contrary to everything that I and every other per-
son who wore the uniform stands for regardless of what their faith
was. This is true of people who have no faith. It is inconceivable
to me and many others that such a bald-faced attempt to step on
the Constitution of this great country was even proposed. It is for
this reason that I traveled here today to make my objections
known.

I am a Southern Baptist minister and a professor of Christian
ethics. As such, I know the Baptists have stood at the forefront of
religious liberty. This goes all the way to Isaac Backus, Hezekiah
Smith and others who pushed for the freedom of religion.

When Thomas Jefferson talked about a wall of separation be-
tween church and state, he was opposing persecution of people for
their beliefs, but that is exactly what this mandate does. This man-
date in the name of health care seems designed to offend those who
have religiously informed moral sensibilities.

Simply put, this mandate forces people to violate their con-
sciences. A government that will force its citizens to violate their
consciences has overstepped a critical boundary. If the purpose of
government is to serve its people, then this rule is wrong. The ar-
guments used to defend this mandate are no different from the old
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argument that says we had to destroy the village in order to save
it.

It is the church that was responsible for the creation of hospitals.
The church is also responsible for much of the development of
health care. With this kind of history, it is ironic that religious or-
ganizations should have their rights crushed in the name of health
care. If this is allowed to stand, then there is nothing that the U.S.
Government cannot compel its citizens to do.

Explain to me how all of this is consistent with the American
ideal. On Friday, the President made some changes to the mandate
by having insurance companies pay for contraceptives and abor-
tions. As an economist, I know that a tax liability on either the
buyer or seller of a good will still be felt by the other. Con-
sequently, the requirement for insurance companies to pay for this
mandate will still be paid by their customers. In other words, this
solution does not in any significant way dodge the religious liberty
problems associated with this mandate because those in religious
institutions will still have to foot at least part of the bill. As such,
my religious freedoms are still being violated. If the President is
allowed to have his way, I and every other American will have no
recourse to address this egregious act.

As an economist, I also know that when the tax incidence is on
the supplier, that the cost of the good or service increases. The
President’s health care bill was sold with the idea it would cut
costs. We are finding thus far that it is becoming far more expen-
sive than it was originally planned to be. This latest wrinkle only
adds to the cost. In effect, it adds insult to injury, especially when
you consider that most religious institutions are self-insured.

In conclusion, this rule is wrong not just for religious conserv-
atives, it is wrong for all Americans, because it takes away the
freedom of the citizens while emboldening the Federal Government
to do whatever it wants. It is wrong because it violates the Con-
stitution. It is wrong because it violates religious liberty. It is
wrong because it forces people to violate their consciences. It is
wrong because it is more expensive. This ruling is just plain wrong
for America.

Chairman IssA. I thank the gentleman.

[The prepared stateme