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Mr. AKAKA, from the Committee on Indian Affairs,
submitted the following

REPORT

[To accompany S. 134]

The Committee on Indian Affairs, to which was referred the bill
(S. 134) to authorize the Mescalero Apache Tribe to lease adju-
dicated water rights, having considered the same, reports favorably
thereon without amendment and recommends that the bill do pass.

PURPOSE

The purpose of S. 134 is to authorize the Mescalero Apache Tribe
to lease certain adjudicated water rights.

BACKGROUND

The Mescalero Apache Tribe (the “Tribe”) owns water rights that
were adjudicated to it in State v. Lewis, 116 N.M. 194, 861 P. 2d
235 (1993). The Tribe and neighboring communities experiencing
water shortages have expressed an interest in leasing a portion of
the Tribe’s adjudicated water rights but lack the authority to do so.
The Indian Non-Intercourse Act! has generally been understood to
mandate Congressional Authorization for a tribe to lease its water
rights.2

NEED FOR LEGISLATION

Subject to certain limitation and conditions, S. 134 would author-
ize the Tribe to lease or otherwise transfer all or a portion of its

1Codified at 25 U.S.C. §177.
2See Felix Cohen, Cohen’s Handbook of Federal Indian Law, 1193 (Nell Jessup Newton, et
al. ed., 2005 ed. 2005).
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adjudicated water rights to third parties for use in the State of
New Mexico.

Permitting the Mescalero Apache Tribe to lease its adjudicated
water rights would be mutually beneficial to the Tribe and to non-
Indian communities facing water shortages by providing a mecha-
nism whereby such communities can gain access to water and by
which the Tribe may receive an economic benefit. The legislation
is consistent with a federal policy of respecting Tribal sovereignty
and enables local decision-making about the Tribe’s water re-
sources.

LEGISLATIVE HISTORY

On January 25, 2011, Senator Bingaman, for himself and Sen-
ator Udall of New Mexico, introduced S. 134 which was referred to
the Committee. On October 20, 2011, the Committee held a legisla-
tive hearing to consider S. 134 and other measures.

SECTION-BY-SECTION ANALYSIS

Section 1. Short title

The short title of the Act is the “Mescalero Apache Tribe Leasing
Authorization Act.”

Section 2. Definitions

This section defines the key terms in this Act. The defined terms
are “Adjudicated Water Rights,” “Secretary,” “State,” and “Tribe.”

Section 3. Authorization to lease adjudicated water rights

Section 3 states that the Tribe may lease, enter into contract
with respect to, or transfer to another party, any or all of the adju-
dicated water rights; must comply with all state laws with respect
to leasing or transferring the water rights; and may not perma-
nently alienate any of the adjudicated water rights.

Section 3 further states that the Secretary of the Interior shall
not be liable for any loss or detriment resulting from a lease, con-
tract, or other arrangement entered into pursuant to this section;
that the authority under the Act satisfies the Indian Non-Inter-
course Act (25 U.S.C. 177); and that non-use by a lessee or con-
tractor will not result in a forfeiture, abandonment, relinquishment
or other loss of the Tribe’s adjudicated water rights.

COMMITTEE RECOMMENDATION AND TABULATION OF VOTE

In an open business meeting on June 28, 2012, the Committee
on Indian Affairs, by voice vote, adopted S. 134 and ordered the bill
reported to the Senate, with the recommendation that the Senate
do pass S. 134 as reported without amendment.

COST AND BUDGETARY CONSIDERATIONS

The following cost estimate, as provided by the Congressional
Budget Office, dated July 10, 2012, was prepared for S. 134:



U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, July 10, 2012.

Hon. DANIEL K. AKAKA,
Chairman, Committee on Indian Affairs,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for S. 134, the Mescalero Apache
Tribe Leasing Authorization Act.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Martin von Gnechten.

Sincerely,
DouGLAS W. ELMENDORF.

Enclosure.

S. 134—Mescalero Apache Tribe Leasing Authorization Act

S. 134 would authorize the Mescalero Apache Tribe of New Mex-
ico to enter into a lease or other temporary conveyance of its water
rights for up to 99 years. The bill would prohibit the Mescalero
Apache Tribe from permanently forfeiting their water rights.

Based on information from the Department of the Interior, CBO
expects that the legislation would have no significant impact on the
agency’s administrative costs. S. 134 would have no effect on direct
spending or revenues because any income resulting from additional
leases would be paid directly to the Mescalero Apache Tribe. There-
fore, pay-as-you-go procedures do not apply.

S. 134 contains no intergovernmental or private-sector mandates
as defined in the Unfunded Mandates Reform Act and would im-
pose no costs on state, local, or tribal governments. Enacting this
legislation would benefit the tribe.

On October 31, 2011, CBO transmitted a cost estimate for H.R.
1461, the Mescalero Apache Tribe Leasing Authorization Act, as or-
dered reported by the House Committee on Natural Resources on
October 5, 2011. The two bills are similar and the CBO cost esti-
mates are the same.

The CBO staff contact for this estimate is Martin von Gnechten.
The estimate was approved by Peter H. Fontaine, Assistant Direc-
tor for Budget Analysis.

REGULATORY AND PAPERWORK IMPACT STATEMENT

Paragraph 11(b) of rule XXVI of the Standing Rules of the Sen-
ate requires that each report accompanying a bill to evaluate the
regulatory and paperwork impact that would be incurred in car-
rying out the bill. The Committee believes that the regulatory im-
pact of S. 134 will be minimal.
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EXECUTIVE COMMUNICATIONS

The Committee has received no communications from the Execu-
tive Branch regarding S. 134.

CHANGES IN EXISTING LAW

In compliance with subsection 12 of rule XXVI of the Standing
Rules of the Senate, the Committee finds that the enactment of S.
134 will not effect any changes in existing law.

O




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /OK
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
    /Arial-Black
    /Arial-BlackItalic
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMT
    /ArialNarrow
    /ArialNarrow-Bold
    /ArialNarrow-BoldItalic
    /ArialNarrow-Italic
    /ArialUnicodeMS
    /CenturyGothic
    /CenturyGothic-Bold
    /CenturyGothic-BoldItalic
    /CenturyGothic-Italic
    /CourierNewPS-BoldItalicMT
    /CourierNewPS-BoldMT
    /CourierNewPS-ItalicMT
    /CourierNewPSMT
    /Georgia
    /Georgia-Bold
    /Georgia-BoldItalic
    /Georgia-Italic
    /Impact
    /LucidaConsole
    /Tahoma
    /Tahoma-Bold
    /TimesNewRomanMT-ExtraBold
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /Trebuchet-BoldItalic
    /TrebuchetMS
    /TrebuchetMS-Bold
    /TrebuchetMS-Italic
    /Verdana
    /Verdana-Bold
    /Verdana-BoldItalic
    /Verdana-Italic
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.00000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.00000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata pogodnih za pouzdani prikaz i ispis poslovnih dokumenata koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [600 600]
  /PageSize [612.000 792.000]
>> setpagedevice


		Superintendent of Documents
	2022-02-01T14:13:44-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




