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CLASS ACTIONS SEVEN YEARS AFTER THE
CLASS ACTION FAIRNESS ACT

FRIDAY, JUNE 1, 2012

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 9:30 a.m., in room
2141, Rayburn House Office Building, the Honorable Trent Franks
(Chairman of the Subcommittee) presiding.

Present: Representatives Franks, Chabot, King, Nadler, Conyers,
and Scott.

Staff Present: (Majority) Zachary Somers, Counsel; Sarah Vance,
Clerk; (Minority) Heather Sawyer, Counsel; and Veronica Eligan,
Professional Staff Member.

Mr. FRANKS. Good morning to everyone. I appreciate the wit-
nesses being here, those in the audience, and the Members.

Without objection, the Chair is authorized to declare the recess
of this Committee at any time.

In 2005, Congress passed the Class Action Fairness Act, or
CAFA as it is commonly known, and President Bush signed it into
law. The bill was introduced by Mr. Goodlatte in the House and
Mr. Grassley and Mr. Kohl in the Senate and received strong bi-
partisan support in both chambers. Seven years have passed since
then and, as the primary Subcommittee with jurisdiction over civil
justice reform, I think it is time to take a look at how CAFA is
working. So I have called today’s hearing to examine what has
worked, what hasn’t, and to see what Congress may have missed
when it wrote CAFA.

The class action is a mechanism designed to allow injured parties
to join together with others who have suffered the same harm
when their claims are not large enough to make pursuing them in-
dividually cost-efficient. If used properly, class actions are a valu-
able tool in our system of justice, but they are only beneficial when
redress of actual injury suffered by class members is the priority
of the litigation. However, in recent years, class actions have been
used with increased frequency and in ways that do not promote the
interests they were intended to serve.

CAFA was designed as a balanced approach to address some of
the most egregious problems in class action litigation. The act was
not intended to be a panacea that would correct all issues with
class action litigation. Rather, its goals were to promote fairness,
ensure that interstate class actions are tried in Federal court, and
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establish new protections for consumers against abusive class ac-
tion settlements.

In many ways, the act has been highly successful at achieving its
goals. Nationwide class actions are now more regularly filed in
Federal court and defendants can now more easily remove these
class actions from State to Federal court. CAFA has also been suc-
cessful at placing coupon settlements, in which the class members
are compensated in near-worthless coupons, under increased scru-
tiny.

However, despite CAFA’s successes, many observers have con-
cluded that some Federal courts have failed to follow congressional
intent in applying the statute. This has allowed plaintiffs’ attor-
neys to develop new tactics to get around some of CAFA’s provi-
sions in ways that have undermined the goals of Congress.

Additionally, other legal commentators have raised concerns
about abuses that CAFA did not address. One of the problems that
has emerged since CAFA’s enactment is a new form of forum shop-
ping. Whereas prior to CAFA plaintiffs’ attorneys filed suit in what
were perceived to be the most favorable State courts, after CAFA
it appears that attorneys are choosing to file class actions in cer-
tain Federal appeals circuits due to a favorable circuit precedent.
This is a troubling trend considering that Federal law is supposed
to be applied uniformly throughout the country.

This nonuniform application of the law has cut against congres-
sional intent that interstate class actions be tried in Federal court
and has led to attempts to game the system. For instance, certain
Federal appeals circuits have allowed plaintiffs’ attorneys to avoid
Federal jurisdiction by putting the burden on the defendant to

rove to a, “legal certainty” that the damages at issue exceed the
55 million jurisdictional minimum. Defendants are obviously reti-
cent to prove the plaintiff’s case on damages to a legal certainty.

In other cases, plaintiffs’ attorneys have been permitted to avoid
CAFA’s requirements by splitting mass actions into groups of 99 or
fewer plaintiffs to avoid CAFA’s requirement that mass actions
with 100 or more plaintiffs be tried in Federal court.

Additionally, although CAFA did restrict coupon settlements in
many class actions, an equally egregious replacement has emerged:
cy-pres settlements. In these cases, an uninjured third-party with
no connection to the litigation, usually a nonprofit organization, is
awarded money as part of a settlement because it would be too dif-
ficult or costly to identify alleged victims. These settlements
present a whole host of problems, not the least of which is that
they almost certainly violate the Constitution’s Article III “case or
controversy” requirement.

Now, these, I am sure, are just a few of the problems that have
emerged since CAFA was enacted 7 years ago. Although I believe
that CAFA has been a success overall, I hope that through this
hearing we can examine what improvements may be needed to en-
sure that this system is functioning as it should. We must make
sure that the rules governing class actions are fair to both plain-
tiffs and defendants and that they comply with the dictates of Arti-
cle III of the Constitution.

And, with that, I would now yield to the Ranking Member of the
Subcommittee, Mr. Nadler, for his opening statement.
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Mr. NADLER. Thank you, Mr. Chairman.

At the start of the 109th Congress 7 years ago, Republican lead-
ership made the Class Action Fairness Act one of their top legisla-
tive priorities. Having failed to pass similar legislation in prior
Congresses, they wasted no time after taking control of both houses
in the November 2004 elections. Republicans introduced a bill on
January 25, 2005, rushed it through both chambers, and got it on
the President’s desk for signature 24 days later. They moved so
fast that the Committee report, upon which many defendants rely
in making removal arguments to the courts, was not even filed
until 10 days after the bill had been signed into law.

CAFA’s proponents claimed that the law was needed to stop
plaintiffs’ lawyers from bringing class actions to State courts
known to be hostile to defendants, particularly out-of-State defend-
ants, and then leveraging those cases to force large settlements.
Never mind the many State class actions have uncovered signifi-
cant corporate wrongdoing, vindicated protections provided under
State law, and compensated victims. It was, after all, State class
actions that finally uncovered years of corrupt practices in the to-
bacco industry, including its promotion of addiction through manip-
ulation of nicotine levels and efforts to recruit teenage smokers.
These class actions required the tobacco industry to pay $200 bil-
lion for the public health disaster caused by smoking, dismantled
certain industry groups that had spearheaded the industry’s public
disinformation campaigns, and banned certain forms of advertising
and marketing.

State class actions have similarly uncovered contamination of
groundwater that cause certain forms of cancer, fraudulent pricing
practices and misleading advertising by drug companies, and pred-
atory payday lending practices. Lawsuits asserting State common
law tort and fraud claims and seeking the protection of State con-
sumer and environmental laws have resulted in much needed re-
form of corporate practices and have compensated those harmed by
corporate wrongdoing.

Despite these benefits, CAFA’s proponents unquestionably
sought to discourage class actions altogether by funneling them
away from State courts into the Federal courts, where it was be-
lieved that Federal judges would be reluctant to certify classes and
would prove more favorable to defendants. Seven years later, CAFA
certainly appears to have achieved its core goal of removing class
actions from State to Federal courts. Studies undertaken on behalf
of the Federal Judicial Conference, for example, show that the
number of class actions either removed to or filed originally in Fed-
eral court have greatly increased since CAFA’s passage.

These empirical studies tell us nothing about whether CAFA has
had an overall positive or negative impact on the enforcement of
legal rights, access to the courts, or the just, speedy, and inexpen-
sive resolution of class actions.

Kevin Clermont and Theodore Eisenberg, professors of law at
Cornell University, studied Federal court decisions involving CAFA
and concluded that the law has “produced a lot of litigation in its
short life,” mostly over questions regarding who bears the burden
of proving removal or the law’s effective date, and that “most of
this litigation has been socially wasteful.”
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I would ask unanimous consent to submit their article, “CAFA
Judicata: A Tale of Waste and Politics,” for the record.

Mr. FRANKS. Without objection.

Mr. NADLER. Thank you.

[The information referred to follows:]
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what is now ¥155628 U.5.C. § 1712, Congress raivheted up the judicial scrutiny applicable 1o o federal CAFA or non:
CAFA class action's settlement terms thar provide for recovery of discount coupons by class members.

“lore impartant for present purposes was the Act's expansion of federal subject matter jurisdiction for class actions or
mass actions [FN3| that were commenced on or after the enaciment date. In 28 U.S.C. § 1332(d), Congress bestowed ori-
ginal jurisdiction on the federd] disrict courts for sizable multistate class actions, generally those in which #1337 ihe
plaintiff class contains at least 100 members and their claims aggregated together exceed 35 million, exclusive of interest
and costs. The Act does not require complete diversity, but rather minimal diversity, which means that only one member
of the class must differ in citizenship from any one defendant:

(2) The district courts shall have original jurisdiction of any civil action in which the matter in controversy ¢x-
ceeds the sum or vaiue of 5,800,000, exclusive of interest and costs, and is a class action in which --

(A) umy member of a class of plaintiffs is a cilizen ol @ State different from any defendant;

(B} any member of a class of plaimiffs s a foreign state or a citizen or subject of a foreign state and any de-
fendant is a citizen of a State; or

(C) any member of a class of plaintiffs is a citizen of a Statc and any dcfendant is a foreign state or a citizen or
subject of a foreign state. [FN6]

This jurisdiction, by a bewilderingly complicated qualitication in subsection (4} of 28 11.8.C. § 1332(d), does not ex-
tend either to a class action in which two-thirds or more of the plaintiff members are citizens of the state where the action
was filed and {he primary defendants are also locsl cilizens {he "home state™ exezption) or to & vlags actign in which
there are certain other markers of localism (the “local controversy” exception}. Under subsection (3}, if that fractian falls
between one-third and two-thirds, and if the primary defendants are cilizens ol the state where the action was filed, the
district court may discretionarily decline jurisdiction over what it sees as an essentially local case. The statute goes on to
carve out other cases fram federal jurisdiction in subsection (5)(4) (certain actions where the primary defendants are
governmental) and subsection () (certain sceuritics and corporate aclions).

n 28 U.5.
logal federal district court--but only, as ene presumes in accordance with the clear legislative histery despite the absence
of appropriate statutory wordiog, it the action would be within the original federal jurisdiction of § 1332(d). The statute
gocs on le say that the removing defondunt can be v local ¢itizen and need not scck the consent of the other defendants.

§ 1153, Congress further provided that any defendant can remove a class action from state court 1o 1he

#1558 Upon cnatctment, all sorts of legal skirmishes und inferpretive problams abviously Tay ahead for the parties and
the courts: What was the meaning of “primary defendants” and the related formulations? Hew would the one-third and
two-thirds numerical tests work, especially for ill-defined classes? More problems lay beyond the words of the statute,
including choice of faw [FN7] and venue. [FM8] In fact, the Act has already generated much litigatian on some ather
questions, especially on the Act’s effective date and threshold jurisdictienal questions, including the burden and standard
of proof. We wanted to systemalically explore that case law.

1I. Methodology

Our technique was to apply the search term “(class action faimess act” or cafz) & da(aft February 17, 2005 and bef
August 18, 2007)” in Westlaw's U.S. District Court Cases (“dot”} and U.S. Courts of Appeals Cases {“cta™) databases.
Those dulubases contain the apinions, published in print or online, of the federal district courls and conrts of appeals, 1o
spectively.

Tn many situations, empirical research limited to published opinions is dangerous. To begin with, judicial decisions

© 2012 Thomson Reuters. Mo Claimn 1o Orig. US Gov. Works.
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reprasent nnly the *1559 very tip of the mass of grievances, and it is sometimes lough W mnfer (rom that tip ruths about
the underlying mass of disputes or what lies below the disputes. [FN9] More to the point, a rather small percentage of ju-
diciai decisions appear as published opinions. [FN10]} Those published *1560 opinions are, in fact, a skewed sample of
judicial decisians. [FN11] Nonetheless, here we want to see how (he courts huve treated CAFA ax a matter of doetrine.
Published opinions are the decisions that move the law. Accordingly, published opinions are exactly what we wish to ex-
AMme,

This Westlaw search yielded 382 fedesal district courl published opinions und 63 court of uppeals published opinions.
{FN12] There is our first interesting result: CAFA has produced a lot of cases. [FN13] For comparison purposes, an ana-
logous search for the Private Securities Litigation Reform Act of 1995 [FN14] yielded {54 federal districi court opinions
and 14 court of appeals opinians in its first two and a half years of existence; lor the Securilics LitifHD] #1361 gation
Uniform Standards Act of 1998, [FN15] the numbers were 41 and §; and for the Multiparty, Multiforum Trial Jurisdic-
tion Act oi 2002, [FN16] the numbers were 4 and 1. CAFA's expansion of the right to appeal immediately from orders
granfing er denying remand [FN17} might explain the larger number of court of appeals decisions, bt the number for the
district courts, at least, suggests that CAFA, with its wider applicability, made a bigger splash. Relatively and absclutely,
CAFA haz already generated an impressive hillock of case law. |[FN18]

Of caurse, not all of the CAFA opinians turning up in our search were consequential treatments. Reading the cascs
revealed the references to CAFA to be inconsequential in about half of the opinions (in same, “CAFA” was used to refer
10 the Criminat Aclivity Forfetlure Act, Christians Aguinst Family Abuse, or Citizens Against Forced Annexation). So,
we decided to reject any apinion that mentioned CAFA as an aside, but to include it if the court Tesolved, no matter how
casily, a Class Action Fairness Act point disputed by the parties. Only 182 of the district court opinions were relevant in
this sense. with 200 irrelevant, On the court of appeais [runl, 44 were relevant, 19 not. [FN19]

Working with this residus of velevanl opinions, we coded them. We coded for alb the different types of disputes
{bolded above} that could arise in construing CAFA. And we coded for many bther things, including court (and its
weighted case filings per authorized judgeship [FM20]), judge (and the judge's gender, birth year, cenlirmation year,
#1562 and party affiliation [FMN21]), subject arga of ¢laim, certification status, [FN22] deeision date, who won the de-
cision, and whether the decision was receptive or resistant to CAFA. [FN23]

T, Ohservations

A Nature of Cases

In 91% of our district court CAFA cases, removal breught the case to federal court. The percentage has declined only
slightly over the years, coming in at 94% in 2085, 98% in 2006, and 90% in 2007.

These figures appear to clash with the recent results of the Federal Judicial Center (FIC) concerning the impact af
CAFA on federal filings through June 2¢06. {FN24] It concluded that CAFA had approximately doubled the number of
diversity class actions, with the annual increase comprising between 300 and 400 vuses, |[FN25] Aboul three-quarters of
the increase in cases primarily asserted state-law contract (including insurance) claims or fraud claims. [FN26] More
startling, uboul three-quarters of the increase consisted of original federal filings, rather than removed cases. Both remov-
al and original cases spiked right after enactment, but removal then faded and original cases climbed. The FIC authors
theorized that

€ 2012 Thomson Reulers. Mo Claim ta Orig. US Gov. Works.
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*1563 [4]s removal becomes more predictable, plaintiff attorneys might decide o file avtions inbtially in fed-
eral court to avoid the costs and delays associated with removal. . .. In that way, plaintiff atterneys retain a choice
of Forum at least to the extent that, in a given case, jurisdictiun ard venue ruies allow filing in more than onc fed-
cral forum. [FN27]

However, our data do not necessarily conflict with the FIC study. Probably the difference shows merely that amang
CAFA class acrions, removed cases arc the onzs generating pilched baltles und hence published opinions, and capecially
opinions that expressly mention CAFA. The difference between the two studies thus may reflect the danger of relying
only on published cases to get a picture of what is really happening on the ground. [FN28]

The reader must therefore bear in mind that our study features memorable threshold battles. Meanwhile, the FIC is
telling us that practitioners may be sseing a lot of cases proceeding direetly to strugples over certification and the merits,
without any meaningful pause at the threshold. The result would be that our impression of CAFA litigation would differ
from soms practitioners'. Neverthelkess, our skewed sample of published opinions still holds some lessons for those prac-
titioners.

On the one hand, if certain plaintiffs' decisions to institutc suit in federat court have resulted in less litigation aver
threshold issues, while by contrast those other plaintiffs who choose to file in state court are running into a pretty high
number of threshold battles, then we coubd suggest that those who voluntarily choose to file suit in tederzl court have en-
gaged in sound strategic decision making, at least in terms of reducing litigation costs and time delays.

On the other hand, these immediate savings might turn out not to be worth it. If the state court plaintiffs are actually
winning a good sharc of the CAFA battles und getling reinanded, while in the cases that stay in federal court the lederal
judges turn out to be more parsimonious with certification and possibly more unrcceptive on the merits than some state
judges (as defendants and lawmakers theught they would be [FNN29]), then the short-term gain of avoiding the threshold
*1564 struggles by just suing in federal oyrt might constitute a foolish cconowmy.

Tn any cvent, the clection of federal vourt by ouly seme plaintiffs creates a selzction cffect. Plaintiffs who are mure
squarely within the reach of CAFA presumably would tend ta choose federal court. Unless defendants become more se-
lective in choosing which state court cases to remave, the plaintilfs' selectivity wilk raise the plaintiff win rate in battes
over entry to federal court,

Table 1: Number of Published District Court CAFA Opinions from: Febroary 2005 to August 2007, by Primary Sugjcct

Aren
Subject Area 2005 2006 2007 Total
Contract 28 23 23 74
Tort I 17 10 28
Insurance 11 19 11 41
State fabor Jaw 3 8 3 14

2012 Thomson Reuters. »o Claim te Orig. US Gov. Works.
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Other subjects 9 12 4 25

Total 52 79 51 182

Table 2: Number of Published Court of Appeals CAFA Opinions from February 2005 to August 2007, by Primary Sub-

ject Area

Jubject Arca 2005 . 2006 2007 Tatal
Contract 4 12 2 18
Tort 1 6 4 It
Insurance 1 4 2 7
State labor law 2 3 2 7
Other subjects 1 0 0 1
Total 9 25 10 44

#1565 As to the nature of the claims involved, the cases in our database overwhelmingly involved state law and, in-
deed, were mestly contract (including imsurance) cascs. [FN30] The other moteveorthy lesson of the data underlying
Tables 1 and 2 is that the total number of published cases. once they got going, has remained relatively steady over time.
Note that 2006 is our only complete calendar year, so the midway peak is an illusion.

B. Nature nf Issues

Many of these CAFA cases involved transitional problems, which a more ¢arefully drafted statule vould have
avoided. This sloppy dratting {FN31] created a Jot of unnecessary social friction and costly litigation by not foreseeing
things like effective-date probtlems. We can show ihis by cxumining more closcly the nature of the CAFA issues the
courfs were deciding,

Most of the carly disputes aver CAFA invalved effective-date questions [FN32]--with jurisdictional issues coming in
second, but finishing strong. [FN33} The numbers for “other issue” are low; they proporiionately 1566 increase for the
appellate decisivns only because some difficult questions of appellate jurisdiction fall into this category. [FN34] Incid
entally, the numbers in Tahles 3 and 4 add up ta more than the total number of opinions, because a single opinion can de-
cide multiple issues.

*1567 Table 3: Numbcer of Published District Court CATA Cpinions from February 2005 to August 2007, by Multiple

i€ 2012 Thomson Reuters, No Claim ta Orig. US Gov. Works.
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Disputed Issue
Effective due

District court juris-
dictional provisions

Jurisdictional bur-
den and standard

Other issues

Total

2005

a5

64

10

Disputed Tasucs

2006

37

43

106

2007

59

Page 7

Total

94

33

Table 4: Mumber of Published Court of Appeals CAFA Opinions from February 2005 to August 2007, by Multiple Dis-

Disputed Issue

Effective date

Diistrict court jusis-
dictjonal provisions

Jurisdictional bur-
den and standard

Other issues

Total

2005

puted Issues

2006

2007

20

Total

22

74

We realize that a democratic pelitical system will sometimes yield vague and ambiguous statutes, and that the courts
are used to working with them., So CAFA is far (rom unique in creating wastelul litigation. Nonctheless, Congress did an
espenially poor job here on a predictably impartant subject, despite spending eight years in the drafting process. The res-
ult has been much more social waste dus to CAFA than to comparable statures. And that waste will-- ironically—-offset
any of the benelils that CAFA's supporters were attempting to create by corralling “wasteful” class action litigation.

© 2012 Thomson Reuters. Mo Claim to Orig. US Gov. Works.
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Still, however wasteful it otherwise was, this flovd of CAFA litigation has at leust munaged (o shed some light, atbuit
of variable intensity. Two examples illustrate the different contributions the courts have made. First, the burden of proof
on jurisdiction is a malter that CAFA Itself failed o treat, even though its legislative history muddied the question. The
result was a lot of litigatian attempting to produce clarification just to get us to a point from which the statute counld have
#1568 started. [FN33] Second, the standard of proof on jurisdiction has been a longstanding problem, albeit a finer tech-
nical poirt that Congress--mote understandably--completely ignored. This issne has produced much tess litigation, which
has not managed to move the dispute toward resolution. We should expand on both issues.

. Burden of Praof

A freguent point of contention in CAFA cases has been the determination of who hears the burden of proof on juris-
diction when the defendant removes: the plaintiff who brought suit or the defendant who invoked federal jurisdiction.
The hurden-of-proof question generated 32 disputes in our district court cases and 11 in our court of appeats cases. In
conformity with the eraditional rule, consensus under CAFA has settled on imposing the burden for jurisdictional require-
ments, |F~36] as opposed to exceptions, |[FN37] on the removing detendant. The most recent of our set of appellate
opinions an this paint, by the Eleventh Cirenit in Lowery ¥. Alabama Power Ce., cxplained it this way:

Under this traditional rulz, the defendants, having removed the casc to the district court, would bear the bur-
den of establishing the court’s jurisdiction. The defendants contend, however, that this traditional rule frustrates
CAFA’s motivating congressinnal purpesc of cxpanded access to the federal courts. . ..

The uncertainty surrounding the burden of proof in CAFA cases arises not from the text of CAFA itself-
-which is sifent on the mattec--bul [rom a few disceste excerpis of the statute's legislative history. . ..
Although several district courts have followed this apparent congressional intent in shifting the burden of
proct onto the plaintiff, the courts *1569 of appeals have been reluctant to make the shift from such a
“longstanding. near-cananical rule.” We have recently joined the Second, Third, Seventh, and Minth Circuits in
following the settled practice of placing the burden of proof on the remaving [CAFA] defendant. [FN38]
- Stundurd ol Proof

=]

The second issue, the standard of proof, is more difficult, but only 5 of our district cases and 9 of our appellate cases
addressed it. [FN39] The context was almost always a dispute about jurisdictional amount upon removal. Nevertheless,
the cases split dramatically.

a. Non-CAFA Cases .

The background on this latter issue is that under the prevailing St. Paul test of “legal certainty,” for the plaintiff to
satisfy the jurisdictional amouet requirement for original jurisdiction in a diversity case when the complaint pleads a
claim for more than £75,000, the plaintiff need show only a legal possibility that the judgment could exceed $75,000 un-
der the applicable law if the plaintiff were to prevail. [FN40] The plaintift can pass this test easily, especially in unliquid-
ated tort cases, becanse jurisdiction will exist even though a recovery over $75,000 is, on the facts, highly unlikely. that
is, because the jurisdictional amount and the merits averlap, courts do not apply the preponderance standard that is usual
for issues of pure jurisdiction but instead ask for no more than a very modest factual showing to establish jurisdiction:
the plaintiff can rebut legal certainty by astablishing merely a legal possibility or, in other wards, hy establishing that a
reasenable factfinder could award more than the jurisdictional amount. T sum, the jurisdictional-amount test, as applied
to the damwages that might be recovered, is actually a prima facic standard of proof that in sssence requires a factual
showing of a reasonable possibility of exceeding the floor amount. [FN41]

However, for the defendant te remove on the basis of diversity, when the plaintiff did not plead any amount or
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pleaded §75,000 or Jess, and did not make a binding disclabmer of damages in excess of *1570 $75,000, the defendant
bears the burden--but the showing required of the defendant has remained unclear. [FN42] In almost all courts the stand-
ard is high, but it ranges fram requiring the delendant Lo show a legal certainty thar recovery, if there is one, will excead
§75,000, [FN43] down the step-scale of probability [FN44] to requiring a showing that more likely than not any recovery
will exceed $75,000. {FN45] Some courts have *1571 required less, such as a substantial possibilicy [FN46] or a reason-
able possibility, [FN47] but such authority is relatively scanty and shaky. OF late, the courts, and capeeially the appellue
courts, [F¥48] markedly appear to be converging on the prependerance-of-the-evidence standard, which requires a more-
fikely-than-not showing. |FN49] This still-tough approach *1572 against remuval jurisdiction is seemingly incongruent
with the anything-goes flavor of the St. Paul test for original jurisdiction.

b, CAT'A Cases

If anylhing, the CALIA cases have added to the confusion. The Eleveath Circuil in Luwery [FN30J followed its non-
CAFA precedent [FN51] to apply the preponderance standard. Curiously, on this particular issue, the court did not cite
another panel's earlisr CAFA decision (hat had applied the preponderance standard. [FN52] Strikingly, however, the
Lowery court all bur ridiculed its own approach:

Therz is a unique tersion in applying a fact -weighing standard 1o u [ict-free context. . . .

... We note, howaver. that in situations lke the present one--where damages are unspecified and only the
bare pleadings are available--we are at a loss as to how to apply the preponderance burden meaningfully. . . .

.- Regardless, our precadent compels us te continue forcing this squarc pry intu a round hole, {IFNS3] In-
sightfully, the court suggested that the “unabashed guesswork™ in the search for a “readily deducible” amount
might in effect push the actual standard toward the higher legal-certainty standard. [FN34]

Similarly, a district conrt in the Sixth Circnit ruled that “CAFA docs not alter” the problem, and so it applied its non-
CAFA precedent in suppert of the preponderance standard. [F55] The Second Circuit did #1573 the same, without dis-
cussion. [FN56] The Fifth Circuitl did too, but in a different context. [FN37]

‘I'he ‘Third Circuit in Morgan [FN58] also lollowed its non-CAFA precedent, [FN39] but this preccdent mcant # legal-
certainty standard. Althousgh one of its district courts had earlier fourd the ¢ircuit law on the precise point to be unsettled
[FN60] and the Morgan court spoke with little clarity, another district court in the circuit later read its words to mean
“that the Defendants must prove the requisite amount in controversy, $5 million, to 4 legad cerluinty,” [FN61]

“ew complications, however, arose in the Ninth Circuit. In Lowdermilk, its most recent CAFA case on the pein in
our dataset, the Ninth Circuit abandoned its allegiance in non-CAFA cases to the preponderance standard, deciding in fa-
vor of the legal-certainty test for CATA cases. [FN§2] The Lowdermilk court stressed the limited nature of federal juris-
diction and the ideca that Lhe plaintill is master of the complaint. [FNG3] But the holding may be limited to the facts of
that case, wherein the plaintiff pleaded damages below the jurisdictional amount. Shortly before, another panel had ap-
plied the prepondarance standard in a CAFA casc in which the pluintifl's complaint did not specify damages. [FNG4]
Some earlier non-CAFA cases had also distinguished hetween the plaintiff's not pleading damages and the plain[HD]
*1574 tiff's pleading less than the jurisdictional amaount. [FN63] And subsequently the Ninth Circuit did try te limit Low-
dermilk 1o CA¥A cases in which the plaintiff's complaint ¢learly spevified inadequate damages. [FN66]

Finally, the Scyenth Circuil adopted a complicated standard in Brill, the only onc ol these CATA cuses to develop a
standard that upheld federal jurisdiction. [FN67] The Brill court seems to have required merely as a burden of production
that the defendant show by a preponderance that the claim exceeded the jurisdictional amount. At the same time, the
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court said that this showing would sustain federal jurisdiction unless the plaingiff conld cotme back (o show Lo a legal cer-
tainty that the claim did not meet the jurisdictional amount. The court's motivation to complicate matters was the usual
concern with the difficulty of applying # factual standard to an undcveloped factual record. Some earlier non-CAFA
cases had deployed the same hurden-shifting approach. [FN6&]

¢. Optimal Appreach

The messy CAFA cascs at least generate an incentive to rethink the whole problem of measuring jurisdictional
amount upon removal. To begin, courts seemn to find it alf too natural to invoke the phrase “legal certainty,” because the
Supreme Court in St Paul enshrined that phrase as the very permissive test for the plaintiff's invocarion of original juris-
diction. [FN69] Upen the defendant’s invocation of removal jurisdiction, however, the phrase hecomes ambiguous, with
possible meanings spread across three major camps:

1.At ane extrems, “legal certainty” could mean by direct analogy that the defendant has to shew merely a reasonable
possibility that the jurisdictional amount exists. In ether words, whoever invokes federal jurisdiction, be it plaintifT or de-
fen[HD1 *1575 dant, has to show only a possihility of heing right ahout the jurisdictional amount., This approach treats
plaintiffs and defendants equaily, [FN70] and it somewhat curtails plaintitfs' tactical abuse in provisionally making law-
ball claims to preclude rernoval. [TN71] Tlowewver, it makes no sense to allow the defendant to disladge the plaintiff from
state court on as minimal a showing as that required by St. Paul for a plaintill to invoke [ederal jurisdiction; under the
prevailing philosophy of jurisdiction, more should be required to dislodge a party from a proper court than is initially re-
quired to invoke jurisdiction.

2. Accordingly, most courts applying “legal certainty” have jumped to the other extrems, converting the phrase to
mean that the defendant must show a virtual certainty that the jurisdictional amount exists. Part ol the reuson lor this con-
versinm might ke semantic, in that the phrase “legal certainty” carries its own impefus to mean what it says and thus im-
pose a very high standard rather than a very low standard. Another reason was that this removal issue arose in an era dif-
ferent from St Paul's, at & time when enforcing limits on access to the overwarked federzl courts (especially on the basis
of diversity) was quite appealing. [FN72] In any event, the conversion is not necessarily illogical in relation to St. Paul:
under this approach, for both eriginal and removal jurisdiction, the plaintifl, us master vl forum-choice, gets his or her
way if there is 2 possibility that his or her position en jurisdictional amount is correct.

3.Many courts da not feel limited to thesc two choices. Given the stark choice that the phrase “legal certainty”™ offers
between a pro-defendant appreach and a pro-plaintiff approach, most circuit courts in non-CAFA cases have succumbed
10 the allure of compromise. [FN73] And of course the phrase “prepouderance of the evidenee™ 1s also in the air, breause
it is the *1576 usual standard of proof, including for jurisdictional issues that do not averlap the merits. [FN74} Here,
however, any sort of preponderance standard cannot escape the central incoherence caused by applying a fact-weighing
standard to an undeveloped facmal racord.

We see this incoherence us a mujor urgumnent ugainst any middle standard, such as a preponderance approach. Al-
though courts are fairly adept at applying the legal-certainty standard without full discavery and without an evidentiary
hearing (such as on motions for summary judgment), courts find curtailing the epponent's procedural opportunities for
factual development to become more questicnable as the standard moves from a legal-cortainty extreme toward the
middle standard of preponderance. Moreever, a middle standard would, in theory, more often necessitate jurisdictional
dismissals during or after trial, when the facts pert better developed. These dilficulties are huge. JFN73]

The CAFA appellute cases are picking up on this incoherence. Lowery, Morgan, Lowdermilk, and Brill all express
some degree of repulsion from factuz] standards and therefore incline toward returning to a legal-certainty approach--and
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because of the aforementinned weight of authority and policy arguments, these four cases mostly lean toward the more
demanding of the two versions of the legal-certainty test. Indeed, that workable legal-certainty test, under which the de-
fendant must show to a virtual certainty that the jurisdictional amount exists, has prevailed in many district courts and in
at least one circuit court for non-CAFA cases. [FN76]

We find the major argument for the demanding legal-certainty test lying in the often-overlooked fact that the courts
here are engaged not in some commen-law endeaver but in construing the removal statutes. [FN77] The purpose of those
slututes is nol to (aver defendants blindly but to cven things up somewhal by giving them the delimited power, *1577 in
some but not alf circumstances, [FN78] to counter a plaintiff's choice of state court for a suit that is within federal juris-
diction. The main thrust of the statutes, then, was to tie the scope of remaval jurisdiction to the scope of original jurisdic-
tion, [FN79] Accordingly, any policy arguments about helping or hindering defendants are secondary to arguments bascd
on the relative scope of removal and original jurisdiction. More particularly, under the statutes, the defendant can remove
only if tha suit, us put forward by the plajutiff, is necessarily within the federal jurisdiction. The plaintill'is master of the
complaint, and so can refuse to plead a federal question or to demand in excess of the jurisdictional amount. [FN80] The
plaintiff can thereby defeat removal, unless a federal question is necessarily in play, such as through preemption, [FN21}
or unless the demanding legal-certainty tzat certifics thut more than $75,000 is necessarily at stake. Any less-demanding
test for jurisdictional amaunt, like the preponderance approach, means that defendants could remove suits that are not
within federal eriginal jurisdiction and thus violatc the most basic theme of the removal statutes.

*1578 Therelore, the best appraach in general, and cven more so for CAFA cuses where the question i5 new and
where defendants' abuse is especially problematic, is to require that the removing defendant show to a legal certainty that
any recovery will exceed the jurisdictional amount. Lf the defendant had to meet such a high stundard, it would mean that
the defendant would often fail in its removal effort. [FN82] Just as the plaintiff can very easily survive the St. Paul test
for original jurisdicticn, the plaintiff will very easily snrvive this legal-certainty test applied to remaoval and so will
achicve remand, This standard of praof consistently enables the plaintiff to be the muster of furum choice,

A lot rides on this puint. The slundard of proof’ is determenative of jurisdiction, meaning that ihe parties know what
they are doing when they wage battle over this seemingly arcane point that we have now examined at seme length.
Plaintiffs will suffer disadvantage if the statute and its construction go one way, and defandants will suffer disadvantage
if the rulings go the other way--that is, the party whom the court sticks wilh the burden of proof on a spongy jurisdiction
al determination will suffer. [FN83] Moteover, doctrine not only affects the parties' fortunes but also constrains the
Judges' freedom. Prior rulings strongly influcnue subsequent judicial decisions on docurine. For cxample, privr decisions
on the burden of proof produced the result that, in the CAFA context, the burden for jurisdictional requirements, as op-
posed to exceptions, is on the removing defendant. [FN34]

#1579 Thus, doctrine matters. We certainly do not contend to the contrary. But it remains possible that doctrine is not
alone in influencing outcomes. We still musl consider whether judicial attimdes for or against CAFA play a role, al least
in some restricted realm of wriggle room. If sa, and if judicial attitudes in fact incline against CAFA, then the hope of
moving toward the optimal approach on standard of proof increases.

€. Jndicial Reactions

The following data seem tn show that both the district eourts and the courts of appeals have resisted an expansive
reading of CAFA. Because so many of the cases in our database were removed cases in which the plaintiff opposed ap-
plication of CAFA, this resistant attitude among federal judges resulted in a high plaimntiff win rate.
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YWe shall lonk first at the plaintiff win rate, becanse so much prior cmpirical rescarch has cmphasized this metric. We
shall define “plaintiff win rate™ as the fraction of plaintiff wins among the opinions in our database that went either for
the plaintiff or the defendant, a5 opposed to desisions for neither. Then we shall shifl to our measure ol receptiverresist-
ant reaction [FNRS] in order to look more directly at judicial disposition. We shall define “resistanse rate” as the number
of opinions in our database in which the court took a narrow view of CAFA, divided by the total of opinions in which the
court took cither a nutrow or an cxpunsive view of CAFA.

1. District Courts

The plaintitts succeed in cur cases at the unusual rate of almost two-to-one. ‘This high plaintitf win rate could mean
that the federal district courts are resisting what they sce as improper usz of CAFA by defendants. True, some plaintiffs
are siphoning off cazes squarely within CAFA by suing in federal court originally, and so bringing in state conrt a larger
percentage ol nonremovable cases. [FN8a] Yet, defendants are corrsctly seeing CAFA as a pro-defendant stamte, which
prompts them to overuse it by unsuccessfully removing or otherwise *1580 trving to impose CAFA on plaintiffs. [FN87]
Thus, the theory might run that the district courts, by resisting this sort of move by defendants, give plaintitfs the lop-
sided win rate we obssrve in published opinions.

Cr it could be that the plaindiff win rate in the CAFA cases is not surprisingly high in the first place. ‘Frue, defendants
ordinarily do very well in removed eases, compared to ariginal federal filings. [FN88] But perhaps plaintiffs have a high
win rate in their efferts actuatly aimed at resisting removal. A couple of Alabama districts, for example, exhibit a peculi-
arly high rate of remand that exceeds 80% [FN&9]--nationally there is only about a 20% remand rate for removed actions.
[FNGO] If in over half the casces there is no offurt to remand, |[FN91] the plaintifls' national success rate woulf be o mid-
dling rate somewhat aver 40%. Therefore, plaintiffs in our cases are doing remarkably well.

Tn any event, we would expect the defendants’ failures ta be concenrrated at the heginning of CAFA's existence, as
overly enthusiastic defendants flocked to the federal haven and the parties had not yet had the chance to adjust to the ju-
diciary's statutory construction. In faot, the plaintifls" 76% win rale in 2005 [ef to 65% in 2004 und then lo the more nor-
mal rate of 47% in 2007.

Table 5 gives the percentage of opinions in our database that went for the plaintiff, doing so for each set of opinians
that involved a particular kind ot CAFA dispute. 1t shows that plaintiffs did extremely well in litigation involving
CAFA's cffective date. Litigalion on this issue was striclly transilionsd, Thus, defendunts’ successes mounted as the
nature of the disputed issues evolved beyond the effective date. That early litigation, involving the defendants' losing
battles to get cases into federal court, constituted social waste.

*1581 Table 5: Plaintiff Win Rate in Published District Court CAFA Opinions from Febtruary 2005 to August 2007, by
Multiple Disputed Issues

Dispuled Issue Tlaintiff Win Rate (%)
Effective date 80
District court jurisdictional provisions 47
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Turisdictional burden and standard 47
Other issues 56
Total 63

Contrariwise, we would not expect the plaintiff win rate to vary much with primary subject area of the claims. Table
% shows statistically insignificant differemees. Recall that the three categories exhibiting the most cxtreme win rates,
thase categories other than contract and insurance, are the smaltest categories in number of cases.

Tabke 6: Plaintift Win Rate in Published District Court CAFA Opinions from February 2005 to August 2007, by Primary
Subject Area

Subject Area Plaintiff Win Rate {%)
Contract | 67
Tort ’ 54
Insurance 64
State Jabor law 7
{her subjouts 54
Total 63

We could state all of thess results allernufively in terms ol the receptivesresistant code, but the story wauld be the
same. Given that most of the cases were rcmoval cases, where a victory for plaintiff was the resistant position, the resist-
ance rate will be similar to the plaintiff win rate. Accordingly, the district courts resisted expansion of CAFA 63.3% of
ihe time over the two and 4 half years, while they gave the plaintiffs a 62.7% win rate.

#1582 2. Courls of Appeals

Tables 7 and 8 show hat, in a ashion similar to the district court CAFA cases, the vourls of appeals exhibited elev-
ated plaintiff win rates on CAFA disputes (especially for effective-date issues} but showed ne pattern across subject area
of claims [for example, the 0% win rate in the “other subject™ category simply means that the Brill decision, involving
the Telephone Consumer Protection Actand being the only appellate case to fall into that category. was decided in favor
of the defendant [FN92]). The 57% overall plaintiff win rate on appeal reflects who won the appeal, plaintiff or defend-
unt, regardless of who the appellant was. The plainlifls’ 89% win eate in 2005 fell to 52% in 2066 and then to 49% in
2007, a mare normal rate for appellate courts.
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Tablc 7: Plaintiff Win Rate in Published Court of Appeuals CAFA Ogpinions from February 2005 (0 August 2007, by Mul-
tiple Disputed Issues

Disputed Issue Plaintill Win Rate (%)
Effective date 73
Diistrivt eourt jurisdiclional provisions 53
Jurisdictional burden and standard 62
Other issues 55
Total 37

Table 8: PlaintilT Win Rate in Published Court of Appeals CAFA Opinions from February 2005 to August 2007, by
Primary Subjecct Area

Subjeal Area Plamntilf Win Rate (%)
Contract 76
Tort 45
Insurance 29
State labor law 67
(rther subjects 0
Total 57

#1583 Most of the CAFA appeals (68%0) resulted in affirmance, just ay mest non-CAFA appeals do. |[FN93] Combin-
ing the high affirmance rate with the elevated plaintiff win rate in the district courts implies that plaintiffs should indeed
have a high win rate for CAFA appeals. So, te get a better gauge of plaintiff success on appeal, we should instead com-
pare the ratc of reversal when the plaintiff is the appellant to the reversal rate when the delendant is the appellant. Ordin-
arily, plaitiffs see a dismal rate of success on appeal, with defendants doing more than iwice as well--an effect that we
labeled “plaintiphobia™ in another arficle. [FN®4| Bul in ihis regard, the CAFA appeals differ sirongly lrom the ordinary:
for CAFA, the defendants saw a 37% reversal rate in 35 cases, not statistically different from the 29% reversal rate for
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plaintiffs who appealed 7 cascs. [FM95] This additional piece of the puzzle *1584 tends to show that it is opposition 1o
extension of CAFA, rather than any aberrational pro-plaintiff attitude, that is driving the appellate judges. Apparently,
the appeliste courts’ concern with CAFA causes them to overcome their usual Joanings, which are pro-delendant relative
1o the district eourts, and instead act like the district courts to restrict that statute's scope.

Again, we could stale all of these results alternatively in terms of the receptive/resistant code, but the story would
still be the same. In fact, the overall resistance rate in the court of appeals was 60%, quite consistent with the district
coutts' resistance rate of 63%. CAFA scems to be a matter that unites teial and appellate judges.

D. Regression Models

Tt looks as if judicial resistance to extension of CAFA was at work. Does this judicial resistance reveal a judicial in-
clination that is at least somewhat poitical?

On the one hand, it very well could be that the judges were just playing a neutral role. They arguably faced down an
onslaught ol overly enthusiastic defendants, doing so by simply applying CAFA's cxisting restrictions and perhaps by in-
voking a few “neutral” maxims, such as their duty to construe narrowly any grant of jurisdiction. We must admit that, in
repelling the onslaught, e courts did not create a visible pilz of opiniens outlandish enough to refite their nearrality.
[FN95]

On the other hand, it is conceivable that the judges, on average, were expressing their disapproval of CAFA. [FN®7]
That orienration could *1385 affect vutcane on the margins, i difficult cases where the judges' ideology would have an
impact on win rate, [FN98] That is, the judges' value-laden view of CAFA might be praducing the judicial favoring of
plaintiffs. Some of our results do in fact show just how value-laden these CAFA issues are:

« Interestingly, plaintiffs prevail in the district court more often, to a statistically significant degree, before Democrat
judges (71%), but even Republicans luvor plainlills more than balf the time (53%).

= As Lo gender, plaincffs prevail in the district courl slighlly more olien belore female judges {70%), but cven male
judges favor plaintitfs mare than half the time {62%4). Female Republicans (71%) and female Demacrats (68%) showed
no real difference, acting like male Demacrats (72%). Sa, male Republicans (48%}) are the distinctive group, to a statist-
icatly significant degrec. [FN99] :

“1586 - The Republican-male effect in the district courl is mosl prunounced on issues other than effective date, that
i5, on issues where arguanly ideology matters more or the answer is less clear cut. I we look at the issues other than ef-
fective date, male Republicans give plaintiffs a win rate of 33%, camparcd to 652% before other judges. That means, per-
fiaps snrprisingly, that male Republivans wre deviding CATA cases in a way that expands federal jurisdicrion.

These results are important. In bricf, the courts have rusisted CAFA, and their motivation appears value laden.
Moreaver, the Republican-male effect is showing up in the published district court opinions under study or, in other
words, in the decisions that moved the law. [FN100]

However, these results, developed one variable at a tine, might be explainable by confounding factors. For example,
perhaps Republican male judges adjudicate a different mix of CAFA issucs than do other judges. Brrause we lack the be-
nefit of a contrelled expertment--and because filtering by the publication decision defeats random assignment--we cannot
completely eliminate the possibility of confounders influencing our [indings.
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Mevertheless, we can ot least use regression anulysis Lo control for the various factors observable in the opinions. In
our regression *1587 models, the dependent variable is coded “1™ if the district court decision is receptive to federal
class action treatment under CAFA and “07 if the decision instead takes a narrow view of CAYA. The explanatory vari-
ables inchnde controls for case-, judge-, and district-level characteristics.

First, groups of cases can have substantially different characteristics that lead to varying onteomes, and 10 varying
features such as rates of trial and settlement. [FN101] Four classes of case characteristics that are available in our data
are worlh noting: (1} There is the characteristic of the kind of CAFA issuc. The pattern of CAFA issucs varics over time
and in outcome, as Tables 3 and 5 show. The effective-date issue is the most distinctive type of CAFA dispute, as meas-
ured by plaintiff win rate. We therefore include in our regression analysis a dummy variable that equals | if the case in-
volved CAFA's effective date. [2) Subjecl-are categorics, as shown in Tables 1 and 6, also show varying numbers and
plaintiff win rates, so we include them in the regressions. But the statistical insignificance of the patrern suggests that this
characteristic may not materially contribute to the models. (3) Fhe removal or original genesis of the CAI'A liling might
be associated with case owtcome, We therefore include a dummy variable for the origin of the case, equal to 1 when the -
case came to federal court via removal. (4} The models include a variable for the date of each apinion's decision, in order
1o account for umy linear tine trend in casc outcomes.

Second, analysts have long associated case outcomes with judpe characteristics, thongh findings of associations
between outcomes and judge characteristics such as political party and gender have been inconsistent. {FIN102] The party
and gender effects reported ahove sugpest including a dummy variable equal o 1 for Republican male judges, To help
contral for judges' age and experience, which might be associated with party or gender, we also inctude in the regression
models each judge's birth year and conlirmation year.

Third, district characteristics are potentially relevant because, for example, some commentators model judicial deha-
vior as being responsive to traditional incentives, which include desire to minimize *1588 workload. [TN1031 11 (hey are
right, one would expeact judges in busy districts to be less receptive to the increased burden on federal courts that would
result from an expansive view ol CAFA. We accounl in the regressions [or dislrict court cascloads by using the district-
level measure of weighted case filings per judge. [FN104]

Table % shows the summary statistics for all of these variahles used in our regression models.

*1589 Table 9: Summary Statistics for Regressed District Court CAFA Cases

Vuriable Mean Std.Dev. Min. Max. Signif.

Judicial re- 0.35 0.48 0 1 -
ceplivity

Repubdican 0.31 0.47 0 1 019

male judge

Republican 0.44 0.50 0 I 095
judge

€ 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



20

156 LPALR 1553 ’ Puge 17
156 . Pa. L. Rev. 1553

Female judpe 0.26 0.44 0 1 447

Birth year of 1944.47 9.88 1911 1966 386
Judge

Confirmation 1993.22 7.74 1961 2007 647
year of judge

Removed case 0.92 0.27 0 1 733

District's 479.22 112.73 239 927 336

weighted filings
pet judge

Deciston year 2006402 0.78 2005 2007 006

CAFA effect- 0.44 0.50 0 i .00l
ive date in issuc

Contract case 0.40 0.49 0 1 999

Tort case 0.15 038 0 1 479

Insurance case 0.24 0.22 0 1 562

State labor 0.08 0.2% 0 1 BN
law casc

Other type of 0.12 0.33 0 1 803

Case

Note: Significance tested in the last column is the association between each variable and the dichotomous variable of
judicial receptivity to CAFA; tests are based an Fisher's exact test for dichotomous variables and the Mann-Whitney test
for continuous variables. N, the number of opinions for which all variables were ascertainablc, is 156 (of a full sample of
182 opinions), representing a set that included opinions from 51 of the 56 districts and 116 of the 133 judges.

Table 10 reports regression results for models of judicial receptivity to CAFA, with each model utilizing a different
set of variables. The regressions cousistently show the Republican-male factor to have a significant cllect on district
court leaning, The coefficients’ size and positive sign mean that such judges are markedly more receptive to an expansive
reading of CAFA; the magnitude of the effect is indeed substantial, with the marginal effect being about a 26% increase
in the probability of an cxpansive CALA culing. In addition, whether the case entailed an effective-dale dispule cangist-
enthy hac a significant effect {judges appear less resistant to CAFA in later disputes, as the effective-date disputes fade
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“away and the partics adjust to the judicial construction of the statule). Contrariwise, (he insignificance of the factor ep-
resenting docket pressure indicates that judges are not re[HD] *1590 sisting CAFA merely because of a heavy workload.
Somelhing other than such narrow seli-inlerest is molivating the judges.

Tahle [0: Togistic Regression Results for District Court CAFA Cases

Deperdent Variable: Ju- [43) (ed] 3)
divial Receptivity Independ-
ent Variable

Republican snale judge 0.836"% N.852* 0.939*
(2.20) 2.27) {2.57}
Birth vear of judge 0.039 (1.18)
Confirmation year of -0.044 (1.24)
judge
Removed case -0.487 -0.446 -0.371
0.71) (0.65) LED)
District's weighted filings -0.000 (0.10)
per judge
Decision date 0.601 0.001 0.00]
(1.18) (1.23) T4
CAlA ellective date in -0.986" -1.044% -0.925%
issue
(2.16) (2.28) (2.18)
Case type (contract = ref- Tort 0.062 0.002
crenec)
(0.09) (0.00)
Tnsurance 0.229 0.2s
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(0.39) (0.46)
Slate labor law -1.267 -1.187
(1.28) (1.25)
{(ither auhject -0.150 -0.240
(0.20) (0.52)
Constant -10.439 -21.781 -23.188
(0.22) (1.23) (1.49)
Observations 136 156 156
Correctly classitied 70.53% 70.3% : T2.4%
Reduction in errorf 16.4% 16.4% 19.0%
‘Hosmer-Lemeshow p- 0.:01 0.862 0.636
value, 10 groups
Alkaike information cri- 200.88 196.81 192.19

teria

MNote: Logistic regression is appropriatc because the dependent variable is dichotomaus. The decision date used in the
models is the full date and not mercly the year; robust 2 statistics are in parenthescs; and standard crrors arc clustered by
district.

t Reduction in error = reduction in percent misclassified, compared to 64.7% by the naive model of always predict-
ing against judicial receptivity to CAFA.

— Significant at 10%; * significant at 3%; ** significant at 1%.

*1591 The set of all published opinions to date allows us to conclude that most federal judges have resisted CAFA.
lawever, this set of opinions overwhelmingly lealured theeshold disputes ahout offective date or federal jurisdiction,
rather than involving matters of certification and the merits. [FN105] So, judicial resistance may be aimed only at
CAFA's intent to funnel cases from state to federat courts, rather than rejecting CAFA's more substantive distaste for

class actions.
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Statutory aod rule Nxes may not work, [FN106] Sometimes the law of ubintended consequences cavses the fix 1o
have an effect apposite the one intended. [FN107] The effects of CAFA could be big or small, and on balance they could
favor defendants or in the end even favor plaintiffs. It is too early to tell. This Article is but the first piece of evidence. It
suggests that federal judges may dampen any big effects that would have favored the defendants.

This Article is not the place to develop our own vicws of the merits of CAFA, beyond noting that big parts of its ma-
tivation and effectuation appear to us to be questionable [FN108] and that at least initially defendants greeted it with too
much enthusiasm. {FN109] We therelore lean loward considering (he judicial resistance 10 be wise, Of course, we recog-
nize that our evaluation is value laden--but then so is the jndges” reaction.

*1592 Conclusion

CAFA has produced a lot of litigation in its short life. Typically, the resulting published federal opiniens involved re-
moved contract cases, where the dispute turned on the slatutes effeetive date or on {ederal jurisdiction. Our study of
these decisions shows most of this litigation to have been socially wasteful. The decisions also reveal that maost trial and
appellate judges. with independence and wisdem but also with values engaged, have embraced CAFA with coolness. 'The
Judges thereby changed the statute on the books. And they very well may continue te do so.

[FNd1]. Flanagan Professor of Law, Cornell University. We would like to thank for their enthusiastic and tireless coding
and rescarch ussistance Amunda M. Burke '09 and Lauren Duna Weslberg "10. And we thunk for their commentls and sug-
gestions Donald Frederico, Michael Heise, Lonny Hoffman, and Trevor Morrison. We are especially thankful to the ar-
ganizers and participants of the University of Pennsylvania Law Review Symposium, Faimess to Whom? Perspectives on
the Class Action Tairness Act of 2003, and to ¢ur two insightfal commentators, Professer Steve Rurbank, who also was
instrumentzl in organizing the symposiwn, and District Judge Lee Rosenthal, who incidentalky contributed to our data-
base the fine exemplar of Werner v. KPMG LLP, 415 F. Supp. 2d 688 (3.D. Tex. 2006), in which the court declined to
exercizse CAFA jurisdictien after resnbving hurden-of-proat and effective-date issues.

[FNdd1]. Henry Allen Mark Professor of Taw, Cornell University.

[FNI]. Pub. L. No. 109-2, 119 Stut. 4 (cudificd in scallered scolions of 28 U.S.C) See generally Georgene M. Yaire,
Class Action Fairness Act of 2005 (2005); 7A Charles Alan Wright et al., Fedéral Practice and Procedure §1756.2 (3d ed.
2005) (discussing CAFA's expansion of both diversity and remeoval jurisdiction].

|FN2[. Remarks on Signing the Class Action Fairness Act of 2003, 41 Weekly Comp. Pres. Doc. 263, 265 (Feb. 18,
2005); scc also Edward A. Purcell, v, The Class Action Faimess Act in Perspective: The Okd and the New in Federal
Jurisdictional Referm, 156 U. Pa. L. Rev. 1823, 1861-63, 1867 (2008) (stressing partisan support for CAFA).

[FN3]. See Anna Andreeva, Class Action Fairness Act of 2005: The Eight-Year Saga Is Finally Gver, 59 U. Miami L.
Rev. 385, 392-405 (2005) {presenting and rebutting four arguments in favor of CAFA); Purcell, supra note 2, at 1851-36
{putlining the problems with the old class action rezgime and arguing that CAFA “chose not tn address most of them, at
least not directly™); Congress Watch, Pub. Citizen, Class Action “Iudicial Hellholes”: Empirical Evidence Is Lacking
(2005}, avsilable at htip:/ www . citizen.org/documents/OutlicrReport.pdf (reporting thut very fow jurisdictions arc
“unfair” to defendanis and that various states have altered their class action rules for defendants' benefit); cf. Thomas E.
Willging & Shannon R. Wheatman, Attorney Choice of Forum in Class Action Litigation: What Difference Does It
Make?, 81 Notic Dame L. Rev. 391, 645, 632 54 (2006) (finding, on {imited data, no diffcrences in treatment of class ac
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tions belween state and federal courts, and observiry that “[a]llorney perceptions of judicial predispositions toward their
clients' interests show little or no relationship to the judicial rulings in the surveyed {state and federal class action]
cases”).

For the time being, defense lawyers seem quite content with the motives and effects of the Act. See, e.g., Podcast:
Class Actions and Consumers: Do the Twain Still Meet? (Am. Bar Ass'n 2007}, hip//
www.abanet.org/clepodeast/noscarch/dliabacle_podeast_ classactionsandconsumers.mp3 (presenting arguments by Tahn
H. Beisner and Donald R. Frederico that state court class actions and unfavorable settlements are down, while federal de-
cisions are prompt, predictable, and sound). But academics lean the olher way, at Jeast in the many law review articles
that CAFA has gencrated. A Westlaw search applying this Article's standard search term, “(‘class action fairness act’ or
cafa) & da(aft February 17, 2005 and bef August 18, 2007),” to the tities of articles in the Journals and Law Reviews
databuse, and excluding CLE-like materals, yiclded 61 articles over the thirty-month period, of which 11 were student
written. Of the articles taking a pronounced evaluative pesition on CAFA, “unfavorable” ran three-to-one against
“favorable.” On the range of academic views, see Judith Resnik, Lessons in Federalism from the 1960s Class Action
Rule and the 2005 Class Action Fairness Act: “The Political Safegnards™ of Aggregate Translocal Actions, 156 U, Pa. T.,
Rev. 1929, 1934-37 (2008).

[FN41. See 28 U.S.C. §§1711-1715 {Supp. V 2005) '(prescribing rules for atrorney's fees, class-member losses and dis-
crimination, and notifications to state and federal officials of propossd settlements). Class action abuses were the original
target of the bill, but over its formative vears the bill's jurisdictional adjustments grew in relative impartance. See Td-
ward F. Sherman, Cluss Actious After the Class Action Fairncss Act of 2005, 80 Tul. L. Rev. 1593, 1594-95 (2000). Al-
though Taurens Walker, in The Consumer Class Action Bill nf Rights: A Policy and Pafitical Mistake, 58 Hastings L.J.
849, 849 {2007}, provides some convincing arguments that these sections on abuse are “the most significant provision|s]
of ths new Jaw.” but see Robert H. Klonoff & Mark Herrmann, The Class Action Fairmess Act: An Tl Conceived Ap-
proach to Class Settlements, 80 Tul. L. Rev. 1695, 1711-20 (2006) {concluding that CAFA's settlement provisions do not
adequately protect class members from unfaie settlements), the fact remaing that not a single cass in our database in-
volved a dispute over them. This lack of cases may be because reformers had exaggerated the degree of abuse, especially
in the federal courts. Evidence of systematic abusc of coupon settlements or other nonmonetary relief was scaat. See
Thomus E. Willging & Shannen R, Wheatman, Fad. Judicial Ctr,, An Cimpirical Txamination of Atterneys' Chaeice of
Forum in Class Action Litigation 50-52 (2005), available at hitp:iwwuw fjc.gov/public/pdf.nsf/lookup/clactGS.pat/
$fileiclact03.pdf (finding that settlements ol no vatue to federal class members were rare); Thomas L. Willging et al.,
Fed, Judicial Ctr., Empirical Study of Class Actions in Four Federal District Courts 77-78 (1996), available at ht-
tp:/rwww. fjo.gov/public/pdf.nsflookup/rule23. pdf/Stile/mile23 pdf {similar); Theodare Eisenberg & Geoffrey P. Miller,
Attorney Fees in Class Action Settlements: An Empirical Study, | I. Cmpirical Legal Smd. 27, 60 {2004) (finding ques-
tionable types of “soft” relief, such as injunctive relief or coupons, present in 7% of published federal and state class ac-
tion settlements, while finding evidence of beneficial soft relief in 2% of the settlements). However, the carly cases we
studied would not likely involve many disputss over scttlement terms. Coming after our study's period was Figucroa v.
Sharper Image Corp., 517 F. Supp. 2d 1292, 1306-11 (§.D. Fla. 2007), in which the court described various objectians
made to a proposed settlement apgreement. See Linda S. Mullenix, CAFA and Coupons, Natl L.J., Nov. 12, 2007, at 24
(stressing the Figueroa settlement's coupon compoitent and the court's “in-depth analysis of procedural and substantive
fairmess of coupon settlements in a post-CAFA world”).

[EN3]. “Mass actions” are actions involving numerous plaintiffs that, while not technically class actions, are joined by
some procedure. 28 U.S.C. §1332(d)(! 1} (Supp. V 2005). In our coded database, only two cases involved a mass action,
Lowery w. Ala. Power Co., 483 F.3d 1184, 1218-21 (11th Cir. 2007) (declining jurisdiction, in the course of a major
opinion), aff'g Lowery v. Honcywell Int't, Inc., 460 F. Supp. 2d 1288 (N.D. Ala. 2006); Abrego Abrego v. Dow Chem.
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Co., 443 F3d §76, 686-T0 (9th Cir. 2006) (declining jurisdiction), and only threc other cascs discussed mass actions,
Garcia v. Boyar & Miller, P.C.. No. 06-1936-D, 2007 WL 1556961, at *4 n.3 (N.D. Tex. May 30, 2007) (declining to
real lhe cases as a4 mass action, withoul any reul dispute); Lesler v. Exxon Mobil Corp., No. 06-9158, 2007 WL
1029307, at *2 {E.I). La. Mar. 29, 20107) (finding a removal petition to be premature, and thus not deciding whether the
action was a mass or class actien); In re Prempro Prods. Liab. Litiz., No. 03-1507, 2067 WL 641416, at *1 {E.D. Ark.
Feb. 27, 2007) (A review ol Pluintifty Amended Complaint makes it clear that this is a class action, not a muags ae-

tion.™).
[FN6]. 28 U.S.C. §1332(d)(2) (Supp. V 2005).

[FN7]. CAFA's choice-of-law possibilitics have attracted a fair amount of scholarly attention. See, c.g., Stephen B. Burb-
ank, Aggregation on the Couch: The Strategic Uses of Ainbiguity and Hypocrisy, 106 Colum. L. Rev. 1924, 1949-52
{2006) (supgesting that federal choice-of-law rules should apply only in the CAFA cases in which the state choice-ul-law
doctrine is “materially influenced” by a state policy reflecting “a bias in favor of aggregate litigation™); Samue] Issachar-
off, Settled Expectations in a World of Unsettlad Law: Choice of Law After the Class Action Faimess Act, 106 Colum.
L. Rev. 1839, 1804-71 (2000) (arguing for uniform federal choice-of-law rules in “national market” CAFA cases);
Richard A. Nagareda, Bootstrapping in Choice of Eaw After the Class Action Fairness Act, 74 UMKC L. Rev. 661,
683-84 (2006) {using “anti-hootstrapping stricture” to justify a uniform federal choice-of-law doctrine); Patrick Waolley,
Erie and Choice of Law After the Class Action Fairness Act, 80 Tul. L. Rev. 1723, 1755-37 (2006) (concluding that
CALA jtself cannot suppoet abandoning stale choice-of-law rules in diversity suits). Gur coding for choioe of law in
these early cases, however, turned up only a single case, Bonime v. Avaya, Inc., No. 06-1630, 2006 WL 3751219
{E.D.N.Y. Dec. 20, 2806). Bonime involved an Erie issue regarding the applicability of state law ciass action limitations
in federal court, with the court applying state law to defeat the federal class action.

[TNE]. Our coding tuened up nal 4 single dispule over venug, This result 15 less surpeising onee one realizes (hat most of
these CAFA cases involved removal, where venue is indisputably proper in and only in the local federal court. 28 U.S.C.
§1440G(a) (2000). Original cascs were scemingly all brought where a substantial part of the ¢laim arose. Scc 28 U.S.C.
F1391{a)(23, (b3(2) (2000) (listing a “judicial district in which a substantial part of the events or omissions giving rise to
the claim occurred” as a proper venue for a civii action).

[FN9]. Nevertheless, substantial evidence exists that case characteristics often transcend litigation's filtering process.
That is, studics of subscts of litigated cases can yicld insights broader than the studied subset. Sce Theodore Eisenberg,
Negotiation, Lawyering, and Adjudication: Kritzer on Brokers and Deals, 19 Law & Soc. Inquiry 275, 292-93 {19%94)
(book review) (finding that case categories in which plaintiffs do relatively well at the settlement stage are also categor-
izs in which pluintiffs do well &1 the litigation stage); Theodore Eisunberg, The Relationship Between Plaintiff Suecess
Rates Before Trial and at Trial, 154 J. Royal Stat. Soc'y ser. & 111, 113 (19%1) (finding that case categories in which
plaintiffs do relatively well at the litizgated pretrial stage are alse categories in which plaintiffs do relatively well at taial}.

[FNI0]. In one sense, this shorlcoming is becuming more serivus. The rate ol publishing appellate dispositions in the
Fedcral Reporter has dipped from almost 50% of all dispositions in £976 to just over 20% in 2000. Kevin M. Clermaont &
Theodore Eisenberg, Plaintiphabia in the Appellate Courts: Civil Rights Really Do Differ from Negotiable Instruments,
2002 U. Iil. L. Rev. 947, 858, This deercasing sample is certainly not representative ol dll appellate dispositions. For ex-
ample, publication choices skew seriously toward puhlication of reversais rather than affirmances: federal courts of ap-
peals” civil dispositions show an 82% affirmance rate for all appeals from tried judgments, but the Federal Reporter's dis-
posilivns in comparable cases show vnly & 63% alfinmunce rate. Id. at %68-6%; cf. inlty note 99 (providing snother cx-
ample of this skewing, viz., the varying effect of the judge's sex). Yet today, Westlaw makes accessible and so effect-
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ively “puhlishes” almost all court of appeals dispositions that do not make it into the Federal chortcr.. See William R.
Mills, The Shape of the Universe: The Impact of Unpublished Opinions on the Process of Legal Research, 46 N.Y. L.
Sch. 1. Rev. 429, 432-33 (2003) (distinguishing “publicution”™ in suurces oulside the Federal Reparter from court rules
that limit a decision’s precedential effect); Andrew T. Solomen, Making Unpublished Opinions Precedential: A Recipe
for Ethical Problems & Legal Malpractice?, 26 Miss. C. L. Rev. 185, 203-11 (2007) (discussing in detail the growth of
acceasibility through clectronic databases, the Federal Appendix, aml courl websites); sei also Robert Timothy Reapan et
al., Fed. Judicial Ctr., Citing Unpublished Opinions in Federal Appeals (2003), available at http://
www.(jo.gov/public/pdf nsf/lockupicitatio3. pdff$file/citatio3. pdf (providing more detaii on the distinetion botween de-
cisiens published outside the Federal Reporter and decisions that are nonprecedential under court rules). Incidentally,
97% of appellate dispositions on the merits, issued after oral hearing or submission on briefs, currently come by way afa
reasaned raling, with 36% of ail thase dispositions coming by an opinion signed by a judge and 6£% by a reasoned bul
unsigned ruling. Ses James C. Duff, Admin. Offiee of the U.S. Courts, 2006 Judicial Business of the United States
Courts 52 tb].8-3 (2006), uvailable al hitp:// www.uscourts.govjudbus2(16/completejudecialbusiness.pdf, cf. Mitn Gulati
& CM.A. McCauliff, On Not Making Law, Law & Contemp. Prebs,, Summer 1998, at 157, 186-96 (criticizing short-
form dispositions).

Most distrect court apinions and decisions, however. still do not appear in print or in Westlaw. See Hillel Y. Levin,
Making the Law: Unpublication in the District Courts, 53 ¥ill. L. Rev. (forthcoming 2008), available at http:// ss-
m.coem/absteact 1006101 {decrying the tow rate of publication). Docket cntrics, at Teast, are widely available through the
Public Access to Court Electranic Records (PACER) service, http:/fpacer.psc.uscourts.gav/, albeit not in text-searchabie
form.

[FNL1]. The limited availability has very serious and varied skewing etiects. See, €.g., Brian N. Lizotte, Publish ar Per-
ish: The Tlectronic Availahility of Summary Judgments by Eight District Courts, 2007 Wis. L. Rev. 107, 120-24
[questioning the validity of studies based solely on decisions available on Lexis and Westlaw). The determinants of pub-
licativn are by no meuns obvicus. See David A, Hoffman et al., Docketology, District Courts, and Doctrine, 83 Wash. 1.
L. Rev. (forthcoming 2088) (manuscript at 41-44), available at http://sstn.com/abstract=582130 (arguing that fear of re-
wversal primarily motivates the rare event of district court publication, mare so than, say, the desire to move the law, make
a mark, or sighal an audience); Lizatte, supra, at 13R8-46 {analyzing publication patterns and identifing factors corrclated
with the decision to publish}; cf. Deborah Jones Meritt & James J. Brudney, Stalking Secret Law: What Predicts Publae-
ation in the United States Cuourls ol Appeals, 5¢ Vaod. L. Rev. 71, 74-75 (2001) ("Understanding these diverse
[determinants of publication] is crucial for... lzgal acadernics and social scientists who rely upon databases of published
opintons to track judicial behavior.”}. -

[FN12]. In the district court database, one decision appears twice, but we counted it only once: Mattera v. Clear Channel
Communicutions, Inc., 239 F.R.D. 7D (5.D.N.Y. 2006). The All Federal & State Cases (allcages™} database additionally
vielded one Supreme Court case that inconseguentially noted that CAFA did not yet apply, Exxon Mabil Corp. . Al-
lapateah Servs., Inc., 345 U.S. 346, 571-72 (2005) (explaining that CAF A, not being retroactive, cannot be relevant to the
Courl's tnderprelation of 28 U.5.C, §1367,. which was enacted in 1990); one inconseguential bankrupicy casc, In rc Morth
western Corp., No. §3-12872, 2005 WL 2847228 (Bankr. D. Del. Oct. 23, 2005); and fifteen state cases. The state cases,
not surprisingly, turn out to offer fow occasions for illuminating discussion oI CAFA, the best being Dix v, ICT Group,
Inc,, 161 P.3d 1016, 1024 (Wash. 2007), in which the court refused to dismiss a pre-CAFA class action, given the specu-
lative nature of the defendants' contention that the plaintiffs could instzad maintain a CAFA federal action.

[FN13]. On the one hand, we could have produced more cases by using other search rerms, such as statutory citation
rather than stawstory name. For example, Lonny Hoffman, in a thorough study of CAFA's jurisdictional cxceptions, vame
up with more cases on peint than we did. See Lonny Sheinkopf Hoffman, Burdens of Furisdictional Proof, 59 Ala. L.
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Rev. (forthcoming 2008) [manuscript app. at £6-49), available at httpx7ssm.comfabstract=1005177. We nevertheless
stuck with our sampling technique in order to limit our sample te opinions focused enough to mention expressly the
“Class Action Fairness Act™ or “CAFA,” and especially in order to avoid further blasing our database toward kinds of
CAFA dispates that involved some particular statutery section.

On the other hand, extending our search from Westlaw to Lexis would have had an insubstantial effect. See Lizotte,
supra note 1, at 13435,

fEN14]. Pub. L. No. 104-67, 109 Stak. 737 (codified in scattered sections of 15 U.S.C.).
[FNI5]. Pub. L. No. 105-333, 112 Stal. 3227 (codified in scautered sections of 15 U.S.C.).

[FNI16]. Pub. L. No. 107-273, §11020, 116 Stat. 1758, 1826 (codified in scattered sections ot 28 U.5.C.). Here we used a
three-year window hecausz of this Act's different effoctive-date provision, and uscd broader szarch tcrms because of the
Act's odder name.

[FN17]. 28 U.S.C. §1453(c) (Supp. ¥ 2005).

[FN18]. Admittedly, CAFA is no Beil Atlantic Corp. v. Twombly, 127 8. Ct. 1955, 1965-66 (2007), which imposed a
plausibility test on pleadings, thereby discombobulaling v busic area of taw and managing 1o generate 2200 citations in
its first five months. See Resnik, supra note 3, at 1949-51.

[FN19]}. A few cases showed up more than once, either as subsequent steps at the trial court Jevel or on appeal. We coun-
ted each different published opinion separately.

[FN20]. We obtained the weighted filings from Duft, supra note 10, at 414 tbl.X-14A, and Leonidas Ralph Mecham, Ad-
min. Office of the 1).8. Courts, 2005 Judicial Business of the United States Courty 430 (bLX-FA (2005), available ut hu-
tp://www.uscourts.gov/judbus2005/contents.html. This statistic accounts for both civil and criminal filings. We had to
use the 2096 nuiabers for the 2007 opinions, because the 2007 aumbers are not yet available.

[FN21]. We obtained the judges’ attributes from the 3. Sidney Ubmer Project's Atlributes of Federal Court Judges, htip=/
www.as.uky.cdu/polisci/ulmerproject/auburndata htm (last visited Apr. 15, 2008).

[FN22], Usually, the decisions in our database came without class certification having boen decided. Class certification,
or even a motion for certification, correlates with a much higher plaintiff recovery rate. See Nicholas M. Pace et al,
RAND Inst. for Civil Justice, Insurance Class Actions in the United States, al xxi-xxii (2007).

[FN23]. Although there are dangers in coding an attitudinal factor like resistance to CAFA, see Caprice L. Roberts, In
Scarch of Indicial Activism: Dangers in Quantifying the Qualitative, 74 Tenn. T.. Rev. 567 (2007), we minimize them by
defining resistance simply as a decision that narrows the scope of that statute and so restricts federal class action treat-
ment. A court might take a narrow view of CAFA by construing rigorously its vequirsments or consiruing expansively its
exceptions.

[FN24]. Thomas E. Willging & Emery G. Lee 111, Fed. Judicial Cir., The Impact of the Class Action Fairness Act of
2005 on the Federal Courts: Third Interim Report to the Judicial Conference Advisary Committee on Civil Rules (2007),
availuble ul hitps//www. o govipublic/pdLas{lookupicalal407. pdf7 5filefcafa0407 . pdf.

[EN23]. Id. at 14 fig.3.
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[FN26]. Id. at 5-6 & fig.2a.

[FN27]. Id. a1 16-17; ¢f. Cimery G, Lee IT & Thomas II, Wiliging, The Impact of the Class Action Faitness Act on the
Federal Courts: An Empirical Analysis of Filings and Removals, 136 U. Pa. L. Rev. 1723, 1753 & fig.3 (2608) (noting
that the number of removed diversity class actions was trending downward in the pre-CAFA period as wall).

1FN28]. See supra notes 10-11 and accompanying text.

{FN29]. Although scant empirical basis supported CAFA's enactment, see supra note 3, it is true that defendants who
choose 10 remove know what they are doing and end up in a more favorable forum. Sce Kevin M. Clermont & Thzodore
Eisenberg, Do Case Outcomes Really Reveal Anything About the Legal System? Win Rates and Removal Furisdiction,
33 Cornedl L. Rev. 581, 593, 594 (bl.]1 (1998) {linding a plaintill win rate in original diversity cases of 71%, campared to
34% for removed diversity cases).

iFN30]. Tncidentally, our contract categary inciuded fraud claims asscrted in connection with a contract. For this reason,
our results here match the FIC's results. See Lee & Willging, supra note 27, at 1753-56 & fig.4 (changing their label for
fraud to “Consumer ProlectiondFraud™). Tor theories on why sontract ¢ases predaminate under CAFA, see Howard B,
Frichson, CAFA's Tmpact on Class Actien Lawyers, 156 U. Pa. L. Rev. 1593, 1615-21 {2008}, which argues that the in-
creased likelihood of Htigsting in [ederal vourl encoursges conlract vlaims and discourages tod clabuos,

{FN31]. The winner for sloppiness s CAFA's suthorization ol immediale appeul from cerlain jurisdictional decisions Iy
district courts, but only if litigants appeal “not less than 7 days after entry of the order”--when Congress meant “not mere
than 7 days.” See Adam M. Steinman, “Less” Is “More™! Textualism, Intentionalism, and a Better Solution ta the Class
Action Fairness Act's Appellate Deadline Riddle, 92 Towa T., Rev. 1183, 1183 (2007).

[FN32]. Likewise, & study of districl court and appellate vourl published opinions en CATA al the eighteen-month marlk
found that of the 151 aopinions, 85 (56%) dealt with effective-date problems while 48 (32%) involved amount-
yi-controversy or burden-of-proof issues. Ashish R. Talati, The Class Action Fairness Act of 2003: Changing the Class
Action Landseape Circuit by Cireuit, 61 Food & Thrug 1., 561, 563 chart 1 (2006). A twelve-month review stressed ef-
fective-date problems even more. Lonny Sheinkopf Hoffman, Tn Retrospect: A First Year Review of the Class Action
s Act of 2005, 39 Loy. LA L. Rev. 1125, [136-18 (2066).

Fairr

(FN33). We include under “jurizdictional provisions" our codes for disputes ever eitizenship (13 opinions involved such
a dispute]: class size (15): jurisdictional amount (58. by far the larg'est number for any of these codes); and discretionar-
ily lacal {15), mandatorily local under the home state ar local controversy exceptions [26), and other excepted claims
(10). The total for jurisdictional previsions in Tablc 3 is less than the sum of 1he numbers in this footnole because Table
3 gives the number of opinions that involved one or more of these jurisdictional codes.

We present disputes over jurisdictional burden and standard of proof scparatcly becauss we discuss them in detail
belew.

[FN34). In additian to the rarc casc involving a mass action, scc supra notc 5 and-accompanying tcxt, o choice of law,
see supra note 7 and accompanying text, the “other issue” category in the district courts overwhelmingly involved
threshold issucs--usually ones with a jurisdictional [lavor that did not fall within our specific jurisdictional codes. For ex-
ample, the most common of these issues involved whether jurisdiction aver a removed case survived denial of certifica-
tion. Most of those cases proceeded in the right direction by upholding jurisdiction. See, e.g., Colemar v. Mercy Hosp.,
Inc., No. 05-22409, 2007 WU 2083362, a¢ *2-2 (3.1, Fla, July 20, 2007) (criticizing resort to discretionary remand in Gi-
annini v. Schering-Plough Corp., Mo. 06-6823, 2007 WL 1839789 (N.D. Cal. June 26, 2007)); Gencnbacher v. Cen-
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turyTel Fiber Co, I1. 500 T, Supp. 24 1014, 1016-17 {C.T2. HL. 2007); Falcon v. Philips Flees. M. Am. Carp., 439 F. Supp.
2d 367, 368-89 (S.D.N.Y. 2007); see alsa Richard H. Field, Benjamin Kaplan & Kevin M. Clermont, Materials for a Ba-
sic Course in Civil Procedure 979-8% (9th ed. 2007} (“[T]he denial of cetification will not oust jurisdiction, because the
court reached a determination that the case was a class action for jurisdictional purpases under a different and lower
standard of proof than the determination that the case was not a class action for certification purpeses.”). But, of course,
one case went the other way. See MceGaughey v. Treistnan, No. 03.7069, 2007 WL 24935, at *3.4 (3 DM.Y. Jan. 4,
2007}. For more on this debate, see Stephen B. Burbank, The Class Action Faimess Act of 2005 in Historical Context: A
Preliminary View, 156 U. Pa. L. Rev. 1439, 1456 n.62 (2008); Linda S. Mullenix, CAFA Jurisdiction, Nat'l L.J., Feb. 4,
2008, at 13; Posting of Sean Costello to Drug and Dcvice Law Blog, CAFA's Revolving Door?, httpf drugand-
devicelaw.blogspot.com/2008/02/cafas-revolving-door.html (Feb. 4, 2008, 08:23). Only one other opinien verged toward
the merits, by deciding certillcation aller rejecting a jurisdictional objection. See Kavu, Inc. v. Omnipak Corp., 246
F.R.D. 642, 651 (W.D. Wash. 2007) {certifying class).

The courts' treatment of these “other issues™ was typical of their treatinent of the cases in general, with judicial res-
istatce to TAFA on these particalar issues registering at 64%. See infra text accompanying Table 6.

|FN35]. Sce Loany Sheinkopt Hollman, The *Commenceanent” Problem: Lessons from a Slatute's First Year, 40 UL
Davis L. Rev. 469 (2006) {fexamining the difficulties created by CAFA’s often-ambiguous language).

[FN35]. Commentatars early recognized this as a hot-bution issue. See, ¢.g., Linda S. Mullenix, CAFA Proof Burdens,
WNat'l L.J., Dee. 19-26, 2005, at 12; Georgene M. Vairo, Is CAFA Working?, Nat'l L., Nov. 14, 2005, at 12_ Indued, il
now gets its own section of the CAFA Law Blog. CAFA Law Blog: Jurisdictional Burden of Proof, ht-
tp://www .cafalawblog.con/cat-jurisdictional-burden-of-proof.html {last visited Apr. 15, 2008).

|FN37}. See Lowery v. Ala. Power Co., 483 F.3d 1184, 208 n.55 {11th Cir. 2007} {**We note in passing that the law of
this circuit shifes the burden of proving the applicability of cxeeplions lo CAFA's remueval jurisdiclion to the plainiiff
seeking a remand.”). For a difficult example, note that the caurts have come uniformly to treat the one-third and two-
thirds provisions of §1332(d)(3)-(4} as exceptions, even though excellent arguments exist that they sheuld form part of
the prima facie showing of jurisdiction, See Haffman, supra nate 13, at 27-28 (arguing the same for §1332(d)(5) and ().

[FN3E]. Lowery, 483 F.3d at 1207-08 (citations and footnotes omitted) (declining jurisdiction).
[FN2A8]. See infra Part TTLB.2.1.

[FN40]. See St. Paul Mercury Indem, Co. v. Rad Cal: Co., 303 1.8, 283, 288-89 (1938).
[FN41]. See Kevin M. Clermont, Jurisdictional Fact, 91 Cornefl L. Rey. 973, 1008-11 (2006).

[FN42]. See 14C Charles Alan Wright <t al,, Fcderal Practice and Proccdurc §3725 (3d cd. 1998 & Supp. 2007)
{providing 51 pages of text and 87 pages of sapplement on “Amount in Controversy in Removed Actions™): Alice M.
Noble-Allgire, Removal of Diversity Actions When the Amount in Controversy Cannot Be Defermined from the Face of
Plaintiff's Complaint The Need for Judicial and Statutory Reform To Prescrve Brefendant's Equal Access to Federal
Courts, 62 Mo. L. Rev. 681 (1997) (discussing the circuit split on the issue). “As the numerous cases on the subject make
clear, when the amount in conlroversy claimed in the plaintill’s state court vomplaint exeeeds $75,000, the complaiut
generally is determinative of the amount in controversy issuc for federal removal jurisdietion purpescs ... 14C Wright
ct al., supra, §3725, at 73.

[FN43]. See, e.g., Meritcare Inc. v. St. Paul Mercury Ins. Cao., 166 F.3d 214, 217 (3d Cir. 1999), abrogated on other
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grounds by Fxxon hobil Corp. v. Allapaitah Servs., Tnc., 545 U.8. 546, 559 (2005); 14C Wright et al., supra nete 12,
§3725, ar 89 n.26 ([isting cases that follow this legal-certainty standard). The Meritcare appreach was endorsed by
Samucl-Bassctt v. K1A Motors America, Inc., 357 F.3d 392, 396-98 (3d Cir. 2004), but this later upinion was hopelessly
confused, See Valley v. State Farm Fire & Cas. Co., 504 F. Supp. 2d 1, 4 (E.D. Pa. 2006) {reading Samuei-Bassetr to
“require remand when it appears to a legal certainty that the plaintiff's claims do not satisfy the amount in controversy re-
quircnient™. Courls do not explain what they mean by “legal cerlainly™ hers, but clearly they do not mean il in the St,
Paul v. Red Cab sense. Rather, they mean it in the more usual legal sense of highest probability. Legal certainty conven-
tionally means being virtnally certain, which requires proof beyond a reasonable doubl. See Kevin M. Clermont, T'roced-
urc's Magical Number Three: Psychological Bases for Standards of Decision, 72 Cornell L. Rev. 1115, 1118-20 {1987)
(grouping standards of proof into three categories: “mare-likely-than-not,” “much-mere-likely-than-not,” and “virtual
certainty™}. So. under the Mertears approach, the defendant must show that uny recovery almost certainly will excoed
$75.000.

[FN44]. Between legal certainty and preponderance, there is conceivably the standard of high probability, which would
require the defendant to show that any recovery much more likely than not will exceed $75,000. See Clermont, supra
note 43, ar 1123, This standard appears (o get the approval of Moore's Federal Practics, where the authors (Professurs
Martin H. Redish and Geargene Vaito) approve of the legal-certainty cases but slightly water down the standard by talk-
ing of a requircd showing that an award at the jurisdictional amount would be “outside the range of permissible awards,”
presumably meaning that it could not survive a new-trial motion for inadequacy. 15 James Wm. Moore et al., Moare's
Federal Practice $102.167[3] (3d cd. 2007); 16 il $107.14[2][g][vi]. But scc Clermonl, supru note 41, at 1009-10
(disappraving factual standards of this sort).

[FN45]). See, e.g., Everett v. Verizan Wireless, Tnc., 460 F.3d 818, 822 (6th Cir. 2006); Kraske v. US Bank Corp., 432
F.3d 976, 980 (9th Cir. 2005); Friedman v. N.Y. Life Ins. Co., 410 F.3d 1350, 1353 (11¢h Cir. 2005); James Nett
Kramoper Family Farm P'ship v. TBP. Inc., 393 [.3: 828. 831 (8th Cir. 2005), Garcia v. Koch Qil Co. of Tex., 351 F.3d
636, 638-39 (5th Cir. 2003); United Food & Commercial Workers Union, Local 919 v. CenterMark Props. Meriden
Square, Tnc., 30 F.3u 298, 305 (2d Cir. 1994) (squating “reasonable probability” with preponderance); 14C Wright t al.,
supra notc 42, §3725, at 90 n.27 (listing other cases); cf. Oskana v. Coca-Cola Co., 472 F.3d 506, 511 (7th Cir. 20006)
(allowing plaintiff to rebut a remeval notice by showing ta a legal certainty that the claim did not meet the jurisdictional
amount), cerl. denied, 127 §. Ct. 2952 (2007} Murlin v. Franklin Capital Corp., 251 F.3d 1284, 1290 {10th Cir. 200H)
(requiring a preponderance showing “at a minimum™), aff'd on other grounds, 346 . 132 (2005).

[FN46]. See, e.g., Haley ex rel. Davis v. Ford Mator Co., 417 F. Supp. 2d 811, 813 (S.D. Miss. 20406) (“{Tlhe defendant
must demonstrate that the severity of the damages alleged give[s] rise to a reasonable probability that the jurisdictional
amount has been met.™); 14C Wright ot al., supra nole 42, §3725, ar 21 1.28 (listing mor: cases); of, Tones v, Allstate Ins.
Co., 258 F. Supp. 2d 424, 428 (D.S.C. 2003) [recognizing “reasonable probability™ to be a standard lower than prepon-
derance). Thess cases require careful parsing. A “reasonable probabilily” could mean, and Las meant, just aboul any-
thing, Rut in those cases where it represents a separate standard, it appears to be an analogue of the standard that some
courts apply ta flagrant abuse of the ad damnum by plaintiffs. See, e.g., Nelsen v. Feefer, 45F F.2d 289, 295-%6 (3d Cir.
1971) (sceming to require a showing by plaintiffs of a substantial pussibility of exceeding the amount-in-coniroversy re-
quirement, in light of the court's analogies to the new-trial test, which eguates clear error by a jury with a decision made
without & substantizl possibility that it was correct); Clermont, supra note 41, at 1009-10 {noting that courts have rejected
a stricter test (¢ determine when the claim of damages is flagrantly exaggerated). Thus, we phrasc it as a substantizl-pns-
sibility standard in the text. Apparently, this is the standard preferréd by Noble-Allgire, supra note 42, at 724, 728, 754.

[FN47]. See, e.g., Quinn v. Kimble, 228 F. Supp. 2d 1836, 1037 (E.D. Mo. 2002) (“[I]t does not appear to a legal cer-
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tainty that the controversy between the parties is for less than the jurisdictional ameunt.™), confirmed on renewed motian,
228 F. Supp. 2d 1038 (E.D. Mo. 2042); Ball v. Hershey Foods Corp., 842 F. Supp. 44, 47 (D. Conn. 1%93) (requiring a
“*reasonable possibility that the plaintiff can recover more than™ the jurisdictional amount (quoting Ross v. Tnter-Ocean
Ins. Co,, 633 F.2d 659, 663 (7th Cir. 1982))), aff'd mem., 14 F.3d 5391 (2d Cir. 1993); Hale v. Rillups of Gonzales, Tnc,,
610 F. Supp. 162, 164 (M.D. La. 1985) (resorting to the double negative in characterizing the defendant's burden as that
of “proving that it docs NOT appear to a legal certainty that the claim is actually for less thar the requisite jurisdictional
amount™): 14C Wright et al., supra note 42, §3725, at 92 n.30 (listing more cases); cf. ALI, Study of the Division of Jur-
isdiction Between State and Federal Courts 344-48 (196Y%) (proposing a statute that would embody this approach). This
standard is the so-calied inverted legal-certainty test, in that it is the analegue of the St. Paunl legal-certainty test noemally
applied te original jurisdiction and so requires only a reasonable pessibility that recovery will exceed rhe jurisdictional
amouiit.

|FN48]. Noble-Allgive, supra note 42, at 695-97 & n.33.

[FN4%]. 14C Wright et ak., supra note 42, §3725, at 90. The supplement to the Wright and Miller treatise lists 156 new
citations in its footnote far the prepanderance standard, but only 37 new citations, all of which are from the district court
level, for the higher legal-certainty standard. Id. §3725, at 45-61 (Supp. 2007}. Although the footnote on the reasonable-
possihility standard mixes in additional legal-certainty cases, the fontnote on the substantial-passibility standard mixes in
additional preponderance standard cases. These offsetting errars leave the preponderance standard clearly in the ascend-
ancy.

[FN5D]. Lowery v, Ala. Fower Co., 483 F.3d 1184, 1208 |1 (1 Lth Cir. 2007) (declining jurisdiction).

[FN51]. 8ze cases cited supra note 45. Subsequent non-CAFA cases apply Lewery as a precedent. See, 2.g., Ellis Motor
Cars, Inc, v, Westport Ins, Corp,, No, 07-0020. 2007 WL 1991373, at *1 {M.D. Ala. July 5, 2007),

TFN52]. See Micdema v. Maytag Corp., 150 F.2d 1322, 1330 (11th Cir. 2006) (declining jurisdiction).
{FN33). Lowery, 483 F.3d at 1209-11.
PNI4) 1d, ar 1280,

{FN35]. Brown v. Juckson Hewitl, Ine., No. 06-2632, 2007 WL 642011, ut #2 {N.D. Ohio Feb. 27, 2007) {declining juris-
diction). The Sixth Circuit later approved this approach in a CAFA case. See Smith v. Nationwide Prop. & Cas. Ins. Co.,
505 F.3d 401, 404-05 (6th Cir. 2007).

[FN34]. See Blockbuster, Inc. v. Galeno, 472 F.3d 53, 58 {2d Cir. 2006) {declining jurisdiction).

[FN37]. See Preston v. Tenet Healthsystern Mam'l Med. Cir., Inc., 485 F.3d 804, 813-14 {5th Cir. 2007) {declining juris-
diction, though here the issue was the uncontroversial standard for proving citizenship).

|FNSS]. Morgun v. Guy, 471 1°.3d 469, 474 (34 Cir. 2006} {declining jurisdiction).
[FN59]. See cases cited supra note 43.
|FN6O|. See 1n re Ietel Corp. Microprocessor Antitrust Litig., No. MDL 05-1717, 2006 WL 1431214 (D. Del. May 22,

2006}, reconsideration denied, 4136 F. Supp. 2d 687, 688 (D. Dul. 2006) {upholding jurisdiction by applying the Seventh
Circuit's Brill approach, which is discussed in the text accompanying note 67, infra).
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{FNGE1]. Lamond v, Pepsico, Inc., No. 06-3043, 2007 WL 1695401, at *4-5 (D.NLJ. June &, 2007) (declining jurisdictian).

{FN62]. Sec Lowdermilk v. U.S, Bank Nat'l Ass'n, 479 F.3d 994, 998-1000 (9th Cir. 2007) (21 decision) (declining jur-
isdiction).

{FNa3]. See id. at 9%8-99.

[FN64]. See Abrego Abrego v. Dow Chem. Co., 443 F.3d 676. 683 (9th Cir. 2006} (per curiam) (declining jurisdiction).
The Lowdermilk court expressly nated that it was deciding the question reserved by Abrego Abrego: the standard applic-
able when (he complaint requests damages below the jurisdictional amount. Lowdermilk, 179 F.3d at 996,

[FN63]. See 16 Moor: ¢t al., supra nole 44, §107.14[2)[g}[v] (disapproving thar distincticn).
|EN66]. See Guglielmine v. McKee Foods Corp., 566 F.34 696, 700 & n.4 (9th Cir. 2007} (dictum).

[FN&7]. See Brill v. Countrywide Home Loans, Inc., 427 F.3d 446, 448-49 (7th Cir. 2005) (Caslerbrock, 1) (upholding
jurisdiction), fellowed by Home Depot, Tne. v, Rickher, No. 06-8006, 2606 WL 1727749, at *1 (7th Cir. May 22, 2006)
(upholding jurisdiction).

[FNGS]. See 14C Wrightl et al., supra note 42, §3725, at 94 &.37 (favoring this approach, as embedicd in De Aguilur v.
Boeing Co., 47 F.3d 1404, [111-12 (5th Cir. 19953, while emphasizing that the showings should not be sequential and
that the plaintiff should forward all of his or her information on jurisdictional amount without waiting).

[FN&9]. See Si. Paul Mercury Indem. Co. v. Red Cab Co., 303 U.S. 283, 289-99 (1538).

[FN7D]. See Noble-Allgire, supra note 42, at 699-703, 718-19 {(arguing that the St. Paul legat-certainty test “simply puts
the defendant in preciscly the same position as a plaintiff whe filed the action dircetly in federal court in the {irst pluce,”
and that this is consistent with the policy behind removal statutes),

[FNTI1]. See id. at 692, 722 (noting the possibility of such strategic behavior),
[FN72]. See 147 Wright €1 al,, supra note 42, §3723, at 90,

[FNT3]. Sce, c.g., Gufford v. Gen. Elee, Co,, 997 1°.2d 150, 158 (6th Cir. 1993} ("“We concluds that the “greponderance of
the evidense’ (‘more likely than not’) test is the best alternative. Wa beliave that this test best balances the competing in-
terests of protecting a defendant's right to remove and limiting diversity jurisdiction.”).

[FN74]. See, e.g., McNutt v. Gen. Motors Acceptance Corp., 298 U.S. 178, 189 (1936 (noting the gencral propusition
that a plaintiff must suppurt his or her elaim of jurisdiction by a preponderance of the evidencz).

[FNT5). See generally Clermont, supra note 41 (diseussing the need o avoid pl‘oblems of jury right, res judicata, and col-
lateral attack).

[FN76]. Sec supra notes 42-49 and accompanying text.

[FNT7]. Moreaver, the courts give a strict construction to the remaoval statutes, and “the trend of the decisions is to re-
strict and limit the removal jurisdiction of the federal courts.” 14B Wright et al., supra note 42, §3721, at 340.

[FN78]. See, e.g., 28 U.S.C. §1441{b) (2000) (disadvantaging defendants relative to plaintiffs by disallowing removal if,
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in the absence of federal question jurisdiction, any served defendant is a citizen of the forum state). CAFA fifis this limit,
but still ties removal purisdiction to ariginal jurisdiction.

[FN79]. See 14B Wright et al., supra note 42, §3721. at 292 (“In general, and of cardinat importance, an action is remav-
able from = state court to a federal court only if it might have been brought in the latter eriginally. This requirement that
all of the conditions for original jurisdiction must be satisfied before removal will be allowed has been enforced in innu-
merable cases by courts at all levels of the federal judiciary.”). Of course, special removal statutes authorize rare remaval
Lhat goes beyond original jurisdiction. See, e.g., 28 U.S.C, §§1442-1443 (2000) {authorizing rcmoval for suits against
federal officers and for certain civil rights matters). But these statutes are express exceptions to the linkage hetween re-
moval jurisdiction and original jurisdiction, and in any event they do not involve jurisdictional amount.

[FN&0]. See Grubbs v. Gen. Elec. Credit Corp.. 405 U.S. 699, 702 {1972) (focusing on the critical question of “whether
the federal district court would have had original jurisdiciion of the vase had it been filed in that court™); Greenshields v.
Warren Petroleurn Corp., 248 F.2d 61, 65 (10th Cir. 1957} (“Removability is-dependent upon the course of pleading ac-
tually used by the pleader and not-by what he could have asserted had he so chosen.”); 14B Wright et al., supra note 42,
§372F, al 332 {*[Tlhe defendant cannot remove... on the ground that an alternative course of conduct fhat would have
permitted removal of the case was available to the plaintiff.”); id. §3722, at 453,

|FN81]. 4B Wright et al., supra note 42, §3722, at 437-60; id. §3722.1. Likewise, the plaintiff can often defeat removal
by jeining & nondiverse purty, subject to the (tandulent joinder dogtrine, which is supposed to he very narrow hut is gver-
exposed to ill-advised judicial stretching. Clermont, supra note 41, at 1011 0.170. This pattern suggests that under cnr-
rent law, I the absence of express statutory change, the plaimtiff should be uble lo use the varicus availeble devices
broadly to defeat removal, with the defendant able to counter only hy making an averwhelming showing of some sart.

[FN82]. A true test of legal certainty, being comparable to judgment as a matter of law, would be so high that few tort
cases could survive it:

{t would rarely scem possible that a defendane could preve that the smount ol damages would, as o inuuer of
law, have to exceed a certain amourt, because few, if any, rules of law require damages of a certain amount to be awar-
ded, such as those limiting amount or kinds of damages in certain situations.

Stephen I Shapiro, Applying the Jurisdictional Provisions of the Class Action Fairness Act of 2003: In Search of
Sensible Judicial Approach, 5% Baylor L. Rev, 77, t11 (2007).

[FN&3]. Lonny Hoffman, in his empirical study of CAFA's jurisdictional exceptions, conclnded that “allocation of the
burden of prool'is a key déterminant in the (orum contest's ourcome.” Hoffman, supra note 13, at 4. He had obscrved that
the plaintiff heavily tends to win the forum contest when the burden of proof stays on the defendant, bur heavily tends to
lose when the court, as it usually dees for CAFA exceptions, shifts the burden to the plaintiff. Id. at 3-4. Our results are
consislent with this Ninding, In our district couet jurisdictional burden-of-proof cascs, the plaintiff win rate was 52%
when the dispute concerned jurisdictional requirements (with the burden typically on the defendant), but only 25% when
the dispute concerned jurisdictional exceptions (with the burden typically on the plaintifl}. )

|FN#4|. See supra text accompanying notes 36-38.
[FN85]. Sze supra note 23.
[FNB6]. See supra text accompanying note 27.

[FN&7]. Sze Theodore Eisenberg & Trevor W. Morrison, Overlooked in the Tort Reform Debate: The Growth of Erro-
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neous Removal, 2 J. Empirical Legal Stud. 551, 554-55 (2005} {discussing the effect of CAFA on erroneous removal).
[FNES]. Sce supra nale 258,
[FN%9). 8¢c Eiscnberg & Morrison, supra note 87, at 568-74 (studying published and unpublished decisians).

|FNYD|. See Kevin M. Clermont & Theodore Eisenberg, Litigation Realitics, 88 Cornell L. Rev. 119, 123 fig.1 (2002);
see also Eisenberg & Morrison. supra note 87, at 567.

[FNG1]. See Eisenberg & Morrison, supra note 87, at 571 (noting an effart to remand in about half the removed cases in
the high-remand-rate districts of Alabama).

IFN92]. See Brill v. Countrywide Home Loans, Inc., 427 F.34 446 (Tth Cir. 2005) (upholding jurisdiction).

[FN93]. See generally Clermont & Eisenberg, supra note 90, at 126, 150-52 (finding an overall affirmance rate abave
80%, but only just above G0% for published opinions, because reversals arc mare likely 1o be published): Kevin M. Cler
mont & Theodore Fisenberg, Appeal from Jury or Judge Trial: Defendants’ Advantage, 3 Am. L. & Econ. Rev. 125,
130-34 (2001) (noting the consistently high affirmance rates on appeal); supra note 10 (noting that the affirmance rate in
all appellate dispositions is higher than the affirmance rate in published appellate dispositions). The affirmance rale,
which is the complement of the reversal rate, means the percentage of appeals that reach a decisive outcome and emerge
as affirmed rather lpan reversed. We narrowly define “affirmed” as affirmed or dismissed on the merits. We define
“reversed™ as reversed or modified, in part or completely.

[FN94]. See Clermont & Eisenberg, supra note 10, at 967 tbl.5 (finding a 29% reversal rate for defendants and a 13% re-
versal rate for plaintiffs in appeals from all judgwents); Theodors Eisenberg & Michasl Heise, Plaintiphobia in State
Courts? An Empirical Study of State Court Trials on Appeal, 38 1. T.egal Stud. {forthcoming 2009), available at ht-
tp://ssrn.com/abstract=985199 {finding a reversal rate of 21.5% of trial judgments appzaled by plaintiffs compared to
41.5% of ones appezled by deleudams); see also, e.g., Kevin M. Clorment & Theudore Risenherg, Anti-Plaintiff Bias in
the Federal Appellate Courts, 84 Judicature 128, 129 (2000) (discussing findings that defendants succeed significanily
more often than plaintiffs on appeal from civil trials); Kevin M. Clermont & Theodore Eisenbery, Judge Hary Edwards:
A Casc in Poind!, 80 Wash, T, 1..Q. 1273, 1275 76 {2002) (defending the empirical findings discusscd above against an
attack by a federal judge); Kevin M. Clermont, Theodore Eisenberg & Stewart I. Schwab, How Emplayment-Discrim-
ination Plaintiffs Farc in the Federul Courts of Appeals, 7 Emp. Rts. & Emp. Pol'y J. 547, 548 (2003) (“On appeal],]
femployment-discrimination plaintiffs] have a harder time in upholding their successes, as well as in reversing adverse
outcomes.”).

[FN95]. Tn 2 of the 44 appellate cases, the result was such that neither plaintiff nor defendant prevailed. Of course, the
remaining sample of 42 1s moedest in size, so that the absence of a statistically sigaificant difference might be owing to
insufficient statistical power. Nevertheless, a power calculation of 0.57 reveals that if the normal defendants' advantage
prevailed, our sampls had approximately a 57% chance of delecling the advantage at & significance level 0'0.05. At a
significance level of 0.10, the sample had a power of 0.72.

[FN%6]. An additional datum is that not ane of aur cases awardsd “Just costs” for improper removal under CATA, See 28
U.S.C. §1447(c) (Supp. ¥V 2003); Martin v. Franklin Capital Corp., 546 U.S. 132, 136 (2005) (reading the statute o au-
lhorize courts to award cosls and fees when the defendant lacked an objeclively reasonable basis for removal). But cf.
Cisenberg & Morrisan, supra note 87, at 561, 576 [argning for mare frequent fee-shifting to deter erraneous removal).
Coming after our study's period was Alicea v. Circuit City Stores, Inc., 534 F. Supp. 2d 432, 436 (5.D.M.Y. 2008)
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(awarding costs and ailorney's [ees),

JFNGT). Gver the years, the Tudicial Confercnee cxpressed some opposition to the varous predecessor versions of Lhe
CAFA bill, mainly on greunds of workload and federalism. See, e.g., Letter from Eeonidas Ralph Mecham, Sec'y, Judi-
cial Conterence of the U.5., te Senator Patrick J. Leahy, Ranking Member, Comm. on the Judiciary, Li.S. Senate (Apr.
25, 2003), reprinted in 151 Cong. Rec. 81225, 1233 (daily cd. Fcb. 10, 2005); scc also Burbank, supra notc 24, at
1447-48, 1512-16, 1533-35, 1539-41 (discussing the judiciary's waffling); Judith Resnik, Censtricting Remedies: The
Rchnquist Judicelary, Congress, and Federal Power, 78 Ind. LJ. 223, 303-D4 (2003} (noting the Judicial Conference’s ap-
position). Also, the Conference of Chief Fustices, representing the state supreme courts, epposed CAFA. 151 Cong. Rec.
81223, 1248 (daily =d. Feb. 18, 2005); see also Daniel R. Karon, “How Do You Take Your Multi-State, Class-Action
Litigation? One Lumnp or Two? Infusing Stae Class-Action Jurisprudence into Federal, Multi-State, Class-Certification
Analyses in a “CAFA-nated” World, 46 Santa Clara L. Rev. 567, 573 n.28 {2006); cf. Georgene M. Vairo, Foreword:
Developments in the Law, The Class Action Fairncss Act of 2005, 39 Loy. L.AUL. Rev. 979, 990 {2006) (guiﬁg beyond
“CAF A-nated” to add “CAFA-esque™ to the warld of puns, but therehy revealing the serious split aver the pronunciation
of CAFA's initial vowel as an “a” or an “4").

[FN98]. See generally Jeffrey A. Szgal & Harold 1. Spaeth, The Supreme Court and the Attitudinal Model Revisited
(2002); Cass R. Sunstein et al., Are Judges Political? An Empirical Analvsis of the Federal Judiciary (2006); fames Stri-
bopaulos & Moin A. Yahya, Does a Judge's Party of Appointiment or Gender Matter to Case Outcomes? An Empirical
Study of the Court of Appeal for Qntario, 45 Osgoode Hall L. 3i5 (2007) (finding similur effeets in s comparative
studyl.

[FN99]. A recent study likcwise shaws a pronounced effect of sex on judging. See Christina L. Boyd et al., Untangling
the Causal Effects of Sex on Judging 25 (July 3, 2007) {unpublished muanuscript), available at hitpz! ss-
r.com/abstract=1001748 (finding that scx discrimination complainants farc better before female judges in published fed-
eral appellate opinions). Although that article views itself as bringing “closure™ to the debate, id. at 31, we are more can-
tious. Lvidence indicales that the legal system can appear quite different depending on whether one views it from the per-
spective of the mass of cases or a more filtered set of cases. See Orley Ashenfelter, Theodore Fisenherg & Stewart I.
Schwab, Pelitics and the Judiciary: The Influence of Judicial Background on Case Outcomes, 24 J. Legal Stud. 257,
36364, 281 (1995) (noting that a district judge's pabitical affiliation may be more or less relevuant depending on whether
a case is appealed or resulis in a published opinion); Theadore Eisenberg & Stewart I. Schwab, What Shapes Perceptions
of the Federal Court System?, 536 U. Chi. L. Rev. 501 (198Y) (studying perceplions of the federal court system in the con-
stitutional tort context). Indeed, previous studies suggest that judicial sex effects that sometimes show up in published
opinicns, which our study utilizes, do not necessarily carry over to the mass of decisions. One such study is Ashenfelter
vl al., supra, which verifted the existence of random assighment in a set of civil rights cascs and then cxploited randam
assignment of cases of the same case type to account for case characteristics. Another is Gregory C. Sisk et al., Charting
the Influences an the Judivial Mind: An Empirical Study of Judicial Ressoning, 73 N.Y.U. L. Rev. 1377 (1998), which
exploited faderal disteict court discussions of the same legal issue (the Federal Sentencing Guidclines) te control for the
principal covariate of concern (strength of cases) in comparing outcomes across judges in a camplete sample of cases ad-
dressing the Jegal issuc. Neither Asbenfelter ot al., supra, at 281, nor Sisk et ul., supr, st 1431-54, [ound a judicial sex
effect in the mass of decisions.

Boyd et al., supra, wrongly deemed the usc of propensity scores to be essential. in fact, the scores can be inferior to
verified random assignment in contralling for unobserved covariates, See Marshall M, Joffe & Poul R, Rosenbaum, Tn-
vited Commentary: Propensity Scores, 150 Am. I. Epidemiology 327, 327 (1999) (“{U]nkike randon: assignment of treat-
ments, the propensily score lypically does not balance covariates that were not observed ™). However, Boyd et al. makz a
suhstantial contribution te the extent that they suggest that obsarvational studies of judges lacking the characteristics of

@ 2012 Thomson Reuters. Mo Claim to Orig. US Gov. Works.
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the Ashenfelter ot al. and Sisk cf al. studies may be improved by considering the use of propensity seores.

{FN100]. The impact of judicial values might be cven metc intense in the courts of sppeuls. Sce Christopher Zorn & Jen-
nifer Barnes Bowie. An Empirical Analysis of Hierarchy Effects in ludicial Decision Making 19 (June 30, 2007)
{unpublished manuscript), available at hiip://sstn.com/abstracl=987862 (finding that the effect of judges’ policy prefer-
ences on their decisions increases as one moves up the judicial hierarchy).

iFN1011. Scc, c.g., Kevin M, Clermont & Theodore Tisenberg, Trial by Jury or Tudge: Transcending Empiricism, 77
Cornell L. Rev. 1124, 1161-72 (1992) (examining the effect of case categories on ouicomes after trial by judge or juzy).

{FN102]. See supra notes 98-9% and accompanying text.

{FN1D3]. See, e.g., Jonathan R. Macey, Judicial Preferences, Public Choice. and the Rules of Procedure, 23 J. Legal
Stud. 627 (1994) (arguing that judicial respenses to various legal rules are often the result of judges' self-interest);
Richard A. Posner, What Do Judges and Justices Maximize? {The Same Thing Everybody Tlse Naes), 3 Sup. Ct. Teon.
Rev. 1, 39 (1993) (positing that “judicial effort has a diminishing effect an the satisfactions from judicial voting™).

[FN1D4]. See supra note 20. Adding dummy variables for the circuit and accounting for district characteristics by use of
a multilevel model da not affect these results in any impartant way. On the mized pattern of variations by circuit, see Lee
& Willging, supra note 27, at 1759-60 & figs.6 & 7.

[FN105). See supra note 34.

[FN106]. See, ¢.g., Kuo-Chang Huang, Mandztory Disclasure: A Controversizl Device with No Effects, 21 Pace L. Rev.
203, 262 (2000} (concluding that the mandatory disclosure amendments to the Federal Rules ol Civil Procedure faited to
achieve their goals of expaditing the disposition of cases and reducing litigation costs).

[FN107]. CI. Robert A, Iiliman, The Rhetoric of Tegal Backfire, 33 BT L. Rev. 819, 821 {2002) (finding inaccwrate
the frequent claims that a law will produce results directly contrary to those intended).

[FN108]. See supra notes 3-4.

[FNL09]. See supra Part II1.C (noting a high plaintiff win rate shortly after CAFA's enactment}.
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Mr. NADLER. Their conclusion is quite a blow for a law touted as
a key part of the Republicans’ tort reform agenda. Far from reduc-
ing frivolous, time-consuming, and expensive litigation, CAFA ap-
pears to have encouraged such litigation, enmeshing the parties
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and the courts in lengthy battles over threshold questions that
threaten meaningful access to the courts and delay resolution of
claims on their merits. Of course, that may be the real intent of
the law.

I, along with several colleagues, expressed grave concerns and
voted against CAFA because of the threat it poses to meaningful
vindication of State-based rights. It is State, not Federal, law that
provides many core health, safety, and consumer protections. It is,
therefore, the State, and not Federal courts, that have authority to
interpret their State’s law and enforce their State’s vision of jus-
tice. CAFA upends this system, making it far more likely that Fed-
eral judges will have the last word on the meaning of State law.

While Federal judges presiding over a case under CAFA must
apply State law under the principles of judicial federalism an-
nounced long ago in Erie Railroad Company v. Tompkins that this
task will prove more difficult as more and more cases are removed
from the State court. Gaps in States’ substantive law will grow
wider as State courts are deprived of the opportunity to address
certain areas of State law, weakening the ability of States to regu-
late activity within their borders, and protect their citizens.

It has also become fairly common for defendants to remove cases
to Federal court and then to argue that a removed case is too com-
plex and unmanageable, because of the variety of State laws that
must be considered in the cases; it is too complex and unmanage-
able to be certified as a class action under the Federal rules. So,
first, get it into Federal court; and, second, say that Federal courts
are incapable of handling it, case dismissed. This seems like a one-
two sucker punch, and I am curious to hear from our witnesses
today on how this practice falls within the rubric of fairness under
the Class Action Fairness Act.

I am most interested in hearing about whether the additional
burden that CAFA imposes on Federal courts is harming the qual-
ity of justice, not just for CAFA cases, but for all other cases on
the Federal docket. We raised concerns about the vacancies in the
Federal bench before CAFA was passed. The percentage of vacan-
cies has since doubled, from 5 percent to 10 percent as of Sep-
tember 2011. Yet the Senate refuses to confirm the President’s
nominees. Something must give in this equation. Congress cannot
and should not continue to burden and hamstring the courts simul-
taneously, particularly where there is no demonstrated need to do
so and no corresponding assurance that Federal judges are willing
and able to undertake the task that we have imposed.

With that, I look forward to hearing from our witnesses, and I
yield back the balance of my time.

Mr. FRANKS. I thank the gentleman.

And I now yield to the Ranking Member of the full Committee,
Mr. Conyers, for his opening statement.

Mr. CoNYERS. Thank you, Mr. Chairman.

Anyone listening to our opening statements would think that we
are talking about two different things. The wide differences of the
view are astounding, but they happen regularly in the Judiciary
Committee. I tend to lean toward the Nadler description of what
it is we are doing here today and why we are doing it, and I would
like to add a few other additional points to that viewpoint.
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First of all, I think the Class Action Fairness Act was seriously
misnamed. It is anything but that. It was designed to benefit the
defendants and work to the detriment of the large numbers of peo-
ple who suffered harm. The fact is that the Class Action Fairness
Act has worked well in helping defendants remove cases to the
Federal court, where the proponents think they will have a greater
advantage. As much as this bill was promoted as a necessary curb
to forum shopping, it has proved to be the ultimate form of forum
shopping for the defendants.

I had three concerns in 2005. I still have them, and would point
out that, first, the Class Action Fairness Act undermines State
laws and State courts. State law provides the source of many con-
sumer and environmental protections through tort and statutory
law. Class actions are vital to enforcing these rights, as they allow
the aggregation of smaller claims that otherwise might not warrant
individual litigation. The Class Action Fairness Act makes virtually
every class action, by allowing removal by the defendant so long as
at least one defendant and one class member are diverse, remov-
able to the Federal courts, divesting State courts, of course, of the
ability to interpret and develop State law.

Secondly, the Class Action Fairness Act makes class certification
more difficult and expensive. We warned that Federal courts would
be less likely to certify class actions, especially given the require-
ments of the Federal rules of civil procedure for predominant ques-
tions of law and fact. And then especially in the wake of the Su-
preme Court decision in Wal-Mart Stores v. Dukes, where a million
and a half female workers had their case thrown out as a result
of a five-four ideological division in the Court on whether the suit
satisfied the requirement, whether these were questions of law or
fact common to the class of female employees. The five conservative
justices said “no,” shutting down the suit and limiting the ability
of other plaintiffs to ban together. This rule makes Federal courts
an even more favorable forum for defendants in both environ-
mental/consumer and employment discrimination cases.

Third, we expressed the concern that the bill would increase the
workload of our already overburdened courts. It has been already
observed that the number of vacancies has doubled and there are
far fewer Federal judges than State judges. And growing caseloads
leave Federal judges even less time.

And so I look forward to the testimony, and I yield back the bal-
ance of my time.

Mr. FRANKS. And I thank the gentleman.

And, again, I welcome the witnesses here this morning.

Our first witness is Martin Redish, the Ancel Professor of Law
and Public Policy at Northwestern University School of Law. He
has been described as “without a doubt the foremost scholar on
issues of Federal court jurisdiction in this generation” and has been
recognized as the 16th most cited legal scholar of all time. Pro-
fessor Redish is the coauthor and the author of more than 80 arti-
cles and 15 books, including the book “Wholesale Justice: Constitu-
tional Democracy and the Problem of the Class Action Lawsuit.”

Our second witness is Thomas Sobol, a managing partner of Ha-
gens Berman Sobol Shapiro’s Cambridge office. In practice for al-
most 30 years, he leads drug-pricing and healthcare class actions
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against pharmaceutical and medical device manufacturers, recov-
ering more than $12 billion for his clients. Mr. Sobol has served as
a Special Assistant Attorney General for the Commonwealth of
Massachusetts and the States of New Hampshire and Rhode Island
and as private counsel for Massachusetts and New Hampshire in
litigation against the tobacco industry.

Our final witness is John Beisner, co-head of Skadden’s Mass
Torts and Insurance Litigation group. Over the past 25 years, he
has defended major U.S. and international corporations in more
than 600 purported class actions filed in Federal courts and in 40
State courts at both the trial and appellate levels, including mat-
ters before the U.S. Supreme Court. Mr. Beisner a frequent writer
and lecturer on class action and complex litigation issues and has
been an active participant in litigation reform initiatives.

a&nd, again, I want to thank you all for appearing before us
today.

And each of the witnesses’ written statements will be entered in
the record in its entirety. I would ask that each witness summarize
his testimony in 5 minutes or less. To help you stay within that
time, there is a timing light on the table. When the light switches
from green to yellow, you will have 1 minute to conclude your testi-
mony. When the light turns red, it signals that the witness’ 5 min-
utes have expired.

And before I recognize the witnesses, it is the tradition of the
Subcommittee that they be sworn. So if you will please stand.

[Witnesses sworn. ]

Mr. FRANKS. Thank you. You may take a seat.

Also, to the witnesses, please turn on your microphone before
speaking.

I would now recognize our first witness, Professor Redish, for 5
minutes.

TESTIMONY OF MARTIN H. REDISH, ANCEL PROFESSOR OF
LAW AND PUBLIC POLICY, NORTHWESTERN UNIVERSITY
SCHOOL OF LAW

Mr. REDISH. Thank you, Mr. Chairman.

I would like to preface the substance of my comments by empha-
sizing that it is now time for Congress to take control of important
procedural issues. Normally, Congress cedes to the Rules Advisory
Committee and ultimately to the Supreme Court the control of the
Federal Rules of Civil Procedure. But there are certain procedural
devices—class actions being perhaps the most important, but oth-
ers, including discovery abuse and discovery cost allocation, which
are deserving of significant concern now—have enormous impact on
the lives of our citizens, have sociopolitical impacts on the Nation
iQ;nd on the economy that go well beyond the four walls of the court-

ouse.

The Advisory Committee is not elected, is not accountable, is not
representative. The Supreme Court, for very important reasons, is
not elected or accountable. It is only this body, the Congress of the
United States, that is representative of and accountable to the elec-
torate. It is this body that should be making the basic moral socio-
economic choices as to how procedure operates when that procedure
has significant impact outside of the four walls of the courthouse.
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Now, today our concern is the class action. The Class Action
Fairness Act was a major reform that I believe has done a great
deal of good, but it is time to move on to other areas of reform. The
modern class action has significant pathologies that undermine
basic due process rights of individual litigants and, more impor-
tantly for present purposes, the separation of powers and distribu-
tion of authority between the judicial and legislative branches.

The class action, contrary to the views of many, is not a roving
instrument to do justice. The class action is a Federal Rules of
Civil Procedure appearing in Rule 23. It comes right after Rule 22
dealing with interpleader and before Rule 24 dealing with interven-
tion. A lawsuit does not arise under Rule 23. A lawsuit arises
under the substantive law, be it legislative, common law, or con-
stitutional law, that is being enforced in the particular proceeding.

What has happened in all too many situations is that, through
a process equivalent to a type of alchemy, the class action proce-
dure, in direct contravention to the directives of the Rules Enabling
Act pursuant to which the Federal rules were enacted and in direct
contravention to the separation of powers between the branches, al-
ters the underlying DNA of the substantive law.

Substantive law contains two portions: a proscriptive portion,
what primary behavior is prohibited or restricted; and a remedial
portion, how are we to remedy violations of the proscriptive por-
tions of the law. In all the laws that are being enforced in the mod-
ern class action, the remedial device chosen by Congress or in di-
versity cases by the state, legislatures is a compensatory device.
The legislative body simultaneously deters future harm and com-
pensates individuals who have been injured as a result of the viola-
tion of their legal rights.

But in all too many situations, the class action is what I call a
“faux class action.” It is a cardboard cutout of a class action. Many
class members, because they become members of the class through
mere inertia rather than by any affirmative choice on their part,
are completely unaware that they are involved in a lawsuit. Many
are unfindable and unreachable. Oftentimes the claims are so
small that it wouldn’t make sense for them, as a matter of eco-
nomic efficiency, to file.

What happens in these cases is that the lawyers become the real
parties in interest. The lawyers, bringing these suits, who are
uninjured in any legally cognizable way, are the ones pursuing the
remedy. This is not necessarily illegal because we have qui tam
suits, but that is not what these underlying laws have provided.

The cy-pres remedy that has been provided as a means of cov-
ering these kinds of violations of substantive law has been used all
too often where the money that goes unclaimed is given to a char-
ity. The charity is not an injured party, the charity has not suf-
fered harm, and this is a symptom of the perversion of the class
action process. I believe significant legislative reforms are called
for.

Thank you.

Mr. FRANKS. Thank you, Professor.

[The prepared statement of Mr. Redish follows:]
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INTRODUCTION

My name is Martin H. Redish. I am the Louis and Harriet Ancel Professor of Law and Public
Policy at Northwestern University School of Law, where for the last 39 years [ have taugbt and
written extensively on the subjects of constitutional law, free expression, federal jurisdiction and
civil procedure. I am the author of 15 books and 90 scholarly articles on those subjects. I am one of
the primary revisers of the current edition of the multi-volume treatise, Moore’s Federal Practice.
am also Senior Counsel to the law firm of Sidley Austin (though none of the views expressed today
should necessarily be attributed to either institution}.

[ have been asked by this Subcommittee to testify today about the need for legislative
reform of federal class actions in general and the need for legislative revision of the use of so-called
“cy pres” awards in class action proceedings in particular. In responding to that request, [ draw on
the insights [ gained in writing my book, Wholesale Justice: Constitutional Democracy and the
Problem of the Class Action Lawsuit (Stanford University Press; 2009}, as well as my subsequent
article, co-authored with Peter Julian and Samantha Zyontz, Cv Pres Relief and the Pathologies of the
Modern Class Action: A Normative and Empirical Analysis, 62 Florida Law Review 617 (2010}. That
article has been either quoted or cited in three recent cy pres decisions in the federal courts of
appeals, in three different circuits.!

Cy pres awards are designed to provide the “next best” form of relief in cases in which itis
impractical or impossible to compensate directly injured class members once liability has been
determined or the case has been settled. Cy pres refers to efforts to provide unclaimed
compensatory funds to a charitable institution that is in some way related either to the subject of
the case or the interests of the victims, broadly defined. Such awards (which are employed in the
form of either coercive judicial awards or settlements in class action proceedings) are generally
described as a means of disposing of unclaimed property. In reality, however, such awards function
as an integral part of the remedy awarded in a class proceeding.

In 2005, Congress enacted the Class Action Fairness Act, which has gone a long way towards
reducing some of the abuses imposed on out-of-state corporate defendants in state court class
actions. It is now time for Congress to remedy some of the most important pathologies in
administration of the federal class action. The ever-increasing resort to cy pres awards as part of
the resolution of federal class actions, while of legitimately great concern in and of itself, is in many
ways merely a symptom of deeper and more fundamental defects in administration of the modern
class action. Simply put, in far too many instances the class action proceeding is viewed by courts,
advocates and the public as some sort of roaming device for doing justice. In reality, it is nothing of
the sort. It is, rather, nothing more than a complex procedural joinder device, laid out in Rule 23 of
the Federal Rules of Civil Procedure—appearing in between Rule 22 (Interpleader} and Rule 24
(Intervention]. It is nothing more and nothing less than that. A lawsuit does not “arise under” Rule
23; it "arises under” the underlying substantive law—either federal or state—which the plaintiffs

! in re Lupron Marketing and Sales Practices Litigation, _ F.3d__, 2012 WL 1413372 (1% Cir. 2012); Klier v. EIf
Atochem North Ametrica, Inc., 658 F.3d 468, 480-82 (5m Cir. 2011) (Jones, J., concurring); Nachshin v. AOL, LLC, 663
F.3d 1034, 1038 (9" Cir. 2011).
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seek to enforce. In those instances in which existing remedies provided by substantive law fail to
achieve legislative goals of deterrence, it may well he appropriate for the relevant legislative hody
to consider adjustments in the available remedies. But neither our controlling constitutional nor
statutory framework permits those changes to be implemented by the judiciary under the disguise
of procedure through implementation of the class action procedure. To pervert the class action
device into a means of furtively altering applicable suhstantive law not only unambiguously
contravenes the Rules Enabling Act? pursuant to which Rule 23 was promulgated; it also threatens
core elements of our form of constitutional democracy, in which the authority for promulgation of
substantive law is exercised by a representative and accountable legislative body.

The widespread use of cy pres awards as a means of resolving federal class actions? is little
more than a cover for these far deeper constitutional and democratic pathologies in the modern use
of the class action procedure. Thus, while it is extremely important for Congress to correct the
constitutional and statutory harms brought about by cy pres, itis equally important to impose
legislative checks on the ahuses which have allowed the class action device to be magically
transformed, in a manner similar to alchemy, into a freestanding means of remedying corporate
and governmental wrongdoing.

In the first section of my testimony I explain the concept of cy pres, briefly describe both its
origins in the law of trusts and its modern transformation into a device for resolving litigation in
class action law. In the second section I explore the serious constitutional and statutory problems to
which that transformation gives rise. In the third section I explain how the use of cy pres has been
employed to mask the fundamental pathologies of the modern class action. In the final section |
suggest ways in which Congress might reform class action procedure in order to avoid these harms.

L THE ORIGINS AND DEVELOPMENT OF CY PRES IN CLASS ACTIONS

The term “cy pres” derives from the French expression, “cy pres comme possible,” which
translates to “as near as possible.” The device was developed originally in the law of trusts, where it
is deeply rooted (extending back to the time of Justinian}. However, it was only by means of rather
strained analogy that the concept of cy pres was introduced into the law of class actions. Following
the revolutionary amendment of the class action procedure in 1966, large damage classes with
large numbers of small claims became a relatively common occurrence. Because of Rule 23’s new
structure, many individuals holding these claims could become claimants without even being aware
that they were plaintiffs in a class action proceeding. Both courts and attorneys quickly hecame

?28U.5.C. 52072

* While it is difficult to know with any level of certainty how often cy pres awards are employed in the federal
courts, few could doubt the practice’s importance in modern class action procedure. In our 2010 article on the cy
pres doctrine, my co-authors and | noted that a study of the relevant online sources “revealed 120 federal class
action cases from 1974 through 2008, where the court either included a cy pres award as part of a judgment or
approved a cy pres distribution as part of a settlement.” Redish, Julian & Zyontz, supra, 62 Fla. L. Rev. 617, at
Section IV. Our study revealed that the practice’s use has clearly been on the rise: “From 1974 through 2000,
federal courts granted or approved cy pres awards to third party charities in thirty class actions, or an average of
approximately once per year. Since 2001, federal courts granted or approved cy pres awards in sixty-five class
actions, or an average of roughly eight per year.” /d.
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aware that there would be serious problems transferring awards or settlement funds from
defendants to their victims. By the early 1970s scholarly commentary began to suggest the drawing
of an analogy to trust law’s version of cy pres as a means of disposing of the often large amounts of
unclaimed funds in a manner that satisfied the interests of justice: the amounts remaining in the
damages or settlement fund due to the failure of ahsent class plaintiffs to claim their share would he
awarded to a deserving charity that was in some way related to the subject of the lawsuit. In this
way, much like the use of cy pres in trust law, the funds would be awarded in “the second best”
manner. Many considered this alternative to be far preferable to the other alternatives for
disposing of those unclaimed funds, such as escheat to the state, reversion to the defendant or
additions to the awards of those class memhers who had in fact filed claims.+

Though no one seemed to recognize the problem at the time, the analogy of class action cy pres
to trust law’s version of the doctrine is plagued with logical and practical flaws. In the context of
trust law, it is quite possible that the wishes of the trust creator, for whatever reason, may no
longer he carried out. Because the trust creator has passed on hy this point, however, there is of
course no way to ask what his or her second choice for the disposal of the trust corpus would he.
Thus, the alternatives facing the court charged with enforcing the trust are either to have the funds
escheat to the state—the one result we can be sure that the trust creator did not intend—or come
up with a second best alternative. In stark contrast, litigation and the suhstantive laws enforced in it
do not normally contemplate a “second best” alternative; the suhstantive law vests in specified
victims the legal right to sue to enforce its directives. Either that law is able to be enforced, or itis
not. If it cannot be enforced, it is up to the law creator (usually a legislative body} to go back to the
legislative drawing board to consider alternative means of enforcing its substantive directives and
prohibitions. Unless and until it does so, there is nothing in the substantive law that authorizes an
enforcing court to shape alternative substantive remedies, whether or not they can be described as
the “second best” alternative. Most certainly, there is nothing in either Rule 23 (the class action
rule} or the Rules Enabling Act (pursuant to which all of the Federal Rules of Civil Procedure have
heen promulgated) that authorizes the exercise of such judicial creativity. To the contrary, that Act
expressly prohibits the Supreme Court, under the guise of procedural rulemaking, from modifying
or enlarging existing substantive rights.s In the section that follows, I explore in more detail the
fundamental problems, both conceptual and practical, in the use of cy pres awards in class action
proceedings.

IL THE CONSTITUTIONAL AND STATUTORY PROBLEMS WITH THE USE OF CY PRES
IN CLASS ACTIONS

By criticizing judicially authorized donations to what are concededly worthy charities, one
naturally risks suhjecting oneself to the most unattractive lahels of “Grinch” or “Scrooge.”
Nevertheless, there is little doubt that use of cy pres in the class action context is improper as a
matter of both democratic theory and constitutional law. As an intrinsic matter, cy pres suffers from
two key constitutional flaws. First, the doctrine unconstitutionally transforms the judicial process

* For a more detailed description of the history of cy pres and its use in the modern class action, see Redish, Julian
& Zyontz, supra, 62 Fla. L. Rev. 617, at Section II.
® 28 U.5.C. s 2072(b} (“Such rules shall not abridge, enlarge or modify any substantive right.”}.
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from a bilateral private rights adjudicatory model into an impermissible trilateral process,
involving the plaintiff class, the defendants and the entity which may well benefit the most from the
proceeding, the receiving charity. Second, the practice violates constitutionally dictated separation
of powers (as well as the Rules Enabling Act} because through the use of a wholly procedural device
it effectively transforms the underlying substantive law from a compensatory remedial structure to
the equivalent of a civil fine—a remedy at no point authorized by tbat substantive law.

A. “Trilaterization” of the Bilateral Adjudicatory Process

When courts invoke cy pres in a class action,® they introduce a non-party into the litigation
as a legally significant actor. In this manner, cy pres transforms what begins as an adversary
dispute into a less than full adversarial trilateral process, wholly unknown in the adjudicatory
structure contemplated by the case-or-controversy requirement of Article 1T of the Constitution. It
achieves this result by ordering or authorizing an award to an uninjured private entity which has
no involvement whatsoever in the legally relevant events that gave rise to the suit. Awarding
“damages” to an uninjured third party effectively transforms the court’s function into a
fundamentally executive role; no longer is the court functioning as a judicial vehicle by which legal
injuries suffered by those bring suit are remedied. Instead, the court is presiding over the
administrative redistribution of wealth for purposes of social good. As a result, the practice violates
hoth the constitutional separation of powers and the constitutionally dictated case-or-controversy
requirement.”

Compounding this constitutional violation is the inherently deceptive manner in which itis
achieved. What makes cy pres so deceptive is the superficial appearance of the resolution of a live
dispute: the plaintiff class is presumably made up of those who claim to be victims, and whose
rights are alleged to have been violated hy defendants’ unlawful behavior. The constitutional
problem, however, is that requiring defendants to donate to an uninjured charitable recipient
amounts to a remedial non-sequitur. The primary beneficiary of the process has sued no one—and
with good reason, since its legal rights have presumably been violated by no one. Thus, ordering the
transfer of defendants’ funds to the charitable third party remedies the violation of no one’s rights
protected under the applicable suhstantive law. Cy pres thus ignores the core requirements of the
“private rights” adjudicatory model dictated by the case-or-controversy requirement imposed by
Article 1IT of the Constitution. Under that model, it is only plaintiffs who have been injured in fact by
the unlawful actions of the defendant who are allowed to sue. While in a cy pres situation the
charity is of course not technically a party to the suit, as a practical matter its interests are as
implicated and impacted by the adjudication as any of the named litigants. For all practical
purposes, then, use of cy pres in federal class actions introduces the equivalent of an uninjured
party who will formally benefit from resolution of the federal judicial process.

% |t should be noted that while courts have on occasion provided for cy pres awards in coercive relief, more often
cy pres appears in a settlement agreed upon by the parties. However, every such settlement must be approved by
the court. Moreover, absent the defendant’s awareness that such relief might well be awarded coercively it is
highly doubtful that it would agree to cy pres awards in many instances.

7 Courts have on occasion reasoned that the charity is not a “party” to the proceeding. But such reasoning puts
form over substance. Indeed, the charity will often be the primary beneficiary of the entire process.
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B. Indirect Transformation of the Underlying Substantive Law

An additional pathological consequence of this trilaterization process is the legally
improper transformation of the underlying suhstantive law from the compensatory framework
enacted in that substantive law from a compensatory remedial framework into the practical
equivalent of a civil fine. Substantive laws necessarily contain two elements: a behavioral
proscription and an enforcement mechanism. The proscription regulates a private or governmental
actor’s primary behavior, while the enforcement mechanism dictates either consequences for
violation of that proscription or some directly coercive means for future enforcement of that
proscription. The enforcement mechanism may compensate a victim of the wrongdoer’s behavior
or provide for punitive damages or criminal or administrative enforcement. The remedial choice
adopted hy the promulgating legislative body is as much a part of the substantive law as is the
proscriptive element.

Alteration of the underlying substantive law’s remedial choice may not be made under the
guise of a rule of procedure. To do so could easily lead to deception of the electorate hy leading
them to believe that the remedy imposed for law violation is one thing, while in reality the
procedural rules have furtively transformed that chosen remedy.® [t is presumably for this reason
that the drafters of the Rules Enabling Act expressly prohibited such indirect substantive
maodification. Thus, in addition to contravening the constitutional principles of separation of powers
and case-or-controversy and undermining core precepts of American democracy, use of cy pres in
federal class actions violates the unambiguous restrictions imposed by the Enabling Act.

It might be responded that, rather than transform the remedial element of the underlying
substantive law into a form of civil fine, cy pres is instead properly seen as relevant solely to the
guestion of how to dispose of unclaimed property, an issue that arises not infrequently hoth in the
litigation context and other situations. By viewing cy pres through the lens of unclaimed property
disposition, one might reason that the question of cy pres relief should be thought to be divorced
from the underlying substantive law that is enforced in the class proceeding. In reality, however,
viewing class action cy pres as merely a matter of the suhstantively neutral administration of
unclaimed property grossly and misleadingly oversimplifies the applicable legal dynamics. To
conceptualize this radical non-compensatory damage disposition method as nothing more than the
trans-substantive disposal of unclaimed property effectively places form over suhstance. The
difficulties in distrihution of class wide relief to individual claimants will often be readily apparent
to all involved at the time of class certification. Yet when cy pres relief is deemed available, the
court will certify the class, despite the presence of these glaring difficulties in administering relief.
Both court and parties, then, often recognize that cy pres relief will form a central element in the
“relief” awarded to the class. Thus, cy pres relief is much more appropriately deemed an integral
part of class relief.

8 For a more detailed examination of the theory of legislative deception, see Redish & Pudelski, Legisfative
Deception, Separation of Powers, ond the Democratic Process: Hornessing the Political Theory of United States v.
Klein, 100 Nw. U. L. Rev. 437 (2006).
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L CY PRES RELIEF AND THE “FAUX” CLASS ACTION

While cy pres awards have been employed in a variety of class action proceedings, there can be
little doubt that its use’s most invidious impact is the facilitation of what I referred to in my book on
class actions as the most serious perversion of the class action procedure: the development of the
“faux” class action.” The faux class action describes those class proceedings in which the claims of
the individual absent class members are so small and/or the difficulty in either finding them or
distributing the individual awards so great that as a practical matter they will receive no damages,
despite a plaintiffs’ victory. Those absent class members, then, are interested parties in name only.
They have not made the choice to sue, and because they are deemed members of the class without
any affirmative assent on their part, they may well not even he aware of the class proceeding’s
existence. In short, they are little more than a cardhoard cutout of a class. The real parties in
interest in these faux class actions are the plaintiffs’ lawyers, who are the ones primarily
responsible for bringing this proceeding.

I should emphasize that this is not necessarily a criticism of plaintiffs’ lawyers as a theoretical
matter. While no doubt abuses exist, to seek to profit from efforts to ferret out wrongdoing is a
venerable tradition in our social and legal history. We have long accepted the concept of “bounty
hunters,” who make their living by bringing wrongdoers to justice. In the litigation process, such
efforts are referred to as qui tam proceedings, in which those who have not themselves been
injured by a private actor’s unlawful behavior are entitled to benefit from successfully bringing a
civil proceeding against that wrongdoer in court. Qui tam today takes the form of suits brought
under the False Claims Act, as a means of ferreting out and punishing fraud on the government. But
the key point to recognize is that such a remedial model has been adopted in no other substantive
law that might be enforced in a class action.1® To the contrary, all of those laws have adopted a
purely compensatory remedial model as a means of enforcing their behavioral proscriptions. Under
the model adopted by these laws, the remedy provided contemplates only that those actually
injured by defendant’s unlawful behavior will he made whole by the award of damages from the
wrongdoer. In this way, these substantive laws are designed to simultaneously compensate victims
and deter future unlawful behavior. Use of the class action procedure in those cases in which the
supposedly real parties in interest—the absent plaintiffs in the class—will never be compensated
and the only actors to actually profit are the plaintiffs’ attorneys (i.e., faux class actions) effectively
transforms the remedial element of the underlying substantive law from a compensatory model
into a qui tam—or “bounty hunter”—remedial model. As a result, while the electorate is led to
believe that the remedy for wrongdoing committed by corporate defendants will be compensation

° See Martin H. Redish, Wholesale Justice: Constitutianal Democracy and the Problem of the Class Action Lawsuit
23-56 (2009).

™It should be noted that due to an absence of injury in fact on the part of bounty hunter plaintiffs, serious
constitutional problems of standing may restrict Congress’s ability to create such a bounty hunter remedial model
outside of the narrow and historically well established practice involving fraud against the government, where the
qui tam action provided for in the False Claims Act has been rationalized as an assignment of the government’s
claim against the defendant. That issue is beyond the scope of my present testimony. For present purposes, | may
assume, solely for purposes of argument, that such an action would not run afoul of Article Ill’s case-or-
controversy requirement.

7
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of the victims, in reality most of those victims will benefit not at all from the litigation; instead, it
will be only the attorneys who brought the suit who will benefit.

Will the electorate be deceived by such a transformation? Would anyone really care? Is it likely
to matter to anyone that what purports to be a compensatory remedial model in a statute
proscribing specified corporate behavior in reality has been made into a bounty hunter form of
relief actually bother anyone? We cannot really know the answer to that question, thougb it is, at
the very least, plausible that many citizens wbo (for whatever reason) do not approve of plaintiffs’
lawyers!! but who are willing to tolerate them because they facilitate the compensation of injured
victims would no doubt consider important the fact that no victims are actually being compensated.
For democracy to function effectively, however, courts and legislative bodies must presume that
citizens care whether a law will in reality do wbat it purports on its face to do. To be sure, some will
care about some laws more than others, but it is highly likely that different citizens will care about
differentlaws. Inthe end, then, it is likely that at least some citizens will care—often deeply--about
most laws enacted by Congress. That a law that provides “X” bas, through the shell game of
procedure been effectively transformed into “Y” or even “not X” is surely inconsistent with the
democratic premise that the citizenry may judge its elected legislators by what laws they enact. It
undermines core precepts of representation and accountability, without which democracy is
rendered meaningless.

It should be recalled that in any event, one need not even accept this core precept of American
political theory in order to reject the faux class action. As already noted, the Rules Enabling Act
expressly prohibits such indirect manipulation of controlling substantive law. Thus, a court should
invalidate the use of a procedural rule to manipulate underlying substantive law without even
reaching issues of constitutional law or democratic theory.

The reason that cy pres has become so popular as a means of disposing of unclaimed class
action awards is quite probably that it serves as a superficial antidote to the invidiousness of the
faux class action. Cy pres allows those responsible for the bringing of the class action proceeding to
add the appearance of a socially valuable wealtb transfer (i.e., the award of unclaimed funds to a
charity)—something that would be completely missing absent the charitable award. But as already
explained, this laundering of the faux class action is a change in appearance only. In reality, the cy
pres award is itself improper as a violation of controlling constitutional and statutory directives.
That it also disguises the fundamental pathologies of the faux class action only exacerbates the
serious problems caused by the award of cy pres relief in federal class action suits.

I should emphasize that my concern over the pathologies and abuses of the modern class
action does not necessarily imply that I am opposed to the class action procedure in its entirety.
Indeed, as I wrote in my book on the subject of class actions, “in no way am I opposed to the
existence of the class action procedure. To the contrary, the class action represents an innovative
means of resolving major legal problems that might otherwise overwhelm the judicial system. 1
doing so, however, it should not be permitted to overwheln our nation’s normative and

My should, after all, be recalled that the activities of plaintiffs’ lawyers, such as John Edwards, have become a
subject of hot debate in recent presidential elections.

8
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constitutional commitments to democratic accountability, separation of powers, procedural due
process, or individual autonomy.”12 A class action proceeding in which injured parties voluntarily
choose to join their claims with others who possess similarly situated claims, with the majority of
claimants assuming a passive role and representation handled by a few named parties, is a perfectly
legitimate—often valuahle--multi-party procedural device. It is only when the class action
procedure is employed in a manner that effectively transforms the underlying suhstantive law or
undermines the due process rights of either absent class members or defendants that the process
becomes pathological.

The argument has often been made that even where the class action procedure fails to
compensate ahsent class members, its use is still of vital social importance hecause it acts as a
deterrent to widespread unlawful corporate hehavior. Absent the class proceeding, the argument
proceeds, the small amount of individual damage would allow the wrongdoer to cause widespread
harm without fear of policing through private lawsuits. I fully appreciate the argument. Indeed, its
accuracy is, purely as a practical matter, virtually indisputable. But that fact does not justify use of a
procedural aggregation device such as the class action to establish an entirely new suhstantive
remedial framework. Rule 23 of the Federal Rules of Civil Procedure is simply too small a
procedural tail to wag so large a substantive dog. Surely, such a narrow focus on result orientation
cannot allow the circumvention of the Rules Enabling Act, basic separation-of-powers principles,
the case-or-controversy requirement of Article I1l, or the core democratic premises of transparency,
representation and accountability. Yet those will inevitably be the results if Rule 23 is employed to
impose so dramatic an alteration in the DNA of the underlying substantive law.

If Congress ultimately determines that its existing remedial framework fails to achieve
congressionally estahlished goals, it is of course appropriate for Congress to consider adoption of
alternative remedial devices. But neither Congress nor the judiciary is permitted to achieve those
goals indirectly, through the manipulation of the controlling legal and constitutional framework.

1v. POSSIBLE LEGISLATIVE REMEDIES

In my opinion, the courts should themselves invalidate the use of cy pres relief in class actions,
because of the practice’s inconsistency with applicable constitutional and statutory directives. But
while recent decisions have evinced a growing judicial concern with the practice,3 to this point no
decision—at least of which I am aware—has reached this conclusion. But it must he rememhered
that Congress retains full legislative control over the Federal Rules of Civil Procedure, and may
therefore modify them through the enactment of legislation if it so desires. I strongly urge Congress
to consider and ultimately adopt reform legislation to cure the pathologies to which cy pres relief
has given rise, as well as the deeper pathologies which cy pres is likely designed to shield.

The first option, naturally, is simply for Congress to prohibit the use of cy pres awards, included
as either elements of coercive judicial awards or as part of judicially approved settlements of class

2 Redish, supro note 9, at ix.
B See cases cited in note 1, supra.
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action proceedings in federal court. In addition, however, Congress should consider a second
reform: insertion into the class certification process of an additional requirement, above and
beyond those currently imposed by Rules 23(a} and (b}): the prerequisite that prior to certification
the certifying court have determined that there is legitimate reason to believe that a substantial
portion of the class will actually be compensated as a result of a settlement or coercive award.
Absent such a finding, the class will degenerate into a faux class action. Where such a finding has
been made (and it will probably be necessary at some point to operationalize the concept of
“substantial portion”}. It is true that such a determination necessarily involves a prediction of
future events, rendering the decision difficult in many instances. But in a large number of class
proceedings it should not be all that difficult for the court to determine that neither an award nor a
settlement is likely to benefit much of the absent class. In making this determination, the court may
look to four factors: (1) the size of the absent class; (2} the amount of injury likely suffered by
individual class members; (3} the difficulty in finding absent class members; and (4} the difficulty in
actually compensating absent class members. Where a class is very large, individual class members
have likely suffered only a relatively small amount of damages, it will be difficult to find many of the
class members, and there is no obvious means of easily compensating them, it is highly likely that a
large portion of the absent class members will benefit not at all from the award. In these cases,
payment of the remaining funds to an uninjured charity should not be considered an acceptable
alternative mode of punishment.

These suggestions are designed to represent merely possible beginnings of what would have to
be a far more detailed process of developing specific legislative reforms as a means of curing the
pathologies to which my testimony has pointed. The main goal of my testimony, however, has been
to convince members of this Subcommittee that such reform is essential to the preservation of the
effective and legitimate operation of the federal system of litigation. If I have achieved that goal,
then I will take satisfaction that I have been able to contribute to the start of an effort to make sure
that the class action does only what a complex procedural aggregation device is designed to do.

Thank you for providing me with this opportunity.

10
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Mr. FRANKS. And I now recognize Mr. Sobol for 5 minutes.

TESTIMONY OF THOMAS M. SOBOL, PARTNER,
HAGENS BERMAN SOBOL SHAPIRO, LLP

Mr. SoBoL. Good morning, Mr. Franks. Good morning, Members
of the Subcommittee.

I bring to bear 30 years of the practice of law and some real-
world experience in dealing with class actions. And while I do so,
my views are my own, not those of my clients or my firm.

Now, if the proponents of CAFA made one promise about the new
statute, it was, to use their own words, this: that CAFA does not
change substantive law—that is, in effect, it is a procedural provi-
sion only.

Now, judged by those terms, CAFA is an abysmal failure. It is
true that over the past 7 years since its passage, CAFA has
changed where cases get filed, and it has stopped or prevented the
occasional reverse auction where the rights of consumers are not
sufficiently recognized. But CAFA’s biggest impact has been to
deny consumers access to substantive State laws that protect con-
sumers.

CAFA usurped from State courts the ability to interpret their
own laws and protect their own citizens. It vested in the Federal
judiciary with virtually sole authority over nationwide or multi-
State class actions. But, at the same time, CAFA did not provide
any instruction as to how the Federal judiciary was to handle these
numerous large State-law-based consumer protection cases. It did
not explain how a single Federal judge was to handle what pre-
viously had been the work of numerous State court judges address-
ing many separate State class actions involving State law.

By failing to do so, CAFA presents the Federal judiciary with a
problem for which there is no immediate solution. As a result, Fed-
eral courts often deny certification of multi-State class actions
when multiple States’ laws are at play. The denial of access of jus-
tice is not based on the merits of the case but on a technical proce-
dural issue under the Federal Rules of Civil Procedure—manage-
ability. And the result is that consumers are denied access to jus-
tice.

Decades ago, every State passed consumer protection statutes
prohibiting unfair or deceptive trade practices. But when all is said
and done, State consumer protection laws are based on a single
simple proposition: Don’t lie, don’t steal, don’t cheat. Most big and
small businesses have no problem complying with this simple prop-
osition. It is only the rare and unethical of businesses or
businesspersons who become defendants in significant consumer
protection matters. On this, there can be no partisan view and no
belief that businesses need to be free to lie, steal, or cheat.

Now, contrary to most Federal statutes and regulations, every
State consumer protection statute provides both public and private
enforcement. And the predominance of State action in this area is
consistent with tradition. The Supreme Court has long recognized
the historic primacy of State regulation in matters of health and
safety. But then Congress enacted CAFA, brandishing a machete
where a scalpel would have sufficed to address complaints about
the class action vehicle. In wielding this awkward instrument, Con-
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gress ignored its potential and likely effects on consumers’ ability
to bring State consumer protection and common law claims.

Since the passage of CAFA, Federal courts have denied efforts to
certify claims by consumers basically on the basis that the cases
are too complicated or too unmanageable. In other words, as I
think that Mr. Nadler indicated, there has been a one-two punch.
First, the cases must go to Federal court, and they all get consoli-
dated into one place. But now that they are all consolidated in one
place, they are too complicated to proceed.

As the grounds of the denial of class certification, Federal courts
often cite the need to apply the law of the State where each con-
sumer resides because each respective State’s interest in enforcing
its consumer laws trumps its interest. But by refusing to certify
any class in the face of unmanageability or insurmountable obsta-
cles posed by multiple State laws, these certification refusals deny
American citizens their constitutional guarantee to a day in court.

Thank you, Mr. Chairman.

Mr. FRANKS. Thank you, sir.

[The prepared statement of Mr. Sobol follows:]
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Testimony of Thomas M. Sobol'
Before the Subcommittee on the Constitution
Of the Committee on the Judiciary
United States House of Representatives

Hearing: “Class Actions Seven Years After the Class Action Fairness Act”
June 1, 2012
L Introduction

If the proponents of the Class Action Fairness Act of 2005 (“CAFA”) made one promise about
the new statute, it was this; CAFA “does not change substantive law—it is, in effect, a
procedural provision only.” Judged by these terms, CAFA is an abysmal failure. True, in the
seven years since its passage, CAFA has changed where cases get filed and reduced the
possibility of the rare reverse-auction settlement that does not fully address the injury imposed
by a company’s conduct on the class. But CAFA’s biggest impact has been to deny consumers
access to the substantive state laws that protect consumers, including that governing unfair and
deceptive trade practices, warranties, antitrust, unjust enrichment, negligence, and other common
law torts.

CAFA usurped from state courts the ability to interpret their own laws and protect their own
citizens. It vested the federal judiciary with virtually sole authority over nationwide or multistate
class actions. But CAFA did not provide any instruction as to how the federal judiciary was to
handle these numerous, largely state law based consumer protection class actions. It did not
explain how a single federal judge was to handle what previously had been the work of
numerous state court judges addressing many separate state class actions involving state law. By
failing to do so, CAFA presented the federal judiciary with a problem for which there was no
immediate solution. As a result, federal courts routinely deny certification of multistate classes
when multiple states’ laws are at play. The denial of access to justice is not based on the merits
of the case but on a technical procedural issue under the Federal Rules of Civil Procedure —
manageability. These denials leave consumers with no recourse.

The federal courts” denials are not surprising; proponents of CAFA expected the Act would
reduce the power of class actions and, with it, American citizens’ abilities to combat unfair and
deceptive practices. Only America’s consumers and workers have suffered. Every day, the
public continues to be harmed by the corporate wrongdoing. Every day, the refusal of the federal
courts to allow class actions challenging such behavior under state laws makes it easier and

' Mr. Sobol is the Managing Partner of Hagens Berman Sobol Shapiro LLP’s Cambridge office. His practice
focuses on pharmaceutical and medical device litigation for consumer classes. large and small health plans,
individuals, and stalc govermmenis. The views expressed here arc his own and should not be ascribed to his [inn or
any of his firm's clients.

8. Rep. No. 109-14, at 61 (2005) (accompanying passage of the Act in February 2005). See also id. at 56
(“[CAFA] is court reform—not tort reform. It would simply allow federal courts to handle more interstate class
actions. It makes no changes in substantive law whalsocver.™)
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easier for companies to shirk corporate accountability and avoid any legal consequences for their
misconduct.

11. CAFA — Provisions of the Law

As the Committee knows, CAFA has two primary components. First, the Act includes a
“consumer class action bill of rights”* requiring court scrutiny of proposed class settlements
awarding coupons to class members to ensure the settlement is “fair, reasonable, and adequate,”
provides for alternative measures of attorney fees in such cases, and compels notice of class
action settlements be sent to appropriate state and federal officials to provide them an
opporturnity to voice opposition.* Arguably, this first component was mere window dressing for
the Act as it did little to change the existing practice; Rule 23(e) of the Federal Rules of Civil
Procedure already required that a court “may approve [a proposed settlement] only after a
hearing and on finding that it is fair, reasonable, and adequate.”* Other portions of the rule
governed the procedures to be used in determining and awarding attorney’s fees.®

Second, and of far more significance, CAFA expands federal court jurisdiction over class actions
by amending the diversity jurisdiction statute (28 U.S.C. §1332) and modifying the class action
removal statute (28 U.S.C. §1453).7 With limited exceptions, any class action in which a
member of the proposed class is a citizen of a different state than any defendant — in other words,
where any diversity, rather than the traditional requirement of complete diversity, exists — shall
be heard in federal court. Ifocus my remarks here on this expansion of federal court jurisdiction
and concurrent contraction of states’ rights to interpret and enforce their own state and common
law causes of action.

11T, Consumer Protection Is a State Law Issue

Congress passed the Federal Trade Commission Actin 1914, creating the Federal Trade
Commission (“FTC”), in an attempt to police unfair methods of competition.® In 1938, the
Wheeler-Lea Amendment added a broad prohibition on “[u]nfair methods of competition in or
affecting commerce, and unfair or deceptive acts or practices in or affecting commerce,”
declaring them unlawful.” The FTC Act allows the federal government to prosecute deceptive
trade practices on behalf of the public but it contains no private right of action allowing
consumers to bring their own claims.

3 Class Action Fairness Act of 2003, Pub. L. No. 109-2, 119 Stat. 4 (codificd in scattcred scctions of 28 U.S.C.)
(“CAFA™).

17d. at 119 Stat. 6-7.

? Fed R.Civ P. 23(e)(2).

© Id. at 23(h) (added in 2003).

" CAFA, supra note 3, at 119 Stat. 9-13.

B 15US.C. §41etseq (2012).

® Wheeler-Lea Amendment of 1938, ch. 49, §3, 52 Stal. 111 (codificd at 15 U.S.C. §45(a) (1)).
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Between and 1961 and 1981, every state enacted consumer protection statutes, sometimes
referred to as “little FTC Acts,”™" prohibiting unfair and/or deceptive trade practices."! As one
would expect given fifty-one laboratories, some differences in the statutes exist. But the
fundamental commonalities among them cannot be ignored. When all is said and done, state
consumer protection laws are based on a simple proposition: don’t lie, don’t steal, and don’t
cheat. Most big and small businesses have no trouble complying with this simple proposition. It
is only the rare and unethical of businesses or business persons who become defendants in
significant consumer protection matters. On this, there should be no partisan view and no belief
that businesses need to be free to lie, steal, or cheat.

Contrary to the FTC Act and most of the statutes and regulations the FTC is charged with
overseeing, every state’s consumer protection statute provides for both public and private
enforcement.’> While many early versions of state consumer protection statutes lacked recourse
for private consumer redress, instead vesting sole enforcement ability in public entities, “[i]t
quickly became apparent... that the state could not alone handle the quantity of consumer
complaints, and states that did not already provide for a private right of action created one by
amending their statutes.”” Over the years, state courts gained significant experience and
expertise interpreting and applying these laws on behalf of their citizens.

The predominance of state action in this area is consistent with tradition: even the Supreme
Court has long recognized “the historic primacy of state regulation of matters of health and
safety ”!* State common law has traditionally provided some consumer protection remedies in
the forms of actions for deceit, strict liability, and warranty violations. The introduction of state
consume{sprotection statutes “made it considerably easier for consumers to obtain legal
redress.”

With the advent of multistate (and multinational) corporations, an extensive transportation
infrastructure, the internet, and billions of dollars spent each year on advertising and marketing,
rare is the good or service that cannot be learned about and obtained across state lines. In this
world, the vast majority of fraud perpetrated against consumers, workers, and purchasers is

' Indeed, more than half of these statutes explicitly reference the Federal Trade Commission Act.

! See 1 Dee Pridgen & Richard M. Alderman, Consumer Protection and the Law 167-73 (2011-2012 ed. 2011). At
least three states had consumer protection laws on the books prior to 1961: Delaware (1953), Minnesota (1943), and
Wisconsin (1921).

12 1d. at 420-21.
Y d at 421,

Y Medironic, Inc. v. Lokr, 518 U.8. 470, 485 (1996) (noling the cxislcnce of a “presumplion against (he precmption
of statc policc power regulations” in arcas such as health and safcty and concluding that fedcral manulacturing and
labeling requirements applicable to medical devices did not preempt conmmon law claims of negligence and strict
liability). See also Altria Group, Inc. v. Good, 555 U.S. 70, 80 (U.S. 2008) (discussing the federal Labeling Act. 79
Stat. 282, 15 U.8.C. § 1331, and obscrving “Nothing in the clausc suggests that Congress meant (o proscribe the
States’ historic regulation of deceptive advertising practices. The FTC has long depended on cooperative state
regulation to achicve its mission because, although one of the smallest administrative agencics, it is charged with
policing an enormous amount of activity.”).

' Pridgen & Alderman, supra note 11, at 16.
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carried out nationwide; swindlers have no respect for zip codes and do not stop at state
boundaries. Private remedies for policing this fraud lay almost exclusively with the enforcement
of state — and perhaps many states’ — consumer protection acts and common law policies.

Then Congress enacted CAFA, brandishing a machete where a scalpel would have sufficed to
address complaints about the class action vehicle. In wielding this awkward instrument,
Congress ignored its potential and likely effects on consumers’ ability to bring state consumer
protection and common law claims, real effects proven over the last seven years.

IV.  Federal Courts Routinely Deny Certification and Thereby Thwart State Attempts to
Protect Their Citizens

Before CAFA, federal courts would often not certify multistate class actions. In the decade
before enactment of the statute, the U.S. Courts of Appeal of at least six circuits had denied or
reversed class certification in multistate class actions because of perceived difficulties in dealing
with variations in state substantive law.'® The U.S. Chamber of Commerce crowed about the
fact that federal courts regularly refused to certify such classes, suggesting to the U.S. Court of
Appeals for the Second Circuit that “it is nearly a truism that nationwide class actions in which
the claims are sut7)j ect to varying State laws cannot be certified because they are simply
unmanageable.””

During this pre-CAFA time, vigilant state courts were able to carry the weight of state consumer
protection class action litigation. While federal courts were reluctant to get involved in
multistate actions and sit as a super-class action forum, state courts routinely and effectively
embraced their traditional role of protecting consumers by overseeing class actions. This process
allowed consumers to have their claims adjudicated and state courts to deal with state-by-state
issues, while preserving the resources of the federal judiciary to address federal and other
concerns. For example, in the 1990s and early 2000s, Microsoft faced claims by the U.S.
Department of Justice, state Attorneys General, and scores of consumers that the company
violated federal and state antitrust laws by monopolizing the market and forcing consumers to
overpay for software. Single-state class action suits on behalf of consumers proceeded in
approximately twenty states, nearly all of which resulted in successful resolutions. At the same
time, Judicial Panel on Multidistrict Litigation transferred and consclidated before one judge all
related federal cases against Microsoft. Allowing the state courts to oversee claims concerning
their own consumer protection laws relieved the federal judiciary of the necessity of weighing in
all state-specific matters.

In one fell swoop, CAFA changed all that. CAFA placed nearly all class actions on the
shoulders of the federal judiciary, foisting upon them the work of all state court judges, and
virtually removed state court judges from the picture in major class matters.

' See 151 Cong. Rec. $1168 (stalement of Sen. Bingaman) (listing (he Third, Fifth, Sixth, Seventh, Ninth, and
Eleventh Circuits and noting at least twenty-six federal district courts had likewise denied certification of multistate
consumer classcs).

17 Id. (statement of Sen. Bingaman) (quoting U.S. Chamber of Commerce amicus brief in I re Simon II Litig.,
ultimately decided by the Sccond Circuit at 407 F.3d 125 (2d Cir. 2003)).
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Since the passage of CAFA, the federal courts have only picked up the pace, denying efforts to
certify claims by consumers, workers, and others on the grounds that “rendering a class action on
these claims essentially unmanageable is the tremendous variation in state laws that would
overwhelm any common questions that could be demonstrated ”™* Even nationwide classes
utilizing a single state’s laws have been criticized and decertified in the federal courts. In fact,
the Eighth Circuit twice decertified the same nationwide class of consumers implanted with
recalled prosthetic heart valves linked to heart failure.'” The district court found the defendant’s

¥ Thompson v. Jiffy Lube Int'l, Inc., 250 FR.D. 607, 630 (D. Kan. 2008) (finding differences in state consumer
protection acts, negligence, unjust enrichment, and punitive damages principles undermine the typicality and
commonalily prongs of Rulc 23 and defcal class certification). For just a sampling of post-CAFA denials of class
certilication of consumer prolection, unjust enrichment, and other stale and common law claims, see, e.g., Powers v.
Lycoming Engines, 272 FR.D. 414, 430 (ED. Pa. 2011) (“because we cannot group the differing laws to apply them
as a unit, a single nationwide class action would be unmanageable.... Thus, in light of the choice of law issues. we
cannot conclude that a class action would be manageable.™); Marshall v. H & R Block Tax Servs. Inc.,270 FR.D.
400, 410 (S.D. TIL. 2010) (denving motion to certify eleven-state class of purchasers of extended warranty on
defendant’s services, writing “the dilferences in the required prools of the states' statuics demonstratc that a multi-
state certification would not be manageable because of the multiple and different variables that would have to be
proved as to each class member. The Court therefore concludes that commeon issues of law do not predominate in
Plaintiffs’ consumer protection claims..”); Muehibauer v. GMC, 2009 U.S. Dist. LEXIS 26971, 14 (N.D. IlL. 2009)
(denying motion for class ccrtilication brought by consumers allcging delective manufacture of anti-lock brake
components in cars sold nationwide, writing ~Courts have long held that the laws of unjust enrichment vary from
state to state and therefore are not appropriate for nationwide class action treatment.... The cases do not stand for
the proposition that only national class actions for unjust enrichment are inappropriate; rather. the cases explain that
multi-state class actions for unjust cnrichment arc inappropriatc because the individual stales’ laws regarding unjust
cnrichment are oo nuanced (o lend themsclves Lo class treatment.”); Alligood v. Taurus Int'l Mfg., 2009 U.S. Disl.
LEXIS 131371, 10-12 (S.D. Ga. 2009) (denying motion for class certification for nationwide class or subclasses of
purchasers of rifles and ammunition on grounds that state warranty laws differ and “the attempt to manage variations
in state law with six different subclasses for each defendant would likely result in a procedural quagmire, making the
casc unmanageable.™); Fulcan Golf LL.C v. Google, Inc., 254 FR.D. 521, 533-34 (N.D. TlL. 2008) (concluding “the
dilTcrences in the unjust enrichment laws are sufficiently substantive lo preclude class certification.™); Siegel v. Shell
Qil Co., 256 F.R.D. 580, 584-85 (N.D. IIl. Sept. 23, 2008) (denying certification of consumer protection and unjust
enrichment claims. noting “[l]ike the variation in the states’ unjust enrichment laws, “[s]tate consumer-protection
laws vary considerably.”™); In re Conagra Peanut Butter Products Liability Litigation, 251 FR.D. 689, 697 (N.D.
Ga. 2008) (aller describing in delail diflerences in states' unjust enrichment laws, stating that “|(|his morass is usclul
to establish not only the lack of uniformity of unjust enrichment claims across the coumntry, but also the inferiority of
class-wide resolution due to discerning the many differing legal standards.™); In re Grand Theft Auto Video Game
Consumer Litig., 251 FR.D. 139, 158 (S.D.N.Y. 2008) (decertifying a settlement class after determining
“differences in the pertinent state consumer-protection laws undermine the cohesiveness of the Settlement Class, and
raisc concerns regarding the propricty of grouping individuals with distinctly diffcrent substantive claims in a single
nationwide class.”™); fn re. GMC Dex-Cool Prods. Liab. Litig., 241 F.R.D. 305, 315 (S.D. TlL. 2007) (denying motion
for class certification after holding that “determining whether GMC in fact has made enforceable express warranties
to the class. as Plaintiffs claim. will require the Court to apply the significantly-differing laws of forty-seven states, a
prospect that defcats both the predominance and manageability requirements of Rule 23(b)(3).”)

¥ In re St. Jude Medical, Inc., 425 F.3d 1116, 1120-21 (8th Cir. 2005); Jnt re St. Jude Medical, Inc., 522 F.3d 836.
839-40 (8th Cir. 2008) (/n re St. Jude IT). Bul the districl court was not as quick (o certily nationwide classcs as
critics would suggest. Plaintifls had asked the district court (o certily three nationwidc classes ol consumers
implanted with the faulty heart valves: one for injunctive relief in the form of medical monitoring, one under the
Minnesota consumer protection statutes, and one based on common law for personal injuries. After conditionally
certifying all three classes, the district court decertified the personal injury class, finding variations in state law
would affect predominance and superiority, by requiring at least 25 subclasses. See In re St. Jude., 425 F.3d at
1118.
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home state of Minnesota bore significant and sufficient contacts to the challenged acts and
certified a nationwide class of patients under the Minnesota consumer protection statutes; in
2005, the Court of Appeals decertified the class on the grounds that the lower court failed to
engage in a full choice-of-law analysis for each individual consumer, speculating that Minnesota
lacked sufficient contact with many class members’ claims and that many other states’ laws
would govern.?” Following remand and the recertification of the same class under the same
statutes, the Court of Appeals again decertified the class in 2008, seemingly finding the
Minnesota consumer protection statutes require a showing of reliance — despite the Minnesota
Supreme Court’s holding to the contrary.”*

As grounds for the denial of class certification, federal courts often cite the need to apply the law
of state where each consumer resides because “each respective state’s interest in enforcing its
consumer fraud laws trumps [the forum state’s] interest > But by refusing to certify any class
in the face of “unmanageability” or “insurmountable obstacles” posed by multiple states’ laws
governing a class action, federal courts are failing to respect any state’s interest in enforcing its
consumer protection laws.

Worse yet, these certification refusals deny American citizens their Constitutional guarantee to a
day in court and the opportunity to have their claims adjudicated. If consumers must band
together in a class action to seek redress for their injuries, because any single individual’s claim
is too small to justify the costs of litigation, and if such class actions can only proceed in federal
courts that will not certify their claims, the courthouse doors effectively close, leaving consumers
with no remedy.

Applying choice-of-law considerations and certifying a multistate class is not easy. It can
require a significant undertaking, both by counsel and the court, but it is not impossible.
Despite this, many courts refuse to entertain the possibility.

Published decisions of courts denying motions for class certification or decertifying classes do
not tell the full story. The problem goes much deeper than the many decisions one can cite
where a federal court denied class certification of consumer protection, warranty, unjust
enrichment, and other state and common law claims, due explicitly to concerns over the
difficulties that may be found in choice-of-law issues, multiple states’ laws, or subclasses.
CAFA’s legacy — this unwillingness or inability to allow meritorious claims to continue in the
face of choice-of-law issues and/or the application of multiple states’ laws — is much broader. It
resides in courtrooms and law offices across the nation, where no public record reveals its

* In re St. Jude, 425 F.3d at 1120-21.

? In re St. Jude II. 522 F 3d at 839-40 (finding that even though the Minnesota consumer protection acts require no
showing of reliance, the defendant is entitled to defend the case by showing or attempting to show individual
instances of lailure (o rely on the delendant’s mistepresentations and that such potential variation deflcats class
certilication).

2 Laneyv. Am. Std. Cos., 2010°U.S. Dist. LEXTS 100129, *68 (D.N.J. 2010) (refusing (o cerlify a nationwide class
due to in part to the unmanageability of applying multiple states’ consumer protection acts)

= See, e.g.. In re Pharm. Indus. Avg. Wholesale Price Litig.. 252 FR.D. 83, 107 (D. Mass. 2008) (certifving a class
of third party payors of health care benefits and a class of third party payors and consumers under the consumer
prolection stalules of multiplc states).
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presence but its impact is felt nonetheless. 1t is in the remarks of a judge who tells litigants that
the court does not have the resources to manage a case in which the amended complaint asserts
claims under the laws of fifty states. Or in the decision of an attorney who tells prospective class
members that although they and thousands others were defrauded, he cannot file their case
because the courts will not allow a multistate class to be certified.

Even the Hon. Jack B. Weinstein, long castigated by big business as too consumer-friendly,
opted against contending with state law claims in a recent class action concerning allegedly
fraudulent and illegal misrepresentations about the blockbuster atypical antipsychotic Zyprexa.
Instead certifying a class of third party payors under the federal Racketeer Influenced and
Corrupt Organizations Act (“RICO™), 18 U.S.C. § 1961-1968, Judge Weinstein observed:

In view of the ease of administering a class action based upon a single national
law, RICO, it would be inexpedient and wasteful of court and litigant energy to
attempt to shape the present case to conform to fifty separate state substantive-
procedural rules. In the absence of a federal conflicts of law rule, or other
solution, the court prefers to avoid engaging in such a daunting enterprise.
Solutions required under the Class Action Fairness Act of 2005, providing for
removal of state-substantive-law-based cases, can be put off for the future.”*

The fact that many federal jurists can be hamstrung by the increased attention to state law these
cases require should come as no bombshell. CAFA was enacted with no accompanying increase
in resources to the federal judiciary to deal with an increased caseload and substantially more of
these potentially complex cases. Instead, a single federal judge is now expected to do the work
of multiple state court judges (and in the same amount of time). CAFA also failed to provide for
changes to the procedural rules governing class actions or the choice-of-law frameworks under
which they would have to operate to attempt to allow meritorious claims to continue and instead
thrust the federal judiciary into the role of developing and interpreting various states’ laws, a role
long held by state courts. As NYU Law Professor Arthur Miller noted at the time,

It is not surprising that federal courts are reluctant to grant certification to
multistate class actions based on state consumer protection laws. After all, these
are laws with which the federal courts generally are not familiar or comfortable.
Imagine the discomfort of a federal judge, then, when confronted with a case
involving tens of thousands of individuals from all fifty states and state laws that
at least superficially appear to be different. Moreover, our federal courts have
limited resources and are responsible for adjudicating a tremendous array of
substantive matters. State courts, on the other hand, are far more comfortable
handling cases involving state contract or tort law and are, therefore, more
inclined to try to find a way to hear and resolve those cases.”

B UKCW Local 1776 & Participating Kmplrs. [Health & Welfare Fund v. Eli Lilly & Co. (In re Zyprexa Prods. Liah.
Lirig.), 253 FR.D. 69, 201 (ED.N.Y. 2008), rev d, 620 F.3d 121 (2d Cir. 2010).

151 Cong, Rec. S1170 (daily ed. Feb. 9, 2005) (text of letter from Arthur B, Miller to Sen. Bingaman).
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Many foresaw just this result. During debate on CAFA, Senators Dianne Feinstein of California
and Jeft Bingaman of New Mexico introduced an amendment that would clarity the application
of state law in multistate class actions.*® Seeking to add a new subsection to CAFA entitled
“Choice of State Law in Interstate Class Actions,” the amendment provided that a “district court
shall not deny class certification, in whole or in part, on the ground that the law of more than 1
State will be applied” and would instead take steps to “attempt to ensure that plaintiffs’ State
laws are applied to the extent possible.””” The amendment, Professor Miller noted, would
prevent consumers from being ensnared

in the ultimate Catch-22 situation — their lawsuit is in federal court because the
class includes people from many states and Congress has said that is the only
place the class can go, but then, the federal court will not grant class certification
precisely because the class involves citizens from multiple states. 7hat simply
violates the most basic principles of citizen access to the courrs.”

The Feinstein-Bingaman amendment would have prevented this result by “allow[ing] a federal
court to choose not to follow the choice-of-law rule of the state in which the court is located.

The federal judge could instead make the case more manageable by choosing the law of one state
with sufficient ties to the underlgling claims to meet the choice of law requirements that the
Constitution demands be met.”® The amendment failed.

V. CAFA Favors Defendants at the Expense of Consumers

“Class actions were designed to provide a mechanism by which persons, whose injuries are not
large enough to make pursuing their individual claims in the court system cost efficient, are able
to bind together with persons suffering the same harm and seek redress for their injuries.”"

They exist solely to attempt to level the playing field between individual consumers harmed in
small but concrete ways and companies, most of which have sprawling reach, virtually unlimited
resources, and a cadre of hourly-paid attorneys at their disposal. In the last seven years, CAFA
has tilted the field back towards class action defendants. For example:

o MDI proceedings. Tf multistate class actions cannot be heard in state court and federal
courts refuse to address and certify classes involving multiple states’ laws, CAFA leaves
only one apparent alternative: the filing of nearly fifty single-state class actions
concerning the same conduct.™ Nearly all of these actions could and would be removed
under CAFA and transferred and coordinated through the multidistrict litigation process,

* See id. at S1166 (statement of Sen. Feinstein).

¥ 1d. (providing text o SA 4).

* Id. at S1170 (text of letter from Arthur B. Miller to Sen. Bingaman) (emphasis added).
.

*'§. Rep. No. 109-14, at 4.

3! This assumes the economic viability of filing in every state, an assumption that cannot be made lightly. Many
states” populations are too small to justify the significant resources that litigating class actions take; their citizens
would likely be Ieft out of any chance at recovery.
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an outcome specifically contemplated by the Act.® Considering “the convenience of
parties and witnesses” as required by the statute governing multidistrict litigation, the
Judicial Panel on Multidistrict Litigation often sends the cases to a federal court in the
defendant’s backyard, which serves as a waiting room until the federal court denies class
certification on the grounds that too many states’ laws are at issue.

e [‘orum-shopping. Plaintiffs are often accused of forum-shopping to attempt to find a
court most receptive to their claims.® But CAFA itself is the epitome of forum-
shopping, with the shoe on the other foot and Congress’s imprimatur: if defendants do
not want to be in state court, they no longer have to be.

o “Justice delayed is justice denied.”™* Between removal, multidistrict litigation
consolidation proceedings, the potential certification of novel issues of state law to state
supreme courts, and the fact that a single judge must now bear the full weight of complex
consumer class actions, the time from injury to recovery (if any) can drag on for years
and years. These delays harm only consumers and injured victims.

VL. The Combination of CAFA and Mandatory Arbitration Provisions
Limits Consumers’ Access to the Courtroom

The tilting of the playing field does not end with CAFA. While CAFA significantly limits the
ability of consumers to hold corporations accountable, big businesses are taking affirmative steps
to avoid any and all accountability, even before a claim is ever filed. Consumer contracts often
include provisions requiring all claims be resolved not through the court system but through
arbitration, a process that is expensive and stacked against consumers in favor of corporate
repeat players. This one-two punch — limiting class actions and foreclosing all other legal
remedies — makes it virtually impossible for consumers to access the courtroom to hold
wrongdoers accountable.

Although class actions are frequently the onfy practical way consumers can hold a corporation
accountable and bring a claim against the company for smaller amounts of money, the Supreme
Court recently gave corporations the green light to ban a// class proceedings — both in court and
in arbitration — in the fine print of contracts, so long as that ban is included within an arbitration
clause. Tn ATd& T Mobility 1.1.C v. Concepcion, the Court found that the Federal Arbitration Act
(“FAA”) allows corporations to deny consumers their Seventh Amendment right to a trial by jury
and instead force them into a corporate-designed system of mandatory binding arbitration for any
disputes.” Because no individual consumer would bother with a formal process to recover $30,

2S. Rep. No. 109-14, at 3§ (stating “|i[f other class actions on the same subject have been (or are likely to be) filed
elsewhere, the Committee intends that this consideration would strongly favor the exercise of federal jurisdiction so
that the claims of all proposed classes could be handled efficiently on a coordinated basis pursuant to the federal
courls’ mullidistrict litigation proccss as cslablished by 28 U.S.C. §1407.7)

* Whether forum shopping by plaintiffs is a bad thing is a debatable proposition. Arguably, it is the duty of
plaintiffs® counsel to file a case in the jurisdiction and forum she believes will best protect the rights of her chients.

** William Gladstone, British politician (1809-1898).
F131 8.CL 1740, 1748 (2011).
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AT&T’s contract banned a/l class actions and instead req}uired customers to bring individual
claims in a forced arbitration system designed by AT&T.* Some states, including California,
banned as unconscionable most class action waivers in consumer contracts, particularly in the
context of arbitration.’” But the Court found the FAA broadly trumps state laws; under this
ruling, class action bans may be upheld so long as they are part of an arbitration clause.”®

Corporations have been hiding outright bans on class actions in the fine print of contracts.
Concepcion has opened the floodgates: corporations, including Microsoft, Sony Playstation
Network, Starbucks, Match.com, and Netflix, are adding class action bans to the mandatory
arbitration provisions already contained in consumer contracts. Consumers frequently do not
even know these bans exist; when they learn of such bans, they have little choice but to agree to
the restrictions, leaving them with even less recourse to combat corporate wrongdoing.

VII.  Conclusion

CAFA moved into federal courts claims where no federal law was or is at issue and where only
state causes of action are typically involved. But the refusal of the courts to certify a class under
one state’s law or under multiple states’ laws thwarts state consumer protection efforts and
leaves no remedy for consumers.

* See id. at 1744,
¥ See id. at 1745, 46,
*® See id. at 1748,
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Mr. FRANKS. And, Mr. Beisner, we recognize you for 5 minutes,
sir. And don’t forget your microphone.
TESTIMONY OF JOHN H. BEISNER, PARTNER, SKADDEN, ARPS

Mr. BEISNER. Good morning, Chairman Franks, Ranking Mem-
ber Nadler, and Members of the Subcommittee. Thank you for in-
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viting me to testify here today about the Class Action Fairness Act
and paths forward for improving Federal class action practice.

CAFA’s success in reforming Federal class action practice, I be-
lieve, is undeniable. The law has accomplished each of its stated
primary goals: one, assuring fair and prompt recoveries for class
members with legitimate claims; two, restoring the intent of the
Framers of the Constitution by authorizing Federal jurisdiction
over interstate class actions of national importance; and, three, en-
couraging innovation on the part of American businesses.

Most importantly, CAFA has allowed a substantial number of
class actions to be heard by Federal courts that otherwise would
have proceeded in State courts. Many of those State courts were
previously regarded as magnet jurisdictions because they allowed
lax class certification standards and therefore attracted huge num-
bers of class actions.

One such magnet jurisdiction was Madison County, Illinois. Prior
to CAFA, this small, otherwise quiet county was a hotbed of class
action activity, with 177 class actions, many of them nationwide
cases, filed in the 2 years before CAFA was enacted. In the 2 years
following CAFA’s enactment, only 16 class actions were filed in
that county, representing an annualized decline of over 90 percent.

CAFA has also accomplished its stated goal of assuring fair and
prompt recoveries for class members with legitimate claims. This
important success of CAFA is largely attributed to increased scru-
tiny of coupon class actions that frequently offered class members
only illusory benefits.

CAFA has also encouraged innovation by sounding the death
knell for improper coercive nationwide class actions. Prior to
CAFA, magnet State courts frequently certified nationwide class
actions. And the way they did it—and I think this is important, be-
cause there have been many references to this point—the way they
did it was by ignoring what the State laws were. The State court
in Madison County, Illinois, frequently said, we don’t care what the
other States’ laws are; we are going to apply Illinois law to all
claims nationwide. And that was depriving consumers of access to
justice under the laws of their home State, what their home State
legislators had decided to do.

And the complaints about nationwide class actions not being cer-
tified by Federal courts, it is in respect of those principles that the
applicable State laws should be applied. And the simple solution is
to bring single State class actions, which is what most counsel are
doing these days.

Now, like every piece of legislation, there have been a few bumps
along the road in implementing the statute. A few courts have mis-
construed the intent of the legislation. Most notably, some courts
have ignored CAFA’s presumption of Federal jurisdiction by impos-
ing legal certainty-type obligations on defendants seeking to re-
move claims to Federal court. Some courts have also erred by ap-
plying CAFA’s home State and local controversy exceptions to Fed-
eral jurisdiction, I believe, more broadly than Congress intended.

And some recent rulings by Federal courts and the dJudicial
Panel on Multidistrict Litigation have suggested that single State
class actions may be remanded to State courts—I am sorry—be re-
manded to the originating transferor courts before class certifi-
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cation is decided, I think undermining Congress’ intent to have
uniform decisions made in those cases, or at least consistent deci-
sions.

Now, because CAFA was primarily a jurisdictional statute, there
are a few troubling aspects of class action practice that were not
addressed by the legislation and remain. One is that some Federal
courts are not following the requirement that courts conduct a rig-
orous analysis of Rule 23 prerequisites to class certification. As
Professor Redish has noted earlier, there are concerns about cy-
pres settlements. And a small number of Federal courts, particu-
larly in California, have endorsed extremely overbroad class actions
in which many of the class members do not have Article III stand-
ing because they were not injured. These include cases in which a
case is permitted to go forward even though the vast majority of
class members never had a problem with the product or service at
issue.

CAFA was a landmark piece of legislation, and I commend the
Subcommittee for holding today’s hearing. And thank you again for
inviting me to speak.

Mr. FRANKS. Well, thank you, Mr. Beisner.

[The prepared statement of Mr. Beisner follows:]
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Testimony of John H. Beisner'
On Behalf of the U.S. Chamber Institute for Legal Reform
Before the Subcommittee on the Constitution
of the Committee on the Judiciary
United States House Of Representatives

“Class Actions Seven Years After the Class Action Fairness Act”
June 1, 2012

Good morning Chairman Franks, Ranking Member Nadler and Members of the
Subcommittee. Thank you for inviting me to testify today about the Class Action Fairness Act
(CAFA) and the path forward to further improving federal class action practice.

Today, I am testifying on behalf of the U.S. Chamber Institute for Legal Reform (ILR),
an affiliate of the U.S. Chamber of Commerce dedicated to making our nation’s legal system
simpler, fairer and faster for everyone. The U.S. Chamber of Commerce is the world’s largest
business federation, representing the interests of more than three million businesses and
organizations of every size, sector and region. The Chamber founded ILR in 1998 to address the
country’s litigation explosion. ILR is the only national legal reform advocate to approach reform
comprehensively, by working to improve not only the law, but also the legal climate.

Enactment of CAFA will long be remembered as a milestone in the crusade for a more
just and more effective civil justice system. The statute set out to accomplish three primary
goals: (1) to “assure fair and prompt recoveries for class members with legitimate claims”;

(2) to “restore the intent of the framers of the United States Constitution by providing for Federal
court consideration of interstate cases of national importance under diversity jurisdiction”; and
(3) to “benefit society by encouraging innovation and lowering consumer prices.”> CAFA has
successfully achieved these goals and more. CAFA’s expansion of federal diversity jurisdiction
has moved countless class actions of national importance from state to federal court. In the
process, CAFA has eliminated magnet state-court jurisdictions that were once a haven for
meritless and abusive class action lawsuits. Gone are the days of plaintifts routinely bringing
interstate class actions and relying on lax state-court class-certification standards (standards that
ignored the due-process interests of both class members and defendants) in the hopes of
certifying a class, only to coerce American businesses into unfair settlements that benetitted only
class counsel. In most cases, plaintiffs must now comply with the dictates of Rule 23 of the
Federal Rules of Civil Procedure, and their class proposals are subject to the Supreme Court’s
mandated “rigorous analysis” of Rule 23’s factors. These factors are designed to establish a fair

! John Beisner is co-head of the Mass Torts and Insurance Litigation Group at Skadden, Arps, Slate,

Meagher & Flom LLP. He represents defendants in a number ol areas, including (he pharmaceultical, tobacco,
automobile and linancial-services indusiries. He has testified mumerous times on class action and claims
aggregation issues before the U.S. Senate and House Judiciary Committees (particularly with respect to the Class
Action Fairness Acl of 2005), and played an intcgral role in crafling (hal Icgislation.

N

2 Pub. L. 109-2, § 2(b)(1)-(3).
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mechanism for aggregate litigation that is faithful to the fundamental due-process interests of
both class members and defendants. Simply put, by opening up federal courthouse doors to
interstate class actions, CAF A has required plaintiffs to finally take the requirements of class
certification seriously. And because more and more appellate courts have been willing to
exercise discretionary appellate review of cases that are brought under CAFA, plaintiffs are
finding it increasingly difficult to evade a federal forum — and the more rigorous application of
class-certification standards that exists in most federal courts.®

While CAFA has been integral to improving the civil justice landscape in the United
States, a small number of judicial rulings have ignored Congress’s intent behind that landmark
legislation, meriting further attention. From imposing a heightened “legal certainty” standard on
defendants with respect to CAFA’s amount-in-controversy requirement to broadly construing
CAFA’s narrow exceptions to federal jurisdiction, these rulings run afoul of CAFA’s
presumption in favor of federal jurisdiction. While these rulings only reflect the views of a
minority of courts, Congress should consider addressing these rulings before a small number of
imprudent decisions gain a bigger hold within the federal judiciary. Moreover, because CAFA
was only a first step in reforming abusive class action practice, Congress should also assess
certain troubling aspects of federal class action jurisprudence that were not affected by CAFA.
These issues include: (1) efforts by a small number of federal courts to loosen the requirements
of Rule 23; (2) the increasing use of cy pres settlements to support large fee payouts to class
counsel; and (3) judicial approval of class actions that encompass substantial numbers of
uninjured individuals (that is, persons who lack Article III standing). Finally, Congress should
welcome recent developments in another area of the law, arbitration, which provides consumers
and employees greater access to justice than reliance on a class action system that is still prone to
abuse.

L CAFA HAS PRODUCED IMPORTANT REFORMS FOR CLASS ACTION
PRACTICE.

Since its enactment in 2005, CAF A has proven to be a very successful reform of a
number of abusive class action practices. Congress sought to accomplish three specific goals in
enacting CAFA: (1) to “assure fair and prompt recoveries for class members with legitimate
claims”; (2) to “restore the intent of the framers of the United States Constitution by providing
for Federal court consideration of interstate cases of national importance under diversity
jurisdiction”; and (3) to “benefit society by encouraging innovation and lowering consumer
prices.”™ CAFA has met each of these goals. Most notably, the law has shified a significant
number of class actions to federal court that otherwise would have proceeded in state courts,
many of which applied overly lax class-certification standards. The law has also resulted in
more equitable class action settlements, as federal courts are generally reviewing such
settlements with more rigor than did their state-court counterparts. And finally, the law has also
encouraged innovation on the part of American businesses because they no longer need to fear
being coerced into exorbitant settlements in the massive, frivolous nationwide class actions that
were routinely certified in certain state courts prior to CAFA.

: A review ol the casclaw reveals over 100 cascs in which [ederal appeals courts have interpreied CAFA.

! Pub. L. 109-2, § 2(b)(1)-(3).
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A. CAFA Has Ensured That Truly Interstate Class Actions Are Litigated In
Federal Court.

Traditionally, federal courts had diversity jurisdiction over a class action only if two
conditions were satisfied: (1) all of the class representatives were citizens of a different state
from all of the defendants; and (2) the amount in controversy for each named plaintiff exceeded
$75,000. As a result, plaintiffs’ attorneys would routinely bring frivolous class actions in state
courts, particularly in so-called magnet jurisdictions (like Madison County, Illinois) that gained a
reputation for applying weak class-certification standards. If one court denied certification,
plaintiffs could file virtually identical claims in different state courts throughout the country in
order to find a judge willing to certify their claims. This practice resulted in “judicial
inefficiencies and contravene[d] the Supreme Court’s anti-forum shopping policy.”

Fortunately, this trend has largely subsided as a result of CAFA’s enactment. In the two
years following CAFA’s enactment, only 16 class actions were filed in Madison County, an
annualized decline of more than 90 percent, and studies by the Federal Judicial Center have
shown an increase in federal court filings, making clear that the main locus of class actions has
shifted to federal court.®

B. CAFA Has Tightened The Requirements For Class Settlements.

Another important contribution of CAFA has been heightened standards for class action
settlements, which have resulted in the more equitable disposition of class claims. In particular,
CAFA created new rules for reviewing coupon settlements — i.e., settlement agreements under
which class members are compensated for their purported injuries with coupons, discounts or
credits toward further purchases of the defendant’s products or services. CAFA specitically
requires a coupon settlement to be “fair, reasonable, and adequate,” and places restrictions on
attorneys’ fees in such settlements. 28 U.S.C. § 1712. Although the “‘fair, reasonable, and
adequate’ standard is identical to that contained in Rule 23(e)(2), . . . courts have interpreted
section 1712(e) as imposing a heightened level of scrutiny in reviewing” coupon settlements.”
Thus, federal courts — already more skeptical than state courts of so-called “sweetheart deals” —
have generally taken even greater care in reviewing proposed coupon settlements since CAFA’s
enactment.®

3

Kalee DiFazio, (4774 s Impact on I'orum Shopping and the Manipulation of the Civil Justice System, 17
Suffolk J. Trial & App. Adv. 133, 139 (2012).

6

Emery G. Lee TIT & Thomas E. Willging, Fed. Judicial Ctr., The Tmpact of the Class Action Fairness Act of
2005 on the Federal Courts: Fourth Interin1 Report to the Judicial Council Advisory Committee on Civil Rules 1
(2008), http://www.uscourts.gov/uscourts/Rulesandpolicies/rules/fourth%20interim%20report%20class¥o
20action.pdl.

Sobelv. [eriz Corp., 3:06-CV-00545-LRH-RAM, 2011 U.S. Dist. LEXIS 68984, al *20-21 (D. Nev. Junc
27, 2011) (citing cases).

¥ See, e.g., id. at *20-21; True v. Am. Honda Motor Co., 749 F. Supp. 2d 1052, 1069 (C.D. Cal. 2010)
(employing “heightened level of scrutiny” in rejecting proposed class settlement); see also Synfuel Techs., Inc. v.
DHL Express (US4), Inc.. 463 F.3d 646, 634 (7th Cir. 2006) (“[A]lthough this case is not covered by the Class
Action Fairness Act . . . we note that in that statute Congress required heightened judicial scrutiny of coupon-based
settlements based on its concern that in many cases ‘counsel are awarded large fees, while leaving class members
(cont'dj
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In one suit, for example, plaintiff consumers brought a putative class action against the
defendant retailer alleging false advertising, breaches of contract and warranty, unfair business
practices, and unjust enrichment, in connection with an air purifier and its alleged harmful
emissions.” The parties had entered into a settlement providing class members with $19 coupons
for use at the defendant’s stores plus a guard to protect against emissions of allegedly defective
air purifiers. Applying a “greater level of scrutiny” than was required pre-CAFA, the court
rejected the settlement.'® The court reasoned that the settlement was “not the product of
informed, arms-length negotiations between effective Class Counsel and the Defendant. ™!
Moreover, the court was troubled by the lack of sufficient information regarding the potential
value of the litigation. The court therefore concluded that “[t]he proposed settlement, in which
Class Counsel receive close to $2 million in fees and class members are given a $19 coupon, is
below the range of recovery in which a settlement of this case may be considered fair.”'?

C. CAFA Has Encouraged Innovation By Putting An End To Improper,
Coercive Nationwide Class Actions.

Finally, CAFA has virtually put an end to sprawling nationwide class actions that turn on
varying state laws."> Prior to CAFA, magnet state courts routinely certified state law-based
nationwide class actions in which judges applied the law of their state nationwide, in derogation
of the laws of the states in which the class members resided. By contrast, federal courts have
agreed with virtual unanimity that such class actions are improper.

In Pilgrim, for example, the court struck the class allegations in a putative nationwide
class action asserting claims for consumer fraud and unjust enrichment, in a decision that was
affirmed by the U.S. Court of Appeals for the Sixth Circuit.

The plaintiffs in Pilgrim alleged that they were “‘tricked™ by “deceptive advertising”

into “signing up for a program that promised them discounts on health care services,” only to

fcont'd from previous page)
with coupons or other awards of little or no value™) (citation omitted).

? Figueroa v. Sharper Image Corp.. 517 F. Supp. 2d 1292, 1294-95 (S§.D. Fla. 2007).

0 Id at 1321,

" Id. at 1323,

" 1d. at1327.

13 See, e.g., Pilgrim v. Universal Health Card, LLC, No. 3:09CV879, 2010 U.S. Dist. LEXIS 28298, al *9-11

(N.D. Ohio Mar. 25. 2010). off"d, 660 F.3d at 947 (“in view of [the fact] that the consumer-protection laws of the
allccted States vary in malcrial ways, no common legal issucs lavor a class-action approach (o resolving this
dispute™); Nat 1 Seating & Mobility, Inc. v. Parry, No. C 10-02782 JSW, 2011 U.S. Dist. LEXIS 117920, at *12
(denying motion for class certification, reasoning that it could not “constitutionally apply Section 17200 to the
Nationwide Rebate Class™), Tnnovative Physical Therapy, Inc. v. Metlife Auto & Home, No. 07-5446 (JAP), 2008
U.S. Dist. LEXIS 69377, at #25-27 (D.N.J. Aug. 26, 2008) (striking proposcd nalionwide contract class claims
because plaintiffs’ claims were governed by the varying laws of their home states. “render[ing] the action
unmanaggeablc™).
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discover that the program “offered them no tangible benefits.”** The plaintiffs sued Pilgrim,
purporting to represent a nationwide class of similarly situated individuals — and claiming relief
under Ohio’s consumer-fraud law and for unjust enrichment.”> The defendant moved to strike
the class allegations, arguing, among other things, that variations in state law precluded class
treatment.

In granting the defendant’s motion, the court rejected the plaintiffs’ argument that Ohio
law could govern the claims of every class member, explaining that Ohio’s choice-of-law rules
dictated that “the place [where] injury occurred usually controls™ the question of which state’s
law governed a claim.'® Turning to the substance of the fifty states’ consumer-fraud and unjust-
enrichment laws, the court concluded that the laws conflicted and that class resolution would
thus require application of the law of each class member’s home state.'” The court concluded
that the task of applying fifty states’ laws “would make this case unmanageable as a class action”
and therefore granted the motion to strike.'®

The Sixth Circuit recently upheld the district court’s ruling in Pilgrim, agreeing that the
“consumer-protection laws of the State where each injury took place would govern [plaintiffs’]
claims”" The Court of Appeals held that “[i]n view of this reality and in view of [the fact] that
the consumer-protection laws of the affected States vary in material ways, no common legal
issues favor a class-action approach to resolving this dispute.”® As the court explained, “[i]f
more than a few of the laws of the fifty states differ . . . the district judge would face an
impossible task of instructing a jury on the relevant law.”*! Pilgrin is just one of many cases
that may not have been removable before CAFA, in which courts have rejected nationwide

” 2010 U.S. Dist. LEXIS 28298, at *2.
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v Id. at *10,
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1 Pilgrim v. Universal Health Card, LLC, 660 F.3d 943, 947 (6th Cir. 2011).
2 Id.

Id. at 948 (internal quotation marks and citation omitted).
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22 . I . . -
classes.”™ Thus, CAFA has had great success in achieving one of its primary goals: curtailing
abusive nationwide class actions.”

1. SOME FEDERAL COURTS HAVE NOT FULLY EMBRACED
CONGRESSIONAL INTENT WHEN INTERPRETING CAFA.

Although CAFA is a landmark piece of legislation that demonstrates how meaningful
federal laws can contribute to a fairer civil justice landscape for American businesses,
congressional intent has not been fulfilled by every court.

First, several federal courts have ignored CAFA’s legislative history regarding federal
jurisdiction over class actions. In enacting CAFA, Congress sought to establish a strong
presumption in favor of federal jurisdiction over class actions of national importance. As one of
the architects of CAFA explained on the House floor, in cases where “a Federal court is
uncertain . . . the court should err in favor of exercising jurisdiction over the case.”** However,
several federal courts have declined to apply CATA’s presumption in favor of federal
jurisdiction.” Indeed, some courts, including the Third and Ninth Circuits, have moved in the

22

See, e.g., Kennedy v. Natural Balunee Pet Foods, Inc., 361 F. App’x 785, 787 (9th Cir. 2010) (aflirming
denial of certification of proposed nationwide class asserting consumer-fraud claims; “[u]nderstanding which law
will apply before making a predominance determination is important when there are variations in applicable state
law”) (intcrnal quotation marks and citation omitted); Adarshall v. [I&R Block Tax Servs., 270 F.R.D. 400, 409 (8.D.
I11. 2010) (“Plaintiffs have not satisfied the predominance requirement of Rule 23(b)(3) and have not met their
burden of outlining a manageable way for the Court to deal with the variations in state law claims.”); In re Digitek
Prods. Liah. Litig., No. 2:08-mmd-01968, 2010 U.S. Dist. LEXIS 53610, at *167 (S.D. W. Va. May 25, 2010) (“A
nationwide class, using the conflicting laws of the 50 states, would be entirely inappropriate as well.”); Alligood v.
Taurus Int’l Mfg.. No. 306-003, 2009 U.S. Dist. LEXIS 131371, at *12 (S.D. Ga. Mar. 4, 2009) (declining to certify
nationwidc class action where “|t[he laws among the statcs with regard to express and implied warrantics difler
substantially™).

= 151 Cong. Rec. 730 (Statement by Rep. Jim Sensenbrenner) (“The sponsors believe that one of the

significant problems posed by multistate class actions in State court is the tendency of some State courts to be less
than respectlul of the laws of other jurisdictions, applying the law of onc Stalc o an cnlire nationwidc controversy
and thereby ignoring the distinct and varying State laws that should apply to various claims included in the class,
depending upon where they arosc.”).

B Id. at 726 (statement of Rep. Jim Sensenbrenner): see also Pub.L. 109-2, § 2(b)(2), 119 Stat. 4 (2005)
(stating that onc purposc of CAFA is to “restore the intent of the framers of the United States Constitution by
providing for Federal court consideration of interstate cases of national importance under diversity jurisdiction™);
see also Hunter Twiford, IIL et al., C4I'4 s New Minimal Diversity' Standard for Interstate Class Actions Creates
a Presumption That Juvisdiction Fxists, with the Burden of Proof Assigned to the Party Opposing Jurisdiction, 25
Miss. C. L. Rev. 7, 53 (2005) (highlighting that “CAFA Section 2, ‘Findings and Purposes,” . . . [reflects] the strong
congressional policy seeking to limit class-action abuses in the state courts by allowing more interstate class actions
1o be maintained in the federal courts™).

= See, e.g., Molina v. Lexmark In’l, Inc., No. 08-04796 MMM (FMx), 2008 U.S. Dist. LEXTS 83014, at *11-
12 (C.D. Cal. Sept. 30, 2008) (“If there is any doubt regarding the existence of federal jurisdiction, the court must
resolve those doubts in favor of remanding the action to state court. . . . This is truc cven where CAFA provides the
basis for removal.”) (internal citations omitted); Rodgers v. Cent. Locating Serv., 412 F. Supp. 2d 1171, 1177 (W.D.
Wash. 20006) (declaring that CAFA “left intact the well-founded presumption against removal jurisdiction”); Werner
v. KPMG LLP 415 F. Supp. 2d 688, 694 (S.D. Tex. 2006) (“The text of CAFA says nothing about the burden of
prool on removal . . . the (extual silence on (he burden of proofl, which contrasis with Congress’s express provisions
changing a number of aspects of removal practice for cases that fall under CAFA leads this court to join those
(cont'dj
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opposite direction by imposing a heightened “legal certainty” obligation on defendants with
respect to the amount-in-controversy requirement.”® Under this standard, the amount-in-
controversy set forth in the complaint controls so long as it is claimed in good faith.?” In other
words, the only way a defendant can successfully remove a class action to federal court is to
prove with “legal certainty” that the plaintiffs cannot recover below CAFA’s $5 million
jurisdictional amount.

While the Third and Ninth Circuits have grounded this strict standard in the presumption
that a plaintiff is the master of his complaint, that approach contravenes Congress’s intent in
facilitating the removal of class actions to federal court. Indeed, Congress clearly intended in
this context to overrule the sort of historical presumptions relied upon by the Third and Ninth
Circuits in limiting CAFA’s effects — court-created assumptions that have no clear statutory
underpinnings. As made clear in the Senate Report, “there is no such presumption. In fact, the
whole purpose of diversity jurisdiction is to preclude any such presumption by allowing state-
law based claims to be removed from local courts to federal courts, so as to ensure that all parties
can litigate on a level playing field and thereby protect interstate commerce interests.™ Further,
while these burden-of-proof issues have been percolating for many years, it was only in the wake
of CAFA that these stringent standards against removal were adopted. In establishing these
rigorous anti-removal standards, some courts have actually changed the law in a manner that is
not consistent with clear legislative intent. And finally, the “legal certainty” standard “forces the
defendanztgto establish ‘the plaintiff’s claim for him,”” undermining the defendant’s own legal
position.

In contrast to the Third and Ninth Circuits, most other circuits have adopted a
“preponderance of the evidence” test for establishing jurisdiction with respect to the amount in
controversy under CAFA.* Under this standard, a defendant removing a class action from state
to federal court must show that the amount in controversy “‘more likely than not’ exceeds the
jurisdictional threshold.”™

feont'd from previous page)

holding that the party opposing remand continues to bear the burden . . .”); Sullivan v. State Farm Fire & Cas. Ins.
Co., No. 06-0004 SECTTON “K" (1), 2006 U.S. Dist. LEXTS 95817, at *22 (E.D. La. Apr. 6, 2006) (“[T]his Court
finds that despite CAFA’s changes to (raditional notions ol federal court jurisdiction, the long-standing presumplion
against removal remains.”).
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Complicating matters further, one Eleventh Circuit decision held that in a class action
originally filed in federal court under CAFA, at least one individual plaintiff must allege a claim
worth more than $75,000. In Cappuccitti v. DirecTV, Inc., the plaintiff brought a putative class
action in federal court under CAFA, seeking recovery of television subscriber fees that allegedly
violated Geor§ia law. The plaintiff alleged minimal diversity and classwide damages in excess
of $5 million.” Neither party disputed the court’s jurisdiction under CAFA, but on review of the
district court’s denial of the defendant’s motion to compel arbitration, the Eleventh Circuit sua
sponte held that “jurisdiction under CAFA was absent from the moment [plaintiff] brought this
case.”™ In so doing, the Court of Appeals treated CAFA’s $5 million aggregate amount-in-
controversy requirement as a supplement to the traditional $75,000 requirement.** This
reasoning was deeply flawed because CAF A creates an express, independent basis for federal
jurisdiction over class actions. Fortunately, the full Court of Appeals later vacated the panel’s
ruling, holding that “[t]here is no requirement in a class action brought originally or on removal

under CAFA that any individual plaintiff’s claim exceed $ 75,000.’33

While the second Cappuccirti ruling reflects a positive development in the Eleventh
Circuit, questions still remain as to whether and when defendants are able to rely on evidence
outside the complaint in removing a case to federal court. For example, in Thomas v. Bank of
America Corp., the Eleventh Circuit determined that a defendant seeking to remove a putative
mass action to federal court could not rely on evidence where “the complaint provided no
information indicating the amount in controversy or the number of individuals in the alternative
classes.”® In that case, the plaintiff customer alleged that the defendant violated various state
laws by selling a bundled insurance product — known as the Credit Protection Plus Plan — to
ineligible individuals. After the defendant removed the case under CAFA’s “mass action”
provision, the district court remanded, finding that the defendant had failed to show that the
$5,000,0000 jurisdictional amount-in-controversy requirement had been satisfied.*’ In support
of removal, the defendant provided a declaration stating that “‘[f]rom October 23, 2006 through
June 30, 2008, Defendant enrolled 77,787 customers and collected a total of $ 4,825,809 in fees
from customers in Georgia for the Credit Protection Plus plan.””** The defendant argued that the
$4.8 million figure, coupled with the plaintiff’s pursuit of treble damages and attorneys’ fees,
satistied the jurisdictional amount-in-controversy requirement.>® The district court disagreed,
concluding that the “$ 4.8 million figure did not accurately identify the amount in controversy
because [plaintift’s] complaint did not allege that all of the Georgia Credit Protection Plus
customers were entitled to relief for the entire amount of their Credit Production Plus fees.”* As

= 611 F.3d 1252, 1253 (L1th Cir. 2010).

3 1d. at 1254,
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a result, the court determined, there was “great uncertainty regarding the amount in controversy
and the class size,” favoring remand of the suit to state court.” The Court of Appeals affirmed,
discounting the declaration filed in support of removal because “the complaint provided no
information indicating the amount in controversy or the number of individuals in the alternative
classes.”™* The per curiam tuling suggests that a defendant may not be able to supplement its
notice of removal with evidence outside the complaint, at least in “mass action” cases where the
complaint is silent regarding the amount in controversy or the number of individuals
encompassed by the mass action.

In short, conflicts are developing among the circuits regarding a defendant’s burden in
satisfying the amount-in-controversy requirement under CAFA. These conflicts are largely a
product of erroneous interpretations — or outright disregard — of the Congressional intent
underlying CAFA. These discordant approaches could be reconciled by federal legislation
reatfirming the presumption in favor of federal jurisdiction under CAFA. Absent such
legislation, certain circuits could become havens for state class actions of national importance
that would otherwise be litigated in federal court.

Second, while Congress established various exceptions to federal jurisdiction under
CAFA, some courts have interpreted them more broadly than Congress intended. For example,
some courts have construed the “home-state” exception quite broadly, which has given rise to a
resurgence of state court class action activity in certain jurisdictions. Under the home-state-
controversy exception, “[a] district court shall decline to exercise jurisdiction [where] . . . two-
thirds or more of the members of all proposed plaintiff classes in the aggregate, and the primary
defendants, are citizens of the State in which the action was originally filed.”*" In a class action
in which greater than one-third but less than two-thirds of the class are citizens of the forum state,
the district court “may . . . decline to exercise jurisdiction” “in the interests of justice and looking
at the totality of the circumstances.”** Most courts have appropriately recognized that “the
plaintiff has the burden of persuasion on the question whether the home-state . . . exception[]
appl[ies].”* But while Congress intended this exception to be construed “narrowly” and in favor
of exercising diversity jurisdiction, not all courts have followed congressional intent.

For example, in Hirschbach v. NVI Bank, the United States District Court for the District
of New Jersey sua sponte remanded an action to state court under CAFA’s home-state-
controversy exception.*® There, the plaintiff filed a consumer-fraud class action in New Jersey
state court, alleging that the defendants, NVE Bank (a New Jersey state-chartered bank) and its
holding company, issued certificates of deposit to the class members at competitive interest rates

“ Id.

“ Id. at 1283.

" 28 U.S.C. § 1332(d)(4)(B).

" 28 U.8.C. § 1332(d)(3) (cmphasis added).

1 See [lart v. FedFx Ground Package Sys., 457 F.3d 675, 681-82 (7th Cir. 2006).
¥ Ilirschbach v. NVE Bank, 496 F. Supp. 2d 451 (D.N.J. 2007).
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and then fraudulently applied lower-than-market interest rates to renewed certificates.*’ Plaintiff
brought the class action in New Jersey state court and defined the class as “all persons who
invested in a CD issued by NVE Bank at competitive market rates and renewed at least once by
NVE Bank after the initial maturity date and have received or are receiving interest on their
renewed CD at below competitive market rates.””™ NVE removed, asserting federal-question and
CAFA jurisdiction. Plaintiff did not file a motion to remand, but the district court remanded the
action back to state court sua sponte.

The court initially found that all of the prima facie CAF A removal elements were met —
i.e., that the amount in controversy was present, that there was minimal diversity between the
putative class and the defendants, and that the putative class contained at least 100 members.*’
However, instead of ending the inquiry there (given that the plaintift had never contested
defendant’s removal), the court proceeded to examine whether the case fell within the home-state
exception. The court was able to satisfy itself that at least one-third of the class was made up of
New Jersey residents, which allowed the court to remand the action under the discretionary
prong of the home-state exception.”® After finding that at least one-third of the class was made
up of New Jersey residents, the court noted that the case involved purely state-law claims and
opted to remand the case back to state court.”’ OFf course, remanding a case on the ground that it
involves state-law claims effectively repeals CAFA, since the whole point of the legislation was
to allow removal of cases in which federal claims were not asserted. In so doing, the court
disregarded substantial precedent holding that the burden of establishing a CAFA exception rests
with the plaintitf. The ruling thus sets a troubling precedent for sua sponte remands of class
actions that otherwise satisty CAFA’s minimal-diversity and amount-in-controversy
requirements.

CAFA also contains a provision known as the “local controversy” exception. Under this
exception, federal jurisdiction is lacking if: (1) more than two-thirds of the proposed class
members are citizens of the forum state; (2) the “principal injuries” resulting from the alleged
conduct were incurred in the forum state; (3) no class action asserting similar factual allegations
has been filed against any of the defendants in the preceding three years; and (4) at least one
defendant is a forum-state citizen from whom “significant relief is sought” and whose alleged
conduct is a “significant basis” of the claims. > Like the home-state exception, the local-
controversy exception is to be narrowly construed. As one court succinctly explained, “CAFA’s
language favors federal jurisdiction over class actions and CAFA’s legislative history suggests
that Congress intended the local controversy exception to be a narrow one, with all doubts
resolved ‘in favor of exercising jurisdiction over the case.””> While most courts have been

+ Id. at 452-53.
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faithful to this construction, some have taken a different approach, making it easier for plaintifts
to evade federal jurisdiction.

A ruling by the Ninth Circuit last year threatens to significantly expand the ability of
plaintiffs to avoid federal jurisdiction under the local-controversy exception. In Colemat v.
Eistes Express Lines, Inc., the plaintiff brought a class action in California state court seeking
recovery of unpaid overtime and other wages under California law. One of the defendants
removed the case to federal court, and plaintiff moved to remand under the local-controversy
exception.™ The district court granted the motion, and the Court of Appeals affirmed. On
appeal, the Ninth Circuit rejected the defendant’s argument that a district court should consider
extrinsic evidence in assessing whether the requirements of the local-controversy exception have
been satisfied. The court held that an inquiry regarding the local-controversy exception is
limited strictly to the complaint and therefore declined to consider a declaration submitted by the
defendant.”® Instead, because plaintiff”s complaint “s[ought] sufficient relief against the [forum
defendant]” and because the complaint “sufficiently allege[d] conduct of [that defendant] that
forms a significant basis of the claims asserted,” the Court of Appeals determined that the local-
controversy exception had been satisfied. >

Similarly, in Coffey v. Freeport McMoran Copper & (Gold, the Tenth Circuit affirmed a
district court’s order remanding a class action on the ground that one of the defendants was a
forum-state citizen from whom “significant relief is sought.” In that case, plaintiffs brought a
putative class action in Oklahoma state court arising out of defendants’ alleged contamination of
their property through the operation of a smelter. One of the defendants was Blackwell Zinc
Company, Inc. ("BZC”), which owned and operated the smelter for more than 50 years. After
the defendants removed the case to federal court under CAFA, the plaintiffs moved to remand
under the local-controversy exception, which the district court granted.”” On appeal, defendants
argued that the plaintiffs failed to show that BZC was a “defendant from whom significant relief
is sought” by the class members. In particular, the defendants contended that this statutory
language required the court to consider the defendant’s ability to pay a judgment. Because BZC
lacked the assets to satisfy any potential judgment, defendants reasoned that it could not qualify
as a “defendant from whom significant relief is sought”*® The Tenth Circuit disagreed,
explaining that “[t]he statutory language is unambiguous, and a ‘defendant from whom
significant relief is sought” does not mean a ‘defendant from whom significant relief may be

23339

obtained. The court therefore upheld the lower court’s ruling remanding the class action to
state court.

5“ 631 F.3d 1010, 1013 (9th Cir. 2011).
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The local-controversy and home-state exceptions reflect a bipartisan consensus that only
truly local class actions should be litigated in state court. However, as the rulings summarized
above demonstrate, some courts have taken these exceptions too far, applying them more broadly
than Congress intended.

Third, some plaintiffs’ counsel have also been able to flout congressional intent and
“‘game’ the system by artificially structuring their suits so as to avoid federal jurisdiction” with
respect to another category of cases removable under CAFA: “mass actions.” As the
legislative history underlying CAFA makes clear, “[m]ass action cases function very much like
class actions” and “are simply class actions in disguise. They involve a lot of people who want
their claims adjudicated together, and they often result in the same abuses as class actions. In
fact, sometimes the abuses are even worse because the lawyers seek to join claims that have little
to do with each other and confuse a jury into awarding millions of dollars to individuals who
have sutfered no real injury.”®! Therefore, in addition to expanding federal jurisdiction over
class actions, CAFA provides that federal courts have jurisdiction over mass actions, which are
defined as “any civil action . . . in which monetary relief claims of 100 or more persons are
proposed to be tried jointly on the ground that the plaintiffs’ claims involve common questions
of law or fact . ...

CAFA’s mass action provision represents a “[c]ongressional attempt to address notorious
joinder abuses at the state level. " Because Congress sought to define “class action” broadly to
avoid “jurisdictional gamesmanship,” it follows perforce that the “potentially more-abusive mass
actions should be construed just as liberally.”é4 However, some courts have not followed this
line of reasoning. Indeed, employing a rigid interpretation of the mass action provision, some
courts have gone so far as to hold that whether “plaintiffs have deliberately divided their cases in
order to avoid the mass action threshold is irrelevant ™ Such an approach can hardly be
reconciled with Congress’s stated 6%oals of eliminating “jurisdictional gamesmanship”® and the
abuses presented by mass actions.

For example, in Tanoh, the Ninth Circuit affirmed a lower court’s order remanding the
claims of 664 named plaintiffs to state court because the claims did not satisty CAFA’s

i Tanoh v. Dow Chem. Co., 561 F.3d 945, 956 (9th Cir. 2009).
o 109 S. Rep. 14,
o2 28 U.S.C. § 1332(d)(11)(B)(1).

Anthony Rollo & Gabricl A. Crowson, Mapping the New Class Action Frontier - A Primer on the Class
Action Fairness Act and Amended Federal Rule 23, 59 Consumer Fin. L.Q. Rep. 11. 14 (2005).

o See Jacob Durtling, Waltzing Through a Loophole: How Parens Patriae Suits Allow Circumvention of the

Class Action Fairness Act, 83 U. Colo. L. Rev. 549, 569 (2012) (citing Lowisiana ex rel. Caldwell v. Allstate Ins.
Co., 536 F.3d 418, 424 (5(h Cir. 2008)).

o Nunn v. Monsanto Co., No. 4:11-CV-1657 (CEJ), 2011 U.S. Dist. LEXIS 128375, at *4-5 (E.D. Mo. Nov.
7. 2011) (crnphasis added).

o 109 S. Rep. 14,
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jurisdictional requirements as a “mass action.”®® There, the 664 plaintiffs asserted tort claims
arising out of their exposure to defendant’s products containing an allegedly toxic chemical in
seven separate lawsuits filed in state court in California.** Each lawsuit had fewer than 100
plaintitfs, none of whom appeared as plaintiffs in more than one of the suits. Further, none of
the lawsuits asserted class claims.” However, Dow removed the cases to federal court, arguing,
inter alia, that the seven individual lawsuits taken together constituted a “mass action” under
CAFA.”" The Ninth Circuit rejected Dow’s argument, employing an unjustifiably strict
interpretation of CAFA’s statutory language defining a “mass action.”’* According to the Court
of Appeals, the provision creating “mass actions” is a “narrow” one, which applies “only to civil
actions in which the ‘monetary relief claims of 100 or more persons are proposed to be tried
jointly.”™ The court reasoned that because “none of the seven state court actions involve[d] the
claims of one hundred or more plaintiffs, and neither the parties nor the trial court ha[d]
proposed consolidating the actions for trial,” the cases did not qualify as a “mass action.
reaching this conclusion, the Ninth Circuit dismissed Dow’s reliance on the Senate Report
recounting CAFA’s legislative history outright. The court explained that because the report was
printed ten days after CAFA’s passage into law, it is of “minimal, if any, value in discerning
congressional intent.””

»74 In

Fourth, recent rulings by federal courts and the Judicial Panel on Multidistrict Litigation
(“JPML”) threaten to create the sort of inconsistent class-certification rulings that Congress
sought to eliminate by enacting CAFA. For example, in /n re Bisphenol-A (RPA) Polycarbonate
Plastic Products Liability Litigation, the judge presiding over the MDL litigation involving
alleged use of BPA in baby bottles and sippy cups suggested that the issue of class certification
is not appropriate for an MDL court once the issue is decided in selected bellwether cases or
nationwide class actions. In denying plaintiffs’ request to certify individual state-wide class
actions, the court reasoned as follows:

Plaintiffs essentially ask the undersigned to decide, for instance,
that a class of Washington consumers should be certified for trial
in the Western District of Washington. This issue affects only a
few cases, and relates to the manner in which the case will be tried.
It is not an issue that the undersigned should dictate to the
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transferor courts, but is an issue that is more appropriately decided
by the judges charged with presiding over the trial. ™

Relying on the trial court’s reasoning in BPA, the JPML recently remanded cases in an
MDL proceeding for the purpose of resolving class certification. In /n re: Light Cigarettes
Marketing & Sales Practices Litigation, MDL No. 2068 (J.P.M.L. Apr. 16, 2012), the JPML had
ordered centralization of a number of cases involving “share[d] factual issues as to whether
Philip Morris and/or Altria engaged in deceptive marketing of their light cigarettes.™ After the
MDL judge ultimately denied class certification in four bellwether cases, he granted motions for
a suggestion of remand in the remaining cases.”® In remanding the actions, the JPML explained
that “[w]hen we ordered centralization . . . the subject actions involved both putative nationwide
and putative statewide classes.”” However, “[t]he four actions here, which are the only ones
still pending in the MDL, are brought on behalf of non-overlapping putative statewide classes,
and each involves claims brought under the law of each plaintiff’s respective state.”* Ultimately,
the court determined that because “each [remaining action] is brought on behalf of a unique
putative statewide class,” and “plaintiffs . . . have made reasonable arguments that the question
of class certification in their actions implicates at least some unique legal issues,” the issue of
class certification would be best resolved by the respective transferor courts.®!

The BPA and Light Cigarettes cases threaten to create an uncertain patchwork of class-
certification rulings in future MDL proceedings. Remanding all remaining cases in an MDL
proceeding to their transferor courts for purposes of class certification would encourage forum-
shopping by offering plaintiffs a “heads-I-win-tails-you-lose” proposition. If they obtain class
certification in their bellwether cases, plaintiffs will seek to have those rulings applied in all
pending cases that are part of the MDL proceeding. However, if certification is denied, plaintifts
will simply pronounce the MDL proceeding complete and shop for new judges who they believe
may be more sympathetic to their arguments. Such a result would contravene the policy
justifications underlying CAFA and the statute creating the MDL system.

¢ 276 FR.D. 336, 339 (W.D. Mo. 2011.)

Skadden has served as counsel for Philip Morris USA Inc. in the Lighr Cigarettes litigation.

# In re: Light Cigareltes Mkig. & Sales Practices Litig., MDL No. 2068 (J.LP.M.L. Apr. 16, 2012)
b id.
B8O [[j
“ id.
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1Hl. SEVERAL ASPECTS OF CLASS ACTION PROCEDURE WERE NOT
ADDRESSED IN CAFA AND CRY OUT FOR REFORM.,

CAFA had a limited purpose —i.e., to allow more interstate class actions into federal
court. While this purpose has largely been fulfilled, some other abusive aspects of federal class
action practice that harm consumers, businesses, and the economy as a whole, were not
addressed by CAFA and still need reform. In particular, some federal courts have resisted the
trend set by the Supreme Court requiring careful scrutiny of the Rule 23 prerequisites to class
certification. In addition, some courts have permitted most of the benefits obtained in consumer
class actions to flow to class counsel rather than the class members. And finally, some federal
courts (primarily in California) are allowing class actions to encompass individuals who were not
injured by the defendant’s alleged conduct and therefore lack Article 111 standing to sue on their
own.

A, Some Courts Are Failing To Undertake A “Rigorous Analysis” Of The Rule
23 Prerequisites To Class Certification.

In Wal-Mart Stores, Inc. v. Dukes, the Supreme Court reversed an en hanc ruling of the
U.S. Court of Appeals for the Ninth Circuit, terminating a sprawling nationwide class action that
encompassed 1.5 million female Wal-Mart employees who alleged discrimination and sought
injunctive relief, declaratory relief and back pay. In its ruling, the Court confirmed that analysis
of the class action requirements under Rule 23 must be “rigorous.”™ In reversing the Ninth
Circuit’s ruling, the High Court explained that “Rule 23 does not set forth a mere pleading
standard.”® To the contrary, the Court held, a plaintiff must “affirmatively demonstrate his
compliance with the Rule.”™ Therefore, the plaintiff must “prove that there are in fact
sufficiently numerous parties, common questions of law or fact, etc.”®

Most federal courts across the nation have taken heed of this key holding of Duikes,
employing a “rigorous analysis” of the Rule 23 requirements for class certification.® But Dukes
is not a panacea to lax certification standards, as some courts appear to be resisting the import of
the Supreme Court’s pronouncements. For example, in Johnson v. General Mills, Inc., a federal
judge in California denied a motion to decertify in a class action involving alleged
misrepresentations regarding yogurt products.®’ The plaintiff asserted consumer-fraud claims

© 131 S. Ct. 2541. 2551 (2011).

“ 1.

& 1d.

83 1d.; see also In re 1yvdrogen Peroxide Antitrust Litigation, 552 F.3d 305, 312 (3d Cir. 2008) (class

certification “calls for the district court’s rigorous assessment of the available evidence and the method or methods
by which plaintiffs propose to use the evidence to prove impact at trial™) (emphasis added).

& See, e.g., In ve Bisphenol-4 (BP4) Polvcarbonate Plastic Prods. Liab. Litig., No. 08-1967-MD-W-0ODS,
2011 U.S. Dist. LEX1S 73375, at *6 (W.D. Mo. July 5, 2011) (conducling a “rigorous analysis,” which required (hat
it “look| | behind the pleadiugs and ascertain| | the nature of Plaintifls’ claimns as well as the nature of the evidence™);
Scott v. Iirst Am. Title Ins. Co., No. 07-52-DLB-CJS, 2011 U.S. Dist. LEXIS 98710, at *19 (E.D. Ky. Aug. 31.
2011) (deseribing /ukes as a “landmark decision™ (hat has strengthened the requirements for class certification).

& Johnson v. General Mills, Inc., 276 FR.D. 519 (C.D. Cal. 2011).
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under California law, alleging that defendant misrepresented the ameliorative effects of the
yogurt products on the human digestive system.®™ The court granted plaintiffs” motion for class
certification before the Supreme Court decided Dukes. In the aftermath of Dukes, the defendants
moved to decertify the class, arguing that a class action in the JoAnson case “denies them of their
due process right to defend the individual aspects of the class claims on a case-by-case basis.”"
The defendants specifically contended that the reliance and causation requirements of
California’s consumer-protection statutes could not be “resolved ‘in one stroke,’” as required
under Dukes for class certification to be proper.™® After all, many class members presumably
continue to buy the same yogurt to this day, despite the allegations in their suit that they were
misled. The court rejected the defendant’s arguments, however, opining that “Wal-Mart does not
mandate that every element of a cause of action must be common.”' Distinguishing Johmson
from Lhkes, the California federal judge proceeded to deny the defendants’ motion, concluding
that “[t]he requirement of predominance in Rule 23(b)(3) itself implies that a court may certify a
class even though there will, at some point, be issues that must be determined individually.”92

The Johnson ruling cannot be reconciled with Dukes. After all, in Johnson, the question
of reliance — i.e., whether each class member relied on the digestive health message in deciding
to purchase the yogurt product — generated answers that varied from class member to class
member. As Dukes makes clear, it is not enough that a question be “common” to the class.
Rather, a classwide proceeding is only proper if it will “*generate common answers apt to drive
the resolution of the litigation.””** The Joknson case essentially runs afoul of this key principle,
moving backwards to a time where courts had previously looked for common questions without
going further to determine whether those questions had common answers.

In the wake of Dukes, some commentators have sided with decisions like the one in
Johnson, expressing concern that most federal courts have become too restrictive in evaluating
class-certification proposals. According to these commentators, applying heightened standards
to class action proposals is inconsistent with plaintiffs’ right to bring class actions.”* But there is
no such right. As the Supreme Court has noted time and again, “[t]he class-action device was
designed as ‘an exception to the usual rule that litigation is conducted by and on behalf of the
individual named parties only.””*® Consistent with this principle, claims are rarely suited to be

u 1d. at 520

8 1d.

- Id. at 521-22.
s 1d

= 1d. al 522,

03

Dukes, 131 S, Ct. at 255 1(cmphasis added) (quoting Richard A, Nagareda, Class Certification in the Age of
Aggregate Proof. 84 N.Y U. L. Rev. 97, 132 (2009)).

. See, e.g., Erwin Chemerinsky, Closing the Courthouse Doors, 14 GREEN BAG 2D 375, 378-80 (2011)
(opining that | t|he result |of Dukes| is that it will be very dillicull for employment discrimination claims o be
litigated as a class action™).

o Gen. Tel. Co. of the Southwest v. Ialcon. 457 U.S. 147, 155 (1982) (quoting Califano v. Yamasaki, 442 1J.S.
682, 700-01 (1979)).



81

litigated on a collective basis. Thus, legal commentators and courts critical of Dukes and its
progeny should not be surprised that American courts are applying greater scrutiny to class
action proposals and ultimately certifying fewer claims.

In sum, rulings like Johnson will no doubt be relied upon by some district courts that
seek to limit Dukes and resist heightened standards for class certification. The result could be a
small but troubling group of magnet federal jurisdictions that employ lax class-certification
standards reminiscent of those followed by state courts, which were a driving impetus behind the
passage of CAFA in the first place.

B. Some Consumer Class Actions Still Provide No Benefit To Class Members.

There is still an ongoing problem, even in federal court, of class counsel — as opposed to
actual class members — reaping the benefits of the class device. This can be seen in fee-focused
class settlements, as well as cy pres settlements that do not deliver any direct benefit to the
purportedly injured class members.

Because most of the money designed to compensate class members in class action
settlements goes unclaimed, some courts have resorted to ¢y pres, the practice of distributing
unclaimed settlement money in class actions to third-party charities. While the use of cy pres in
class action settlements has benefited numerous organizations, ranging from art schools to law
schools and from the American Red Cross to legal aid societies, the practice is troubling when
there is no effort to compensate the actual class members because in such cases, the supposed
“relief” fails to provide any real benefit to the purportedly injured class members. After all,
“[t]here is no indirect benefit to the class from the defendant’s giving the money to someone
else.”® Thus, it is questionable whether most ¢y pres distributions “effectuate . . . the interests of
[the] silent class members.”’

This is particularly true because in many cases, the primary purpose of ¢y pres
components of class settlements is to justify attorneys’ fees by inflating the size of the “class
award,” which includes any ¢y pres distribution.”® Thus, ¢y pres provides class counsel with an
easy mechanism to generate high legal fees without having to devise settlements that confer
actual benefits on the absent class members. It also diminishes any incentive to identify class
members since the lawyer will receive the same amount of fees even if participation is negligible.
For this reason, cy pres settlements create a potential for conflicts of interest between the
financial interests of class counsel and the rights and interests of the absent class members.
These concerns have led some jurists, including Judge Edith Jones of the Fifth Circuit, to reject
¢y pres altogether in favor of returning any unclaimed funds to the defendant.”® There are other
approaches to mitigating the problems associated with cy pres settlements as well. Specifically,

" Mirfasibi v. Fleet Mortg. Corp., 356 F.3d 781, 784 (7th Cir. 2004).

7 Six Mexican Workers v. Ariz. Citrus Growers. 904 F.2d 1301, 1308-09 (9th Cir. 1990).

* See 4 Alba Conle & Herbert B. Newberg, Newberg on Class Actions §§ 14:5-6 (4th ed. 2002),

* See Kiier v. Elf Alochem N. Am., Inc.. 653 F.3d 468, 481-82 (5th Cir. 2011) (Joncs, J., concurring) (“district

courts should avoid the legal complications that assuredly arise when judges award surplus settlement funds to
charitics and civic organizations™).
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the fees awarded to class counsel in all class action seftlements should be tied to the value of
money and benefits actually redeemed by the injured class members — not the theoretical value
of the ¢y pres remedy. Such a restriction would be consistent with the intent behind CAFA,
which mandates that any portion of plaintiffs’ counsel’s fees that is based on the value of
coupons awarded to class members “shall be based on the value to class members of the coupons
that are redeemed,” rather than the theoretical value of the coupons available to class members.
It makes little sense to require a relationship between class counsel’s fees and the benefits
directly obtained by class members in coupon settlements, while not imposing the same
requirement in ¢y pres settlements — where the benefits realized by class members are even more
tenuous.

The disconnect between ¢y pres settlements and the benefits obtained by the supposedly
injured class members was illustrated in a recent case decided by the First Circuit. In /n re
Lupron Marketing & Sales Practices Litigation, plaintifts had alleged that the defendant
improperly billed Medicare for free samples of the medication Lupron. The district court had
approved a class settlement totaling $150 million, of which $40 million was allocated to
consumers. The settlement provided that any unclaimed money from the settlement pool would
be distributed to third-party charities at the discretion of the trial court.' After $11.4 million
went unclaimed, the district court decided to distribute this money to the Dana Farber/Harvard
Cancer Center to promote cancer research.'”’ A small group of class members objected and
ultimately appealed to the First Circuit, which upheld the cy pres distribution. In affirming the
lower court’s ruling, the First Circuit determined that the district court did not abuse its
discretion in declining to create a supplemental consumer claims process to find more class
members, finding it “prohibitively expensive, time-consuming” and unlikely to “recruit [more
than] [a] few new claimants.”'" While the First Circuit upheld the ¢y pres award, it nonetheless
expressed its “unease with federal judges being put in the role of distributing cy pres funds at
their discretion.”'® As the Court of Appeals appropriately recognized, “[d]istribution of funds at
the discretion of the court is not a traditional Article 111 function™'™ “Moreover,” the court
cautioned, “having judges decide how to distribute cy pres awards both taxes judicial resources
and risks creating the appearance of judicial impropriety.”’** While the First Circuit’s
recognition of these concerns surrounding cy pres settlements is admirable, its disposition of the
Lupron case will likely encourage — rather than discourage — the use of ¢y pres within the First
Circuit.

A recent class action settlement involving AOL is also illustrative. The AOL case arose
out of the defendant’s alleged practice of inserting third-party advertising in emails sent through

100 Nos. 10-2494; 11-1329, 2012 U.S. App. LEXIS 8263, at *7-8 (1st Cir. Apr. 24, 2012).
1o Id. at *13.

102 Id. at *25.
103 I1d. al #2-3, #4443,
101 1d. al *45,
105 Id. at *46.
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its free email service.'” Plaintiffs commenced a putative class action and asserted claims for,
inter alia, violation of the Electronic Communications Privacy Act, unjust enrichment and
violation of various consumer-protection statutes under California law.'”” Under the terms of the
settlement, the class was to receive no money, while the class attorneys would be paid
$320,000.""™ In addition to awarding zero compensation to the class members, the settlement
included a payment of $25,000 to each of. (1) the Legal Aid Foundation of Los Angeles; (2) the
Federal Judicial Center Foundation; and (3) the Boys and Girls Club of Los Angeles and Santa
Monica. In his appellate brief, objector Darren McKinney argued that the ¢y pres distribution
was too remote and failed to provide any direct benefit to the aggrieved class members because
none of the recipient charities in the AOL case had any logical relationship to the plaintiff class
or the asserted claims. The Ninth Circuit recently reversed the district court’s order approving
the cy pres settlement. In so doing, the Court of Appeals recognized that “the cy pres doctrine —
unbridled by a driving nexus between the plaintiff class and the cy pres beneficiaries — poses
many nascent dangers to the fairness of the distribution process.”'® According to the court, the
proposed ey pres distribution fell far short of applicable legal standards in several core respects:
(1) it was unrelated to the objectives of the statutes at issue in the underlying litigation; (2) it did
not target the plaintiff class; and (3) there was no guarantee that any class members would
actually benefit from the distribution.”'’ The appellate court therefore reversed the lower court’s
ruling.

In sum, there is little evidence that consumers in many negative-value class action
lawsuits are receiving any real benefits. Rather, class counsel continue to press for fee-based
settlements that are virtually all for their own benefit. This is another fruitful area of
consideration for future class action reform.

C. Some Federal Courts Are Certifying Classes Encompassing Persons Who
Have Not Been Injured.

As CAFA has shifted the majority of consumer class action activity to federal court,
many federal judges have confronted the question whether such class actions can consist of
individuals lacking Article IIT standing. Although courts are still split on the question of absent-
class-member standing, more and more judges are recognizing that “[i]mplicit in Rule 23 is the
requirement that the plaintiff and the class they seek to represent have standing ™'!' As these
courts have explained, “class definitions should be tailored to exclude putative class members

106 See Nachshinv. AQI, L1C, 663 F.3d 1034 (9th Cir. 2011).
1o Id. at 1036.

108 Id.

109 Id. at 1038.

1o 1d. at 1040,

m In re Copper Antitrust Litig., 196 F.R.D. 348, 353 (W.D. Wis. 2000); see also, e.g., Avritt v. Reliastar Life
Ins. Co., 615 F.3d 1023, 1034 (8th Cir. 2010); In re Light Cigarettes Mktg. & Sales Practices Litig.. 271 T.R.D. 402.
418-19 (D. Mc. 2010); Denney v. Deutsche Bank AG, 443 F.3d 253, 263-64 (2d Cir. 2000).
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who lack standing”"'? because “Article III still does not give individuals without standing a right
»113
to sue.

This principle was at play in /n re Light Cigarettes Marketing & Sales Practices
Litigation. There, the plaintiffs brought a putative class action against defendant manufacturers
of light cigarettes. The plaintiffs sought to certify multiple classes of light cigarette purchasers,
who were allegedly deceived by defendants regarding the health risks of light cigarettes.
Plaintiffs asserted claims for consumer fraud under the laws of California, the District of
Columbia, Illinois and Maine.''* The court found that “[r]egardless of the specific requirements
of the [California and Washington consumer-fraud statutes] . . . this Court’s jurisdiction is
limited by Article 111 standing.”'" In so holding, the court relied on the principle that the “filing
of suit as a class action does not relax th[e] standing requirement.”"'® While class members need
not make “individual showings of standing,” the court explained, federal courts are powerless to
certify class actions “that contain[] members lacking Article 111 standing.”"'” The court then
concluded that the proposed class would encompass a multitude of members lacking Article IIT
standing because the proposed class definition included class members who were aware that light
cigarettes were not healthier than other cigarettes despite the alleged misrepresentations to the
contrary.'™® (It was this ruling that prompted several plaintiffs to seek to dismantle the MDL
proceeding, as discussed above.)

Despite a clear trend toward disallowing purported class actions comprised of uninjured
class members, some courts have resisted this trend, particularly in California. This resistance
has been based largely on contusion stemming from the California Supreme Court’s seminal
ruling in /n re Tobacco II Cases. Inthat case, which involved allegations of fraudulent
advertising by tobacco companies, the California Supreme Court interpreted the “injury in fact”
and causation requirements under California’s Unfair Competition Law (“UCL"), which had
been established by a 2004 voter referendum (“Proposition 64”). After passage of Proposition
64, the trial court decertified the class, concluding that the voter-approved measure required
plaintiffs to prove that each class member satisfied the injury and causation requirements for
standing. The California Court of Appeal affirmed.""® California’s highest court reversed,

nz Burdick v. Union Sec. ns. Co., No. CV (17-4028 ABC (JCx), 2009 U.S. Dist. LEXIS 121768, at #10 (C.D.
Cal. Dec. 9. 2009) (citing cases).

s 271 FR.D. at 419.
m 1d. at 403-07.

ns Id. at 418,

ne Id. at419.

s id.

s Id. al 420; see also, e.g., Avritt, 615 F.3d al 1034 (alfirming lower court’s order denying class certification

and making clear that Article III standing principles apply to absent class members because a “named plaintiff
cannot represent a class of persons who lack the ability to bring a suit themselves™).

ne 46 Cal. 4th 298, 311 (2009).
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however, holding that the “injury in fact” and causation requirements for standing only apply to
the named plaintiffs in a putative class action brought under the UCL.'*"

In the wake of Tobacco II, a number of federal courts have struggled with the question of
how causation, injury and reliance affect the class-certification inquiry under the UCL. While
many of those courts have concluded that Tobacco IT does not eliminate the need for
individualized inquiries regarding causation, reliance and injury in class actions brought under
the UCL,"?! a number of other courts, including the Ninth Circuit, have held to the contrary.
While these latter courts purport to be following applicable state laws, the end result is litigation
proceeding as to classes containing uninjured parties, which runs afoul of rudimentary Article I1I
standing principles.

For example, the Ninth Circuit’s recent decision in Stearns v. Ticketmaster Corp., may
portend a wave of consumer class actions in California encompassing uninjured class members.
In that case, the Ninth Circuit reversed a district court’s denial of class certification in a case
involving an allegedly deceptive internet scheme perpetrated by Ticketmaster and other
companies. The plaintiff in Stearns asserted claims under, infer alia, California’s UCL, alleging
that defendants fraudulently induced class members to unknowingly sign up for fee-based
rewards programs that resulted in charges to their credit cards or deductions from their bank
accounts.'** The district court denied class certification, determining that “individual issues
predominated . . . because individualized proof of reliance and causation would be required.
However, the Court of Appeals reversed, employing a literal and liberal interpretation of
Tobacco 11, which was decided after the district court issued its ruling. The court relied on the
Tobacco I court’s statement that ““relief under the UCL is available without individualized
proof of deception, reliance and injury.””'** As part of its analysis, the Ninth Circuit rejected the
plaintiff’s Article 11T argument that the class lacked standing, holding that only a named
plaintiff’s standing is relevant to the class-certification inquiry. According to the court, “[i]n a
class actior]l,zsstanding is satisfied if at least one named plaintiff meets the requirements” of
Article 111.

123

Stearns is already having a significant impact on many lower courts within the Ninth
Circuit."® Thus, federal courts in California will likely continue to approve overly broad class

= 1d. at 324-26.

= See Webb v. Carter s Inc., 272 F.R.D. 489, 497-98 (C.D. Cal. 2011) (denying motion for class certification
with respect to UCL claims in light of individualized questions conceming absent-class-member standing).

122 6355 F.3d 1013, 1017-18 (9th Cir. 2011).

1 Id. at 1020.

b Id. (quoting In re Tobacco II Cases. 207 P.3d 20, 35 (Cal. 2009)).

e 1d. at 1021 see also, e.g.. Chavez v. Blue Sky Nat. Bev. Co., 268 F.R.D. 363, 376 (N.D. Cal. 2010) (“the
court notes that in 7z re Tobaceo 11 Cases the California Supreme Court concluded after a reasoned analysis that
unnamed class members in an action under the . . . UCL . . ., are not required to establish standing™).

126 See, e.g., Guido v. L'Oreal, US4, Inc., Nos. 11-1067 CAS (JCx). 11-5465 CAS (JCx). 2012 U.S. Dist.
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action proposals that encompass uninjured class members. Not only does such a result conflict
with fundamental constitutional principles of standing, but it also runs counter to the substantive
tort requirement that a plaintiff must be injured in order to recover.'” This requirement does not
disappear merely because class, rather than individual, relief is sought. Rather, as made clear in
Duikes, the “Rules Enabling Act forbids interpreting Rule 23 to ‘abridge, enlarge or modify any
substantive right.””'** Thus, allowing a class to proceed even though it encompasses many
individuals without injury contravenes Article III, as well as the Rules Enabling Act by
threatening liability to individuals only because they availed themselves of the class action
device.

IV. INCREASED ENFORCEABILITY OF ARBITRATION AGREEMENTS
PROVIDES CONSUMERS AND EMPLOYEES WITH A FAIR AND COST-
EFFECTIVE MEANS OF DISPUTE RESOLUTION.

In the face of these concerns, it is important to note that recent developments in another
area of the law — arbitration — have provided consumers and employees with far better access to
justice than a class action system that remains prone to abuse.

Last year, in AT& T Mobility IL.C v. Concepcion, the U.S. Supreme Court made it easier
for consumers and employees to obtain justice through arbitration when it held that the Federal
Arbitration Act (“FAA”) preempts California state law deeming class action waivers in
consumer arbitration agreements unconscionable. In that case, which arose under a cell phone
contract that required arbitration for all disputes and required claims to be brought in an
“individual capacity,” the Supreme Court determined that “[r]equiring the availability of
classwide arbitration interferes with fundamental attributes of arbitration and thus creates a
scheme inconsistent with the FAA ”'** As part of its analysis, the Court recognized that under
AT&T’s arbitration agreement, “aggrieved customers who filed claims would be essentially
guaranteed to be made whole” and that the putative class members “were better off under their

feont'd from previous page)

2012) (rejecting “argu[ment] that many putative class members lack Article 1II standing” because “[t]he Ninth
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arbitration agreement with AT&T than they would have been as participants in a class action,
which could take months, if not years, and which may merely yield an opportunity to submit a
claim for recovery of a small percentage of a few dollars.”"*" Applying Concepcion, multiple
courts have appropriately precluded class actions from moving forward on the ground that
federal law requires the enforcement of agreements to arbitrate on an individual basis.””' In so
doing, these courts have “reaftirm[ed] that arbitration is the preferred method for resolving
disputes under our legal system”132 and facilitated access to a more effective and robust means of
recovery for those seeking resolution of their grievances with a business.

Concepeion preserves the availability of arbitration as a fair and efficient dispute
resolution system for the vast majority of disputes and claims that ordinary consumers and
employees are likely to have — claims that are not subject to resolution on a class basis because
they are individualized and that will not attract attorney interest because they are too small. In
such cases, arbitration provides a means for obtaining resolution by a fair decisionmaker of a
large number of claims that otherwise would go unremedied.

The evidence is clear that arbitration is far cheaper than going to court. For example,
under the American Arbitration Association’s consumer procedures, consumers cannot be asked
to pay more than $125 in total arbitration fees,"*® and many businesses pay all arbitration fees,
fully subsidizing the claims of their customers. Moreover, as confirmed by recent studies,
arbitration generally produces more favorable outcomes for consumers than class actions.'>*
example, consumers win relief in 53 percent of the cases they file in arbitrations before the
American Arbitration Association.’® Tn addition, studies demonstrate that consumers frequently
settle arbitration to their satisfaction."** And finally, arbitration saves litigation costs for all
parties."” As Supreme Court Justice Stephen Breyer has noted, without arbitration, “the typical

For
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consumer who has only a small damage claim (who seeks, say, the value of only a defective
refrigerator or television set) [would be left] without any remedy but a court remedy, the costs
and delays of which could eat up the value of an eventual small recovery.”"*

Some commentators have criticized the Supreme Court’s ruling as depriving consumers
of the ability to employ the class action device in courts. But this criticism is unfounded,
particularly since most class actions do not offer consumers any real benefits. As several recent
class settlements have demonstrated, purportedly injured class members are often given the short
end of the stick when class actions are resolved. These consumers would have a better chance of
obtaining meaningful recoveries through arbitration than through class actions, as the Supreme
Court found in Concepcion.

CONCLUSION

CAFA has played a vital role in class action procedure throughout the nation. Most
notably, it has helped shift countless interstate class actions into tederal court, away from magnet
state-court jurisdictions that routinely employ lax class-certification standards and exhibit bias
towards out-of-state defendants. The result is more rigorous scrutiny of class action proposals,
which in turn has led to a fairer and more just class action landscape. However, while the
objectives underlying CAFA have largely been advanced, some courts have strayed from
Congress’s intentions. Congress should act now and nip these problem areas in the bud to ensure
that they do not influence those courts that have been faithful to CAFA. Moreover, recognizing
that CAFA had a limited purpose — to expand federal jurisdiction over class actions of national
importance — Congress should begin to consider other potentially problematic areas of federal
class action jurisprudence that were not addressed by CAFA. I appreciate the Subcommittee
allowing me to testify today and I look forward to answering any questions that the members of
the subcommittee may have.

(cont'd from previous page)
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Mr. FRANKS. And I will now recognize myself for 5 minutes for
questions.

Professor Redish, I will begin with you, sir. You certainly come
to the Committee with unimpeachable credentials. And I will there-
fore just ask an overarching question here at the beginning, and
that is, given all of the challenges and all of the information that
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you have related to these types of court and jurisdictional issues,
what would you say to Congress collectively would be the most im-
portant things we could do to improve or fix the system as it is
now? What changes would we make, if you had the power to be Re-
publicans and Democrats at the same time—and I probably would
warn you not to try. But, please.

Mr. REDISH. Mr. Chairman, I think there are two vitally impor-
tant reforms that could cure many of the significant problems to
which I pointed.

The first, and the simplest I think, would be to insert into the
certification process an additional requirement that shockingly
doesn’t appear there, which is that before a court certifies a class
action, it must assure itself that a victory would significantly ben-
efit the members of the class. If the court cannot be convinced by
the parties seeking to bring the class proceeding that a victory will
be able to distribute funds to injured individuals, then there is no
business for that case being certified as a class in the first place.

And the second major change, both to assure that due process
rights of litigants to be able to control their own litigation when
their claims are of significant value and to prevent the class from
turning into this cardboard-cutout, faux class action, where their
claims aren’t of significant value, would be to abandon the opt-out
process, where—I call it “Book of the Month Club service’—by iner-
tia, by doing nothing, you are a member of the class, but require
somebody to make the affirmative decision that he or she wants to
participate as a passive class member. In that sense, we will be
bringing the class action procedure back within the framework of
the Federal rules. It will then be a true aggregation device and not
a manipulator of the underlying substantive law.

Mr. FRANKS. That sounds frighteningly logical to me. Yes, sir.

Let me turn to you, Mr. Beisner. As I mentioned in my opening
statement, Federal law is supposed to be applied uniformly, of
course, in all Federal courts. In your written testimony, however,
you point out that certain Federal appeals courts are applying
CAFA’s provisions in significantly differing ways.

How big a problem is this? And should Congress get involved to
fix th‘i?s issue, or do we just leave it to the Supreme Court to sort
it out?

Mr. BEISNER. I think that it is a significant problem. And I think,
as you noted in your opening statement, it has resulted, to some
extent, in counsel favoring certain circuits over others in bringing
class actions to start with.

I do think that there are a number of circuit splits that are out
there on CAFA issues—that is, circumstances in which the circuits
are divided. Some of those have been presented to the Supreme
Court. So far, it has not concluded to hear those cases, which is of
course the Court’s prerogative. But some of them, I think, are caus-
ing significant issues and preventing the full intent of the statute
being fulfilled.

Mr. FRANKS. I might go ahead to ask you then generally the
same question I did Professor Redish, and that is, if you could do
any one or two things to improve the system as it is, what would
be your recipe?

Mr. BEISNER. I think that two things would be important.
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One is an effort to find ways for this system to be more trans-
parent. One of the things that greatly concerns me is a reference
to consumer class actions. Because if you peek behind the curtain
about what really happens in those cases, to the extent that any
money moves at the end of those cases it is normally between the
defendant and the attorneys, primarily, in the lawsuit. And al-
though I am not going to sit here and say that there is no class
action that benefits consumers—I acknowledge that there are some
instances where that occurs. But in many, many cases, the benefit
to consumers in these class actions is very hard to find.

The second thing I would note is—and this is along the lines of
what Professor Redish noted earlier—I think that we need to recog-
nize that the class action is a very powerful device. An attorney can
walk into court and say, I am here to represent millions of people
in this lawsuit. Has he or she asked any of them whether they
want to be represented in this particular lawsuit? No, you just go
in and do it. And it seems to me that some provisions that provide
assurances up front that there are actually people out there inter-
ested in this lawsuit—not just the lawyer, who has, potentially,
profit motives for being there—would be interesting.

I know, for example, years ago, back in 1966, Congress passed
the Magnuson-Moss Warranty Act, a landmark piece of legislation,
and it authorized the bringing of consumer class actions dealing
with products and warranties in Federal court. One of the require-
ments they put in there is, if you are going to bring a class action,
you have to have 100 named plaintiffs. The lawyer has to go out
there, and so there must be some interest in consumers, because
I have 100 people who are willing to be part of this lawsuit. And
it was a way of sort of testing the waters to make sure that there
was real class interest in the lawsuit.

Mr. FRANKS. Again, the logic seems to be breaking out all over
the place here.

And I would now recognize Mr. Nadler for 5 minutes.

Mr. NADLER. Thank you.

Mr. Sobol, you testified that Federal courts, once cases are re-
moved from State courts, routinely deny certification of multi-State
cases when multiple State laws are at play because of manage-
ability concerns. Do you have recommendations for what we could
do help with this problem?

Mr. SoBoL. I think it is important to draw a distinction——

Mr. NADLER. Before that, actually, let me—why is this a terrible
problem?

Mr. SoBOL. The reason it is a terrible problem is that the vast
majority of consumer rights are based upon State laws, not Federal
laws. You cannot recover under most Federal laws any type of con-
sumer remedy. Instead, you must rely upon State law.

Now, if you bring a State law case, therefore, you either bring
a State law case—and this is important to draw a distinction be-
tween what Mr. Beisner said. A case can either be on behalf of all
the States in the country for one class, or, alternatively, you might
have, as we used to have, State actions, State by State by State,
for the residents in that State, on the basis of that State’s law—
50 State cases.
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Now, if those 50 separate cases or 24 or whatever number of
cases get removed to Federal court, invariably they will be sent a
single judge, by reason of the operation of the Judicial Panel on
Multidistrict. And you then give one Federal judge the task of per-
forming what a couple of dozen State court judges——

Mr. NADLER. Let me just hurry this along. And they will find
that unmanageable and decertify.

Mr. SOBOL. And then they say it is unmanageable——

Mr. NADLER. And decertify.

Mr. SOBOL [continuing]. So they don’t certify.

Mr. NADLER. And what is the result to the litigant? He has no
opportunity in State or Federal court, and there is no forum for his
rights at all?

Mr. SoBOL. And is left high and dry.

Mr. NADLER. And there is no forum to vindicate his rights under
State law at all.

Mr. SoBoL. No forum.

Mr. NADLER. Thank you.

Mr. Beisner, you just heard that exchange. Mr. Sobol testified
that Federal judges routinely deny class certification and have re-
moved cases that raise issues under multiple State laws based on
the arguments of the Federal rules of commonality and that man-
ageability requirements cannot be met.

How often have you made that argument or something similar on
behalf of a client?

Mr. BEISNER. Let me state that that is not the way it is hap-
pening anymore. I think Mr. Sobol——

Mr. NADLER. Anymore? It happened but it is no longer hap-
pening?

Mr. BEISNER. Before CAFA was——

Mr. NADLER. No, under CAFA.

Mr. BEISNER. Under CAFA? Under CAFA, what is happening is
that people, as Mr. Sobol is describing, are bringing class actions
on a single State basis. As he said, Indiana residents, class action
is brought on behalf of Indiana residents. It is true, they are

Mr. NADLER. It is then removed to Federal court.

Mr. BEISNER. Removed to Federal court, they are brought before
an MDL judge. And the judge is looking at those cases individually
and deciding certification in those cases.

Mr. NADLER. But wait a minute, wait a minute. Isn’t it true that,
in many cases, the Indiana case is brought and the Illinois case is
brought and the New York case is brought, they are brought before
the same judge combined, and then dismissed on the grounds of
unmanageability?

Mr. BEISNER. No, that is not true.

Mr. NADLER. That is not true?

Mr. BEISNER. There is no manageability issue in those cases, be-
cause only one State law is applied to the law of the single State.

Mr. NADLER. Would you comment on that, Mr. Sobol?

Mr. SoBoL. I differ considerably with Mr. Beisner on that.

The practical reality, both in what happens in front of the judges
and what happens before you even file the pleadings, is that the
judges say, “This is too much. I am not in a position to sit on a
multiple State court case. I don’t have the time, I don’t have the




92

attention, I don’t have the law clerks to make 12 or 13 or 24 sepa-
rate class certification decisions. Pick your State, or let’s find one
1Sta‘ce’s law, let’s try it that way if we can, or find a Federal
aW”

Mr. NADLER. Why can’t that be done?

Mr. SoBoL. Well, first, there are no Federal laws that you can
do it. And then when you try it under a single State law, then you
are butchering the fact that there are separate rights for the——

Mr. NADLER. So that doesn’t happen, and the case gets dismissed
on manageability.

Mr. SoBoL. Right.

Mr. NADLER. Is that what happened in the Wal-Mart case?

Mr. SoBoL. I didn’t hear you?

Mr. NADLER. Oh, never mind. Never mind on that.

What should we do to solve that problem, Mr. Sobol, aside from
repealing CAFA entirely, but within CAFA?

Mr. SoBoL. Right. The specific issue that we are talking about
is the ability of consumers to bring a single State class action in
that State’s courts. If CAFA permitted those cases to stay in State
court, you would get rid of the significant problem of denying con-
sumers access to the protection of their State laws.

Mr. NADLER. And what about—Ilet me ask you a different ques-
tion on same thing. That would be logical, but let’s assume that for
some reason Congress chose not to the do that. What would you
think of a provision that said that if a Federal court denied certifi-
cation on the grounds of unmanageability because too many States
were ?involved, that the State could be unremoved back to State
court?

Mr. SoBoL. That would be another way to deal with it. Of course,
you are talking years down the road, rather than having the ability
to do it then, because you are not going to find that ruling for, as
a practical matter, 2, 3, 4 years down the road.

Another solution would be to have an alteration to the civil rules
of procedure that say that you don’t deny manageability on the
basis of the fact that you have multiple State laws. You are still
burdening the Federal judiciary with a task that is

Mr. NADLER. That amendment was rejected in this Committee
when Mr. Conyers and I offered it 7 years ago. On the floor, not
in the Committee—I am sorry.

Thank you very much. My time has expired.

Mr. FRANKS. Thank you, Mr. Nadler.

And I now recognize the distinguished gentleman from Iowa, Mr.
King.

Mr. KING. Thank you, Mr. Chairman. I appreciate being recog-
nized and the testimony of the witnesses and the professional opin-
ion that you bring to the hearing here today.

I am listening to this testimony and this discussion, and I am
thinking about the class action lawsuits that stand out in my mind.
And some of them may or may not fit into the category of this dis-
cussion here today. I am thinking of the Pigford Farms issue as
one—and I think you would all be familiar with that case—on
down through the Love case, the Keepseagle case, the Garcia case.

And I am interested in an opinion of each of you gentlemen as
to whether the executive branch should be legally allowed to enter
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into a de facto class action agreement without the oversight of Con-
gress.

And I turn first to the gentleman, Mr. Redish.

Mr. REDISH. Congressman, that creates a very sensitive question
of separation of powers. I believe the executive branch has the au-
thority to enforce the law as it sees fit. And if we are talking about
the exercise of authority in an individual case, to vest supervisory
authority in Congress could be seen as undermining the executive
power.

So my tentative response would be, I think that is not only ap-
propriate, it may well be constitutionally required. But I haven’t
studied the issue closely, so I wouldn’t like to commit myself irrev-
ocably on that.

Mr. KiNG. Okay. Mr. Sobol?

Mr. SoBOL. I can make my remarks brief, for I have no opinion
on that subject. As far as I know, there are no procedural safe-
guards that need to be added to that situation, and I would leave
it at that. Thank you.

Mr. KING. Mr. Beisner?

Mr. BEISNER. I am familiar with those cases, but I am much in
the boat of Professor Redish. I am not sure I am in a position to
offer an opinion on that, not having studied it all that carefully.

Mr. KING. I might take the opportunity to offer an opinion my-
self, but I think I would like a follow-up question instead. And that
is, you are aware of the judgment fund that the Department of Jus-
tice maintains, Mr. Beisner?

Mr. BEISNER. Yes.

“ 1\/51; KING. And do you have any idea what is in the judgment
und?

Mr. BEISNER. No, I don’t.

Mr. KING. Does the public have access to the amount of that
judgement fund, to your knowledge?

Mr. BEISNER. I am not aware if they do.

Mr. KING. Does anyone on the panel know if there is public ac-
cess to the amount in the judgment fund of the Department of Jus-
tice?

Mr. SoBOL. Don’t know.

Mr. REDISH. No.

Mr. KiING. Neither of the witnesses do.

And are each of you aware that the Department of Justice occa-
sionally reaches into the judgment fund and pays out in a de facto
class action suit? And I am speaking specifically of the Garcia case.

And I would ask Mr. Beisner first. Are you aware of that?

Mr. BEISNER. I am not aware of that.

Mr. KiNnG. Okay.

Are any of the witnesses familiar with the Pigford Farms issue?
I am putting you all on the spot here.

All right. I will make my brief statement on that, and then I do
have a follow-up question, and I will change the subject a little bit.
I can see what I have broached here this morning.

But my statement is this, that I have watched class action law-
suits be blown out of proportion to the original claimants, out of
proportion to the original definition. I watched the Pigford Farms
issue come through this Judiciary Committee and an attempt to
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pass a Pigford 2, which did finally pass this House, but the same
version did not pass the Senate. I saw Barack Obama be elected
as President, and then I saw the Secretary of Agriculture, Tom
Vilsack, team up with Attorney General Holder and go negotiate
with the Black farmers and hand them another $1.25 billion on top
of the $100 million that was authorized within the 2008 Farm Bill
that was designated to be the total sum to resolve any outstanding
claims on Pigford.

So we have seen the executive branch go outside the directive of
the Congress and reach into a slush fund of the Department of Ag-
riculture for Pigford. We are watching them reach into this judg-
ment fund in the Justice Department for Garcia and perhaps oth-
ers. And I am very troubled by this lack of formal oversight for de
facto class action suits and actual class action lawsuits.

But I would pose this question also, as I promised I would
change the subject, and pop this one up. And I would start first
with Mr. Redish. And that is, the term “fairness” was something
that—well, I should actually go to Mr. Beisner, I am running out
of time.

You use the term “fairness.” Can you define that for me? It al-
ways confuses me when I hear that word. Marilyn and I have
raised more than one child. We know there is no such thing as fair.
How do you deal with that in the legal arena?

Mr. BEISNER. I think the important thing to me in that regard
is that both sides get a fair hearing in court, that both sides have
the ability to present their viewpoints. And I think that the law
providing Federal court jurisdiction certainly has achieved that.

Mr. KING. But that is not really a definition, is it, Mr. Beisner?

Mr. BEISNER. I think

Mr. KING. How does the court define it? Is there a legal defini-
tion that would help someone who has a blurry understanding of
this word “fair”? It seems like it is a utility word that can be used
in any circumstance, and it is always unfair to the other person.

Mr. BEISNER. I think it is grounded in the due process clause of
the Constitution, which I think underlies Rule 23. And I think the
notion is that you have a procedural device here, the class action,
which puts enormous power in the hands of those who are bringing
the lawsuit and often invites a lot of corner-cutting. And I think
that, in this context, the notion of fairness is to ensure that you
don’t get that sort of corner-cutting in the lawsuit.

Mr. KING. There is no word “fair” in the Constitution.

Mr. BEISNER. There is what?

Mr. KING. The word “fair” doesn’t exist in the Constitution or
any of the amendments, correct?

Mr. BEISNER. It doesn’t exist in the Constitution, but I think in
the class action context the underpinnings of that word lie in the
due process——

Mr. KING. It is a long definition, I grant you that.

And I thank you for your response, all the witnesses.

And I yield back.

Mr. FRANKS. Thank you, Mr. King.

And I now recognize Mr. Scott for 5 minutes.

Mr. Scort. Thank you, Mr. Chairman.
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First of all, the Pigford case, just to make a note about it, that
was a case of well-documented historic discrimination against Afri-
can American farmers that went on for years and years. And,
thankfully, with the Pigford decisions, some of them have gotten
compensation.

Mr. Sobol, can a lawyer walk into court without any clients?

Mr. SoBOL. No, sir.

Mr. Scort. Thank you.

And, as you are aware, justice delayed is justice denied. If a
State class action is filed and a removal action takes place when
the case should stay in State court, how much time is wasted going
to Federal court to try to get a removal that is subsequently denied
and the case remains in State court? How much time is wasted in
that process?

Mr. SoBoL. Typically, a very considerable amount of time. More
often than not, it is going to take at least several months to have
a removal petition heard.

More commonly, though, for class actions, you will end up having
to be brought into the multidistrict panel process, wait months for
a hearing there, have the case go to the multidistrict judge, and
then have removal issues heard there. Those issues are sometimes
deferred for years while the court sits on the remaining Federal
court cases.

So a long, long time.

Mr. ScOTT. And if it ultimately goes back to the State court,
years could be wasted?

Mr. SoBOL. Yes.

Mr. ScoTT. Now, if the desire is just to waste time, how often do
Rule 11 sanctions get applied to that situation?

Mr. SoBoL. Rarely.

Mr. Scott. Ever?

Mr. SoBOL. I would say, in my experience, never.

Mr. ScorT. How often do class actions get caught up in multidis-
trict litigation where there may be commonality but State laws dif-
fer, comparative versus contributory negligence, for example, that
would dictate different outcomes? How often do cases that could be
resolved expeditiously in State court get caught up in that, where
you have multiyear expensive litigation that is often at a very in-
convenient forum? I guess if you are in the east coast, you may just
have the unfortunate situation that it is assigned to a judge on the
west coast.

Mr. SoBoL. Since CAFA, the vast majority of cases get removed
or filed in Federal Court, and they get delayed at a very consider-
able period of time. And the State case—as opposed to what a State
case would do, which is, classically, it would move along at a rel-
atively swift pace, unencumbered by these extra procedural issues.

Mr. Scort. Thank you.

Now, Professor Redish and Mr. Beisner, you have both talked
about these coupons. One has said it is not big enough to make a
difference, and the other said these things are illusory.

A lot of times, the only way you can bring a case for which there
are even nominal damages—for example, if a bank is miscalcu-
lating interest for a few cents a month, nobody can bring that case.
Nobody can bring a case if a grocery store scanner is miscalculating
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the amount owed. The only way you can bring the case and stop
it is to bring a class action and get an injunction.

Now, if you do not have coupons, is your suggestion that you not
be able to bring the case at all? Or that if you have a class action,
people would be entitled to reasonable compensation; say, you have
a couple of million people involved, everybody gets a couple hun-
dred dollars? I mean, when is your suggestion alternative to the
coupons?

Mr. REDISH. Well, Congressman, my understanding is that CAFA
pretty much did away, at least in the Federal system, with the use
of coupons in any event. And what has developed as an alternative
to that is the use of this cy-pres doctrine whereby the bulk of the
funds awarded will never, as a practical matter, be distributed to
the actual victims, those whose legal rights have been violated, and
instead——

Mr. ScoTT. But their legal rights are vindicated with an injunc-
tion. You get the people to stop doing it.

Mr. REDISH. Well, if we are talking about an injunction class ac-
tion under the (b)(2) category, that might well be sufficient, real re-
lief.

My concern is that we have a bilateral process with those whose
rights have been violated, those who have allegedly violated them,
and some kind of meaningful relief, whether it is compensatory or,
if appropriate, injunctive, being awarded. But if that is not feasible,
the idea of just bringing the proceeding as some sort of generic de-
terrent is a dramatic change in the underlying substantive law.

Mr. ScOTT. Mr. Sobol, can you say a word about the workload in
the Federal Court and what this has done to it?

Mr. SoBOL. I couldn’t hear you.

Mr. Scort. The workload in the Federal Courts?

Mr. SoBOL. The Federal judiciary is very much overworked. Par-
ticularly those judges who get MDL cases tend to be the most over-
worked and the most qualified judges. It is very difficult for them
to sit on an MDL case and be expected to handle a dozen or two
dozen or three dozen separate State court cases.

Mr. Scort. Thank you, Mr. Chairman.

Mr. Franks. Well, this has been enlightening to me, if no one
else.

I appreciate all of you for coming. I appreciate the witnesses for
your very insightful testimony, and appreciate the Members for
being here.

And, without objection, all Members will have 5 legislative days
to submit to the Chair additional written questions for the wit-
nesses, which we will forward on and ask the witnesses to respond
as promptly as they can so that their answers may be made part
of the record.

Without objection, all Members will have 5 legislative days with-
in which to submit any additional materials for inclusion in the
record.

And, with that, again, I sincerely thank the witnesses, and I
thank the Members and observers. And this hearing is now ad-
journed.

[Whereupon, at 10:35 a.m., the Subcommittee was adjourned.]
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Trent Franks, Chairman

Constitution Subcommittee

Committee on the Judiciary

United States House of Representatives
2138 Rayburn [Touse Office Building
Washington, DC 20515-6216

Re: Response to Questions for the Record
Dear Congressman Franks:

Thank you for your letter of June 13, 2012, requesting my responses to two
Questions for the Record as a follow-up to my testimony before your Subcommittee on June
1 on the topic, “Class Actions Seven Years After the Class Action Fairness Act.” I was
honored to be asked to testify before your Subcommittee, and hope that my testimony
proved helpful.

[ am happy to respond to your Questions for the Record. [ will answer them in the
order they were asked.

1. Proposed Legislative Revisions in Class Action Procedure

Your first question asks about my proposals for legislative revision, the principles that
support these revisions and the reasons why I consider them necessary. While there are no
doubt a variety of ways in which current class action procedure might be legislatively
improved, I believe there are four vitally important structural changes which are essential
to ensuring that the class action procedure stays within constitutional bounds, does not
become an instrument of harassment, and does not bring about a foundational change in
underlying substantive law. These suggested legislative changes are as follows:

1. The certification requirements of Rule 23(a) need to be expanded to include the
following inquiry as a prerequisite to certification: whether there is legitimate
reason to believe that a substantial portion of the absent class members will receive
meaningful relief as a result of an award io favor of the class or a settlement agreed
upon by the parties. Absent such a finding, the proposed class should not be
certified, even ifit is deemed to satisfy all of the remaining requirements for
certification.
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2. Significant limitations must be imposed on cy pres relief in class actions. Such relief
should be prohibited or, at the very least, substantially restricted.

3. The process by which injurcd victims become members of a certificd class needs to
be significantly revised. More specifically, the current opt-out system for class
actions certified under Rule 23(b}(3) (pursuant to which an absent party becomes a
member of a class merely by failing to formally remove himself from the class)
needs to be replaced with an opt-in system, in which a party becomes a member of
the class only by affirmatively manifesting her desire to do so.

4. Congress needs to seriously consider creating an exception to the Anti-Injunction
Act, 2B U.S.C. § 2283 authorizing federal courts, under certain circumstances, to
enjoin partics from pursuing parallel class actions in state court. This revision
would enable federal courts to prevent the inefficiencies and harassment caused by
the problems that result from sequential forum shopping in the class action context
and overlapping class actions. While this legislative alternative is not free from
question or concern, if those difficulties can be successfully avoided this legislative
strategy would do a great deal to alleviaLe the significant harms caused by muitiple
class proceedings.

[ have explained my reasons for a number of these suggestions in my book, Wholesate
Justice: Constitutivnal Democracy and the Prohlem of the Cluss Action Lawsuit (Stanford
University Press; 2009), as well as in subsequent scholarly writings. However, in this letter
1 will provide a summary of the basis for my belief that these changes should represent the
core of any class action reform movement.

At the outset, it {s important to emphasize that my goal has never been to destroy the
modern class action. To the contrary, as I wrote in my book, “in no way am I opposed to the
existence of a class action procedure. To the contrary, the class action represents an
innovative mecans of resolving major legal problems that might otherwise overwhelm the
judicial system. In doing so, however, it should not be permitted to overwhelm our nation’s
normative and constitutional commitments to democratic accountability, separation of
powers, procedural due process, or individual autonomy.” ( Redish, supra, at ix).

There are two basic ways in which the modern class action threatens core values of
constitutional democracy. Initially, current class action procedure threatens to undermine
what can be properly labeled “macro” democratic values (i.e, values inherent in the
democratic system) by employing procedure as a means of furtively altering the DNA of the
underlying substantive law, in violation of both our constitutional system of separation of
powers and the express directives of the Rules Enabling Act, pursuant to which the Federal
Rules of Civil Procedure are promulgated. Secondly, the modern class action threatens core
“micro” democratic values (i.e.,, the due process rights of individual litigants} by throwing
potentally significant ohstacles in the way of a claimant’s ability to protect her rights. My
four suggested legislative alterations in modern class action procedure are each designed
to avoid one or both of these political or conslitutional pathologies.
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T'have already covered in some detail in both my written and oral testimony the
rationales for my first two proposed legislative revisions, designed Lo prevent what I have
described as “faux” class actions. Such proceedings improperly employ a form of
proccdural alchemy designed to transform the remedial element of underlying substantive
law through the “magic” of a Federal Rule of Civil Procedure from the compensatory
framework legislatively established by Congress into the equivalent of a bounty hunter
model or impasition of 4 civil fine.

Insertion of the certification requirement that the court find that a successful class
proceeding will in fact benefit the bulk of the absent class members might at first seem to
be a superfluous addition, since common sense should dictate that a successful proceeding
will naturally benefit ail or most of the victims on whose behalf suit was brought in the first
place. Unfortunately, as I demonstrated in my written and oral testimony before your
Subcommittee, development of the faux class action and resort to extensive usc of ¢y pres
awards has all too often led Lo a very different result Indeed, all too often the only
participants in the process not benefited by a successful outcome are the absent class
members. As I explained in my prior testimony, these pathological practices need to be
stopped by congressional action.

In this response to your supplemental questions, I will first focus on the reasons for my
opposition to the widespread use of an opt-out procedure to determine class membership
in class proceedings. [ will then explain the reasons for my support for legislation to reduce
the problems caused by multiple class proceedings.

‘The opt-out procedure substantially facilitates both the macro and micro pathologies
described above. On the macre level, the opt-out procedure serves as a catalyst for the
prevalence of the faux class action, because of the enormous inertia in favor of inclusion in
the class inherent in the opt-eut procedure. Because an individual may avaid inclusion in
the class only by affirmatively removing herself from the class proceeding, it should be
expected that individuals will often become class members without even realizing that they
are doing so. 'I'rue, in recent years notice to absent class members has been made more
understandable than in previous years, but it is difficult to believe that all those who
receive the notice—many of whom have never had prior contact with the legal system--
take the time to read it carefully, and even if they do it seems likely that many quickly
forget about it once they have read it. In short, as what is no doubt an intended result of the
use of an opt-out procedure, many absent class members will never have made the initial
decision to sue, will be unaware they are members of a class, and (especially if the amount
of their individual claim is small and/or there is great difficulty in filing for the claim) may
well never see a penny of the amount they are owed. Yet the presence of these “cardboard
cut-outs” of a class will he used by plaintiffs’ attorneys to justify certification, which in turn
will give rise to a large class-wide award or settlement based on the number of victims
claimed to be in the class—whether or not they are in any real sense a part of the
proceeding. The final pathology caused by such cardboard cut-out classes is that their
failure to claim the amount owed them will be used as justification for the specious and
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unconstitutional award of cy pres relief to some charity which has never been injured by
defendant’s behavior and which previously had absolutely no connection to the lawsuit.

My two previous recommendations for legislative reform (i.c., modification of the
certification prerequisites to include a requirement of a finding that meaningful recovery
by class members would follow successful resolution of the class proceeding and
prohibition of cy pres awards) are designed largely to prevent the backdoor perversion of
applicable substantive law through the process of class action certification. Legislative
transformation of the opt-out process to one that requires an absent class member to make
an affirmative choice to join the proceeding will similarly aid in deterrence of the faux class
action pathology. Unlike my prior two legislative recommendations, however, legislative
transformation of the process to an opt-in procedure would also help to protect the
individual due process rights of claimants where the individual claims of class members are
large enough ta economically justify individual suit {what Professor John Coffee refers to as
“Type A" claims, as opposed to the “Type B” claims, which are of an insufficient amount to
make individual suit practicable).! Where the individual class member claiins are
sufficiently large to make individual suit practicable, the Fifth Amendment due pracess
right of 4 claimant to decide how best [or even if) Lo Jegally vindicate those claims takes on
special importance. Forced membership in a class proceeding would disrupt the
individual’s exercise of her constitutional right to make these litigation choices. Opt-out
revokes this right because of total inaction by the claimant. In virtually no other litigation
context are constitutional rights deemed waived by an individual’s complete failure to take
any action whatsoever.2 Requiring opt-in, then, would go a long way towards assuring that
an absent class member has made the conscious choice to waive her due process right to
control the litigation of her legally protected interests.

In my book on class actions, I suggested that ideally it would be advisable to permit use
of an opt-out proccdure when and enly when it would be reasonablc to infer, ex ante, that a
claimant’s inaction was intended to reflecl the desire to become part of the class action
procedure. [ suggested there that in the case of what Professor Coffee refers to as “Type B”
claims (ie. claims too small to justify individual suit), opt-out would make some sense,
because othcrwisc the claimant would, as a practical matter, have no chance to recover.
However, while a dichotomy between Type A and Type B claims would make sense in
theory, I do not see any practical way that such a dichotomy could be drawn by generally
applicable rule or legislation, or efficiently implemented in individual lawsuits. It would
require a court to determine which class members’ claims fell into which category, often an
impossible task and at the very least, one that would be prohibitively burdensome. This

1John C. Coffee, Jr, The Regulation of Entrepreneurial Litigution: Buluncing Fuirness and Efficiency in the Large
Cluss Action, 54 U, Chi. L. Rev. 877, 904-06 (1987).

2 While certain constitutional rights, such as the Seventh Amendment right to jury trial, may he waived hy
failure to assert it in a timely manner, waiver will take place only after the right halder has done something
aftirmatively tn participate In the proceeding, such as filing a pleading. The one possible exception is dcfault
judgment, where a defendant [oses her due process right to defend simply by a total failure to act. Howcver,
this is an extreme situation easily distinguishable from all other contexts, because absent inference of such a
waiver we would be left with the impossible situation in which a defendant could prevent suit simply by
failing to respond to service of process.
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would be especially true in what Professor Coffee refers to as “Type C” classes, which
involve a mixture of Type A and Type B claims. While conceivably some classes will readily
be identifiable as Type B classes, it would still probably be difficult to frame legislation
which implemented this dichotomy in a way that would avoid potentially burdensome
satellite litigation, which would in turn complicate what is already a complex and time
consuming process. Hence while the dichotomy between Type A and Type B classes, makes
sense purely as a matter of legal theory, any attcmpt to impose this dichotomy legislatively
would almost surely constitute a cure far worse than the disease it is attempting to prevent.
We are, then, likely left with an either-or choice between employing an opt-in or opt-out
procedure. That is not a difficult choice to make: opt-out has facilitated too many class
action pathologies to justify its continued use.

My final legislative recommendation is designed to avoid the problems of inefticiency
and harassment that flow from serial forum shopping in the class action context. Under
current standards, plaintiffs’ class action attorneys are allowed to go from state jurisdiction
to state jurisdiction seeking class action treatment once their request for certification for
what amounts to a virtually identical class has already been denied in federal court, as long
as they use different named plaintiffs.? In Smith v. Bayer Corp., 131 5. Ct. 2368 (2011), the
Supreme Court found that the current version of the Anti-Injunction Act prohibits such an
injunction, This is something that lies within Congress’s power to remedy through
legislative action.

To a certain extent, the problems caused by serial class action forum shopping and
overlapping classes may have been lessened by enactment of the Class Action Fairness Act
of 2005. However, my suspicion is that the problem still exists (as the very fact of the Bayer
case illustrates). Therefore if my suspicion proves to be correct, Congress should consider
legislation to vest in a federal court which has already denied certification the authority to
enjoin a subsequent effort by the same plaintifts’ attorneys to seel certification for what is
substantially the same class in a state court employing substantially the same certification
standards.* Congress should also consider allowing a federal court before which plaintiffs’
attorneys are seeking certification to enjoin those attorneys from simultaneously seeking
certification in a state court.

Itis important to note that such legislation would require modification of traditional
preclusion rules in the unique context of the class action proceeding. In order to

3 Overlapping class actions can also arise when plaintiffs’ attorncys simultancously file proceedings seeking
class certification over what amounts to the same lawsuit in statc and fedcral court. Though in these cascs the
allorneys are not seeking a second bite at the apple following denial of certificalion, the inelficiencies caused
by the duplication of effort inherent in such a practice are serious in their own right. See Richard D. Freer,
Avoiding Duplicative Litigation: Rethinking Plaintiff Autonomy and the Court’s Role in Defining the Litigation
Unit, 50 U.Pitt. L. Rev. 809, 832-33 (1989); Martin H. Redish, Intersystemic Redundancy and Federal Court
Power: Praposing o Zero Tolerance Solution to the Duplicative Litigation Problem, 75 N.D. L. Rev. 1347, 1348
(z000).

41t is argnable that such legislation should include even state caurts which employ a lesser standard for
certification, but for present purposes I confine my recommendation to a situation where the state court
employs identical or essentially identical certification standards.

5
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accomplish its goal, a preclusion rule enforcing a denial of certification must extend well
beyond the individual named plaintiffs in the first action. In the traditional single action
model, imposition of a preclusive bar solely on the named parties constitutes a fair and
effective means of avoiding future waste or harassment. In contrast, in the normal class
action context precluding only the individual named plaintiffs will be completely
ineffective, for in such a situation the named plaintiff is generally fungible with countiess
other members of the class, usually represented by the same group of attorneys. Thus it is
essential that any legislation recognize that it is the attorneys bringing the class
proceeding, not the named parties, who stand as the real parties in interest.

Enabling a federal court to extend the preclusive impact of certification denial beyond
the named plaintiffs does not violate the procedural due process rights of the named
plaintiffs in the subsequent action. A denial of class certification never deprives a future
litigant of the chance ta litigate his individual claim. At most, future plaintiffs would be
denied the right to employ a particular procedural device which is untied to his ability to
protect his legal rights.

I must acknowledge that, as many defenders of current class action procedure will no
doubt respond Lo these proposals, adoption of my propased legislative reforms would
likely result in the retrenchment of the modern class action as a convenient device to police
corporate and governmental wrongdoing through private litigation. But to the extent this is
true, my simple response is that neither the American democratic system nor its
constitutional structure has as its primary purpose the achievement of convenience.
Rather, our complex intersecting structure of majoritarian and countermajoritarian
directives was designed to attain and protect goals of individual liberty to protect one’s
rights through resort to governmental process and to assure democratic accountability of
major policy choices. Neither the Constitution nor the Rules Enabling Act permits the
rulemaking process to be perverted into a furtive means of indirectly altering underlying
subslantive law in a manner nowhere contemplated in the Constitution. Yet that is exactly
what takes place as a result of modern class action procedure. If the compensatory
remedial model often employed by Congress as a means of policing and enforcing its
prohibitions on corporate wrongdoing ultimately prove ineffective, the answer is not to
allow the unaccountable and unrepresentative rulemaking process to impose indirect
modifications of existing law, but to ask those who are representative of and accountable to
the electorate to develop alternative means of enforcing their proscriptions on corporate
wrongdoing. Our democratic system allows us no other option--nor should it.

2. Possible Interference with the Process Set Qut in the Rules Enabling Act

Your second question asks if [ believe that implementation of the reforms of class action
procedure which I have suggested (or,  assume, any legislatively imuposed reforms of class
action procedure) would improperly interfere with the Rules Enabling Act process. My
short answer to that question is this: not enly would such legislative action he permitted
under the Rules Enabling Act process, it is actually called for by the democratic pracess to
which our nation is morally and constitutionally committed.
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The basic premise of American democracy, as already noted in my answer to your first
question, is that sub-constitutional policy choices are, in the first instance, to be made by
those who are representative of and accountable to the electorate. After all, every school
child Jcarns that our nation fought a revolution largely in support of the precept, “no
taxation without representation.” While the Framers most certainly did not adopt a form of
direct democratic rule, the driving moral force behind our entire system is that as long as
the countermajoritarian Constitution does not preempt such policy choices, sociocconomic
choices are to be made by the people’s elected representatives. Yet under the process set
out in the Rules Enabling Act, choices which seem superficially procedural but which
nevertheless will have a dramatic impact on moral, social and economic policy are made
ultimately by thc one branch of government intentionally insulated from both
representation and accountability—the Supreme Court. Moreover, that Court is confined
by the case-or-controversy requirement of Article 111 to the creation of law purely as an
incident to the resolution of live disputes. Yet through the rulemaking process, the Court is
making fundamental policy choices (for example, the nature of class action procedure, the
demands of pleading, or the availability of discovery) which will inevitably impact life
outside the four walls of the courthouse in important ways. It is for these reasons that it is
morally incumbent on Congress to exercise democratic leadership on issues, such as class
actions, where important interests extending well beyond matters of procedural
housekeeping, are at stake.

At the very least, one can safely conclude that there is nothing untoward about the
congressional decision to modify or even overrule rulemaking choices. It was, after all,
Congress which created the rulemaking process in the first place with its promulgation of
the Rules Enabling Act in 1934. There is nothing legally improper in any way in Congress
choosing to preempt the process when it deems such action sufficiently important. Indeced,
it is far too late in the process for anyone to seriously challenge the appropriateness of
congressional action of this kind. Congress’s decision in 1995 to enact the Private Securities
Litigation Reform Act, which effectively removed securities litigation from the control of
the Federal Rules of Civil Procedure, provides sufficient precedent for congressional
authority to modify or preempt the results of the rulemaking process.

Thope you find these answers to be helpful. Please let me know if I can be of any
assistance in the future as your Subcommittee considers specific proposals for legislative
reform.
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2138 Rayburn House Office Building
Washington, DC 20515-6216
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Dear Ms. Vance:

Below are my responses to the questions for the record submitted by the
Constitution Subcommittee of the Judiciary Committee.

1. Q: Mr. Sobol claimed in his testimony that the Class Action Fairness Act has
created a catch-22 for class actions brought under state consumer protection laws.

He asserted that federal courts are refusing to certify consumer protection claims
under CAFA because multiple state laws are at issue. According to Mr. Sobol, this
leaves consumers unable to gain redress under state consumer protection laws. Can
vou comment on this claim? 1s it true that CAF A is outright preventing plaintiffs
from bringing class actions under the state consumer protection laws?

A: The notion that CAFA is leaving consumers without any means to obtain
redress under state consumer protection laws i1s unfounded. To the contrary, federal
courts often certify consumer class actions that are brought under a single state’s
laws. For example, in Pella v. Saltzman, the U.S. Court of Appeals for the Seventh
Circuit affirmed the certification of several statewide consumer-fraud classes in a
case arising out of a window manufacturer’s alleged failure to disclose a design
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defect that caused wood to rot.' Similarly, in.Johns v. Bayer Corp., the U.S. District
Court for the Southern District of California certified consumer-fraud claims under
California’s Unfair Competition Law and Consumer Legal Remedies Act stemming
from Bayer’s allegedly deceptive marketing of certain vitamin products.” And in
Fitzparrick v. General Mills, Inc., the U.S. Court of Appeals for the Eleventh Circuit
held that consumer-fraud claims arising out of allegedly deceptive marketing of a
yogurt product could be certified for class treatment.”

What federal courts have almost uniformly refused to certify are nationwide
consumer-protection actions. And with good reason. Federal courts generally
recognize that such class actions cannot be tried under a single state’s laws without
contravening important federalism principles because state consumer-protection laws
vary in “material ways.”* In addition, these courts have also recognized that there is
no practical way for one jury to understand the differences among the 50 states’ laws
and 1ssue 50 different verdicts based on the nuances of various state consumer-
protection laws. One of the key goals of CAFA was putting an end to improperly
certified nationwide classes, but that has not stopped plaintiffs from pursuing
statewide consumer-protection claims, which are being vigorously litigated in federal
courts across the country.

2. Q: My understanding is that there is a growing trend of state attorneys
general utilizing their parens pairiae authority to litigate cases that amount to class
actions and that the Class Action Fairness Act does not cover those types of cases.
Have you seen such a trend, and if so, 1s that an area in which it would be
appropriate for Congress to legislate and clarify CAFA? Additionally, if you have
noticed this trend, are these cases always brought by state attorneys general
themselves or are they often brought by attorneys in private practice on behalf of
state attorneys general?

A: Over the last couple of years, there has been a significant increase in the
number of state attorney general (“AG”) lawsuits brought against various industries,
particularly pharmaceutical companies. Many lawsuits that are brought by AGs are
parens patriae cases —1.e., suits in which the AG seeks to enforce state laws by suing

Y Pella v. Salzman, 606 T.3d 391 (7th Cir. 2010).
* Johns v. Bayer Corp., 2012 1T1.S. Dist. LEXTS 13410 (8.D. Cal. Feb. 3, 2012).
Lirzpatrick v. General Mills, Inc., 635 1.3d 1279, 1282-83 (11th Cir. 2011),

4 Pilgrim v. Universal ealth Card, 11.C, 660 F3d 943, 947 (6th Cir. 2011)
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in its sovereign capacity on behalf of the state’s citizens. These suits are typically
brought under state consumer-protection statutes and seek to recover money on
behalf of the states’ citizens.

Courts have disagreed as to whether such suits are removable under CAFA.
For example, while the Fifth Circuit has held that such actions may be removed
under CAFA, the Fourth, Seventh and Ninth Circuits have reached the opposite
conclusion.” However, these lawsuits, which often seek monetary relief on behalf of
large populations of state citizens, are essentially class actions in disguise.
Moreover, AGs are increasingly farming out these lawsuits to outside counsel to
litigate on a contingency-fee basis. The result of these arrangements is that the
prospect of a large fee may end up driving the litigation, which makes cases more
difficult to resolve and injects private interests into cases nominally brought to serve
the public. Thus, these lawsuits, which present the same problems and potential
abuses as ordinary class actions, should be removable under CAFA, and given the
disagreement among the courts on the matter, this is an issue that could benefit from
clarification by Congress.

3. Q: During the hearing, Professor Redish commented on two vitally
important reforms that he believes could cure many of the significant problems with
the class action system: (1) to require federal courts, as part of the class certification
process, to assess whether a victory would significantly benefit members of the class,

: Compare Louisiana ex rel. Caldwell v. dlistate Ins. Co., 536 F.3d 418, 430 (5th Cir. 2008)
(holding that parens parriae price-fixing suit under the Louisiana Monopolics Act was properly
removed to federal comrt under CAIFA’s “mass action” provision because Louisiana policvholders
were the real parties in interest with respect to the damages sought by the Attorney General and, thus,
the suit was a “representative” one on their behalf and subjeet to removal under CAVA), with West
Virginia ex vel. McCrraw v. CVS Phavmacy, Inc.. 646 F3d 169, 177 (dth Cir. 2011) (“[W]e conclude
that because the action before us was not brought under Federal Rule of Civil Procedure 23 or a
“similar Slate statule or rule of judicial procedure authorizing an action o be brought by 1 or more
representative persons as a class action,” . . . the district court did not err in remanding this case™)
(quoting CAFA); LG Display Co. v. Madigan, 665 F.3d 768, 772 (7th Cir. 2011) (denying petition for
leave Lo appeal remand of parens patriae aclion because such a suil “does not impose any ol the
familiar Rule 23 constramts. The [Tllinois Anlitrust Act, or “TAA™] does nol impose, for example,
requirements for adequacy, numerosity, commonality, or typicality. Procedurally, Rule 23 and the
1AA arc entirely different beasts. ), Wash. State v. Chimei Innolux Corp., 639 11.3d 843, 848-49 (9th
Cir. 2011) (concluding “thal parens patriae lawsuits are nol class actions within the meaning of’
CALA™Y, Hinois v. AU Optronics Corp., 794 1. Supp. 2d 845, 858 (N.D. 111. 2011) (“[BJecause (1)
the case was not filed as a class action undor Rule 23 (or a state cquivalent) and (2) the case instead is
a parens palnae suil brought under the TAA, 1L 1s bath in form and substance distinel Irom an action
brought under Rule 23 or a stale class action stalule.™)
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and (2) to eliminate opt-out class actions. Could you please comment on Professor
Redish’s proposal?

A: CAFA has gone a long way toward addressing many of the problems that
were previously posed by inequitable settlements. In particular, heightened
requirements for class settlements in the coupon context have facilitated settlements
that are more equitable and just for those truly aggrieved by a defendant’s
misconduct.

However, Professor Redish is right that more needs to be done. Action
should be taken to ensure that the class device is used to benefit members of the class
rather than enrich class counsel. As I pointed out in my testimony, more and more
courts are using ¢y pres as a means to distribute unclaimed settlement funds. Such
an approach has the primary effect of increasing attorneys’ fees since such fees are
dependent on the overall size of the ““class award,” which includes any cy pres
distribution. As a result, there is little incentive for class counsel to devise remedies
that actually provide any direct benefit to aggrieved class members. One way to
reform this practice is to require fees awarded to class counsel in all class-action
settlements to be tied to the value of money and benefits actually redeemed by the
injured class members — not the theoretical value of the ¢y pres remedy. This
requirement is already in place with respect to fees in coupon cases. As T explained
in my testimony, if such a requirement applies to coupon settlements, the rationale
behind applying it in the ¢y pres context is even stronger where the benefits realized
by class members are even more tenuous.

In addition, as I explained in my testimony, some federal courts are
continuing to apply class-certification standards that fall short of the “rigorous
analysis” required by Wal-Mart Stores, Inc. v. Dukes and its progeny. The goal must
be to prevent the growth of magnet federal jurisdictions that employ lax class-
certification standards reminiscent of those followed by state courts, which were a
driving impetus behind the passage of CAFA in the first place.

Please let me know if you have additional questions,



109

Sarah Vance
June 25, 2012
Page 5

Sincerely,

it d B
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John H. Beisner
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