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S. 356, S. 908, AND S. 1739

THURSDAY, FEBRUARY 2, 2012

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 5:53 p.m. in room
628, Dirksen Senate Office Building, Hon. Daniel K. Akaka,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. DANIEL K. AKAKA,
U.S. SENATOR FROM HAWAII

The CHAIRMAN. The Committee will come to order.

Aloha, and I want to start by thanking all of you for being with
us today and staying while the 18 votes were completed. I wanted
to do this hearing anyway, and I am glad you are patient enough
to be here.

The fact that all the Tribal leaders stayed with us despite the
long delays highlights how important these bills are to each of the
Tribes and their members.

For purposes of hearing from all of the witnesses in a timely
manner, my full opening statement will be entered into the record.
The views of the Department of the Interior will also be entered
into the official record. I encourage any other interested parties to
submit written comments to the Committee. And the hearing
record will remain open for two weeks.

I know my good friends and colleagues, Senators Franken,
Merkley and Wyden have done a significant amount of work on
these bills. I look forward to working with all of them as we move
these bills through Congress.

Again, I want to welcome Senator Merkley. Let me welcome also
my good friend and member of the Committee Senator Al Franken,
and ask for any comments he may have at this time.

[The prepared statement of Senator Akaka follows:]

PREPARED STATEMENT OF HON. DANIEL K. AKAKA, U.S. SENATOR FROM HAWAII

Aloha! Today the Committee will hold a legislative hearing on three bills dealing
with issues of great importance to the Tribes involved.

We are all aware that prior federal policies often resulted in significant land and
resource losses for Tribes. The bills we will consider today seek to restore some of
those losses and make sure Tribes are adequately compensated for those losses and
ensure Tribal land bases are restored.

The first bill S. 1739, the “Minnesota Chippewa Tribe Judgment Fund Distribu-
tion Act of 2011” would distribute settlement funds to the Minnesota Chippewa
Tribe. Senator Franken introduced this bill and I am certain he will have more to
say about it in his opening statement.

o))
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The other bills we will hear about today would streamline the land into trust
process for two restored Oregon Tribes so they can better provide for the housing,
education, and infrastructure needs of their members.

I know that my good friends and colleagues Senators Merkley and Wyden have
done a significant amount of work on these bills. I look forward to working with
them and Senator Franken as we move these bills through Congress.

STATEMENT OF HON. AL FRANKEN,
U.S. SENATOR FROM MINNESOTA

Senator FRANKEN. Thank you, Mr. Chairman, for holding this
important hearing. I introduced the Minnesota Chippewa Tribe
Judgment Fund Distribution Act with my friend and colleague
from Minnesota, Senator Klobuchar. This legislation will finally
allow for distribution of funds owed to the Minnesota Chippewa
Tribe.

It has been a long road getting to this point. The Minnesota
Chippewa Tribe first filed a claim before the Indian Claims Com-
mission in 1948. Their claims were finally settled in 1999. For over
60 years, members of the Minesota Chippewa have been waiting
for these funds, and it is time to get this done.

The United States Court of Federal Claims awarded $20 million
to the Minnesota Chippewa Tribe. This money is to compensate
Tribal members for the improper taking and sale of land and tim-
ber under the Nelson Act of 1889. The Federal Government owes
the Minnesota Chippewa Tribe this money. In fact, in 1999, the
$20 million settlement was deposited in a trust fund account for
the Minnesota Chippewa at the Department of the Interior, where
it has been since collecting 1 percent interest.

The Tribal members in my home State of Minnesota have never
received a dime. And that is because before any money can go to
the Tribe, Congress must pass legislation detailing how to allocate
the funds between the six bands that make up the Minnesota Chip-
pewa Tribe. My bill does just that. It will provide $300 to each
Tribal member and then allocates the remaining funds equally to
each of the six bands.

My bill reflects the distribution plan that was agreed upon by the
Tribe through its sovereign, democratic processes. Under the Min-
nesota Chippewa Tribal constitution, the Tribe is governed by an
executive committee. This is a democratic body comprised of two
elected officials from each of the Tribe’s bands.

The Tribal executive committee voted ten to two in favor of this
distribution plan. One band, Leech Lake, voted against. And its es-
teemed chairman, Archie LaRose, is here today to testify. I am
sympathetic to their concerns and I sincerely hoped that a con-
sensus agreement could have been reached. However, I deeply re-
spect Tribal sovereignty and therefore believe we must respect the
decision of the Tribal executive committee of the Minnesota Chip-
pewa.

I also worry that any further delay will only cause hardship for
individual Tribal members. The thousands of Tribal members
across Minnesota cannot afford to wait another decade. It is time
for Congress to act to allow for the distribution of the funds owed
to the Minnesota Chippewa Tribe.
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Thank you again, Mr. Chairman, for holding this hearing. We
have so many members of the Tribes who have come here, and I
am so sorry that we had all those votes in the chamber and we got
started so late. I am sure you made mention of that at the begin-
ning of this hearing. I want to thank all the witnesses for coming
today and I look forward to your testimony.

I thank you again, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Franken.

Now I welcome Senator Merkley of Oregon to speak on the bills
impacting the Siletz and Grande Ronde Tribes. Thank you for
being patient, too, Senator Merkley. Please proceed with your testi-
mony.

STATEMENT OF HON. JEFF MERKLEY,
U.S. SENATOR FROM OREGON

Senator MERKLEY. Thank you very much, Mr. Chairman, for
holding this hearing. I would also like to recognize the staff of the
Indian Affairs Committee for their hard work on these issues.

We have coming before the Committee this evening Chair Ken-
nedy, the Confederated Tribes of the Grand Ronde Community,
Chair Pigsley, of the Confederated Tribes of the Siletz Indians of
Oregon, and Chair Garcia of the Confederated Tribes of the Coos,
Lower Umpqua and Siuslaw Indians. I am delighted that they can
all be here to share their thoughts directly with the Committee.

I appreciate that the Committee is considering Senate Bill 356
and Senate Bill 908, both of which I have co-sponsored. They ad-
dress a fundamental issue facing Indian Tribes, that is, ensuring
that Tribal communities are able to successfully secure their own
future through the expansion of their Tribal reservations.

The story of the people who comprise the Confederated Tribes of
the Grand Ronde and the people who comprise the Confederated
Tribes of the Siletz Indians is a difficult story to tell, a complicated
story. But it is one that has been and continues to be inspiring.
Like many other communities in Oregon and the Pacific Northwest,
the bands of Indians that make up the two Confederated Tribes
suffered through decades upon decades of broken treaties, failed
promises and neglect on the part of the Federal Government. Ulti-
mately, the Federal Government terminated the trust status of
both Tribes.

It was only through very hard work on the part of the groups
themselves and some representatives in Congress that led to Con-
gress restoring and reestablishing the trust relationship with the
Tribes. And in this case, I want to particularly thank Senator Hat-
field, who served in this body for 30 years, and I had the privilege
of serving as an intern to him and saw how hard he worked on be-
half of fairness and restoring the trust relationships.

In the years since restoration, both Tribes have worked to re-
build their communities. Of course, a critical piece of rebuilding in-
cludes the purchase of land for the expansion of the reservations.
Unfortunately, as this Committee knows well, the current process
that a Tribe must follow to restore land to a reservation is not an
easy process and has not worked well for these two Tribes. As the
Committee will hear during testimony this afternoon, the current
process is not only cumbersome and expensive for the Tribes to fol-
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low, it also will often take years and years for the land which is
owned by the Tribe to be formally added and recognized as part of
the reservation.

I firmly believe that the two bills before this Committee simplify
the process and should receive favorable consideration. I certainly
look forward to reviewing the testimony of all the leaders who have
gathered this afternoon, and I certainly appreciate that three lead-
ers from Oregon can come to share their thoughts. I thank all of
you for your commitment to improving the current fee to trust
process and your participation in this evening’s hearing.

Thank you.

The CHAIRMAN. Thank you very much. And I thank you again,
Senator Merkley, for your participation in this hearing. Thank you.

I would like to now invite the first panel to the witness table.
Serving our first panel is the Honorable Norman Deschampe,
President of the Minnesota Chippewa Tribe; the Honorable Arthur
LaRose, Chairman of the Leech Lake Band of Ojibwe; the Honor-
able Cheryle Kennedy, Chairwoman of the Confederated Tribes of
Grand Ronde Community; the Honorable Delores Pigsley, Chair-
man of the Confederated Tribes of Siletz Indians; and the Honor-
able Robert Garcia, Chairman of the Confederated Tribes of the
Coos, Lower Umpqua and Siuslaw Indians.

Welcome, everyone, and thank you so much for your patience.
Mr. Deschampe, please proceed with your testimony.

STATEMENT OF HON. NORMAN W. DESCHAMPE, PRESIDENT,
MINNESOTA CHIPPEWA TRIBE

Mr. DESCHAMPE. Thank you, Chairman Akaka and members of
the Committee. My name is Norman Deschampe, I am President
of the Minnesota Chippewa Tribe as well as Chairman of the
Grand Portage Band of Lake Superior Chippewa Indians.

I am here in support of S. 1739, a bill that would provide for the
use and distribution of the funds awarded to the Minnesota Chip-
pewa Tribe in Minnesota Chippewa Tribe v. United States, Dockets
Nos. 19 and 188, United States Court of Federal Claims.

Also with me are Chairman Leecy from the Bois Forte Reserva-
tion, Chief Executive Marge Anderson from Mille Lacs, Chairman
Visinor from White Earth, and Chairman Diver had to leave. So
they are here also.

I support S. 1739 because it provides for the distribution of funds
being held in trust for the Minnesota Chippewa Tribe in the man-
ner determined by the Tribal Executive Committee of the Tribe. I
also support it because it is a just way to allocate the funds.

Pursuant to the Revised Constitution and Bylaws of the Min-
nesota Chippewa Tribe, the governing body of the Tribe is the Trib-
al Executive Committee. The Minnesota Chippewa was a plaintiff
in the cases known as the Nelson Act Claims. I think it is impor-
tant for you to know that all of the decisions about the claims were
made by the Minnesota Chippewa Tribal Executive Committee.
The Tribal Executive Committee decided to bring the claims, it de-
cided the strategy for the claims, and it also decided to settle the
claims. And when we needed money to pursue the claims, it was
the Tribal Executive Committee that borrowed the money to make
that possible.
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In 1999, the Tribal Executive Committee approved the settle-
ment by resolution and again in 1999 the Tribal Executive Com-
mittee decided to allocate the funds on an equal basis to each of
the six member reservations. We decided on equal shares because
each of the Bands had loaned the same amount to the Tribe to sup-
port the claims effort.

For years, we have not succeeded in getting the funds released.
Following a hearing in the House of Representatives in 2008 and
an apparent stalemate, the Tribal Executive Committee once again
considered different ways to allocate the award. And in October
2009, a resolution approving a new distribution plan was enacted.
The distribution plan in that resolution is reflected in S. 1739 and
it effectively provides more to the bands with greater populations
through the per capita payments to members. I believe that the
compromise adopted by the Tribal Executive Committee should be-
come law so that we can finally get the benefit of what was award-
ed in 1999.

The Minnesota Chippewa Tribe appreciate Senator Franken’s as-
sistance in this matter. He understands that the constitution of the
Tribe established a governmental structure that authorizes the
Tribal Executive Committee to make decisions that affect the Tribe
as a whole. Our constitution specifically gives the Tribal Executive
Committee authority to allocate funds belonging to the Tribe. Arti-
cle V, Section 1(d) of our Constitution provides that the Tribal Ex-
ecutive Committee has the power to administer any funds within
the control of the Tribe and to apportion all funds within its control
to the various reservations. That is what these fund are, they are
Tribal funds, and they have been Tribal funds since 1999 when
they were deposited into a trust account for the Tribe.

Senator Franken’s bill also recognizes that the beneficiary of the
claims award is the Minnesota Chippewa Tribe. The bill acknowl-
edges what the Tribal Executive Committee knew from the very be-
ginning, that we were going to bring the claim as the Minnesota
Chippewa Tribe and that we would decide how to allocate any re-
covery.

We need these funds released now. It has been too long and our
members are constantly asking about the Nelson Act claims. In ad-
dition, a small part of the distribution plan in S. 1739 is that the
Tribal government can be reimbursed the expenses it has incurred.
This is important, because the Tribe has carried that amount on
its books and the result has been a negative balance on our ac-
count. Our auditors have made it an issue and we have had to bor-
row to stay above water. Perhaps the Federal Government can do
that, but we cannot. Just two weeks ago, the Tribe was denied a
$25,000 grant for a program for elders because of that audit issue.
As I said, it is time to get these fund distributed.

Finally, I want you to know that the Tribal leadership has care-
fully considered Leech Lake’s argument that it should receive 68.9
percent of the award because it suffered that amount of the dam-
ages. Chairman Goggleye made that argument in his testimony be-
fore the House Resources Committee on June 5, 2008, and Chair-
man LaRose has made that same argument time after time before
the Tribal Executive Committee. The problem with that argument
is that it is based only on speculation and not on any court find-
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ings. My written testimony explains the problems with Leech
Lake’s claim in full detail, but I want to make it clear that over
nearly 20 years, the Tribe has considered all arguments about
what is fair, and the result is the formula in Senator Franken’s
bill.

Our Senators understand that this is a Tribal fund that must be
allocated in deference to the Tribal government’s decision. I urge
you to join them and pass this bill. Thank you.

[The prepared statement of Mr. Deschampe follows:]
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PREPARED STATEMENT OF HON. NORMAN W. DESCHAMPE, PRESIDENT, MINNESOTA
CHIPPEWA TRIBE

CHAIRMARN Akaka and Members of the Committes:

My name is Norman Deschampe. T am President of the Minnesota
Chippewa Tribe as well as Chairmean of the Grand Portage Bund of Lake Superior
Chippewn Indians. I am hers to testify in support of 5.1739, a bill that would
provide for the use and distribution of the funds awarded to the Minncsota
Chippewa Tribe in Minnesola Chippewa Tribe vs. United States, Docket Nos, 19
and 188, United States Court of Federal Claims.

I support 5,1739 because it provides for the distribution of funds being held
in trust for the Minnesota Chippewa Tribe in the manner determined by the Tribal
Executive Commitiee of the Tribe. I also supporl it because it Is a just way fo
allocate the funds.

Pursuent ta the Revised Constitution and Bylaws of the Minnesota
Chippewa Tribe, the governing body of the Tribe is the Tribal Executive
Committee, The Minnesota Chippewa Tribe wes the plaintiff in the cases lmown
as the Nelson Act Claims. I think it is important for you to know that all of the
decisions gbout the claitms wers made by the Minnesota Chippewa Tribal
Executive Committee. The Tribal Executive Committes decided to bring the
claims, it decided the strategy for the claims, and it decided to seitle the claims.
And when we needed monsy fo pursue the claim, it was the Tribal Executive
Committce that borrowed money to malke that possible,

In 1959 the Tribal Execufive Committec approved the seitlement by
resalutinn and again in 1999 the Tribat Executive Committee decided to allocate
fhe funds on an cqual basis to cach of the six member reservations, We decided on

equal shares because each of the Bands had [oaned the same amount ta the Tribe
to suppott the claims effort.

For years we have not succeeded in gefting the funds released. Following a
hearing in the House of Representatives in 2008 and an apparent stalemate, the
Tribal Exeoutive Commitiee once again considered differsnt ways to allocate the
award, and in Cotober 2008 a resolution approving a new distribntlon plan was
enaeted. The distribution plan in that resolution is reflected in S.1739 and it
¢ffectively provides more to the Bands with greater populations through the per
capita payments to members. [ belicve that the compromise adopted by the Tribal
Executive Committee should become [aw so that we can finally get the benefit of
Wwhat was awarded in 1999,

The Minnesota Chippewa Tribe appreciates Scnatcr Franken’s assistance in
this matter, Fe understands thet the Constitntion of the Tribe established a
governmental structurs that authorizes the Tribal Executive Commniittes to make
decisions that affect the Tribe as a whole. OQur constitution spesifically gives the
Tribal Executive Coromittee authority to allocate funds belonging to the Tribe.
Artiele V, Section 1{d) of our Constitution. provides that the Tribal Execulive
Committes has the power “to administer any funds within the control of the Tribe
and to appottion all funds within its control to the various Reservations.” Thal is
what these funds are — Tribal — and they have been Tribal funds since 1999 when
they were deposited into a frust account for the Tribe,



Senator Franken’s bill also recogrizes that the beneficiary of the claims
award is the Minnesota Chippewa Tribe, The bill acknowledges what the Tribal
Exceutive Committee knew fiom the very beginning: that we were going to bring
the claim as the Minnesota Chippewa Tribe and that we would decide how to
allocate any recovery,

We need these funds released now. If has been too long and our members
are constantly esking about the Nelsen Act claims. In addition, a small patt of the
distibution plen in S,1739 is that the Tribal povernment can be refmbursed the
expenses that it has incurred. That is imporlant because the Teibe has carricd that
amount on its baoks and the result has been a negative balance in our aceounts.
Qur auditors have made ft an issue and we have had to borrow to stay above water.
Peranps the Fedoral government can do that, but we cannot. Just two weeks ago
the tribe was denied a $25,000.00 grant for a program for clders because of thal
audit issue. As I said, if is {ime to get these funds distributed.

Finally, I want you to know that the fribal leadership has carefully
considered Leech Lake’s arpument that it should receive 68.9% of the award
because it suffered that amoont of the damages. Chairman Goggleye made that
argument in his testimony before the Flouse Resources Comumittes on June 5,
2008, and Chairman LeRose has made the same argument time after time before
the Tribal Executive Committee. The problem with the argument is that it is based
only on speculation and not on ary Court findings. My written testimony explains
the problems with Leech Lake’s olaim in detail, but I want to make it clear that
over nearly twenty years the Tribe has considered all arpuments about what is fair
and the result is the formula in Senator Franken®s bill.

To explain, the process leading up fo scitlement discussions with the
government {ncluded hiring experts to review the timber and land sales and come
up with values, Leech Lake’s testimony in the Houses was that the value of timber
sold was about $26 million and $18 million of that was at Leech Lake. In 2008,
Cheirman Goggleye said that “the value of the damage suffi:red at Leech Lake was
approximately $18 million or 68.9 %.”

There are several problems with that argement:

1. Leech Lake did not dednet the amount that the government actually
paid the Tribe for timber and land.

2. The appraisals done by the experts were estimates for settlement
purposes that were never tested in the Court.

3, The estimates were hotly contested by the United States. In fact, the
government’s first offer of compeosation for land and timber was
zerg. The government believed that the Tribe got at least what the
timber and land were worth - $14.8 million,

4, There never was a Band-by-Band accounting and the Claims Court

ruled decades ngo that the government was not obligeted to do that
kind of accounting,



The reason that this award canmot be split cut based on a Band's domages is
that Congress — in the Melson Act and in subsequent legislation authorizing
payments [rom what was collected, has always found Lbat the beneltciary of
Nelson Act proceeds is fhe Tribe as A whole — not cach Band for what they
suffered or for what they did not receive. That is why the Tribe brought the claim,
why the UL8. gettled with the Tribe, and why the linds ave held for the Tribe.

Leech Lake*s argument for a formula based on damages is also flawed
because the seltlement was baged bolh on a claim for inadequate compensation
and on a claim for misspending what wes collecied by the government. The
sstilement was $20 million to settle all claims in these dackets, ‘Wo did not break
out “§X for timher and Jand” end “$Y for coisspent proceeds.” There was no way
to divide it by reference to the various cluims and wa knew that,

Our Senators nnderstand that 1his is 2 Tabal fund that must be allocated
deference to the Tribal government’s decision, and I urge you to join them and
pass this bill,

*Attachments retained in Committee files*

The CHAIRMAN. Thank you very much.
Let me call on Chairman LaRose for your testimony. Please pro-
ceed.

STATEMENT OF HON. ARTHUR LAROSE, CHAIRMAN, LEECH
LAKE BAND OF OJIBWE

Mr. LAROSE. Good afternoon, Chairman Akaka and Senator
Franken. My name is Archie LaRose, I am the Leech Lake Res-
ervation Chairman.

On behalf of my people watching and listening at home, I want
to thank you for giving me this opportunity. You have heard some
history behind the settlement. I am here to tell the rest of the
story. Leech Lake suffered 68.9 percent of the damages. S. 1739
does not reflect the harm done to my people. That is why we
strongly oppose the bill.

The story starts with the establishment of the Leech Lake Res-
ervation. My ancestors entered into a series of treaties and execu-
tive orders from 1855 to 1874. These treaties promised that the
reservation would be our permanent home lands forever. Back in
1874, our closed reservation consisted of 640,000 acres. We owned
it all. Under the Nelson Act, our reservation was cut to less than
40,000 acres.

According to the map there, this map compares our treaty res-
ervation with our reservation today. Our current trust lands are
highlighted in red. You can barely see them. They total less than
30,000 acres. This gives you an idea of the damages the Nelson Act
inflicted on our reservation.

I am here today more than a century later to ask the Committee
to right this wrong and not compound our problem under this bill.
The bill directs the Secretary to distribute the settlement fund
based on a proposal by the Minnesota Chippewa Tribe. It does not
honor sovereignty; it ignores fairness; and it only satisfies the four
smaller bands.

Congress passed the Indian Tribal Judgment Funds Act to set up
an administrative process when there is a disagreement in the dis-
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tribution of settlement funds. The Act takes politics out of the
equation. This is a court settlement. But unless we know who was
harmed, Congress is giving settlement funds that belong to one
Tribe to other Tribes. The BIA did its job under the Judgment
Fund Act. The BIA studied the case and in 2001, found that there
is no compelling reason to give preferential treatment to the four
smaller bands. The four smaller bands control the MCT. And they
want to collect payment for harm suffered by Leech Lake.

The MCT hired an expert to justify the settlement amount. The
expert found that Leech Lake suffered 68.9 percent of the damages.
The amounts of damages for other bands ranged from 1 percent to
12 percent.

In 1999, the MCT wused this report to advance the settlement.
MCT now wants to sweep it under the rug. The DOJ also filed a
property list with the court that the settlement is based on. This
list shows that most lands from the settlement came from the
Leech Lake reservation to form the Chippewa National Forest. In
1999, the court based the settlement on damages. Unfortunately,
damages are not even considered in the bill before the Committee
today.

Instead of asking who was harmed, the bill looks to an MCT res-
olution that would give bands who suffered as little as 0.9 percent
damages the same share as Leech Lake, who suffered 68.9 percent
of the damages. In addition, Grand Portage, Fond du Lac, and Bois
Forte relinquished all claims to our lands involved in this settle-
ment in the 1854 treaty. Our reservation was established long be-
fore the MCT was even formed. None of our treaty rights were del-
egated to the MCT. Likewise, the Nelson Act and the damages in-
flicted occurred long before the MCT existed.

Federal courts have also ruled that the MCT acts only in a rep-
resentative capacity. The MCT is not a beneficiary. They have no
treaties. Federal courts in at least 25 other Nelson Act claims made
awards to the individual bands based on which of the treaty bands
had a legal treaty right to the settlement funds.

If Congress is going to ignore the Judgment Funds Act, it should
at least look to those cases. After 25 courts issued judgments based
on damages, it makes no sense to now ignore damages. We have
been trying to negotiate a fair distribution. However, if this bill is
enacted without a compromise, we will bring a lawsuit to stop this
unjust distribution. This bill doesn’t meet judicial scrutiny. It gives
the property of Leech Lake to the other bands. This clearly violates
your constitutional responsibilities to protect our Tribal property
and treaty rights.

The bill disrespects Leech Lake’s sovereignty. It compounds the
injustice done to our treaties, our lands, and our people. In our
view, a consensus position is the only way to resolve this.

Thank you for this opportunity. Mii-gwich.

[The prepared statement of Mr. LaRose follows:]



11

PREPARED STATEMENT OF HON. ARTHUR LAROSE, CHAIRMAN, LEECH LAKE BAND OF
OJIBWE

IRTRODNCTION

Goad aflemoon Chainnan Akaks, Viee Chairman Barasso, and Membere of the Committee. [ am
Archie IaRose, Chatrmnn of the Leech Lake Bund of Gibwe. Thank yeu for the cpporumity {o testify
an 8. 735, This bil would direst the Secretary of the Inferior to distribute furds fom a 1559
sefflement of & cage to reseive clalms browght for federn} mismenagement of fends wnd undervaining of
lands and timbor under the J829 Nelson Act acegrdng to o prescribed formuta advocated by the
Minnesotn Chippewa Tribe {MCT), which is comprised of the bands of Leech Lake, Bais Forty, Fond
dn Lac, Grand Partage, Mills Lscs, and White Earth. Under the fonnula, MCT would be paid atiorney
fees and other cxpenses first. The Secretary must then allocate the remaining funds on k per capita and
per band basis. Harm done e the individual bands, which was the basis for the settlemnent amount of
§20 million, is not a consideration ju the mandated disiribation,

The Nelson Act and the demages that it canscd to fie teaty-protected reservations in Minaesota
ropresemts wat ancther sard ehapter in this Naten's history of dealing with Indian 1dbes. ¥ ageee that
time hes come fo put this isses behind ns. Howarer, it must be done In an eguitable and just mannor.
%, 1735 would not avcomplish this geal. Instead, the bl wili compound the injustice thet was done o
fie people of e Leech Lake Indian Reservation and tesull in additional costly and time-consuming
litigation

SUMMARY OF STATEMENT

8, 1739 disregucds the saversignty of the Leech Loke Bund of Ojibwe and weuld result in gross
injustice to the Band. Respecting tribal sovereignty means honoring the position of Leech Lake, not
sacrificing justice owed if lo appease others. 5. 1739 i hased on the improper assurmption thal the
Matson At dissalved a3 the bands” prior interesis in Tand. While e Melson Act sougat o esbish 2
commun permanent fiend, federal conrts have found thet the wrongs infiicted under e Nelson Act
relele beek 1o the individunl reaty-beneficiary bands. Federal cowmis approved monctary jidgments in
ar jeast 25 Nelson Act-related olaims that wese hrought by the MCT as the named plainifl,  The



12

awards were then distiibuted to the individual bands that were thc partics to the various treaties thal
established the reservation Jands In the first place. In other words, the United Stalvs hos mever
abropated the sovereign rights of the Leech Lake Band of (fibwe or trunslerred fts lands gt avy point
to the MCT or amyene else o5 some have sugpested.  IF thet wore the ease, thes Loech Lake fooks
foreerd to sharing in the lecrative gaming rovenues of the other bands. MCT cannot speak for Leech
i.ake upon matters inpecting the Lesch Lules peopls of (he Leash Lake Indian Roservation,

Instend of following this precedent of distributing setilement funds to the individunl bands, 8, 1739
ignores aotual damages suffered by individual federally recoghized bands, their individual treaties, and
harm to their reservations, The court-approved settlement amount of $20 million was based upan the
damages tnewred (land and timber sold improperly or taken ond mismannged) on each reservalion
under the Nelsan Aet. The MCT commissioned Wesley and Rickerd, Inc., as its expert in the ease to
condnct an appraisal of the lands subjeet to the claims. The resulling MCT Comparison Report found
that the Leech Lake Indian Rescrvation incurred 53.5% of the dampges; Grand Poztage 0.5%; Mille
Lacs 2.40%: Bols Foric .50%; White Earth 99%; and Fond du Lac 102065 It would sl be fair to
alloente the funds bosed solsly apon 2 per capita and per band besis while disregarding damoges
ineurred by each hand given the setilement amount was bosed ppon damages. The parties would not
have agreed to ths $20 million settlement amount 1 it had not been for the §8.9% of damages suffered
by Leech Lake.

Tha Indian Tribal Judgiment Funds Use or Distribution Act (Tndgment Funds Act), 25 U.3.C. 1401 et
set., sets forth the procedure to handle the diswibution of settlements wheee more than ode tibe iz
involved in the scillement atd whers they do not agres on a disteibntion formula, That Act gaverns the
disteibution of this sattlement. The Bareau of Indian Aalrs (BIA) executed their responsibilities under
the Judgment Funds Act in 200 st thern again in 2007 by submilting 4 repost imd draft legisiation lo
Congress proposing certoin dismibuwtion elecations to Congress hased wpon its review of the
eironmstances, the foels ik the case upom whish the settlement way based, and the tyniides. o ofher
words, the BIA’s reowmnwnendarions to Congress were nat based upon the formuls soupht by MCT
{where the four smaller bands have 2 majority vote). The four smaller bands {and, thercfore, the
controlling voivs of MCT) have not ngreed with the BIA’s recommendations for the past decade
bewnuse the BIA did net recommend a division of the settlement based wpon the mmber of bands,
which would banefit them to & greater degree than ather alternatives on the table, 3. 1739 Is their
offort Lo attain the per band gplit they seek.

Further, §. 1739 mandates pavments that nre beyond the scaps of thase approved in the Judgment
Funds Act, The 9ill wonld mendste paymant lo the MCT for ansts and interest incorred resyitng fom
the MCT's work on “the disirbution of bz fudeme:t fisnds,” whick could include lobbying, consulting
focs, and ofher related eosts io develop and zdvocate i favor of 8, §739, Such work was done is
dizect conflict with the interests of the Leech Lake Rand of Ofibwe. Such expendinarss are not
anihorized under the Judgment Funds Act.

To regolve this tong-standing dispute, the Leech Lake Tribal Council proposed 2 compromise position
that would acknowisdga damages along with the views of the other bands. A consensws pagitien is the
only wiy to achieve the gonl of putting the sertlement funds in the hands of the rightful beneliciaries.
We respectfitly request that the Congress and the Administratlon frcilitate discussion among the six
hands 1o develop an equitahle solution to this problem.
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BACKGROUND/HISTORY
Treatiey with the Leech Lake Band of (Hirwe and wther Indians of Minnesoia

The United Sta‘ss entured into 43 reatics witl the Chippewan Indizos between 1785 and 1870, The
Leesh Lake Indian Reservetion was established trough z seles of treaties with the United Siates and
presidential exeontive orders. See Treaties of Febrnery 22, 1835 (10 Sizt 1165) & March 19, 1867
(Article [, 16 Stat. 719); Bxcootive Orders of October 29, 1873, November 4, 1373, and May 26, 1874,
These treaties and execulive orders promised to make the reserved lands the “permanent home” for the
Leerh Lake people,

Nelson Act of 1889

I the 56th Congress, Minnssots Conpressman Kaute Nelson sponsored 2 bill formally tited, “An Act
for the reiief and civitization of the Chippews Tndinns of Minnesetz™ Cengress passed the bill and
President Clovelond signed it ns Janaery 14, 1889, 25 Star 642 (Jan. 14, 1889). The Act knownes
the Malson Ack is the Minpesolz vemion to e failed Dawes Act {also Inowa as the General
Allotment Act). Established during the fedeml government's era of Aliotment and Assimilation, the
United States — through the Melson Act — sought to destroy (he governing structures of the Minnesota
Lands, pareel out tribal governmental lands to individual Tudians, and open up our reservation lands ta
sefilers and private comparties in clear violotion of existing weaties hetween the United Stoies and the
various Chippewa bands, A primery goal of the Nelson Act was to open up the northern white pine
faresta for lumber companies for logging.

Beetinn b of the Meison Act provides thay, *In any case where 2o alloiment in sevemity bas heretofore
baen sande to sy Indisn of land apor amy of seid reagrvations, be shall not be deprived theree! of
dismrbed therein....” This provision ackaowiedges the vested fights of the ndividusl Indlans to
cheose lond und remain on their Repervations.

Section 3 of the Act provided for percels to be allotted to individual Indians. Sections 4 and 5 directed
pinclands Lo be sold at public auction ta non-Tndians. Seetion § directed agrienltural lands ta he sold to
non-Fndian settlers as homestuads,

Section F of the Act provides:

“That all moncy scoruine fom the disposal of said lands ... shell ... be placed in the
Trossury of the United Siates to The credit of «ll the Chipsews Indians in the State of
Minyesotz 65 u permanes: fnd ... 306 which interest and permanent Rmd shall be
expended for the benelit of said Iudisns in manner foliowing: One-half af said interest
shall ... be ammiedly poid In cash fn equal shares fo the heads of families aad guardions
of orphme minors for their use; and onefourth of soid interest ghall, during the same
period and with the like cxoeption, be enmually paid i1 eqsh in aqual shaves per eupiia
‘o aif other classas of said Indians; and the remaining onc-faurth of said interest shatl,
during the seid peried of Rty vears, under the ditection of the Seeretary of the Interior,
be deveted cxciusively fo the estnblish ¢ and maint uf 7 ¥ of free
schigols areong said Fadians, in their midst gad for theiv bepefit; ud of the sxpirtion
of the said Ry yeas, the said permnnent fimd shetl be divided and paid fo alf of soid
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Chippewa lndians and el lisue en lving, in cash, in egual shares.” (emphasis
added.)

Amendments to the Nelson Act/Establisiiment of the Chippews Natdono! Farest

In 1900 the Leagne of Women Voters petitioncd Congress to protect the remaining forestlands
surrounding the Lecch, Cass, and Winnibigoshish Lekes on the Leeck Lake Indian Reservation. The
Chippewa National Farest {CNT}, criginally named the Minnesota Forest Reserve, was established
through passnge of the Mormis Act {June 27, 1902) by takiag theso lands from the Leech Lake Indian
Reservatian.’ Approximately 759 of the CNF lands are within the treaty boundaties of the Leech Lake
Indian Reservation.

The Momis Act amended the Nelson Aet, epening 25,000 acres of agriculfueal s 1o setflement,
meserved 10 soctions and areas of Indian land and alfolments from sele or seitiement, end provided for
the sai= of 200,800 aores ef pine tiebor with procesds w0 be paid ™ the benefit of the indians.”

Seotion 2 of the Moerrls Avt ad:

“Provided further, That in cutting the rimber on two hundred thousand acres of the ping
lands, to be selected ag soan as pmclicable by (be Forester of the Depariment of
Agriculture, with the approval of the Secretary of the Interior, on the following
reservations, to wit, Chippewss of the Mississippi, Leech Lake, Cass Lake, and
Winnehiposhdsh, which said lands so sefected shall be known and hereinalier described
as ‘forestry Iands,' ,..: Provided further, That theve shall be reserved from walz ov
setifement the fmder and lond er the islandy in Cess Lake and in Leech Lake, mid ot
Toys thes npe hmdred anid sixty ucres of the extremily of Sugar Poini, o Lesoh Lake ...
on which ihe new Lecok Eake Agency iz noow foceted, ... and nothing herein contained
shatl imterlore with the allotments to the Indisns heretofore and hereafter made, The
istands in Cass and Lesch lakes and e fand vesarved ot Sugar FPoint and Pine Painr
FPeninsulg shall remain as Tndian land under the contral of the Deportment of the
Tnterior”

I quote the Marris Act For two reasens. First, this quote demonstrates that 2 majority of Leecl Lake's
treaty lands were taken frou it to cstablish a forcst to sell its limber. Scoond, this exeorpt shows that
the LS. still mainlained B8 govemmentto-government relationship with the Leech Lake Band on cur
Beservation even as 5t was taking its femds in 1902, Toduy, the Lesch Lake Bead now holds enly
approximately 4% of the reservation fands promised Iy treaty and excomive crder? This emounts te
approsimately 25,000 acres of frust londs, most of which am swamplands tat no one wanted is
purchase, As a result, much of the trust lands within the Leech Lake Indian Regsrvation are
swamplands and not sultable for housing, infrastruchire, or ecanomic development needs. The ULS.
Torest Service and the stete of Minnesota now held most of the usable lands within ths boundarics of
the Leech Lake Indian Reservation,

! The forest*s name was chanped to CHE in 1925 ta respeet the Chippews Indizns fom wheze fand it was
¢raihl.

2 Attnched is & map shovdng the percentage of land owned by e Loweh Eatic Bacd i compatisen to fe ENF
and the state of Minncsata within aur Reservation's booedaris.
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The CWF today has 115 employees and an aanual budget of $12,5 million. It also makes paymenls to
local counties, Fiscal year 2048 saw §1.1 millioznt go to the counties. Na similar payments are made to
the Leceh Lake Indian Ressrvation. The Leech Lake Indian Reservation stiould have o than 2 right
1o semment on e annval fovest plons. The Suprems {owrt hes heid that the forest and lakes remain
o consystem and remain suhject io cor frealy huating. fishing, mnd gathering rights. The Loech Leke
Ingdizn Reservation should he piven an oproduciy {0 cogage in seif-determination-typs contmcting
swith the CNF and heve 5 meuningfol sey in how envisonment and natural ressurces Iocaled within onr
viservation boundaries are used,

After the dumuge caused by the Nalson Act, the Leech Lake Band continued to govern the remaining
tribal and altotted lands of the [eech Loke Indian Reservation, The leaders of the Leech Lake Indian
Reservation eontinued to 4ot on & government-to-povarnment hasis with the U8, to ensure the
protestion of our kezaty rights and o hold the federal government to ils trust chligations. Aboveisa
phofo taken during the 1928s of defepations from the L.occh Lake Band aed fie Shoghone-Bannock
Tribes of the Fort Mah Indim Reserention during o visit to the White Heuse. In the photogrenh, the
tribal delepations arc aceompanied by BIA Conmmissioner Charles Burke.

Altached to this statement it correspondence between Commissioner Burke and » represeatative of the
Leech Lake Band of Qjibwe. This correspondence includes a petition written by Leech Lake Band o
Ojibwe tribal leaders to Congreas. The petition led to the Ingislation that autharized the Nelson Act
oloims lo go forward in federal court. I'my here today, moce than a cenfury alter our lands wers
wreongly taken, to sk this Committec to ¥ight this wrong — oot exacerbate it as would be done under 5.
17349,
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Establishment of the Minnesota Chippewa Tribe

The Secretary of the Interfor reacgnized the MCT on Tuly 24, 1936, parsuant to the autharty granted
under the Indian Recrgenizalion Act (JRA) log afier the 1585 Nelson Act and 1942 Mormiz Ao
Governed by a constitution, the MCT's governmental powe:s zre delegated to it From the six bands, In
sddition to the Lesch Lake Rond, the ather bazds include the Bois Fosie, Fond du Lac, Geand Portage,
Milte Lace, and White Earth The initial primary puzpose of the MCT was o ease the adminisirtive
borden on the six bands, who hed little infrastrieture and few razources.

At no time have any of the bands ceded sovereignty or treaty rights to the MCT. The individual
member bands are separate, federally tecognized tribal governments, No law ar court ruling has laken
away the Leech Lake Band's sovereignty or scknowledgement as a federally recognized tribe, Further,
the Chippews Indtans of Minmesata and the individual bands are different from the MCT. To say that
they are the samme is Jike suving the titizens of the Usited States and the fifty states are the same a8 the
governmantzl body of the United Stales.

The Lecch Lake Band of Ofiltyve Today

The Leceh Lake Band of Cibvwe is a federally recognized Indian fribe with a long bistory of refations
with the United States. The Teech Lake Tribal Couneil is the governing body of the Leech Lake Band,
Cr existing Reservation consists of 20,717 acres of trust lands, less than 4% of the tatal of our initial
Reservation established through the Treaties and Executive Orders from 1855 10 1874,

In the early 1590%, the Band contracted with the BIA. to operate programs as ane of ten {ribes in 2
gecand group allowsd inte e selfgovernanee pilot project. Pursuans to Poblic Law $3-280, the state of
Minnssotn has cosormmat eimingl jurisdiction over erimes occursing on the Reservatton. The Bmmd
retalns bl civdl hadsdiction over Indiens on the Reservation.

The Leech Lake iribal community consists of approximutely 15,000 enrolied members. We have
retained o strang and vibrant cultire and contimue to exercise and protect aur treaty righty to hunt, fish,
and gather on the lands promised as our permanent homelands.

While our culture and way of life remains stvonp, our community faces high unemployment, concerns
with substance abuse, and challenacs in providing adequate health cars and education to qur people. A
glarine ap on our Resorvation is the longstanding need to replace the Bug-O-Nay-Uie-8hig High
Sehaal fasility, which is adniinistered by the Bursza of ilisn Bdueation, located in Dexs, Minaesota.

The corvem Bigh School facility is 4 metal-clad pole bam, formerly 2sed e an apgrioultsal building.
One-lhird of the high scheo] faelity was destroyed in a gas explosion in 1992, The factiily bus serious
strnetoral and mechanical deficiencics and lacks propar insulation. The facility does net it safety,
fire, and security standards due to the flimsiness of the constrection materials, clectrical prablems, and
laek of alarm systems. The building lacks a communication intercom system, telecommunication
technology, and safe zones, which puts students, tepchers, and seaff ar greal risk in emergency
situntions, The facility jeopardizes the health of the students and faculty due to peor indaar air quality
front mold, fingus, and a faulty HVAC systern. The facility slse suffers from rodent infestation, raof
leaks and sagging rocfs, holes i the roofs from ice, nneven floars, poor lighting, sewer problems, lack
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of handicap access, and lack of classroom and other space. These are just a fow of the facility’s
nnmerous defieiencies.

e of the prirery purposss of the Nelson Aet (whish #s avated on page 3) permavent fund was 18
peovide Fonding for educational instimtians for the vardous bands. We nurgs the Committes {o consider
amaendizg 8. 1739 1w address this long-standing unmetnesd.

NELSON ACT LITIGATION AND SETTLEMENT

As noted above, Congress first acknowledged the wrongs inflicted by the Melson Act upon Lhe
Chippewn Indiens of Minnesota in 1926, in part, due to the work of the past leaders of the Leech Lake
Band of Ojibwe when Cangress first authorized the federal courts to hear claims brought by the
varlous bands for damages incmred under the Nelson Act. See Aot of May 14, 1926,

Purstiant ta this Act of 1928 and s subssquen) amendments, the Indiss Clebms Commssion G0C) and
the 1.8, Court of Federsl Cluloe, in at feast 25 cifier Nelson Act-relnied claims, swarded mozetary
Judgments that were dizwibuted to the ndividual bands hased on damages ircurred to their spocilic
reztiesfreservations.  ‘While the Chippewa Indisos of Minnesota and Iater the MCT were the
named plaintiffs in these cases, the awards were distributed on a per caplia hosis to the members
of the bands whose reservations snffered the loss of land and timber. The settlement that is the
subject of S. 1739 is the resull of unresolved Nelson Act elaims for damages incurred by the various
sDx bands that were Lransferred to the U8, Court of Federal Claims when the 1CC dissoived in 1978,

To advanca the ssfitement of the case {docket numbers 19 and 138}, the MCT hired Wesley Rickard,
ing., lo compile s regort, which faund that Leech Loke sustzined the bulk of the damages under the
Pelson Act. The following is 2 list of the damages apprabsed by Wesley Rickard, Tec,, and put forward
by the MCT: Leech Lzke imcusred 68.3% of the danwmges; Chrand Pornege 0.9%; Bois Fore 8.60%;
Poud du Lac 10:20%; Mille Lacs 2.40%; and White Bath 3%,

On May 21, 1999, the Department of Justics, as part of the litigation, commissioned o “subject
property list” that deseribed the disposition of the lands eeded under the Nelson Act. This list was
filed with the Court und is also atloched to this statement. The listing clearly shows tlut the graat
majority of (he [unds ceded caune fom the Leech Lake Indian Reservation to establish the ONU, The
Hyting also acknowledges that fhe majority of the listed Leech Leke tonds were pine lands, whick were
far more vahiehle than the agricultural lands ceded under the Melson Act and which were arore oftsn
subleet fo the freud that Ied 1o these cfabus, In 1999, the Const bosed is approval of the 330 miltion
settlament on the suljeck propedy sk

SPECIFIC CONCERNS WITH S, 1732

The Judgment Funds Aet governs the distribution of this seftlement. Pursuant to that Act, the Bla
prepared a Results of Research Report dated June 6, 2001 [“BIA Report™). The BLA Repost oppased
distribution of the settlement fund on a per band basis, The BIA Report acknowledaed thal the Nelson
Act, and its amcndinents, cansistently refers to the “Chippewa Indians of Minnesoks,” not tha MCT, as
the kepefieiories of any distribution of funds, The BIA Report concluded, “We di bat find any

? An cxcopb from His repor is attacked.
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tompelling reasons to support 2 six-way split of the fund that would result in piving preferential
trealment to the membership of fuor smaller bands al the expense of the membership of the two latges
tands.” BYA Repor, . 1L

The BIA Report also acknowledges that, “the lands sold [under the Nelzon Act] from eack of the
reservations were originaliv reserved 1o the bands ender trefy, Under the tenns of the Nelsen Act;
Leech Lake pave up the mast land end received fhe Jeast compensation per eere.” The BIA Report
noles that the BIA first recommended a compromise that would have disteibuted Lhe fnds baged on
damages {(35%) and per capita {65%). The majority of the MCT rejected this eompramise proposal;
and the BIA Repont, thus, recommended that the seitlement be distibuted on a per capita basis,
Pursizant to the Judgment Funds Act, the BIA Lher submitted the BIA Report to Congress. Then, in
2007, the BIA scat proposed legistation setting forih a por eaplin distribution to Congress under the
Judgment Funds Aet, The BIA Report is attached.

8. 1739 i based on an MOT Resalstion that supposts the distrbution formula set forth in 140 bill.
However, the sovercignly »f the MUT fiows from 15 iz member baads, not the reverse, The MCT
shorid have no say in the distribution of the Melson Act seiflement Amds. The Tresties snd Exeoutive
Orders between the United Staios and the Leech Lake Bapd fiat esteblished our Reservation took place
leng before the MCT was ostablished. Nane of these treaty rights were trepslemred or Jelogated to the
MCT. Likewise, the L1339 Nelson Act and the dmmages it cavsed our Reservation aceurred well before
e MCT came into existence. Finally, the Act of Congress that authorized the claim to be bronght
forward was alsa enncted prior to the existence of the MCT.

Federnl courts bave acimowiedgad that the MCT acts anly in a represeatative capacily in these
slaims. The 118, Coutt of Claims, in MET v, Unifed States, 315 F.2d 906 ¢Ct. CL 1963), overiumed
an JOO raling fa pest by Hoding that the trenty rights o landx 2re held by the tribai enlity that emeyed
inta tha featy, not the individos! Indian descendanss. In thst case, the Cowt stated:

“The Cammission's order declared that the [MTT) “is entitled lo maintzin this action in
a ropresentative capacity on behalf of alf the descendunts of the Mississippi bands of
Chippewas and the Pillager and Luke Winnibigoshich bands of Chippewas who wera
partics 1o the Trealy of February 22, 1855, regardiess of their present-gay membership
in the Tribe.... At the oral argument the defendant supposted that the Coromission's
order znd findings should be modified to delete the references to "descendants”, and o
provide imstend that the [MCT] is entitled to maintain this action in 2 reproseniative
capesity on beball of those bands of Chippewns (the Missizsippi bands and the Pilloger
aud Lake Winnibigoshish bands) who wers pariies to the 1855 Treaty. W agres. Tribal
Iands are commanzal property in which the individual membors heve a0 separais nterest
which can past 1o their descendants who are no ionger members of the group. The satac
rule iz applicsble under the Indian Claims Commission Act... At least in such
proceedings the {ICCA] requires that the awards be made, not ta individual descendants
of tribal members at the {ime of Lhe lking, but to the tibal entity or entities today, In
this case, the tibal entity is the Minnesota Chippews Tribe on befiaff of the Mississippi,
Pillager, aad Lake Winnibigoshish bands.”

MCT v US., 315 F.2d 966 (T, CL 1963) {intertocutary sppeal of 10C Mo, H-B decision fnding that
the Mississippi, Pillazer, and Winnibigoshish held recngnized tide 1o the 1855 teriory).
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If the Committee decides to advance 3. 1739, we urge the Conunittee to look to the federal courts’
previous lrealment of claims for money datbages caused by the Nelson Act before finalizing this
distrfbution formuia,  As stated above, the ICC and Court of Clnims, in at least 25 jedgments,
acknowledeed the damages inewered under the Welson Act by the specific bands. These awards were
Esiributed 1o eack of te six bands ledividually, based aa the damazes inflicted to thair resorvations
pazsuant fo specific freaty or exectitive order, A chart of the individual awards is sttached.

1854 Treaty Rights and Descendants

There is also concemn that some enlities may not be entitled ta shae in the settlement. The 1854 Treaty
rights of the Mississippi are deseribed in Artiele 1 ag folloves;

The Chippewas of the Mississippi kereby aseeat 4nd agree to the forsgoing cesyion, and
consent thet the whole winoant of the consideration money for the country ceded above,
shall be prid to the Chippewas of Lake Supesior, aud in consideration ihersaf the
Chippewas of Loke Suparior Faraby refingoish fo the Chipp af the Musisdippl, all

their inferesi in mnd cloim to the lands hereigfore ewned by Brem in common, lping west
of the chave baundry-fine.

This is an expressly teserved, treaty property right with clearly identified valuable consideration,
which, under contract and propenty low, legelly precludes any right for recovery for the Chippewss of
Lake Superior with regard to compensation for damages for losses of lands and dmber in the 855
eded termitory — the terrilory dicveily west of the 1834 bowadary tine.

The United Smates Bapreme Court has repsatedly rubed iBat Congress may abrogate Indinn oealy rights,
but i must clearhy sxpregs is intent 1o do s0.  Unived States v PDiow, 478 US. 734, 73840 {1985); see
alsn Washingron v. Washington Siate Commercial Passenger Fisking Vessel dsen, 383 US. 658, 628
(1979%; Menamines Trike v United Stares, 351 U.8. 404, 413 {1948), There must de “cleay pvidence
that Congress actually cousidersd the conflict betwess ite intended action on the ooe hund and Indian
trealy rights on the other, and chose te Tesolve that conflict by sbrogating the treaty.” [Mited Stares v
Dion, sapra, at 740; see also Minnesota v. Mille Lacy Band of Chippewa Indiens, 526 U.8, 172, 203
(1999).

8. 1732 contains no sueh “clgar evidence” of congressional intent to abrogate the Chippewas® 1854
wealy right. In fact this Act i3 silent on the subject of trealy rights, and provides no indieation that
Copgross j& considering the 1835 treaty reserved rights of the Chippewas of tie Mississippl.

Thas, a5 the Committee eonstders 5. 1739, we wge it o first reopgaize the past reaties and executive
grders that established the verious reservations. It is the damage to these reservations npen which the
oriyinal cluims and the resulting scttloment are based,

Alternative Proposals Presented by the Leach Lake Band of Ofibwe
For 2 number of years, the Leech Lake Band held the position that we would only support 8

distribution formulz solaly based upon damages. However, in 2011, the Cauncil put forward =
sompromise to the other five bunds. This conpromise weuld reimowledge the sipnificant barm donc 1o
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i peaple while incorporating the pasiions of the otbar bauds. This straightformand compromise
would bring clesure io this matler, We arc nise open and fnterested in working with the Commiltee,
tha Admindstration, and e othar hends i find & soltion.

8. 1738 Distribudion will net Withstand Juglciary Serotiny

T agree with e 2008 festimoey of While Barth Chatrwoman Brms Vizcnor when shoe sated that i
result of a pian to distrbuts fonds on a per band formyly “would be to give 75% of the proceeds of the
Settlement to 25% of the benefictarics. We frankiy do no believe that such a finding wovld withstand
Judicial serutiny.”

1F &, 1739 or similor lemistution is snacted without provisions addreasing Lecch Eake’s concems, we
pre prepares to file @ lawswit 1 challenee the ineguitabile distribution of the settlement funds.

in Chippewa Brdians of Mrnesots v Dhited Srarer, fhe 115, Suprewne Conrt siateds

“Dur decislons, while recognizing that the government ke power o tonfned md
manage fhe propery ané sfaims of its Indian woeds in good faith for their welfare, show
that this power is subjeet fo constinrionsl limitations, and does not emable the
government to give the lands of onc tribe or band to another, or 1o deal with them as its
own.”

301 1.8. 358, 375-76 (1937). The four bands that seppocs the per band split comprise anty 27% of the
tatal membership of all Chippewn ldians of Minnesota as that term was used uader the Nalsan Act
More Inportantly, thess Sour bands suffered 22% of e total damages. Distiibwiing e seitiament
fmds o5 wroposed in 8, 1739 effectively gives peoparty of the Leech Loka Band to othee bands.
Tassage of $. 1738 will furthar profoag this debate through time-sorsareing Higation at the sipenss of
trihat and federal goveramest regsourees,

CONCLUSTON

“Thonk yau for this opporiunity ta testify. While we agree thet the time has come 10 get the seltloment
funds in the hands of the Chippewa Indians of Minnessta, we strangly disagree on the proposed
farrmuta far distibution set forth in 8. £732. 1t is undisputed (hat the great majority of the domages
iaad, occrerad mmder the Melsan Act resulted from tokings end mismanagement of Junds and timber
projecied by teaty for the benabit of the Leech Lake Band of Offvwe, Enacting legislotion hat
completely fgnotes these demuais would copstituly yoi another victetion of our fresly ighis and enly
servs f soeponnd the infury done 1o our coummrmily.

1 look forward to continming this dialogue with the wtbey five bands, our Minaesata aung_rcssional
dzlegation, the Administration, and this Committee to work together to resclve this matter in a way
that Is fair.

*Attachments retained in Committee files™

The CHAIRMAN. Thank you very much, Chairman LaRose.
Chairwoman Kennedy, would you please proceed with your testi-
mony?

STATEMENT OF HON. CHERYLE KENNEDY, TRIBAL COUNCIL
CHAIRWOMAN, CONFEDERATED TRIBES OF GRAND RONDE,
OREGON

Ms. KENNEDY. Thank you Chairman Akaka, Senator Franken.

My name is Cheryle Kennedy, I am the Tribal Chairwoman of
the Confederated Tribes of Grand Ronde in Oregon. I appreciate
your time and for affording me the ability to testify on S. 356, a
bill to amend the Grand Ronde Reservation Act, to make technical
corrections and S. 908, a bill to provide for the addition of certain
real properties to the reservation of the Siletz Tribe in Oregon.

S. 356, Grand Ronde, is a common sense approach to stream-
lining the BIA process for putting land into trust. As Senator
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Merkley articulated, the Tribes of Oregon suffered great injustices,
including termination, which took all of our land holdings. That is
the basis for our testimony here.

In 1983, we were restored, and in 1988, the Tribe pursued the
goal of securing its sovereignty by acquiring additional parcels of
its original reservation and providing on-reservation jobs and serv-
ices to Tribal members. Today the Tribe owns a total of 12,500
acres, in various lands of either some in reservation status or fee
or that are in the pile to go to be approved for in trust status.

The Tribe is hampered in its effort to restore land within its
original reservation by a lengthy and cumbersome Bureau of In-
dian Affairs process. The lands that we are talking about here are
treated as off-reservation designation, even though the lands that
we purchased are across from our reservation. It means that we go
through a more rigorous process of scrutiny, of filing plans, and
then after even that process is through by the BIA, we then have
to come back here to Congress to amend our Grand Ronde Restora-
tion Act to include those lands into our reservation land bases.

In order to make both the fee in trust to trust and reservation
designation process less cumbersome, Senator Merkley and Senator
Wyden introduced S. 356, which would establish real property lo-
cated within the boundaries of the Tribe’s original reservation.
They shall be treated as on-reservation land, a very important
point, for the purpose of processing acquisitions of real property
into trust, and deemed a part of the Tribe’s reservation once taken
into trust, establish that the Tribe’s land held in trust on the date
of the legislation would automatically become part of the Tribe’s
reservation and correct technical errors in the legal descriptions of
the parcels included in the Reservation Act.

House companion legislation, H.R. 726, was introduced by Rep-
resentative Kurt Schrader, Representative Bluemenauer and Rep-
resentative DeFazio. Both S. 356 and H.R. 726 have the unanimous
support of Polk and Yamhill County Commissioners, the two coun-
ties affected by this bill.

In order to streamline this, it would save the Tribe a lot of re-
sources and funds. It would also eliminate a lot of the time that
the Bureau has to spend in processing these applications, and of
course, the Congressional time for when we come back here to
change our reservation bill.

Senate 908, the Siletz legislation, is materially different from our
bill, to amend the Grand Ronde Reservation. And this would sig-
nificantly infringe on the rights of Grand Ronde and other Tribes
in western Oregon. S. 908 does nothing to streamline or improve
the process by which lands are taken into trust or given reserva-
tion status. In fact, it does the opposite. It is precedent-setting and
is not good Indian policy.

We support the Siletz’ objective of taking land into trust in Lin-
coln County as contained in the Siletz Indian Tribe Restoration
Act, but not rewriting history to expand the Siletz Reservation. I
urge the Committee not to proceed with further consideration un-
less these issues are remedied. We do support the effort that other
Tribes have made in making sure that the land into trust process
goes well and is streamlined.
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I thank you and I thank my people for putting together and
standing behind us as we present this bill, in all due respect to the
Siletz Tribe.

[The prepared statement of Ms. Kennedy follows:]

PREPARED STATEMENT OF HON. CHERYLE KENNEDY, TRIBAL COUNCIL CHAIRWOMAN,
CONFEDERATED TRIBES OF GRAND RONDE, OREGON

Chairman Akeka, Co-Clairman Barrasso, Members of the Comirnittes:

My name is Cheryle Kennedy, ¥ am the Tribal Council Chedrwomen of the Confederated Tribes
of Grand Ronde in Oregon. 1am proud to bs hsze today representing our approximate 5,000
memmbers and appreciate the oppextunity to provide views on 8, 356, a bill to amend the Grand
Tonde Réscrvation Act to make technical correstions, and 8. 908, a bill to provide for the
addition of certain real property to the ressrvation of the Siletz Tribe in the Stats of Oregen. I
ask that my complete written testimony, which includes An Administrative History of the Coast
Reservetion authored by Dr, David G. Lewis and Dr. Daniel L. Bowborger and supporting
resolutions from Poil and Yamhill County Commissioners, be included in the record.

Twas a young girl when Congress passed the Weslern Orepon Indian Termination Act ending
federal recognition of sl westem Oregon fribes, includiig Grand Ronde. As a result of the
federal goveroment’s allotment and terminntion policies, Grand Rande lost both its federal
recognition and its original rescrvation of more than 60,000 acres, Following the Tribe’s
termination in 1954, Tribal members and the Tribal povernment warked tirelessly to rebuild the
Grand Ronde community, In 1983, these efforts resulted in the Grand Ronde Restoration Act,
followed by the Grand Ronde Reservation Act in 1988, which restored 9,811 actes of the Triba’s
original reservation to the Grand Ronde peaple. Since 1988, the Tribe has pursued the goal of
securing its sovereignty by acquiring additional parcels of its ariginal reservation and providing
on-reservation jobs and servioes to Tribal members.

‘The Trihe's restored reservation is located in the heart of the original Grand Ronde Reservation.
Today, the Tribe owns & total of 12,513.03 acres of land, 10,312.66 of which have resezvation.
status. 10,052.38 ores of the reservation Jand i5 forested timber land, and the remalning 260.28
acres aocnmmadates the Tribe's headquarters, housing prajects, casino complex, Pow Wow
Grannds, and supporting infrastructure.

The Tribe is hampsred in itz efforts to restore land within its originel reservetion by a lengthy
and cumbersome Bureau of Indiag Affairs (“BIA™) ptacess. After it acquires a parcel in fee, the
Tribe must preparc a fee-to-trast application package for the BIA. The BIA then processes the
application as efther au “an-rescrvation acquisition” ar an "sffreservation aequisition.” Berause
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the Tribe does not have exterior reservation boundarics (instead it has distinet parcels deerned
rzservation through legislation), all parcels ars processed vader the more xigorous off-reservation
acquisition regulations ~ even if the pares] is located within the boundaries of the criginal
reservation, Afier the lend is accepted into frust, the Tribe must fake an additions] step of
srnending its Reservation Act fhrongh federal lagislation to include the trust pavesls in ordar for
the land to be deemed reservation Jand, Grand Ronde has been forced te come to the United
States Congress twice in the last 20 years to amend its Reservation Act to'secure Reservation
statug for Ifs trust lands. This process is unduly fime consuming, expensive, bureaucratic, and
oflen fakes years to comuplete,

In arder to make bath the fee-to-trust and reservation designation process less urdensome,
Scnstor Merkley and Seoator Wyden introduced 8. 356 which would (1) establish that real
property located within the boundaries of the Tribe’s original reservation shall be (i} treated as
on-reservation land for the purpose of processing acquisitions of real property inte trust, and (it}
deemed a part of the Tribe's resexvation, once taken into frust; (2) astablish that the Tribe’s lands
held in trust on the date of the legislation will automatically become part of the Tribe's
reservation; and (3) correct technical srrors in the legal descriptions of the parcels included in the
Reservation Act.

House companion legislation, R 726, was intraduced by Reprosentalive Kurt Schrader,
Rsprosentative Blumensuer, and Representative DeFazio. Both 8. 356 and ILR. 726 have the
ymanimonus suppott of the Polk and Yamidll County Commissioners, the two countiss affected by
this Bill, ’ :

8. 356 would not only save Grand Ronde time and money which could be better utilized serving
its membership, but would also streamline the Department's land-imto-trust responsibilities to
Gramd Ronde, thus saving taxpayer money.

I look forward to any questions you mey have on 3. 356.

I would like o take ray remaining allotted time fo provide views on 8. 508.

8. 908, the Siletz legislation, is materially different fom Grand Ronds’s bill to amend the Grand
Ronde Reservation Act, and would significantly infringe on the rights of Grand Ronde nnd ather
tribes in western Qragen.

Unlike Grand Ronde®s bill —which seels to improva the pracess of acquiring lands in trost aad
return to reservalion status those lands the Tribe reacquires within its original reservalion — we
believe the purpose of the Silets, legisiation iz to eliminote the historic claims of other tribes to
the former Coast Reservalion (which was sct aside for all tribes in western Cregon) by equaiing
the boundaries of the Siletz Rescryation (established 1875) with the boundaries of the Coast
Reservation (established 1855). The Coast Reservation, as deseribed in the Bxecutive Order
dated November 9, 1855, was never designated exclusively for the Siletz. It was set aside for
Indians fhrougheut western, Oragon, including the antecedent iribss and bands of the Grand
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Ronde such as the wibes of the Willamette Valley, Umpgua Valley, and Fogos River Valley.
The Biletz are aware that Grand Ronde has mads historic claims to the Coast Reservation. Their
propased legislation is nothing more than a veiled attempt to eradicate the claims of Grand
Ronde and othsr western Oragon tribes to the Coast Reservation.

The intent of the Siletz legislation is clear s the legislation does nothing to streamline o
improve the process by which lands arc teken into trust or given reservation statns. The
provistons of the legislation ars not effective unless the affécted counties submiit 2 resolution or
similar document acceptiog the provisions of the legislation and there is no certainty that the
affected counties would actmally do this,

The proposed legislation is elso inconsistent with Sectien 7(d} of the Siletz Indian Tribe
Restoration Act (25 U.8.C. 711e({d)), which provides that “the Secretary shall not accept any real
property in trust for the benefit of the tribe or its members unless such real properiy is located
within Lincoln Caunty, State of Oregon.” The property described in the proposed Jepistation is
mush mara expansive, covering Lincoln, Lane, Tillamook, Yambhill, Benton, and Douglag
 Counties. Moreover, since the vroposed legislation includes property in Tillamook and Yambill
Counties, the praposed legislation infringes on interests of Grand Ronde. Specifically, Scction 8
of the Grand Ronde Restoration Ast (25 U.S,C. 715f{c)), provides that "“the Secretary shall not
accept any 1eal property in trust for the benefit of the tribe or ils members which is not located
within the political boundaries of Polk, Yambhill, or Tillamock County, Oregon,”

Az vouwill hear fron1 Cheirinan Bob Garcie of the Confederated Tribes of Coos, Lower
Umpqua and Sinslaw Indians also ere opposed to 8. 908 as it infringes on their historfcal lands.

8. 908 also includes a trovbling provision that only allows a land application to be considered as
an on-reservation propasal if the Board of County Commissioners or other appropriate county
executive in the eonnty where the propesed land acquisition s being made approves of the
acquisition. If the county does not send such an approvel, the land acquisition application shall
be considered under the regulations goveming off-reservation applications.

Even more complicated, the proposal allows & Board of County Commissioners or other
appropuiate county executive who have submitted ar, appraval letter to the Secretary to change
position and revoke sueh approval. Upon receiving this second disapproval notice, the Secretary
wanld be required to consider the tribe’s trust land as off-reservation land under the relevent
regulations poverning the acquisition of off-reservation frust land. There are no time limits for
these “opt-in” and “gpt-out” provisicns.

Both of these provisions involving the counties are troubling, As amatter of Indian policy,
Congress sheuld not delegate to 2 local government the ability to detennine whether a proposed
Indian land acquisition shall be considered off-teservation or on-reservation land. These
determinations have heen and should continue to be made by Indian wribes working in
consultation with the federal government. )
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The “opt-out™ provision also creates eonfision as to how it would work as a matter of practice.
Although the bitl includes a provision that says that the opt-out clange shell not be applied
relroactively to lands already taken into trust, the language of the bill seems to conteniplate that
an opt-ow 1evocation can be made even after the lands have been taken into trust. Once {aken
into trust as on-reservation Jands, wordd the Secretary after & revocafion notice be required to
reiroactively analyze the frust jand acquisition vnder the regulations poverning off-reservation
acquisitions? If so, and the Secretary determines that the land canpot be taken into trust under
those ragulations, would the federal government return title vver the Jand to the tribe as fee
simple land? The legislation does not address these Important questions.

The considerable restristions placed upon lands proposed to bs taken under the provisions of the
legislation are further indication that the Siletz’s interest bas more to do with establishicg the
primaey of the Siletz Reservation over the Ceast Reservation, :

For these reasons, we urge the Committes not to proceed with further consideration of S, 208
until the issues of the Siletz Reservation boundaries san be resolved, and the mechanism by
which, Tafid s 1o be acquired is appropriately mediffed.~We suppurt the Siletz’s objective of
taking into trust land in Lineoin Conaty thet has historically been within the exclusive
rescrvation land of the tribe, but not the re-writing of history to expand the Silstz Reservation,
and thereby excluding ofher federally recopnized tribes from their hereditary land claims.

*Attachments retained in Committee files™*

The CHAIRMAN. Thank you very much, Chairwoman Kennedy.
Ms. Pigsley, will you please proceed with your testimony?

STATEMENT OF HON. DELORES PIGSLEY, CHAIRMAN,
CONFEDERATED TRIBES OF SILETZ INDIANS, OREGON

Ms. PIGSLEY. Yes, thank you. My name is Delores Pigsley and 1
am the Chairman of the Confederated Tribes of Siletz Indians in
Oregon. I too want to thank the Committee for allowing me to tes-
tify today in support of S. 908, legislation to designate the original
1855 Siletz Reservation as on-reservation for purposes of proc-
essing our Tribe’s fee to trust applications.

I also want to thank Senators Wyden and Merkley for sponsoring
this important legislation. This bill has been a long time in coming
and is sorely needed by the Siletz Tribe to fully achieve the restora-
tion that was started in 1977. We have submitted written testi-
mony and exhibits, which we ask be made part of the record.

The Siletz Tribe, for 200 years, has survived every negative pol-
icy thrown at it by the Federal Government. The Tribe’s history is
set out in great detail in Professor Charles Wilkinson’s recent his-
tory of the Siletz Tribe, called The People Are Dancing Again. The
Tribe is not one single historic Tribe; rather, it is a confederation
of approximately 30 Tribes and bands of Indians covering all of
western Oregon. We were thrown together under a Federal policy
in the 1850s to combine as many Tribes as possible on one Res-
ervation.

The Tribes and bands that make up the Siletz ceded approxi-
mately 22 million acres in a series of ratified and non-ratified trea-
ties, and were moved to a 1.1 million acre reservation that
stretched over 100 miles along the Oregon coast. We have a map
to show you what it looks like. All of the 30 Tribes and bands were
moved to the Siletz Reservation by the Federal Government. The
reservation was slowly taken away by executive order, by statute,
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the Allotment Act, and finally by termination in 1954, until the
Tribe was left with nothing.

The Siletz Tribe was restored to Federal recognition by Congress
in 1977, the second Tribe in the Nation, but without any land base.
A reservation bill was ultimately passed by Congress in 1980 estab-
lishing a Siletz reservation. The reservation that was established
was a modest 3,600 acres of scattered timber lands, designed to
support Tribal government, a Tribal cemetery, and pow-wow
grounds. Since that time, the Tribe has added more than 800 acres
in trust. The Tribe has purchased land that were once allotments
and tried to build a land base.

The need for additional land is still great. The modest amount
of land the Tribe has acquired in trust has not met even our most
modest needs. The fee to trust process has been completely frus-
trating for the Siletz Tribe and has taken years to acquire land in
trust. And the Tribe has currently seven fee to trust requests that
have been pending for several years.

Because the Tribe’s restored lands consists of 52 scattered par-
cels of trust land without an exterior reservation boundary, the Bu-
reau of Indian Affairs reviews all of our trust applications under
the more restrictive and difficult off-reservation criteria. The Tribe
has to prove a higher justification for taking land into trust, and
go through additional procedural hoops, even for land that is adja-
cent to our reservation.

S. 908 will place the Tribe in the same position as other Tribes
with regard to fee to trust requests as Tribes with existing reserva-
tions and exterior boundaries. It does not create a reservation. It
does not establish Siletz Tribal jurisdiction over the area, and it
does not affect the rights of any other Tribe.

The first issue that we had discussed with this legislation many,
many years ago was to be able to act like any other Tribe. Because
we are a restored Tribe that wasn’t possible. And with the taking
of all of our land and trying to get it restored under a simple proc-
ess, it is just not there. And we wanted also to respond to issues
in our bill that the Bureau and other Tribes have taken issue to,
which is the issue with the county provision. It was a provision
that Lincoln County wanted to have in the bill. We suggested it
would not likely pass, and actually, we would like to have that pro-
vision removed from the bill.

We also wanted to briefly respond to statements that are on the
record with regard to the Coos Tribe, Lower Umpqua and Siuslaw,
to talk about the removal of those Tribes to the Siletz Reservation.
We have many members on our reservation who are descendants
of these three Tribes. The modern day Coos Tribe is comprised of
off-reservation Coos, Lower Umpqua and Siuslaw Indians who ei-
ther never moved to the Siletz Reservation or who individually left
the Siletz Reservation. They renounced any connection to the res-
ervation. Federal case law clearly rejects their claims to anything
on the Siletz Reservation.

Secondly, the Grand Ronde Tribe’s claim to the Siletz coastward
reservation were made and rejected in several court claims. They
have no legal basis and are contrary to existing Federal law. The
Grand Ronde Tribe is the Indian Tribe recognized by the Federal
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Government with authority over the Grand Ronde Reservation.
They were never part of the Siletz Reservation.

The Grand Ronde Tribe Restoration Act says specifically that
their Tribe is comprised of Indians from the Willamette Valley who
were settled on the Grand Ronde Reservation. There is no mention
of the Siletz Coast Reservation or any claim of the Grand Ronde
Tribe to the Siletz Coast Reservation and it doesn’t appear any-
where in history.

We support, very much support a Carcieri fix. I know that has
been discussed by many Tribes across the Nation, a fix to legisla-
tion that settles who is an Indian Tribe and what Tribe has a right
to take land into trust. And how that gets fixed we don’t know. But
we know, Senator Akaka, that you have worked toward a fix, and
we truly support your efforts. We have sent letters in support of
your efforts.

That concludes my testimony.

[The prepared statement of Ms. Pigsley follows:]

PREPARED STATEMENT OF HON. DELORES PIGSLEY, CHAIRMAN, CONFEDERATED
TRIBES OF SILETZ INDIANS, OREGON

Need for this Legiglation:

The Confederated Tribes of Sitetz Indians of Oregon (“Siletz Triba™) is sceking foderal
legisiation to define the boundariss af the Tribe’s original 1835 vescrvation, established by
Trecotive Grdor of Franidin Plerce on November 9, 1855, os “on-teservation™ in order to clarify
the Secretary of Interior's mutkotity to take land inte trust for the Siletz Tribe under the Intorier
Department’s fee-t-trast regoltations 2t 25 C.F.R, Pan 151, Enschment of ilils legislation will not
crcale a reservation for the Siletz Tribe, and by itself will not affect the jurisdiefon or authority
of state or local governments, The purpose of the legizlation s to allow for more timely
processing of the Siletz Tribe's fee-to-trust applications by allowing those applications to be
approved at the Burcan of Indian Affairs’ regional level, and to provide an histarieal referenca
For the Burean to procsss thase applications under the Dopariment’s on-ressrvation rather tham
off-reservation criteria. No land acquired in trust by the Siletz Tribie under the proposed
Iezrislation may be wsed for gaming purposes

The Silelz Tribe’s modermn situation Is a produet of 2 number of federal palicies, laws and
history that, working topether, adversely affected the Tribe over the Tust 175 yeurs. Most indian
tribes have reservations with well-delined exterior reservation boundaries whers the Tribe owns
all or a large portion of the land within that boundary. The definition of “Indisn couniry™ under
foderal law, which defines the outcr extent of tribal teritordal anthority, includes all land within
the: boundaries of an Indian Reservation. See 18 US.C. § 1151, The Siletz Tribe's criginal Bl
willien acre reservation was reduced over time by Brocutive Opder, stalule, the Aliotent Ast,
aad was Baally, compictely extingoished by the Tribe™s termination in 1954,

VWhen the Siistz Tribe was restored to federally recognized status in 1977 by federal
statate, 25 15,8, § 711 et seq., no lands were restared to the Tribe although the Acl. culied for
the future establishiment of a reservation. 25 U.5.C. §711¢. Congress created the new Siletz
Reservation in 1980 and added to that reservation In 1994, Pub.LNo. 06-340, Sepk. 4, 1980, 54
Stat. 1072; Pub.L.No. 103-433, Nav. 2, [994, 10§ Stat. 4366, The Siletz Tribe's reservation
consisis of approximately 50 separale, goattered parcely of reservation land. Each parcel has its
own “exterior” beundary. Most of the parcels are sepatate from cach other, and there is 1o
overall exterior reservation houndury that encompesses die individual paresls. A map showing
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fae Silstz Tribe’s oripinal 1353 reservation and ihe Tribe'’s current reservation end other trust
lands is attached as Exhibit A, Becouse of this history, any additional land the Siletz Tribe seeks
to have placed in trust status under federal Iaw is considered to be “offreservation” becanse it
necessarily s beyond the boundaries of the Siletz Tribe’s current reservition.

Authority must be fonnd in federal law or in treaties for the Suerctary of Interior to lake
tand into trust fior Indian ibes, The authority for most fee-to-trast transfers agpears in Seetion §
of the 1934 hdian Reorganization Act {“IRA"), codified at 25 U.S.C. § 485, This law was mads
gupressly applicabls to the Stieiz Tribo in its Restoration Act, st 23 US.C. § 7iTa(g} Tuis
provigion wes spacted to roverse the devastating Ioss of lands snifered by Indian tribes batween
1887 and 1934 {ever 90 milfien zeres) sad 1o restore a minimally adequate land base for those
tribes.

There are no geagraphic limitations on the Sceretary of Interior*s authority to take land
into trust for an Jodian tribe in Section 455 No regulations implementing this provision of the
1934 1IRA were enasted untit 1980, Sag 43 Federal Repister 62036 (Sepr. 18, 1930). The
repulations cureenily appear at 25 C.FR, Part 151, No distinetion between on and off reservation
fas-to-frust requests by Tribes wis included I the oviginal regulations. f was not antil passege
of the Indien Gaming Regulatory Act in 1988 and the subsequent requests from some fribes o
place off-reservation lund in frust for geming pmposes that changes io the regulations were
considered. The Departnient hegan enforcing an intemal on-reservation/ofl-reservation fee-to-
trust policy it 1991, and in 1995 added this distinction inta the fes-to-trust regnlations, Sez 60
Federal Register 32879 (June 23, 1993). No consideration or diseussion of the Siletz Tribe's
factual sitwation factored inte the regulntocy chanpes,

The eurrent fee-to-frust regulations distinguish between on-resurvation st aequisilions
{25 C.5.R, § 151,10} and off-reservation tnmf soquisitions (25 CF.R. § 15111} The
Toquiremaents for 3 Tribe obisining tand in trust ave mors restrictive, mare costly and fime-
comsurning, and requirs edditional fustifiontion. Because of ihe Siletz Tyibe's unigue history, ull
fee-to-trast requesis by the Tribe ars reviewed under the off-ressrvation process, even closz to
the Triba's current reservation lands and even within the boundasdes of the Tribe's historical
Teservaton.

S, 908 will place the Siletz Tribe on the same [xpal footing as all ather federally-
recognized fndian tribes who did not suffer through the tragedy of termination and the loss of
their reservations, Itwill treat the Silstz Tribe's fecto-trust requests within its historical
resarvation the sume o fee-to-lrast requests fom other tribes within their historienl resorvations.
It wilt fhoititate the restoration of o fribal land base for the Siletz Tribe so the Tribe can musi the
needs of its members. It will reduce cost, tae 2and boreaverstic obstacies 1o the Tribe obtaining
approval of it land into trust requesiz. The legisiation is consistent with the definition of on-
reservation ga set out in the current fee-to-trust regulations at 23 C.FR. §151.2(6).
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The Siletz Tribe has an onpoing critieal need to sequire additional lands in trust ta meet
the needs of ihe Tribe and its members, The Tribe recetved a madest approximately 3430 acres
in trust 63 a Reservation in 1950, comprised of 37 seattered parcels. This tand was primarily
Temmer BLM Ombar Tands, and was celeulated al the Hine to atiow the Tribe io gensate revene
o provide lmiked services o its monbors and fo sappott tribal gaverament. The revenue
penersied from thess pareels has been insuificient to mest growing tribal needs, The Reservation
Act also returned a tribal cemetery and Pow-Wow grounds to the Tribe, Since 1980 the Tribe
has obtained additional §04 acres of land in trust fo meet some of the Tribe’s needs for housing,
health and social services, natural resources, and econamic development including & gaming
apcration. Corrently the Trihe hos a total of 63 separate trast properties, for a total avreage of
434,01 acres, Tribal needs have not been satisfied, however, and the Tribe has a canlinuing
nosd to acquise additional lands iu trust, This is o loag-tzrm objestive of the Tribe becavse of the
Tribe's Hmited financial resonrees, which only aflow it to gurshese lzad = itle ;i n time.

Historfer]l and Legal Ruckpraund:

Numerous bands and tribes of Indians resided aboriginally in Western Oregon, fom the
crest ol the Cascads Mountains to the Pacific Ocean. Early federal Indian policy was i enicr
into treaties with Indian tofbes to obtain the cession of their aboriginal lands to elesr Gitle for non-
Indian setilement. A “reservation peliey™ evolved to place the Indians who eatered inta these
treaties on small remnants of their aboriginal landg, but to oper mast of these lands for future
development amd settlesent, In most cases eack tribe that enlered fito & trealy was Jeft with its
awn reservation somewhere within #ts aboriginal testitory, Enteting the 1850s, this federal policy
svolved into & new reservation policy, potcnlarly alony the west coasy, to place as many trihes
gz possible on one reservasion. This freed up sdditicnal land for satflsment and simplificd
administration of the renaining Indians. See Charles ¥, Wilkinson, The People Are Dancing
Again: A Hislory of the Siletz Tribe (U. of Washington Press 2010},

Treaties negotiated with western Oregon Indian tribes in the early 18505 by Anson Dart
were rejected by ths Senate becausc they did not implemeut this new policy and instead provided
for individual reservations within a tribe’s historicat territory. The subsequent Indian
Superinteadent in Oregon in thel1830s, Joof Palmer, was given the task of negotiating treaties
with all of the tribes in western Oregon and Snding 1 permencnt rescrvation where they could alt
b sertied. Superintendent Palmer first considered moving all the wesiers Oregon tribes east of
the Cascade Moantains 1o the Klemath Rescrvation, but none of the westerz Qrapgon tribes
wanled to go there. In varly 1853 he located what hecame the Siletz or Coast Reservation and
sommunicaled ils suitability as the permanent reservation for all the western Qregon wribes to his
superiors in Washington, I).C. Because of the long rime lag in conununication between the cast
and west Coasts in the 1850s, Palmer provisionally st aside the Coast Reservation on his own
authority on April 17, 1835, This action was subsaquently ratiffed by the Depaciment of Interior.
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There was no one methad or procedurs by which the tibes and bands that are part of ihe
Confadesated Tribes of Silelz Indians entared into treaties or came to the Siletz Reservation. A
map showiny the ancestral lands and tribes that make up the Siletz Txibe is attached as Exhibit B,
The Siletz Tribe has a lepal relationship ta seven ratified treaties (Treaty w/ the Rogue River,
Sept. 10, 1853, 10 Stat. 1018; Treaty w/ the Umpqua-Cow Creek Band, Scpt. 19, 1833, 10 Stat.
1027; Treaty w/f the Rogue River, Nov, 13, 1834, 10 Stat. 1119; Treaty w/ the Chasta, Nov. 18,
1854, 10 Stat, }122; Treaty w/ the thnpqua and Kalapuys, Nov. 28, 1834, 10 Sat. 1125; Trealy
W the Molala, Dee, 31, 1855, 12 Stat. 981; Trealy w/ (he Kalapuys, fas. 22, 1855, 16 Swat.
1143), and one uoratifed weaty (Treaty with the Tilamooks and cther confederate tribes and
bands reciding along the cosst, Ang. 11,1855 {"Coust Treely™), To complieate things further,
there are alse several additionn] varatified treaties nepotizfed m 1831 with the northem Cregon
constal tribes and bands, known as the Anson Dort treaties, Indians from all of these tribes and
bands ended up on the Siletz/Coast Reservation. In some of these freaties, such as the 1554
Rogue River Treaty and the unratificd Coast Treaty, the signatory tribes were "oonfederated” by
the federal government into one tribe. Tho Confederated Tribe of Silerz Indiang is the federally-
recogntized Tribe that is the legal and politicrl successor o these original tribes, See United
States v. (regon, 20 I7.3d 48], 485-86 (3™ Cir.1994){Yakama Matiem comprised of the Indians
who movad to the reszrvation under the Yakama Trealy; Nez Perce Tribe comprised of Bex
Peree Bands who sipned Nez Peres Treaty and moved lo timinished Nax Poree Reservation),

Movemnent of the tribes, bands and Indisns to the Siletz Regsrvaiion was also not oleas or
umiform. Some iribos moved in severnt wives o the Siletz Reservetion, ot different times, In
some cases only pars of the tribe, smaller gronps or individeal failizs ended up on the
Reservation, In other cases individuals or snxall groups who were moved to the Silstz
Reservation loft the Reservation and returned to their aberiginal arens; other individuals hid and
were nover moved,  Some of the individuals who left the Siletz Reservation and reiurned Lo their
aboriginal areas were rounded up and rsturned to the Sitetz Reservation. Por example, member
of the Coos and Lower Umpqua Tribeg who telt the Sitetz Reservation and retemed te their
aberiginal arer were forcibly returmed to the Reservation,

I all of these cases and under all of these treaties, both ratified sad nrratified, the fibes
and bands in question were moved w© B Silewz Reservation and became part of the Confederaiod
Tribes of $iletz Indians, This early history of the Silete Tribe and Siletn Resarvation is sef ontin
varjous fudersl courl decisions, ingluding Rogne River Trtbe w United States, 64 F.Supp. 339,
341 (CLCL 1946); Alcea Band of Tillawnpks v. United States, 59 F.8upp. 934, 942 (Cr.CL 1943);
Coos, Lawer Urnipgua, and Stuslaw fudian Tribes v. United States, 87 Ct, Cl, 143 {1938); and
Tillmmook Tribe of fndians v. United States, 4 Ind. CL. Comm™ 31-65 (1955). Copies of these
decisions are attached as Exhibit C. The Silels Tribe also submits some of the Interior
Departigent and Qregon Indian Agency correspondense from this perind (1855-75),
documenting the setfement of various tibes end bands on the Siletz Reservation pursuant to
these treaties, as Ixhibit D. The setlement of varicns iribez on the Sifetz Reservation iz alse
docurmentied in various acadumic puldicstions such as 2 report prepared by Histerizn Dr, Stephen
Dow Backham, Sze *The Halch Tract: A Traditonal Stuslaw Viliage Within the Siletz
Reserveting, 1855-75," prepared by [r, Stephen Dow Reckham for the Conlederated Tribes of
Coos, Lower Tmpaqua and Siuslaw, Dee. 4, 2000, pp.12-14 (“On July 20, 1862, Linus Brooks,
Sub-Agant, confirmed that the removal of the Ceos, Lower Umpqua, and Siuslaw Indians onto
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the Silstz Reservation was complete,” and “On July 21, 1864, Sub-Ageat George W. Coilins
confirmed the presence of the tribes on the Siletz Reservation™.).

The Confederated Trihes of Silere Indlans was recognized as the governing body and
tribe representing ail of the tribes and bands settled on the Siletz Reservation as early as 1839,
See, e.g., Indian Traders License issued by the Siletz Indian Agent on June 16, 1839, to trade
with “The Confederated Tribes of ndians . . . within the boundary of the Silelz Indian agency
district Coast Reservalion.” (Copy altached as Bxhibit E); Tillomonk Tribe of Indions, supra, 4
Tnd. CL Comra™ at 31 {“Confederated Tribes of Silew Indians, . . . & doly confederated and
crearized mroup of Indiuns huving 2 wibel orgeeization and recognized by the Sscrelany of the
izterior of the Linited States™ is fhe only entity with stending o prosecute olaims against the
United States invalving the Siletz Ressrvation), It has consistently been recognized as the tribe
representing the original Stlete or Coagt Regervation since that time. As such it is the legal and
political suceessor to oll of the tribes and bands of Indians setiled on or represented on the Siletz
Resarvation.

This tegal princlple was established and has been repeatedly conflrmad in the UL w
Waskington Pugct Sound off-reservation treaty fishing rights lvigation, Ses, 2.4, See Unifed
States v, Washington, 593 F.3d 798, 800 at n.i2 (9™ Cir. 2010){"Samish™), citing to U5 w
Wasckingion, 384 F.Supp. 312, 363 (W.D.Wash. 1979(Lunemi} and 1o [LE v, Washingion, 459
F.Supp, 1620, 1035 {W.D, Wash, 1978)(SwircmiskyLummi and Swinomish suscessors in
interast 1o tribes and bands settied on their reservations under Treaty of Poist Elliot; both tribes
successors in interest to e Samish Jndizn Tribe'; modern day Samish Tribe #lso & successer in
interest to the historical Samish Tribe for non-offreservation treaty fishing rights purposes):
Evars v, Salurar, 604 F.3d 1120, 1122 0. 3 (9" Cir. 20103, citing U5 v Washington, 459
F.Supp. 1020, 1039 (W.D.Wash. 1978)(Tulalip Tribes recognized governing body and succassor
to tribes and bands settled on the Tulalip Reservation under the Treaty of Point Elliott); UL5. »
Washington, 320 F.2d 676, 692 (9% Cir, 1973)(Muckleshoat Tribe, which did not exist at the
time of the Treaty of Point Elliott and Treaty of Medicine Creek, recognized as 2 tribe by the
Unitad States and s a successor in imterest to ity constituent tribes which were seiticd on the
Muzklashoot Reservation under the two Teatiea).

Twe other lepo? prineiples, confirmed by Minth Circult Court of Appeals decisions, xisc
confirm the Confederated Tribes of Sileiz Indians as the only federnlly-reoognized Tndian tibe
representing ihe tribes and bands who wers settled on the Sifctz Reservation, and as the oniy
Indian trile with 2 lcpal interest in and title ta the original 1855 Silets or Const Reservation. The
first legal principle involves groups or bands of Indians whe sither refised ov did not move to the
reservatiot designated for them under a treaty or other federal action, o who subsequently left
that reservalion or refused ko mave to a reconfizured reservadon, i ILS v. Oregen, 22 F.3d
481, 484-35 (9™ Cir. 1994), the Ninth Cirsuit rejected the elaim of die Colville Confedenyed

! Like the sizzation of Lammi and Swinomisk, whase reservations were set aside forali the
Indians who sigrad the Point Bilient Treaty, both the Siletz asd Grand Ronde Reservatioss were
cxpressly set 2side for settiement of the Witlametts Valicy Tribes, and members of those Wribes
suilled on both the Siletz and Grand Ronde Reservations, Under the Minth Circuit's decisions in
U5, v. Washington, both the Silets and Grand Ronde Tribes are stseassnrs to the historical
Willametts Valley Tribes and the three ratified treaties signed by thoss tribes.
Page 5 — Testimany of Siletz Tribal Chairman Delares Pigsley in Suppori of 5. 208

Subrnilted lo the Senate Commntittee on Indian Affairs — Febmary 2, 2012
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Tribes to hove meaty and successorship rights vnder the Yakoma and Neu Perce Treaties of 1855
beesuse hands of the trities that had signed these treaties had refosed o move ta the teservations
established under those Wreatiss, or had subsequently left those reservations, and ingtead liad
erded up sattiing on the Colvilie Reservation, The Mintl: Clreuit sonclnded that those bands, by
rofusing i move o the freaty reservalions or subsequently ieaving those reservations, fad
abandozed their sight to treaty states or sucvsssorshis of the arigleal wibes,

This legal principle applics 1 the ciaims of the modern day Confederated Tribes of Coos,
Lower Lhmpaua and Stuslaw fndians {eomprised of fndividuat Indians fon thoss trikes who
either rofissed o move 1o fhs Sitelz Resevation or who subsequently left the Siletz Ruservation
#nd moves back to the Coos Bay area) io have lega] claim to the origingl Siletr Raservation, It
also applies to the ciabm of the Confederated Telhes of the Crand Ronde Commusity of Qregon
to ba b suscessor to the Rogue River Tribe (a band ar small grony of Rogue River Jodians
refiusad i 1857 to move to the Silete Ressrvation, desigaated as the permmement ressrvation for
that Trihe, and stayed insfead on the Grurd Ronds Reservation?, and 1o have a claim through that
iribe 1o tha Silety Reservation.

The secand additisnal logs! principie apnlies io the Tactual sitvation whore ene fribe is wot
scitled on a resecvallon ungsr & weaty, but individual members of an “unaffiliated"” tribe end up
on the raservation of snother wibe, sither by cbiaining alictments on that reservation or fox other
reasons, This was the stiuation in Dinlted States v. Stgrecamish Tadiun Trite, 31 F2A 712,777
{97 Cir. 1920), where the Nicth Cirenit rajected the Suquamish Tribe’s oiaim 1o b fha suecessor
to the Duwasmish Tribe on the grounds that “individual Dawamish had moved o and setifed a™
the Suqnamish Reservalion, obtaining allotments thers. The cours found that ne group or band of
Duowamish moved thera, Jo.” This test was ¢lavifed In Dinfred Staies v. Orsgon, supra, whers the
Ninth SSrouit conchaded that for one tribe fo be abla fo claim successarship fo anoter tribe, the
First trike would have to show “a cohesive commuaal decision by the Duwamigh to unite with the
Sugamsish,” piherwise fire Suquamish “conld not successfully claim that it was 2 “politdeat
successar” tp the treaty thme Duwamish Tribe,” 20 .04 at 484, Movement and settiement of
individant Indians doss not resnlt in successorshiy, under settled principles eflow,

“Fhis fogaf prinnipie applies 1o the olatmg i the Grand Ronde Teibe that i has an interest
in the origlaal Silatz Reservation through ils ssseried successorship to the Nehalum Tribe, for
example. Case law 1o which the Grand Ronde Tribe was a party and is therefore bonnd
concluded that the Siletz Tribe is the succeszor the Mehalum Tribe: “Phintills Chiuook, Clatsop
and the Ne-harlwm tribes were placed on the Coast Resorvation,” dlmea Band of Tiflamooks,
supra, 59 F.Supg. at 954, Grand Ronde claims successorship ta the Nehalum Tritw becauss scrne
individual Nehalum ldizne fater moved 12 and settled on the Grand Runde Reservation. Under
establistied fedure? procedent, the Gt tiat some individoal Nehatam Indisas smaoved to the Grand
Ronde Reservotion 6id not make the Grznd Ronde Trike s suceessor to the Nellum Tribe,

2 The Courl contrestad this facmal sitaation with that of the Meckieshoot atwd Tualgly Tribes,
who were net tribes at the time of the irealy ui became #ibes comprised of small neighboring
bands of Indfans who sigred the treaties and moved 23 bands to the designated reservation. 901
F.2d at 776, Thoss bands who resided together on the same reservation then "hecame known 23
the Tulaliy and Muckleshoot Indrans.” Id
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The Siletz Reservation has hoen referred to by various asmmes in its history, but has been
known most often as the Siletz Reservation since 1857, The Reservation was ariginally referred
to 23 the Const Resarvation before it was rassrved by Oregon Indian A gent Joal Palmer beeause
it was located on the Oregon Coast and hecause it was set aside for the “Coast, Umpqua, and
Willamette: Tribes of Indians in Oregon Territory.” After official establishment by Executive
Order on Movember 9, 1853, it was referred to variously as the Siletz, Siletz or Coast, or
Silete/Cuast Roservation, Starling in 1857, vse of the tenn Siletz Reservation became mast
commion, see, &4, Letter dated Tuly 28, 1837 {Annval Repert of Grand Ronde Indisn Ageney),
attuched ay Bxhibil D, pege *CEarly in the nonth of My the greeter portion of the Rogus River
anid 21! of the Shastz Indians wera rameved, with thelr own consent, 10 the Siletz coast
regervation . . . In consequence of the remnval of the majority of these tribes to the Silsiz
reservation™ , and Congress formally referred to the Reservotion es the Siletz Reservation in
legisintion enacted in 1868 and 1875. Act of July 27, 1868, 135 Stat. 198, 219{“Tor Indians upon
the Sifetz reseryation . . . to compensate tham for losses susiained by reason of exeoutive
proclamation taking from them that portion of thelr reservation called Yaquina Bay™); Act of
March 3, 1874, 18 Stav. 420, 446("Secrciaty of the Interior , ., is authorized to remove all bands
of Indiang now located upon the Als=a xd Siletz Reservation, sef apart for them by Executive
order dated Movember ninth, sighteen hundred and fifty-five™). Copies of these stantes are
attaghed as Exhibit F.

Thae Siletz Reservaiion was established by Executive Order on November 2, 1855 as 2
peraiznent homeiand for all fie Teibes snd Bands of Tndians in western Oregon, whe were o
confederate upon it and meke the remaining ceded land available for sattlement, The original
Stletz Reservation stretched for over 100 1niles along the central Oregon Coasl, from Lhe ocean to
the western hovndary of the 8% Range, Willametis Meridian, arcund 1.1 million eres. A copy of
the omginal map of this reservalion made gomatime between 1857 and 1265 is attached as
Exhibit . ‘Tresty fribes such as the Rogue Rivers, Shastas and Umpequas were moved fo the
Siletz Russrvntion by May 1857 in fulfillment of ths terms of their treaiios 1o segtfe them en
permanent fzaty reservation, The Stelz Reservation under well-cstablished cate low beeamse 2
trouty reservation at that fime. The Siletz Resareation was ther reduced over the coming years by
varitus federal actions — Exeoutive Order in §863, feder! stetote in 31875, and an Agreement and
iegislation implementing allolment and snrplusing of the renmining reservation in 1892. A map
of the uriginal Siletz Rescrvation showing the variovs reductions of the Silstz Reservalion is
attachied as Fixhibit B, A map showing the original Silets Reservaiion In context to the State of
Oregon and to modery Orepon cities is aached as Bxhibit L

Varions Court of Claims und Tndian Claims Comruission cases have addressed whether
the Tribes that were located on the Siletz Reservation were entitied to campensation for the
takizg of their aboriginal resorvation, or for the varjous diminishments of the Sileiz Reservation.
Thest casies — Rogue River, Alcea Band of Tilhmooks, Coos, Lower Umpgua cnd Siusiaw Irndion
Tribey, and THlamoock Tribe of Indians, are ciled above. These cages document the connection of
the Sitets Tribe to the original Silelz Reservation. As such, they also show that the original Siletz
Reservation mests the definition of on-ressrvation as set cut in the fee-to-lrust regulations at 23
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CF.R. § 151.2(1): “[Wihcre there hos been 6 final judicial determination. that & revervation has
been disestablished or diminished, Jrdian reservation means that srea of laud constituting the
former reservation of the tribe,” Ses Citizan Aand Potawatomi Feciemy v. Collier, 17 F.3d 1325
(10" Cir. 1998)(processing fee-1o-lrost Teqnest within former reservetion of Potawatomi Tribe).
Enacting .203 will allow the Siletz Tribe ta Tequest foe-to-trust transfers on the same basis as
ather Indian tribes within their original reservations.

Reosponse (6 Specific fssnes:

Some questions have been raised before this hearing about speeific aspecls of the
proposed fegistation. § want to address some of those issues hers, and can respond (o other issues
during yoy oral testimeny.

Diaes this bill make the omgzingl Silets Reservation into 8 reservation for the Siletz Tribe,

or ereate tribol jurisdiclien or authority over the original Sil ea?

Answer: No. All 3.908 does is to designate 2 geographic arsa within which the Siletz
Tribe's fee-to-trast requests will be processed under the BIA's on-reservation rather than ofl-
reservasion feeto-trust criteria. The juristictional stafus of individual fen-io-trust parcels chaoges
once those parcels go inte st status, but that happens whether or not this bik: passes, and
whether or not the on-seservation or offreservasion sriteriz are used, This fsane was addressed
by the $ederal courts in Yankron Sioux Tribe v, Podhradsky, 616 F.3d 994, 1013 (8" Cir.
2010)“While it {5 true that the original 18§53 [reservalion] boundaries are ne longer markers
dividing jurisdiction between the Tribe and the state, that does not mean they huve lost their
historical micvence for the Sceretary’s disoredonary acts [of taking land into trust pursueni 1o 23
U.8.C. 84551 Under S.908, the ariginat 1355 Siletz Reservation will begome an historical
reference pont for the BLA in deciding whether to process a Stletz fee-to-trust application 2= on-
resarvation or off-rosereation under the fee-to-trust regulstions ot 23 CRR, Part 151, The hill
dnes nohing mers.

Answer; No. The original Siletz Reservation extends into six current (vegon counties, afthough
the heart of the original Siletz Repervation hamnme Lineota County. The ounties within the
original $iletz Reservation is located are shown on the map attached as Bxhibit A. As yont can
see, twi of the coumties have baraly swy [ond invelved. Some pariies bave aaseried that federal
aw - the Silstz Restoration. Act — Emits the Siletz Tribe to laking Jansd into st anly within
Linceln County. The section of the Revtoration Act in guestion, at 25 U.S.C. § Tiie{d), is
addressed to the reservation plan called for by the Restoration Act. It itnits any land desipnated
nnder the reservation plan to Lincoln County.
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The questien of whether Lhis provision of the Siletz Restaration Act, 25 USC § 71 1e(d),
limited the BIA from taking land in trust for the Siletz Tribe only ta Lircoln County was
addressed immediately after psssage of the Silerz Restoration Act by the Office of the Salicitor,
in 1978 end 1970, Those opinons concluded that the siatutery restriction at & 71 ia(d) applied
only 1o the origing) Siletz Reservation Flen, and did not Bmit the authority of the Sccrelary from
taking land in tmgt for the Siletz Tribe elzewhere?, This coachision was reached in part hersuse
the Siletz Restoration Aot expressky makes 25 U.S.C. § 463 - Seciion ¥ of the IRA - applisable to
the Siletz Tribe, without restriction. This is not true of any other restored tribe in Drsgen, Copies
of the two Selicitor Opinions reaching thig conzlugion e attached as Exhibit I.

The Silety, Tribe hay sequired lond in trust sutside of Lincoln County sinte Restoration.
Far exawpfe, te Tribe hag a 20 gere parcel of tend in trast in Satem, Marion County, Oregon,
within the Tribe’s historieal terdtory.

3. Does the County anproval provision of 8. 908 pive the sovnties withvin wiich the orighial
Silets Reservation iz located vetn power over Siledz fee-to-trust requesis?

Answer: Mo. The Siletz Tribe was awara going into this proposed legislation that theve have
Deen repeated attempts by states and counties to restrict or eliminale taking land into st for
tribes under 25 U.S.C. § 463, including proposals 1 pive counties and states veto authority over
tribal trmst requests, 8, 508 daes not give Inent Oregon caantiss veto power over the Silelz
Tribe's request 1o take any tand in trust. All the relsvant provision of the bill does I to give a
County she option 30 bave  pardeular Siletz fee-to-trust request treatad as on-reservation or off-
reseTvaiion, If a County sbjects to having a particular Siletz fee-to<rust request treated s on-
reservation, it is processed under the off-resecvation criteria of fhe axisting fee-to-trust
regulations, as thaugh S, 908 had not passed. The Siletz Tribe still has the right to bave land
taken into trust even it a County objects; it just has to satisfy the more stringent off-reservation
criteria.

The Siletz Tribe did not include this County Tanguage on its own initiative. Lincoln County, the
County with which the Siletz Tribe bas the closest relationship, requested this language, Becanse
the languags doss not give the County say vete power over actually taking tond into tust and
beesuss the Siletz Tribe i3 comfonable with its jong-sianding pesitive relationship with Lincoln
Courty 20d its ability to satisfy sny Covmiy concerns that might arisc in the fatere, the Slletz
Tribe agreed to include the Commty approval Isngnsge in its draft legislation. At the sarae time,
the Tribe recopnized thar any county approval language of any kind might mise concarns fram
the Department or lrom Congress, and informed Lincoln County that such concerss might
necessitate changes 1o the propased legistation. The Silatz Tribe’s continued support for 8. 908 is
not dependent upon survivel of the covnty language in its current form,

4, Will 8, 908 allow the Siletz Tribe to acquire Jand in trust and use that land for eaming
under the Indian Ganing Regulatory Act?

Answer: No. There i an express prohibilion in 8. 908 on using tand aequired [n trust undar the
Bifl Tor pasviag, The Stz Tribe aheady has a snecessiat gaming opertion 2t Chinock Winds
Casing Resort on is custent reservagon. The Tribe does not need to asquire land in trust fora
gaming opecation within ¥s original reservation houndaries.

This eaneludes the written testimany of the Confederated Tribes of Siletz Indians in
suppart of 8. 908. 1wounld be glad to respond to any questions from the Commitize.

*Attachments retained in Committee files™*
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The CHAIRMAN. Thank you very much, Chairman Pigsley.
Chairman Garcia, please proceed with your testimony.

STATEMENT OF HON. ROBERT GARCIA, CHAIRMAN,
CONFEDERATED TRIBES OF COOS, LOWER UMPQUA AND
SIUSLAW INDIANS

Mr. GARCIA. Thank you very much, Chairman Akaka, members
of the Committee. My name is Robert Garcia. I am an enrolled
member and Chairman of the Confederated Tribes of Coos, Lower
Umpqua and Siuslaw Indians.

I appreciate the opportunity to be here. We support helping
Tribes getting land into trust for a variety of purposes. It is a goal
we share. Unfortunately, we cannot support Senate Bill 908 as in-
troduced. This bill gives unfair advantage to one Tribe over others
with similar claims to the land.

But before turning to our specific concerns, I want to provide the
Committee with some relevant history. The Coos, Lower Umpqua
and Siuslaw live on approximately 1.6 million acres of our ances-
tral lands outlined by the blue boundary on our maps with our
written testimony. Members of the Coos and Lower Umpqua Tribes
were forcibly removed in 1860 from our ancestral lands, moved
north to the reservation established by executive order by Presi-
dent Pierced in the fall of 1855. The boundaries of that reservation
are outlined in red on the submitted map.

The solid yellow region on the map is the area of overlap be-
tween the reservation established by President Pierce and our an-
cestral lands. While the Coos and Lower Umpqua were forcibly re-
moved to the reservation, the Siuslaw Indians remained in their
homeland. Indeed, we believe the 1855 Coast Reservation referred
to in S. 908 might as accurately be called the Siuslaw Coast Res-
ervation as it can be called the Siletz Coast Reservation.

Our existence has been acknowledged by the Federal Govern-
ment at least since the summer of 1855, when Joel Palmer nego-
tiated on behalf of the United States the Empire Treaty with our
Tribes and others. Neither the reservation referred to in the Em-
pire Treaty nor the reservation referred to in Senate Bill 908 were
established by ratified treaty. The Coast Reservation is shared by
many Tribes, including ourselves and the Siletz.

The United States terminated our Tribe in 1954, and we were re-
stored in 1984 by the Coos, Lower Umpqua and Siuslaw Restora-
tion Act. We have since established a casino, Three Rivers Casino,
and built Tribal housing near Florence near the heart of our
Siuslaw lands, while our Tribal headquarters is based in Coos Bay,
situated in our Coos territories. Today we provide approximately
600 jobs for Indians and non-Indians alike.

We support Senators Wyden and Merkley for introducing S. 356
and S. 908. They understand the emotive and tangible connection
between Native peoples and our aboriginal lands. Indeed, we have
our own aspirations for acquiring more homelands. While we have
no concerns about S. 356, we support it and applaud the delegation
for helping the Tribe secure its land aspiration in a targeted way
that avoids impinging on the interests of other Tribes.

We object to Senate Bill 908. We do not agree that the Siletz
Tribe is the successor Tribe to the Oregon Coast Reservation. And
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we believe that S. 908 has fairness and equity problems. We are
going to leave the county government issue to others and move on.
But under S. 908, the Siletz, and only the Siletz, are entitled to
have treated as an on-reservation acquisition all property they pro-
pose for trust within the 800,000 Coast reservation. To give the
Siletz favorable treatment with respect to all of this land is unsup-
ported by law, is historically inaccurate and is just plain unfair to
my people.

Siletz currently have on-reservation status for lands within the
reservation established as a result of the restoration in Lincoln
County. S. 908 expands that reservation status to 800,000 acres of
the Coast Reservation, a reservation we feel is shared by many
Tribes. But only gives reservation status on those lands for the
Siletz. Our Tribe has a casino, Three Rivers Casino, as previously
mentioned, in Florence, Oregon, centered in our Siuslaw lands.
Under S. 908, our casino would be in the midst of their reservation.
If we buy land for housing Tribal members in our Siuslaw lands,
it would be considered on the Siletz reservation.

The Siletz and we have both intended to purchase property for
timber. Suppose both Tribes of the adjacent lands wish to place
them in trust. If S. 908 becomes law, the Siletz would be free of
the obligation to satisfy the Secretary’s escalated scrutiny for ac-
quisition far distant from the Tribe’s headquarters. If the acquisi-
tion were proposed for business purposes, the Siletz would not be
required to provide the Secretary with a business plan to show the
anticipated economic benefits of the proposed use. Finally, the
Siletz acquisition would be processed within 30 days and without
notice to the State and local government.

In contrast, our application for adjacent parcels would be subject
to exacting scrutiny by the Secretary. We would be required to
write a business plan and we would then be required to give notice
and allow for comment by State and local governments. This dis-
tinction is not justified by history or by law. It is inherently unfair.

The complex history of Tribes on the Oregon Coast demonstrates
that it would be an error to jump to the conclusion that the res-
ervation created by President Pierce conveyed special status to the
Siletz then, or supports today Congress extending such unfair ad-
vantage.

In conclusion, I would like to paraphrase George Orwell in 1984:
S. 908 makes some Tribes more equal to others. And we do not be-
lieve that is fair or right.

Thank you very much.

[The prepared statement of Mr. Garcia follows:]
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PREPARED STATEMENT OF HON. ROBERT GARCIA, CHAIRMAN, CONFEDERATED TRIBES
OF C00Ss, LOWER UMPQUA AND SIUSLAW INDIANS

Chairman Akaka, Co-Chainman Barrasso, Members of the Committee:

I am Rebert Garcia. | am an enrolled member and Chairman of the Confederated Tibes of 1he
Coos, Lower Umpqua, and Siuslaw Indians (CTCLUST). 1am pleased to be here to represent the
members of my Tribes.

Indisputable historical and archenlogical evidence establishes that the three tribes making up the
CTCLUSI continueusly have made the Siuslaw, Lower Umpqua, and Coos River watersheds our
hemes, Qur aneestral lands ave outlined by the blue boundary on the map appended ta this
Estimony.

Members of the Coos and Lower Umpqua tribes were forcibly removed in [860 frow their
aneestral Jands north to the “Coast resarvation™ established by Executive Order by Presidant
Picree in the fall of 1855. The boundaries of that reservation are cutlined in red on the appended
map. The yellow region on the map is the area of overlap between the reservation estahlished by
President Pierce and the ancestral lands of my people.

The Silete Tribe is just one of many tribes forced to reside within the Cuast reservation. History
leaches thul we ure no less beirs to the Coast reservation then other ribes foreed inlo its
boundarics. The Coast reservation -- and particulacly its southern third -- 33 no more the “former
rescrvation™ of the Siletz than it is of any of the olher Lribes forced to remove or to remain there.
We believe the 1355 Const Reservation referred to in 8. 908 might just as accurately be called
the “Siuslaw Coast Reservaticn,” “Coos Coast Rescrvation,”™ or “Lower Umpgua Coasl
Reservation™ as it conld be re-nemed the “Siletz Coast Reservation.”

In fact, in (860, the northernmost of the three tribas now making up our confederation, the
Siuslaw Indians, were able to remain in place in the Siuslaw River region which was made parl
of the Coast reservation. That territory 15 centered on modem-day Florence, and again, i the
yellow region on the appended mup. The people of the Siuslaw Indians have resided there since

before contact. Although other Indians, forcibly displaced from their own ancestral lands, have
from time-ta-time oceupled land in the Sinslaw watershed, no othier ibe ever has permanently
inhabited the werritory of the Siuslaw,

Our existence has been acknowledged by the federal governmeant at Jeast since the summer of
1853, when Joel Palmer negotiated on behalf of the United States the “Empire Treaty” with our
tribe and others. Thal treaty — which predated the Executive Order establishing he Coast
reservalion referred to in S. 908 — subseguently was lost by the federal govemment. The Empire
treaty never was ratificd by the United States. The text of the Empire Treaty and the documents
transmoitting it from the President to Congress arc available at Confidentinl Executive Document
9, 34" Cong., 3 sess., “Articles of Agreement Entered Inte on the Bleventh and Seventcenth
Days of August,” § 34B-Cl4, RG 46, NARA-DC, For a thorenghly documented history of the
negatiation of the Empire Treary and the faflure of the United States to ratify il, please refer to
David B.M. Beck, Secking Recognition: The Termination and Restoration of the Coas, Lower
Umpgua, and Siustaw indians, 1855 - 1984 (2009: University of Nebraska Press) (Particularly
Chapter Two).
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Like other Oregon tribes, the United States purported lo termminate the CTCLUSTin 1234, The
United States enacted inta Jaw the Coos, Lower Umpqua, and Siuslaw Restoration Act in 1984.
Although every other federally-recognized tribe in Qregon received either monuy or land s
result of restoration, we did not.

Since this fresh start toward self-determination, we have established a casino nesr Florence in the
heart of the notthern part of our ancestral territory. Our headquarters are in the North Bend/Coos
Bay area in the southem part of our ancestral lands. Toeday, we number 1,017 enrolled members
and provide approximately 500 jobs for Indians and non-Indians alike.

Someday soon we expect to be before Congress seeking to restore tribal contral over a painfully
thin Temmant of our former ancestral lands . Our hislory makes us uniquely sensitive and
uniquely respectful of the aspirations of any wibe to cnlarge the tribe’s contrel over their
respective ancestral lunds. We, Icast of ail, hegrudge no tribe that aspiration. We are encouraged
by Senalor Wyiden and Senator Merkely's attention te the aspirations of the Confederated Tribes
of Siletz Indians of Gregon (Siletz Tribe) and Confederated Tribes of Grand Ronde (Grand
Ronde) to add to their respective land bases. [ stncerely acknowledge the fact that the Senators’
co-sponsucship of these meastres Is evidence of their recognition of the impottance of land in the
life of all tribes.

We have no cbjections to §. 336, Indeed, we support it and applaud our delegation for helping
the Grand Ronde scoure their land aspivations in a targeted way that aveids impinging on the
interests of any other tribe.

1 regret that we must oppose 5. 508 as inlroduced,

§. 908 grunts countics unprecedented power over the Siletz Tribe's aspirutions o secure land in
trust. Under the bill, six Cregon connties have ahsolute authority to determine whether an
application will be subject to he comparatively relaxed standards of an “on-rescrvation’
aequisition or will be subjected to the more exacting serotiny of the “off-reservation” procedures.
This mechanism transforms & question of federal law inte a question of local politcs. We
strongly believe in collaboraticn and in building conzensus with the people and govemments of
the political subdivisions of our state. We do not believe, however, that it is in the interest of gur
teibe far Congress to establish a precedent for legislation which cedas control of such a key pisce
of the {ederal decision-making process Lo [ocal authorities.

However, our fundamental objections to 5. 908 are independent from the “county velo™
provisions and even if those were removed, we profoundly object ta 8. 908

8. 908 would granl the Silelz Tribe a unigue fighl to claim favorable on-reservation treatment
vnder federal law for all land acquisitions in an area of the Coast reservation that is in facl our
ancestral land. Under §. 908, the Stletz Tribe, and only the Sileiz Tribe, are entitled w have
Ireated as an on-reservation acquisition all property it proposes for trust within the 800,000 acre
Coast reservation. To give the Siletz Tribe favorable treatment with respect to land within the
area of overlap is unsupporled by Jaw, is historically inaccucate, and Is just plein unfair to the
peaple of my tribe.

In City af Lincoln City v, U.5. Department of Inferior, 229 E. Supp. 2d 1109 (D, Or. 2002), the
Siletz Tribe asserted that the Boreaw of Indian Affair’s approval of a fee-to-trust transfer af fand
in the central vegion of the Coast reservation near but not on the Siletz, Tribe’s existing
rcservation lands should have been approved under the “on-reservation” eriteria of 25 CFR.
Section 151.10. In support of its theory, the tribe claimed the geographic area of the Coast
reservation established by Executive Order in 1855 as its “fonoer reservation.” The Department
of the Interjor disapreed. 1t took the pozition 1hat onty the Siletz Tribe's then-current reservation
lands qualified for “on-reservation” treakment.
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Ho tibe otlier than he Siletz Tribe was a party to City of Lincoln City, The District Courl
wphelil the BIA's approval ander the “off-rescrvation™ eriteria -- wlich subsume the less
siringent “‘on-reservation” standards, Because it had upheld BLA's approval under the more
stringent standards, the court did not rule on the tribe’s argument that the approval should have
been granted under the lass stringent “on-reservation'” standards.

Al least as Io the area of overlap between the Coast reservation and our ancestral lands, we agree
with the position taken by the BLA in 2002 and disagree with the position asserted by the Siletr
Tribe. Simply put, the historical evidence does not support the Siletz Tribe's claim that the arca
of overlap is any part of that tribe’s “former reservation.”

5. 908 would bestow on the Siletz Tribe the benefit of the rule the tribe invited the Bistrict Coun
Lo adapt in Cily of Lireals City. And yet no tibe other than the Sjuslaw ever have inhablted the

arca of overlap between our ancestral lands and the Coast reservation. 5. 908 gives a Iribe wilh
no historic conneetion to that area a supetior claim to lands within that region,

“The Siletz Tribe lias acquired and holds in fee thousands of acres al land within the area of
overlap between the Coast rescrvation and the anecstral lands of my tribe. The lepal effcet and
fundamental unfaimess of §. 908 are made clear by adding two assumed facts to the reality of the
Siletz Tribe's ownership of lands within the area of overlap. First, suppose my tribe purchases
{and adjacent to the lands owned by the Siletz. Second, suppose further that both tribes apply to
have their respective lands transfarred ta trust.

TUnder current law, both applications wonld be evaluated under “off-reservation” standards. 1S,
Q08 becomes law, the application by the Silet: Tribe would be treated as an “op-reservation™
acquisition whereas our application for the adiacent parcel would be treated as an
“off-reservation” acquisition. The Siletz Tribz would bz free of the obligation to satisfy the
Secretary's escalated scrutiny of acquisitions far distant from Ihe applicant trihe’s reservation. If
the acquisition were proposed for business purposas, the Siletz Tribe would not be required to
provide the Secretary with a plan specifying the anticipated econamie benefits of the proposed
use. Finally, the Siletz Tribe's acquisition would be processed within 30 days and without aotice
to stale and local governments, assnming that the counly opt-infopt-out pravisions of 5. 908 are
jettisoned before passage.

In contrast, we would be subjoct to cxaeting serutiny by the Seeretary, we would be required to
provide a husiness plan, and we would be required to give notice and allow for comment by state
and local governments, Compare, 25 CFR Section [51.1] (“off-reservation” criteria) (requiring,
in addition to all “on-reservation™ criteria, scrutiny proportional to distance from reservation
lands, business plans, andd notice and cormnent period to Tocal governments), wizh, 23 CER
Section 151.10 {"on-reservalion” coteria) {nol requiring propertional serutiny, business plan, or
notice and comment period), As the federal District Court put it in Ciiy af Lincolr City, “land
that is within or adjocent to the reservation carries with it a *presumption’ that a fee-to-trust
transfer will benefit ihe wibe, while no such presumption exists for off-reservation land.” 229
ESupp. 2d at 1129,



41

In the hypathetical pased above, my tribe would confrant an additional burden arising fram S.
908, 25 CFR Section 151K states that if one tribe wants to convert land into trust which lies in
anather mibe's *reservation,” the zaveming body of the tiiba “heving jurisdiction over such
Tesesvation” must give its consent in witting. The Silstz Tribe asserts that its ancestat lands
extend south slong e Oragon Ceest fato northern Chfifarniz, nonh into soathwest Washingtos,
and east iy the Cascade mountains, See, map slached b6 he prepared sirtement of Delores
Pigsley, Tribal Chairman, Confederated Tribes of the Slietz Indians, page 43 of the record of the
December?, 2009 hetring of the Senate Commitie on Indian Affairs, United Siates Senas. The
Siletz Tribe has publicly asserted that “any land transfersidisposals within the original
houndaries of the Siletz (Const) Reservation should initialy be offered to the Confederated
Tribes of the Siletz Indians.” Lettar from Delores Pigsley, Tribal Chairman, Confederated Tribes
of the Siletz Indians, to Team Leader, Western Qregon Plin Revisions Office (December 14,
2007}

The bill does no! expressiy mske the area of overiag berween e Coast reservation and cur
ancesizal lands Silziz “reservation” land; it only treste the lané as such for fee-to-tust
applications. But thare oxists a slpnificont risk: that, once amned with 8. 808, fhe Siletz Tiibe
conkd persiade 2 court that our application o fake & past of nur ancestral 1and inte wwst is
dependent on the cotisent of the Siletz Tribe pursuant to 25 CFR Section 151.8, Congress should
ot give one tribe priotity and dominion pver land which higtorically belongs 1o anolher.

Tribes face many challenges. I strongly prefer that we face them shoutder-to-shoulder and
facing in the same direction. I regret the necossity of expressing my people's heatticlt objzctions
to 5, D08 a5 introduced.
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The CHAIRMAN. Thank you very much, Chairman Garcia, for
your testimony.
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I would like to call on our Vice Chairman for any remarks that
he may have. Senator Barrasso?

STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM WYOMING

Senator BARRASSO. Thank you very much, Mr. Chairman. First
of all, I would like to thank the witnesses for your patience in wait-
ing for us to finish with the votes. I know you here today are here
because you have a lot at stake. The bills involve issues of critical
importance to the Tribes and they are issues that we need to look
at very carefully. So I appreciate your patience, I also want to
thank the staff.

Since we do things, Mr. Chairman, in a bipartisan way, you
know that the staffs are here late at night, both sides of the aisle,
because of their commitment. I also want to thank Senator
Franken for being here, and specifically you, Mr. Chairman, for
your gracious leadership. It would have been very easy to have can-
celed this hearing.

But you know how important these issues are and how far these
people have traveled. But this has been the hallmark of your entire
career in the Senate, gracious leadership, a wonderful gentleman.
I just want to thank you for making sure that these people were
heard and this hearing was held. So thank you, Mr. Chairman. I
have nothing else to add.

The CHAIRMAN. Thank you very much, Senator Barrasso, for
your remarks. I really appreciate that.

I would like to hold my question, and I am going to ask Senator
Franken to proceed with his questions of the Minnesota Tribes.
Senator Franken?

Senator FRANKEN. Thank you, Mr. Chairman.

This isn’t an easy hearing for me. This has been a dispute a long
time with the Minnesota Chippewa Tribe. And earlier today we
took a picture. We have all the chairmen and chairwomen of all the
bands here, Chairman Deschampe from Grand Portage, who is also
the president of the MCT, and we have Kevin Leecy, who is here
from Bois Forte, Marge Anderson from Mille Lacs, Karen Diver
from Fond du Lac, who had to leave, Chairman Visinor, Erma
Visinor from White Earth, and Chairman LaRose. And it was nice
to have the picture, it really was. This has been a long-time dis-
pute. And boy, I wish this had been unanimous. It would have
made it a lot easier.

Chairman LaRose and I met today, in the morning. And we
talked about other conversations we have had about speaking from
the heart. So I am speaking from the heart now, where this is not
easy for me. Because of the lateness, Michael Black, the Director
of the Bureau of Indian Affairs, was going to testify about this. But
I can read from his written testimony. And I think he framed this
pretty much exactly as I see it. He said, “The Department appre-
ciates the concern of Leech Lake, with whom it has a government
to Government relationship, and would prefer a unanimous agree-
ment among the six bands of the Minesota Chippewa Tribe regard-
ing the best method to distribute the settlement funds. Neverthe-
less, the recognized governing body of the Minnesota Chippewa
Tribe has voted ten to two in favor of the distribution formula set
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forth in S. 1739. Out of respect for the decision of the Minnesota
Chippewa Tribe, and in light of the need to distribute the settle-
ment funds in an equitable and expeditious manner, the Depart-
ment supports S. 1739.”

There are little excerpts of this I can read, all six bands equally
shared the expenses and risk of prosecuting the cases and dockets,
numbers 19 and 188. The TEC’s 1998 vote to settle the cases for
$20 million was not unanimous, as three members voted against
the proposed settlement. The TEC’s settlement vote, however, was
respected by all the bands and the Federal court, which stated:
“The Tribal Executive Committee has the constitutional authority
to enter into the proposed settlement on behalf of the Minnesota
Chippewa Tribe.” It says, once again, the Department would prefer
that any distribution plan have the unanimous support of all the
Minnesota Chippewa Tribes’ constituent bands, and so do 1.

Nevertheless, the 1999 settlement itself was not reached with the
unanimous consent of the Minnesota Chippewa Tribes’ constituent
bands, and the Department views S. 1739 as the most equitable
and expeditious means to distribute the funds agreed upon in that
settlement and to provide a small measure of justice to the citizens
of the Minnesota Chippewa Tribe. And perhaps that is why this is
so difficult, Mr. Chairman, because of those words, small measure
of justice.

The source of all this is, in my mind, the historic mistreatment
of Indian Tribes by the Federal Government. Would you agree with
that, Chairman LaRose?

Mr. LAROSE. I would agree that we are the biggest victims of this
case. We suffered the majority of the damages.

Mr. FRANKEN. I understand. Chairman Deschampe, if Congress
enacts the bill, S. 1739, and may I ask for a little extra time, Mr.
Chairman? We have waited several hours for this, and this is of
tremendous importance.

Mr. Chairman, if Congress enacts this bill, each Tribal member
will receive $300. Can you describe the economic condition of most
of these recipients? Will that amount of money make a difference
in their lives?

Mr. DESCHAMPE. Yes, Senator, I think it will make a huge dif-
ference, especially now. I don’t know how long it would take to get
the money here. But the reservations all have high unemployment
rates. This money would go to help families pay heating bills, buy
groceries. It is not a lot of money in most people’s mind. But it is
something. And it would go a long way towards helping make, for
a little bit, make life better for some of these people.

Senator FRANKEN. The bill would also distribute approximately
$2.5 million to each of the six bands. What would the bands be able
to accomplish with these funds?

Mr. DESCHAMPE. I don’t know. That is up to each individual band
to make that decision. But I think we were talking earlier, we have
been through seven elections since this was approved. So it would
be really hard to make any kind of plans, when nobody really has,
through the process, had any faith that the money was even going
to be there. So that makes it real difficult to plan.
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But I do know the White Earth’s plan was to work on three com-
munity centers. And that didn’t happen. I don’t think that plan is
still on the books. But everybody has needs.

Senator FRANKEN. And let me ask you one last question. Chair-
man Deschampe, under the Minnesota Chippewa Tribe constitu-
tion, the Tribal Executive Committee makes decisions for the Tribe
by majority vote, is that right?

Mr. DESCHAMPE. Yes, it is.

Senator FRANKEN. And does this way of resolving differences
work well for the Tribe? Has it?

Mr. DESCHAMPE. Yes, it does. Sometimes we don’t get what we
want, every, each individual band. But our constitution requires us
to settle issues based on a majority vote. My reservation is a good
example of this. We voted against the settlement originally. But we
went on to say, okay, the majority vote wanted to settle this case,
so that is the way it is.

Senator FRANKEN. The original in 1998?

Mr. DESCHAMPE. Yes.

Senator FRANKEN. It was three against, and my understanding
was that White Earth and Grand Portage voted to comprise those
three, is that correct?

Mr. DESCHAMPE. Yes. I was chairing the meeting, so our other
rep was the one vote that made the odd vote. And yes, we voted
against the settlement. But majority rules.

Senator FRANKEN. And the majority was respected?

Mr. DESCHAMPE. Yes, we respected the majority’s rule.

Senator FRANKEN. And Leech Lake voted in favor?

Mr. DESCHAMPE. Yes.

Senator FRANKEN. Okay.

Chairman LaRose, we have discussed this today and we have
discussed this before, and this is a complex issue. You know that
we have looked at, through the legal documents and that my staff
and I have come to the same conclusion as the Bureau of Indian
Affairs. Nevertheless, I just want to tell you that I totally respect
your point of view and that again, this is not an easy hearing for
me. I just feel the best thing right now is for members living now
to get them the funds. I just want to throw it to you to ask you
to say whatever you want to say.

Mr. LAROSE. I want to thank you for that, Senator Franken. Our
people have been waiting at least a century for our land back. We
lost the majority of our land in this Nelson Act, 68.9 percent of the
damages happened and occurred on Leech Lake. We are the biggest
victims and we have to live with the damages. That is what this
hearing should be all about, is the damages in itself.

And T am going to speak from the heart, how I was taught. Our
ancestors taught us some wonderful values in life and they passed
the values down to our Anishinabe Indian people. And those values
are for us to be there for one another, for us to share and care for
one another.

And I am going to give you one example here, of Leech Lake Res-
ervation and the Grand Portage Reservation. Grand Portage had .9
percent damage. Grand Portage has 1,400 band members enrolled.
Grand Portage owns, or has 98 percent of their land in trust. And
now I am going to give you Leech Lake’s side: 68.9 percent of the
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damage happened and occurred on Leech Lake reservation. We
have 9,500 band members and we only own 4 percent of our land.
We are in dire need of our land, and that is where we are hurting.

So I just wanted to bring that across to everyone in here, that
we are the real victims in this whole settlement case. We always
felt we should be fully compensated for the damages that occurred
from this Nelson Act. Thank you.

Senator FRANKEN. Thank you, Mr. Chairman.

I want to thank all the Chairs of all the bands for being here
today. I do want to get the settlement to the members of the Min-
nesota Chippewa Tribe, to the Ojibwe. And again, I thank you,
Chairman LaRose, I thank you, Chairman Deschampe.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Franken.

Let me just ask one question of Chairwoman Kennedy, Chair-
woman Pigsley, and Chairman Garcia. The Department testified of
the need for a Carcieri fix to alleviate backlogs of land into trust
applications at the Department of Interior. My question to you is,
do you support a Carcieri fix? Chairwoman Kennedy?

Ms. KENNEDY. I believe that the issues do need to be resolved.
I do support that Tribes have been waiting for years, many for
years. We have also pending applications that have not been re-
solved yet, and I do believe that yes, we need to have an answer.

The CHAIRMAN. Thank you. Chairman Pigsley?

Ms. PIGSLEY. Yes, we support a Carcieri fix. We have sent sup-
porting resolutions when a fix was, it looked like a fix might hap-
pen, and a fix be added to another bill. We supported that. And we
truly support it and we believe it needs to happen.

The CHAIRMAN. Chairman Garcia?

Mr. GARCIA. Chairman Akaka, we support a Carcieri fix. We be-
lieve that all Tribes are Carcieri-afflicted, if not directly, indirectly
by means of the additional uncertainty in financial transactions.
We believe it has an adverse economic effect on all Tribes. So I be-
lieve that the Carcieri issue is much broader than it may be, that
more Tribes are affected by it than many may think.

The CHAIRMAN. I want to thank you very much. I am going to
submit my other questions for the record, and I know it is getting
late. So I want to express my warm mahalo, thank you, to all our
witnesses at today’s hearing. I truly appreciate how important
these bills are to you and look forward to continuing to work with
you as we move these bills through the Committee.

Because of the delay in starting the hearing, as I said, I won’t
be asking any further questions. I will submit them for the record,
and to you for your writing on it. Are there any further comments?

Senator FRANKEN. Again, I would like to thank everybody for
coming.

The CHAIRMAN. Again, I thank you all so much, but I wanted to
finish this hearing, especially to take on your testimonies, so that
as we consider these bills, we know we have heard from you and
know what positions you have. I can see there are some difficulties.
And yet, we use the democratic process, and we call the votes as
they come. So that will happen through the Committee, too, but at
least we will have your thinking on these questions.
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So with that, Senator Franken and our witnesses, this hearing
is adjourned.
[Whereupon, at 6:50 p.m., the Committee was adjourned.]






APPENDIX

PREPARED STATEMENT OF MIKE S. BLACK, DIRECTOR, BUREAU OF INDIAN AFFAIRS,
U.S. DEPARTMENT OF THE INTERIOR

S. 356

Chairman Akaka, Vice-Chairman Barrasso, and Members of the Committee, my
name is Mike Black, and I am the Director of the Bureau of Indian Affairs. Thank
you for the opportunity to present the Administration’s views on S. 356, to amend
the Grand Ronde Reservation Act to make technical corrections, and for other pur-
poses. The Department of the Interior (Department) supports S. 356.

Taking land into trust is one of the most important functions that the Department
undertakes on behalf of Indian tribes. Homelands are essential to the health, safety,
and welfare of the tribal governments. Thus, the Department has made the restora-
tion of tribal homelands a priority.

S. 356 amends an Act to establish a reservation for the Confederated Tribes of
the Grand Ronde Community of Oregon, Pub. L. No. 100-425 (Sept. 9, 1988), to au-
thorize the Secretary of the Interior to place in trust approximately 288 acres of real
property located within the boundaries of the original 1857 reservation of the Con-
federated Tribes of the Grand Ronde Community of Oregon if the real property is
conveyed or otherwise transferred to the United States by or on behalf of the Tribe.
Furthermore, the bill provides that the Secretary is to treat all applications to take
land into trust within the boundaries of the original 1857 reservation as an on-res-
ervation trust acquisition, and that all real property taken into trust within those
boundaries after September 9, 1988, are to be considered part of the Tribe’s reserva-
tion.

Again, the Department supports S. 356. Thank you for the opportunity to present
testimony on S. 356. I will be happy to answer any questions you may have.

S. 908

Chairman Akaka, Vice-Chairman Barrasso, and Members of the Committee, my
name is Mike Black, and I am the Director of the Bureau of Indian Affairs. Thank
you for the opportunity to present the Department of the Interior’s (Department)
views on S. 908, a bill to provide for the addition of certain real property to the res-
ervation of the Siletz Tribe.

Taking land into trust is one of the most important functions that the Department
undertakes on behalf of Indian tribes. Homelands are essential to the health, safety,
and welfare of the tribal governments. Thus, this Administration has made the res-
toration of tribal homelands a priority. This Administration is committed to the res-
toration of tribal homelands, through the Department’s acquisition of lands in trust
for tribes, where appropriate. While the Department is working hard to live up to
this commitment, we cannot support S. 908 as currently drafted.

S. 908 would amend the Siletz Tribe Indian Restoration Act, 25 U.S.C. §711e, to
authorize the Secretary of the Interior to place land into trust for the Siletz Tribe.
The lands lie within the original 1855 Siletz Coast Reservation and are located in
the counties of Benton, Douglas, Lane, Lincoln, Tillamook, and Yamhill, which are
all located within the State of Oregon. S. 908 would require that such land would
be considered and evaluated as an on-reservation acquisition under 25 C.F.R.
§151.10 and become part of the Tribe’s reservation if the county in which the land
is located submits a written approval to the Secretary of the Interior. If a county
does not approve of land being considered an on-reservation acquisition under 25
C.F.R. §151.10, the bill provides that any real property taken into trust “shall be
considered and evaluated under the appropriate provisions of part 151 of title 25,
Code of Federal Regulations (or successor regulations), as determined by the Sec-
retary.”

(49)
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The Department believes its regulations, at 25 C.F.R. §§151.10 and 151.11, al-
ready provide sufficient opportunities for state and local units of government to pro-
vide views on applications for land to be acquired in trust.

Under those regulations, State and local governments are given a 30 day period
to submit written comments concerning jurisdictional problems and potential regu-
latory conflicts as well as tax impacts that may result from the land acquisition.
In addition, state and local governments, as well as the general public, may submit
comments related to environmental impacts in the review process under the Na-
tional Environmental Policy Act (NEPA). These comments may encompass a variety
of issues such as social and economic impacts, law enforcement concerns, social serv-
ices, and environmental concerns. Under NEPA, many local governments serve as
“cooperating agencies,” and thus participate very closely in the Department’s NEPA
review process.

Finally, if the Department decides to acquire land in trust, it must publish at
least 30-days notice of this decision pursuant to 25 C.F.R. § 151.12(b) prior to acquir-
ing trust title to the land. The 30-day notice period provides an opportunity for in-
terested parties, including state and local units of government, to initiate a legal
challenge to the proposed trust acquisition.

The Department does not believe it is necessary to legislatively insert county ap-
proval of a particular tribe’s fee-to-trust applications into our regulations governing
this process. While the Department gives serious consideration to the views of local
units of government in processing applications for the acquisition of land into trust,
we must also be mindful of the unique and important role the Department plays
in managing the relationship between the United States and tribal nations. The de-
cision to acquire land in trust for a tribal nation must ultimately rest with the Sec-
retary in managing that relationship.

In April of this year, the United States Government Accountability Office (GAO)
stated that the uncertainty in acquiring land in trust for tribes, as a result of the
Carcieri decision, is a barrier to economic development in Indian Country. The GAO
predicted that, until the uncertainty created by the Carcieri decision is resolved, In-
dian tribes would be asking Congress for tribe-specific legislation to take land in
trust, rather than submitting fee-to-trust applications to the Department.

As evidenced by S. 908, this prediction is coming to fruition, and Indian tribes
are asking their Members of Congress for tribe-specific legislation to take land in
trust. This will lead to a patchwork of laws governing the land into trust process,
rather than the uniform process that Congress envisioned in enacting the Indian
Reorganization Act in 1934. Such a patchwork would be difficult for the Department
to administer.

The Department opposes S. 908 as introduced, but could support the bill if the
provisions regarding county approval are removed from the bill. Thank you for the
opportunity to present the Department’s views on this legislation. I will be happy
to answer any questions you may have.

S. 1739

Good afternoon, Chairman Akaka, Vice-Chairman Barrasso, and Members of the
Committee. I am pleased to be here today to testify on S. 1739, Minnesota Chippewa
Tribe Judgment Fund Distribution Act. The bill is intended to provide for the dis-
tribution of funds owed to the Minnesota Chippewa Tribe by order of the United
States Court of Federal Claims in Docket Nos. 19 and 188. The Department appre-
ciates the effort by the Tribal Executive Committee of the Minnesota Chippewa
Tribe to resolve their differences through negotiation and to reach agreement on a
distribution plan. However, the Department acknowledges that the distribution for-
mula set forth in S. 1739 does not have the unanimous support of the Minnesota
Chippewa Tribe six member bands as the Leech Lake Band of Ojibwe (Leech Lake)
has expressed its opposition to the distribution plan. The Department supports S.
1739 because it respects the decisions of the governing body of the Minnesota Chip-
pewa Tribe.

Background

Congress enacted the Nelson Act, dated January 14, 1889, 25 Stat. 642, (Nelson
Act) to establish a process “for the complete cession and relinquishment in writing
of all of [the Chippewa Indians in the State of Minnesota’s] title and interest in and
to all the reservations of said Indians in the State of Minnesota, except the White
Earth and Red Lake Reservations. The Nelson Act provided that proceeds from the
sale of lands of the Chippewa Indians in Minnesota were to be placed into a fund
within the Treasury for a period of 50 years, with annual payments of interest made
to individual Chippewa Indians. Section 7 of the Nelson Act provided that, after the
expiration of 50 years, “the said permanent fund shall be divided and paid to all
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of the said Chippewa Indians and their issue then living, in cash, in equal shares|[.]”
Those funds were to be distributed in equal shares, without regard to which res-
ervation lands they were tied.

Following the 50-year period contemplated by the Nelson Act, there were no re-
maining funds to distribute in equal shares to the individual Chippewa Indians in
Minnesota.

The Minnesota Chippewa Tribe was established in 1934, pursuant to the Indian
Reorganization Act. The Secretary approved the Tribe’s constitution in 1936. Under
that Constitution, the Minnesota Chippewa Tribe consists of six member bands, on
six different reservations: Bois Fort, Fond du Lac, Grand Portage, Leech Lake, Mille
Lacs and White Earth. Each Band has two representatives on the Tribal Executive
Committee (TEC), which is the governing body for the entire Minnesota Chippewa
Tribe.

On January 22, 1948, the Minnesota Chippewa Tribe, representing all Chippewa
bands in Minnesota except the Red Lake Band, filed a claim before the Indian
Claims Commission in Docket No. 19 for an accounting of all funds received and
expended pursuant to the Nelson Act, On August 2, 1951, the Minnesota Chippewa
Tribe, representing all Chippewa Bands in Minnesota except the Red Lake Band,
filed a number of claims before the Indian Claims Commission in Docket No. 188
for an accounting of the Government’s obligations to each of the member bands of
the Tribe under various statutes and treaties that are not covered by the Nelson
Act. The Department understands that the expenses for prosecuting the Minnesota
Chippewa Tribe’s claims in Docket Nos. 19 and 188 were shared equally by the six
Bands.

The primary claims asserted by the Minnesota Chippewa Tribe in Docket Nos. 19
and 188 were that the proceeds from the sale of land and timber on the six reserva-
tions pursuant under the Nelson Act were misspent, and that the Tribe’s land and
timber were sold at less than full-value.

On July 1, 1998, the TEC enacted Resolution 01-99, which approved the settle-
ment of the claims for a sum of $20 million. The vote was 6 in favor of adopting
Resolution 01-99 and 3 against. The United States Court of Federal Claims accept-
ed the TEC’s decision, and awarded $20 million to the Minnesota Chippewa Tribe
in May 1999, in Docket Nos. 19 and 188. The court specifically stated “[t]he Tribal
Executive Committee has the constitutional authority to enter into the proposed set-
tlement on behalf of the Minnesota Chippewa Tribe.” The funds were transferred
to the Department on June 22, 1999 and have been held in trust since.

The Indian Tribal Judgment Funds Act (Act) of October 19, 1973, 87 Stat. 466,
25 U.S.C. § 1401 et seq., as amended, requires the Secretary of the Interior to submit
to the Congress a plan for the use or distribution of funds to an Indian tribe. Under
subsections 2(c) and (d) of the Act, should the Secretary determine that cir-
cumstances do not permit for the preparation and submission of a plan as provided
under the Act and the Secretary cannot obtain the consent from the tribal governing
body concerning the division of the judgment funds within 180 days after the appro-
priation of the funds for the award, the Secretary is required to submit to the Con-
gress proposed legislation to authorize use or distribution of such funds.

Pursuant to the Act, the Acting Deputy Commissioner of Indian Affairs issued a
Results of Research Report on the Judgment in Favor of the Minnesota Chippewa
Tribe, et al., v. United States, Dockets 19 and 188 (Report) on June 6, 2001. The
Report recommended that 35 percent of the funds should be distributed to each of
the six Minnesota Chippewa Bands (Bands) in proportion to their losses and 65 per-
cent should be distributed to each of the Bands in proportion to their current tribal
enrollment.

Also pursuant to the Act, in April of 2007, the Department submitted a legislative
proposal to the Speaker of the House of Representatives and to the President of the
Senate. The Minnesota Chippewa Tribe expressed opposition to both the 2001 and
the 2007 distribution plans, for varying reasons.

The Department’s 2007 proposal was introduced in the 110th Congress by Con-
gressman Collin Peterson on May 14, 2007 as H.R. 2306. H.R. 2306 provided that
the fund should be allocated pro rata between the six Minnesota Chippewa Bands
(Bands) based upon the number of tribal members currently enrolled within each
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of the Bands.! The House Natural Resources Committee held a hearing on the bill,
but no further action was taken on H.R. 2306. 2

On October 1, 2009, the TEC passed Resolution 146—09, by a vote of 10 in favor
and 2 against, to distribute the judgment funds. S. 1739 incorporates many of the
provisions in the Tribal Resolution 146-09.

S. 1739

Section 4 of S. 1739 provides that the Secretary is to reimburse the Minnesota
Chippewa Tribe for attorneys’ fees, and litigation expenses.

Section 5 of the bill provides the Minnesota Chippewa Tribe with 90 days to sub-
mit an updated membership roll for each Band of the Tribe to include the names
of all enrolled members of that Band living on the date of enactment of the Act.

After the attorneys’ fees and litigation expenses have been disbursed and the Sec-
retary has received the updated membership rolls, Section 5 directs the Secretary
to deposit a “per capita account” of $300 for each member enrolled within each
Band. Any remaining funds are to be deposited in a separate account and divided
equally among the Bands. After the Secretary deposits the available funds into the
“per capita account,” a Band may withdraw all or part of the monies in its account.
All funds in that account shall be used for the purposes of distributing one $300
payment to each enrolled member of the Band.

Each Band may distribute an additional $300 to the parents or legal guardians
for each dependent Band member instead of distributing $300 payments to the
Band members themselves, or deposit into a trust account the $300 payments of
each dependent Band member for the benefit of such dependent Band members to
be distributed under the terms of said trust.

Section 5(d) addresses the distribution of unclaimed payments. This section pro-
vides that one year after the distribution all unclaimed payments for the Tribe to
be returned to the Secretary who shall divide the funds equally among the Bands.

Lastly, Section 5(e) provides that, the Secretary shall not retain liability for the
expenditure or investment of the monies after they are withdrawn by the Bands.

Department’s position on S. 1739

S. 1739 raises a unique and complex question involving the United States’ respect
for the sovereignty of tribal governments. The Minnesota Chippewa Tribe is a sov-
ereign government, formed in 1936 under the Indian Reorganization Act, and the
TEC is the governing body of the Tribe. The TEC is comprised of twelve members,
two from each of the six constituent Bands. Each constituent Band, however, also
functions as a distinct sovereign government.

On October 1, 2009, the TEC passed Resolution 146—09, by a vote of 10 in favor
and 2 against, to distribute the judgment funds in accordance to the formula set
forth in S. 1739. The Department understands that disagreements among the Min-
nesota Chippewa Tribe’s constituent bands, and between the Department and the
Tribe, have prevented the distribution of the settlement funds for a number of
years. The Department also understands that the Leech Lake Band opposes the dis-
tribution formula set out in S. 1739. Leech Lake has consistently supported the view
that the distribution should be based upon total damages suffered by each band.
The Department appreciates the concerns of Leech Lake, with whom it has a gov-
ernment-to-government relationship, and would prefer a unanimous agreement
among the six bands of the Minnesota Chippewa Tribe regarding the best method
to distribute the settlement funds.

Nevertheless, the recognized governing body of the Minnesota Chippewa Tribe has
voted 10—2 in favor of the distribution formula set forth in S.1739. Out of respect
for the decision of the Minnesota Chippewa Tribe, and in light of the need to dis-
tribute the settlement funds in an equitable and expeditious manner, the Depart-
ment supports S. 1739.

1By letter dated May 22, 2008, then-Assistant Secretary of Indian Affairs, Carl Artman, re-
scinded the June 6, 2001 Results of Research Report which forms the basis for H.R. 2306. By
letter dated May 30, 2008, Legislative Counsel for the Department clarified that Mr. Artman’s
litter “does not reflect the views of the Department of the Interior or the Administration on
this issue.”

2U.S.C. §1405 states “[t]he plan prepared by the Secretary shall become effective, and he
shall take immediate action to implement the plan for the use or distribution of such judgment
funds, at the end of the sixty-day period (excluding days on which either the House of Rep-
resentatives or the Senate is not in session because of an adjournment of more than three cal-
endar days to a day certain) beginning on the day such plan is submitted to the Congress, un-
less during such sixty-day period a joint resolution is enacted disapproving such plans.” The De-
partment could not find a joint resolution from Congress disapproving the plan.
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The Nelson Act originally contemplated a common-fund for the benefit of indi-
vidual Chippewa Indians of Minnesota, which would have been distributed to indi-
viduals on a per capita basis. S. 1739 differs from previous plans to distribute the
settlement funds, and reflects the original intent of Congress to distribute the com-
mon proceeds to individuals on a per capita basis.

The Minnesota Chippewa Tribe filed Docket Nos. 19 and 188 for the common ben-
efit of all its constituent Bands and members. All six bands equally shared the ex-
pense and risk of prosecuting the cases. S. 1739 also reflects the equal risk shared
by the constituent bands when the Minnesota Chippewa Tribe initiated its claim
more than 60 years ago.

The TEC’s 1998 vote to settle the cases for $20 million was not unanimous, as
three members voted against the proposed settlement. But for the TEC’s vote to set-
tle the case, Dockets Nos. 19 and 188 could still be in litigation. The TEC’s settle-
ment vote, however, was respected by all Bands and the federal court, which stated
“[t]he Tribal Executive Committee has the constitutional authority to enter into the
proposed settlement on behalf of the Minnesota Chippewa Tribe.”

Once again, the Department would prefer that any distribution plan have the
unanimous support of all of the Minnesota Chippewa Tribe’s constituent bands.
Should the Committee, and the sponsors of S. 1739, wish to consider amendments
to the bill in an effort to gain the unanimous support of the Minnesota Chippewa
Tribe, the Department is willing to participate in that effort.

Nevertheless, the 1999 settlement itself was not reached with the unanimous con-
sent of the Minnesota Chippewa Tribe’s constituent bands, and the Department
views S. 1739 as the most equitable and expeditious means to distribute the funds
agreed upon in that settlement, and to provide a small measure of justice to the
citizens of the Minnesota Chippewa Tribe.

Mr. Chairman, this concludes my statement and I will be happy to answer any
questions you may have.

PREPARED STATEMENT OF MARGE ANDERSON, CHIEF EXECUTIVE, MILLE LACS BAND
OF OJIBWE INDIANS

Mr. Chairman, Members of the Committee, I am Marge Anderson, Chief Execu-
tive of the Mille Lacs Band of Ojibwe Indians, located in east central Minnesota.
Thank you for the opportunity to submit testimony to your Committee.

I am here today on behalf of the Mille Lacs Band of Ojibwe regarding the dis-
tribution of a judgment awarded to the Minnesota Chippewa Tribe in Docket Nos.
19 and 188 in the United States Court of Federal Claims in 1999. After over twelve
years, it is time these monies went to the people who were harmed. The Tribe has
voted to distribute the judgment, and I support the Tribe’s sovereign authority and
property right to determine the distribution of the judgment awarded to the Tribe.
The Tribe’s determination is reflected in S. 1739, a bill sponsored by our Senators,
Al Franken and Amy Klobuchar.

THE MILLE LACS BAND SUPPORTS S. 1739

The Minnesota Chippewa Tribe

The Mille Lacs Band of Ojibwe is one of the six constituent bands which comprise
the Minnesota Chippewa Tribe. Each of the constituent bands is, in its own right,
a distinct sovereign government. This fact is reflected in the bands’ Self-Governance
Compacts with the United States Department of the Interior and the Department
of Health and Human Services.

However, the Minnesota Chippewa Tribe is, itself, also a sovereign entity. It was
formed in 1936 under the Indian Reorganization Act, and its constitution was ap-
proved by the Secretary of the Interior. Under the Tribe’s revised constitution, ap-
proved by the Secretary in 1964, the governing body of the Tribe is the Tribal Exec-
utive Committee (TEC). Each constituent band has equal representation on the
TEC, with two seats each. The constitution authorizes the TEC to act by majority
vote.

The Judgment Fund

The Minnesota Chippewa Tribe was the only plaintiff in Docket Nos. 19 and 188
before the Indian Claims Commission. After the Indian Claims Commission ceased
to exist, the Tribe’s claims in these dockets were transferred to the United States
Court of Federal Claims, where the Tribe remained the only plaintiff in the case.
The Tribe ultimately resolved its claims by entering into a settlement agreement
with the United States. The Tribe and the United States were the only parties to
the settlement agreement.
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It is important to note that the many decisions to undertake, finance and pros-
ecute the litigation, and to negotiate, reach and approve the settlement agreement,
were all made by the TEC on behalf of the Tribe. It is also important to note that
the Court specifically recognized and affirmed the TEC’s constitutional authority to
act on behalf of the Tribe before approving the settlement agreement.

This is confirmed by the key steps leading to entry of the final judgment in the
case. First, on July 1, 1998, the TEC enacted Resolution 01-99, which approved the
negotiated settlement of the Tribe’s claims. The vote was 6 to 3, with 10 members
present.

Second, on May 21, 1999, the Tribe and the United States filed a Joint Motion
and Stipulation for Entry of Final Judgment in the Court of Federal Claims. The
stipulation called for the Court to enter judgment in the amount of $20,000,000 “in
favor of plaintiff Minnesota Chippewa Tribe.” The parties submitted the TEC resolu-
tion, which reflected the 6 to 3 vote, to the Court in support of their motion.

Third, the Court found that “[t]he Tribal Executive Committee has the constitu-
tional authority to enter into the proposed settlement on behalf of the Minnesota
Chippewa Tribe,” and that the TEC resolution approving the settlement (along with
the signature of the Tribe’s attorney on the stipulation) was “appropriate and suffi-
cient evidence of acceptance by the Tribe of the settlement.”

Fourth, on May 26, 1999, the Court approved the settlement and directed the
Clerk to enter judgment “pursuant to the [parties’] stipulation.” Judgment was en-
tered for “plaintiff,” the Minnesota Chippewa Tribe.

Finally, in accordance with the Court’s judgment, $20,000,000 was deposited into
a trust fund account, creating the judgment fund. Under federal law, the sole bene-
ficiary of the judgment fund is the Minnesota Chippewa Tribe.

The Tribe’s Decision

Under the Tribe’s constitution, the TEC is authorized to make decisions to admin-
ister, expend and apportion funds within the control of the Tribe. The members of
the TEC—that is, the leaders of the six sovereign tribes that comprise the Min-
nesota Chippewa Tribe—have devoted thousands of hours and countless tribal re-
sources to come up with a plan for the distribution of the Tribe’s judgment fund.
We know the facts, the history, the legal theories and the injustices and the harms
done to our people that are the basis of our claims. We lived through the litigation,
undertook the negotiations, and finally embraced a settlement. We are, like you,
elected by our people. And daily we are asked to make decisions, face very real, and
sometimes life or death, problems and needs that stagger human imagination and
certainly tribal resources. This is not a decision we took lightly or made in haste.

On October 1, 2009, the TEC enacted Resolution No. 146-09, which approved a
plan to distribute the Tribe’s judgment funds and requested Congress to authorize
the distribution in the manner described. The resolution was approved by five of the
six bands, and reflects the carefully considered and legally binding decision of the
Tribe. S. 1739 would authorize the distribution of the Tribe’s judgment fund in ac-
cordance with the Tribe’s decision.

Need for Legislation

The Judgment Fund Distribution Act of 1973 requires the Secretary of the Inte-
rior to submit a proposed judgment distribution plan to Congress no later than one
year after the date that funds are appropriated to satisfy an Indian Claims Commis-
sion judgment. The Secretary may obtain an automatic six-month extension to this
deadline. If a proposed distribution plan is not submitted within the deadline, the
funds may only be distributed through the enactment of legislation.

The Secretary did not submit a proposed judgment distribution plan to Congress
by the statutory deadline. Because the Secretary failed to do so, Congress must now
enact a statute providing for the distribution of the judgment fund.

Reasons for Supporting S. 1739
We have three principal reasons for supporting S. 1739:

1. Sovereignty and Property Rights. Senator Franken’s bill respects the sov-
ereignty and property rights of the Minnesota Chippewa Tribe.

In 1998, when the Tribe was considering whether to approve the settlement,
some bands voted against it. However, under the constitution of the Min-
nesota Chippewa Tribe, the Tribal Executive Committee acts by majority vote
and the settlement was approved by majority vote of the TEC. Appropriately,
the vote was then accepted by the Department of Justice, the Department of
the Interior and the Court of Federal Claims. Congress should give the same
respect to the Tribe’s decision regarding the distribution of the judgment as
the Government gave to the Tribe’s decision to settle the case.
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If the Minnesota Chippewa Tribe is truly a government, and it is, its votes
cannot be overruled on matters under its jurisdiction, including the distribu-
tion of a fund awarded to the Tribe. The defendant in a lawsuit cannot agree
to settle a case by paying a sum of money to the plaintiff and then, when the
plaintiff determines how the money is to be distributed, disregard that deci-
sion and pay the money to someone else. This would be a taking. Further,
it would seemingly void the settlement and open the government to further,
compounded litigation.

In short, the Mille Lacs Band is simply requesting that the Federal Govern-
ment respect the decision of the Minnesota Chippewa Tribe regarding the dis-
tribution of a judgment awarded to the Tribe. If the government does not rec-
ognize the sovereign authority and property rights here, it is a problem not
just for the Minnesota Chippewa Tribe and its six constituent bands, but for
all tribes across this country.

. History. In the early 1980s, my predecessor, the Chief Executive of the Mille
Lacs Band, Arthur Gahbow, testified in front of the House Interior and Insu-
lar Affairs Committee on the distribution of another judgment obtained by the
Minnesota Chippewa Tribe in another Indian Claims Commission case. He
was told by the late Congressman Bruce Vento that he needed to go back to
Minnesota, and that the decision was up to the Minnesota Chippewa Tribe,
not the Mille Lacs Band.

There are matters we undertake as a Band, such as the Mille Lacs Band Self-
Governance Compact with the Department of the Interior, and there are mat-
ters we undertake as a Tribe, such as the litigation at issue here. The claims
were brought by the Tribe, prosecuted by the Tribe and settled by the Tribe,
and the judgment was awarded to the Tribe. As Congressman Vento said in
the 1980s, the distribution of the award is up to the Tribe.

This august Committee and its leaders have traditionally respected the sov-
ereignty of Indian nations. In fact, it has often single-handedly spoken truth
to power in this city on the issue of tribal sovereignty. Often this Committee
has had to explain tribal sovereignty, help employ it, and sometimes celebrate
it. We ask you to do so again, here, now.

3. Resolution. This is a moment in history when we can resolve a longstanding
conflict. If we do not do this today, this decision will linger for a generation,
or even longer. That would not be responsible governance. We have spent
countless hours and diverted precious resources to finalizing a strong distribu-
tion plan, embraced by five of the six bands and supported by a huge majority
of members. We have the common goal of wanting to do good things on our
reservations, and this money from past harms can help. Today, we can and
should move forward.

[\

Conclusion

The bands of the Minnesota Chippewa Tribe work together on virtually all
issues—law enforcement, child welfare, economic development, and more. We have
a long, distinguished and unified history together. Ours is a story of survival. It is
also a story of occasional differences. Here we resolved our differences with close
to unanimity. We debated and discussed this matter at length. We discussed pro-
posal after proposal. Ultimately, we voted. Five of six bands are in agreement. The
Minnesota Chippewa Tribe has spoken as a sovereign, self-governing tribal nation.

Our Tribe’s funds, our peoples’ funds, are languishing in a trust account in the
Department of the Interior—the very agency responsible for the mismanagement
that gave rise to our claims in the first place—and we now need the assent of the
Congress to access and use our own funds. It is an irony and little legacy of pater-
nalism that should give way to sovereignty, self governance, self determination and
respect.

This august body has come to truly respect concepts like sovereignty, self deter-
mination and self governance; indeed, it has given them life and meaning in modern
times. Now, here, after too much harm, too many tears, and too much time, wasted
work and lost resources, please end this. After a century and half of losses, after
six decades of litigation, and after a dozen years of our money in a dusty account
at Interior, it is time. Now, here, accept the sovereign decision of our Tribe and give
our people . . . our money.

On behalf of the Mille Lacs Band, we thank our Senators and our two Congress-
men for respecting tribal sovereignty. We thank this Committee and you, Mr. Chair-
man and Mr. Vice Chairman, for your long-standing respect for sovereignty. I re-
spectfully request that the Committee do the right thing.

The right thing to do is to respect the sovereignty of the Tribe and pass S. 1739.
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Mii gwetch.

JOINT PREPARED STATEMENT OF HON. KEVIN W. LEECY (CHAIRMAN) AND DAVID C.
MORRISON, SR. (SECRETARY-TREASURER), BOIS FORTE BAND OF CHIPPEWA

Chairman Akaka and Members of the Committee:

We are, respectively, the Chairman and Secretary-Treasurer of the Bois Forte
Band of Chippewa—one of the six constituent Bands of the Minnesota Chippewa
Tribe (MCT). Pursuant to the Revised Constitution and Bylaws of the MCT, we sit
on the Tribal Executive Committee (TEC). In addition, Mr. Morrison is the Treas-
urer of the MCT and has served in that position since 1992.

On behalf of the Bois Forte Band, we submit this statement in support of S. 1739.
Our support is based on the fact that the distribution of the Nelson Act proceeds
reflected in S. 1739 is consistent with the law of the Minnesota Chippewa Tribe and
we have both taken an oath to uphold that law.

For us, the distribution of the funds awarded to the Minnesota Chippewa Tribe
must be guided by the Constitution of the Tribe. The claims that led to the award
were first brought in the name of the Minnesota Chippewa Tribe under the Con-
stitution approved by the Secretary of the Interior on July 24, 1936. From the time
of filing until the claims were settled in 1999, decisions about the filing and prosecu-
tﬁ)n ’19}% éhe claims and, ultimately, settlement of the claims, were decisions made by
the .

Each of the Bands has two representatives on the Tribal Executive Committee
and under our Constitution, it is that body which has the power “to apportion all
funds within its control.” Although each Band has the power to deal with funds over
which it has exclusive ownership or control, there is no doubt that the Tribal Execu-
tive Committee has the sole power to make decisions about funds owned by the
Trilible as a whole. The funds at issue here are just that: owned by the Tribe as a
whole.

Throughout the Tribe’s history the Tribal Executive Committee has made deci-
sions about how to apportion funds belonging to the Tribe as a whole. Following the
Nelson Act land sales, in the late 1930’s vacant and unsold lands on the six Res-
ervations were restored to the ownership of the Minnesota Chippewa Tribe. Pro-
ceeds from those lands (primarily lease revenues and timber stumpage) on all of the
Reservations were treated as Tribal funds and the Tribal Executive Committee used
them to fund Tribal programs. In about 1980, the Tribal Executive Committee de-
cided—by a majority vote—to allow the Reservations to retain the proceeds from
leasing Tribal lands on their Reservation. Because of that vote by the Tribal Execu-
tive Committee, Leech Lake has been the beneficiary of more that $1 million annu-
ally for the last 30 years. Until 1995, the Tribe continued to use timber stumpage
from its lands on all Reservations (primarily at Bois Forte) to fund its administra-
tive programs. In 1995, the Tribal Executive Committee—again by majority vote—
decided to apportion timber stumpage proceeds to the Reservation on which the tim-
ber was located. The point is: the Tribal Executive Committee decided how to allo-
cate Tribal funds.

When the Department of Justice was engaged in settlement discussions with the
Tribe’s attorneys in 1998, it wanted to be sure that a settlement with the Tribal
Executive Committee would be constitutionally sufficient to bind the Minnesota
Chippewa Tribe and its constituent Bands. There was never any doubt on the tribal
side, but apparently the Department of Justice wanted reassurance and so it asked
the Department of the Interior to address the issue. On January 7, 1999, the De-
partment’s Associate Solicitor for Indian Affairs responded and concluded that “the
TEC has the constitutional authority to make a settlement agreement with the
United States and to approve the settlement of these claims which relate to the dis-
position of tribal lands, interests in land or other tribal assets.” If a decision of the
TEC was sufficient to settle the claim, its decision on apportionment should also be
binding. Under our Constitution, decisions made by a majority vote are the law. The
Minnesota Chippewa Tribe is governed by the rule of law and that is why I support
this legislation (S. 1739) that gives effect to the Tribe’s law.

As Treasurer of the MCT, Mr. Morrison has seen the financial problems that face
the Tribe today as a result of its inability to access the funds awarded in 1999. The
MCT now has an operating deficit that requires it to access a line of credit, but that
would not be necessary if the Tribe is able to be reimbursed its expenses from the
claims award. S. 1739 would allow the Tribe to return to financial stability.

Bois Forte is aware of the fact that the Leech Lake Band opposes the distribution
formula embodied in S. 1739 and persist in its position that because (as they assert)
Leech Lake has incurred the most damages and should receive a share commensu-
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rate with those damages. However, neither the actual damages suffered nor the
amounts misspent were specified in the Nelson Act settlement. For example, Bois
Forte and the other Bands located far from the Consolidated Chippewa Agency
could argue that they received a pittance of Nelson Act proceeds while Leech Lake
received the lion’s share simply because of proximity to the Agency. We have not
argued about disproportionate benefit because the hard evidence was never devel-
oped in the Court. Similarly, we cannot agree with Leech Lake’s claim of dispropor-
tionate harm for the same reason—the facts were never decided by the Court.

The Bois Forte Band supports S. 1739 and urges the Committee to adopt it.

PREPARED STATEMENT OF HON. ERMA J. VIZENOR, CHAIRWOMAN, WHITE EARTH
TRIBAL NATION

Thank you Mr. Chairman and Members of this important Committee. I am Erma
Vizenor, the Chairwoman of the White Earth Tribal Nation. I submit this written
testimony in strong support of S. 1739.

We certainly appreciate your scheduling a hearing on this very important legisla-
tion for our people. In addition, I want to thank you and Members of the Committee
for your efforts to support improvements to the life of all people in Indian Country.
We appreciate your hard work and the improvements in many conditions we have
seen due to your decisions. We saw firsthand the wide variety of efforts needed for
this work when the Committee honored us by holding a Field Hearing at the White
Earth Tribal Nation in the fall of 2010. We were very appreciative of being included
in this important work.

I want to take a moment now to thank the tireless efforts of Senator Al Franken
and Senator Amy Klobuchar of Minnesota for moving this important legislation for-
ward. In addition, I want to thank Cong. Collin Peterson and Cong. Chip Cravaack
for sponsoring a companion bill in the U.S. House of Representatives. These four
elected officials represent every Member of Congress and Senator who represent all
six bands of the Minnesota Chippewa Tribe. I think this is very important to note
since they have listened to all sides of this issue for many years, but decided it was
important now to support the decision of the governing body of the MCT and spon-
sor the legislation that would reflect the majority vote for allocating these funds at
this time.

This is a critical piece of legislation to the people of the Minnesota Chippewa
Tribe. We believe it is the beginning of a chance to heal many wounds that have
been present from the issue of timber sales made from Indian reservations through-
out Minnesota, particularly at the White Earth Tribal Nation. Did each of us in the
settlement get everything we wanted in this compromise?—certainly not. The White
Earth Tribal Nation has taken the greatest loss of funds considering that the White
Earth Band comprises 50 percent of members of the MCT, and the Results of Re-
search Report sponsored by the Department of Interior determined the best alloca-
tion was on a per capita basis by enrollee. We have negotiated and negotiated—we
believe we have put forward as many as four or five different alternatives to divide
these funds. But we also have listened to our fellow MCT Members, made com-
promises, and believe this allocation of funds is the fairest for all bands of the MCT
and acceptable to the White Earth Tribal Nation.

We are now thirteen years past the date of the settlement of this litigation. The
$20 million has not been helping the people of the Minnesota Chippewa Tribe as
was intended by the litigation, but has instead been earning 1 percent interest as
we have continued to discuss the proper allocation of these funds. While there has
been disagreement about the allocation of these funds, our people have gone hungry,
lived in cold homes in the winter, and lost opportunities for education, jobs, and
other opportunities that might have been available if these funds would have been
a part of our budget. We do not want this to continue. We all have made significant
compromises to arrive at this point.

Mr. Chairman, I understand one of the six bands of the Minnesota Chippewa
Tribe still does not support this bill. However, five bands do support this legislation,
and I believe that represents a very strong reason to move forward with the bill
very quickly. The present judgment fund was deposited in 1999. There is no reason
to delay the distribution any longer.

Thank you for your consideration.

*Attachment retained in Committee files™*
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PREPARED STATEMENT OF CHARLES WILKINSON, DISTINGUISHED PROFESSOR/MOSES
LASKY PROFESSOR OF LAW, UNIVERSITY OF COLORADO

I express my appreciation to Chairman Akaka, Vice Chairman Barrasso, and
members of the Committee for receiving this statement.

I have been actively involved in Indian matters as a practicing lawyer and scholar
since 1971. In the 1970s and early 1980s, while I was on the faculty of the Univer-
sity of Oregon Law School, I represented the Siletz Tribe in the passage of the Siletz
Restoration Act of 1977 and the Siletz Reservation Act of 1980. My many articles
and fourteen books include Federal Indian Law: Cases and Materials (with Getches,
Williams, and Fletcher) (West; 6th ed., 2011); Felix S, Cohen’s Handbook of Federal
Indian Law (Managing Editor) (Michie Bobbs-Merrill; 1982); American Indians,
Time, and the Law: Native Societies in a Modern Constitutional Democracy (Yale;
1987); Messages From Frank’s Landing: Salmon, Treaties, and the Indian Way (Uni-
versity of Washington Press; 2000); and Blood Struggle: The Rise of Modern Indian
Nations (W.W. Norton (2005). My most recent book is a comprehensive history of
the Siletz Tribe, The People Are Dancing Again: A History of the Siletz Tribe of
Western Oregon (University of Washington Press; 2010), in which I explored in
depth the basic issues involved in Senate Bill 908.

It is my understanding that a question has arisen as to whether the Grand Ronde
Tribe, and perhaps other tribes, have a legal interest in the Siletz Reservation. I
will address that issue here.

The events of the mid-19th century in Western Oregon were tumultuous and enor-
mously complicated, but the legal results that emerged from that era are straight-
forward insofar as Senate Bill 908 is concerned. The Federal Government moved
more than 30 tribes and bands to the Siletz Reservation, established by Executive
Order on November 9, 1855; President Pierce took this action under authority grant-
ed to him by the Table Rock Treaty of September 10, 1853 and other Western Or-
egon treaties. Later, by Executive Order of June 30, 1857, President Buchanan pro-
claimed the Grand Ronde Reservation; he did this pursuant to authority granted to
him by the Treaty with the Willamette Valley Tribes of January 22, 1855, and other
Western Oregon treaties. The Federal Government moved Western Oregon Indians
to that reservation also. All of this was haphazardly done. For many of the tribes
and bands, some of their people went to the Siletz Reservation and some went to
the Grand Ronde Reservation. In some cases, members of individual families ended
up on one reservation with other family members on the other reservation.

Over the years, the Federal Government felt an increasing need to facilitate ease
of administration and create legal order out of the complex and often chaotic settle-
ment of the two reservations. The Siletz Tribe and Grand Ronde Tribe each became
known as a confederation of the tribes on its reservation, with the people on each
reservation being members of the respective confederated tribes. Each confederated
tribe was acknowledged to be a separate federally recognized tribe. Later, the BIA
developed tribal rolls for each of the tribes. In the Western Oregon Termination Act,
each tribe had its own separate roll. Then, a generation later, each tribe was re-
stored by separate legislation with separate tribal rolls. Today the United States
continues to recognize the Confederated Tribes of Siletz Indians and the Confed-
erated Tribes of Grand Ronde as two separate tribes with separate rolls.

This process of forcibly moving tribes from their homelands, placing several tribes
on one reservation, and amalgamating individuals in one confederated tribe, in addi-
tion to being cruel, was ethnologically and politically arbitrary in terms of deviating
from traditional tribal identities. Yet there is no question about Congress’ broad con-
stitutional authority to take such action. Similar historical progressions have led to
other confederated tribes across the nation, especially in the Northwest.

If passed, Senate Bill 908 would declare that future fee-to-trust applications by
the Siletz Tribe for property within the boundaries of the original 1855 Siletz Res-
ervation would be treated as on-reservation acquisitions. No other tribe has a legal
interest in this kind of proposal, just as the Siletz Tribe would have no interest in
a similar proposal made by another tribe.

In my judgment, this bill is a most worthy initiative. The land within the magnifi-
cent 1855 Siletz Reservation was taken from the tribe illegally or under intense co-
ercion. Recognizing the 1855 boundaries in this fashion provides some measure of
long-due justice.
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PREPARED STATEMENT OF HON. DONALD L. FRY, CHAIRMAN, CONFEDERATED TRIBES
OF THE LOWER ROGUE

Chairman Akaka, Co-Chairman Barrasso, Members of the Committee;

I am Donald L. Fry. I am an enrolled member and Chairman of the Confederated
T{ibes of the Lower Rogue. I am honored to represent the Chetco and Tututni peo-
ples.

We have concerns with S. 908 and how it will impact our restoration efforts.

The members of the Confederated Tribes of the Lower Rogue are the descendants
of the Chetco and Tututni Indians who resided in southwestern Oregon since time
immemorial. After disease and violent clashes with invading settlers decimated SW
Oregon’s tribes, the surviving Indians were forcibly removed north to the “Coast
Reservation” in the mid-1850s. Some Chetco and Tututni hid to avoid to the bounty
hunters who tracked us, or escaped the reservation and came back when it was safe
to do so. These resilient Indians—the ancestors of our Tribe’s current members—
remained in our traditional homelands.

The Federal Government has acknowledged our tribal existence since at least the
1850s, as evidenced by treaties signed with our ancestors in 1851 and 1855.

In 1954, the Federal Government terminated its relationship with the Chetco and
Tututni, along with almost sixty other Western Oregon tribes and bands. By the
1970s, tribal termination had been discredited and was no longer federal policy, and
between 1977 and 1989, Congress restored federal recognition to six terminated Or-
egon tribes: Confederated Tribes of Siletz; Confederated Tribes of the Grand Ronde
Community of Oregon; Klamath Tribes; Cow Creek Band of Umpqua Indians; Con-
fedgrated Tribes of the Coos, Lower Umpqua and Siuslaw Indians; and Coquille
Tribe.

We have been pursuing our goal of restoring federal recognition of our Tribe for
over sixteen years. While we struggle to obtain the political support needed to intro-
duce a restoration bill, the Confederated Tribes of the Lower Rogue are organized
asla non-profit 501(c)(3) organization and work tirelessly to preserve our history and
culture.

For these reasons, we urge the Committee not to proceed with further consider-
ation of S. 908 until the issues affecting our concerns for clarifying our Tribe’s Fed-
eral status can be identified and resolved.

O
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