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AGRICULTURAL GUESTWORKER ACT

THURSDAY, MAY 16, 2013

HoOUSE OF REPRESENTATIVES
SUBCOMMITTEE ON IMMIGRATION AND BORDER SECURITY
COMMITTEE ON THE JUDICIARY
Washington, DC.

The Subcommittee met, pursuant to call, at 12:30 p.m., in room
2141, Rayburn House Office Building, the Honorable Trey Gowdy
(Chairman of the Subcommittee) presiding.

Present: Representatives Gowdy, Goodlatte, King, Holding,
Lofgren, Jackson Lee, Gutierrez, and Garcia.

Staff Present: (Majority) George Fishman, Chief Counsel; Steph-
anie Gadbois, Counsel; Graham Owens, Clerk; and (Minority)
David Shahoulian, Minority Counsel.

Mr. GowDy. Good afternoon. I apologize to everyone in the audi-
ence and especially my colleagues for having another vote in an-
other Committee. But we are here because the Subcommittee on
Immigration and Border Security will have a hearing on H.R. 1773,
which is the “Agricultural Guestworker Act.”

And the Committee will come to order.

Welcome, again, to all of our witnesses.

I will recognize myself for an opening statement and then the
Ranking Member, Ms. Lofgren.

So we are now here to begin our consideration of this H.R. 1773,
the “Agricultural Guestworker Act.” This legislation will provide
American farmers with what they have asked for, needed, and de-
served for many years: a workable and fair guestworker program
to help them grow and harvest our food. Of course, this benefits
each of us.

I congratulate Chairman Goodlatte for introducing this legisla-
tion. I thank my colleagues on both sides of the aisle who have in-
formed and instructed my understanding of these issues. And I es-
pecially thank the farmers and others in the agricultural industry
for helping me understand the challenges they face in meeting this
issue of national significance.

We would all do well to place ourselves in the shoes of farmers,
because we sometimes lose track of what it takes for growers to ac-
tually put this bounty on the world’s tables. We lose track of what
it takes for them to give us the safest, most efficient, most reliable
agricultural system in the world.

For those crops that are labor-intensive, especially at harvest
time, hard labor is critical. At our February hearing on agricultural
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guestworker programs, I asked why H-2A program was so under-
utilized. I noted that, in the eyes of many farmers, the program
seems designed to fail. It is cumbersome and full of red tape. Grow-
ers have to pay wages far above the locally prevailing wage, put-
ting them at a competitive disadvantage against growers who use
unlawful labor.

Growers are subject to onerous rules, such as the 50 percent rule,
which requires them to hire any domestic workers who show up
even after they have unsuccessfully recruited for U.S. workers and
their H-2A workers have started working. Under the H-2A pro-
gram, growers can’t get workers in time to meet needs dictated by
the weather. And then the final indignity: Growers are constantly
subjected to litigation by those who don’t think the H-2A program
should even exist.

Growers need a fair, workable guestworker program that gives
them access to the workers they need when they need them at a
fair wage and with reasonable conditions. They need a partner in
the Federal Government, not an adversary. Such a program will
benefit not only farmers but also American farmworkers. If growers
can’t use a program because it is too cumbersome, none of its work-
ers’ protections will benefit any actual workers.

H.R. 1773, the Agricultural Guestworker Act, jettisons the dys-
functional features of the H-2A program and creates a new H-2C
agricultural guestworker program that successfully meets the
needs laid out.

This bill contains a streamlined petition process based on the H-
1B program and allows growers to hire guestworkers at will once
E-Verify has been made mandatory. The bill puts the Department
of Agriculture in charge of H-2C. The bill requires growers pay
guestworkers the local prevailing market-based wage. It does not
require growers to additionally provide free housing or inter-
national travel reimbursements to guestworkers.

In order to discourage vexatious, frivolous, and abusive litigation
against growers, the bill allows growers and guestworkers to agree
to binding arbitration and mediation of grievances. It also provides
H-2C workers are not eligible for taxpayer-funded lawyers under
the Legal Services Corporation Act.

In order to prevent a labor force shock, the bill allows illegal im-
migrants to participate in the H-2C program, just as can any other
foreign national, so long as they abide by the terms and conditions
of the program.

I look forward to hearing today’s witnesses and learning how
H.R. 1773 would benefit them.

I now recognize the gentlelady from California, the Ranking
Member, Ms. Lofgren.

[The bill, H.R. 1773, follows:]
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To create a nonimmigrant H-2C work visa program for agricultural workers,
and for other purposes.

IN TIIE ITOUSE OF REPRESENTATIVES

APRIL 26, 2013

Mr. GooODLATTE (for himself, Mr. SMITH of Texas, Mr. GowDy, Mr.
FArRENTHOLD, Mr. WESTMORELAND, Mr. POE of Texas, Mr. TTOLDING,
Mr. PETERSON, and Mr. HURT) introduced the following bill; which was
referred to the Committee on the Judiciary, and in addition to the Com-
mittees on Education and the Workforee and Ways and Means, for a pe-
riod 1o be subsequently determined by the Speaker, in each case for con-
sideration of such provisions as fall within the jurisdiction of the com-
millee concerned

A BILL

To ereate a nonimmigrant 11-2C work visa program for

agricultural workers, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.

4 This Act may be cited as—

5 (1) the “Agricultural Guestworker Act”’; or

6 (2) the “AG Aet”.
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SEC. 2. H-2C TEMPORARY AGRICULTURAL WORK VISA PRO-
GRAM.
(a) IN GENERAL.—Section 101(a)(15)(H) of the Im-
migration and Nationality Act (8 U.S.C. 1101(a)(15)(11))

IS e

is amended by striking “; or (1) and inserting , or (¢)
having a residence in a foreign country which he has no
mtention of abandoning who is coming temporarily to the
United States to perform agricultural labor or services; or
(111)”.

(b) DEFINITION.—Section 101(a) of such Act (8
U.S.C. 1101(a)) is amended by adding at the end the fol-
lowing:

“(b3) The term ‘agricultural labor or services’ has
the meaning given such term by the Secretary of Agri-
culture in regulations and includes agrieultural labor as
defined in section 3121(g) of the Internal Revenue Code
of 1986, agriculture as defined in section 3(f) of the Fair
Labor Standards Act of 1938 (29 U.S.C. 203(1)), the han-
dhng, planting, drying, packing, packaging, processing,
freezing, or grading prior to delivery for storage of any
agricultural or horticultural commodity in its unmanufac-
tured state, all activities required for the preparation,
processing or manufacturing of a product of agriculture
(as such term is defined in such section 3(f)) for further
distribution, and activities similar to all the foregoing as
they relate to fish or shellfish in aquaculture facilities.”.

<HR 1773 IH
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SEC. 3. ADMISSION OF TEMPORARY H-2C WORKERS.
(a) PROCEDURE FOR ADMISSION.—Chapter 2 of title
II of the Immigration and Nationality Act (8 U.8.C. 1181
ct seq.) 18 amended by inserting after seetion 218 the fol-
lowing:
“SEC. 218A. ADMISSION OF TEMPORARY H-2C WORKERS.
“({a) DEFINITIONS.—In this section and section
218B:

“(1) AREA OF EMPLOYMENT.—The term ‘area
of employment’ means the area within normal com-
muting distance of the worksite or physical location
where the work of the H-2C worker is or will be
performed. If such work site or location is within a
Metropolitan Statistical Area, any place within such
area shall be considered to be within the area of em-
ployment.

“(2) Dispracu.

The term ‘displace’ means to
lay off a worker from a job that is essentially equiv-
alent to the job for which an II-2C worker is
sought. A job shall not be considered to be ‘essen-
tially equivalent’ to another job unless the job—
“(A) involves essentially the same respon-
sihilities as such other job;
“(B) was held by a United States worker
with substantially equivalent qualifications and
experience; and

«HR 1773 IH
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“(C) is located in the same area of employ-
ment as the other job.

“(3) ELIGIBLE INDIVIDUAL.—The term ‘eligible
individual” means an individual who is not an unau-
thorized alien (as defined in section 274A(h)(3))
with respect to the employment of the individual.

“(4) EMPLOYER.—The term ‘emplover’ means
an employer who hires workers to perform agricul-
tural emplovment.

“(5) H=2C workKrr.—The term ‘H-2C worker’
means a nonimmigrant described in  section
101(a)(15)(H) (1) ().

“(6) LAY OFF.—

“(A) IN guNERAL—The term ‘lay off'—
“(1) means to cause a worker’s loss of
employment, other than through a dis-
charge for inadequate performance, viola-
tion of workplace rules, cause, voluntary
departure, voluntary retirement, or the ex-
piration of a grant or contract (other than
a temporary employment contract entered
into in order to evade a condition described
in paragraph (3) of subsection (b)); and
“(i1) does not include any situation in

which the worker i1s offered, as an alter-

«HR 1773 IH
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native to such loss of employment, a simi-
lar employment opportunity with the same
employer (or, in the case of a placement of
a worker with another employer under sub-
section (b)(7), with either employer de-
scribed in such subsection) at equivalent or
higher compensation and benefits than the
position from which the employee was dis-
charged, regardless of whether or not the
emplovee accepts the offer.
“(B) CONSTRUCTION.—Nothing in this
paragraph is intended to limit an employee’s
rights under a collective bargaining agreement

or other employment contract.

“(7) PREVAILING WAGE.—The term ‘prevailing
wage’ means the wage rate paid to workers in the
same occupation in the area of employment as com-
puted pursuant to section 212(p).
“(8) UNITED STATES WORKER.—The term
‘United States worker’ means any worker who is—
“(A) a citizen or national of the United
States; or
“(B) an alien who is lawfully admitted for
permanent residence, is admitted as a refugee

under section 207, is granted asylum under sec-

«HR 1773 IH
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tion 208, or is an immigrant otherwise author-
ized, by this Act or by the Secretary of Home-
land Security, to be employed.

“(b) PETITION.—An employer, or an association act-
ng as an agent or joint employer for its members, that
seeks the admission into the United States of an H-2C
worker shall file with the Secretary of Agriculture a peti-
tion attesting to the following:

“(1) TEMPORARY WORK OR SERVICES.—

“(A) IN GENERAL.

The employer is seek-
ing to employ a specific number of agricultural
workers on a temporary basis and will provide
compensation to such workers at a specified
wage rate.

“(B) DEFINITION.—For purposes of this
paragraph, a worker is employed on a tem-
porary basis if the employer intends to employ
the worker for no longer than 18 months (ex-
cept for sheepherders) during any contract pe-
riod.

“(2) BENEFITS, WAGES, AND WORKING CONDI-
TIONS.—The emplover will provide, at a minimum,
the benefits, wages, and working conditions required
by subsection (k) to all workers employed in the jobs

for which the H-2C worker is sought and to all

<HR 1773 IH
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other temporary workers in the same occupation at
the place of employment.

“(3) NONDISPLACEMENT OF UNITED STATES

WORKERS.—The employer did not displace and will
not displace a United States worker employed by the
employer during the period of employment of the H-
2C worker and during the 30-day period imme-
diately preceding such period of employment in the
oceupation at the place of employment for which the
employer seeks approval to employ H-2C workers.
“(4) RECRUITMENT.—

“(A) IN geNERrRAL.—The employer—

“(1) conducted adequate recruitment
in the area of intended employment before
filing the attestation; and

“(11) was unsuccessful in locating a
qualified United States worker for the job
opportunity for which the H-2C worker is
sought.

“(B) OTHER REQUIREMENTS.—The re-
cruitment requirement under subparagraph (A)
is satisfied if the employer places a local job
order with the State workforce agency serving
the local area where the work will be performed,

except that nothing in this subparagraph shall

«HR 1773 IH
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require the employer to file an interstate job
order under section 653 of title 20, Code of
I'ederal Regulations. The State workforce agen-
¢y shall post the job order on its official agency
website for a mimimum of 30 days and not later
than 3 days after receipt using the employment
statisties system authorized under section 15 of
the Wagner-Peyser Act (29 U.8.C. 491-2). The
Secretary of Liabor shall include links to the of-
ficial Web sites of all State workforce agencies
on a single webpage of the official Web site of
the Department of Tiabor.

“(C) END OF RECRUITMENT REQUIRE-
MENT.—The requirement to recruit United
States workers shall terminate on the first day
that work begins for the 11I-2C worker.

“(5) OFFERS TO UNITED STATES WORKERS.—

The employer has offered or will offer the job for
which the H-2C worker is sought to any eligible

United States worker who—

“(A) applies;
“(B) 18 qualified for the job; and
“(C) will be available at the time and place

of need.

«HR 1773 IH
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This requirement shall not apply to a United States
worker who applies for the job on or after the first
day that work begins for the H-2C worker.

“{6) PROVISION OF INSURANCE.—If the job for
which the H-2C worker is sought is not covered by
State workers” compensation law, the employer will
provide, at no cost to the worker unless State law
provides otherwise, insurance covering njury and
disease arising out of, and in the course of, the
worker’s employment, which will provide benefits at
least equal to those provided under the State work-
ers compensation law for comparable employment.

“(7) REQUIREMENTS FOR PLACEMEXNT OF H-2C

WORKERS  WITH OTHER BMPLOYERS.—A non-

immigrant who is admitted into the United States as
an II-2C worker may be transferred to another cm-
ployer that has filed a petition under this subsection
and 1s in compliance with this section.

“(8) STRIKE OR LOCKOUT.—There is not a
strike or lockout in the course of a labor dispute
which, under regulations promulgated by the Sec-
retary of Agriculture, precludes the hiring of H-2C
workers.

“(9) PrREVIOUS VIOLATIONS.—The employer

has not, during the previous two-year period, em-

«HR 1773 IH
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ployed H-2C workers and knowingly violated a ma-

terial term or condition of approval with respect to

the employment of domestic or nommmigrant work-
ers, as determined by the Secretary of Agriculture
after notice and opportunity for a hearing.

“(e¢) PuBLIC EXAMINATION.—Not later than 1 work-
ing day after the date on which a petition under this sec-
tion 1s filed, the employer shall make a copy of each such
petition available for public examination, at the employer’s
prineipal place of business or worksite.

“(d) List.—

“(1) INn aeNErRAL—The Secretary of Agri-
culture shall maintain a list of the petitions filed
under subsection (b), whieh shall—
“(A) be sorted by employver; and
“(B) melude the number of 1I-2C workers
sought, the wage rate, the period of intended
employment, and the date of need for each
alien.

“(2) AvArLaBILITY.—The Secretary of Agri-
culture shall make the list available for public exam-
ination.

“(e) PETITIONING FOR ADMISSION,—
“(1) CONSIDERATION OF PETITIONS.—For peti-

tions filed and considered under subsection (h)—

«HR 1773 IH
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“{A) the Secretary of Agriculture may not
require such petition to be filed more than 28
calendar days before the first date the employer
requires the labor or services of the H-2C
worlker;

“(B) unless the Secretary of Agriculture
determines that the petition is incomplete or ob-
viously inaccurate, the Secretary, not later than
10 business days after the date on which such
petition was filed, shall either approve or reject
the petition and provide the petitioner with no-
tice of such action by means ensuring same or
next day delivery; and

“(C) if the Secretary determines that the
petition 1is incomplete or obviously inaccurate,
the Sceretary shall—

“(1) within 5 business days of’ receipt
of the petition, notify the petitioner of the
deficiencies to be corrected by means en-
suring same or next day delivery; and

“(i1) within 10 business days of re-
ceipt of the corrected petition, approve or
deny the petition and provide the petitioner
with notice of such action by means ensur-

ing same or next day delivery.

«HR 1773 IH
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“(2) PETITION AGREEMENTS,—By filing an H-
2C petition, a petitioner and each employer consents
to allow access to the site where the labor is being
performed to the Department of Agriculture and the
Department of Homeland Security for the purpose
of investigations to determine compliance with H-2C
requirements and the immigration laws. Notwith-
standing any other provision of law, the Depart-
ments of Agriculture and Homeland Security cannot
delegate their compliance functions to other agencies

or Departments.

“(f) ROLIES OFF AGRICUL/TURAL ASSOCIATIONS.
“(1) PERMITTING FILING BY AGRICULTURAL

ASSOCIATIONS.

A petition under subsection (b) to
hire an alien as a temporary agricultural worker
may be filed by an association of agricultural em-
ployers which use agricultural services.

“(2) TREATMENT OF ASSOCIATIONS ACTING AS

EMPLOYERS.

If an association is a joint emplover
of temporary agricultural workers, such workers may
be transferred among its members to perform agri-
cultural services of a temporary nature for which the
petition was approved.

“(3) TREATMENT OF VIOLATIONS.—

«HR 1773 IH
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“(A) INDIVIDUAL MEMBER.—If an indi-
vidual member of a joiut employer association
violates any condition for approval with respect
to the member’s petition, the Secretary of Agri-
culture shall consider as an employer for pur-
poses of subsection (b)(9) and invoke penalties
pursuant to subsection (i) against only that
member of the association unless the Secretary
of Agriculture determines that the association
or other member participated in, had knowledge
of, or had reason to know of the violation.

“(B) ASSOCIATION OIF AGRICUL/TURAL M-
PLOYERS.—If an assocation representing agri-
cultural employers as a joint employer violates
any condition for approval with respect to the
association’s petition, the Scerctary of Agri-
culture shall consider as an employer for pur-
poses of subsection (b)(9) and invoke penalties
pursuant to subsection (i) against only the as-
sociation and not any individual member of the
association, unless the Secretary determines
that the member participated in, had knowledge

of, or had reason to know of the violation.

«HR 1773 IH
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1 “(g) EXPEDITED ADMINISTRATIVE APPEALS.—The
2 Secretary of Agriculture shall promulgate regulations to
3 provide for an expedited procedure—
4 “(1) for the review of a denial of a petition
5 under this section by the Secretary; or
6 “(2) at the petitioner’s request, for a de novo
7 administrative hearing at which new evidence may
8 be introduced.
9 “(h) MISCELLANEOUS PROVISIONS.—
10 “(1) ENDORSEMENT O DOCUMENTS.—The
11 Secretary of Homeland Security shall provide for the
12 endorsement, of entry and exit documents of H-2C
13 workers as may be necessary to carry out this sec-
14 tion and to provide notice for purposes of section
15 274A.
16 “(2) FEES.
17 “(A) IN GENERAL.—The Secretary of Ag-
18 riculture shall require, as a condition of approv-
19 ing the petition, the payment of a fee, in ac-
20 cordance with subparagraph (B), to recover the
21 reasonable cost of processing petitions filed by
22 emplovers or associations of employers seeking
23 H-2C workers for jobs of a temporary or sea-
24 sonal nature, but may not require the payment
25 of such fees to recover the costs of processing

«HR 1773 IH
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petitions filed by employers or associations of
emplovers seeking H-2C workers for jobs not of
a temporary or seasonal nature.
“(B) FEE BY TYPE OF EMPLOYEE.—

“(i) SINGLE EMPLOYER.—An em-
plover whose petition for temporary alien
agricultural workers is approved shall, for
each approved petition, pay a fee that—

“(I) subject to subclause (II), is
equal to $100 plus $10 for each ap-
proved H-2C worker; and

“(IT) does not exceed $1,000.
“(11) ASSOCIATION.—Kach employer-

member of a joint employer association
whose petition tor H-2C workers is ap-
proved shall, for cach such approved peti-
tion, pay a fee that—

“(I) subject to subclause (II), is
equal to $100 plus $10 for each ap-
proved H-2C worker; and

“(II) does not exceed $1,000.
“(i1) LIMITATION ON ASSOCIATION

FEES.—A joint employer association under
clause (11) shall not be charged a separate

fee.

<HR 1773 IH
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“(C) METHOD OF PAYMENT.—The fees
collected under this paragraph shall be paid by
check or money order to the Department of Ag-
riculture. In the case of employers of H-2C
workers that are members of a joint emplover
association petitioning on their behalf, the ag-
gregate fees for all employers of H-2C workers
under the petition may be paid by 1 check or

money order.

“(1) ENFORCEMENT.—

“(1) INVESTIGATIONS AND AUDITS.—The Sec-
retary of Agriculture shall be responsible for con-
ducting investigations and random audits of employ-
ers to ensure compliance with the requirements of
the H-2C program. All monetary fines levied against
violating cmployers shall be paid to the Department
of Agriculture and used to enhance the Department
of Agriculture’s investigatory and auditing power.

“(2) FAILURE TO MEET CONDITIONS—If the
Secretary of Agriculture finds, after notice and op-
portunity for a hearing, a failure to meet a condition
of subsection (b), or a material misrepresentation of
fact in a petition under subsection (b), the Sec-

retary-
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“(A) may impose such other administrative
remedies (including eivil money penalties in an
amount not to exceed $1,000 per violation) as
the Secretary determines to be appropriate; and
“(B) may disqualify the employer from the

employment of H-2C workers for a period of 1

vear.

“(3) PENALTIES FOR WILLFUL FAILURE.—If
the Secretary of Agriculture finds, after notice and
opportunity for a hearmg, a willful failure to meet
a material condition of subsection (b), or a willful
misrepresentation of a material fact in a petition

under subsection (b), the Secretary:

“(A) may impose such other administrative
remedies (including eivil money penalties in an
amount not to cxeced $5,000 per violation) as
the Secretary determines to be appropriate;

“(B) may disqualify the employer from the
employment of H-2C workers for a period of 2
years;

“(C) may, for a subsequent violation not
arising out of the prior incident, disqualify the
employer from the employment of H-2C work-

ers for a period of 5 years; and
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“(D) may, for a subsequent violation not
arising out of the prior wmcident, permanently
disqualify the employer from the employment of
H-2C workers.
“(4) DPENALTIES FOR DISPLACEMENT OF

UNITED STATES WORKERS.

If the Secretary of Ag-
riculture finds, after notice and opportunity for a
hearing, a willful failure to meet a material condition
of subsection (b) or a willful misrepresentation of a
material fact in a petition under subsection (b), in
the course of which failure or misrepresentation the
employer displaced a United States worker employed
by the employer during the period of emplovment of
the H-2C worker or during the 30-day period pre-
ceding such period of employment, the Secretary—
“(A) may impose such other administrative
remedies (including ¢ivil money penalties in an
amount not to exceed $15,000 per violation) as
the Secretary determines to be appropriate;
“(B) may disqualify the employer from the
employment of H-2C workers for a period of 5
vears; and
“(C) may, for a second violation, perma-
nently disqualify the employer from the employ-

ment of H-2C workers.
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1 “(3) FAtLure To I’AYy WAGES OrR REQUIRED BENE-
2 FITS.—
3 “(1) ASSESSMENT.—If the Secretary of Agri-
4 culture finds, after notice and opportumty for a
5 hearing, that the employer has failed to provide the
6 benefits, wages, and working conditions attested by
7 the employer under subsection (b), the Secretary
8 shall assess payment of back wages, or such other
9 required benefits, due any United States worker or
10 H-2C worker employed by the employer in the spe-
11 cific employment in question.
12 “(2) AmMounT.—The back wages or other re-
13 quired benefits described in paragraph (1)—
14 “(A) shall be equal to the difference be-
15 tween the amount that should have been paid
16 and the amount that was paid to such worker;
17 and
18 “(B) shall be distributed to the worker to
19 whom such wages or benefits are due.
20 “(k) MINIMUM WAGES, BENEFITS, AND WORKING
21 COXDITIONS.
22 “(1) PREFERENTIAL TREATMENT OF ALIENS
23 PROINBITED.—
24 “(A) IN GENERAL.—Each employer seek-
25 ing to hire United States workers shall offer
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such workers not less than the same benefits,
wages, and working conditions that the em-
ployer is offering, intends to offer, or will pro-
vide to H-2C workers. No job offer may impose
on United States workers any restrictions or
obligations which will not be imposed on the
employer’s H-2C workers.

“(B) INTERPRETATION.—Every interpreta-
tion and determination made under this section
or under any other law, regulation, or interpre-
tative provision regarding the nature, scope,
and timing of the provision of these and any
other benefits, wages, and other terms and con-
ditions of employment shall be made so that—

“(1) the services of workers to their
cemployers and the employment opportuni-
ties afforded to workers by the employers,
including those employment opportunities

that require United States workers or H—

2C workers to travel or relocate in order to

accept or perform employment—
“(I) mutually benefit such work-
ers, as well as their families, and em-

ployers; and
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“(II) principally benefit neither
employer nor employee; and
“(i1) employment opportunities within
the TUnited States benefit the TUnited

States economy.

“(2) REQUIRED WAGES,

“(A) Ix GgENERAL.—Each employer peti-
tioning for workers under subsection (b) shall
pay not less than the greater of—

“(i) the prevailing wage level for the
occupational classification in the area of
employment; or

“(ii) the applicable Federal, State, or
local mimimum wage, whichever is greatest.
“(B) SPECIAL RULE.—An ewmployer can

utilize a picee rate or other alternative wage
payment system as long as the employer guar-
antees each worker a wage rate that equals or
exceeds the amount required under subpara-
eraph (A).

“(3) EMPLOYMENT (GUARANTEE.

“(A) IN GENERAL.—
“(i) REQUIREMENT.—HKach employer
petitioning for workers under subsection

{b) shall guarantee to offer the worker em-
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ployment for the hourly equivalent of not
less than 50 percent of the work hours
during the total anticipated period of em-
ployment, beginning with the first work
day after the arrival of the worker at the
place of employment and ending on the ex-
piration date specified in the job offer.

“(n1) FAILURE TO MEET GUAR-
ANTEE.—If the employer affords the
United States worker or the H-2C worker
less employment than that required under
this subparagraph, the employer shall pay
such worker the amount which the worker
would have earned if the worker had
worked for the guaranteed number of
hours.

“(i1) PERIOD OF EMPLOYMENT.—For
purposes of this subparagraph, the term
‘period of employment’” means the total
number of anticipated work hours and
workdays deserihed in the job offer and
shall exclude the worker’s Sabbath and
Federal holidays.

“(B) CALCULATION OF HOURS.—Any

hours which the worker fails to work, up to a
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maximum of the number of hours specified in
the job offer for a work day, when the worker
has been offered an opportunity to do so, and
all hours of work actually performed (including
voluntary work in excess of the number of
hours specified in the job offer in a work day,
on the worker’'s Sabbath, or on Federal holi-
days) may be counted by the employer in calcu-
lating whether the period of guaranteed employ-
ment has bheen met.

“(C) LaraTioN.—If the worker volun-
tarily abandons employment before the end of
the contract period, or is terminated for cause,
the worker is not entitled to the 50 percent
guarantee described in subparagraph (A).

(D) TERMINATION OF EMPLOYMENT.—

“(1) IN GENERAL.—If, before the expi-
ration of the period of employment speci-
fied in the job offer, the services of the
worker are no longer required due to any
form of natural disaster, including flood,
hurricane,  freeze, earthquake, fire,
drought, plant or ammal disease, pest in-
festation, regulatory action, or any other

reason beyond the control of the employer
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before the employment guarantee in sub-
paragraph (A) is fulfilled, the employer
may terminate the worker’s employment.

“(n) BEQUIREMENTS.—If a worker’s

employment is terminated under clause (i),
the employer shall—

“(I) fulfill the employment guar-
antee in subparagraph (A) for the
work days that have elapsed during
the period beginning on the first work
day after the arrival of the worker
and ending on the date on which such
employment is terminated;

“(IT) make efforts to transfer the
United States worker to other com-
parable cmployment aceeptable to the
worker; and

“(III) not later than 24 hours
after termination, notify (or have an
assoclation acting as an agent for the
employer notify) the Secretary of
Homeland Security of such termi-

nation.

“(1) PERIOD OF ADMISSION,—
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“(1) INn GENERAL.—An H-2C worker shall be
admitted for a period of employment, not to exceed
18 months (or 36 months as provided in subsection
(0)(3)(A) for a worker employed in a job that is not
of a temporary or seasonal nature), and except for

sheepherders, that includes—
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“(A) a period of not more than 7 days
prior to the beginning of the period of employ-
ment for the purpose of travel to the work site;
and

“(B) a period of not more than 14 days
following the period of employment for the pur-
pose of departure or a period of not more than
30 days following the period of employment for
the purpose of seeking a subsequent offer of
cmployment by an employer pursuant to a peti-
tion under this section (or pursuant to at-will
employment pursuant to section 218B during
such time as that section is in effect). An H—
2C worker who does not depart within these pe-
riods will be considered to have failed to main-
tain nonimmigrant status as an H-2C worker
and shall be subject to removal under section
237(a)(1)(C)(1). Such alien shall be considered

to be inadmissible pursuant to section
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212(a)(9)(B)(1) for having been unlawfully
present, with the ahien considered to have been
unlawfully present for 180 days as of the 15th
day following the period of employment for the
purpose of departure or as of the 31st day fol-
lowing the period of employment for the pur-
pose of seeking a subsequent offer of employ-
ment where the alien has not found at-will em-
ployment with a registered agricultural em-
ployer pursuant to section 218B or employment

pursuant to this section.

“(2) EMPLOYMENT LIMITATION.—An alien may
not be employed during the 14-day period described
in paragraph (1){(B) except in the employment for
which the alien 1s otherwise authorized.

“(m) ABANDONMENT OF EMPLOYMENT.—

“(1) IN GENERAL.—An alien admitted or pro-
vided status under section 101(a)(15)(H)(11)(c) who
abandons the employment which was the basis for
such admission or status—

“(A) shall have failed to maintain non-
immigrant status as an H-2C worker,

“(B) shall depart the United States or be
subject to removal under section

237(a)(1)(C)Y(G); and
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“(C) shall be considered to be inadmissible
pursuant to section 212(a)(9)}(B)(i) for having
been unlawfully present, with the alien consid-
ered to have been unlawfully present for 180
days as of the 15th day following the date of

the abandonment of employment.

“(2) REPORT BY EMPLOYER.—Not later than
24 hours after an employer learns of the abandon-
ment of employment by an H-2C worker, the em-
ployer or association acting as an agent for the em-
ployer, shall notify the Secretary of Homeland Secu-
rity of such abandonment.

“(3) REMOvAL.—The Secretary of Homeland
Seeurity shall promptly remove from the United
States any H-2C worker who violates any term or
condition of the worker’s nonimmigrant status.

“(4) VOLUNTARY TERMINATION —Notwith-
standing paragraph (1), an alien may voluntarily
terminate the alien’s employment if the alien
promptly departs the United States upon termi-
nation of such employment. An alien who voluntarily
terminates the alien’s employment and who does not
depart within 14 days shall be considered to have
failed to maintain nonimmigrant status as an H-2C

worker and shall be subject to removal under section

sHR 1773 IH
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237(a)(1)(C)(1). Such alien shall be considered to be
inadmissible pursuant to section 212(a)(9)(B)(1) for
having been unlawfully present, with the alien con-
sidered to have been unlawfully present for 180 days
as of the 15th day following the voluntary termi-
nation of employment.

“(n) REPLACEMEXNT OF ALIEN.—An employer may
designate an eligible alien to replace an H-2(' worker who
abandons employment notwithstanding the numerical limi-
tation found in seetion 214(2)(1)(C).

“(0) EXTENSION OF STAY OF H-2C WORKERS IN

THIE UNITED STATES.

“(1) EXTENSION OF STAY.—If an employer
seeks approval to employ an H-2C worker who is
lawtully present i the United States, the petition
filed by the employer or an association pursuant to
subsection (b} shall request an extension of the
alien’s stay and, if applicable, a change in the alien’s
employment.

“(2) WORK AUTHORIZATION UPON FILING PE-
TITION FOR EXTENSION OF STAY.—

“(A) IN GENERAL.—An alien who is law-
fully present in the United States on the date
of the filing of a petition to extend the stay of

the alien may commence or continue the em-

<HR 1773 IH



O O 00 0 N Ut s W N e

[\ [\ [\ [\ [\ b bt p— et [ st — J— — — —
U = Y] (3] — ] \O oo ~J N wn £ w2 [\ —_

29

ployment described in a petition under para-
graph (1) until and unless the petition is de-
nied. The employer shall provide a copy of the
employer’s petition for extension of stay to the
alien. The alien shall keep the petition with the
alien’s identification and employment eligibility
document, as evidence that the petition has
been filed and that the alien is authorized to
work in the United States.

“(B) EMPLOYMENT BLIGIBILITY DOCU-
MENT.—Upon approval of a petition for an ex-
tension of stay or change in the alien’s author-
ized employment, the Secretary of Homeland
Security shall provide a new or updated employ-
ment eligibility document to the alien indicating
the new validity date, after which the alien is
not required to retain a copy of the petition.

“(C) FILE DEFINED.—In this paragraph,
the term ‘file’ means sending the petition by
certified mail via the United States Postal Serv-
ice, return receipt requested, or delivering by
guaranteed commercial delivery which will pro-
vide the employver with a documented acknowl-
edgment of the date of receipt of the petition

for an extension of stay.
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“(3) LIMITATION ON AN INDIVIDUAL’S STAY IN

STATUS.—

“(A) MaxmmuMm PERIOD.—The maximum
continuous period of authorized status as an
H-2C worker (including any extensions) is 18
months for a worker employed in a job that is
of a temporary or seasonal nature. For an H-
2 worker employed in a job that is not of a
temporary or seasonal nature, the initial max-
imum continuous period of authorized status is
36 months and subsequent maximum contin-
uous periods of authorized status are 18
months. There 1s no maximum continuous pe-
riod of authorized status for a sheepherder.

“(B) REQUIREMENT TO REMAIN OUTSIDE

THE UNITED STATES.—In the casce of an alien

outside the United States who was employed in
a job of a temporary or seasonal nature pursu-
ant to section 101(a)(156)(H)(i1){¢) whose period
of authorized status as an H-2C worker (in-
cluding any extensions) has expired, the alien
may not again be admitted to the United States
as an H-2C worker unless the alien has re-
mained outside the United States for a contin-

uous period equal to at least Y6 the duration of
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the alien’s previous period of authorized status
as an H-2C worker. For an alien outside the
United States whe was employed in a job not
of a temporary or seasonal nature pursuant to
section 101(a)(15)(H)(i1)(e¢) whose period of au-
thorized status as an H-2C worker (including
any extensions) has expired, the alien may not
again be admitted to the United States as an
H-2C worker unless the alien has remained
ontside the United States for a continuous pe-
riod equal to at least the lesser of % the dura-
tion of the alien’s previous period of authorized
status as an H-2C worker or 3 months. There
18 no requirement to remain outside the United

States for sheepherders.

“(p) ADJUSTMENT OF STATUS.—Notwithstanding

any other provision of law, an alien who i1s unlawfully

present in the United States on April 25, 2013, is eligible
to adjust status to that of an H-2C worker.

“(q) TrUST IF'UND TO ASSURE WORKER RETURN.—

“(1) ESTABLISIIMENT.—There is established in

the Treasury of the United States a trust fund (in

this section referred to as the ‘Trust Fund’) for the

purpose of providing a monetary incentive for H-2C
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workers to return to their country of origin upon ex-
piration of their visas.
“{2) WITHHOLDING OF WAGES; PAYMENT INTO
TIIE TRUST FUND.—
“(A) IN GENERAL.—Notwithstanding the
Fair Labor Standards Act of 1938 (29 U.S.C.
201 et seq.), all employers of H-2C workers
shall withhold from the wages of the workers an
amount equivalent to 10 percent of the wages
of each worker and pay such withheld amount
into the Trust Fund.
“(B) JOBS THAT ARE NOT O A TEM-
PORARY OR SEASONAL NATURE.—Employers of
H-2C workers employed in jobs that are not of
a temporary or seasonal nature shall pay into
the Trust Fund an amount equivalent to the
Federal tax on the wages paid to H-2C workers
that the employer would be obligated to pay
under chapters 21 and 23 of the Internal Rev-
enue Code of 1986 had the H-2C workers been
subject to such chapters.
Amounts withheld under this paragraph shall be
maintained in such interest bearing account with
such a financial institution as the Secretary of Agri-

culture shall specify.
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“(3) DISTRIBUTION OF FUNDS.—Amounts paid
into the Trust Fund on behalf of an H-2C worker,
and held pursuant to paragraph (2)(A) and interest
earned thereon, shall be paid by the Secretary of
State to the worker if—

“(A) the worker applies to the Secretary of
State (or the designee of such Secretary) for
payment within 30 days of the expiration of the
alien’s last authorized stay in the United States
as an H-2C worker at a United States embassy
or consulate in the worker’s home country;

“(B) in such application the worker estah-
lishes that the worker has complied with the
terms and conditions of the H-2C program;
and

“(C) 1 eonncetion with the application,
the H-2C worker confirms their identity.

“(4) ADMINISTRATIVE EXPENSES.—The
amounts pald into the Trust Fund and held pursu-
ant to paragraph (2)(B), and interest earned there-
on, shall be paid to the Secretary of State, the Sec-
retary of Agriculture, and the Secretary of Home-
land Security in amounts equivalent to the expenses

incurred by such officials in the administration of
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the H-2C program not reimbursed pursuant to sub-
section (h)(2) or section 218B(b).
“(r) INVESTMENT OF TRUST FUND.—

“(1) IN GENERAL.—It shall be the duty of the
Secretary of the Treasury to invest such portion of
the Trust Fund as is not, in the Secretary’s judg-
ment, required to meet current withdrawals. Such
investments may be made only in interest-bearing
obligations of the United States or in obligations
guaranteed as to both prineipal and interest by the
United States. For such purpose, such obligations
may he acquired—

“(A) on original issue at the price; or

“(B) by purchase of outstanding obliga-

tions at the market price.

The purposes for which obligations of the Umted
States may be issued under chapter 31 of title 31,
United States Code, are hereby extended to author-
ize the issuance at par of special obligations exclu-
sively to the Trust Iund. Such special obligations
shall bear interest at a rate equal to the average
rate of interest, computed as to the end of the cal-
endar month next preceding the date of such issue,
borne by all marketable interest-bearing obligations

of the United States then forming a part of the pub-
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lic debt, except that where such average rate is not
a multiple of V& of 1 percent, the rate of interest of
such special obligations shall be the multiple of /s
of 1 percent next lower than such average rate. Such
special obligations shall be issued only if the Sec-
retary of the Treasury determines that the purchase
of other interest-bearing obligations of the United
States, or of obligations guaranteed as to both prin-
cipal and interest by the United States on original
issue or at the market price, i1s not in the public n-
terest.

“(2) SALE 01 OBLIGATION.—Any obligation ac-
quired by the Trust Fund (except special obligations
issued exclusively to the Trust Fund) may be sold by
the Secretary of the Treasury at the market price,
and such special obligations may be redeemed at par
plus acerued interest.

“(3) CREDITS TO TRUST FUND.—The interest
on, and the proceeds from the sale or redemption of,
any obligations held in the Trust Iund shall be
credited to and form a part of the Trust Fund.

“(4) REPORT TO CONGRESS.—It shall be the
duty of the Secretary of the Treasury to hold the
Trust Fund, and (after consultation with the Sec-

retary of Agriculture) to report to the Clongress each
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year on the financial condition and the results of the
operations of the Trust Fund during the preceding
fiscal year and on its expected condition and oper-
ations during the next fiscal year. Such report shall
be printed as both a House and a Senate document
of the session of the Congress to which the report
is made.”.

(b) AT-WIiLL EMPLOYMENT.—Chapter 2 of title IT of
the Immigration and Nationality Act (8 U.S.C. 1131 et
seq.) is amended by inserting after section 218A (as in-
serted by subsection (a)) the following:

“SEC. 218B. AT-WILL EMPLOYMENT OF TEMPORARY H-2C
WORKERS.

“(a) AT-WILL EMPLOYMENT.—

“(1) IN GENERAL.—An H-2C worker may per-
form agricultural labor or services for any employer
that is designated as a ‘registered agricultural em-
ployer’ pursuant to subsection (b). However, an H-
2C worker may only perform labor or services pursu-
ant to this section if the worker is already lawfully
present in the United States as an H-2C worker,
having been admitted or otherwise provided non-
immigrant status pursuant to section 218A, and has
completed the period of employment specified in the

job offer the worker accepted pursuant to section
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218A or the employer has terminated the worker’s
employment pursuant to section 218A(k)(3)(D)(1).
An H-2C worker who abandons the employment
which was the basis for admission or status pursu-
ant to section 218A may not perform labor or serv-
ices pursuant to this section until the worker has re-
turned to their home country, been readmitted as an
H-2C worker pursuant to section 218A and has
completed the period of employment specified in the
job offer the worker accepted pursuant to section
218A or the employer has terminated the worker’s
employment pursuant to section 218A(k)(3)(D) ().

“(2) PERIOD OF STAY.—An H-2C worker per-
forming such labor or services for a registered agri-
cultural employer is subject to the period of admis-
sion, limitation of stay i status, and requirement to
remain outside the United States contained in sub-
sections (1) and (0){(3) of section 218A.

“(3) TERMINATION OF EMPLOYMENT.—At the
conclusion of at-will employment with a registered
agricultural employer or the conclusion of employ-
ment pursuant to section 218A qualifying an H-2C
worker to perform at-will work pursuant to this see-
tion, an H-2C worker shall find at-will employment

with a registered agricultural employer or employ-
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ment pursuant to section 218A within 30 days or
will be considered to have failed to maintain non-
immigrant status as an H-2(C' worker and shall de-
part from the United States or be subject to removal
under section 237(a)(1)(C)(3). An H-2C worker who
does not so depart shall be considered to be madmis-
sible pursuant to section 212(a)(9)(B)(i) for having
been unlawfully present, with the alien considered to
have been unlawfully present for 180 days as of the
31st day after conclusion of employment where the
alien has not found at-will employment with a reg-
istered agricultural emplover or employment pursu-
ant to section 218A. However, an alien may volun-
tarily terminate the alien’s employment if the alien
promptly departs the United States upon termi-
nation of such employment. Either a registered agri-
cultural employer or an H-2C worker may volun-
tartly terminate the worker’s at-will employment at
any time. The H-2C worker then shall find addi-
tional at-will employment with a registered agricul-
tural employer or employment pursuant to section
218A within 30 days or will be considered to have
failed to maintain nonimmigrant status as an H-2C
worker and shall depart from the United States or

be subject to removal under section 237(a)(1)(C)().
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An H-2C worker who does not so depart shall be
considered to be inadmissible pursuant to section
212(a)(9)(B)(i) for having been unlawfully present,
with the alien considered to have been unlawfully
present for 180 days as of the 31st day after conclu-
sion of employment where the alien has not found
at-will employment with a registered agricultural
employer or employment pursuant to section 218A.
“(b) REGISTERED AGRICULTURAL KMPLOYERS.—
The Secretary of Agriculture shall establish a process to
accept and adjudicate applications by employers to be des-
ignated as registered agricultural employers. The Sec-
retary shall require, as a condition of approving the peti-
tion, the payment of a fee to recover the reasonable cost
of processing the application. The Secretary shall des-
ignate an cmployer as a registered agrienltural employer
if the Secretary determines that the employer—
“(1) employs individuals who perform agricul-
tural labor or services;
“(2) has not been subject to debarment from
receiving future temporary agricultural labor certifi-
cations pursuant to section 101(a)(15)(H)(i)(a)

within the last five years;
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“(3) has not been subject to disqualification
from the employment of H-2C workers within the
last five years,

“(4) agrees to, if employing an H-2C worker
pursuant to this section, abide by the terms of the
attestations contained in section 218A(b) and the
obligations contained in subsections (k) (excluding
paragraph (3) of such subsection) and (q) of section
218A as if it had submitted a petition making those
attestations and accepting those obligations, and

“(b) agrees to mnotify the Secretary of Agri-
culture and the Secretary of Homeland Security
each time it employs an H-2C worker pursuant to
this section within 24 hours of the commencement of
employment and each time an H-2C worker ceases
employment within 24 hours of the cessation of em-
ployment.

“(¢) LENGTH OF DESIGNATION.—An employer’s des-
ignation as a registered agricultural employer shall be
valid for 3 years, and the designation can be extended
upon reapplication for additional 3-year terms. The Sec-
retary shall revoke a designation before the expiration of
its three year term if the employer is subject to disquah-

fication from the employment of H-2C workers subse-

sHR 1773 IH



43

41
quent to being designated as a registered agricultural em-
plover.

“(d) ENFORCEMENT.—The Secretary of Agriculture
shall be responsible for conducting investigations and ran-
dom audits of employers to ensure compliance with the
requirements of this section. All monetary fines levied
against violating employers shall be paid to the Depart-
ment of Agriculture and used to enhance the Department
of Agriculture’s investigatory and audit power. The Sec-
retary of Agriculture’s enforcement powers and an em-
ployer’s liability described in subsections (i) through (j)
of section 218A are applicable to employers employing H-
2C workers pursuant to this section.

“(e) Removan or H-2C WorkniR.—The Secretary
of Homeland Security shall promptly remove from the
United States any [1-2C worker who is or had been cm-
ployed pursuant to this section on an at-will basis who
18 who violates any term or condition of the worker’s non-
Immigrant status.”.

(¢) PrROHIBITION ON IaMiLy MEMBERS.—Section
101(a)(15)(H) of the Immigration and Nationality Act (8
U.S.C. 1101(a)(15)(H)) is amended by striking “him;” at
the end and inserting “‘him, except that no spouse or child

may be admitted under clause (ii)(c);”.
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(d) NUMERICAL CAP.—Section 214(g)(1) of the Im-

2 migration and Nationality Act (8 U.S.C. 1184(g)(1)) is

3 amended—

4 (1) in subparagraph (A), by striking “or” at
5 the end;

6 (2) in subparagraph (B), by striking the period
7 at the end and inserting *“; or”’; and

8 (3) by adding at the end the following:

9 “(C) under section 101(a)(15)(H)(Gi)(e)
10 may not exceed 500,000, except that—

11 “(i) the Secretary of Agriculture may
12 increase or decrease such number based
13 on—

14 “(T) a shortage or surplus of
15 workers performing agricultural labor
16 or services;

17 “(11) growth or contraction in
18 the United States agricultural indus-
19 try that has increased or decreased
20 the demand for workers to perform
21 agricultural labor or services;

22 “(IIT) the level of unemployment
23 and underemployment of United
24 States workers (as defined in section

«HR 1773 IH
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218A(a)(8)) in agricultural labor or
services;

“(IV) the number of non-
immigrant workers employers sought
during the preceding fiscal year pur-
suant to clause (a) or (e¢) of section
101(a)(15)(H)(i1);

“(V) the number of H-2C' work-
ers (as defined in section 218A(a)(5))
who in the preceding fiscal year had
to depart from the United States or
be subject to removal under section
237(a)(1)(C)(1) because they could
not find additional at-will employment
within 30 days pursuant to section
218B;

“(VD) the estimated number of
United States workers (as defined in
section 218A(a)(8)) who worked in
agriculture during the preceding fiscal
year pursuant to clause (a) or (¢) of
section 101(a)(15)(H)(i1); and

“(VII)  the number of non-
immigrant agricultural workers issued

a visa or otherwise provided non-
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immigrant status pursuant to clause

(a) or (¢) of section 101(a)(15)(H) (i)

during preceding fiscal years who re-

main in the Unted States out of com-

pliance with the terms of their status;

“(11) during any fiseal year, the Sec-
retary of Agriculture may increase such
number on an emergency basis for severe
shortages of agricultural labor or services;
and

“(i11) this numerical limitation shall
not apply to any alien who performed agri-
cultural labor or services for not fewer
than 575 hours or 100 days i which the
alien was emploved 5.75 or more hours
performing agricultural labor or scrvices
pursuant to section 7 of the AG Act during
the 2-year period beginning on the date of
the enactment of such Act and ending on

the date that is 2 years after such date.”.

(e) WAIVER OF BARS TO ADMISSIBILITY.—Section

0o

12(a)(9)(B)(v) of the Immigration and Nationality Act

(8 U.S.C. 1182(a)(9D(B)(v)) i1s amended—

(1) by striking “The Attorney General’” and in-

serting the following:
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“(I) IN OENERAL.—The Sec-
retary of Homeland Security”.

(2) by striking “Attorney General” each place
it appears and inserting “Secretary of Homeland Se-
curity’’; and

(3) by adding at the end the following:

“(II) H-2C woORKERS.—The See-
retary of Homeland Security shall
waive clause (i) solely if necessary to
allow an alien to come temporarily to
the United States to perform agricul-
tural labor or services as provided in
section 101(a)(15)(H)({1)(¢), except to
the extent that the alien’s unlawful
presence followed after the alien’s
having the status of a nonimmigrant
under such section.”.

(f) PREVAILING WAGE.—Section 212(p) of the Immi-
gration and Nationality Act (8 U.8.C. 1182(p)) is amend-
ed—

(1) in paragraph (1), by adding “and section
218A7 after “of this section”’; and

(2) in paragraph (3), by adding “and section

218A7 after “of this section’.

«HR 1773 IH
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(g) CLERICAL AMENDMENT.—The table of contents
for the Immigration and Nationality Act (8 U.8.C. 1101
et seq.) 18 amended by inserting after the item relating
to section 218 the following:
“See. 218A. Admission of {emporary H-2C workers.
“Sec. 218B. At-will emplovinent of temporary H-2C workers.”.

o o

SEC. 4. MEDIATION.

A nonimmigrant having status under section
101(a)(15)(IT)(Hi)(e) of the Immigration and Nationality
Act (8 U.8.C. 1101(a)(15)(H)(i1)(¢)) may not bring a civil
action for damages against the nonimmigrant’s employer,
nor may any other attorney or individual bring a civil ac-
tion for damages on behalf of such a nonimmigrant
against the nonimmigrant’s employer, unless at least 90
days prior to bringing the action a request has been made
to the Federal Mediation and Conciliation Service to assist
the parties in reaching a satisfactory resolution of all
issues involving all parties to the dispute and mediation
has been attempted.

SEC. 5. MIGRANT AND SEASONAL AGRICULTURAL WORKER
PROTECTION.

Scetion 3(8)(B)(11) of the Migrant and Seasonal Agri-
cultural ~ Worker  Protection  Act (29 U.S.C
1802(8)(B)(i1)) is amended by striking “under scetions
101(a)(15)(H)(1)(a) and 214(c) of the Immigration and

Nationality Act.” and inserting ‘“‘under subclauses (a) and

<HR 1773 IH
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{e) of section 101(a)(15)(H)(i1), and section 214(c), of the
Tmmigration and Nationality Act.”.
SEC. 6. BINDING ARBITRATION.

(a) APPLICABILITY.—Any H-2C worker may, as a
condition of employment with an employer, be subject to
mandatory binding arbitration and mediation of any griev-
ance relating to the employment relationship. An employer
shall provide any such worker with notice of such condi-
tion of employment at the time the job offer is made.

(b) AnLocamioxN or CosTs.

Any cost associated
with such arbitration and mediation process shall be
equally divided between the employer and the H-2C work-
er, except that each party shall be responsible for the cost
of its own counsel, if any.
(¢) DEFINITIONS.—As used in this section:
(1) The term “‘condition of employment” means
a term, condition, obligation, or requirement that is
part of the job offer, such as the term of employ-
ment, the job responsibilities; the employee conduct
standards, and the grievance resolution process, and
to which an applicant or prospective H-2C worker
must consent or accept in order to be hired for the
position.
(2) The term “H-2C worker” means a non-

immigrant described in section 101(a)(15)(H)(i)(e)

«HR 1773 ITH
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of the Immigration and Nationality Act (8 U.S.C.

1101(a)(15)(ii)(e)).

SEC. 7. THE PERFORMANCE OF AGRICULTURAL LABOR OR
SERVICES BY ALIENS WHO ARE UNLAWFULLY
PRESENT.

The Secretary of Homeland Security shall waive the
grounds of inadmissibility contained in paragraphs (5),
(6), (7), and (9)(B) of section 212(a), and the grounds
of deportability contained in subparagraphs (A) through
(D) of paragraph (1), and paragraph (3), of section
237(a), of the Immigration and Nationality Act (8 U.S.C.
1101 et seq.) in the case of an alien physically present
in the United States as of April 25, 2013, solely as may
be necessary in order to allow the alien to perform agricul-
tural labor or services. Such alien shall not be considered
an unauthorized alicn for purposes of seetion 274A(h)(3)
of the Immigration and Nationality Act (8 U.S.C.
1324a(h)(3)) or to be unlawfully present as long as the
alien performs such labor or services.

SEC. 8. ELIGIBILITY FOR FEDERAL PUBLIC BENEFITS AND
REFUNDABLE TAX CREDITS.

(a) FEDERAL PuBLIC BENEFITS.—H-2C workers

(as defined in section 218A(a)(5) of the Tmmigration and

Nationality Act, as inserted by section 3(a) of this Act)

«HR 1773 IH
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and aliens performing agricultural labor or services pursu-
ant to section 7 of this Act—

(1) are not entitled to the premium assistance
tax credit authorized under section 368 of the Inter-
nal Revenue Code of 1986;

(2) shall be subject to the rules applicable to in-
dividuals who are not lawfully present set forth in
subsection (e) of such section; and

(3) shall be subject to the rules applicable to in-
dividuals who are not lawfully present set forth in
section 1402(e) of the Patient Protection and Af-
fordable Care Act (42 U.S.C. 18071(e)).

(b) REFUNDABLE TAX CREDITS.—H-2C workers (as
defined in section 218A(a)(5) of the Immigration and Na-
tionality Act, as inserted by section 3(a) of this Act) and
aliens performing agricultural labor or scrvices pursuant
to section 7 of this Act shall not be allowed any credit
under section 24 or 32 of the Internal Revenue Code of
1986. In the case of a joint return, no credit shall be al-
lowed under either such section if both spouses are such
a worker or alien.

SEC. 8. EFFECTIVE DATES; SUNSET; REGULATIONS.

(a) EFFECTIVE DATES.—

(1) In GENERAL.—The amendments made by

sections 2 and 4 through 6, and subsections (a) and

«HR 1773 IH
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{¢) through (f) of section 3, of this Act shall take
effect on the date that is 2 years after the date of
the enactment of this Act, and the Secretary of Ag-
riculture shall aceept petitions to mmport an alien
under sections 101(a)(15)(H)(i1)(c) and 218A of the
Immigration and Nationality Act, as inserted by this
Act, beginning on such date.

(2) AT-WILL EMPLOYMENT.—The amendment
made by section 3(b} of this Act shall take effect on
the date that it becomes unlawful for any person or
other entity to hire, or to recruit or refer for a fee,
for employment in the United States an individual
(as provided in section 274A(a)(1) of the lmmigra-
tion and Nationality Act) (8 U.S.C. 1324a(a)(1))
without participating in the E-Verify Program de-
seribed 1n section 403(a) of the 1llegal Immigration
Reform and Immigrant Responsibility Act of 1996
(8 U.S.C. 1324a note) or an employment eligibility
verification system patterned on such program’s
verification system, and only if at that time the I-
Verify Program (or another program patterned after
the E-Verify Program) responds to inquiries made
by such persons or entities by providing confirma-
tion, tentative nonconfirmation, and final noncon-

firmation of an individual’s identity and employment

«HR 1773 IH
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eligibility in such a way that indicates whether the
individual is eligible to be employed in all occupa-
tions or only to perform agricultural labor or serv-
ices pursuant to section 101(a)(15)(H)(i1){¢c) of the
Immigration and Nationality Act (as inserted by this
Act), and if the latter, whether the nonimmigrant
would be in compliance with their maximum contin-
uous period of authorized status and requirement to
remain outside the United States pursuant to sec-
tions 218A and 218B of such Act (as so added) and
on what date the alien would cease to be in compli-
ance with their maximum continuous period of au-
thorized status.

(3) AGRICULTURAL LABOR OR SERVICES BY
ALTENS UNLAWFULLY PRESENT.—Section 7 of this
Act shall take cffect on the date of the cnactment
of this Act and shall cease to be in effeet on the date
that 1s 2 years after such date.

(b) OPERATION AND SUNSET OF THE H-2A PRro-

GRAM.—

(1) APPLICATION OF EXISTING REGULA-
TIONS.—The Department of Labor H-2A program
regulations published at 73 Federal Register 77110
et seq. (2008) shall be in foree for all petitions ap-

proved under sections 101(a)(15)(H)(31)(e) and

«HR 1773 IH
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218A of the Immigration and Nationality Act, as in-
serted by this Act, beginuing on the date of the en-
actment of this Aect.

(2)  ADJUSTMENT OF  STATUS—Notwith-
standing any other provision of law, an alien who is
unlawfully present in the United States on the date
of the enactment of this Act i1s eligible to adjust sta-
tus to that of an alien described in section
101(a)(15)(H)(it)(a) of the Immigration and Nation-
ality Act (8 U.S.C. 1101(a)(15)(H)(ii)(a)) beginning
on the date of the enactment of this Act and ending
on the date that 1z 2 years after the date of the en-
actment of this Aect.

(3) SUNSET.—Beginning on the date that is 2
vears after the date of the enactment of this Act, no
new petition to import an alien under scetions
101(a)(15)(H)(i1)(a) and 218 of the Immigration
and Nationality Act (8 U.S.C.
1101(a)(156)(H)(i)(a); 8 U.S.C. 1188) shall be ac-
cepted.

(¢) REGULATIONS.—Not later than 18 months after

22 the date of the enactment of this Act, the Secretary of

23 Agriculture shall promulgate regulations, in accordance

24 with the notice and comment provisions of section 553 of

«HR 1773 IH
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1 title 5, United States Code, to implement the Secretary’s

2 duties under this Act.
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Ms. LOFGREN. Thank you, Mr. Chairman and also Chairman
Goodlatte, for holding this hearing on Mr. Goodlatte’s Agricultural
Guestworker Act.

As with the hearing we just had on Mr. Smith’s Legal Workforce
Act, I understand this hearing is another in a series of hearings
meant to examine what is broken in our current immigration sys-
tem.

Nowhere is this evidence of brokenness more evident than in our
agricultural sector. We know from the countless hearings we have
held on this topic that as much as 75 percent of the on-the-farm
workforce is undocumented, and that is an incredible figure. This
situation is untenable for both farmers and farmworkers, who to-
gether provide an invaluable service to our citizens, our economy,
our country. They deserve a system that works. We all do.

That is why it is so significant that, just last month, farmers and
agricultural trade associations from all over the country and in
every sector of the agricultural industry, from apples, beekeeping,
sheep herders, tobacco, citrus, Christmas trees, berries, blueberries,
onions, peaches, potatoes, vegetables, eggs, the Wine Institute, and
everybody in between, everybody agreed with the United Farm
Workers to reach an historic agreement to reform our agricultural
labor system.

The agreement that everybody signed on to, which came after
many months of negotiations, is designed to provide a system that
works for both growers and farmworkers. In doing so, it will help
to support the millions of jobs that depend upon the agricultural
industry and will prevent us from becoming increasingly dependent
on food produced overseas.

The agreement includes both an earned legalization program for
the current undocumented agricultural workforce and a new visa
program to address future farm labor needs. It is a sensible solu-
tion, and I applaud all of the people who worked hard to make it
a reality.

Let me pause briefly to note that, for years, we talked about the
former ag jobs compromise that our former and, I would say, be-
loved colleague, Howard Berman, played such a critical role in forg-
ing. After the ag jobs compromise fell apart, it was unclear how the
parties would be able to come together once more to find a mutu-
ally agreeable solution. Significantly, the proposal that the parties
recently reached has even more support than the ag jobs com-
promise.

Today’s agreement is supported by organizations representing
large farming, small farmers, fruits and vegetables, dairy, sheep
herders, beekeepers, landscaping, farm bureaus around the coun-
try. Over 70 different agricultural employer organizations support
the agreement, including the American Farm Bureau, the National
Council of Agricultural Employers, the National Council of Farmer
Cooperatives, USA Farmers—which I understand Lee Wicker, our
witness, is treasurer of that association—the Western Growers As-
sociation, the National Milk Producers Federation, the Western
United Dairymen, farm bureaus across the country, including Geor-
gia, Florida, and Louisiana, and even the Idaho Dairymen’s Asso-
ciation.
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All of these organizations agree, the current immigration system
is hurting our agricultural sector. That is an opinion I share, and
it is an opinion that I know is shared by Chairman Goodlatte. His
bill, I know, is a sincere effort to address the dysfunction. And I
appreciate this hearing as a way of studying the proposal while
considering ways to fix the broken system.

As this Committee prepares to enter the national discussion
about reforming our immigration system, we will need to fully un-
derstand each aspect of a top-to-bottom reform of our system just
as much as we will need to understand how each aspect is inter-
related.

I must admit, however, that I hope this hearing will help con-
vince the Chairman and other Members on his side of the aisle to
accept and support the agreement that has been reached between
the diverse coalition of grower interests and the UFW. Considering
the support for that agreement all across the farming community,
I am not sure why we would craft something completely new that
is opposed by important members of that community.

I must also note at least two elements of that deal that will pre-
vent it from ever becoming law.

First, 1773 provides an opportunity for undocumented farm-
workers to apply for a new temporary worker visa created in the
bill. But those visas would only allow workers to remain here for
a period of 18 months even if they have been here for decades and
have spouses and children in the United States. The reality is, this
program, this proposal in this bill won’t work. By asking such peo-
ple to come out of the shadows, register, and obtain a temporary
visa, we are essentially asking them to report to deport. People will
not come out of the shadows, and farmers will not have access to
the stable supply of authorized workers that they need going for-
ward.

Second, H.R. 1773 would dramatically reduce wages and other
protection for farmworkers, who are already the least-paid and -pro-
tected workers in the United States. Indeed, H.R. 1773 would cre-
ate a program with lower wages and fewer protections than the
Bracero Program that is widely recognized as a black eye in our
Nation’s history.

The country needs us to find a solution to the agricultural labor
problem, but I believe the superior solution is the landmark agree-
ment between farmers and farmworkers. I am grateful the United
Farm Workers, the American Farm Bureau, and all of the other ag-
ricultural employers and associations are putting us on what I be-
lieve will be the right track.

And I yield back, Mr. Chairman.

Mr. GowDy. I thank the gentlelady from California.

The Chair will now recognize the gentleman from Virginia, the
Chairman of the full Committee, for any opening statement he
might think appropriate.

Mr. GOODLATTE. Well, thank you, Chairman Gowdy. And thank
you and Ranking Member Lofgren for holding this doubleheader of
hearings on our step-by-step approach to addressing all of the
issues related to immigration reform that are so badly needed in
our country.
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As we seek to reform our immigration system as a whole, we
must take the time to look at each of the individual issues within
this system to ensure that we get immigration reform right. For
this reason, I thank the Subcommittee Chairman for holding this
important hearing.

H.R. 1773 is a bill that will replace our outdated and unworkable
agricultural guestworker program and bring us one step closer to
solving the larger immigration puzzle. As past hearings on the H-
2A program have revealed, farmers avoid using the existing agri-
cultural guestworker program because it burdens them with exces-
sive regulations and exposes them to frivolous litigation.

The new guestworker program created under the Ag Act, known
as the H-2C program, remedies this problem by streamlining access
to reliable workforce and protecting farmers from abusive lawsuits.
It also allows dairy farms and food processors to participate in the
program.

The new H-2C program will be market-driven and adaptable. It
will reduce bureaucratic red tape by adopting an attestation-based
petition process and by allowing H-2C employers in good standing
who agree to abide by additional terms and conditions the oppor-
tunity to be designated as registered agricultural employers, fur-
ther expediting the hiring process. Moreover, subject to certain con-
ditions, H-2C workers can be employed under contract or at will,
making it easier for workers to move freely throughout the agricul-
tural marketplace to meet demand.

We must also learn from the mistakes of the past. As a result,
the following pitfalls of the H-2A program will not be repeated in
the new H-2C program: The Ag Act will not require growers to hire
and train unneeded workers after the work period begins. The Ag
Act will not require employers to provide free housing and trans-
portation for their workers, and farmers will pay guestworkers the
typical wage paid to agricultural employees in their locality, not an
adverse-effect wage dreamed up by Labor Department bureaucrats.

However, the new H-2C program will be at its core a
guestworker program. Unlike the agricultural worker provisions in
the Senate immigration bill, the Ag Act does not create any special
pathway to citizenship for unlawful immigrants. The bill simply al-
lows unlawful immigrants to participate in the new H-2C
guestworker program, just as other foreign nationals can, provided
a job is available. They are required to abide by the same exact
conditions as foreign agricultural workers currently working legally
in the United States, including the requirement to leave the U.S.
periodically and the prohibition on family members accompanying
the worker.

Under the Ag Act, H-2C workers can be admitted for up to 18
months to work in a job that is temporary or seasonal. For work
that is not temporary, H-2C workers can be admitted initially for
up to 36 months and up to 18 months on subsequent H-2C visas.
At the end of the authorized work period, an H-2C worker must re-
main outside the United States for a continuous period that is
equal to at least one-sixth of the duration of the worker’s previous
stay as an H-2C worker or 3 months, whichever is less. These re-
quirements will be strictly enforced.
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To encourage guestworkers to abide by these rules, a small por-
tion of guestworkers’ wages will be held in escrow until they return
home to collect the wages in their home countries. And if a
guestworker abandons his or her job, an employer will be required
to notify the Department of Homeland Security within 24 hours.
Workers who do not leave the U.S. when required will be barred
from re-entry into the U.S. for from 3 to 10 years.

As a general rule, the program will be limited to 500,000 visas
per year, although individuals working in the U.S. unlawfully who
transition into the H-2C program will not count against this cap.

Finally, the H-2C program is fiscally responsible. H-2C
guestworkers will not be eligible for Obamacare subsidies or for
other Federal public benefits. They are also not eligible for Federal
refundable tax credits, the Earned Income Tax Credit, or the Child
Tax Credit.

It is essential that we examine solutions to our broken immigra-
tion system methodically, for if we fail do so, we risk repeating
some of the same mistakes of the past.

I am pleased to welcome all of our witnesses here today. I would
say to them and to all the Members of this Committee and others
in the Congress that we look forward to working with them on this
issue. And this hearing on the specific legislative language of this
bill is a good starting point to talk about the issues related to agri-
cultural immigration reform, and we will benefit from the testi-
mony of these witnesses today.

I look forward to their valuable testimony, and I thank the
Chairman.

Mr. Gowpy. I thank Chairman Goodlatte.

Without objection, other Members’ opening statements will be
made part of the record.

On behalf of all of us, we welcome our distinguished panel of wit-
nesses.

I will begin by swearing you in, so if you would all please rise
and lift your right hands.

[Witnesses sworn.]

Mr. GowDY. May the record reflect all the witnesses answered in
the affirmative.

I will introduce you en bloc and then recognize you individually
for your 5-minute opening statement.

Just to be clear, your entire statement is already part of the
record. So to the extent it may be more than 5 minutes, if we could
get you to edit it. The lighting system means what it normally
means: green, go; yellow, you have about a minute left; and red,
go ahead and, if you can, wrap up that thought.

I am pleased to first introduce Mr. Lee Wicker. He is the deputy
director of the North Carolina Growers Association, the largest H-
2A program user in the Nation. Prior to holding this position, he
worked for the North Carolina Employment Security Commission
as the technical supervisor for farm employment programs and the
statewide administrator for the H-2A program. Mr. Wicker has
been growing flue-cured tobacco with his family in Lee County,
North Carolina, since 1978. He graduated from the University of
North Carolina at Chapel Hill.
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Mr. Christopher Gaddis is the head of human resources for JBS
USA Holdings, Inc. With 140 production facilities worldwide, JBS
is the largest animal protein processor in the world. Prior to his
current role, he served as the general counsel for JBS, USA, where
he oversaw litigation mergers, acquisitions, and corporate compli-
ance. Mr. Gaddis received both his J.D. And B.A. In political
science from the University of Colorado.

Mr. John Graham IIT is the fourth-generation president and
owner of Graham and Rollins in Hampton, Virginia, a crab-proc-
essing plant that has operated as a family-owned business since
1942. He also runs Hampton Seafood Market, which offers retail
seafood and dining about a mile away from the plant. We would
also like to welcome Mr. Graham’s father, John Graham, Jr., who
is in attendance and is the third-generation operator of Graham
and Rollins. Mr. Graham attended Randolph-Macon College in Ash-
land, Virginia.

And, lastly, we would like to welcome Mr. Arturo Rodriguez. He
is the president of the United Farm Workers, which is a position
he has held since 1993. He began serving full-time with UFW in
1973. And Mr. Rodriguez has more than 35 years’ experience orga-
nizing farmworkers and negotiating UFW contracts. Mr. Rodriguez
earned an M.A. In social work at the University of Michigan in
1971.

Welcome, each and all of you.

And, with that, we will start with you, Mr. Wicker, and recognize
you for your 5-minute opening statement.

TESTIMONY OF H. LEE WICKER, DEPUTY DIRECTOR,
NORTH CAROLINA GROWERS ASSOCIATION

Mr. WIiCKER. Good afternoon, Chairman Gowdy, Ranking Mem-
ber Lofgren, and the Committee Members. I am Lee Wicker, dep-
uty director of the North Carolina Growers Association. I am also
a member of USA Farmers, the Nation’s largest ag guestworker
employer group.

NCGA and USA Farmers support Chairman Goodlatte in his ef-
fort to provide ag with a new program that provides reliable access
to labor. Thank you for holding this hearing on a critical issue for
labor-intensive agriculture.

NCGA has been the largest H-2A user in the Nation for more
than 15 years, and our 750 farmers will employ more than 7,500
H-2A workers and thousands more U.S. Workers this season.

In previous hearings, I have highlighted the chronic problems of
H-2A. It is expensive, overly bureaucratic, unnecessarily litigious,
and excludes some farms and activities. The measured reforms in
H.R. 1773 solve most of the flaws with our current system, creating
a new program that all ag producers can use. This proposal is evi-
dence that the U.S. can have a workable farmworker program that
treats workers well and carefully balances the critical elements of
f\Zvorker protections while promoting economic viability on our
arms.

This bill offers significant reforms to the prohibitive costs farm-
ers currently face and makes improvements in other important
areas. It provides for a market-based prevailing wage floor that
surpasses the Federal minimum, authorizes piece-rate pay systems
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to promote higher earnings, and offers structured portability to en-
able worker movements from employer to employer.

The bill makes farm and worker obligations clear and under-
standable and creates a streamlined legal dispute resolution sys-
tem to solve farmworker complaints quickly and efficiently. These
improvements will provide a viable alternative to employing illegal
aliens.

The bill maintains valuable employee benefits and critical worker
protections for domestic and foreign workers, like continuation of
the minimum hours worked guarantee, mandatory workman’s
comp insurance, a hiring preference for U.S. workers, and enables
undocumented workers to come out of the shadows to work legally.

The bill allows farms that currently provide housing to continue
but doesn’t prohibit farms without housing from participating.

The proposal imposes a robust enforcement regime and a strong
penalty structure for violations. All the economic benefits and
worker protections in this bill will provide workers who accept
these jobs assurance: They will enjoy a higher wage and benefit
package, a safer work environment, and quicker resolution of their
grievances than if they work on U.S. farms illegally.

It is clear. There is bipartisan, bicameral consensus. Our Nation
needs a modern and flexible future flow ag guestworker program.
In fact, this bill encompasses many elements of the Senate Gang
of Eight ag proposal, such as: a simplified application process
under USDA; elimination of the unnecessary 50 percent rule and
worthless newspaper ads; savings on acquisition fees; open to all ag
sectors, including some food processing; authorizes longer visas to
respond to evolving farm production practices; enables undocu-
mented workers to obtain legal status and keep working; provides
at-will and contract employment to allow workers and growers
flexibility to decide for themselves what works best; and provides
portability so workers can seek additional and/or alternative oppor-
tunities in the farm marketplace.

Although the 750 farmers of NCGA and others are strongly op-
posed to an arbitrary cap and a new program, we acknowledge the
500,000-per-year cap in the H-2C program is far more reasonable
than the woefully inadequate annual cap in the Senate bill. Farm-
ers need the program to be uncapped to avoid devastating economic
losses that will force unprecedented farm bankruptcies when crops
are lost because partisan, political systems and administrative
processes will never react quickly enough as crops ripen, then rot.
Market opportunities are lost, contracts with customers go unfilled
and are lost, and consumers are forced to pay higher prices for a
smaller supply of fresh fruits and vegetables.

While not perfect, NCGA’s board voted unanimously to support
H.R. 1773 because it provides growers with a program that is sub-
stantially more predictable and user-friendly. It is a win for farm-
ers, a win for farmworkers, and a win for America. It will create
jobs and save jobs in the United States.

And I would like to enter into the record a comprehensive study
completed by economist Michael Clemens that has just been pub-
lished by the Center for Global Development and the Partnership
for a New American Economy that shows clearly and demonstrably
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that legal guestworkers save and create jobs for Americans on and
off the farm.
[The information referred to follows:]
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Mr. WICKER. It is critical to get this public policy right. Our U.S.
Farmers cannot afford and many will not survive another policy
failure like 1986.

The H-2C program will provide a fair, predictable, efficient, and
affordable process for employing workers in agricultural jobs.
Farmers and farmworkers want to comply with labor and immigra-
tion laws. Congress should pass the Agricultural Guestworker Act
so they can.

Thank you, and I look forward to your questions.

Mr. Gowpy. Thank you, Mr. Wicker.

[The prepared statement of Mr. Wicker follows:]
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efforts o provide -agricultire with: 2 ‘guest worker program that provides
reliable access 1o, much needed farm labor.  Their ideas for reform offer a
balsnced. approach o address the many problems that plague the H-2A
program - and - farmers, including  too. . much: papenwvork, oo . much
- bureaucracy, oo many regulations and {06 much frivolous litigation.. Thank
you for hisiding this hearing on'a critical issue for labar infensive Agricuiture:

As the largest H-24 Program. user in.the nalion, NCGA currently has. 750
farmer/members that will employ more than 7500 H-2A worksrs and many
thousands more U.S. workers. this Season, With more than 10% of the total
agricultural guestworkers employed natiorially, NCGA has been the largest
program user for more than 15 consecutive years. " [-am proud of the growers |
work: for because they strive to be the most compliant farmers in the nation
when i comes to the various state” and federal labor, employment; warker
protection and immigration laws,

In previous hearings on this topic I've highlighted the: chronic problems of the
current. H-2A program that undermine farmer - confidence and make hiring
illegal -workers.a befter option: H-2A is. expensive, overly bureaucratic,
unnecessarily litigious; and excludes some farms and activities, -

The measured reforms in H.R 1773 go & long way towards solving the most
onerous flaws in H-24 and creating a guestworker program that all-agricuitiral

- producers can utilize, This proposat is evidence the:U.S. can have a workable
farmworker program that treats workers well and carefully balances the critical
elements of worker protections while promoting econornic viability.

This bill makes sighificant reforms o the prohibitive pragram costs associated
with H-24 and the new H-2C program makes additional improvemenis in other
important areas.. The bill provides for a realistic market based prevailing wage
as a floor that surpasses the Federal minimum wage. 1t also autharizes piece
rate pay systems on iop of the super minimum wage to promgte higher
eamings.as a financial reward for increased worker productivity.  The new
prograrn altows farmers and farm workers who bengfit from working together



112

in the pro‘gram to share in the program costs’ and it offers a structured
portability process enabling workers to move from employer to employer.

Importantly, the bill creates  a streamlined legal dispute resolution system to
solve any farm worker complaints. quickly. and efficiently, and makes farmer
and worker obligations cléar and understandable. These improvements will
provide a viable -alternative to employing illegatl aliens and will: give farmers
and  workers confidence they can  participate in the  H-2C. program
sucocessfully.

This legisiation maintains the long standing protection of giving American
workers preferential consideration in obtaining farm jobs by requiring fanmers
to solicit and hire U.S. workers through the local employment service for 30

“'days before the jobs begin - prior to-any foreign worker being employed.  In
addition, this bill enables farm workers currently employed on farms without
proper legal status to come out of the shadows and continue their
employment iegally by waiving the 3/10 bar under currant law.

The bill maintaing valuable employee benefits and critical worker protections
for domestic and foreign workers like: continuation of a minimum hours work
guarantee,- mandatory workers ‘'compensation insurance coverage, or stale
law squivalent, for warkplace injuries, and promotes the employment ‘of US
workers by requiring non-seasonal ag employers to pay an additional users
fee for administration of the new program. ’

The bili aliows farms that currently provide housing to continue offering it as a
worker benefit but doesn’t prohibit farms without housing from participating in
the. program.- It requires -comprehensive recordkeeping. and reporting
obligations simitar to current law. ‘On average, | estimate the wage and
benefit package associated with this: bill will cost NC farmers, $10-312 per
hotlr, If that is the total cost of the program and those total costs.remain
predictable and reasonable; then this is @ viable altemative 1o the current
program-and 1 think ' most farmers across the country could use it.

it should be noted that the proposal imposes a robust enforcement regime
and maintains a strong penalty structure for violations and severe penalties for

3
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gross material viciations with oversight and enforcement authority explicitly
provided to USDIA. - All the economic: benefits and worker protections in this
bill will provide workers who accept these jobs ‘assurance: they - will enjoy a
higher wage and benefit package. a safer work environment, and guicker
resolution of their grievances tharn if they work on U.S. farms iflegally.

it is clear there is bi-partisan bi-cameral consensus that our nation needs a
modern and fiexible future fiow ag guestworker program.  This H-2C propogal
encompasses many. elements of the Senate Gang of Eight ag proposal such
as:

. streamlining thie attestation based application and baving the program adminidleied by
USDA

- elimination of the annecessary and disraptive “50% rile™ from the H-2A program

D elimimaion of the expensive and virtally worthless préseriptive newspaper

advertisements reqaited by H-24A

® reduction inn'the prohibitive overhead costs of the current progran through savings on
transportaiion, subsistence-and visa fees

» opening the program to all sectoies of agrioulture, including some food processing

» authorizing longer term visas, whet fieeded, 16 respond to evolving ag preduction
practices gnd newly covered sectors ’

. enabling eufrent undocusm ented workers & means 10 obtain Jezal statud and keep wacking
n agriculture S -

- provides for both af will and eontractstyle agreeménts under the new program 1o allow
workers and growers flexibiliy o decide for themselves what weorks begt in certain
seetors indiiterent pares of the country

[ provides portability so that workers have the ability ta seek additional and/or ahierative
-ag-work opportunities it the fam work inarketplage )

Although the 750 farmers of NCGA are strongly opposed to an arbifrary cap in
a new agricuftural worker program, we acknowledge that the 500,000 per year
warker cap in the H-2C program is far more reasonable than the woefully
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inadequate’ 112,333 anhual cap currently in the Senate bill. Farmers prefer
the program  be uncapped to avoid devastating economic losses that will
generate  unprecedented farm bankrupicies when crops are fogl because
partisan political systems and administrative processes will never react quickly
encugh as crops ripen then rot, market epportunities are missed, contracts
with customers go unfilled and are subsequently lost, and consumers are
forced to. pay higher prices. while their plates have fewer heaithy fresh. fruits
and vegetables.

‘While H.R. 1773.is riot perfect, the NCGA Board of Directors, all farmers using
the currerit progeam, voted unanimously 1o support this proposal and hopes to
see some improvements and minor adjustments made as the bill makes its
way through the legislative process. It offers great employment opportunities
and. provides growers with a program that is- substantially more predictable
and user. friendly than H-2A. - The délicate balance in this bill between
program improvements for farmers “and worker benefits and. protections,
tepresents a win for farmers, a win for farm workers and secures a safe food
stpply for Americans into the future.

Passage of HR: 1773 will save and help create more jobs for Americans on
the farm and-off.

i applaud Chairman Goodiatte and- this Committee’s leadershipon this fssue.
There is no time to waste; the Houise should pass this legisiation as quxckty as
possible and send it to the U S. Senate for passage.

As our nation's long term food production and supply hang in the balance,
Congress has a historic opporiunity, indeed an obligation, to provide a future
flow: program for agriculture. - 1t is critical to get this: public policy right.. Most
U.&. farmers cannot afford and many will not survive another 1986 type policy
failure.

The H-2C program will provide 2. fair, predictable, efficient and’ affordable
process for employing workers in agricultural jobs. Farmiers and farm workers’
want to comply with labor and immigration jaws. Congress shouid pass the
Agriculiural Guestworker Act so they can.

L9

Mr. Gowbpy. Mr. Gaddis?

TESTIMONY OF CHRISTOPHER GADDIS, CHIEF HUMAN
RESOURCES OFFICER, JBS USA HOLDINGS, INC.

Mr. GADDIS. Mr. Chairman, Members of the Committee, thank
you for this opportunity to testify on H.R. 1773.

My name is Chris Gaddis, and I am the human resources chief
officer for JBS USA. JBS, USA has approximately 60,000 employ-
ees in the U.S., and I did a straw poll; I believe we have facilities
in all but 5 of your States.
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My remarks today are on behalf of JBS USA, but they are also
on behalf of the Food Manufacturers Immigration Coalition, a
broad coalition of the leading meat and poultry processors and
trade associations, including the North American Meat Association,
the American Meat Institute, the National Chicken Council, the
National Turkey Federation, the National Cattlemen’s Beef Asso-
ciation, and the National Pork Producers Council.

We thank the Chairman and his cosponsors for the introduction
of H.R. 1773 and for its constructive attention to an essential com-
ponent of immigration reform, addressing the labor needs of U.S.
employers and also the sources of such labor. As we see it, for re-
form to be meaningful, we must reckon with the needs of U.S. em-
ployers for less-skilled labor to work jobs that, due to various cir-
cumstances, go unfilled by U.S. workers, and we must address doc-
ument fraud and identity theft.

To begin, we support the definition of, quote, “agricultural labor
or services,” unquote, contained in this bill. We believe it important
that the legislation recognizes that all activities required for the,
quote, “preparation, processing, or manufacturing of a product of
agriculture for further distribution,” unquote, are an essential in-
gredient in the agricultural labor equation. These activities, which
include the preparation and processing of animal protein products
for further distribution in the food chain, are a critical second step
in the food supply chain by which our companies feed the United
States and the world.

We also support the bill’s provision of 36 months of uninter-
rupted stay for H-2C workers who obtain positions in agricultural
manufacturing. The positions we offer are permanent, full-time,
nonseasonal jobs. After an initial probationary period, our employ-
ees receive full benefits, including 401(k). The 36-month stay period
is the minimum necessary for our companies to invest in the train-
ing of a new employee and then to reap some benefit prior to the
employee needing to leave the country.

And we note that the legislation only provides for maximum sub-
sequent periods of stay of 18 months and does not allow H-2C
workers to bring spouses or minor children with them. We encour-
age the Committee to reconsider these restrictions when comes to
agricultural manufacturing and look forward to working with the
Committee further on this topic.

Next, we commend the bill’s sponsors for taking a practical ap-
proach to dealing with labor that is presently here in unauthorized
status. By granting eligibility for H-2C work to any person phys-
ically present in the United States on the date of the bill’s intro-
duction, the bill recognizes the unlikelihood that this population
will be removed involuntarily, it maximizes the pool of persons who
would qualify for H-2C status, and it avoids encouraging unauthor-
ized migration by people who may read the bill from afar.

We also note that the bill contains various requirements that
protect rights of U.S. workers vis-a-vis H-2C workers and the
rights of H-2C workers vis-a-vis prospective employers. This was
covered in greater detail by Mr. Wicker. The companies in our coa-
lition want to be very clear: We do not want to be associated with
a program that would facilitate or allow improper treatment of do-
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mestic or foreign workers, and we therefore commend your direct
confrontation of those issues.

Last, there is an essential ingredient to immigration reform—
Julie Myers Wood was here earlier. I have often heard that politics
makes for strange bedfellows. JBS USA, in 2007, acquired Swift
and Company, which in December of 2006 was the subject of the
then-largest worksite enforcement action in the history of the De-
partment of Homeland Security. At that point in time, Julie Myers
Wood was the director of ICE. Over the last 3 years, Ms. Wood has
done an incredible job on behalf of JBS as a private consultant,
bringing us from where we were into the IMAGE program. JBS has
the benefit of the size and scope to bring someone like Ms. Wood
in. So I commend this group’s addressing not just E-Verify but also
trying to get their arms around identity theft in greater detail.

In conclusion, the Food Manufacturers Immigration Coalition
thanks Chairman Goodlatte and this Committee for taking an im-
portant step forward in the immigration reform process in the in-
troduction of H.R. 1773 and its consideration of Congressman
Smith’s employment verification legislation. We understand that
the road to effective immigration is not a straight line, but we be-
lieve in and appreciate the important steps taken by this legisla-
tion.

Thank you.

Mr. Gowpy. Thank you, Mr. Gaddis.

[The prepared statement of Mr. Gaddis follows:]
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House Committee on the Judiciary
Subcommittee on Immigration Policy and Enforcement
Hearing on H.R. 1773
Testimony of Christopher Gaddis, Chief Human Resources Officer
JBS USA

May 16, 2013

Mr. Chairman and Members of the Committee, thank you for this opportunity to testify today on
HR. 1773, the Agricultural Guestworker Act of 2013. My name is Chris Gaddis, and I am the
Chief Human Resources Officer for JBS USA. IBS USA employs approximately 60,000 people
in the United States and is a division of JBS S.A_, the largest animal protein processor in the
world, with over 120,000 employees globally. My remarks today are on behalf of JBS USA_ and
also on behalf of the Food Manufacturers Immigration Coalition, a broad coalition of the leading
meat and poultry processing companies and a variety of trade associations including: the North
American Meat Association, the American Meat Institute, the National Chicken Council, the
National Turkey Federation, the National Cattlemen’s Beef Association, and the National Pork
Producers Council. We thank the Chairman and his cosponsors for the introduction of H.R. 1773
and for its constructive attention to an essential component of immigration reform — addressing
the labor needs of many U.S. employers and the current sources of such labor. There is no
question that immigration reform will not be successful unless we reckon with: (i) the needs of
U.S. employers for less-skilled labor to take positions that often go unfulfilled by U.S. workers;
and (ii) those persons who are present in the United States in an unlawful status who attempt to
fill these positions by engaging in document fraud or identity theft.

We believe this legislation contains a number of positive features, and we wish to comment on
specific provisions of interest to the animal protein industry.

Definition of Agriculture

We support the definition of “agricultural labor or services” contained in this bill. We believe it
important that the legislation recognizes that “all activities required for the preparation,
processing or manufacturing of a product of agriculture . . . for further distribution” are an
essential ingredient in the agricultural laboer equation. These activities, which include the
immediate packing or processing of raw agricultural commodities, and the preparation and
processing of animal protein products for further distribution in the food chain, are a critical
second step in the manner by which our companies feed the country and feed the world today.
By recognizing this fact, the legisiation updates legal definitions that were last revised in the
1930s or 1950s. Much has changed in our industry in the intervening decades, and much has
changed globally: the US and global population has increased exponentially. The resulting food
supply chain has developed and evolved in a parallel manner. This definition recognizes the
realities of 217 century agricultural labor and services, and the drafters are to be commended for
that advance.

7832790-v2\WASDMS 1
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36-Month Stay.

We also support the bill’s provision of 36-months of uninterrupted stay for H-2C workers who
obtain positions in the preparation, processing or manufacturing of an agricultural product for
further distribution. The positions we offer are permanent, full-time, non-seasonal jobs. After an
initial probationary period, our new employees are eligible for full benefits , including a 401(k)
program. Many of our beef, pork, and poultry plants are unionized, and we have a constructive
relationship with organized labor, including the United Food and Commercial Workers Union
(the UFCW). Our companies expend, on average, between $12,000 and $15,000 to train a new
employee to become productive, and the training period usually takes between four and eight
months. The 36-month period of stay is the minimum necessary for our companies to invest in
the training of a new employee, and then to receive some return on our investment before this
person would be required to leave the country for six months. The initial 36-month period of
stay is critical.

We note that the legislation only provides for maximum subsequent periods of stay of 18
months, and does not allow H-2C workers to bring spouses or minor children with them. The
touch-back requirement also raises logistical issues for our member companies. We would
appreciate your reconsidering these issues, including whether the touch-back period could be
shortened for second and subsequent employment terms with an agricultural manufacturing
employer. We think the characteristics of this flow of labor are different from the classically
transient, temporary guestworker. Because the U.S. agricultural economy has evolved over the
decades -- as I described earlier in my testimony -- so has the nature of the migratory flow of
labor that has provided some of the required labor. As a result, longer subsequent periods of
stay, and some prospect for unification of immediate family members, should be provided, for
H-2C workers fulfilling the positions that are more permanent in nature. We look forward to
working with the Committee on this topic as the bill is further considered.

Date of Enactment Eligibility.

We commend the bill’s sponsors for taking a practical approach to dealing with the labor that is
presently here in an unauthorized status. By granting eligibility for H-2C status to any person
physically present in the United States as of the bill’s introduction -- April 25, 2013 — the bill: (i)
recognizes the unlikelihood that this population will be removed involuntarily, (ii) maximizes the
pool of persons who could qualify for the agricultural labor or services definition, and (iii) avoids
creating an incentive for increased unauthorized migration by people reading the bill in a foreign
country. We think this approach strikes a reasonable balance between enforcement priorities and
labor-force requirements. The Senate legislation is already being criticized for setting its
legalization cut-off date at December 31, 2011, This bill wisely avoids some of those issues.

U.S. Workers and Wages and Working Conditions

We would like to comment on the complex topic of wages, working conditions, U.S. worker
recruitment, and related issues. The legislation contains requirements to:

e Recruit for U.S. workers before seeking H-2C workers;

¢ Prevent displacement of U.S. workers by H-2C workers;

7832790-v2\WASDMS 2
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e Provide equivalent wages, benefits and working conditions to U.S. workers and H-2C
workers;

* Provide prevailing wages to H-2C workers;

o Guarantee that at least 50% of the work offered in an H-2C contract is provided,
notwithstanding other economic factors; and

e Allow H-2C workers to change U.S. employers that offer positions within the definition
of “agricultural labor or services.”

These topics, taken together, address the major topics on which previous guestworker programs
have been criticized. The companies in our coalition do not want to be associated with a
program that could facilitate or allow improper treatment of foreign or domestic workers. At
JBS and our affiliate, Pilgrim’s Pride, wages and working conditions are critical topics that we
fully and thoroughly negotiate with our constituent unions. Our coalition has been working with
the UFCW on immigration reform topics, and we do not want this legislation to become a
vehicle for discord on the issues that we have been able to resolve at the bargaining table to date.
We commend the bill’s drafters for ensuring that these important issues are fully considered in
the H-2C process. Reasonable people can disagree on the proper wage or benefit result, but there
are private sector and public sector processes in place to resolve these questions. We imagine
there will be significant comment on these topics as the Committee further considers H.R. 1773,
but we note that the issues are resolvable, and we pledge to play a constructive role in
contributing to their resolution in the legislative process.

Concerns about Worker Verification.

Employment verification is an essential ingredient to immigration reform — particularly because
identity theft defeats the current electronic systems in place. This issue is addressed in
companion legislation, H.R. 1772, on which we are submitting detailed testimony, and 1
encourage the Committee to review it.

Conclusion,

The Food Manufacturers Immigration Coalition thanks Chairman Goodlatte and this Committee
for taking an important step forward in the immigration reform process through the introduction
of the H-2C legislation, and through its concurrent consideration of Congressman Smith’s
employment verification legislation. The Coalition supports effective and meaningful
immigration reform, and we understand that the road to such reform is probably not a straight
path down a four-lane road. We appreciate the important steps forward taken by the legislation
under consideration today.

7832790-v2\WASDMS 3



120

ATTACHMENT

STATEMENT OF UNITED FOOD & COMMERCIAL WORKERS UNION AND
FOOD MANUFACTURERS IMMIGRATION COALITION
ON IMMIGRATION REFORM LEGISLATION

We join Americans across the country and call for congressional action on U.S.
immigration policy. We join those committed to work toward a comprehensive approach
that serves our country’s interest by promoting fairness and the rule of law and contributes
effectively to our economic well-being and recovery. We support reform that recognizes
the US economy’s current and future need for permanent workers to support growth.
America has always been a nation of immigrants. Now is the time to create a modern, 21st
century legal immigration system that reflects our national interests and values.

We support a comprehensive immigration reform that:

o Ensures smart and effective enforcement that protects our borders, fosters
commerce, and promotes the safe and legitimate movement of people and goods at
our ports of entry.

o Establishes a workable employment verification system that defines rights,
responsibilities and protections for workers and employers on which hoth can rely.
Provides for enhancement of the current verification program to ensure that
employment verification can be applied uniformly and effectively, such as the E-
Verify Self Check. Compliance with employment and antidiscrimination laws should
be transparent, not a guessing game. Employment verification should not be
restricted to a biometric process.

¢ Renews our commitment to earned citizenship that fully integrates undocumented
immigrants into our way of life, affirming our shared rights, protections and
responsibilities by providing a pathway to citizenship.

o Protects the sanctity of family by reducing the family backlogs and keeping spouses,
parents and children together.

* C(Creates a process for determining and addressing the need and allocation of
employment based visas to provide safe and legal avenues for foreign workers to fill
future workforce needs. Establishes an independent government office to ensure
that migration meets the needs of employers and the American economy. Createsa
new occupational visa for non-seasonal, non-agricultural permanent positions not
covered by other visa programs. Requires the new office to provide real-time
empirical data on lahor markets and wages so that employers can recruit effectively
and policy makers can legislate based on relevant evidence and avoid ideological
arguments.

o The purpose of the new occupational visa is to enhance the productivity of U.S.
companies that utilize permanent non-seasonal non-agricultural labor, to the
benefit of U.S. workers and U.S. employers alike. Any new independent government
office should focus on analyzing the availahility of able, willing and qualified U.S.
workers, in conjunction with employer recruitment efforts. If such U.S. workers
cannot be found by employers in a reasonable period of time, the government office
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should facilitate the entry of foreign workers to fill the vacant positions -- consistent
with the purpose of the new visa category.

We support comprehensive immigration reform that reflects both our interest and our
values as Americans and is consistent with our nation’s commitment to opportunity,

fairness and equality. Itis time to move forward, time for us to join together to enact
immigration reform.
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Mr. Gowbpy. Mr. Graham?

TESTIMONY OF JOHN B. GRAHAM, III, PRESIDENT,
GRAHAM AND ROLLINS, INC., HAMPTON, VA

Mr. GRAHAM. Good afternoon, Chairman Goodlatte and Com-
mittee Members. Thank you for inviting me

Mr. Gowny. Would you make sure your microphone is on or pull
it closer to you?

Mr. GRAHAM. Okay?

Mr. Gowpy. That is perfect.

Mr. GRAHAM. Thank you for inviting me to testify here today.

Not only am I the president of Graham and Rollins, but I am
also a member of the Coalition to Save America’s Seafood Industry,
which fights to keep us free to compete in the global marketplace.

America’s $31 billion seafood industry supports more than 1 mil-
lion U.S. jobs, including almost 184,000 in seafood preparation and
packaging and many others within our supplier and customer net-
works.

America’s seafood processing industry has struggled over the last
20 years as the local labor force has moved on to less strenuous
full-time jobs and we are forced to find alternative labor. We cur-
rently use the H-2B program for essential work and to augment
our full-time American workforce. A most recent survey conveyed
an average of 2.1 American jobs was created from a single H-2B
worker within the seafood industry.

Most coalition members have used the H-2B program for over a
decade, but it is a constant struggle to make the program work. In-
stead of focusing on growing my small business, I spent an inordi-
nate amount of time on H-2B issues. These include the Labor De-
partment’s tedious paperwork requirements that are inconsistent
year after year. We have to continually worry about not getting
visas because the national cap hasn’t been met or, more recently,
worrying that new and more complex DOL rules will put me out
of business.

In addition to these requirements, most seafood processes are de-
pendent upon a resource that is supplied by Mother Nature. We
have no control over the availability of blue crabs. We also have
harvest restrictions as to how many, where, and when our seafood
may be harvested. Our members are deeply frustrated that DOL
does not understand the unique nature of the seafood industry,
from foreign competition to Mother Nature, and yet they continue
to put regulatory pressures on us.

For example, most seafood processors are in remote coastal com-
munities. Our local workforce is tiny and shrinking. Yet DOL false-
ly insists that we simply choose to use the H-2B program rather
than hire locally. Year after year, we have to prove at our expense
through advertising and training programs that ultimately are un-
successful that Americans do not want these jobs.

The current rules reflect this misunderstanding, making the H-
2B program very difficult. And so it is vital that Congress take a
broad look at the H-2B program and its regulation by any govern-
ment agency as part of this immigration reform effort.
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Chairman Goodlatte, I applaud your creative thinking with the
H-2C program and inclusion of seafood in this agricultural work-
force bill.

First and foremost, I am glad that you have included our seafood
industry alongside the agricultural industry. These two industries
are alike in many fashions. Both are production-oriented, whereas
workers’ wages are calculated not by just the amount of time in
fields or within the processing plants but also based on individual
performance in the form of piece wages. We are alike in that we
are not providing a service, we are providing and manufacturing
products from nature’s resources.

Secondly, because we are at the mercy of Mother Nature, our in-
dustry is faced with frequent weather events which can abruptly
change production schedules. It is for this reason I am supportive
of the provision of guaranteed employment for 50 percent of the
work hours promised. This is much more flexible than DOL’s pro-
posed 75 percent guarantee presented in 2011.

Lastly, I understand the motive behind establishing a trust fund,
thus creating an incentive for the workers to return home. I believe
that it was very creative and one which I think will prove to be
worthwhile and beneficial to the H-2C program.

I understand the House and Senate are considering several sets
of guestworker programs. As you work through the process, I think
I can speak for the entire industry in saying we are looking for a
program that is dependable and consistent and one that allows us
to stay in business and keep Americans working.

H-2C offers a workable solution to obtain a reliable temporary
workforce without the current problems we face within the H-2B
program. Our need is that simple and that basic to our survival.
Unfortunately, we are at a critical point where a change has to be
made now or another American industry and American jobs will be
lost.

I thank you for this opportunity and look forward to answering
any questions you may have.

Mr. Gowpy. Thank you, Mr. Graham.

[The prepared statement of Mr. Graham follows:]
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Mr. GowDY. Mr. Rodriguez?

TESTIMONY OF ARTURO S. RODRIGUEZ, PRESIDENT,
UNITED FARM WORKERS OF AMERICA

Mr. RODRIGUEZ. Thank you very much, Chairman Gowdy, Rank-
ing Member Lofgren, and Members of the Subcommittee. Thank
you for the opportunity to testify today. My name is Arturo
Rodriguez, president of the United Farm Workers, and I have the
honor of serving farmworkers in our Nation. We very much appre-
ciate the chance to speak today on behalf of farmworkers through-
out the United States.

Our broken immigration system threatens our Nation’s food sup-
ply. Today, we have farmworkers forced to work in the shadows of
society in difficult working conditions, and farms around the coun-
try have great challenges hiring a legal workforce. We are in a
unique moment in our Nation’s history, a moment in which mem-
bers of both political parties are coming together to confront the
question of how to fix our broken immigration system. The urgency
of the moment requires a straightforward analysis of the options
before us.

In that vein, H.R. 1773 falls far short of the challenge that faces
American agriculture and our Nation’s food supply. In fact, H.R.
1773 bears a much closer resemblance to the horrific Bracero Pro-
gram of the 1940’s-1960’s than it does to the immigration reform
changes we need for the 21st century.

H.R. 1773 would replace the existing H-2A agriculture temporary
worker program with the new H-2C program. The H-2C program
would deprive U.S. farmworkers of jobs by minimizing the recruit-
ment obligations of employers, slashing wages, and withholding 10
percent of a worker’s wage. It would also minimize the government
oversight, limit workers’ access to judicial relief and legal assist-
ance, and reduce temporary workers’ minimum work guarantee.

Further, it would eliminate the requirement that employers pro-
vide housing for temporary workers and U.S. workers who travel
to the worksite and eliminate travel expense reimbursement for
temporary workers. As a result, H.R. 1773 would have the practical
effect of dramatically cutting wages for the hundreds of thousands
of farmworkers who are U.S. citizens and permanent legal resi-
dents.

All of these changes reverse 50 years of agriculture labor law
precedent established in response from both political parties to the
terrible abuses of the Bracero Program of the ’40’s through the
’60’s.

In addition, the H.R. 1773 proposal would not provide a roadmap
to citizenship for the current farmworker labor force and would
only allow them to apply for temporary worker visas.

Those of us who work in agriculture know the policies we need.
We can elevate farmworkers by making changes to immigration
policy that do the following:

One, retain as much of the existing workforce in agriculture. We
can keep people in agriculture by honoring farmworkers with the
ability to earn permanent legal status. We need to have the ability
for the existing farmworkers to earn permanent legal status to en-
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courage people to stay in agriculture and to honor our American
values.

Two, include basic worker protections that ensure that U.S.
worker wages do not decrease and that stabilize the agricultural
workforce. The agreement we came to with the Nation’s agricul-
tural employers does not include many of the wage and labor pro-
tections we wanted. Our agreement with grower associations is a
compromise. But the agreement does have the basic wage and
working protections we need to ensure that farmworker wages that
are already low do not decrease further.

We appreciate the Chairman’s view on immigration comes from
a place of his own study of the issue and a desire to address the
labor needs of agriculture, but we respectfully suggest there is a
better approach. We want to elevate farm work so that neither
farmworkers without legal status nor guestworkers are the norm
in American agriculture.

We ask this Subcommittee to support a new comprehensive im-
migration process that grants current farmworkers and their fam-
ily members a reasonable and prompt opportunity to earn legal im-
migration status and citizenship and ensures that future workers
are brought here in a manner that elevates farm work in our Na-
tion. By having such a system, we can ensure that we continue to
have an agricultural industry that is the envy of the world and
honor all of the women and men who have built such an excep-
tional domestic food supply.

Thank you very much, Mr. Chairman, and I look forward to your
questions.

Mr. GowpY. Thank you, Mr. Rodriguez.

[The prepared statement of Mr. Rodriguez follows:]
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Statement of Arturo S. Rodriguez
President of United Farm Workers of America
Before the House Judiciary Committee’s
Subcommittee on Immigration and Border Security
H.R. 1773, the “Agricultural Guestworker Act”
May 16, 2013

Chairman Gowdy, Ranking Member Lofgren, and members of the subcommittee, thank
you for the opportunity to testify today. My name is Arturo Rodriguez, and I have the
honor of being President of the United Farm Workers of America. We very much
appreciate the chance to speak today on behalf of farm workers throughout the country.

America’s farms and ranches produce an incredible bounty that is the envy of the world.
The farmers and farm workers that make up our nation’s agricultural industry are truly
heroic in their willingness to work hard and take on risk as they plant and harvest the
food all of us eat every day.

But our broken immigration system threatens our nation’s food supply. Today, we have
farm workers forced to work in the shadows of society in difficult working conditions
and farms around the country have great challenges hiring a legal workforce. We are in a
unique moment in our nation’s history — a moment in which members of both political
parties are coming together to confront the question of how to fix our broken immigration
system.

The urgency of the moment requires a straightforward analysis of the options before us.
In that vain — HR 1773 falls far short of the challenge that faces American agriculture and
our nation’s food supply. In fact, HR 1773 bears a much closer resemblance to the
horrific hracero program of the 1940s-1960s than it does to the immigration program
changes we need for the 21* Century.

HR 1773 would replace the existing H-2A agricultural temporary worker program with a
new H-2C program. The H-2C program would deprive U.S. farm workers of jobs by
minimizing the recruitment obligations of employers, slashing wages and withholding 10
percent of a worker’s wages. It would also minimize government oversight, limit
workers access to judicial relief and legal assistance, and reduce temporary workers'
minimum-work guarantee. Further, it would eliminate the requirement that employers
provide housing for temporary workers and U.S. workers who travel to the worksite and
eliminate travel-expense reimbursement for temporary workers. As a result, HR 1773
would have the practical effect of slashing wages for the hundreds of thousands of farm
workers who are US citizens and permanent legal residents. All of these changes reverse
50 years of agricultural labor law precedent established in response from both political
parties to the terrible abuses of the bracero program of the 1940s-1960s.
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In addition, the HR 1773 proposal would not provide a roadmap to citizenship for the
current farm worker labor force and would only allow them to apply for temporary
worker visas.

Many UFW members are US citizens and permanent legal residents. I want to address
those who have proposed that only wealthy and highly educated immigrants should be
able to become US citizens. That is profoundly disrespecttul to the people who have
worked so hard to feed us every day. Let me speak a little about my own family. Neither
of my parents were born with any money. My father who passed away recently worked
his whole life. My parents maintained a small farm of 200 acres where they raised cattle.
After sending my siblings and me to school, my mother enrolled in college when she was
in her 40s. When she completed college, she went on to teach immigrants and their
children how to speak English so they could participate more fully in American society. 1
share this story not just to highlight my parents — as special as they are to me — but to lift
up the fact that there are hundreds of thousands among those people who work in the
fields and other low wage jobs in America today who share those values of hard work
and contribute to all of our American dreams.

We face a choice as a country going forward — do we want to be like Europe which
legally segregates people into multiple classes? Or do we want to honor the best parts of
our American history where we both welcome and challenge people around the world
who come to our country to commit themselves to our powerful American ideals? With
rights, come responsibilities. The overwhelming number of people working in the fields
report to duty for an extraordinary responsibility — feeding the nation. The work the
women and men in fields do every day is extremely difficult. On days with brutal sun
that sometimes kills people— farm workers continue to harvest. During icy cold mornings
in the winter months when the sun has yet to rise, farm workers are skillfully picking
fruits and vegetables by hand for other Americans’ consumption. The work is so
physically demanding that farm workers live in physical pain well beyond their years
working in the fields. Most agricultural work requires a skill, precision, and discipline
that few who do not do the work can grasp.

We believe that the new Americans who harvest our food and feed us every day deserve a
way to earn a temporary legal status with a meaningful and real opportunity to
earnpermanent legal status with the real hopes of earning such legal status. In poll after
poll, American voters agree and have expressed overwhelming support for a roadmap to
citizenship for new Americans — like farm workers — who contribute to our country.

We believe that America is exceptional. Our agricultural system is just one more
example of how America is exceptional, so we should honor the new Americans who
continue to build our agricultural system as the heroes that they are for our country.

To the extent a new path is needed to bring more professional farm workers from abroad
to this country, we should look forward and not backward to the dracero program. HR
1773 is a step backward. Future agricultural workers who we invite to our country to
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work should be accorded equality, job mobility, strong labor and wage protections, and
an opportunity to earn immigration status leading to citizenship.

For the last 20 years, Congress has tried and failed to reform our agricultural labor
system. There have been a host of Congressional commissions, recommended policies,
and different pieces of legislation. Many of you on this committee have also worked at
making these changes for a long time. Now is the time to come together and make the
changes we need.

Both farmers and farm workers from diverse regions of the nation have worked together
over the last 5 months with the support of members of Congress from both political
parties with the interest of improving our nation’s agricultural industry and securing our
nation’s food supply. While farmer and farm worker groups historically have been at
odds with each other and agricultural interests from different parts of the country often
compete, we are now united for the first time... farmers and farm workers. .. big
agribusiness and small farmers... farm workers who have worked in the industry for
decades and those who have only come to the fields in recent years... across region...
across crops... We are united.

We have come to an agreement on policy that we hope that you as members of Congress
will consider as an alternative to the approach found in HR 1773.

Those of us who work in agriculture know the policies we want — but more importantly
we understand the policies we need. Let me make the distinctions between what we want
and what we need.

No industry will benefit more from immigration reform than the agricultural industry.
The issue is having enough people who are both willing and able to do difficult
agricultural work. What we need in order to ensure that we have enough people who are
both willing and able to work in agriculture is

to elevate farm work so that guest workers or farm workers without legal status do not
need to be the norm in agriculture.

We can elevate farm workers by making changes to immigration policy that do the
following:

1. Retain as much of the existing workforce in agriculture. We can keep people
in agriculture by honoring farm workers with the ability to eam permanent legal
status. What we wanred in new immigration policy- higher wages and better
protections. But we did not get those changes in the agreement between grower
associations and the UFW. What we need to have -- the ability for the existing
farm workers to earn permanent legal status to encourage people to stay in
agriculture and to honor our American values.
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2. Include basic worker protections that ensure that US worker wages do not
decrease and that stabilize the agricultural workforce — n this area, there are
many things we want. The United Farm Workers and our nations farm worker
organizations and advocates want an end to the more than 70 years of
discriminatory labor legislation that excludes farm workers from basic protections
like the right to organize, to act collectively, and to join a union. A Congressional
commission set up to determine new immigration policies and made up
principally of appointees of President Ronald Reagan and Chairman Gowdy’s
former Senator Strom Thurmond agreed — Federal law should allow farm workers
to organize and should make it illegal for an employer to fire a farm worker who
acts collectively. Their report — the “Report of the Commission on Agricultural
Workers” in 1992 made recommendations for the “development of a more
structured and stable domestic agricultural labor market” that would “address the
needs of seasonal farmworkers through higher earnings, and the needs of
agricultural employers through increased productivity and decreased uncertainty
over labor supply.”' One such recommendation was that “[f]larmworkers should
be afforded the right to organize and bargain collectively . . .” The agreement
we came to with the nation’s employers does not include a right for farm workers
to organize. Our agreement with grower associations is a compromise. But the
agreement does have the basic wage and working protections we need to ensure
that farm worker wages that are already low do not decrease.

There are many more examples — I am sure that the nation’s major growers and grower
associations can also produce a long list.

Indeed, the United Farm Workers and our nation’s agricultural employers have often
been at odds on many policy issues. But we are together in agreeing to a proposal that
will fix our nation’s immigration system with respect to agriculture. We have worked so
hard to come together in the agricultural industry and we ask you as members of this
committee to come together to support our joint proposal because America’s farms and
ranches produce an incredible bounty that is the envy of the world. The farmers and farm
workers that make up our nation’s agricultural industry are truly heroic in their
willingness to work hard and take on risk as they plant and harvest the food all of us eat
every day.

We appreciate the Chairman’s view on immigration comes from a place of his own study
of the issue and a desire to address the labor needs of agriculture. But we respectfully
suggest there is a better approach.

‘We want to elevate farm work so that neither farm workers without legal status nor guest
workers are the norm in American agriculture.

7chort of the Commission on Agricuftural Workers, Executive Summary, p. xxiv, Washington D.C. November, 1992.
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We ask this subcommittee to support a new, comprehensive immigration process that
grants current farm workers and their family members a reasonable and prompt
opportunity to earn legal immigration status and citizenship, and ensures that future
workers are brought here in a manner that elevates farm work. By having such a system,
we can ensure that we continue to have an agricultural industry that is the envy of the
world — and honor all of the women and men who have built such an exceptional

domestic food supply.
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Mr. Gowny. The Chair would now recognize the gentleman from
Virginia, the Chairman of the full Committee, Mr. Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman. I appreciate you and
the Ranking Member’s forbearance on letting me ask questions
first. I do have to get somewhere else soon.

But I was pleased to be able to hear the testimony of all four of
you. You are all making a great contribution to our effort to solve
this problem of having an agricultural guestworker program that
works for America and that contributes to avoiding a problem that
occurred after the 1986 law went into effect.

So, Mr. Rodriguez, let me direct my first question to you, along
those lines. In your testimony, you state that, “We need to have the
ability for the existing farmworkers to earn permanent legal status
to encourage people to stay in agriculture.” However, your state-
ment is at complete odds with the lessons learned from the legal-
ization of illegal immigrant farmworkers in 1986. Once they re-
ceived permanent residence, many left the fields for jobs in the cit-
ies.

In fact, Philip Martin, professor of agricultural economics at the
University of California-Davis, found that by 1997-98, less than 12
years later, the percentage of crop workers who had been granted
permanent residence through the 1986 act had fallen to only 16
percent.

Isn’t it the case that if Congress were to again grant a special
pathway to citizenship to illegal immigrant farmworkers, that
growers would soon be left without a labor force? Or, if you looked
at it differently, if we were to have a legal status as a part of the
overall solution to immigration reform, that we would then have a
new demand for workers? Because, like 1986, many, when they can
work anywhere they want to, will go and work elsewhere, creating
a shortfall in agriculture that we need to replace with a workable
guestworker program, which is where I think my legislation is
headed.

And when we do that, we are not going to be able to have a
steady flow of people filling what is a very large demand—some
people estimate half a million to a million people short—a steady
demand of people if we constantly grant them lawful permanent
resident status after they have been a guestworker for X number
of years.

Mr. RODRIGUEZ. You know, my understanding is—and I know a
lot of farmworkers that came through the 1986 program and still
are working in agriculture today. The estimate today is about 15
percent, from my understanding, 20-something years later.

The realities are that, first of all, the legislation that we cur-
rently have proposed calls for both, taking into account folks that
have spent a lot of time and demonstrated their skills, their profes-
sional capacities to work in agriculture, that they would be pro-
vided legal status and a path toward permanent residency and
eventually a path toward citizenship. We are saying that that
800,000 to 1.1 million, whatever that number is, that they have
that opportunity to do so.

But, simultaneously, the agricultural industry, the agricultural
employers, they have fought very hard and debated—we debated a
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lot about the need for the future flow, and there were two new visa
programs that were designed for that particular purpose.

So I am very confident that there is going to be an opportunity
and then, when the need arises within the ag industry for future
workers, that there will be that opportunity to get some.

And the other reality is, sir, is that, you know, I have been doing
this, as well, for several decades, and the actual wages and benefits
in this particular industry hasn’t really escalated to the point
where it is an attractive industry for people to want to stay, to
have a career, to build their—to raise their families, and to gain
the opportunities

Mr. GOODLATTE. But part of that may be because such a large
percentage of those folks who are not here lawfully are not able to
use the kind of leverage they would have if they had a legal status.
And, therefore, it seems to me that when you legalize this and you
look at a real market-based wage, that that market-based wage is
likely to rise, whereas the current bureaucratic government-sets-
the-wage approach is likely to miss the target, miss the right
amount, and encourages, rather than discourages, the use of un-
lawful immigrant labor.

So I think we can solve this problem. I think we agree with some
of what you are saying. We are just saying that, in the future, we
are not going to be able to have a steady flow of 800,000 to 1.1 mil-
lion people flowing through the system, able to get a green card,
able to leave the workforce, as has happened when they were legal-
ized in the past. And we have to have a real guestworker program
that is just that, a guestworker program.

Let me ask you one more question. You say in your testimony
that the H-2C program will deprive U.S. farmworkers of jobs by
minimizing the recruiting requirements. Is it your opinion that
farmers face a shortage of farmworkers because they don’t do
enough recruiting?

Mr. RODRIGUEZ. The requirements that I was making reference
to are in regards to the protections for farmworkers when they are
being recruited here in the United States, sir.

Mr. GOODLATTE. Thank you.

My time has expired, Mr. Chairman, and I do have some other
questions. Perhaps they could be submitted in writing or you may
ask them.

Mr. GowpY. Or I would be thrilled to yield my time to you, Mr.
Chairman, if you would like it.

Mr. GOODLATTE. No, I think it is fine.

Mr. Gowpy. Okay. I thank the gentleman from Virginia.

I would at this point recognize the gentlelady from California,
the Ranking Member, Ms. Lofgren.

Ms. LOFGREN. Well, thank you, Mr. Chairman.

Before asking my questions, I would like to ask unanimous con-
sent to include in the record of this hearing the list of the 71 farm
organizations that have signed off on the agreement with the farm-
workers’ union on the agricultural program that I referenced ear-
lier.

And I would also like to ask unanimous consent to include in the
record a letter or a statement from the Agriculture Workforce Coa-
lition that is not in support of H.R. 1773.
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And if I could get unanimous consent for those two inclusions.
Mr. GowDy. Without objection.
[The information referred to follows:]

Members of the Agricultural Workforce Coalition that Brokered an
Agreement with the United Farm Workers

. American Farm Bureau Federation

American Nursery & Landscape Association

. Florida Fruit & Vegetable Association
. National Council of Agricultural Employers

National Council of Farmer Cooperatives

. National Milk Producers Federation

USA Farmers

. U.S. Apple Association

. United Fresh Produce Association

. Western Growers Association

. Western United Dairymen

. Agriculture Coalition for Immigration Reform
. Agricultural Council of California

. American AgriWomen

. American Beekeeping Federation(ABF)

. American Frozen Food Institute

. American Mushroom Institute

. American Sheep Industry Association

. California Association of Winegrape Growers
. California Avocado Commission

. California Citrus Mutual

. California Giant Berry Farms

. California Grape and Tree Fruit League

. California Women for Agriculture

. Certified Greenhouse Farmers

. Colorado Nursery & Greenhouse Association

. CoBank

. Cooperative Network

. Council for Burley Tobacco

. Farm Credit East

. Florida Citrus Mutual

. Florida Farm Bureau

. Florida Nursery, Growers & Landscape Association (FNGLA)
. Georgia Farm Bureau Federation

. Georgia Fruit and Vegetable Growers Association
. Georgia Green Industry Association

. Hispanic American Growers Association

. Idaho Dairymen’s Association

. Illinois Farm Bureau

. Louisiana Farm Bureau Federation

. MBG Marketing/The Blueberry People

. National Christmas Tree Association

. National Farmers Union

. National Grange

. National Onion Association

. National Peach Council

. National Potato Council

. Northeast States Association for Agricultural Stewardship (NAAS)
. Northwest Farm Credit Services

. OFA, An Association of Horticulture Professionals
. Oregon Association of Nurseries

. Produce Marketing Association

. Red Gold, Inc
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. Society of American Florists

. South East Dairy Farmers Association

. Southeast Milk, Inc.

. State Agriculture and Rural Leaders (SARL)
. Sweet Potato Council of California

. Texas Citrus Mutual

. Texas International Produce Association
. Texas Vegetable Association

. U.S. Custom Harvesters, Inc.

. United Ag

. United Dairymen of Arizona

. Utah Dairy Producers

. United Egg Producers

. Village Farms International, Inc.

. Wine America

. Wine Institute

. Yankee Farm Credit

. Yuma Fresh Vegetable Association
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This labor crisis is exacerbated by the fact that farmers’ and ranchers’ only option to legally find the
workers they need is the H-2A program, a program that has not worked for many agricultural
employers.

The H-2A program’s basic framework is overly restrictive and difficult for an employer to navigate.
Furthermore, the H-2A program is only accessible for producers with seasonal needs; excluding the
year-round needs of many producers such as dairy, livestock, mushrooms, and other crops. In recent
years it has become even more unworkable and costly to use. The program has become so burdensome,
in fact, that producers use it only when they absolutely need to, and the H-2A program provides only
about five percent of agriculture’s total workforce.

In an effort to achieve a lasting solution for the current and future agricultural labor in the U.S., the AWC
came together with the United Farm Workers (UFW) to negotiate a legislative solution that we believe
can garner the required political support. The landmark agreement between the AWC and UFW has two
components. It includes both an earned adjustment of status for current experienced and essential but
unauthorized agricultural workers, and a new, more flexible program to provide access to a legal
workforce into the future.

In the short-term, to preserve agriculture’s workforce and maintain stability in the sector, unauthorized
farm workers would have the opportunity to earn legal status if they meet several conditions and
continue to work substantially in agriculture over several years.

For long-term stability, an agricultural worker visa program would be established that will provide
farmers and ranchers access to a legal and reliable workforce into the future and the flexibility to meet
the needs of all producers. This program offers both employer and employee choice and flexibility
through two different work options: an “At-Will” visa and a Contract visa. These three-year visas would
be valid for employment with agriculture employers registered through the USDA and the program is
distinct from the low-skilled visas for the general business community.

e “At-Will” Visa employees have the freedom to move from registered employer to employer
without any contractual commitment, replicating the way market forces allocate the labor force

now.

e Contract Visa employees would also have the freedom to move from employer to employer
upon completion of any contractual commitment, giving both parties increased stability where it
is mutually preferred.

The principles of the AWC/UFW agreement will continue to guide our efforts as work on the
immigration issue begins in Congress. We appreciate that H.R. 1773 is reflective of some of the
principles contained in the agreement, including a new two-pronged guest worker visa program that
allows employers to hire foreign workers based on a contract or at-will; coverage of year round
agricultural jobs, such as dairy and livestock; a longer visa than currently allowed in the H-2A; transfer of
program administration to the USDA; and a more streamlined application and recruitment process.
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We would also like offer some general comments on key provisions of the bill that we believe could be
modified to better meet the needs of agriculture. In particular, we would respectfully suggest that
workers be eligible to be admitted to the country with a work offer, rather than a work contract, prior to
implementation of E-verify. Requiring initial contractual employment could artificially limit the ability of
workers to enter the country if enough employers do not choose contract employment.

Also, the AWC has consistently advocated for a separate legal status for experienced agricultural
workers that are currently working in the US and have been for a period of time. We do not believe the
bill’s approach of funneling them into the temporary H2C nonimmigrant program adequately addresses
the needs of the industry. Additionally, the bill requires workers to return to their home country at least
1/6 the duration of their visa length. Touchback provisions are extremely disruptive to business
practices. This is especially burdensome for year-round employers who would lose experienced and
trained employees for three months at a time. Even with detailed business planning, providing for
complicated rotating workforces, losing experienced employees for an extended period is impractical.

Lastly, the AWC has concerns about the operation of the at-will program. The program as included in
H.R. 1773 is structurally unacceptable as written. Farmers seek simplicity in this process and require
short-term employment relationships; therefore, the requirement that all initial employers must enter
into contracts is concerning. We advocate that acceptance of a job offer, whether under contract or at-
will, provides the assurances that the visa workers have valid grounds to enter the United States, but is
not overly burdensome to those employers requiring more flexibility. We will continue to work as a
resource in order to improve these elements and others that may arise through the legislative process.

We commend Chairman Bob Goodlatte on his forceful advocacy over the years for action that would
ensure a secure, legal workforce in agriculture today and in the future. As the process unfolds in the
House, the AWC will continue to work with Chairman Goodlatte and other members to ensure that any
legislation achieves a workable, flexible and market-based solution that addresses the labor needs of
agricultural employers both in the short and long terms.

We also note the Subcommittee heard from witnesses on the Legal Workforce Act (H.R. 1772). This
legislation deals with an enforcement mechanism, E-verify, that would greatly impact the agriculture
industry. Immigration enforcement without a workable program to address the labor needs of fruit,
vegetable, dairy and nursery farms and ranches, will result in many U.S. farmers and their farm
employees losing their livelihoods and decreased US agricultural production.

The effect would go far beyond the farm gate. If there is no one to pick the crop, industry sectors that
operate upstream and downstream of farm production and harvest will be adversely impacted as well.
Studies have shown that each of the nearly two million hired farm employees who work in labor
intensive agriculture supports 2 to 3 fulltime American jobs in the food processing, transportation, farm
equipment, marketing, retail and other sectors. Mandatory E-Verify without workable labor solutions for
agriculture puts these American jobs, and the economies of communities across the country, in

jeopardy.
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The AWC supports a phase-in approach to E-verify for agriculture due to agriculture’s unique hiring
circumstances. A rushed approach could hurt agriculture even with a fix for our current and future
workforce. Agriculture’s unusual hiring situations often occur in remote rural areas with limited access
to high-speed internet, actually including field-side hiring sites. Hiring has very pronounced seasonal
peaks and there is often high turnover. Few farms have the luxury of dedicated human resources staff.
Such factors justify allowing additional time for the necessary adjustments to be made to the program
before the industry is required to comply with E-verify.

Thank you again for holding these hearings and we forward to working with the Committee and other
members to ensure that the labor needs of agriculture both now and in the future are addressed in
immigration reform legislation.
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Georgia Farm Bureau Federation
Georgia Fruit and Vegetable Growers Association
Georgia Green Industry Association
Hispanic American Growers Association
Idaho Dairymen’s Association
Illinois Farm Bureau
Louisiana Farm Bureau Federation
MBG Marketing/The Blueberry People
National Christmas Tree Association
National Farmers Union
National Grange
National Onion Association
National Peach Council
National Potato Council
Northeast States Association for Agricultural Stewardship (NAAS)
Northwest Farm Credit Services
OFA, An Association of Horticulture Professionals
Oregon Association of Nurseries
Produce Marketing Association
Red Gold, Inc
Society of American Florists
South East Dairy Farmers Association
Southeast Milk, Inc.

State Agriculture and Rural Leaders (SARL)
Sweet Potato Council of California
Texas Citrus Mutual
Texas International Produce Association
Texas Vegetable Association
U.S. Custom Harvesters, Inc.

United Ag
United Dairymen of Arizona
Utah Dairy Producers
United Egg Producers
Village Farms International, Inc.

Wine America
Wine Institute
Yankee Farm Credit
Yuma Fresh Vegetable Association

Ms. LOFGREN. You know, I just want to take two statements out
of this Ag Workforce Coalition, which is signed by practically every
agricultural employer group in the United States. It says, “The
AWC has consistently advocated for a separate legal status for ex-
perienced agricultural workers that are currently working in the
U.S. and have been for a period of time. We do not believe the bill’s
approach of funneling them into temporary H-2C nonimmigrant
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programs adequately addresses the needs of the industry.” They
further say, as to the at-will program that the program, as included
in the bill, is structurally unacceptable.

I certainly believe that the author of the bill, Chairman Good-
latte, has every intent to make a workable program. I do not at all
d%sbelieve his good intentions. But I do not think this is a workable
plan.

Listening to you, Mr. Graham, about the H-2B program, I have
heard those complaints about the Department of Labor from my
own constituents. I think there are issues relative to the adminis-
tration of the program. But I would note that the bill has 500,000
visas, a cap. Within that cap would have to be the entire current
unauthorized workforce, estimated at somewhere like 1.8 million
people, plus all the new people—there wouldn’t be any room for
new, additional workers—plus the H-2B people that are not cur-
rently in that program. So if you are worried about the cap on H-
2B now, you wouldn’t get a single visa out of this bill because of
that cap.

I do think that the—you know, I am not suggesting that the W
visa program that was the result of the business community and
the labor community’s negotiations is a perfect plan, but it does
have huge numbers of visas, certainly considerably more than are
included in the bill that we are considering today.

So I think that is worth thinking about as we move forward, be-
cause we want to make sure that we have adequate protections in
place so that American workers are not disadvantaged by prospec-
tive future workers.

At the same time, we know—I mean, I was thinking, listening
to Mr. Goodlatte about people who left agriculture, and I think
some people did. I mean, it is a hard job. On the other hand, you
know, 1986 was 31 years ago. I mean, if you were 40 years old in
1986, you would be 71 years old today. I mean, you are not going
to be out in the fields. It is an aging workforce.

So we have a need for immigrants in some parts of our economy
to meet our needs. And I think to have those needs met in a legal
way and in an orderly way with an adequate number of visas avail-
able is very advantageous for the United States and certainly fair,
also, to American workers as well as immigrants who would be
coming in. Because we are not the kind of country that really
thinks it is right or fair to mistreat people who are coming to our
country to work. That is not what America is all about, and I know
that is not what any one of you are about.

I would just ask, you know, Mr. Rodriguez, the—well, let me ask
you, Mr. Graham. How many workers do you need in your—in
terms of immigrant workers, how many H-2B workers do you have,
and how many would you need to have if you didn’t have all the
rigmarole and caps that you deal with?

Mr. GRAHAM. I would estimate our needs for the seafood industry
are probably less than 15,000.

Ms. LOFGREN. Okay. And when you get into the meatpacking—
and, as you know, there is a special allocation in the Senate bill
for meatpacking—what do you think, and can you speak for the
whole industry, what the need is for immigrant labor in meat and
chicken?
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Mr. GADDIS. I can’t speak with specificity about the industry. I
can tell you, we hire somewhere between 100 and 300 a week.

Ms. LOFGREN. Okay. So, clearly, a 500,000 cap for all existing
farmworkers, all additional farmworkers, plus new industries that
are not currently in the program would be eaten up just in a snap.

I see my time has expired. I will yield back, Mr. Chairman.

Mr. Gowpy. I thank the gentlelady from California.

I am going to recognize myself and then recognize the gentleman
from North Carolina and the gentleman from Illinois.

Mr. Graham, to those who think that you would be able to find
more domestic workers if only you recruited harder and more, what
do you say?

Mr. GRaHAM. Can you repeat that question again, please?

Mr. Gowbpy. To those who think that you would be able to hire
more domestic workers if only you recruited more or harder, what
do you say?

Mr. GRAHAM. Well, being in the program now for 14 years and
having to go through the rigmarole of the recruitment process and
offer 2-week training and having numerous people come and apply,
to walk out 2 or 3 days into the whole process, you know, there is
not much more that I can offer for training and recruitment. We
have done our due diligence, and we are just not finding the people
out there.

Mr. GowDY. Your testimony is eerily reminiscent of what we
have heard from—what I hear from peach farmers in my own dis-
trict. The effort is there, the recruitment is there. And even if do-
mestic workers come, they may not stay past lunch.

So, Mr. Gaddis, do you have similar experiences or different ex-
periences with respect to recruiting domestic workers?

Mr. GADDIS. Very similar. The scale is a bit different.

But, in 2007, at a beef plant in Greeley, we decided to start a
second shift, and we strategized as a company as to how best to
do that and literally barnstormed the country to areas where indi-
viduals with meatpacking expertise or experience or a propensity
to even accept a job meatpacking were located. And I can tell you,
after 3 months of virtually door-to-door recruitment efforts and
some more sophisticated efforts, we didn’t have enough people. And
we turned to, at the time, refugee labor.

So I think it is a very—in a healthy industry like ours and like
Mr. Graham’s, it is a reality, regardless of the circumstance, that
there just are not enough U.S. workers to fill the jobs.

Mr. Gowpy. All right.

Staying with you, how will having the Secretary of Agriculture
involved in the administration of the H-2C program be beneficial,
if it will be beneficial, to your industry?

Mr. GADDIS. Could you repeat the question? I am sorry.

Mr. GowDpYy. How would having the Secretary of Agriculture be
involved in the new H-2C program be beneficial, if it would be ben-
eficial, to your industry?

Mr. GaDDIS. I go back and forth on that. As somebody who ad-
ministers human resources for our company, we do not rely on—
or we would not rely on H-2C workers as a primary source of labor.
But I would tell you, to have access to someone or to a department
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that is sympathetic to our plight, our situation, outlined by Mr.
Graham and I, that is always helpful.

Mr. Gowpy. Mr. Wicker, you, I believe, are able to speak to the
litigious nature of some with respect to the current visa program.
In fact, I think you noted that the North Carolina Growers Associa-
tion has been sued over 30 times and paid over $5 million in attor-
neys’ fees.

Can you speak to the litigation reforms in Chairman Goodlatte’s
bill?

Mr. WICKER. Yeah. What we should strive for is to try to solve
farmworkers’ problems, legal problems, grievances, et cetera, quick-
ly and efficiently. And the best way to do that is not with attorneys
and lawsuits that are very expensive.

And so North Carolina Growers Association started in 1990. We
signed a collective bargaining agreement with the Farm Labor Or-
ganizing Committee—it is an affiliate of the AFL-CIO—in 2004. So
we have a grievance procedure in place on all of our farms with our
workers now.

And so it can work. You can provide a system so that farm-
workers and farmers can solve their problems without having to go
to court.

Mr. Gowpy. Sticking with you, why should you be required to
provide housing and transportation when other industries do not?

Mr. Wicker. Well, you know, that is a great question. The farm-
ers that I work for have been providing housing for a long time.
It is a magnet. It is a benefit that draws workers to our farms and
has them be—creates the desire for them to want to stay there. So
even though this proposal doesn’t mandate that housing be pro-
vided, I suspect that going forward our farmers would continue to
provide housing.

But it is a burden, especially in Representative Lofgren’s home
State of California. I have friends in California that farm, and
housing is a huge issue. And so it is something that has to be fixed.

Mr. Gowpy. Thank you.

I will now recognize the gentleman from Illinois, Mr. Gutierrez.

Mr. GUTIERREZ. Thank you very much.

First of all, I want to thank Chairman Gowdy for calling this
hearing.

I want to join the Ranking Member, Zoe Lofgren, in expressing
our desire to work with the other side of the aisle in a bipartisan
manner. One of the things that immigration has been able to do
here in Washington, D.C., is kind of—here is Benghazi and the
A.P. And, you know, everything else that is going on in Wash-
ington, D.C. And we are going to vote to repeal Obamacare one
more time today. I think it will be the 36th, 37th time. And so
Democrats defend it and Republicans attack it. But we have not al-
lowed any of that to come down and to poison the well in our immi-
gration discussions with Republicans and Democrats. We have kept
that all outside. And I think that that speaks, I believe, to the de-
sire of the American people and for us to be responsive to the de-
sire of the American people.

I wanted to say—so I wanted to thank all of you for your testi-
mony and for your work and for everything that you do, because
I think it is important that we hear from all quarters.
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But I also want to echo something that Congresswoman Zoe
Lofgren mentioned. It seems to me that, if out here—that is, the
private sector, the business community—has reached an agreement
with those that represent the labor community, that we shouldn’t
meddle. I mean, it seems to me that there is no reason, when there
is an agreement that has already been reached between those who
represent the farmworkers and those that represent so many other
diverse industries. Why we don’t simply accept that men and
women of good faith have bargained and reached an agreement and
why we can’t embrace that is something I think we need to ask
ourselves as we move forward.

I would like to say that, for me, this is a very important part of
what will be comprehensive immigration reform, a somewhat
unique part of what will be comprehensive immigration reform, be-
cause of the relationship that the farm-work community has to a
movement for justice, for a movement embodied in Cesar Chavez,
for a movement embodied in what I believe is making America a
better, greater place for social justice and what that spirit entails.

And it really is in the support that across America farmworkers
have, that special place that we not only have for farmworkers
every night when we sit down for dinner to eat the crops that they
have harvested for us, to do that backbreaking, dirty, filthy work—
which we all know we have trouble, let’s face it.

We have had testimony here before because Chairman Gowdy
has brought people here who have taught us that we are going to
have to fundamentally make a decision: Are we going to eat food
that is grown in foreign countries by foreign hands, or are we going
to have food that is grown here protected by us, by foreign hands?
Because let’s face it, nobody here on this panel is sending their
kids to school to become a farmworker. And the population doesn’t
exist out on your farm or rural areas because that population isn’t
there. We are going to need people to continue to come to America
to do that work.

And T just want to say, if it is backbreaking work, when we dis-
cuss here comprehensive immigration reform, I think we have to
get away from this notion and we have to stand up for farm-
workers, we have to stand up for those who provide us our food,
because, you know, that is an essential ingredient to our safety.
Watch the future. Food is going to become a condition of your sur-
vival as a Nation, and who picks that food is going to become a con-
dition.

I would like to ask Arturo: Arturo, the issue of citizenship has
been brought up. Tell me from your perspective, why is it impor-
tant that farmworkers become citizens of the United States—be al-
lowed the opportunity to become citizens of the United States?

Mr. RODRIGUEZ. Thank you very much, Congressman Gutierrez.

I mean, first of all, farmworkers have been here now for, in some
cases, since 1986, since the last immigration bill, working in agri-
culture. They have demonstrated here to our Nation, as has been
mentioned by many of the Members already, it is difficult work, it
is hard work, but it requires a lot of skills and profession.

And I think the farmworkers that are here today have come here
because they want to make a contribution to America. They want



151

to make a contribution to our economy. And they are willing to do
what many have chosen not to do any longer here in this Nation.

And so it is a way of honoring those individuals, and it is a way
of ensuring that they do stay in the agricultural industry to con-
tinue to meet further requirements that are necessary in order to
gain a path to legal permanent residency and eventually to citizen-
ship.

So that I believe, in terms of ensuring that we are going have
a secure labor force, that we take the estimated 800,000 to 1.1 mil-
lion unauthorized farmworkers currently working in agriculture
today, we give them that opportunity to work and to gain the legal
permanent residency, to earn that, as everyone else would, under
comprehensive immigration reform and to eventually be on that
path to citizenship so that they can enjoy the fruits of America just
like anyone else can here in this Nation.

So we welcome that opportunity, and we hope that as we con-
tinue the process that that becomes the decision that is made by
Members of Congress as well as in the Senate to move forward.

Mr. GUTIERREZ. I just want to end by saying I thank the Chair-
man for his indulgence in allowing Mr. Rodriguez to finish his an-
swer.

And T just want—as we move forward, you will see the bill. And
when it comes to the STEM industry, the high-tech industry, I as-
sure you, they are going to say bring tens of thousands of workers
to America, but they are going to give them green cards and they
are going to allow them to bring their families. I am just saying,
fight for your own people in your own industry the same way
Google and Apple and others fight for high-tech. Somebody has to
do the backbreaking work.

Thank you so much. And I appreciate the Chairman’s indulgence.

Mr. HOLDING. [presiding.] Thank you.

I am going to recognize Mr. Garcia from Florida, and then I will
recognize myself and be the final questioner.

Mr. GARCIA. Thank you, Mr. Chairman.

You know, the other day, someone who doesn’t agree with immi-
gration reform said to me, “You know, Joe, if somebody walked into
your house and you didn’t invite them, just walked around and
then left, you would want them prosecuted.” And my response was,
if somebody walked into my house, filled my refrigerator with fresh
fruit, painted my walls, cleaned my house, put my grandmother to
bed, then went outside and mowed the lawn, I think I would owe
them money, not want to prosecute them.

The folks that come to this country come for the very best that
our Nation has to offer, which is opportunity and freedom. And,
clearly, they pay a grave price for it.

I want to talk about something that, Artie, you have been work-
ing on for a very long time, which is, for years, the negotiated
agreement between your folks and the Chamber of Commerce—
which, in truth, is what we should be talking about here, right? An
agreement that you in good faith negotiated. I think Mr. Wicker
was part of the group who singed off on that agreement.

I want to you tell me about the time you put into that. And did
you think you were just negotiating with the Chamber or did you
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think you were negotiating in good faith to put a bill together that
would be accepted by Members of the other side?

Mr. RODRIGUEZ. We actually became engaged—thank you very
much, Congressman Garcia.

We became engaged initially in this process to bring about immi-
gration reform for the agricultural workers and the industry as a
whole with agricultural employers dating back to the year 2000,
about 13 years ago. And, you know, at that particular time, we met
with the heads, the CEOs, the presidents of a number of different
agriculture associations throughout the United States. And we ini-
tially fashioned AgJOBS, which was a legislation that was being
utilized and being discussed and debated for many, many years
now.

About 6 months ago, we were approached by many of the same
agriculture employers and different associations to look at and dis-
cuss a new immigration reform package for the agricultural indus-
try that would impact both on the employers as well as on farm-
workers. And we began that particular process and, as a result of
that, fashioned an agreement that we felt was a compromise but
yet something that all the parties could agree to.

And we met with 12 different associations that ranged from the
American Farm Bureau to the Western Growers Association to
nurserymen, sheep herders, dairies, apples, all the various citrus
associations from Florida. All the various major agricultural asso-
ciations throughout the United States came to the table, and our
voices are all heard and debated and discussed. And we finally
reached an agreement the day that the comprehensive bill on the
Senate side was being submitted.

Mr. GARcCIA. Thank you for your work, and hopefully it won’t be
ignored over here.

Mr. Wicker, I believe you were part of the group that signed off
on this. Am I correct?

Mr. WICKER. I am here today to testify for North Carolina Grow-
ers, and I am treasurer of the USA Farmers Group. And USA
Farmers was part of—is part of the agricultural workforce coalition
that negotiated the compromise that resulted in the Senate bill.

Mr. GARCIA. How did you feel about that compromise?

Mr. WICKER. I think it is fine; I don’t think it will pass the
House. So we need to get a bill that will pass the House and go
to conference and get something to the President’s desk.

Mr. GARCIA. Well, you let us take care of the politics of it,
but

Mr. WICKER. Sure.

Mr. GARCIA [continuing]. You—I want to get an understanding.
I mean, Mr. Rodriguez described his working through it. Could you
give me your sense as someone who was on the other side working
through this bill, the compromise required, the struggle? Maybe
give us a sense from your perspective.

Mr. WICKER. I was not directly involved in the negotiations.

Mr. GARCIA. I am sure they were checking off with you through
it, right?

Mr. WICKER. Pardon?

Mr. GarcIA. That you were part of discussions as the negotia-
tions were going on.
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Mr. WICKER. Sure. And we think at USA Farmers that they got
as good a bill as they could possibly get

Mr. GARCIA. Good.

Mr. WICKER [continuing]. Out of the Senate compromise.

Mr. GARCIA. Thank you.

You know, Mr. Rodriguez, you have been in the fields, and you
know how hard it is to work. Today someone from the other side
alleged that these are jobs that American workers are willing to do
and anxious to do. In your years and with all your folks out there,
do you find that to be true, that, you know, U.S. Workers are will-
ing to do the work that the American farmworkers are doing today,
and, in particular, those without documentation?

Mr. RODRIGUEZ. Well, actually, yes, Mr. Garcia, we estimate
there are approximately 600,000 U.S. farmworkers, U.S. either citi-
zens or legal permanent residents that are currently working in ag-
riculture today. And we very much believe that that number would
grow significantly when this legislation passes and gets imple-
mented and gives farmworkers a right to gain legal status in work-
ing in the agricultural industry.

So there is a sizable number of folks that continue to work in ag-
riculture, and we hope that, through this process, as well, we con-
tinue to elevate farm work as an honorable work, as a career that
all of us can pursue here in the United States.

Mr. GARCIA. Thank you.

I want to thank all the witnesses.

Mr. Chairman, thank you. And I yield back the balance of my
time.

Mr. HOLDING. Thank you, Mr. Garcia.

I will recognize myself for 5 minutes.

I want to thank all of our witnesses here today. I want to par-
ticularly thank Mr. Wicker, who has been an informed, intelligent,
and reliable voice on these issues in North Carolina for a long time.
And T have known him beyond this capacity in this job but even
when I was a staffer here on Capitol Hill.

And so, welcome.

I want to turn specifically to North Carolina. Mr. Wicker, you
were talking about the 500,000-worker cap on this bill and how it
really should be uncapped. I want to talk about specifically what
is happening in North Carolina now. How many guestworkers are
we using in North Carolina at the moment?

Mr. WICKER. NCGA is not the only user of guestworkers in North
Carolina. This year, it will be 10,000 maybe, out of a national total
of 70,000 possibly.

Mr. HOLDING. Well, those 10,000 workers, what percentage does
that represent of the total amount of workers that we need in
North Carolina to handle these agricultural jobs?

Mr. WICKER. I think that represents in the range of 10 to 15 per-
cent.

Mr. HoLDING. Wow. And the folks who are making up the dif-
ference, the workers who are making up the difference, where are
they coming from? What are they composed of?

Mr. WICKER. I think that group is largely composed of undocu-
mented workers. I mean, everybody is in agreement across the
board that the overwhelming majority, somewhere between 50 and
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70 percent, of migrant seasonal agricultural workers are undocu-
mented workers.

Mr. HOLDING. So if the program is capped at 500,000, we in
North Carolina would need—you are saying 100,000 of those would
have to come to North Carolina?

Mr. WICKER. I think that is correct.

Mr. HOLDING. And the rest of the States would just have to divvy
up what is left, right?

Mr. WICKER. Yes.

Mr. HoLDING. Okay.

A few other questions for you, Mr. Wicker. The concept of at-will
temporary guestworkers enjoys broad support. What would be some
of the advantages of hiring at-will guestworkers?

Mr. WICKER. I think at-will, the concept here is largely borne out
of west coast agriculture. And so the at-will provisions contemplate
having a workforce that can move more freely from short-term ag-
ricultural job to short-term agricultural job.

In North Carolina, we have an extremely diverse ag portfolio,
and so we have been able to string a lot of different short-term jobs
together, like tobacco, cucumbers, sweet potatoes. So our growers
overwhelmingly prefer the contract provisions, because the margins
are so tight on the farm, we want to know if we are going to the
bank to borrow a million dollars in operating money and push our
equity into the center of the table and plant these crops, that we
want to know that we have workers who want to stay until the end
of the harvest season.

Mr. HOLDING. And you bring up a valid point, in that you might
bring in a guestworker to work on a tobacco crop, but then that
merges over into a sweet potato crop, and then before too long they
have been here for a period of time that takes them out of the clas-
sification of being a seasonal worker, because they are working
multiple crops.

what are some of the complications there?

Mr. WICKER. Well, the current program is capped at—in statute
at a year, but in reg 10 months. Our growers have figured out a
way to live inside the parameters of this program, so the longest
workers that we have in North Carolina are 10 months.

But agriculture is changing; it is consolidating. We are moving
to year-round productions, especially in the Sun Belt States. And
so we are going to have to move to a longer-term visa in the future.

Mr. HOLDING. Are there any problems—I think under Obamacare
seasonal workers are exempted from being covered by Obamacare,
correct?

Mr. WICKER. I was hoping you weren’t going to ask me a tech-
nical question about Obamacare. But, yes, as I understand, the two
tests that you have to complete to decide if have you coverage, you
have to have more than 50 permanent employees. So, you know,
when you get into that longer visa——

Mr. HOLDING. They may very well be covered by it.

Mr. WICKER [continuing]. They very well could be covered.

Mr. HOLDING. That would add a significant cost to our farmers
per worker.

Mr. WICKER. That is absolutely true.
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Mr. HOLDING. Well, I see my time is expiring. I am going to con-
fer with my distinguished Ranking Member—ah.

I will recognize the distinguished lady from Texas, Ms. Jackson
Lee.

Ms. JACKSON LEE. I want to thank the members for their pa-
tience, that we were on the floor debating on a matter that caused
me to have to run from the floor. And thank you for your cour-
tesies.

And I did not want to miss the opportunity, first of all, to thank
the witnesses for being here, to acknowledge the legislation that is
before us.

I think, over the years, we have had, Mr. Chair, Congressman
Lofgren work tirelessly on this with one of our former Members,
Mr. Berman. And I think my good friend, Mr. Rodriguez, knows
that we have been on a long journey.

I cannot start any line of questioning without saying that the
real commitment to the Nation is comprehensive immigration re-
form. And what I remember in terms of our work, with the years
gone past, we worked on issues such as poor housing for farm-
workers, poor health conditions, poor working conditions. We were
just at the bare minimum of trying to create a decent way of life.

And I am also reminded of the friendship of Cesar Chavez and
Martin Luther King. It has been a long, long journey.

And I, frankly, believe that if we look at this issue and do not
provide a component that deals with the rights of workers, then we
may be going in the same cycle again.

So I just want to ask, Mr. Rodriguez—and I may have time for
someone else—to be able to share with me your thoughts about
whether there is a framework of protecting workers.

And I want to ask sort of a pointed question, that farmworkers
are everybody. If 500 American workers wanted to come and do
that work, everybody is embraced as a farmworker. Is that not
right, Mr. Rodriguez?

If we fill up the whole needs of farmworkers with people who
here in the United States—no one is making a decision to weed
them out or not let them come or not let the farming industry re-
cruit them. So let’s put that on the line, that the farm industry—
we started as farmers. Obviously, people have moved to cities and
moved into different capacities. But I don’t want it to be said that
we either couldn’t find or we wouldn’t recruit individuals who are
here in the United States.

And so you might want to comment on that, but then the frame-
work of the underlying legislation in terms of protecting workers.

Mr. RODRIGUEZ. Thank you very much, Congresswoman Jackson
Lee.

You know, one of the reasons why we don’t feel that H.R. 1773
really is the type of legislation that we are looking for here and
why we have spent so much time sitting down with employer asso-
ciations over the course of the last few years and months was to
really design a program that ensured that the jobs of U.S. workers
were protected, first of all, that it was very important to maintain
their jobs, that they have an opportunity to maintain their jobs and
the wage levels that they had, and that we would not utilize and
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bring in guestworkers for the purpose of lowering those wages or
deteriorating those working conditions.

And what we find with H.R. 1773, that they take away a lot of
those protections. My understanding is, via the legislation, there
would be no paid transportation, inbound transportation, for work-
ers that are brought in from a country to work here in the crops.
And, as a result, it is very difficult for them to pay that money up
front. They come from countries and from, more than likely, situa-
tions where they haven’t been working prior to that in terms of
coming here.

Somebody talked about housing a little bit earlier. It is impor-
tant. I mean, here are the lowest-paid workers in our country, and
where are they going to get money to pay rent, to find housing, es-
pecially in rural communities that already have a difficult time in
terms of achieving that? So that without providing some type of
housing or housing allowance, there is not going to be the oppor-
tunity for people to—we are going to go back to the camps that we
found during the Bracero days and those types of things and re-
verting back forward.

The enforcement mechanism is an issue of real importance to us,
to make sure that there is someone that is going to be watching
and observing and ensuring that all the parties are doing what
they should be doing in relationship to that.

And the wages is of utmost importance and ensuring that, again,
we have a wage level that is set that is going to, again, provide
those workers with what they deserve, what they should be paid
to be able to work here, and that they are not utilized in a way
to undercut what U.S. workers and what American workers are
making at the particular farm where they are at.

Ms. JACKSON LEE. Just to follow up with one quick question, Mr.
Gaddis. I am sorry I had a coughing spell here. I didn’t want to
be unfair to the growers. And just this quick question.

One of the things—I think what Mr. Rodriguez has indicated are
issues that we need to work on together. One of things that will
help you, of course, if our colleagues will allow the Affordable Care
Act to stay in place, you will have some form of health insurance,
?epending on how we formulate the comprehensive immigration re-
orm.

But the question is—we respect the industry. It is an important
industry for both the United States, the food industry, growers,
farmers, and the world. Would you welcome some of the fixes that
Mr. Rodriguez has talked about, housing and certain rights, so that
you have a healthy and committed and dedicated workforce that is
there for you when you need them?

Mr. Gaddis?

Mr. GADDIS. There are some distinctions to be drawn between
the workforce that Mr. Rodriguez is involved with and ours in the
meatpacking industry. I can tell you that ours are good jobs, good-
paying jobs that provide employees without a lot of education to be-
come upwardly mobile. That is why meatpacking has historically
been a first-generation job.

We are, first of all, supportive of the initial 36-month length of
stay. For us in the meatpacking industry and the coalition, the crit-
ical issue on that front relates to the subsequent stays of 18
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months. It takes us somewhere between 4 and 8 months to teach
someone a trade, teach someone a meaningful trade. And so, in
order to get a return on that investment, we would need them to
stay longer.

And then the other thing that we would ask for is unification of
family, spouse’s dependents, the opportunity for unification of
spouse’s dependents.

Ms. JACKSON LEE. But you wouldn’t mind if—all of the witnesses
wouldn’t mind if we improve this legislation or in comprehensive
immigration reform put in some of the features that Mr. Rodriguez
has spoken of.

Mr. WICKER. I am sorry. I didn’t hear your question.

Ms. JACKSON LEE. That you wouldn’t mind fixing the legislation
to put in some of the features that Mr. Rodriguez is speaking of
to make it more palatable for the worker.

Mr. WICKER. Let’s get together and talk about it. It is all about
a balanced package. We have to take care of the workers.

Ms. JACKSON LEE. Mr. Graham, before I am gaveled down?

Mr. HOLDING. The gentlelady’s time has expired.

Ms. JACKSON LEE. But Mr. Graham can say yes or no?

Mr. GRAHAM. Coming from the H-2B program, some of the things
that we are talking about we were doing. So we have no problem
with some of those provisions.

Ms. JACKSON LEE. I thank the Chair and Ranking Member for
their indulgence. My time has expired.

Mr. HOLDING. I thank the gentlelady from Texas.

This concludes today’s hearing. Thanks to all of our witnesses for
attending.

And, without objection, all Members will have 5 legislative days
to submit additional written questions for the witnesses or addi-
tional materials for the record.

This hearing is adjourned.

[Whereupon, at 1:51 p.m., the Subcommittee was adjourned.]
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Statement of Chairman Trey Gowdy
Subcommittee on Immigration and Border Security
Hearing on H.R. 1773, the Agricuitural Guestworker Act
Thursday, May 16, 2013

We will now begin the Subcommittee’s hearing on H.R.
1773, the Agricultural Guestworker Act. This legislation will
provide American farmers with what they have asked for,
needed and deserved for many years — a workable and fair
guest worker program to help them grow and harvest our
food. Of course, this benefits each of us. | congratulate
Chairman Goodlatte for introducing this legisiation. | thank
my colleagues on both side of the aisle whe have informed
and instructed my understanding of the issues. And | thank
farmers and others in the agricultural industry for helping me
understand the challenges they face in meeting this issue of
national interest.

We would do well to place ourselves in the shoes of
farmers because we sometimes lose track of what it takes for

growers to actually put this bounty on the world’s tables. We

1
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lose track of what it takes for them to give us the safest,
most efficient and most reliable agricultural system in the
world.

For those crops that are labor-intensive, especially at
harvest time, hired labor is critical. At our February hearing
on agricultural guest worker programs, | asked why the H-2A
program was so underutilized. | noted that in the eyes of
many farmers, the program seems designed to fail. Itis
cumbersome and fuli of red tape. Growers have to pay
wages far above the locally prevailing wage, putting them at
a competitive disadvantage against growers who use illegal
labor. Growers are subject to onerous rules such as the
“50% rule”, which requires them to hire any domestic
workers who show up even after they have unsuccessfully
recruited for U.S. workers and their H-2A workers have
started working. Under the H-2A program, growers can’t get
workers in time to meet needs dictated by the weather. And

in the final indignity, growers are constantly subject to

2
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litigation by those who don’t think the H-2A program shouid
even exist.

Growers need a fair and workable guest-worker program
that gives them access to the workers they need when they
need them, at a fair wage, and with reasonable conditions.
And they need a partner in the federal government, not an
adversary. Such a program will benefit not only for farmers
but also American and foreign workers. If growers can’t use
a program because it is too cumbersome, none of its worker
protections will benefit any actual workers.

H.R. 1773, the Agricultural Guest worker Act, jettisons
the dysfunctional features of the H-2A program and creates a
new H-2C agricultural guest worker program that
successfully meets the tests | laid out:

« The bill contains a streamlined petition process based

on the H-1B program and allows growers to hire
guestworkers “at will” once E-Verify has been made

mandatory.
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* The bill puts the Department of Agriculture in charge
of the H-2C program.

* The bill requires that growers pay guest workers the
local prevailing market-based wage. It does not
require growers to additionally provide free housing
or international travel reimbursements to guest
workers.

* In order to discourage frivolous and abusive litigation
against growers, the bill aliows growers and
guestworkers to agree to binding arbitration and
mediation of grievances. It also provides that H-2C
workers are not eligible for taxpayer-funded lawyers
under the Legal Services Corporation Act.

« In order to prevent a labor force shock, the bill allows
illegal immigrants to participate in the H-2C program
just as can any other foreign nationals as long as they

abide by the terms and conditions of the program.
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1 look forward to hearing today’s witnesses and learning
how H.R. 1773 would benefit them. | now recognize the
gentiewoman from California, the Ranking Member, Ms.

Lofgren.
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Statement of Ranking Member Zoe Lofgren
Hearing on: H.R. 1773, the “Agricultural Guestworker Act”
May 16, 2013

I thank Chairman Goodlatte and Chairman Gowdy for holding this
hearing on H.R. 1773—Chairman Goodlatte’s “Agricultural Guestworker
Act” As with the hearing we just had on Mr. Smith’s “Legal Workforce
Act,” [ understand this hearing is another in a series of hearings meant to

examine what is broken in our current immigration system.

Nowhere is evidence of that brokenness more evident than in our
agricultural sector. We know from the countless hearings we have held on
this topic that as much as 75% of the on-the-farm workforce is

undocumented.
That’s an incredible figure.

This situation is untenable for both farmers and farmworkers, who
together provide an invaluable service to our citizens, our economy, and

our country. They deserve a system that works.

That is why it is so significant that just last month, farmers and
agricultural trade associations from across the country and in every sector
of the agricultural industry joined with the United Farm Workers to reach
an historic agreement to reform our agricultural labor system.

1
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The agreement they signed onto, which came after months of
negotiations, is designed to provide a system that works for both growers
and farmworkers. In doing so, it will help to support the millions of jobs
that depend upon the agricultural industry and will prevent us from

becoming increasingly dependent on food produced overseas.

The agreement includes both an earned legalization program for the
current undocumented agricultural workforce and a new visa program to
address future farm labor needs. It is a sensible solution and I applaud all

of the people who worked hard to make it a reality.

Let me pause briefly to note that for years we talked about the former
AgJOBS compromise that our former and beloved colleague, Howard
Berman, played such a critical role in forging. After the AgJOBS
compromise fell apart, it was unclear how the parties would be able to

come together once more to find a mutually agreeable solution.

Significantly, the proposal that the parties recently reached has even
more support than the AGJOBS compromise. Today’s agreement is
supported by organizations representing larger farmers and small farmers,
fruit and vegetable producers, dairy farmers, sheepherders, beekeepers,

landscaping, and farm bureaus throughout the country.

Over 70 different agricultural employer organizations support the
agreement, including the American Farm Bureau, the National Council of

Agricultural Employers, the National Council of Farmer Cooperatives,
2
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USA Farmers (of which witness Lee Wicker is the Treasurer), the Western
Growers Association, the National Milk Producers Federation, the Western
United Dairymen, farm bureaus across the country (including Georgia,

Florida, and Louisiana), and even the Idaho Dairymen’s Association.

All of these organizations agree the current immigration system is
hurting our agricultural sector. This is an opinion [ share, and it’s an
opinion that [ know is shared by the Chairman Goodlatte. His bill, | know,

is a sincere effort to address that dysfunction.

And I appreciate this hearing as a way of studying that proposal,
while considering ways to fix our broken system. As this Committee
prepares to enter the national discussion about reforming our immigration
system, we will need to fully understand each aspect of a top-to-bottom
reform of our system just as much as we will need to understand how each

aspect is interrelated.

I must admit, however, that I hope this hearing will help convince the
Chairman and the other Members on his side of the aisle to accept and
support the agreement that has been reached between the diverse coalition
of grower interests and the UFW. Considering the support for that
agreement across all sides of the farming community, I’m not sure why we
would craft something completely new and that is opposed by important

members of that community.
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I must also note at least two elements of that deal that will prevent it
from ever becoming law. First, H.R. 1773 provides an opportunity for
undocumented farmworkers to apply for the new temporary worker visas
created in the bill, but those visas would only allow workers to remain here
for a period of 18 months, even if they have been here for decades and

have spouses and children in the country.

The reality is that this proposal simply will not work. By asking such
people to come out of the shadows, register, and obtain a temporary visa,
we are essentially asking them to “report to deport.” People will not come
out of the shadows, and farmers will not have access to the stable supply of

authorized workers that they need going forward.

Second, H.R. 1773 would dramatically reduce wages and other
protection for farmworkers, who are already the least-paid and protected
workers in the country. Indeed, H.R. 1773 would create a program with
lower wages and fewer protections than the Bracero program that is widely

recognized as a black eye in our nation’s history.

The country needs us to find a solution to the agricultural labor
problem. But 1 believe the superior solution is the landmark agreement
between farmers and farmworkers. [ am grateful to the United Farm
Workers, the American Farm Bureau, and all of the other agricultural
employers and associations for putting us on what I believe will be the

right track.



169

Opening Statement of Rep. Bob Goodlatte
Chairman, House Committee on the Judiciary
Hearing on H.R. 1773, the Agricultural Guestworker Act
Subcommittee on Immigration and Border Security
May 16, 2013

THANK YOU, CHAIRMAN GOWDY.

AS WE SEEK TO REFORM OUR IMMIGRATION
SYSTEM AS A WHOLE, WE MUST TAKE THE TIME
TO LOOK AT EACH OF THE INDIVIDUAL ISSUES
WITHIN THIS SYSTEM TO ENSURE THAT WE GET
IMMIGRATION REFORM RIGHT. FOR THIS REASON,
I THANK THE SUBCOMMITTEE CHAIRMAN FOR
HOLDING THIS IMPORTANT HEARING. H.R. 1773 IS A
BILL THAT WILL REPLACE OUR OUTDATED AND
UNWORKABLE AGRICULTURAL GUESTWORKER
PROGRAM AND BRING US ONE STEP CLOSER TO

SOLVING THE LARGER IMMIGRATION PUZZLE.
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AS PAST HEARINGS ON THE H-2A PROGRAM
HAVE REVEALED, FARMERS AVOID USING THE
EXISTING AGRICULTURAL GUESTWORKER
PROGRAM BECAUSE IT BURDENS THEM WITH
EXCESSIVE REGULATIONS AND EXPOSES THEM TO
FRIVOLOUS LITIGATION. THE NEW GUESTWORKER
PROGRAM CREATED UNDER THE AG ACT, KNOWN
AS THE H-2C PROGRAM, REMEDIES THIS PROBLEM
BY STREAMLINING ACCESS TO A RELIABLE
WORKFORCE AND PROTECTING FARMERS FROM
ABUSIVE LAWSUITS. IT ALSO ALLOWS DAIRY
FARMS AND FOOD PROCESSORS TO PARTICIPATE

IN THE PROGRAM.
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THE NEW H-2C PROGRAM WILL BE MARKET-
DRIVEN AND ADAPTABLE. IT WILL REDUCE
BUREAUCRATIC RED TAPE BY ADOPTING AN
ATTESTATION-BASED PETITION PROCESS AND BY
ALLOWING H-2C EMPLOYERS IN GOOD STANDING
WHO AGREE TO ABIDE BY ADDITIONAL TERMS
AND CONDITIONS THE OPPORTUNITY TO BE
DESIGNATED AS “REGISTERED AGRICULTURAL
EMPLOYERS,” FURTHER EXPEDITING THE HIRING
PROCESS. MOREOVER, SUBJECT TO CERTAIN
CONDITIONS, H-2C WORKERS CAN BE EMPLOYED
UNDER CONTRACT OR AT WILL, MAKING IT
EASIER FOR WORKERS TO MOVE FREELY
THROUGHOUT THE AGRICULTURAL

MARKETPLACE TO MEET DEMANDS.
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WE MUST ALSO LEARN FROM THE MISTAKES
OF THE PAST. AS A RESULT, THE FOLLOWING
PITFALLS OF THE H-2A PROGRAM WILL NOT BE

REPEATED IN THE NEW H-2C PROGRAM:

e THE AG ACT WILL NOT REQUIRE GROWERS
TO HIRE AND TRAIN UNNEEDED WORKERS
AFTER THE WORK PERIOD BEGINS;

e THE AG ACT WILL NOT REQUIRE
EMPLOYERS TO PROVIDE FREE HOUSING
AND TRANSPORTATION FOR THEIR
WORKERS; AND

¢ FARMERS WILL PAY GUESTWORKERS THE
TYPICAL WAGE PAID TO AGRICULTURAL

EMPLOYEES IN THEIR LOCALITY, NOT AN
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“ADVERSE EFFECT” WAGE DREAMED UP BY

LABOR DEPARTMENT BUREAUCRATS.

HOWEVER, THE NEW H-2C PROGRAM WILL BE
AT ITS CORE A GUESTWORKER PROGRAM. UNLIKE
THE AGRICULTURAL WORKER PROVISIONS IN THE
SENATE IMMIGRATION BILL, THE AG ACT DOES
NOT CREATE ANY SPECIAL PATHWAY TO
CITIZENSHIP FOR UNLAWFUL IMMIGRANTS. THE
BILL SIMPLY ALLOWS UNLAWFUL IMMIGRANTS
TO PARTICIPATE IN THE NEW H-2C GUESTWORKER
PROGRAM JUST AS OTHER FOREIGN NATIONALS
CAN, PROVIDED A JOB IS AVAILABLE. THEY ARE
REQUIRED TO ABIDE BY THE EXACT SAME
CONDITIONS AS FOREIGN AGRICULTURAL

WORKERS CURRENTLY WORKING LEGALLY IN

5
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THE UNITED STATES, INCLUDING THE
REQUIREMENT TO LEAVE THE U.S. PERIODICALLY
AND THE PROHIBITION ON FAMILY MEMBERS

ACCOMPANYING THE WORKER.

UNDER THE AG ACT, H-2C WORKERS CAN BE
ADMITTED FOR UP TO 18 MONTHS TO WORK IN A
JOB THAT IS TEMPORARY OR SEASONAL. FOR
WORK THAT IS NOT TEMPORARY, H-2C WORKERS
CAN BE ADMITTED INITIALLY FOR UP TO 36
MONTHS AND UP TO 18 MONTHS ON SUBSEQUENT
H-2C VISAS. AT THE END OF THE AUTHORIZED
WORK PERIOD, AN H-2C WORKER MUST REMAIN
OUTSIDE THE U.S. FOR A CONTINUOUS PERIOD

THAT IS EQUAL TO AT LEAST 1/6 OF THE DURATION
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OF THE WORKER’S PREVIOUS STAY AS AN H-2C

WORKER OR 3 MONTHS, WHICHEVER IS LESS.

THESE REQUIREMENTS WILL BE STRICTLY
ENFORCED. TO ENCOURAGE GUESTWORKERS TO
ABIDE BY THESE RULES, A SMALL PORTION OF
GUESTWORKERS’ WAGES WILL BE HELD IN
ESCROW UNTIL THEY RETURN HOME TO COLLECT
THE WAGES IN THEIR HOME COUNTRIES. AND IF A
GUESTWORKER ABANDONS HIS OR HER JOB, AN
EMPLOYER WILL BE REQUIRED TO NOTIFY THE
DEPARTMENT OF HOMELAND SECURITY WITHIN 24
HOURS. WORKERS WHO DO NOT LEAVE THE U.S.
WHEN REQUIRED WILL BE BARRED FROM
REENTRY INTO THE U.S. FOR FROM THREE TO TEN

YEARS.
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AS A GENERAL RULE, THE PROGRAM WILL BE
LIMITED TO 500,000 VISAS PER YEAR, ALTHOUGH
INDIVIDUALS WORKING IN THE U.S. UNLAWFULLY
WHO TRANSITION INTO THE H-2C PROGRAM WILL

NOT COUNT AGAINST THIS CAP.

FINALLY, THE H-2C PROGRAM IS FISCALLY
RESPONSIBLE. H-2C GUESTWORKERS WILL NOT BE
ELIGIBLE FOR OBAMACARE SUBSIDIES OR FOR
MOST OTHER FEDERAL PUBLIC BENEFITS. THEY
ARE ALSO NOT ELIGIBLE FOR FEDERAL
REFUNDABLE TAX CREDITS - THE EARNED

INCOME TAX CREDIT OR THE CHILD TAX CREDIT.
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IT IS ESSENTIAL THAT WE EXAMINE
SOLUTIONS TO OUR BROKEN IMMIGRATION
SYSTEM METHODICALLY, FOR IF WE FAIL TO DO
SO, WE RISK REPEATING SOME OF THE SAME
MISTAKES OF THE PAST. 1 AM PLEASED TO
WELCOME ALL OF OUR WITNESSES HERE TODAY,
AND I LOOK FORWARD HEARING THEIR VALUABLE

TESTIMONY.
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Testimony from Congressman Doc Hastings
H.R. 1773, the Agricultural Guestworker Act
Subcommittee on Immigration and Border Security
May 16, 2013

1 'would like to thank Chairman Goodlatte for introducing H.R. 1773, the Agricultural
Guestworker Act, as well as Chairman Gowdy and Ranking Member Lofgren for holding today’s
hearing on this important bill.

Agriculture, and in particular labor-intensive specialty crops, is the backbone of the
economy in Central Washington and plays an important role in our nation’s food supply.
Without Pacific Northwest growers, the United States would lose more than half of its apple and
cherry production, more than 70 percent of its pear production, and more than 77 percent of its
hops production. In addition to providing high quality products to Americans, many of these
products are exported and contribute significantly to our agricultural trade surplus.

I think that we all can agree that the H2-A program, which is currently the only option
available to growers to bring in willing workers to complete these jobs, is completely
unworkable. Time and time again, I have heard that the burdensome administrative process and
the costs associated with it that have made the program too expensive and bureaucratic for the
vast majority of growers to access. From the handful of larger growers in my district that do
attempt to use the program, I have heard firsthand accounts of the costly challenges caused by
ever-changing interpretations and enforcement by the Department of Labor (DOL) and the
failure of growers to receive the number of workers they need, when they need them. I have also
heard accounts that using the H2-A program has also made some growers targets for frivolous
lawsuits — often funded at the taxpayers’ expense through the Legal Services Corporation.

The subject of today’s hearing, the “Agricultural Guestworker Act,” creates a new
guestworker program that addresses many of the problems with the current H2-A program. It
moves the administration of the program from DOL to the Department of Agriculture (USDA) —
an agency that actually understands the labor needs of farmers and nature of agriculture. It
simplifies the requirements for employers to recruit U.S. workers and provides a deadline for the
agency to respond to a grower’s application, giving them certainty that they will receive the
workers they need by the date they need them. It seeks to address the high wage concerns that
has made the H2-A program uneconomical for so many, and eliminates the significant costs and
bureaucratic headaches of the housing and transportation requirements in the current program.

The bill provides legal protections for growers while maintaining the rights of workers by
allowing employers to require as a condition of employment, that both parties agree to binding
arbitration and mediation for any grievances. It discourages frivolous lawsuits, that target
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employers who utilize the program by prohibiting taxpayer dollars from being used to bring
lawsuits against growers.

Unlike the H2-A program, the program created by the “Agricultural Guestworker Act”
allows workers to move from employer to employer under the terms of the visa. This portability
option, when properly enforced to ensure that the workers are tracked and remain working only
in agriculture, would provide critical flexibility to small and medium sized growers whose labor
needs vary significantly from season to season.

The “Agricultural Guestworker Act” also recognizes an important reality — it will take
several years for a new program to be implemented, and during that time, growers must not lose
access to their existing workforce or they will go out of business. Current workers will be able to
continue to work in agriculture for two years until the new program takes effect, and then are
permitted to participate once it is up and running.

Unlike the Senate proposal, the legislation before you today includes a much more
realistic cap of 500,000 workers. I am also pleased the bill provides discretion to USDA to
increase the cap if there is verifiable need. Washington state’s apple harvest is one of the latest of
any crop nationwide, and is therefore especially sensitive to a cap that is set too low.

There is much that I like in this bill. However, 1 do believe that there are ways that it can
be improved. While Tunderstand that Chairman Goodlatte intends for the wage section in the bill
to be more market-based than the adverse effect wage used in the H2-A program, 1 encourage the
Committee to consider providing further clarification to ensure that the wage calculations are fair
and that our growers do not fall victim to unintended consequences. 1 also encourage the
Committee to consider whether the initial contract requirement to bring in foreign workers is
workable for small growers.

In conclusion, 1 cannot comment on this legislation without talking about the overall
issue of immigration reform. I have long believed that our immigration system is broken and that
we need complete reform to secure our borders, end illegal immigration and create a workable
guestworker program for agriculture. In fact, I voted against the border security-only bill that
passed the House of Representatives in 2005 because it did not achieve all of these goals.

The bill before you today makes critical improvements to our immigration system to
provide our growers with the legal and willing workforce they need. However, even within the
realm of agriculture, important questions like when the E-Verify Program would be made
mandatory and trigger the portability visa option, and how to create an incentive for the current
workers to remain employed in agriculture, are left unanswered under the assumption that they
will be dealt with in separate legislation. This shows how interrelated the various issues within
immigration reform are.
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1 fully recognize the value of reviewing the complex issue of immigration reform in
smaller pieces so that they can be properly vetted. It is vital to our nation’s security and economy
that we consider this issue in a thoughtful manner — and that we get this right, unlike reforms
made in 1986, which have led us to the situation we are in today.

However, when it comes time to pass legislation on the floor, I encourage you to move
forward in a way that allows for a more complete bill to be sent to the Senate. In addition to
creating a workable guestworker program for agriculture, we must act to secure our borders,
improve enforcement of immigration laws on the books, and reform our laws so that our nation
is never again faced with millions of illegal immigrants. Sending immigration reform legislation
to the Senate in pieces gives them the ability to move forward on some bills while leaving others
behind — which would undermine efforts to fully address the many flaws in our immigration
system that are negatively impacting national security and our economy. [ firmly believe that
there is a way to consider immigration reform in a thoughtful way that allows maximum input by
members throughout the process while still sending complete immigration reform legislation to
the Senate, and [ would respectfully request that you work toward this goal.

Once again, | would like to thank Chairman Goodlatte for introducing this important
legislation, and Chairman Gowdy and Ranking Member Lofgren for holding today’s hearing.
The lack of a workable guestworker program for agriculture has caused serious repercussions for
my constituents, and your attention to this matter is greatly appreciated.
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The American Farm Bureau Federation appreciates this opportunity to submit a statement for the
record on the Agricultural Guestworker “AG ™ Aet (HR. 1773). HR. 1773 properly recognizes
that America’s farmers and ranchers need congressional action to ensure a legal and stable
workforce and this legislation represents an important first step in the House of Representatives
in addressing this issue.

The labor shortage situation in agriculture has been a growing concern for many years and is
moving toward a breaking point. Today, large segments of American agriculture face a critical
lack of workers that undermines the competitiveness of our farms and ranches and threatens the
abundant, safe and affordable food supply American consumers enjoy today. To ensure
consistent delivery of high-quality food products, farmers and ranchers must have access to a
stable, legal work force that is available when needed. More than one million workers are
required to ensure that perishable, fragile crops, such as fruits and vegetables, are harvested and
our cows are milked on time.

Agriculture has long experienced difficulty in hiring sufficient numbers of domestic workers
who are willing and able to work on farms and in fields. Jobs in agriculture are physically
demanding, conducted during all seasons and are often transitory, conditions many U.S. residents
seeking employment do not find attractive. As repeatedly evidenced over the past few decades,
there are some jobs in agriculture that most Americans simply do not want to do even though
many of these jobs offer wages competitive with similar, non-agricultural occupations.

Tt is for this fundamental reason that farmers have grown to rely on foreign workers, many of
whom are of undocumented status; while some put the figure at more than 50 percent or even
higher, in fact, the exact number is unknown. Farmers have done their best in the last two
decades to work within the system Congress established in 1986. A few have been able to
navigate the difficulties and expense of the H-2A program. Others have relied upon work
authorization documents that in too many instances prove to be fraudulent. Unfortunately, while
farmers and ranchers strive to ensure the workers they hire are legal and documented, federal law
strictly bars them from questioning those documents. This combination of factors — a limited H-
2A program that is poorly run; demographic shifts; an aging workforce; and the likelihood of
heightened enforcement — has forced agriculture producers to rely on a system that is near
collapse and in dire need of reform.

There are numerous reports from all over the U.S. of crops left to rot in the fields because
growers lacked sufficient workers to bring in the harvest. It is estimated that in California alone,
some 80,000 acres of fresh fruit and vegetable production has moved overseas because of the
labor shortage.

In an effort to achieve a lasting solution for current and future agricultural labor in the U.S.,
AFBF, as a member of the Agriculture Workforce Coalition (AWC), came together with the
United Farm Workers (UWF) to negotiate a solution suitable for both agricultural employers and
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farm workers. This agreement between the AWC and UFW has two components: it includes an
adjustment for current, experienced, unauthorized agricultural workers and creates a new
program to provide access to a legal workforce into the future.

In the short-term, to preserve agriculture’s workforce and maintain stability in the sector,
undocumented farm workers would have the opportunity to obtain earned legal status by
continuing to work in agriculture for several years. After this obligation is fulfilled, these
employees could obtain permanent legal status and the right to work in whichever industry they
choose, including agriculture.

To build long-term stability to meet future needs, a flexible agricultural worker visa program
would be established to provide farmers and ranchers access to a documented legal and reliable
workforce that meets the needs of all producers. This program would offer both employer and
employee choice and flexibility through two different work options: an “At-Will” visa and a
“Contract” visa.

e “At-Will” visa employees have the freedom to move from employer to employer without
any contractual commitment, replicating the way market forces allocate the labor force
now.

e “Contract” visa employees would commit to work for an employer for a fixed period of
time, giving both parties increased stability where it is mutually preferred.

These three-year visas would be valid for employment with agricultural employers registered
through the United State Department of Agriculture and are separate from the low-skilled worker
visas available for the general business community’s needs.

“The AWC remains committed to the agreement on agricultural immigration reform reached
with the UFW. The principles of the AWC/UFW agreement will continue to guide our efforts as
work on the immigration issue progresses in Congress.

H.R. 1773 is the initial action taken to advance the immigration discussion in the House,
reflecting an understanding of the issues facing the agricultural industry and taking positive steps
toward ensuring agricultural producers have access to a legal, stable workforce. . We appreciate
that HR. 1773 is reflective of some of the principles contained in the agreement, including a
new two-pronged guest worker visa program that allows employers to hire foreign workers based
on a contract or at-will; coverage of year round agricultural jobs, such as dairy and livestock; a
longer visa than currently allowed in the H-2A; transfer of program administration to the USDA,
and a more streamlined application and recruitment process. These steps are in agreement with
AFBF policy set by our grassroots members and with the guiding principles set by our
leadership, as well as with elements of the AWC/UFW agreement.
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However, there are provisions in H.R. 1773 that AFBF believes could be improved to better meet
the needs of agriculture. First, AFBF has consistently advocated for a separate work
authorization for experienced agricultural workers that are in undocumented status. Funneling
these workers into the proposed H-2C program would allow those workers to continue to work in
agriculture, but would require growers to comply with all terms and conditions of the program,
including heightened standards that do not currently apply to this workforce.

Second, the bill requires workers to return to their home country at least one-sixth the duration of
their visa length. Touchback provisions are extremely disruptive to normal farm and ranch
business practices and are especially burdensome for year-round employers who would be
required to do without experienced and trained employees for three months at a time. Even with
detailed business planning that incorporates complicated rotations of employees, losing
experienced workers for an extended period is disruptive and impractical.

Third, AFBF has concerns about the design of the proposed at-will program. Farmers crave
simplicity in procedures to secure short-term, seasonal employment. Requiring all employers to
initially enter into contracts is concerning. We advocate that acceptance of a job offer, whether
under contract or at-will, provides the assurances that the visa workers have valid grounds to
enter the United States, but isn’t overly burden to those employers requiring more flexibility.
We will continue to work as a resource in order to improve these elements and others that may
arise through the legislative process.

We commend Committee Chairman Bob Goodlatte (R-Va.) on his forceful advocacy over the
years to help agriculture ensure a secure, legal workforce. As the process unfolds in the House,
the AWC will continue to work with Chairman Goodlatte and other members to ensure that any
legislation achieves a workable, flexible and market-based solution that addresses the labor
needs of agricultural employers both in the short and long terms.

We also note the subcommittee has heard from witnesses on the Legal Workforce Aci (HR.
1772). This legislation deals with an enforcement mechanism, E-verify, that would greatly
impact the agriculture industry. As we have indicated in the past, AFBF opposes immigration
enforcement that does not include a worker program for U.S. agriculture.

The effects of mandatory E-verify will go far beyond the farm gate as industry sectors upstream
and downstream from the farm cope with tight supplies and increased costs when farmers have
no one to harvest their crops. Each of the 1.6 million hired farm employees who work in labor-
intensive agriculture supports two to three fulltime American jobs in the food processing,
transportation, farm equipment, marketing, retail and sectors. Mandatory E-Verify without
workable labor solutions for agriculture puts these American jobs and the economies of
communities across the country in jeopardy.

AFBF supports a phase-in approach to E-verify for agriculture due to our industry sector’s
unique hiring circumstances, which often occur in remote rural areas. A rushed approach to
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implement and enforce E-verify could hurt agriculture, even with a short-term fix to meet our
current needs and long-term solution for future workforce needs. We urge you to consider
providing for a delay in requiring industry compliance with E-verify until Congress is able to
make the necessary adjustments and enhancements to the program.

Thank you again for holding these hearings and for your leadership as the committee moves
forward. We stand ready to work with you and other members to ensure that the labor needs of
agriculture both now and in the future are addressed in immigration reform legislation.
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