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FURTHERING ASBESTOS CLAIM
TRANSPARENCY (FACT) ACT OF 2015

WEDNESDAY, FEBRUARY 4, 2015

HOUSE OF REPRESENTATIVES,

SUBCOMMITTEE ON REGULATORY REFORM,
COMMERCIAL AND ANTITRUST LAW

COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 1:04 p.m., in room
2141, Rayburn Office Building, the Honorable Tom Marino (Chair-
man of the Subcommittee) presiding.

Present: Representatives Marino, Goodlatte, Farenthold, Issa,
Walters, Ratcliffe, Trott, Bishop, Johnson, Conyers, DelBene, Jef-
fries, Cicilline, and Peters.

Staff present: (Majority) Anthony Grossi, Counsel; Andrea Lind-
sey, Clerk; and (Minority) Susan Jensen, Counsel.

Mr. MARINO. Good afternoon. The Subcommittee on Regulatory
Reform, Commercial and Antitrust Law will come to order, and
without objection, the Chair is authorized to declare a recess of the
Committee at any time. And just to give you a little head’s up, in
about 15 or 20 minutes, that bell is going to ring, and we will have
to go vote, and it should not be that long. I think we only have a
couple of votes, and I apologize for the inconvenience.

We welcome everyone to today’s hearing on the “Furthering As-
bestos Claim Transparency Act of 2015,” known as the “FACT Act.”
This morning, I am going to recognize myself for an opening state-
ment, and then I am going to give my good friend, Mr. Hank John-
son, the opportunity for his opening statement.

This morning, the Subcommittee meets to examine H.R. 526, the
“Further Asbestos Claim Transparency Act of 2015,” or the “FACT
Act.” This legislation is aimed at preventing fraudulent activity
within the asbestos bankruptcy trust system. Following the first
successful tort lawsuit against an asbestos defendant in the 1970’s,
asbestos litigation dramatically increased to the point that the Su-
preme Court described the ongoing lawsuit as an, and I quote, “as-
bestos litigation crisis.”

Under the backdrop of increasing asbestos claims and an expand-
ing defendant population, courts and parties initiated several at-
tempts to achieve a comprehensive resolution to asbestos litigation.
Notwithstanding these efforts, no resolution has been reached.
Likely due to the absence of a comprehensive resolution to the on-
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slaught of asbestos litigation, companies closed their doors with
great cost to the economy and their employees. Estimates of the
cost of asbestos litigation and the ensuing bankruptcies ranged
from between $1.4 and $3 billion, coupled with a loss of approxi-
mately 60,000 American jobs.

To allow some companies to emerge from bankruptcy and con-
tinue their business operations, Congress amended the Bankruptcy
Code. The amendment includes a provision, Section 524(g), which
forges what is a simple compromise. A company can receive a per-
manent injunction against all of its asbestos liability claims if it
funds a trust in an amount sufficient to pay all present and future
asbestos claims. A product of bankruptcies that use Section 524(g)
is a negotiated resolution. A company can continue generating jobs
and income for the economy with the certainty that it will no
longer face asbestos liability. Asbestos claimants will have con-
fidence in a dedicated pool of money that is reserved to compensate
them for their injuries.

Over the past several years, however, the Committee has heard
complaints regarding the asbestos bankruptcy trust system. These
complaints have focused on the ability of plaintiffs’ firms to exert
considerable control over the formation and operation of the trust,
the dramatic reduction in transparency from these asbestos trusts,
and troubling reports of fraudulent activity occurring as a result.
The fraudulent activity follows a similar pattern where plaintiffs’
firms file claims against a bankruptcy asbestos trust claiming in-
jury with one set of facts. The plaintiffs then file claims against de-
fendants in State court based on different and sometimes con-
flicting sets of facts. This conduct is calculated to exploit the
opaque nature of bankruptcy asbestos trust operations.

Furthermore, fraud of this variety drains the finite funds set
aside in these asbestos bankruptcy trusts so that when future as-
bestos victims start to develop symptoms and look to the trusts for
compensation, their recoveries may be diminished dramatically.

I support the Vice-Chairman of the Subcommittee, Mr.
Farenthold, for introducing the FACT Act, and I am an original co-
sponsor of this important legislation that will increase trans-
parency in the asbestos bankruptcy trust system, and allow these
trust funds to protect against fraudulent activity. Critics of this
legislation have raised concerns that this bill imposes an undue
burden on the asbestos trust. Critics also allege that it infringes on
asbestos victims’ privacy, and is not necessary because the critics
allege fraud does not exist in the bankruptcy asbestos trust system.
These concerns should be carefully evaluated.

Thankfully, we have an excellent panel of witnesses before us
today who will help us build upon the Committee’s extensive record
in support of this measure, and address the concerns that have
been raised by critics of the legislation. I look forward to their testi-
mony.

y
[The bill, H.R. 526, follows:]
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SO HLR. 526

To amend title 11 of the United States Code to require the public disclosure
by trusts cstablished under seetion 524(g) of such title, of quarterly
reports that contain detailed information regarding the receipt and dis-
position of claims for injuries based on exposure to asbestos; and for
other purposes.

IN THE HOUSE OF REPRESENTATIVES

JANTARY 26, 2015

Mr. FARENTHOLD (for himself and Mr. MARINO) introduced the following bill;
which was referred to the Committee on the Judiciary

A BILL

To amend title 11 of the United States Code to require
the public disclosure by trusts established under section
524(g) of such title, of quarterly reports that contain
detailed information regarding the receipt and disposition
of claims for injuries based on exposure to asbestos;

and for other purposes.

| Be 1t enacted by the Senate and House of Representa-
2 tives of the United States of Ameviea in Congress assembled,

2 SEROTION 1. SHORT TITILR
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SEC. 2. AMENDMENTS.

Section 524(g) of title 11, United States Code, 18
amended by adding at the end the following:

“(8) A trust deseribed in paragraph (2) shall, subject
to section 107—

“(A) file with the bankruptey court, not later
than 60 days after the end of every quarter, a report
that shall be made available on the court’s puble
docket and with respeet to such quarter—

“(1) deseribes each demand the trust re-
ceived from, including the name and exposure
history of, a claimant and the basis for any
payment from the trust made to such claimant;
and

“(i1) does not meclude any confidential med-
ical record or the claimant’s full social security
number; and
“(B) upon written request, and subject to pay-

ment (demanded at the option of the trust) for any
rcasonable cost meurred by the trust to comply with
such request, provide in a timely manner any infor-

mation related to payment from, and demands for

I 1 i i 1o
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SEC. 3. EFFECTIVE DATE; APPLICATION OF AMENDMENTS.

(a) EFFECTIVE DATE.—Exeept as provided in sub-
section (b), this Act and the amendments made by this
Act shall take effeet on the date of the cnactment of this
Act.

(b) APPLICATION OF AMENDMENTS.—The amend-
ments made by this Act shall apply with respect to cases
commenced under title 11 of the Umited States Code be-

fore, on, or after the date of the ecnactment of this Act.

O
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Mr. MARINO. I now recognize the Ranking Member, Mr. Johnson,
for his opening statement.

Mr. JOHNSON. Thank you, Mr. Chairman. And, Mr. Chairman, at
this time, I know that the Ranking Member of the full Committee,
Mr. Conyers, has some pressing business. And so I will yield to him
insofar as his opening statement is concerned, and I would like the
opportunity to make my own once he concludes.

Mr. CoNYERS. Thank you so much, Ranking Member Johnson. I
appreciate your kindness. We are all under time constraints here.
I mean, the Committee is full of them. But before I make my re-
marks about the subject, I just wanted to congratulate our col-
league, Tom Marino, on his new role as Chairman

Mr. MARINO. Thank you, sir.

Mr. CONYERS. Congratulations, sir, on the Subcommittee of Reg-
ulatory Reform, Commercial and Antitrust Law. And I look forward
to working with him and hope that he will continue in the spirit
of collegiality that his predecessor, Spencer Bachus, exemplified
during his tenure as Chairman of the Subcommittee, and I know
that he will.

And I also see the widow of our former colleague, Bruce Vento,
Mrs. Sue Vento, here and present, and I wanted to thank her for
coming, acknowledge her presence here in the Judiciary Com-
mittee. Bruce Vento represented the 4th District of Minnesota for
almost 24 years until his death from mesothelioma, a form of can-
cer in the lining of the chest cavity often linked to exposure to as-
bestos fibers. Many of us remember Bruce fondly, a tireless cham-
pion of the American worker, the environment, and the homeless.
And so, I am very pleased that Mrs. Vento has chosen to continue
his fight, their fight, against those who do harm.

I also note that she is joined by a number of asbestos victims,
as well as family members who have lost relatives as a result of
their exposure to asbestos. Will all they just stand up for one mo-
ment, please?

[Audience members stand.]

Mr. CoNYERS. I did know it was that many. Congratulations.
Thank you. And I am sure everyone on this Subcommittee appre-
ciates your presence here. You may sit down, please. I understand
that among them, there are both Democrats and Republicans, and
you come from across the United States, so welcome again. And in
spite of your suffering and personal loss, you are here today to help
enlighten us about your concerns regarding this legislation. You
are all to be commended, and we are glad that you are here. I also
want to note the presence of our distinguished witnesses.

I just want to mention before I yield back that H.R. 526, the
“Further Asbestos Claim Transparency Act,” commonly referred to
as the “FACT Act,” gives asbestos defendants new weapons with
which to harm asbestos victims. It imposes invasive disclosure re-
quirements that would threaten asbestos victims’ privacy when
they seek payment for injuries from an asbestos bankruptcy trust.

The bill would require disclosure of claimants’ sensitive personal
information, including their names and exposure histories when
they seek payment for injuries from these trusts. This means as-
bestos victims will be re-victimized by allowing this highly personal
and sensitive health information to be irretrievably released into
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the public domain. Just imagine what insurance companies, pro-
spective employers, lenders, data collectors, and others could do
with this private information. Worse yet, these asbestos victims
would be more vulnerable to predators.

Although H.R. 526’s supporters claim that it is intended to help
victims of asbestos exposure, asbestos victims vigorously oppose
H.R. 526. In fact, I am not aware of a single victim who supports
this bill. And so, it is a proposal that is fundamentally inequitable
and requires these bankruptcy asbestos trusts to make certain dis-
closures that imposes no comparable demands on asbestos victims.
Remember, these are the very companies whose products killed or
injured millions of Americans. In fact, some manufacturers inten-
tionally concealed information about the known risk of asbestos ex-
posure, and used every trick in the book to avoid liability. They
even fought the Federal Government’s effort to ban use.

And so, as a result, asbestos continued to be widely used in con-
structing our homes, offices, public schools, and even this very
building in which we are all gathered today. But now, the very
manufacturers want Congress to help them by passing H.R. 526,
which effectively shifts the cost of discovery away from these de-
fendants to asbestos bankruptcy trusts. So, while today’s majority
witnesses may claim that the asbestos trust system is rife with
fraud, I think we will find out that there is very little merit to this
assertion.

And so, I will in closing note that several organizations—the
Military Order of the Purple Heart, Asbestos Disease Awareness
Organization, AFL-CIO, the Public Citizen Environmental Work-
ing, among others—all oppose the legislation. And I yield back my
time, and thank the Chairman for his generosity.

Mr. MARINO. You are welcome. Thank you, Mr. Conyers. The
Chair now recognizes the Vice-Chairman of the Subcommittee, Mr.
Farenthold.

Mr. FARENTHOLD. Thank you very much, and I will be brief. This
bill is designed to protect future victims of asbestos, or victims who
have not yet discovered their injury. There are limited resources in
these trusts. It is designed to prevent double dipping. It is designed
to prevent fraud as a result of filing suits in multiple cases.

There is a long history of abuses within the asbestos litigation
system, a lot of which were brought to light in the district that I
represent in Corpus Christie where Judge Jan Jack discovered
massive abuses. We are just trying to get the facts out. We are not
asking anybody who is a victim who gets a claim from a trust to
give any more information than they would give in pleadings in a
typical lawsuit. All we are trying to do here is set up a system of
transparency where we know if you have been injured and been
compensated, it keeps unscrupulous plaintiffs’ attorneys, and, in
some cases, unscrupulous alleged victims from double dipping.

This is just simple get the facts out there so the lawyers and the
courts all know what is going on. It is a simple, short, 2-page bill,
3 pages if you count the header. And all it asks for is a disclosure
of information that would normally be available in pleadings. It is
a quick, easy step to solve a problem and preserve limited re-
sources in these trusts for as yet undiscovered victims. I will yield
back.
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Mr. MARINO. Thank you, Mr. Farenthold. The Chair recognizes
the Ranking Member, Mr. Johnson.

Mr. JOHNSON. Thank you, Mr. Chairman. Before I begin, I would
like to take a moment to congratulate you on your new position as
Chairman of this very important Subcommittee. I enjoyed a terrific
relationship with your predecessor, Congressman Bachus, and I
look forward to continuing that relationship with someone that I
consider a close colleague and a personal friend. Although we will
not see eye-to-eye on every issue, I look forward to working closely
with you on important matters this Congress.

Turning to the substance of today’s hearing, I have serious con-
cerns with the so-called FACT Act. It is actually a very small com-
pact Trojan horse piece of legislation that is quite dangerous to the
ability of claimants to, particularly those in the future, to get an
adequate recovery for the harm that was done. And I think all of
you people here, victims and the families of victims, have probably
been called perpetrators, malingerers, and fraudulent individuals
trying to make a dollar off of something that you should not even
be, you know, trying to get. But I recognize you as people who have
been aggrieved, and this court system is the place to go to receive
the relief that you are due.

Not only does this bill create a major hurdle for families already
facing the insurmountable fight against asbestos-related disease, it
also violates their privacy by publicizing sensitive information
about claimants. This information is already discoverable if rel-
evant to a claim or defense at trial. As written, little would stop
this litigation from allowing third parties to collect and monetize
claimants’ medical history, or use this information to discriminate
against victims and their families.

Federal or State rules of civil procedure already allow a defend-
ant to gain all relevant information about a claimant’s exposure
during discovery. Defendants are often wealthy corporations rep-
resented by experienced, powerful litigators who have the knowl-
edge and resources to handle discovery. They get paid well to do
so. But even if both parties were on equal footing, how does a de-
fendant’s need for materials outside of discovery justify a major pri-
vacy intrusion on a vulnerable class of persons? This question is es-
pecially troubling when we stop to consider the equities of these ac-
tions where defendants and claimants are rarely on equal footing
during discovery, or any other stage of the litigation.

Rather than providing for broader transparency for both parties
in litigation, the FACT Act creates significant hurdles for asbestos
victims while doing nothing to address the other party to the litiga-
tion. If we remove the rhetoric behind the FACT Act, all we are left
with is legislation that creates an asbestos death database with the
sole purpose of allowing Honeywell, Koch Industries, and the two
largest asbestos insurers, Berkshire and Mutual, to easily gain or
easily access other asbestos corporations’ kill lists so they can de-
termine if asbestos victims are getting what they view as too much
justice and if there is way they can nickel and dime the families
they have devastated.

That is what this bill is all about. It is a Trojan horse. It guaran-
tees the asbestos industry and its insurers, it guarantees that they
pay as little to their victims as possible. That alone is offensive, but
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the way the bill achieves this objective is morally reprehensible.
Moreover, for the second straight Congress, the majority has ig-
nored and disregarded the hardships and testimony of asbestos vic-
tims and families. Not one victim or their family is seated at this
table today to give testimony. At no point were victims or family
members invited to testify about a bill that would seriously affect
their lives. After retracting a promise to these families last Con-
gress, I am disappointed to report that the majority has again shut
the doors to these families to testify on the real effects of this bill.
But these problems are only the tip of the iceberg when it comes
to my concerns about the FACT Act.

In closing, although I welcome Chairman Marino and look for-
ward to working with him on many important issues this Congress,
I must respectfully voice my deep opposition to this legislation. And
with that, I yield back.

Mr. MARINO. Thank you, Mr. Johnson. I am going to declare a
recess in a moment, but I would like to bring out a point that my
good friend brought out before, just in his comments. The proce-
dure has been when the Democrats were in control and we have
four people at the panel, whoever is in control invites three, and
the other side invites one. We have continued with that under my
chairmanship. We invited three. The other side invited one. The
Democrats could have invited any one of you or anyone else—vic-
tim—to come and testify. They chose not to. They chose to have the
attorney that represents the attorneys in these cases testify, so I
want to make that perfectly clear. You could have been invited by
my colleagues on the other side of the aisle. They chose not to.

I am going to declare a recess at this point, and we will be back
within 20 or 25 minutes. We have two votes, and then we will in-
troduce our witnesses.

[Recess.]

Mr. MARINO. The hearing will now resume. Without objection,
the other Members’ of the Committee opening statements will be
made part of the record.

We have a very distinguished panel today, and I will begin by
swearing in our witnesses before introducing them. So, if you
would, please all rise. Raise your right hand.

Do you swear that the testimony you are about to give is the
gug?l, the whole truth, and nothing but the truth, so help you,

0d?

[A chorus of ayes.]

Mr. MARINO. Let the record reflect that all the witnesses re-
sponded in the affirmative. Thank you. Please be seated.

I would like to introduce from my left to right, first Mr.
Inselbuch. Is that correct, sir? Okay. Mr. Inselbuch practices law
at Caplin & Drysdale New York offices. He has 30 years of experi-
ence practicing on behalf of asbestos plaintiffs’ bar, and was first
retained in that capacity in a landmark asbestos bankruptcy case
of Johns Manville in 1985. He has represented the asbestos plain-
tiffs bar in a number of complex bankruptcies, including those of
W.R. Grace, Babcock & Wilcox, Pittsburgh Coining, and Armstrong
World Industries.

Mr. Inselbuch earned his undergraduate degree from Princeton
University, his law degree from Columbia University, and a mas-
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ters of law degree from the New York University School of Law.
Welcome, sir.

Mr. Vari is a partner at the Pittsburgh office of the law firm of
K&L Gates, where he specializes also in asbestos litigation. He has
over 25 years of asbestos litigation experience in both trial and ap-
pellate courts in a number of States, including: California, New
York, Illinois, Pennsylvania, Texas, Massachusetts, Michigan, and
Ohio. Mr. Vari has been recognized repeatedly for the quality of his
work, including being named one of the best lawyers in America
and the Pennsylvania Super Lawyer.

Mr. Vari earned his undergraduate degree in finance from the
University of Akron and his law degree, summa cum laude, from
the University of Akron School of Law, where he was the managing
editor of the Law Review. Welcome, sir.

Mr. Scarcelli—correct pronunciation?

Mr. SCARCELLA. Close enough.

Mr. MARINO. Okay. What is it?

Mr. SCARCELLA. Scarcella.

Mr. MARINO. Scarcella.

Mr. SCARCELLA. Scarcella, yes.

Mr. MARINO. Okay. Mr. Scarcella—I apologize—is an economist
and principal with Bates White Consulting Firm. He has over 10
years of experience in economic consulting related to asbestos liti-
gation, and has extensive knowledge of the Administration and op-
eration of asbestos bankruptcy trusts. Additionally, Mr. Scarcella
regularly provides his expertise to ongoing asbestos litigation suits,
and has served as an expert witness in over 50 individual asbestos-
related cases.

He earned his bachelor’s degree in both economics and public af-
fairs, as well as a master’s degree in economics from American Uni-
versity. Again, welcome, sir.

Mr. Brickman is a former acting dean and professor of law at
Benjamin N. Cardozo School of Law at Yeshiva University. He is
a leading scholar and expert on asbestos litigation. Professor
Brickman has published numerous articles, spoken on many pan-
els, and testified frequently before governing bodies and courts on
the issues related to asbestos litigation.

Professor Brickman earned his bachelor of science degree in
chemistry from Carnegie Tech, his law degree from the University
of Florida where he was a member of the Law Review and grad-
uated Order of Coif, and a master’s of law degree from Yale Uni-
versity where he was a Sterling Fellow.

Each of the witnesses’ written statements will be entered into
the record in its entirety. I ask that each of you witnesses summa-
rize your testimony in 5 minutes or less. And to help you stay with-
in the time, there is a timing light in front of you. Now, I do not
know how good I am going to be about this because I am color
blind, and I cannot see the last two. They look they are on or off
all the time. The light will switch from green to yellow indicating
that you have 1 minute to conclude your testimony. When the light
turns red, it indicates that the witness’ 5 minutes have expired.
And what I will do is if we get to that red light, when someone
nudges me, I will just politely do a little tap and give you a hint
to please wrap up.
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Okay. We are going to start with Mr. Inselbuch’s testimony. Sir,
please make sure the microphone is on and pulled up to you. Sir,
I think you may have to push that button on that microphone in
front of you. The light should come on.

Mr. INSELBUCH. Yes.

Mr. MARINO. Okay, good. Now, we can hear you. Thank you.

TESTIMONY OF ELIHU INSELBUCH, MEMBER,
CAPLIN & DRYSDALE, CHARTERED, NEW YORK, NY

Mr. INSELBUCH. Thank you, Mr. Chairman. The Committee press
release says, the “FACT Act reduces fraud in the asbestos bank-
ruptcy system through increased transparency measures.” The
Committee has been led to believe there is fraud. Presumably
claims are being paid by trusts based on false information, deplet-
ing the pool of funds available for legitimate claimants.

Nothing could be further from the truth. I know. Unlike these
other witnesses, my work involves regular interaction with many
asbestos trusts. No one, certainly not any of these witness, has pro-
vided a listing of any such fraudulently paid claims.

Who is telling you this and asking you to help the trusts help
themselves and their victims? Not one trust or trustee, not one vic-
tims group, not one victim. There are real victims sitting behind
me in this room today. Ask them how this bill would help them.
No, this bill comes through the United States Chamber of Com-
merce on behalf of the asbestos companies and their insurers. They
presume on your goodwill here and are selling a false bill of goods.

Increased so-called transparency is apparently only a one-way
imperative for asbestos corporations because nothing in the act
would require asbestos defendants to provide transparency for all
the settlements that they demand be held confidential and hidden
from public view. Presumably, asbestos defendants do not want as-
bestos victims to know what they paid to other victims to resolve
their conduct.

And whose private information becomes public? Thousands of
your constituents, many aging veterans, who might prefer the
world not know who they are, where they live, that they are sick,
that they have recently resolved a claim, and are in possession of
funds. And who pays for this transparency? The victims them-
selves. As Mr. Campbell’s letter attests, “Compliance with this act
will cost the trust millions of dollars each year on Section A alone,
with no possible estimate for Section B.” Mr. Scarcella disagrees,
but he has never worked at any of the trusts in question, and his
long-ago experiences at the Manville trust hardly qualifies him to
contradict the people who will actually do the work.

A word about double dipping. Mr. Vari and his defense col-
leagues are insulting the intelligence of those members who have
law degrees, and presuming on the ignorance of the tort law of
those who do not. First, it is imperative that the Committee Mem-
bers understand this point. Each trust only pays its respective de-
fendant’s share of the harm caused to a victim, meaning that there
is absolutely no opportunity to double dip because each trust and
each settling defendant in the tort system only pays for their por-
tion of the harm caused. No one defendant or trust pays for the
harm caused by another trust or defendant.
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Also, as the tort law makes clear, an injured person can sue and
collect from each and every person or entity who culpably caused
that injury. Asbestos victims are individuals exposed during their
employment history to dozens of asbestos-containing products, and
recover from each and every entity responsible. Typically, over 99
percent of the time, all the claims are settled with tort system de-
fendants and with trusts. What the victim receives is the total sum
of those settlements, and there is no standard by which to measure
how well or how poorly compensated he or she has been.

Only in the very rare circumstance that a case goes to verdict
has a victim been compensated in full. Mr. Vari knows about cases
like this, at least in New York where his client, Crane Company,
went to verdict and was found not only liable, but recklessly so.
And only after such a verdict has been paid to a victim, and, of
course, the jury finding is always reduced by any settlement
amounts already received by the victim, if a victim then sought and
obtained recovery from a trust, could there be even a possibility of
so-called double dipping. But this does not ever happen because
after satisfaction of the rare verdict, the defendant steps into the
shoes of the victim and can on its own behalf pursue any unpaid
trust claims.

So why are we here? If the act will not force the trust savings,
and if no trust or victims group wants this, who does and why? I
can only surmise that the bill sponsors believe by trumping long-
developed State law and obtaining information on hundreds of
thousands of their victims, asbestos corporations will be able to pay
less for the injuries and deaths they have caused. You should not
help them. Thank you.

[The prepared statement of Mr. Inselbuch follows:]
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I would like to thank Subcommittee Chairman Marino, Ranking Member Johnson and the
members of this Subcommittee for the opportunity to testify on HR. 526, the “Furthering
Asbestos Claim Transparency (FACT) Act of 2015.” My name is Elihu Inselbuch. I am a
member of the firm of Caplin & Drysdale, Chartered in New York, and much of my work over
the last 25 years has involved representing victims’ rights in asbestos bankruptcy proceedings.
Specifically, and most relevant for purposes of this hearing, I was first retained to act for the
asbestos claimants’ committee in the Manville reorganization. Since then I’ve represented the
interests of claimants in a number of large asbestos-related bankruptcies and class actions,
including, for example, Jim Walter Corp., Fibreboard, Raytech Corporation, Babcock & Wilcox,
Pittsburgh Corning, Armstrong World Industries, G-I Holdings, and W R. Grace. In addition, I
serve as counsel to a number of the Trust Advisory Committees appointed under plans of
reorganization in asbestos-driven bankruptcies to serve as fiduciaries to the trusts created by the
plans.

As a result of this work, I've become intimately familiar with the horrors of the asbestos-disease
epidemic, this country’s systematic attempts to grapple with how to compensate such large
numbers of victims over decades of disease, and the operations of the asbestos trusts.

1. Summary

H.R. 526, the FACT Act of 2015, is the latest, but not the first, attempt by asbestos defendants to
minimize and ultimately extinguish their liability in the tort system. These defendants — which
are the only beneficiaries of this bill—are the same asbestos companies who for decades have
been determined liable for recklessly and willfully exposing unknowing workers and their
families to the companies’ deadly products. Had these companies shared the information they
knew about the dangers of asbestos, or at the very least, provided adequate safety gear, countless
lives would have been saved, and you would not be sitting here today.

What many people do not realize is that the asbestos-disease epidemic is the longest-running
public health epidemic in our history. Asbestos exposure kills thousands of Americans every
year and because asbestos has yet to be banned in this country, will continue to do so for many
decades to come. For more than eighty years, corporations that produced and distributed
asbestos-containing products — and their insurance companies — have attempted to avoid
responsibility for the deaths and injuries of millions of American workers and consumers caused
by those products. Since before 1930, these corporations have hidden the dangers of asbestos and
lied about their knowledge of those dangers, lobbied to make it harder for workers to sue for
their injuries, fought to weaken protective legislation, and to this day denied responsibility.

The FACT Act is yet another example of their tactics, designed only to delay payments to
victims and deny accountability. The bill is predicated on a fundamental misunderstanding of
why the asbestos trust mechanism was created, how it works, and the false belief that there is
significant fraud in the asbestos trust system.
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1L Asbestos Disease and Litigation
a. General Background

Asbestos is a naturally occurring mineral that was widely used during the twentieth century for
industrial, commercial, and residential purposes.! Because of its tensile strength, flexibility,
durability, and acid- and fire-resistant capacities, asbestos was used extensively in industrial
settings and in a wide range of manufactured goods.? Diseases caused by exposure to asbestos
kill thousands of Americans every year because asbestos is inherently dangerous. Whenever
materials containing asbestos are damaged or disturbed, microscopic fibers become airborne, and
can be inhaled into the lungs and cause disease.” The most serious asbestos-related disease is
mesothelioma, a virulent cancer of the lining of the chest cavity that can be caused by even a
short period of exposure, and is inevitably painfully fatal, often within months of diagn_osis.4
Other illnesses caused by asbestos include lung cancer, asbestosis, and pleural diseases.” The
bulk of asbestos liabilities are for mesothelioma and other asbestos-related cancers.

Tens of millions of American workers have been exposed to asbestos; more than 27 million
people were occupationally exposed between 1940 and 1979.° Millions of those exposed have
fallen ill, or will fall ill in the future; many have died and many more will die as a result of their
exposure. Manufacturers — but not workers — were for decades well aware of the significant
health hazards posed by asbestos, but production and distribution of new asbestos-containing
products continued virtually unabated until the 1970s,” and in some cases until 2000.* Asbestos
diseases have long latency periods; a person exposed while working may not fall ill for forty
years or fifty years, or even longer.” Thus, even though asbestos production and use has declined,
the epidemic of asbestos-related illnesses is expected to continue for decades into the future.

By the early 1900s, medical scientists and researchers had uncovered “persuasive evidence of the
health hazards associated with asbestos.”'® Manufacturers and insurers knew this, and even as
evidence mounted they continued to hide these findings and deny responsibility. In 1918, a
Prudential Insurance Company report revealed excess deaths from pulmonary disease among
asbestos workers, and noted that life insurance companies generally declined to cover asbestos
workers because of the “assumed health-injurious conditions of the industry.”'' For decades,
asbestos manufacturers were well aware of the dangers of asbestos, and deliberately did not
protect their workers or the end-users of their products. In a thorough discussion of the history of
asbestos use and litigation in the United States, District Judge Jack Weinstein noted:

Reports concerning the occupational risks of asbestos, including the incidence of
asbestosis and lung cancer among exposed workers, have been substantial in
number and publicly available in medical, engineering, legal and general
information publications since the early 1930s. There is compelling evidence that
asbestos manufacturers and distributors who were aware of the growing
knowledge of the dangers of asbestos sought to conceal this information from
workers and the general public.'

As workers and others who had been exposed to asbestos began to get sick in large numbers,
litigation began in the 1960s. Of particular importance was evidence uncovered by plaintiffs’
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attorneys — “[t]hrough persistence, vigorous discovery and creative efforts” — establishing that
“manufacturers . . . knew that asbestos posed potentially life-threatening hazards and [chose] to
keep that information from workers and others who might be exposed.” ' Angered by evidence
that information about the dangers of asbestos had been suppressed, juries began awarding large
punitive damages.'*

b. Evolution of Filings in The Tort System

Asbestos personal injury litigation began in earnest in 1973 after the Fifth Circuit’s decision in
the benchmark case of Borel v. Fibreboard Paper Products Corp.”> Borel established that
manufacturers and distributors of asbestos products are liable to persons injured as a result of
using their products because of their failure to warn regarding the danger of those products.’®
Recognizing that because of the very nature of their employment many persons have been
exposed to a variety of asbestos products made by a large number of manufacturers, under
circumstances that make it impossible to ascribe resulting disease to one particular product or
exposure, the Bore/ court found that each and every exposure to asbestos could constitute a
substantial contributing factor in causing asbestos diseases, and that each and every defendant
who contributed to the plaintiff’s aggregate asbestos exposure is legally responsible for the
plaintiff’s asbestos-related injuries.!’ The overwhelming majority of courts throughout the
country have accepted the legal principles set out in Borel. ™

With this development in the law, the thousands of people killed and maimed by exposure to
asbestos and asbestos-containing products began to sue the manufacturers and distributors of
those products. So many people had been injured or killed by asbestos that twenty-five thousand
lawsuits were commenced in the next decade."

III.  The Creation of The Asbestos Trust System

Epidemiology makes clear that thousands of people each year for decades to come will fall ill
and die as a result of asbestos exposure. The overwhelming numbers of people who asbestos
manufacturers made sick and who are dead or dying from exposure to their asbestos-containing
products and the large numbers of future claims have required many asbestos manufacturers to
resort to bankruptcy to deal with these claims. Private asbestos trusts were created during these
bankruptcies to ensure that the tens of thousands of people who are currently sick and dying and
the tens of thousands more who science tells us will sicken and die in the future as a result of
their asbestos exposure can receive some compensation for their injuries. Asbestos corporations
are required to fund asbestos trusts in order to pay victims before they can emerge from
bankruptcy free and clear of all asbestos liability.

a. Manville

The Johns-Manville Corporation was the largest manufacturer and distributor of asbestos
products in the United States in the twentieth century. Manville officers and directors knew of
the dangers of asbestos since at least 1934, and in concert with other industry members kept this
knowledge secret to prevent workers from learning that their exposure to asbestos could kill
them. As evidence of Manville’s responsibility became known, it was faced with tens of
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thousands of lawsuits, and, to deal with this liability, filed its Chapter 11 petition for
reorganization in August of 1982.% To solve the problem of future claims, the Manville plan of
reorganization pioneered the use of a trust dedicated to the resolution and payment of asbestos
claims. The Manville Trust assumed the debtors’ present and future asbestos liabilities, and all
asbestos claims against the debtors (including those in the future) were directed to the Trust by
an injunction — a “cornerstone” of the plan® — channeling all asbestos claims from the
reorganized Manville Corporation to the Manville Trust. The channeling injunction was issued
pursuant to the bankruptey court’s general equitable powers.*

b. Congress Acts

A substantial portion of the assets conveyed to the Manville Trust from which it would pay
claims were equity and debt interests in the reorganized Manville Corporation, which, shorn of
its asbestos liabilities, was a profitable forest products and industrial company. The public
markets were skeptical about the validity of the channeling injunction, depressing the value of
the Trust’s holdings. To alleviate concerns about the Manville injunction, and to foster
reorganization of asbestos debtors, in 1994 Congress enacted Bankruptcy Code Section 524(g),
which statutorily validates the trust and channeling injunction mechanisms pioneered in the
Manville case® As Senator Brown then explained, “[w]ithout a clear statement in the code of a
court’s authority to issue such injunctions, the financial markets tend to discount the securities of
the reorgﬁnized debtor. This in turn diminishes the trust’s assets and its resources to pay
victims.”

Section 524(g) satisfies due process concerns with respect to future claimants by providing for
appointment of a legal representative to protect their interests.”” The statute gives a debtor the
right to propose and have confirmed a plan that will create a trust to which all of the debtor’s
present and future asbestos personal injury liabilities will be transferred, or channeled, for post-
confirmation claims evaluation and resolution.*® The debtor is freed of asbestos claims, in return
for funding the trust, and present and future asbestos claimants have recourse to the assets of the
trust.

There were not many other asbestos-driven bankruptcies of note in the 1990s — the largest was
likely the bankruptcy of the Celotex Corporation and Carey Canada Incorporated (a subsidiary
that had been engaged in the mining, milling, and processing of asbestos fiber), which filed for
bankruptcy protection in 1990. The Celotex Asbestos Settlement Trust was formed in 1998,

This changed in the next decade, however. In 2000, there were sixteen asbestos personal injury
trusts; by 2011, there were nearly sixty, with trusts formed by many large asbestos defendants,
including Armstrong World Industries Inc., the Babcock & Wilcox Com;)any, Halliburton
(Dresser Industries), Owens Corning Corporation, and United States Gypsum.”

1V.  Asbestos Trusts and Victim Compensation Today
According to the GAOQ, as of 2011, there were sixty private asbestos trusts.”® Most of these trusts

work the same way. Pursuant to the mandate of 11 U.S.C. § 524(g), an asbestos trust must treat
all similar claimants in substantially the same manner.”” When it is formed, therefore, a trust will
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project the number of claims it expects to receive and determine the historic settlement value of
those claims — what its predecessor would have paid to settle the claims had they been brought
in the tort system.® The trust has fixed assets that will be insufficient to pay the full historic
settlement value of all claims; it therefore sets a payment percentage, and each present and future
claimant is paid a liquidated settlement value for his or her claim discounted by the payment
percentage. ™ The functioning of the trusts approximates the process through which lawsuits in
the tort system are settled.

An asbestos trust is a private trust; there are no government monies involved. Each private trust
is governed by its trust agreement and the trust agreement exhibits, which include a document
containing a series of trust distribution procedures (“TDP”), approved by the bankruptcy court
when confirming a plan of reorganization providing for creation of the trust’? The TDP sets
forth procedures for the administration of the trust and establishes a process for assessing and
paying valid claims. The TDP also includes the settlement amounts that the trust will offer a
claimant with an asbestos-related disease who meets the exposure and medical criteria set out in
the TDP, and thus can presumptively establish the trust’s liability.® The Trust Agreements and
TDPs are publicly available information.

Claimants who believe that they are entitled to a larger payment from a trust because, for
example, they have higher than normal damages, or manifested illness at an early age, can reject
the standard settlement and seek “individual review” of their claims, which may or may not
result in a higher settlement.®® In either case, the trust is designed to value claims at the tort-
system settlement share of its debtor — not the joint and several total value of the claim against
all responsible parties that would be fixed by a jury. In other words, each private asbestos trust is
responsible only for its debtor’s portion of the harm caused; trust payments do not take into
account harm caused by any other wrongdoer.

For a claimant to recover from an asbestos trust, he or she must provide all of the information
required by that trust. This typically includes medical evidence demonstrating that the claimant
has an asbestos-related disease, and evidence satisfactory to the trust that it has responsibility for
the claimant’s injuries.3 * The evidence required depends on the nature of the claimant’s disease.
A claimant with mesothelioma, for example, must provide a diagnosis of that disease by a
physician who physically examined the claimant, or a diagnosis by a board-certified pathologist
or a pathology report prepared at or on behalt of an accredited hospital, as well as appropriate
evidence of product identification as noted above.*®

These criteria are combined with audit programs to ensure that the trusts do not pay fraudulent
claims?®” The trusts do not pay every claim that is filed, but routinely reject those that are
deficient.* Indeed, in my experience, nearly half of the claims filed with trusts go unpaid. And
while there is no guaranteed method to completely prevent attempts to abuse the trust system,
there is simply no evidence that such practices are widespread. Moreover, the simple fact that a
claimant sues an asbestos defendant in the state tort system while filing claims against (and
potentially receiving payment from) multiple trusts is not abusive; indeed, it is fully appropriate
and the only route through which the claimant can be fairly compensated. As the Fifth Circuit
reflected in the Borel case many years ago, most asbestos victims were exposed to asbestos-
containing products from multiple defendants and, unless there is an adjudication of liability and
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award and payment of damages, each defendant or trust remains responsible for its portion of the
harm caused.

The private asbestos trusts replace asbestos defendants after those defendants go through the
524(g) process, and are a settlement vehicle. The trusts are not tort defendants; rather, they settle
claims created by the liability of their predecessors. Unlike solvent defendants, a trust does not
contest liability when a plaintiff proves exposure to products for which the trust is responsible.

Given the fact that the trusts pay a percentage of the settlement value of a claim, the amounts
being paid to claimants vary widely from trust to trust, but are invariably a small fraction of the
tort system recoveries. The GAO survey found the median payment percentage across trusts is
25%.* The scheduled values for a claim, which reflect each defendant’s historical settlement
averages, vary widely as well, reflecting the share of total settlements paid by each defendant in
the tort system. The following table illustrates some of this data. This information is publicly
available.

o 40
Sample Trust Recoveries"

Trust Payment % | Scheduled Value — Mesothelioma | Paid to Claimant
AWI 35% $110,000 $38,500
Burns & Roe 25% $60,000 $15,000
B&W 7.5% $90,000 $6,750
Fibreboard 7.6% $135,000 $10,260
Kaiser 35% $70,000 $24,500
Manville 6.25% $350,000 $21,875
ocC 8.8% $215,000 $18,920
UsG 20% $155,000 $31,000

As shown, none of these major trusts have the funds to pay the full scheduled value to all present
and future claimants. Indeed, most recoveries are quite small. For example, recovering from all
of the trusts listed above would yield a claimant roughly $167,000.

V. Myths and Facts About Asbestos: What Asbestos Companies Want You to
Believe

a. The Myths

Most recently, these asbestos defendants have created a myth of victim wrongdoing — which
they call “double-dipping” — as a pretext for so-called settlement trust “transparency”
legislation. This is not what it pretends to be — an effort to make the tort system more
responsive — but merely their latest affirmative effort to evade responsibility for their own
malfeasance.

To fix this non-problem, front organizations for asbestos defendants have proposed

“transparency” laws and regulations at both the federal and state levels. One such law has been
adopted in Ohio, Oklahoma, and Wisconsin. While these proposals masquerade as mechanisms

6
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designed to advance evenhanded justice, they are, in fact, obvious efforts by asbestos defendants
to do an end-run around uniform rules of discovery in the tort system, reverse principles of tort
law established hundreds of years ago, and delay and deny fair compensation to victims and their
families.

These front organizations include the American Legislative Exchange Council (“ALEC”) and the
U.S. Chamber of Commerce Institute for Legal Reform. ALEC is funded by a variety of
corporations, including those facing liability for injuries and deaths caused by their asbestos-
containing products. ALEC is also busy advancing the interests of the tobacco industry, health
insurance companies, and private prisons — the latter particularly through legislation requiring
expanded incarceration of immigrants. While ALEC purports to be a nonprofit, it is little more
than a group of corporate lobbyists who write model legislation and then fund free trips for state
legislators to luxury resorts, seeking to have them introduce model anti-civil justice legislation in
their home legislatures.” Outrageously, ALEC is funded as a tax-exempt charity, although the
IRS has received formal complaints challenging the group’s nonprofit tax status on the basis that
ALEC’s primary purpose is to provide a vehicle for its corporate members to lobby state
legislators and to deduct the costs of such efforts as charitable contributions.*” In addition, ALEC
has coordinated the state effort through introduction of the “Asbestos Claims Transparency Act,”
which seeks to further limit the ability of victims to recover.*

b. The Facts

First, there is nothing inappropriate or illegal with an asbestos victim filing a claim against
multiple asbestos corporations as it is almost always the case that a victim’s disease was caused
by exposure to a number of different asbestos corporations’ products. This is no different than if
a victim is mugged by five criminals; each of those criminals would be prosecuted for the crime
because each is responsible for causing harm. But by an asbestos corporation’s logic, so long as
one criminal can be prosecuted for the group mugging, the remaining four criminals should be
allowed to go free.

Second, it is a fundamental principle of American tort law that an injured person can recover
damages from every entity that has harmed him. This is especially necessary in asbestos cases
because it is scientifically impossible to look at a picture of a person’s lungs and identify which
asbestos product ultimately led to a person’s death; rather, science tells us that it is the
cumulative exposure to all asbestos products over the course of a person’s life that leads to
disease.

Once a victim files a claim against the group of asbestos corporations responsible for causing
harm, and litigation progresses, a victim can settle his claim against one or another of the
wrongdoers as both parties may agree. His compensation for his injury is, then, the sum of all the
settlements reached. Only in the very rare case that goes to verdict, judgment, and payment
(where the payment amount is reduced to account for payments by settling co-defendants or
bankruptcy trusts), is the victim’s claim fully satisfied.

Out of the millions of trust claims filed and considered by trusts since 1988, defendants have
identified just one case where a trust claim was filed by a victim after judgment and paid by a
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trust. In that case the judgment was on appeal and had not yet been paid when the trust claim was
filed, and the situation was remedied by the state court. Thus, despite asbestos companies’
claims, there is no “double-dipping” problem that needs to be fixed. Indeed, in the rare case
where a judgment is paid, the defendant who paid the judgment succeeds by law to any rights of
claims remaining to the plaintiff, including claims against trusts.

i. There Is No “Double Dipping”

Supporters of these recent proposals claim that “transparency” is necessary to prevent “double-
dipping” on the part of victims — that is, fraudulent multiple recoveries for the same injury,
through lawsuits against remaining solvent defendants and trust claims. This assertion is
deliberately misleading. Because of the ubiquitous presence of asbestos in industry, multiple
companies are almost always at fault for asbestos-related diseases and deaths. Think of the
shipyard worker, for example, assisting in the repair of countless U.S. Navy warships. The
asbestos-containing products which were causes of his injury included boilers, pipe and thermal
insulation, gaskets, and many others. A person so injured can legally recover from every
company responsible, including both those he sues in the tort system and the trusts that stand in
the shoes of bankrupt defendants. Strikingly, while “transparency” is sought here for settlements
victims reach with private asbestos trusts, no “transparency” is sought by asbestos corporations
for settlements victims reach in the tort system with defendants. Surely, if the goal were to truly
identify the sum of settlements received by any one victim, the tort system settlements which
these same defendants demand be held confidential would have to be included.

ii. Asbestos Defendants Can Already Receive Relevant Information
From The Trusts

It is important to note that asbestos trusts are created under state law as private trusts as part of
the resolution of a bankruptcy. Their funding reflects an overall settlement among the debtor, the
debtor’s other creditors and shareholders, and the asbestos claimants of the debtor’s present and
future asbestos liabilities, negotiated and sometimes litigated pursuant to the rules of Chapter 11.
The trusts are funded entirely with private funds provided by the relevant debtor and, in many
cases, the debtor’s insurers; no government funds are involved.

Following a private trust’s formation, it operates in the same manner as a company that is
reorganized as part of a bankruptcy. The trusts are governed by applicable state law and their
trust agreements, which are public documents approved by a federal bankruptcy judge. Asbestos
defendants remaining in the tort system are currently able to learn all information relevant to a
claim against them, including information about a victim’s myriad asbestos exposures and trust
claims, under state discovery rules.

The pretextual nature of these bills is particularly clear when one considers that the information
that “transparency” legislation seeks to make public is already available to defendants who need
it. Asbestos cases have been going on for more than thirty years. Many of the same lawyers are
still involved; those that represent defendants have witnessed all the discovery that victims —
hundreds of thousands of victims — have produced, and have been at the trials. It is highly likely
that there are very few job sites for which defendants do not have a library of data demonstrating
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which other defendants’ products were present.

Often, this information does not come from victims., An individual victim often does not know
what corporations provided the asbestos products present at a site where he worked decades
earlier. He is usually a sick or dying worker, or the widow of such a person, and he (or his
widow) will only know where he worked and the kinds of materials he worked with, though not
necessarily the materials his co-workers worked with. Proof of the identity of the supplier of the
asbestos at those locations usually comes through discovery of suppliers and sales records, and
depositions of co-workers, not the victims’ memories. And the evidence is widely available.

For defendants to claim that having access to victims’ individualized, personal trust claim
information would solve a problem, therefore, is false. Should a defendant wish to lay off
liability on an asbestos trust or other asbestos corporation, the tort system allows it to do so. In
addition to their institutional knowledge, the remaining defendants in the tort system have the
same discovery devices available to them as victims do, and can prove the fault of the absent
asbestos corporation as easily as plaintiffs originally could. Defendants can obtain, for example,
the victims’ work histories, employer records, and depositions of the victims and co-workers to
determine the asbestos-containing products to which the victims were exposed. Defendants can
also consult the trusts’ websites, which generally contain searchable lists of sites where the
products for which the trusts have responsibility were concededly used, and which are easily
compared to a victim’s work history.**

iii. Asbestos Defendants Are Not Made to Pay More Than Their Fair
Share

States have different rules about how and when multiple wrongdoers are held accountable, a
situation not caused by or related to the existence of asbestos trusts. The principal difference
between so-called several-only and joint-and-several jurisdictions is whether the victim or
defendant bears the risk of another responsible defendant’s inability to pay. An individual
defendant’s share of the liability for an injury is its “several” liability. In states that apply
several-only liability rules, when a responsible defendant cannot pay, the victim cannot recover
that defendant’s liability share from co-defendants; the victim bears the loss.* With joint-and-
several liability, each defendant the jury finds at fault can be required to pay the entire judgment
and then seek contribution from others jointly responsible, whether another tort system defendant
or a trust, bearing the risk that one or more of those jointly responsible cannot pay. The nature of
each state’s regime is a public policy choice of its legislature.

Underlying all of these systems is the fact that each defendant is assigned a share of liability.

When verdicts are molded, courts typically reduce the verdict amount before entering judgment

in order to reflect settlement payments a victim has recovered from other tort system defendants
46

and trusts.

VI. H.R. 526, The “FACT Act”: A Solution In Search of A Problem
The FACT Act’s provisions have no intended consequences other than to grant asbestos

defendants new rights and advantages to be used against asbestos victims in state court and to
add new time-consuming burdens to the trusts. Further, the bill is intended to help defendants
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skirt state laws regarding rules of discovery and joint and several liability. And it would
accomplish all of these objectives by needlessly forcing the public disclosure of victims’
personal information. HR. 526 would require each trust to publically disclose the tact of each
settlement it reaches together with extensive individual and personal claim information,
including information about a victim’s exposure and work history, and would allow asbestos
defendants to demand any additional information from the trusts at any time and for virtually any
reason.

Under Section 2 of the bill, Sections 8(A) and 8(B) operate together to put burdensome and
unnecessary reporting requirements on the trusts, giving asbestos defendants informational
advantages while also slowing down the ability of trusts to pay claims. Section 8(A) of the bill
would force trusts to publicly report highly personal, individual claimant data. According to the
bill, this would include “the name and exposure history of, a claimant and the basis for any
payment from the trust made to such claimant.” And, if the information reported pursuant to this
provision were not enough for asbestos defendants to use to deny liability, section 8(B) requires
the trusts to “provide in a timely manner any information related to payment from, and demands
for payment from, such a trust, subject to appropriate protective orders, to amny party to any
action in law or equity if the subject of such action concerns liability for asbestos exposure.”
(Emphasis added.) Section 3 of the bill makes the bill’s provisions retroactive and would force
every trust to look at and report on every claim it ever paid.

The bill would slow down the trust process such that many victims could die before receiving
compensation since victims of mesothelioma typically only live for 8 to 18 months after their
diagnosis.*” The bill’s new burdens will require the trusts to spend time and resources complying
with these requirements, causing trust recoveries to be delayed.

Indeed, counsel for four substantial trusts — the Babcock & Wilcox Company Asbestos Personal
Injury Trust, the Federal-Mogul Asbestos Personal Injury Trust, the Owens Corning/Fibreboard
Asbestos Personal Injury Trust, and the United States Gypsum Asbestos Personal Injury
Settlement Trust — submitted a letter to the Committee on the Judiciary and this subcommittee on
January 30, 2015 addressing the burden the Act would place on the trusts.”® The four trusts
estimated that each trust like one of them receiving 10,000 claims per quarter and paying 5,000
of the claims over time would require experienced managers and claim reviewers to spend an
aggregate of 20,000 hours per year on that trust’s compliance with the Act” — the equivalent of
ten new full-time employees. The trusts explain that the data for “exposure history” and “basis
for payment” required by the Act cannot be collected using pre-set data or information from a
claim form, but must be extracted from a review of the supporting documentation submitted by
the claimant.™ In the aggregate this will reduce trust funds available to compensate victims by
millions of dollars.

The quarterly reporting requirement alone would place this significant burden on the trusts.
Moreover, the language requiring trusts to provide information on historical claims on a demand-
by-demand and victim-by-victim basis is so broad as to make the impact in terms of cost and
time potentially vast and yet unquantifiable.”

In addition, the bill overrides state law regarding discovery/disclosure of information. State
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discovery rules currently govern disclosure of a trust claimant’s work and exposure history. If
such information is relevant to a state law claim, a defendant can seek and get that information
from the victim according to the rules of a state court. What a defendant cannot do, and what this
bill would allow, is engage in fishing expeditions for irrelevant information that has no use other
than to delay a claim for as long as possible.

It is also important to note that the bill only changes what the trust must report with respect to an
asbestos victim; the bill says nothing of the right of asbestos defendants to demand
confidentiality. A typical asbestos defendant who settles a case in the tort system demands
confidentiality as a condition of settlement in order to ensure that other victims do not learn how
much the defendant paid. Trust payments represent settlements of former asbestos defendants.
The remaining asbestos defendants now want the trusts to disclose specific settlement amounts
and other information that they themselves do not provide and that the bankrupt asbestos
defendants who created the trusts did not provide when they were defendants in the tort system.
At the same time, the bill threatens the privacy of asbestos victims, many of whom are elderly
veterans, by placing information about their confidential settlements on the public record.

Furthermore, the bill seemingly ignores the fact that much trust information is already public.
Trusts already disclose far more information than solvent defendants do about their settlement
practices and amounts — the settlement criteria used by a trust and the offer the trust will make if
the criteria are met are publicly available in the Trust Distribution Procedures for that trust.
Trusts also file annual reports with the bankruptcy courts and often publish lists of the products
for which they have assumed responsibility. Ironically, then, the trusts are already far more
“transparent” than the solvent defendants who now seek to transform the trusts into discovery
clearinghouses for the benefit of those defendants.

Lastly, the bill also ignores the fact that despite trying to find instances of widespread fraud and
abuse, there is none. Chairman Goodlatte praised its introduction on the grounds that there is
“fraud in the asbestos trust system””> However, there is no evidence of such fraud. Former
Committee on the Judiciary Chairman Lamar Smith asked the U.S. Government Accountability
Office (the “GAQO”) to examine asbestos trusts set up pursuant to § 524(g), and the GAO
published a report in 2011. The GAO did not find any trusts that indicated their audits had
identified cases of fraud.” Had the GAO suspected that nonetheless there was reason to suspect
systemic fraud, surely it would so have advised the Committee.

VII. The Garlock Decision Does Not Demonstrate Fraud in Trust Claims

In the same Committee press release announcing introduction of this bill, Subcommittee Vice-
Chairman Farenthold is quoted to say that “[t]he revelations in the [Garlock] case show the
ongoing troubles with asbestos claims and the need for the FACT Act.”>* While this is not the
forum for review of the Garlock interlocutory estimation decision, the Committee should note
that the Garlock case is wholly irrelevant to the issue of whether the FACT Act is sound policy.
The Garlock case is about how much money an asbestos corporation should set aside to
compensate its victims; the FACT Act is about putting additional burdens on private asbestos
trusts. One has little to do with the other.
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Second, the Committee should not assume the Garlock case was correctly decided. It was based
upon a presentation of skewed and misleading accounts of fifteen “Designated Cases” which
Garlock cherry-picked from more than 10,000 mesothelioma claims it paid in the ten years
before filing bankruptcy. From this, Garlock invented a story of “disappearing evidence.” It
accused plaintiffs’ law firms of suppressing the evidence of their clients’ exposures to
additional asbestos from products for which bankrupt companies were liable. Garlock contends
this evidence was not readily available to it and as a result Garlock’s perceived trial risk was
increased and Garlock was forced to settle for higher amounts® Of course, in all fifteen
Designated Cases, the actual victims — the men who died from mesothelioma — proved
substantial exposures to asbestos from Garlock products. Regrettably, the Bankruptcy Court
permitted Garlock to withhold as privileged from the Asbestos Claimants Committee (which my
firm and T represent as counsel) almost all of the files that reveal Garlock in fact had
contemporary knowledge of the additional asbestos exposures and expose Garlock’s actual bases
for settlement of those cases. Instead, the court accepted the self-serving testimony of Garlock
lawyers.

Where, atter the decision, the Committee has been able to piece evidence together about
Garlock’s actual knowledge and behavior, I believe that evidence contradicts the Bankruptcy
Court’s conclusions and shows that Garlock’s depiction of its 15 “Designated Cases” is tainted
by convenient recharacterizations.

For example, in 2004 a jury awarded one of these victims™ the largest verdict ever against
Garlock, including $15 million in punitive damages, and a 40% share of more than $18 million
in compensatory damages.”’ Although the Bankruptcy Court found that this plaintiff “did not
admit to any exposure from amphibole insulation, did not identify any specific insulation product
and claimed that 100% of his work was on gaskets™® this finding is directly contradicted by the
trial record in the underlying case, where the plaintiff testified at length about his exposure to
products other than gaskets,” that he breathed the dust from, inter alia, pipe insulation that was
torn off or removed in his presence, and specifically identified Asbeston insulating blankets.®'
Examination of the Bankruptcy Court’s treatment of the other “Designated Cases” reveals
similar errors.

Even Garlock doesn’t believe the estimation decision will control the resolution of its
bankruptcy. Recently it filed a proposed plan of reorganization which proposes to pay out almost
three times what the Bankruptey Court estimated as Garlock’s liability,* an amount which
nonetheless remains wholly inadequate to fairly compensate the victims Garlock killed and
injured.

VIIL. Asbestos Trust Transparency Legislation Efforts Around the Country —
Unnecessary and Unfair

Asbestos defendants and insurance companies, under the guise of creating increased
“transparency,” are introducing proposed legislation in state legislatures to grant asbestos
defendants new rights and advantages to be used against asbestos victims in court. Some of these
bills would also burden the asbestos trusts with unnecessary reporting requirements, slowing
their ability to pay claims, and further draining them of the resources needed to make their
already diminished payments. In general, the bills are an attempt to change the rules of the tort
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system to delay fair compensation until victims pass away by providing defendants with an
advantage, using the existence of the trusts and claims of a lack of “transparency” as a
subterfuge. These bills have been enacted in Ohio, Oklahoma, and Wisconsin®and have been
introduced in a number of additional states.

In Ohio, H.B. 380 (originally drafted by ALEC) was enacted in 2012. The law shifts control of
key elements of a victim’s case to asbestos defendants while simultaneously shifting significant
burdens to the victim. This new Ohio law requires victims to identify all trust claims and
material pertaining to those claims, and update those identifications when new claims are
made.ﬁ‘_‘ Defendants can delay trial indefinitely and force victims to make claims against other
trusts.®” Then, trust claims are presumed to be relevant and discoverable and can be introduced to
prove causation and allocate responsibility *®

With a law like Ohio’s H.B. 380, defendants shift their burden — to prove fault on the part of
other entities — to victims, while simultaneously lessening victims’ control of their own claims.
The victim now has to make claims at a defendant’s demand, and then produce those claims
forms and supporting materials to that defendant, who may be able to use them against the
victims. The bill has nothing to do with reducing fraud; instead, it is a gift to the asbestos
industry, which continues to try and avoid accountability and decrease compensation to the
victims of its past wrongs — wrongs that it successfully hid for decades, causing years of
unwitting worker exposure.

Whether a defendant found liable for a victim’s injuries is liable for the shares of other
wrongdoers is a question of public policy. If a state’s legislature wants to have open debate and
change a fundamental rule of public policy, it can, of course, do so. Trust “transparency”
subverts that process. Rather than making an informed decision, these legislatures have changed
public policy under the guise of so-called transparency, on the basis of largely anecdotal and
unproven allegations, in favor of asbestos defendants. It is an effort to facilitate the defense
against asbestos claims by forcing victims to assist in the defendant’s efforts to shift
responsibility to other entities.

IX. Conclusions

Under the rubric of arguing that “transparency” is necessary to prevent supposed fraud, asbestos
companies continue their efforts to change the laws at a state and federal level to receive
whatever benefits they can from the existence of private asbestos trusts. These laws that force
claims, regulate timing of trust claims, and put additional burdens on these trusts, such as the
FACT Act, are unjust and unfair to asbestos victims. These legislative proposals were never
designed — nor intended — to address any purported fraud in the trust system. Indeed, there is
not a scintilla of evidence of any such problem. The real purpose of these laws is to allow
asbestos defendants to take advantage of the bankruptcies of their co-wrongdoers by shifting to
victims the burdens of the shortfalls caused by the bankruptcies, as well as the burdens of
discovery and proof of the bankrupt wrongdoers’ responsibility. These proposals are simply the
latest stratagem by corporations that produced and distributed asbestos-containing products to
avoid responsibility for the deaths and injuries of millions of Americans caused by those
products. Legislators should not allow asbestos corporations to evade accountability by shifting
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blame to the victims of asbestos exposure, and Congress should be vigilant to protect the rights
of injured workers and their families.
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Mr. MARINO. Thank you, sir.
Mr. Vari?

TESTIMONY OF NICHOLAS P. VARI, ESQ.,
K&L GATES L.L.P., PITTSBURGH, PA

Mr. VARI. Mr. Chairman and Members of the Subcommittee,
thank you very much for affording me the opportunity to appear
before you today on the important issue of the FACT Act legisla-
tion. Just to re-introduce myself, my name is Nick Vari. I am an
attorney with K&L Gates in Pittsburgh, and for nearly 25 years I
have represented asbestos defendants across the United States,
and it is those experiences that shape my comments today. The
reason I am here is that the asbestos claim recovery system is bro-
ken. There are billions of dollars that are being paid every year by
entities that collectively do not have complete information regard-
ing the claims that are being paid.

There are two competing remuneration systems or compensation
systems that exist for asbestos claimants. One is a trust system,
and that trust system was formed by now bankrupt entities that
have put money into trusts to not only pay present claimants, but
future claimants who do not even yet know that they have a claim.
The other system is the civil justice, or what we refer to as the tort
system, and that is where the solvent entities are, and the plain-
tiffs can seek recovery from the solvent entities.

The mechanisms in each instance are pretty similar. The claim-
ant comes forward with information regarding exposure to a prod-
uct or showing circumstances that a trust or entity is responsible
for the claim. Then they also need to provide evidence of a compen-
sable injury that is attributable to that asbestos exposure, and then
the claim is reviewed. It can be contested, and ultimately it is dis-
posed of and often paid.

The big difference between the two systems, though, is that the
claim information for the tort system claimants is available to the
public largely and takes place under the sunlight of the disclosure
in the court systems. The trust system disposition or claims dis-
position occurs behind closed doors, and that information is not
available to other stakeholders or folks who ma