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HEARING ON THE LEGAL WORKFORCE ACT

WEDNESDAY, FEBRUARY 4, 2015

HoOUSE OF REPRESENTATIVES
SUBCOMMITTEE ON IMMIGRATION AND BORDER SECURITY
COMMITTEE ON THE JUDICIARY
Washington, DC.

The Subcommittee met, pursuant to call, at 10:04 a.m., in room
2141, Rayburn Office Building, the Honorable Trey Gowdy, (Chair-
man of the Subcommittee) presiding.

Present: Representatives Gowdy, Goodlatte, Labrador, Smith,
King, Buck, Ratcliffe, Trott, Conyers, Jackson Lee, and Pierluisi.

Staff Present: (Majority) George Fishman, Subcommittee Chief
Counsel; Andrea Loving, Counsel; Graham Owens, Clerk; and (Mi-
nority) Tom Jawetz, Minority Counsel.

Mr. GowDY. Good morning. This is the Subcommittee on Immi-
gration and Border Security. This is a hearing on H.R. 1772, the
“Legal Workforce Act.”

The Subcommittee will come to order. Without objection, the
Chair is authorized to declare recesses of the Committee at any
time.

We welcome everyone to today’s hearing on the Legal Workforce
Act. I will introduce the witnesses.

And we thank you for your presence and your expertise. I will
introduce you later, but for now, I will recognize the gentleman
from the great State of Texas, Mr. Lamar Smith.

Mr. SMITH. Thank you, Mr. Chairman. I appreciate you yielding
me time and giving me the opportunity to talk about this piece of
legislation, which I introduced in the last Congress and hope to in-
troduce in the next few days in this Congress.

Mr. Chairman, almost 20 million Americans are unemployed or
underemployed. Meanwhile, 7 million people are working in the
United States illegally. These jobs should go to American citizens
and legal workers who need these jobs.

The Legal Workforce Act turns off the jobs magnet that attracts
so many illegal immigrants to the United States. The bill expands
the E-Verify system and applies it to all U.S. employers.

Illegal workers cost Americans jobs or depress their wages, ac-
cording to nearly all studies on the subject. For example, a Center
for Immigration Studies report found that illegal immigration re-
duces the wages of American workers by approximately $650 per
worker. We need to do all we can to protect the jobs and wages of
American workers.
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The Legal Workforce Act also would open up millions of jobs for
unemployed Americans by requiring employers to use E-Verify. The
E-Verify system is quick and effective, confirming 99.7 percent of
work-eligible employees.

Recent data shows that approximately 575,000 American employ-
ers voluntarily use E-Verify already, and an average of 1,400 new
businesses sign up each week for E-Verify. One third of American
jobs are now covered by E-Verify.

The program is free, quick, and easy to use. In fact, E-Verify will
soon be available for use on smart phones. It will take about 1
minute per potential employee.

Individuals provide their Social Security number when they visit
a doctor, open a bank account, or buy a home. It makes sense that
other businesses should check the status of prospective employees
to ensure that they have a legal workforce.

The Legal Workforce Act requires that U.S. employers use E-
Verify to check the work eligibility of new hires in the U.S. The
verification period is phased-in and depends on the size of the em-
ployer’s business. Smaller businesses have up to 2 years to imple-
ment E-Verify.

The legislation balances immigration enforcement priorities and
legitimate employer concerns. It gives employers a workable sys-
tem under which they cannot be held liable if they use the system
in good faith. The bill prevents a patchwork of State E-Verify laws,
but retains the ability of States and localities to condition business
licenses on the use of E-Verify. It also allows States to enforce the
gederal E-Verify requirement, if the Federal Government fails to

0 S0.

The Legal Workforce Act increases penalties on employers who
knowingly violate the requirements of E-Verify and imposes crimi-
nal penalties on employers and employees who engage in or facili-
tate identity theft.

The bill creates a fully electronic employment eligibility verifica-
tion system, and it allows employers to voluntarily check their cur-
rent workforce if done in a nondiscriminatory manner.

Furthermore, the Legal Workforce Act gives U.S. Citizenship and
Immigration Services the ability to prevent identity theft. The bill
allows individuals to lock their own Social Security number so that
it cannot be used by others to verify work eligibility. The legislation
also allows parents to lock the Social Security number of a minor
child to prevent identity theft.

If a Social Security number shows unusual multiple uses, the So-
cial Security Administration locks the number for employment
verification purposes and notifies the owner that their personal in-
formation may be compromised.

A report by Westat in 2009 on error rates and the cost of E-
Verify is clearly outdated. That study utilized old data and failed
to consider the provisions aimed at preventing identity theft men-
tioned above and that are in the bill today.

In regard to cost, one study showed that three quarters of em-
ployers stated the cost of using E-Verify is zero.

Equally important, the American people support E-Verify. Last
month, a Paragon Insights poll showed that 71 percent of voters
“support Congress passing new legislation that strengthens the
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rules making it illegal for businesses in the U.S. to hire illegal im-
migrants.”

In fact, E-Verify receives the most public support of any immi-
gration reform provision.

Unfortunately, many States do not enforce their own E-Verify
laws, and others only apply E-Verify in a very limited way. The
Legal Workforce Act helps ensure that employers from every State
have the same standard when it comes to hiring employees.

This bill is a common-sense approach that will reduce illegal im-
migration and save jobs for American workers and legal workers.
It deserves the support of everyone who wants to put the interests
of U.S. workers first.

Thank you, Mr. Chairman, and I will yield back.

Mr. GowDy. I thank the gentleman from Texas.

The Chair will now recognize the gentleman from Michigan, the
Ranking Member, former Chairman of the Judiciary Committee,
Mr. Conyers.

Mr. CoNYERS. Thank you, Chairman Gowdy. This is a subject,
that of today’s hearing, that is very familiar to us because over the
past 4 years, this same Subcommittee has held six hearings on E-
Verify, the government’s electronic employment verification system.

Each time that we have looked at it, each time we have consid-
ered the Legal Workforce Act, I have also said that E-Verify is an
important tool. But I have also said, and the witnesses appearing
before us have agreed, that E-Verify cannot be made mandatory for
all employers without comprehensive reforms to our Nation’s bro-
ken immigration system. That is a very important point, that E-
Verify cannot be made mandatory for all employers without com-
prehensive reform to our Nation’s immigration system.

For years, some have argued that to fix the broken system, we
need only enforce the laws on the books, but we know that is not
a real and viable solution. We cannot rely solely upon enforcement
of our broken laws.

The truth is that enforcement without reform will actually hurt
the American worker. But if we fix our broken immigration system,
we can help American workers and grow our economy, or to put it
another way, the Congressional Budget Office told us in December
that enacting this bill into law would increase the deficit by $30
billion over 10 years. But enacting the Senate-passed immigration
reform bill, S. 744, would in fact reduce the budget deficit by $158
billion over the first 10 years and by about $680 billion over the
next 10 years. I want to get into that in the hearing.

Whenever we talked about E-Verify, it is important that we
think about how the world really works. I have heard people say
that E-Verify will help American workers because every time an
undocumented immigrant is denied a job, an unemployed American
gets hired. It is a pretty simple idea, and I can see how it could
be appealing. But the problem is that it is false.

Immigrants often fill gaps in our own workforce, where there are
not enough Americans willing to do the work. Because 50 percent
to 70 percent of the Nation’s farmworkers are undocumented, man-
datory E-Verify would be especially devastating to that industry.
No one would pick the fruits and vegetables in the fields, and they
would probably be left to rot. American farms would go under, and
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jobs would be moved overseas, including the millions of upstream
and downstream American jobs supported by agriculture.

Now when we first considered this bill in the 112th Congress, the
Legal Workforce Act contained a simple solution for the agriculture
industry. It created a special carve-out in the law to exempt farm-
ers from the requirement to use E-Verify. And in the final days of
the 113th Congress, this Committee reported to the floor this bill
and an agricultural guestworker bill. But in part because the
guestworker proposal did not have much support, neither bill went
anywhere.

Finally, E-Verify could already be required for employers around
the country. Had my conservative friends in the House taken up
the bipartisan comprehensive immigration reform bill passed by
the Senate way back in 2006, mandatory E-Verify would be the law
today. And had House Republicans taken up S. 744, the bipartisan
comprehensive immigration reform that passed the Senate with a
supermajority in the last Congress, or H.R. 15, the bipartisan bill
in the House, mandatory E-Verify, again, would be the law of the
day.

So instead, our Republican leaders in the House chose not to act
on either of these proposals. They withered on the vine and died,
just as crops would go unpicked if this bill were to become law
without broader changes to our immigration system.

So I look forward to the hearing, and I want to welcome all of
the witnesses to today’s hearing. I thank the Chairman and yield
back any time remaining.

Mr. GowDY. I thank the gentleman from Michigan.

The Chair will now recognize the gentleman from Virginia, the
Chairman of the full Committee, Mr. Goodlatte.

Mr. GOODLATTE. I thank the gentleman from South Carolina for
holding this hearing, and I thank the gentleman from Texas to my
immediate right here for once again championing the Legal Work-
force Act. It will play an integral role in the enforcement of U.S.
immigration laws and the discontinuation of the jobs magnet re-
sponsible for so much illegal immigration.

Americans have long been promised tougher immigration en-
forcement in exchange for the legalization of those unlawfully in
the U.S. But Administrations never kept these promises, and
today, we are left with a broken immigration system.

One way to make sure we discourage illegal immigration in the
future is to prevent unlawful immigrants from getting jobs in the
U.S. Requiring the use of E-Verify by all employers across the
country will help do just that.

The Web-based program is a reliable and quick way for employ-
ers to electronically check the work eligibility of newly hired em-
ployees.

The Legal Workforce Act, as reported out of this Committee last
Congress, builds on E-Verify’s success and helps ensure the strong
enforcement that was promised to the American people many years
ago. But the bill does not simply leave enforcement up to the Fed-
eral Government.

In fact, it actually empowers States to help enforce the law, en-
suring that we do not continue the situation we have currently
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Whelzfe a President can turn off Federal enforcement efforts unilat-
erally.

Nearly 575,000 employers are currently signed up to use E-
Verify. It is easy for employers to use and is effective. In fact, as
USCIS testified in front of this Subcommittee last Congress, E-
Verify immediately confirms the work eligibility of persons eligible
to work 99.7 percent of the time.

But the system is not perfect. For instance, in cases of identity
theft, when an individual submits stolen identity documents and
information, E-Verify may confirm the work eligibility of that indi-
vidual.

This happens because E-Verify uses a Social Security number or
alien identification number and certain other corresponding identi-
fying information, such as the name and date of birth of an indi-
vidual, to determine if the SSN or alien identification number asso-
ciated with that corresponding information is work eligible. Thus,
if an individual uses a stolen Social Security number and the real
name corresponding with that Social Security number, a false posi-
tive result could occur.

The Legal Workforce Act addresses identity theft in several
ways.

First, it requires notification to employees who submit for E-
Verify an SSN that shows a pattern of unusual multiple use. In
this way, the rightful owner of the SSN will know that their SSN
may have been compromised. And once they confirm this, DHS and
the Social Security Administration must lock that SSN so no one
else can use it for employment eligibility purposes.

The bill also creates a program through which parents or legal
guardians can lock the Social Security numbers of their minor chil-
dren for work eligibility purposes. This is to combat the rise in the
number of thefts of children’s identities.

The bill also phases in E-Verify use in 6-month increments be-
ginning with the largest U.S. businesses, raises penalties for em-
ployers who do not use E-Verify according to the requirements, al-
lows employers to use E-Verify prior to the date they hire an em-
ployee, and provides meaningful safe harbors for employers who
use the system in good faith.

The witness testimony and other support proffered today will
show that the Legal Workforce Act balances the needs of the Amer-
ican people regarding immigration enforcement with the needs of
the business community regarding a fair and workable electronic
employment verification system.

I will continue to work with my colleagues and other stake-
holders to address any additional concerns with the bill as we move
it through the Committee.

N I look forward to the witness testimony and welcome all of you
ere.

I yield back. Thank you, Mr. Chairman.

Mr. Gowpy. I thank the Chairman.

The Chair will recognize the gentlelady from the great State of
Texas, Ms. Jackson Lee.

Ms. JACKSON LEE. I thank the Chairman very much, and I ac-
knowledge the indication that the Ranking Member of this Com-
mittee had to be called away today, and I thank you and her for
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this hearing and offer this statement on behalf of the Sub-
committee on Immigration and Border Security.

Let me be clear at the outset that E-Verify is an important tool
for the future, but it needs to be made mandatory at the right time
and in the right way. The bill that we marked up in the summer
of 2013 had many good features to it, but it did not meet those two
important requirements.

Let me also say that I do this and make this statement in the
backdrop of the need for comprehensive immigration reform and
would simply ask the question, wouldn’t this be a better approach
if we did have a comprehensive approach?

Let me state it plainly: E-Verify cannot be made mandatory for
all employers until having first enacted comprehensive immigration
reform, because E-Verify without that would have devastating
though unintended consequences.

One possibility is that it would essentially drive 8 million un-
documented workers out of the workforce, which would devastate
many industries that depend upon on that workforce, especially in
agriculture. And I would venture to say that it would be an uncer-
tainty as to whether or not there would be enough buses to bus 8
million individuals back to their home country.

Another possibility is that it would drive those 8 million undocu-
mented workers even further under the radar and off of the books,
and that is what led CBO to find that enacting this bill into law
would raise the deficit by $30 billion over 10 years.

Mr. Chairman, if we are going to do E-Verify the right way, we
agree with much of what is in the law, but there are deficiencies
in this bill that we highlighted during the markup last Congress,
and that we detail in our dissenting views: the lack of due process
for workers who are harmed by erroneous nonconfirmations, provi-
sions that will facilitate discrimination and inappropriate bars to
proper judicial relief, and unnecessary and inappropriate ban on
class action lawsuits, for instance.

E-Verify has the potential to be an important tool in the effort
to address unauthorized employment, but if done in isolation as the
Legal Workforce does, it would inflict tremendous harm on Amer-
ican workers, businesses, and the economy.

I am also concerned that requiring the use of E-Verify will cause
many Texas workers to lose their jobs. The rush to implement a
flawed E-Verify program across-the-board is guaranteed to hurt
thousands of authorized U.S. workers like people in the 18th Con-
gressional District, my district, who need good jobs but will be erro-
neously denied employment authorization by errors in the system.
The system is heavily overburdened and can be, if it is not a so-
phisticated system.

The bill would also hit small businesses particularly hard, impos-
ing significant burdens on very small firms that may not even have
human resource departments, but would still have to use the new
system, even those with only a single employee.

But I also think of small mom-and-pop restaurants, which would
face that. And I notice that the National Restaurant Association is
here, and I hope that they would consider that, as they represent
their large restaurateurs, about the mom-and-pop restaurants.
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E-Verify would actually exacerbate Texas unemployment, accord-
ing to estimates based on government sources. If the entire U.S.
workforce were required to have its employment eligibility verified
through E-Verify, a conservative estimate is that between 1.2 mil-
lion and 3.5 million U.S. citizens and authorized immigrants would
either have to correct their records or lose their jobs. Extrapolating
from these estimates approximately, 101,000 to 291,000 citizens
and authorized immigrant workers in Texas would have to correct
their records in order to avoid being fired.

In Texas, approximately 19.3 percent of the labor force is com-
prised of foreign-born workers. Foreign-born workers authorized for
employment have encountered a disparate disproportionate E-
Verify error rate 20 times greater than U.S.-born employees. If we
were to use a rough estimate, this would affect up to 63,495 legal
workers in Texas.

I would note that in yesterday’s Rules Committee, a number of
bills were considered relevant on this very issue.

Lastly, we consider how E-Verify would decimate the agriculture
industry. We have heard a lot of that from Mr. Conyers. So I would
simply say that, in joining on his point, I conclude by reiterating
that we need a larger system to deal with E-Verify.

And I hope, as the witnesses present their testimony, they will,
with good intentions, tell us if they believe in comprehensive immi-
gration reform. That should be put on the table because I know
there are several groups at that table who represented to me that
they support comprehensive immigration reform.

With that, I yield back.

Mr. Gowpy. I thank the gentlelady.

Without objection, additional Members’ opening statements will
be made a part of the record.

Before I recognize our witnesses, I would ask unanimous consent
to put in the record letters of support from the International Fran-
chise Association, National Association of Homebuilders, and
NumbersUSA.

[The information referred to follows:]
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Mr. Gowpy. With that, I welcome our distinguished panel. I will
begin by asking you to please rise so I can administer an oath to
you.

Do you swear the testimony you are about to give shall be the
truth, the whole truth, and nothing but the truth, so help you God?

Let the record reflect everyone answered in the affirmative.

I will introduce you en bloc, and then I will recognize you indi-
vidually for your 5-minute opening statements. Despite the fact
that we do not always honor them, the lights mean what they tra-
ditionally mean in life. Yellow means you have about a minute left,
and red means if you would conclude whatever remarks you are in
the middle of.

Randel K. Johnson is a senior vice president of the U.S. Chamber
of Commerce for labor, immigration, and employment benefits. Be-
fore joining the Chamber, he served as counsel to the U.S. House
of Representatives Committee on Education and the Workforce. He
is a graduate of Denison University, the University of Maryland
School of Law, and earned his masters of law and labor relations
from Georgetown.

Ms. Jill Blitstein is here on behalf of the College and University
Professional Association for Human Resources. She is currently the
international employment manager at N.C. State University. In
this position, she oversees the employment eligibility verification
process and compliance procedures at N.C. State. Prior to joining
N.C. State, she was senior associate with a Chicago law firm that
I cannot pronounce most of the names for, but I am sure is very
distinguished, from 1997 to 2007. Ms. Blitstein received her law de-
gree from DePaul University College of Law in 1995.

Mr. Angelo Amador is senior vice president and regulatory coun-
sel for the National Restaurant Association. He advocates on behalf
of the National Restaurant Association and its members before the
U.S. Congress and the executive branch. Prior to enjoying the
NRA—not that NRA, the National Restaurant Association—he
served as executive director in the labor immigration reform and
benefits division of the U.S. Chamber of Commerce and as an ad-
junct professor of law at the George Mason University School of
Law. He is a graduate of the Robert H. Smith School of Business
at the University of Maryland. He obtained a master’s of arts in
international transactions from George Mason and a J.D. from
George Mason, graduating with honors.

Lastly, Mr. Chuck Conner is president and chief executive officer
of the National Council of Farm Cooperatives, a D.C.-based trade
association representing the interests of U.S. agricultural coopera-
tives. He has more than 25 years of national and State government
agriculture and trade association experience. Prior to joining the
NCFC, he served as acting director and deputy director for the U.S.
Department of Agriculture. He is a graduate of Purdue University
with a bachelor’s of science and a recipient of Purdue’s Distin-
guished Alumni Award.

Welcome each and every one of you.

Mr. Johnson, we will recognize you for your opening statement.
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TESTIMONY OF RANDEL K. JOHNSON, SENIOR VICE PRESI-
DENT, LABOR, IMMIGRATION AND EMPLOYEE BENEFITS,
U.S. CHAMBER OF COMMERCE

Mr. JOHNSON. Thank you, Chairman Gowdy.

As Mr. Conyers suggested, we have been at this for some time.
In the earlier days, when the Chamber has testified, I think at this
same table, we in fact, as Mr. Smith knows, opposed mandatory E-
Verify, of course, for a lot of good reasons back then. But the
Chamber can change as times change. As the years went by, and
more of our members engaged in the system voluntarily, and,
frankly, while we were watching things on Capitol Hill and in the
courts and in the States, we decided to re-evaluate our position.

We put together an extensive task force back in January 2011,
almost 5 years ago now, comprised of a cross-section of our mem-
bers. We drew that from our immigration policy subcommittee with
input from our small business council and said, well, we need to
take a look at E-Verify. What do we need to sort of buy into a man-
date, if we can?

Obviously, at the Chamber, and I have been there now 16 years,
I think there has been only one other time I have testified agreeing
to a new mandate on our members. We take that very seriously
and very carefully, for one reason, I love my job, and I am not
going to agree to a mandate for the Chamber unless our members
are behind me. And in this case, they were. That ranges from the
larger businesses and the smaller businesses.

So I am pleased to say today that we do support a mandatory
E-Verify system and the act that we worked together principally
with Mr. Smith on.

Let me just kind of go through the sort of variations or the issues
that we talked about. First of all, and I think this is important to
note, it is, certainly, in my written testimony, but it was suggested
by further speakers, there have been a lot of technical improve-
ments on E-Verify over the years.

Every system, not every system, this system certainly has gotten
better as the kinks have been worked out. There are errors, but
there are less errors than before. It would be better if there were
no errors but when you are down to an approximately 0.3 percent
error rate, I think that is something to be bragged about. And we
are never going to get down to a zero rate unless we start rolling
this out to more people and continue to work out the costs.

With regard to costs, I know there are some, and Mr. Smith, he
talked about this, there are a lot of misinformation out there. A lot
of economists have looked at this. I can tell you our economists
have looked at the studies out there that talk about something like
2.7 billion. Economists can come up with lots of studies. We all
know that. The bottom line is that, for my members, we hear they
can adapt to this system quite easily, and the costs are quite mini-
mal. If anything, they are principally concerned about costs of
reverification, if in fact the law went that direction, which, fortu-
nately, it doesn’t.

Third, preemption, Mr. Goodlatte touched on this, preemption of
State laws. Look, we have mostly multinational companies, but we
also have small businesses that work across State lines. We had to
have in a bill that we could support a preemption of State law,
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State and local laws. The language in the bill is a balance of var-
ious interests in this. Would we have rather had blanket preemp-
tions such as under ERISA or the National Labor Relations Act?
Sure. But we have to understand that compromises have to be
made and that compromises are reflected in this act.

Fourth, we cannot support a blanket reverification of an existing
workforce. One doesn’t have to be a genius to think about the bur-
dens and obligations that would accrue to, say, an IBM that had
to reverify its 10,000 workers, et cetera. And in reality, because we
have such high turnover in this day and age, essentially, the work-
force often will recycle through anyway through a new E-Verify
system.

Fifth, we also need to have sorts of safe harbors, which are re-
flected in the act. I do want to mention that the act does protect
the contractor and subcontractor relationship. And, Chairman
Gowdy, in a time when the National Labor Relations Board is re-
visiting the whole area of joint employer liability, we are pleased
that the act in front of the Committee today isolates contract and
subcontractor liability from each other.

Lastly, I want to close with saying that I think the 800-pound
gorilla in the room here is what we do about agriculture industry.
I know everyone on the dais is attuned to this. But surely, I think
before an E-Verify bill goes to the floor, you all have to figure out
what we do about the agriculture industry, whether it is a fix in
the guestworker program or legalization, I am not smart enough to
say. That, certainly, is in their world, but something has to be done
in the area.

And with that, let me just say that we still remain committed to
immigration reform in other areas, Mrs. Lee. And I am sure that
will come up in the Q&A. The Legal Workforce Act is a key aspect,
a key underpinning of other reforms. But, certainly, it is one impor-
tant aspect of those reforms. Whether it proceeds to the floor joint-
ly with other bills or separately, I am not here to say. But we are,
certainly, committed to other parts of immigration reform.

Thank you.

[The prepared statement of Mr. Johnson follows:]
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The U.S. Chamber of Commerce is the world’s largest business federation representing the
interests of more than 3 million businesses of all sizes, sectors, and regions, as well as state and
local chambers and industry associations.

More than 96% of Chamber member companies have fewer than 100 employees, and many of
the nation’s largest companies are also active members. We are therefore cognizant not only of
the challenges facing smaller businesses, but also those facing the business community at large.

Besides representing a cross-section of the American business community with respect to the
number of employees, major classifications of American business—e.g., manufacturing,
retailing, services, construction, wholesalers, and finance—are represented. The Chamber has
membership in all 50 states.

The Chamber’s intemational reach is substantial as well. We believe that global interdependence
provides opportunities, not threats. In addition to the American Chambers of Commerce abroad,
an increasing number of our members engage in the export and import of both goods and
services and have ongoing investment activities. The Chamber favors strengthened international
competitiveness and opposes artificial U.S. and foreign barriers to international business.

Positions on issues are developed by Chamber members serving on committees, subcommittees,
councils, and task forces. Nearly 1,900 businesspeople participate in this process.
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Good afternoon, Chairman Gowdy, Ranking Member Lofgren, and distinguished members of the
Subcommittee. Thank you for inviting the U.S. Chamber of Commerce to testify on the subject
of E-Verity and the nation’s employment verification system, a key component of immigration
reform. My name is Randy Johnson, and I am the Chamber’s Senior Vice President for Labor,
ITmmigration, and Employee Benefits policy.

The Chamber has been asked to testify before House Subcommittees concerning the expansion
of E-Verify on at least six prior occasions. During the period 2006 to 2009 we testified five
times and on each occasion, the Chamber, while supporting broad reforms to our legal
immigration system, expressed opposition to the mandatory expansion of E-Verify without
extensive improvements to the workability and reliability of what we saw as a burdensome
system. Today, however, as with our testimony in the last Congress, after extensive input from
our members, the U.S. Chamber supports mandatory E-Verify and the Legal Workforce Act.
The primary purpose of my testimony today is to further explain why and under what conditions.

A mandatory employment verification system must be feasible for employers of all sizes, in all
industries, and across business models and geographies. The Legal Workforce Act creates a
legal and administrative framework that meets these goals, recognizing the realities of the
workplace.

‘WHY DOES THE CHAMBER SUPPORT E-VERIFY?

The Chamber is the world’s largest business federation, representing more than three million
businesses and organizations of every size, sector, and region in the United States. There are
currently about 5.7 million active business firms across the country.! Of these, about 1% employ
more than 10,000 employees, and these employers account for more than 27% of the American
workforce.> On the other hand, about 60% of all businesses in America employ less than five
workers, accounting for just 5% of employed persons in our economy.” In total, about 98% of all

' U.S. Economiic Census.
N [d.
°Id.

(%
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U S. businesses employ less than 100 staff, comprising nearly 50% of the workforce.” The
Chamber takes seriously its responsibility to represent the interests of both large and small
employers. The Chamber can only support an E-Verify mandate that addresses the concerns of
both large and small employers.

The U.S. Chamber created an E-Verify Task Force in January 2011 to assess the Chamber’s
position on whether or how E-Verify should be expanded. What we learned from our members
was that the E-Verify system is greatly improved and, while not perfect, could be workable with
continued technical improvements accompanied by specific, important legislative changes.

A In particular, we learned the following in our assessment of E-Verify with our members:

Preemption

The patchwork of state laws and policies that relate to employment verification and E-Verify is a
hindrance to the business community, which always places a premium on the certainty of
governing rules. This concern was not only from large multistate employers but also expressed
by small employers in part because many small employers do business in more than one
jurisdiction. In fact, the number one concern expressed by Chamber members regarding
expansion of E-Verify was to ensure there was a uniform national policy. As part of the Task
Force conversations in 2011, the Chamber reviewed state laws relating to employment
verification and E-Verify and found at that time: 14 states mandated the use of E-Verify for
private employers, 2 states made E-Verify optional, 21 states required E-Verify be used by state
government contractors, 4 states imposed separate obligations on independent contractors, 13
states imposed sanctions relating to the employment verification obligation, and 11 states had
business licensing sanctions.”

Reverification

Chamber members were adamant that any expansion of E-Verify could not require running
E-Verify queries on each employer’s current workforce — since each E-Verify query requires
updated 1-9 data from the employee. In addition to being burdensome, such “reverification”
seems unnecessary since employers have already gone through a process required under law
(Form 1-9) to verify employment authorization, and such reverification presents particular
burdens for federal contractors, who have already completed a process under the Federal
Acquisition Regulation relating to some but not all current workers. Reverification of the 147
million Americans currently working would be a stumbling block to every employer in America,
with the possible exception of those that rely on short term staffing arrangements.

Reverification of the current workforce will largely be unnecessary in any event because over
time most workers will be verified in E-Verify at some point as new hires. There are
approximately 60 million new hires annually in the U.S. economy and while that does not
capture all workers, and many of the new hires annually are the same workers tumning over to
new jobs, there is a relatively small percentage of workers that ultimately won’t be veritied

4
Id.

* For current and updated information about statc action regarding E-Verify, the National Conference of State

Legislalors hip:/www nesl.org/is ch/immig) laws-related-to-Tmmigraiion-and S mmIgrants.aspx

follows the issue closely.
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through E-Verify after several years. In other words, the work authorization of a large majority
of the workforce would be checked through E-Verify over a matter of time.

Safe Harbors

Much of the conversation of our members in assessing E-Verify related to the need for safe
harbors. It was and remains very important to our members that businesses using subcontractors
are not liable for their subcontractors, as under current law, unless the employer knew about the
subcontractors’ actions. Employers were also concerned about the creation of any new private
rights of action, which our members strongly oppose. Some of our members reported that they
have avoided E-Verify because they did not see any added protections against enforcement, even
when the employer has policies and practices in place to avoid knowingly hiring an unauthorized
alien. Many believed that it would also be ideal for there to be recognition of business disruption
avoidance during the transition period to a new mandatory E-Verify system.All agreed that for
employers using E-Verity, there should be a good faith standard to establish employment
verification compliance, with the burden of proof shifting to the government. It was a top
priority of our members to exempt any employer using E-Verify in good faith from liability, civil
or criminal.

Integrating 1-9 With E-Verify

Importantly, almost all Task Force members spoke about the value in eliminating the 1-9
employment verification form as a separate requirement, and suggested that there be one, single
employer obligation regarding employment eligibility verification.® The key component of the
1-9 process is the employer attestation that an employer representative has reviewed original
identity and work authorization document(s); this is the attestation that should be integrated into
E-Verify. Presently, employers who use E-Verify have to separately complete the 1-9 form and
then transfer data from the I-9 into E-Verify. Congress would have to amend the governing
statute in order to integrate the I-9 into E-Verify. Significantly, in order to accommodate all
sizes and types of employers, E-Verity would need to be provided in a fully electronic version,
integrating the 1-9, and also be available by phone for small employers who don’t have separate
human resources functions and for those employers making hires remotely. Ensuring the ability
to run E-Verify queries after an offer and acceptance of employment but before the first day of
work was also mentioned by Task Force members. Many Task Force members sought
amplification on the timing of E-Verify queries, to ensure clarity that the entire employment
verification process could be completed prior to the first day of work.

Phase-in

Our Task Force discussed various options for rolling out an expansion of E-Verify across the
country, and the key area of agreement is that there should be a phased process over several
years so that not all employers begin using the program at the same time. Critical infrastructure,
carefully defined, should go first, and small businesses last.

Agriculture
Because of the exceptional combination of impact to and importance of food security concerns
and our nation’s food distribution system, it is of central importance that agriculture employers

¢ Interestingly, this position mirrored a finding from the December 2010 Westat study on why employers do not use
E-Verily, “The Practices and Opimons of Employers who do Not Participate in E-Venily,” where 77% ol
respondents not using E-Verify said using E-Verify would be beneficial if the I-9 was eliminated.
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including the dairy industry have meaningful access to a workable program to sponsor lawful
workers before being subject to E-Verify.

B. The Chamber’s ongoing assessment of E-Verify suggests that USCIS is continuing to
make significant improvements to E-Verify:

E-Verify krrors

There have been many technological and process improvements to E-Verity in the last few years.
The often-repeated 12 percent rate of E-Verify errors’ — relating to tentative non-confirmations
issued to authorized workers — is a thing of the past. The current E-Verify error rate is .3 percent
(.003 of E-Verify queries).8 Moreover, it can be expected that erroneous non-confirmations will
continually be reduced if E-Verify were implemented in the coming years for new hires across
the economy, as U.S. workers correct discrepancies in various queried databases and employers
use a new system that integrates an electronic I-9 into E-Verify.”

It is cumbersome for both employers and employees when authorized workers have to take time
to correct their records with government agencies. Continuing to improve accuracy with regard
to authorized workers is thus a high priority for all. U.S. Citizenship and Immigration Services
(hereafter USCIS) has been, and is, using technology to do just that — continue to improve
accuracy. Most significantly, USCIS is taking steps to reduce name mismatches, including those
for the most impacted demographic: naturalized Americans.'® Such name mismatches have
been reduced by about 30 percent.'’

Costs

7 Intel [amously expericneed tentative non confirmation rates in excess ol 12 percent, even (hough all these non confirmations
were eventually cleared. See Intel’s April 2008 comments as part of the I'AR rulemaking to impose |{-Verify on federal
government contractors hitp://fwww weareoneamerica. org/sites/weareoneamerica org/files/intel-ttr-re-e-verify.pdf. Ihis high
rale ol error is consistent with the December 2009 Weslat study, which reported on dala (hat was 18 months old, also highlighted
the [ntel example. 1t turned out that Intel had such a high rate of tentative non confirmations because 1:-Verify did not link to
SEVIS (lhe Student and Exchange Visitor Information System) which is the easiest and [astest way 1o verily data lor foreign
students and exchange visitors, and Intel has an extensive training and intemship program which includes foreign students and
u\«,ham_,u VIsIlors. Om,u, E- Vu,nl\ was | lmkt,d with SEVIS s problum vmuall\ dlmppu,dmd “Fmdmgb 01 the E-Venly Progmm
i i5- Verify/]

%620 F VCUXV{’/\,ZORADO‘)LG/UZU1’7 16-09 "vr»df .
t report (dated July 2012 but publicly released 2013), “Evalualion of the Accuracy ol E-Verily Findings™
6 ‘I'he .3 percent ervor rate is sometimes criticized and cited for cause for alarm but is considered by
ate. In this regard, it should be emphasized (hal in he Senate Judiciary Committee mark up ol S.
744 in May 2013, Democrats put forward several amendments identifying the need to add further protection for workers only
“hcn E-Verity reported tentative non confirmations for authorized wi orkcrs in cxcess of 0.3 pereent.

® Use of an electronic 1-9 would reduce errors (such as that integrated into 1i-Verify under the .egal Workforee Act). See, Westat
report released July 2013 at p. 74,
19" \While most tentative non confirmations are issued to unauthorized workers, the name mismatch issue has a distinet impact on
naturalized .S, citizens (who are obviously authorized workers), since they are particularly likely to have non-Anglicized names
that can lead 1o inconsistent records in governmenl databuses. To begin to address this concemn, USCIS linked the E-Verily
query system to the Iepartment of State’s Passport Agency so that any American eitizen with a passport can be verified even if’
there arc name mismatches in other government records.
u imony of (.8, Citizenship and [mmigration Services before the | louse [mmigration Subcommittee, l'ebruary 27, 2013
-/Audiciary. house.gov!_files/hearings/1 13th/022 7201 3/Correa?e2002272013 pdf at p.2.
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Some have claimed that expanding E-Verify nationwide would cost in excess of $2.7 billion,
most of which would be costs borne by small businesses, ~ but at the U.S. Chamber our in-house
regulatory impact economist has advised that economic commonsense suggests otherwise. The
extrapolation of costs to all employers appears to be based solely on the cost information in the
2008 Westat data.’> This information is dated, however, and average costs would be expected to
decline as the system improved and provided employers certainty, as a result of technical
improvements to E-Verify coupled with other statutory improvements such as those provided in
the Legal Workforce Act — like providing a safe harbor and a streamlined process (integrating 1-9
with E-Verify). Significantly, the 2008 Westat study reveals that 76% of responding employers
stated that the cost of using E-Verify was zero ($0).'* Extrapolating to the full economy the costs
that 24% of respondents identified has limited value, when the information from 76% of the
respondents is not accounted for. Lastly, the $2.7 billion estimate incorrectly applies data from
the Bureau of Labor Statistics’ Job Opening and Labor Turnover Survey (JOLTS) to calculate
the expected annual number of new hires, leading to overstatement of costs. It has been
variously estimated by economists that JOLTS amplifies hire numbers by at least 25% because it
includes interal promotions and transfers between establishments that are part of the same
employing business.

Notably, to the extent we have heard cost concerns from our members it has largely been related
to opposition to a reverification obligation.

L-Verify Worker Protections

Some insist that a new bureaucracy needs to be established to provide workers with sufficient
protection from losing their jobs “due to a government error.”"> However, such protections are
already being established at the agency level. In September 2013, USCIS revised the notification
process so that each employer must provide a new, clearer Further Action Notice (FAN) to
employees providing an improved explanation so that employees understand that they must take
action to correct their records if there is a tentative non confirmation. In July 2013, USCIS
started providing FANs directly to workers who provide their email when completing the Form
I-9. Moreover, USCIS now has a Monitoring and Compliance division within E-Verify that
reviews if employers print out the FAN, and employers identified as not providing such notice
are reported by USCIS to the Justice Department’s Office of Special Counsel for investigation
for possible unfair immigration-related employment practices. Thus, there are effective checks
on employers to ensure they satisfy their obligations.

While USCIS continues to work to establish a formal review process regarding final non
confirmations, it nevertheless continues to utilize an informal agency review process now. Any
employee or employer may challenge a final non confirmation. No legal filing is required, and
no deadline is imposed.'® USCIS will consider a request at any time, and there is no legal

"? Bloomberg Government, Jason Arvelo, “Assessing E-Verily Costs [or Employers and Taxpayers,” (January 2011 Briel) and
“liree I~ Verify [lits Small Business [lardest™ (January 27, 2011 article).

¥ The December 2009 Westat study evaluating E-Verify, “Findings of the E-Verify Program Evaluation,” was based on a review
ol April o June 2008 data. hiip:/fws v useis gov/sites/defanlViles DI SCISE-Verdv/E-Verily/Final %6205 -
Verifv4a2(Repori%2012-16-G9 f
Y14 atp. 184,

¥ Incorrect tentative non confirmations issued to authorized workers are usually a result of a discrepaney in that individual’s
records in government dalabases (hat is not the [ault or ertor of the government.

%8744 imposed a 10 day deadline and required 4 (iling before 1 judge, in 4 legal proceeding.
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proceeding or formal filing required of the employee or requesting employer. The agency
generally resolves these reviews and overturns the final non confirmation of authorized workers
within 48 hours.

CONCLUSION

In the past, the U.S. Chamber has opposed the expansion of E-Veritfy. However, in light of
improvements in E-Verify, its use by federal contractors, and the focus on a more reliable
employment verification system as a necessity, as well as a logical prerequisite to further
immigration reform, the U.S. Chamber reassessed its position. Consulting with our members as
to whether or how E-Verify should be expanded, we have concluded that the time has come to
establish a uniform policy regarding employment verification and the use of E-Verify.

In order for the use of an electronic verification system like E-Verity to be a national mandate as
the way that employers comply with the employment authorization mandate initially established
in 1986, the electronic verification system must be realistically usable by, and address the
concerns of, both large and small employers. Operational issues that must be tackled include (i)
developing identity verification and authentication methodologies and (ii) allowing remote hires
that either occur in remote geographies or occur outside of an office setting, both of which are
challenges that face employers of all sizes. Moreover, if we accept that there will be stiff
penalties for an employer’s failure to complete the electronic employment verification process,
we insist that process (i) reflect one, single national policy — and uniform enforcement standards,
(ii) establish strong safe harbors for compliant employers, (iii) provide an integrated, single
employment verification system, and (iv) include no mandatory reverification requirement for
current staff.

Thus, if Congress wants to mandate E-Verify in order to help turn off the jobs magnet for
unauthorized workers, it is vital Congress make E-Verify work for employers. The Chamber
conditions support of E-Verify expansion and the Legal Workforce Act upon making the system
workable for the businesses obligated to verify employment authorization of hires. If the
electronic employment verification system is mandated for universal use but is not eminently
practicable, it will not serve our national interest and no reasonably anticipated amount of
enforcement could ensure otherwise.

In sum, the U.S. Chamber supports the Legal Workforce Act because it creates a workable
employment verification framework. We welcome the opportunity to continue to work with you
on these issues, and consider targeted adjustments which might be necessary as well as other
important aspects of immigration reform, as this legislation moves forward.

Thank you for this opportunity to share the views of the Chamber, and I look forward to your
questions.

" The Immigration Reform and Control Act (IRCA) signed into law November 6, 1986 required [or the [irst lime (hat all
cmployers be required to complete an employment verification proeess (currently represented in completion of Form I-9) and be
bharred, as a separate obligation, from hiring or continuing to employ any worker knowing that the individual is not authorized to
work. Scec 274A of the INA.
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Mr. GowDY. Thank you, Mr. Johnson.
Ms. Blitstein?

TESTIMONY OF JILL G. BLITSTEIN, ESQ., INTERNATIONAL EM-
PLOYMENT MANAGER, HUMAN RESOURCES, NORTH CARO-
LINA STATE UNIVERSITY

Ms. BLITSTEIN. Chairman Gowdy, honorable Members of the
Subcommittee, thank you for the opportunity to appear before you
today to express support for the Legal Workforce Act. I am the
international employment manager at North Carolina State Uni-
versity. N.C. State is an active member of the College and Univer-
sity Professional Association for Human Resources.

CUPA-HR represents more than 1,900 educational institutions,
44 percent of which are public. And I am speaking to you today on
behalf of CUPA-HR.

My institution has been using E-Verify since January 1, 2007,
when it was mandated by the State of North Carolina for all public
agencies and for the university system.

I have responsibility for N.C. State’s I-9 and E-Verify processes.
With more than 8,000 regular employees and almost 8,000 more
students and temporary workers, including foreign nationals, our
use of the I-9 and E-Verify process is constant.

I will speak to you today as someone who has experienced the
favorable effects of this program, as well as someone who can offer
a few informed suggestions as to its implementation.

CUPA-HR supports the majority of positions within the act as
being positive both for employers and employees, including the re-
duction in the number of acceptable documents to prove identity
and employment authorization. Many documents on the current
list are confusing or rarely used, so streamlining them will add
much needed clarity to the process, facilitating faster and easier
compliance for everyone involved.

Additionally, CUPA-HR strongly supports the recognition of a
good faith defense based on compliance with the processes of the
act. As an example, N.C. State has relied on E-Verify final noncon-
firmations to justify the termination of employment of some of our
employees.

CUPA-HR especially supports the act’s clear preemption of State
and local law on unemployment verification. Having a single na-
tional verification process is extremely important not only from a
national policy perspective but also from a practical standpoint for
an employer with employees across the U.S.

As a collaborative research institution, N.C. State has employees
in over 40 States. The current patchwork of policies and laws
around the country make it incredibly difficult for employers like
us to know and comply with each jurisdiction’s rules regarding em-
ployment eligibility verification.

N.C. State never experienced the worst-case scenarios that cir-
culated several years ago regarding fears of excessive final noncon-
firmation results. And in the 8 years that we have used E-Verify,
we have received almost instantaneous employment verification re-
sults for the majority of our employees. We believe the employment
verification process works as intended.



24

That said, based on direct experience, we do have a few sugges-
tions regarding the current act. It would require that within 6
months after enactment, all Federal, State and local government
employers verify employment eligibility for any employees not al-
ready in the E-Verify system. Having verified the entire workforce
at N.C. State University, I can tell you with confidence that that
is not a realistic timeframe in which to achieve full compliance for
large employers.

Based on an amended executive order in 2009, N.C. State was
required to either verify employees constantly as they came and
went on certain Federal contracts or to verify all employees. We
quickly realized that our best option was to verify our entire work-
force, meaning every active employee hired before January 1, 2007.
We had to enter data from approximately 12,000 I-9 forms into E-
Verify within 6 months to achieve compliance, and it took us 7
months to accomplish that goal.

The time and effort required was significant. And since then, we
have invested in an electronic system to help manage our process.

CUPA-HR would encourage consideration of a 24-month phased
rollout compliance timeframe, particularly for the largest public
employers.

CUPA-HR would also like to recommend that the timeframe for
verifying foreign national employees who have applied for a Social
Security account number be extended beyond the proposed 3 days
after the actual receipt of their new number. As an employer with
approximately 1,000 foreign national workers and employees every
year, it is impossible for N.C. State as the employer to know ex-
actly when a new employee receives his or her new number. Con-
sequently, we have no realistic way to know when this 3-day re-
quirement to finish E-Verify would begin or end.

Lastly, CUPA-HR also suggests that the verification process,
which is currently 3 business days after the hire date, be extended
to at least 5 business days after the hire date. Any large employer
can tell you that performing the required identity and employment
authorization verification check within the 3 business days is in-
credibly labor-intensive. Despite best efforts, meeting this deadline
is a constant source of frustration even for those employers most
committed to compliance.

In closing, the Legal Workforce Act as a balanced approach to
creating a more secure and flexible employment verification sys-
tem. CUPA-HR respectfully encourages the Committee to consider
the suggestions we have offered today, and we are grateful for your
time and attention. And I personally thank you for this opportunity
to testify.

[The prepared statement of Ms. Blitstein follows:]
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Chairman Gowdy, Ranking Member Lofgren and Honorable Members of the Subcommittee,
thank you for the opportunity to appear before you today to express support for the “Legal
Workforce Act.” | am the International Employment Manager within Human Resources at North
Carolina State University. NC State is an active member of the College and University
Professional Association for Human Resources, known as CUPA-HR. | am speaking today on
behalf of CUPA-HR.

Our members are CUPA-HR. We are more than 18,000 human resources professionals and
other campus leaders at over 1,900 member organizations, including 91 percent of all United
States doctoral institutions, 77 percent of all master's institutions, 57 percent of all bachelor’s
institutions, and 600 two-year and specialized institutions. Forty four percent of CUPA-HR’s
member institutions are public employers, the remaining private. Higher education employs
over 3.7 million workers nationwide, with colleges and universities in all 50 States.

By way of context, my institution has been using E-Verify since January 1, 2007, when it was
mandated by the State of North Carolina for all public agencies and the University system. As
the International Employment Manager at NC State, | have responsibility for the daily oversight
of the institution’s -9 and E-Verify processes. With more than 8,000 regular employees, and
almost 8,000 more student workers and temporary employees each academic year, including
many foreign nationals, our use of the E-Verify process is substantive.

So | will speak to you today as someone who has experienced the positive effects of this
program and who has found most aspects of the program to be administratively manageable, as
well as someone who might be in a position to offer some informed suggestions as to its
implementation by other employers.

CUPA-HR supports the majority of provisions within the Act as being positive for both employers
and employees. For example, we support the reduction in the number of documents acceptable
to prove identity and employment authorization; we support the recognition of good faith
compliance; and we especially support the Act's clear preemption of any state or local law,
ordinance or policy on employment verification. By example, as a research-extensive
university, NC State has employees in more than 40 states. The current patchwork of policies
and laws around the country make it incredibly difficult for employers with worksites in multiple
locations to know each jurisdiction’'s rules regarding employment eligibility verification, much
less to interpret and comply.

As NC State wrote in an article for CUPA-HR in 2008 to help allay concerns of other universities
around the country about E-Verify, we did not experience the worst-case scenarios that were
circulating at the time. We have never, for example, experienced 35% non-confirmation rates.
We have found the confirmation turnaround times for the majority of inquiries to be virtually
instantaneous. We have developed a successful process for handling foreign national scholars
and graduate students who are coming to the U.S. for the first time and who do not yet have a
Social Security number. In the eight years we've been managing this process, we have
experienced less than 10 cases in which a new hire could not present valid documentation or be
cleared through the E-Verify process. So, although it is a very labor-intensive process with an
unknown deterrent effect, we believe it generally works as intended.

That said, based on our direct experience, we do have concerns regarding the phased roll-out
effective dates for compliance as currently written. In Section 2, the Act would require that within
six months after enactment, all federal, state and local government employers re-verify
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employment eligibility of any employees that had not previously been run through the E-Verify
system. Having verified the entire workforce at NC State under the current E-Verify system, |
can tell you with confidence that this is an unrealistic timeframe to achieve full compliance for
large employers.

Executive Order 12989, as amended by President George W. Bush in 2008, required all federal
contractors with a contract containing the federal acquisition regulation (or FAR) language to
use E-Verify to verify the employment eligibility of employees performing work under that
contract. NC State is a federal contractor, and we received our first FAR contract in September
2009. We quickly realized that tracking and verifying individual university employees working on
FAR contracts would be impractical, since such contracts are constantly starting and ending,
and workers on such contracts, especially graduate student workers, are quite a changeable
workforce. So we selected the only other available alternative, to verify our entire workforce,
which meant that every active employee would have to be verified if hired before January 1,
2007 -- when we had started E-Verifying all new hires.

We were required to verify all of our pre-existing employees within six months in the E-Verify
system. We had to enter data from approximately 12,000 I-9 forms into E-Verify to achieve full
compliance, and it tock us approximately seven months to fully accomplish the goal, even after
hiring full-time temp staff to do nothing but non-stop data entry into the E-Verify system. The
time and concentrated effort by me and my staff, my boss, and volunteers from other areas of
HR, easily cost NC State more than $250,000 to achieve compliance for 12,000 employees. |
will say that it was an incredibly intense and exhausting effort -- and my institution may be
fortunate to have more dedicated HR resources in this arena than most. To ease the burden
going forward, we have now implemented an electronic system to manage 1-9 and E-Verify
data, which has an annual cost of more than $20,000.

| can only imagine the costs, time, and technical resources that would be needed by
government employers with 50,000 or 100,000 existing employees -- or, for my colleagues in
other resource-strapped public colleges and universities -- the burden of trying to accomplish
this within such a timeframe. CUPA-HR would strongly encourage a longer phased roll-out
compliance timeline, particularly for the largest employers, of 24 months. Not only can these
employers then spread the costs across a longer timeframe, they might also be able to avoid
some the extra costs altogether such as hiring temporary staff or re-allocating current staff. In
the end, it is more important to have done this process well than to have done it fast.

CUPA-HR would also like to recommend that the timeframe for verifying foreign national
employees who have applied for a social security account number be extended beyond the
proposed three days after actual receipt of the new number by the employee. As an employer
with approximately one thousand new foreign national student workers and employees every
year, | can tell you that it is realistically impossible for us, as the employer, to know exactly when
a new employee has received his or her social security account number from the Social Security
Administration. Since that Administration does not notify us when it has issued a new number
to one of our employees, and since we would not know how long it might take our employee to
receive that new number in the mail, it would be practically impossible for us to know exactly
when this three day requirement to finish the E-Verify process would begin. Even with our most
fervent exhortations to the new employees to come see us immediately after receiving the new
number, our real world past experience indicates that it will rarely, if ever, happen in the
proposed new timeframe.



28

Additionally, CUPA-HR would suggest allowing a longer re-verification period for those
employees with limited work authorization. In Section 2, the Act would require re-verification of
such employees (including many foreign nationals) during the three business days after the
expiration of their current work authorization, after a phased-in implementation period. As an
employer with over 3,000 foreign nationals on our payroll during the academic year, it will be
challenging at best and impossible at worst for us to re-verify all of these individuals within the
three business days after their current work authorization expires. Three business days is not
practicable in many situations, including during final exam periods, or in situations of absences
due to illness or work-related travel, for example. We support a re-verification timeframe of 30
days. This would give employers a more realistic one-month period to achieve the required re-
verification. At NC State, our spring semester just started last month, and the number of foreign
national student employment expiration dates that will pop up in our electronic 1-9 and E-Verify
system for the end of May will be in the hundreds, which is true at the end of every academic
year. A requirement to reverify “during” the three days after the expiration date of employment
authorization for our foreign national employees will be impractical for us and | believe for many
institutions, especially those of us with hundreds or thousands of foreign national students or
exchange visitors whose expiration dates tend to converge around the end of the fall or spring
semester.

Related to this issue, we would recommend that the Act clearly allow employers to notify
employees with limited work authorization up to 60 or 90 days in advance that their employment
authorization will need to be re-verified in order for the employment to continue after that
expiration date arrives. The new system should alsoc have a mechanism to note when a timely
filed extension of status and work authorization has been filed but is still pending with United
States Citizenship and Immigration Services (USCIS). If the employer could enter the USCIS
receipt number into the new system, it could comply with the Act requirements even while not
yet having the new employment expiration dates due processing times out of its control.
Likewise, with the “receipt rule” for I-9 completion, if there is a way for employers to enter some
proof that a required document was timely applied for by the new employee, it could meet the
Act requirements with alternative, valid documentation.

CUPA-HR would like to note that the biggest obstacle to full compliance with the employment
eligibility verification process is the very short timeframe in which it must be accomplished. We
suggest that the verification period defined in Section 2 of the Act, which is currently three days
after the date of hire, be extended to at least five business days after the hire date. Any large
employer, whether public or private, can tell you that performing the required identity and
employment authorization verification check within the three days after the hire date is incredibly
labor-intensive and difficult to do in the real world, especially if employees are located in dozens
of states. Despite best efforts, and regardless of whether the employer has a centralized or
decentralized employment verification process, meeting the “three day” compliance deadline is
a constant pressure and never-ending challenge, even for those of us who are committed to
compliance and who provide continual training and support to our employees responsible for
this process across our institution.

Although we have provided some suggestions for possible modifications to the Act, overall
CUPA-HR supports this bill and the many positive changes that it would make to the current
employment verification process. As briefly mentioned above, we support the reduction in the
number of documents acceptable to prove identity and employment authorization. Many
documents on the current government list are confusing or rarely used, so streamlining the
numbers and types of documents allowed will add some much needed clarity and brevity to this
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process, facilitating a faster and hopefully easier completion for both the employee and the
employer.

Additionally, we strongly support the recognition of good faith defense based on compliance
with the processes dictated by this Act; and we especially support the Act's clear preemption of
any state or local law, ordinance, policy or rule on employment verification. Having a single
national process for verification is extremely important not only from a national policy
perspective, but also from a logistical and practical standpoint for any employer that has
employees located in more than one state.

In closing, | would like to express my gratitude to the members of the Subcommittee for your
time and attention today. The Legal Workforce Act is a balanced approach to creating a more
secure and flexible employment eligibility verification system that will benefit and protect both
employers and employees alike. We respectfully encourage the Subcommittee to consider
some of the suggestions we have offered today, and | personally thank you for this opportunity
to testify.
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Mr. GowDY. Thank you, Ms. Blitstein.

Mr. Amador, I want to congratulate you on that beautiful tie you
have on with the seal from the State of South Carolina. It did not
go unnoticed. I will direct no questions toward you today, but you
are recognized for 5 minutes.

TESTIMONY OF ANGELO 1. AMADOR, ESQ., SENIOR VICE PRESI-
DENT & REGULATORY COUNSEL, NATIONAL RESTAURANT
ASSOCIATION

Mr. AMADOR. I knew I wore it for good reason.

Good morning, Chairman Gowdy, Congressman Conyers, and dis-
tinguished Members of the Subcommittee. Special greetings to our
Congressmen Pierluisi, who actually broke me into doing policy
here in Washington, D.C. I am always glad to see you here.

Thank you for allowing me the opportunity to represent the Na-
tional Restaurant Association. My name is Angelo Amador, and I
am the senior vice president and regulatory counsel for the Na-
tional Restaurant Association.

The National Restaurant Association believes that the Legal
Workforce Act is a thoughtful, balanced approach to implementing
a major change related to workplace hiring for employers. We ap-
preciate the bill’s sponsors and the Subcommittee’s efforts to think
through the real-world implementation a universal E-Verify man-
date.

Put in context, the mandate once implemented will be the final
hurdle that every U.S. employer must clear for each and every hir-
ing decision made in the United States. In our industry, with natu-
rally high turnover rates and one that is so reliant on a robust
workforce, the details of how the system is implemented is incred-
ibly important.

While I touch on a number of other areas in my written state-
ment, I would like to address four key areas of concern in the im-
plementation of a mandatory E-Verify program. Before I go into
those four, I will reiterate as well that we oppose reverification of
the entire workforce, which is one of the reasons, not the only rea-
son, that we supported the King amendment during the last Con-
gress, the last markup, that allows reverification of certain workers
for good cause.

But the four that I want to talk about today, the first one is Fed-
eral preemption. We believe that designing an employment author-
ization verification system is, without question, a Federal law role.
Action by 50 different States and numerous local governments in
passing a patchwork quilt of employment verification laws creates
an untenable system for employers and prospective employees.

Under the Legal Workforce Act, States and localities are pre-
empted from legislating different requirements or imposing addi-
tional penalties. However, they may enforce the Federal law and
also revoke a business license for failure to participate in the pro-
gram.

As the Chamber stated, we also would prefer a blanket preemp-
tion, but we understand the need to reach a balance.

Second safe harbor, full and fair enforcement of an improved E-
Verify system should protect employers that act in good faith. Pil-
ing on fines and other penalties for even small paperwork errors,
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punishing the people who are trying to do the right thing, is not
the answer. The Legal Workforce Act states that an employer can-
not be held liable for good-faith reliance on information provided
through the E-Verify system. We strongly support this provision
and believe that no employer who is using the system in good faith
should be held liable by the government for relying on information
provided by the government’s database that turns out to be incor-
rect.

Likewise, we also strongly believe that employers should not be
held liable by an employee or worker they chose not to hire as a
result of faulty information provided by the government’s database.
Now we are not saying they should not have recourse, but the re-
course should not be on the employer.

Third, early verification, we support the provision in the bill that
allows verification when an offer of employment is extended and
making that offer conditioned on final verification of identity and
employment eligibility of the employee. Employers should be given
authority to check work authorization when an offer of employment
is made. In those cases where a temporary nonconfirmation is
issued, it allows the employee to start working with the govern-
ment as soon as possible to fix any discrepancies before they show
up for the first day of work. After all, you can do all of the other
background checks beforehand, as well.

Finally, employment laws, there are already existing laws gov-
erning wage requirements, pensions, health benefits, the inter-
action between employers and unions, safety and health require-
ments, hiring and firing practices, and discrimination status.

Verifying employment authorization, not expansion of a Christ-
mas tree wish list of employment protections, should be the sole
emphasis of an E-Verify mandate. That is one of the reasons we
did not support the employment verification title in the Senate bill,
and in the Q&A, I will be happy to address that in more detail.

The association is very encouraged by the Legal Workforce Act’s
emphasis on keeping it simple, a workable national E-Verify sys-
tem.

In summary, it would be easy to ignore the real concerns of the
business community with a national E-Verify mandate simply pass-
ing a law requiring its use. It is harder to pass a responsible E-
Verify mandate that accommodates different needs of the close to
8 million employers in the U.S.

In the National Restaurant Association’s opinion, the Legal
Workforce Act reaches the right balance, a broad Federal E-Verify
mandate that is both fast and workable for businesses of every size
under the practical, real-world working conditions.

Thank you again for this opportunity to share my testimony.

[The prepared statement of Mr. Amador follows:]
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Statement on: “The Legal Workforce Act”
By: Angelo 1. Amador, Esq.

On Behalf of the National Restaurant Association
House Judiciary Committee
Subcommittee on Immigration and Border Security
2141 Rayburn House Office Building
February 4, 2015

Good Morning Chairman Gowdy, Ranking Member Lofgren, and distinguished members of the
Subcommittee. My name is Angelo Amador and I am the Senior Vice President & Regulatory
Counsel at the National Restaurant Association.

Thank you for allowing me the opportunity to testify today on behalf of the National Restaurant
Association on the Legal Workforce Act, which would create a national E-Verify mandate. My
comments are based on the version of the Legal Workforce Act amended and reported out of the
House Judiciary Committee in the 113" Congress (HR. 1772).

Our Association is the leading business representative for the restaurant and food service
industry. The industry is comprised of one million restaurant and foodservice outlets employing
14 million people—about ten percent of the U.S. workforce. Restaurants are job creators and the
nation’s second-largest private-sector employer. Despite its size, small businesses dominate the
industry; even larger chains are often collections of smaller franchised businesses.

For several years, the National Restaurant Association has provided input on the best ways to
improve the E-Verify program. We believe that the Legal Worktorce Act is a thoughtful,
balanced approach to implementing a major change related to workplace hiring for employers of
all sizes. To be sure, we do not take this attempt at change lightly. Employers in our industry, as
in others, do not usually respond with eager excitement about the prospect of a new federal
mandate in the workplace. So, we are especially appreciative of the bill sponsors’, and this
subcommittee’s, efforts to think through the real-world implementation of a universal E-verify
mandate.

As you already know, many of our members and their suppliers have been early adopters of the
voluntary E-Verify program—in fact, some franchisors have been requiring the use of E-Verify
by their operations since as early as 2006, The National Restaurant Association is also a user of
E-Verify. Our members that use the program, and my own Department of Human Resources at
the National Restaurant Association, have found E-Verify to be both cost effective and fast in
helping guarantee a legally authorized workforce.

In April 2013, the National Restaurant Association released the results of a survey of about 800
members on the use and implementation of the current E-Verify system. What we found was
broad support for the program, with members generally experiencing few problems signing up in
the system and appreciating the ability to quickly ensure that their employees are authorized to
work. Still, there is room for improvements to the system that we believe are important for the
successful implementation of a nationwide E-Verify mandate that encompasses all U.S.
employers. | will discuss more details of this survey in a moment.
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For businesses across the country, particularly small businesses who make up so much of our
industry, it is imperative that any mandated E-Verify program be fair, efficient, workable, and
cost-effective within their own administrative structure. A federal E-Verify mandate would have
an impact on the day-to-day activities, obligations, responsibilities, and exposure to liability of
all restaurants, regardless of size.

In context, the mandate—once implemented—will be the final hurdle that every employer must
clear for each and every hiring decision made in the United States. For our members, in an
industry with naturally high turnover rates, whose businesses are so reliant on their workforce—
and their workforce’s ability to provide guests with a pleasing experience—this system’s day-to-
day success is vital. This makes the structure and details of the system extremely important to
our members.

To be clear, the Association believes that designing an employment authorization verification
system is unequivocally a federal role. Actions by 50 different states and numerous local
governments in passing a patchwork quilt of employment verification laws create an untenable
system for employers and their prospective employees. Our members, be they large restaurant
chains, or regional chains, or even small restaurants with a couple of locations on different sides
of a state line, should not be asked to try to keep up with any number of differing—potentially
conflicting—regulations, all covering the same workplace transaction.

E-VERIFY SURVEY RESULTS

Before I move into a discussion of some of the key considerations in a nationwide E-Verify
mandate, I want to take a moment to provide some more detail on the survey we conducted,
which includes first-hand accounts on why employers use or do not use the program.
Respondents of our survey included restaurant owners and operators, non-restaurant foodservice
operators and supply chain professionals.

Among all restaurant owners and operators, 23 percent told surveyors they currently use E-
Verify to check the immigration status of new hires. Among corporate-owned restaurants, a full
49 percent are enrolled in the system. We believe those numbers are higher now.

Of those using the program, it is significant that eighty percent of restaurant operators who use
E-Verify would recommend it to a colleague. Two-thirds of the responding restaurant operators
who use E-Verify enrolled voluntarily. Twenty-seven percent enrolled because it is mandated in
states where they do business and 2 percent use E-Verify because they do business with the
federal government.

Of those not using the program, sixty-two percent of the restaurant operators who are not using
E-Verify said they did not enroll because they are small companies with no Human Resources
professionals. This is why we are calling on changes as part of a broad national mandate that
simplifies the current two-step E-Verify process and the need for interet access and a computer.

Finally, the vast majority of restaurant operators that use E-Verify said the system is accurate.
Seventy-nine percent of restaurant operators said the E-Verify system has been 100 percent
accurate, as far as they know. Across each of the demographic categories, a solid majority of
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restaurant operators said the E-Verify system has been 100 percent accurate, to the best of their
knowledge, but we understand there will be errors and we need ways to deal with them.

FUTURE IMPLEMENTATION OF E-VERIFY

Below, I would like to outline some improvements that we believe the federal E-Verity program
should include in order to gain broad support within our industry, and compare those potential
improvements to the version of the Legal Workforce Act reported out of the Judiciary
Committee during the last Congress.

There Should Be One Law of the Land

The current federal employment veritication system is clearly in need of an overhaul. Most
employers in our industry recognize that the I-9 system put in the place in 1986 is not adequate
to meet the demands of employment verification in our more modemized time. In the current
system, employers are boxed in by federal regulations that, on one side, require them to conduct
the 1-9 process on every person they hire and, on the other side, limit their ability to question the
validity of authorization and identity documents used during that process.

The I-9 system’s inability to truly recognize work authorization has led to frustration not only for
employers, but also for American workers and state and local governments. Out of this
frustration, and the frustration caused by the federal government’s inability to move forward on
the issue, many states and localities have responded with a patchwork of employment
verification laws.

This new patchwork of immigration enforcement laws expose employers, who must deal with a
broken legal structure, to unfair liability and the burden of numerous state and local laws. A new
federal E-Verify mandate must address this issue specifically, so employers will know with
certainty what their responsibilities are under employment verification laws—regardless of
where they are located. We strongly believe that it is unfair, and a recipe for confusion and
conflict, to ask employers in any industry to attempt to comply with a number of differing
regulations covering the same workplace transaction.

Under the Legal Workforce Act, as proposed, states and localities are preempted from legislating
different requirements or imposing additional penalties, but they may enforce the federal law and
revoke a business license for failure to participate in the program, as required under federal law.
While we might prefer blanket preemption, we understand the need to reach a balance and we
believe this balance would be workable on the ground in our members’ restaurants.

Special Considerations for Small Businesses Must Be Made

In our industry, we frequently find that smaller employers do not have consistent, universal
access to high speed internet connections, that many restaurant owners from previous
generations have little familiarity with online reporting systems, and are less likely to have in-
house Human Resources or Legal staff. In fact, in our industry, management does not typically
work at a desk or behind a computer all day. Looking beyond the smaller restaurant owners,
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even some well-known restaurant brands are composed of a collection of small franchisees that
may or may not even have a copier at the restaurant location.

I think for those inside the Beltway, where we see eight year olds in the Air and Space Museum
with i-Phones, it is often hard to believe that a technology gap exists in our country. Or that all

business owners are not automatically up to speed on HR and hiring regulations, but I can attest
as someone who spends a great deal of time meeting with our members in many states, that not

all U.S. employers are equally as savvy about high speed internet and online reporting systems,
and detailed regulatory requirements.

Thus, we are glad to see that the Legal Workforce Act calls for the creation of a toll-free
telephonic option for doing E-Verify inquiries and allows, but does not mandate, the copying of
additional documents. Unlike the current E-Verify, the mandate found in the Legal Workforce
Act would permit a small restaurant to start using the program without the need to buy any new
equipment or signing up for high-speed internet access.

Enforcement Provisions Must Be Fair

Full and fair enforcement of an improved E-Verify system should protect employers acting in
good faith. Businesses are already overregulated and piling on fines and other penalties for even
small paperwork errors, punishing the people who are trying to do the right thing, is not the
answer. The Legal Workforce Act states that an employer cannot be held liable for good-faith
reliance on information provided through the E-Verify system.

We strongly support this provision and believe that no employer who is using the system in good
faith should be held liable by the government, if they relied on information or approval provided
by the government’s database that turned out to be incorrect. Likewise, we also strongly believe
that employers should not be held liable by an employee, or a worker they chose not to hire as a
result of information provided by the government database that later was shown to be incorrect.

Under the Legal Workforce Act, as we understand it, employers would be given at least 30 days to
rectify errors. Any opportunity to rectify errors would protect employers that are doing their very
best to comply in good faith with the myriad of federal regulations from unnecessary litigation.

No Exemptions, But a Reasonable Roll-Out of E-Verify is Encouraged

To maintain an equal playing field, the Association believes an E-Verify mandate should be
applicable to all employers in our industry. As you can imagine, employers believe that in the
interest of fundamental fairness and fair competition, the government should treat employers
equally in these regulatory arecas. However, we also clearly recognize that small businesses may
need more time to adapt. Thus, we are encouraged by the Legal Workforce Act’s tiered
approach for rolling out E-Verify, starting with employers who have more than 10,000
employees.

We continue to welcome the provision that allows the Secretary of Homeland Security the ability
to extend each deadline by six months. However, even more important, the program needs
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adequate resources, both with regard to funding and staffing, if it is to increase from less than a
million enrolled employers to over six million in just a few years. As I stated earlier, because
this system is a last hurdle in finalizing every hiring decision in the United States, and due to our
industry’s naturally high turnover rate, having an E-Verify system that is overwhelmed trying to
clear temporary nonconfirmations, or finalize decisions, could have a significant impact on our
members’ abilities to run their operations.

Verification of Potential Hires

We also believe that there is a good tool that employers should be allowed to use, which is
currently unavailable under the E-Verify framework. Today, employers are not allowed to pre-
verify a worker, prior to finalizing the hire. In other words, while an employer can check
references, conduct drug tests, and background checks, before an individual is officially hired,
the work authorization does not take place until the employee is officially on the books.

This can create significant problems for our members as they go through the process of putting a
new employee into training, and getting them integrated into the system, only to find out that
they did not clear E-Verify. Employers should be allowed to check E-Verify at the same time
they are doing background checks, checking references, and going through other pre-hire
processes.

Employers should be given authority to check work authorization status as early as possible. In
cases where a temporary nonconfirmation is issued, it will allow the employee to start working
with the government as soon as possible to fix any discrepancies before they show up for their
first day of work. Thus, we support the provision that allows verification when an offer of
employment is extended and making that offer conditioned on final verification of the identity
and employment eligibility of the employee.

A few years ago, a restaurant owner from Arizona testified that in over fourteen percent (14%) of
their queries, the initial response was something other than “employment authorized.” When the
initial response from E-Verify is something other than “employment authorized,” and the
employee has already been hired as mandated in current law, there are additional costs to the
employer. Federal law requires that the employer continue to treat the employee as fully
authorized to work during the time that the tentative nonconfirmation is being contested.

This means that the employer cannot suspend the employee or even limit the hours or the
training for the employee. Someone must also monitor any unresolved E-Verify queries on a
daily basis to make sure that employee responses are being made in a timely manner.

Under current regulations, if an employee contests the tentative nonconfirmation, but does not
return with a referral letter, the employer must re-check that employee’s work authorization after
the tenth federal work day from the date that the referral letter was issued.

Some restaurants are fortunate to have the staff to deal with these issues and allow for
redundancy and backup. For smaller operations that do not have that luxury, the burdens are
greater.
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Voluntary Reverification Should be Allowed

The Association supports the inclusion of a strictly voluntary reverification provision, but objects
to mandatory reverification provisions of the entire workforce. While some small size
restaurants may not mind reverifying their workforce, all large-size operations—even those
currently using E-Verify—that have contacted the Association list a mandatory reverification
requirement as their number one concern.

For the industry’s workforce, a restaurant is an employer of choice because they can take
advantage of the flexible scheduling we offer, work only during school breaks or move between
employers often. The nature of the restaurant business is such that it produces a great amount of
movement of the workforce below management level, meaning that a mandatory requirement, in
addition to being expensive, would also be redundant. In an industry such as ours, the workforce
is ultimately “reverified” in short order because the workers have moved around to different
positions with different restaurants.

One of the Association’s foremost concerns is ensuring that any new E-Verify mandate does not
become too costly or burdensome for our members. Existing employees have already been
verified under the applicable legal procedures in place when they were hired.

For those same reasons, the Association continues to oppose not allowing verification of only
some workers for good cause. During the 113" Congress, we opposed the original language in
H.R. 1772 that required reverification of the entire workforce, if even one individual was
reverified for good cause. Instead, we support the language reported out of the Judiciary
Committee that allows employers to reverify all individuals employed at the same geographic
location or all individuals employed within the same job category, at the employer’s discretion,
for good cause. This new law should not create additional potential liability for a well-meaning
employer trying to make sure that his workforce is legally authorized to work.

Role of Biometric Documents in E-Verify

One of the main flaws in the current E-Verify system is the uncomplicated and elementary
manner through which an undocumented alien can fool the system through the use of someone
else’s documents. The issues of document fraud and identity theft are exacerbated due to the lack
of reliable and secure documents acceptable under the current E-Verify system.

Documents should be re-tooled and limited so as to provide employers with a clear and
functional way to verify that they are accurate and relate to the prospective employee. There are
two ways by which this can be done, either by issuing a new tamper and counterfeit resistant
work authorization card or by limiting the number of acceptable work authorization documents
to, for example, social security cards, driver’s licenses, passports, and alien registration cards
(green cards).

HR. 1772 follows the latter approach allowing for work towards the development of a voluntary
biometric program available to employers. In addition, with fewer acceptable work authorization
documents, as is the case with H.R. 1772, the issue of identity theft is addressed, helping
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employers be more confident that the documents being presented as part of the verification
process are legitimate.

An E-Verify Check Needs to Have an End Date

The employer needs to be able to rely on the responses to inquiries made of the E-Verify system.
Either a response informs the employer that the employee is authorized and can be hired or
retained, or that the employee cannot be hired or must be discharged. Employers would like to
have the tools to determine in real time, or near real time, the legal status of a prospective
employee or applicant to work.

Unfortunately, all too often mandatory E-Verify proposals create verification timelines that
seemingly go on forever, forcing employers to wait—by some proposed timelines—potentially
up to 6 months for the system to give them a final answer. And, during this time, employers
cannot treat an employee in any way differently than a worker who is fully confirmed and on the
payroll. This means that training, bonuses, work hours, and all other workplace considerations
for a worker in “tentative status” must be the same as for other workers—even though you do not
know if the worker is really, finally, approved.

Obviously, if a new worker is having a bureaucracy and paperwork issue that needs to get
cleared up in the E-Verify system, they should have time to do so. However, for many
employers, it would be extremely challenging to put a lot of resources and training into a worker
for months, only to find out that their status was a final nonconfirmation.

Because of this timeline concern, the Association appreciates that, as we understand it, ten days,
or twenty under special circumstances, after the initial inquiry, there will be a final response for
those that do not come back as work authorized during the initial inquiry. This will help avoid
the costs and disruption that stems from employers having to employ, train, and pay an applicant
prior to receiving final confirmation regarding the applicant’s legal status. Employers cannot
wait months for a final determination of whether they need to terminate an employee.

Liability Standards and Penalties Should be Proportionate

The Association agrees that employers who knowingly employ unauthorized aliens ought to be
prosecuted under the law. In no way do we defend knowing violators of the system. The current
“knowing” legal liability standard, also found in the Legal Workforce Act, is fair and objective
and gives employers some degree of certainty regarding their responsibilities under the law and
should, therefore, be maintained.

Lowering this test to a subjective standard would open the process to different judicial
interpretations as to what an employer is expected to do. Presumptions of guilt without proof of
intent are unwarranted and create a “gotcha” atmosphere that is likely to spend resources on
going after employers who are trying to do the right thing, versus those who are intentionally
evading and gaming the system

We also strongly believe that penalties should not be inflexible, and we would urge you to
incorporate statutory language that allows enforcement agencies to mitigate penalties based on
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size of employer and good faith efforts to comply, rather than tying them to a specific, non-
negotiable, dollar amount.

In order for the E-Verify system to work nationwide, we believe that it needs to operate at least
in part as a partner and tool for employers who are clearing their new employees through the
system. Inflexible penalty structures that do not acknowledge good faith efforts by employers to
utilize the system, and structures that make no effort to recognize the substantive difference
between a high penalties levied on a small versus a large business would be counterproductive to
this goal.

The Government Should Also be Held Accountable for E-Verify

The Association objects to the expansion of antidiscrimination provisions beyond what is found
in current law. Employers should not be put in a “catch 22" position in which attempting to
abide by one law would lead to liability under another one. However, we understand that those
wrongfully harmed by the system should have some mechanism to seek relief.

Thus, we support the Legal Workforce Act provision to allow those wrongfully harmed to seek
relief under the Federal Torts Claims Act (FTCA). The government must be held accountable for
the proper administration of E-Verify. The FTCA provides a fair judicial review process that
would allow workers to seek relief.

An E-Verify Mandate Should Not Mean Additional Costs for Employers

The federal government will need adequate funding to maintain and implement an expansion of
E-Verify. We strongly object to these costs being passed to the employers via fees on inquiries,
or through other mechanisms.

In order for a nationwide and mandatory E-Verify system to truly work, it has to be efficient and
accessible to all U.S. employers who are hiring. Charging fees for every inquiry in the system,
and certainly the subsequent and inevitable increases in those fees, could be a contributing factor
that encourages some employers to find ways around the system.

Additionally, there should not be a mandatory document retention requirement, other than the
form where employers record the authorization code for the employees they hire. Keeping
copies of the official identity and authorization documents that were presented by each employee
at hire in someone’s desk drawer increases the likelihood of identity theft. In this day and age,
where identity theft is such a primary and important concern, we believe that requiring
employers to keep copies of these documents has the potential to create more problems than
solutions.

The Association supports the Legal Workforce Act provision that keeps the requirements as in
current law, where an employer does not need to keep copies of driver licenses, social security
cards, birth certificates, or any other document shown to prove work authorization. The fact that
the information in these documents will now be run through the E-Verify system makes the need
for making copies of these documents unnecessary.

8[Page
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An Expansion of E-Verify Should Not Serve as a Back Door to Expand Employment Laws

The new nationwide, mandatory system needs to be implemented with full acknowledgment that
employers already have to comply with a variety of employment laws. Thus, verifying
employment authorization, not expansion of a Christmas tree wish list of employment
protections, should be the sole emphasis of an E-Verify mandate.

In this regard, it should be emphasized that there are already existing laws governing wage
requirements, pensions, health benefits, the interactions between employers and unions, safety
and health requirements, hiring and firing practices, and discrimination statutes.

The Code of Federal Regulations relating to employment laws alone covers over 5,000 pages of
fine print. And, of course, the labyrinth of formal regulations, often unintelligible to the small
business employer, are just the tip of the iceberg. Thousands of court cases provide an interpretive
overlay to the statutory and regulatory law, and complex treatises provide their own nuances.

The Association is encouraged by the Legal Workforce Act’s emphasis on keeping it simple—a
workable, national E-Verify system, nothing more, nothing less.

Participation Loopholes in the System Should be Closed

Part of a government effort to roll out E-Verify to all employers should be closing loopholes for
unauthorized workers to get into the employment system. The Association is glad that the Legal
Workforce Act, as we understand it, requires state workforce agencies and labor union hiring
halls to clear through E-Verify all workers whom they refer to employers.

For employers who receive workers through any of these venues, finding out that the worker is
unauthorized after they are on the jobsite creates additional problems, in addition to having to go
find another worker. For example, with regard to hiring halls, it may also create problems with
the labor union, depending on contract requirements, which often require an employer to accept
onto the jobsite immediately any worker sent from the hiring hall. If any of these venues are
going to refer workers to employers, they should ensure that those workers are work authorized
before they do so. Without this requirement, these venues become giant loopholes in the system
that can perpetuate an illegal workforce.

LEGALIZATION AND LEGAL IMMIGRATION WILL STILL, BE NEEDED

Finally, while this hearing is on employment verification, we must not forget that other pieces of
our immigration system are also broken. We are committed to working with you on the difficult
task of permanently fixing our nation’s broken immigration laws over the long haul, which needs
to include legalization of a portion of the undocumented workforce and the development of a
workable visa program for legal workers to enter the United States to work in the low-skilled
sectors. Simply changing the E-Verify system will not be enough to fix an immigration system
that has been collapsing for almost thirty years.

At the National Restaurant Association, we cannot forget that foreign born workers are an
essential part of the restaurant industry’s strength—complementing, not substituting, our
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American workforce. In general, historical immigration policies have brought vigor to the U.S.
economy, as immigration creates growth and prosperity for the country as a whole.

Historically, teenagers and young adults made up the bulk of the restaurant industry workforce,
as nearly half of all restaurant industry employees were under the age of 25. Over the last
several decades, this key labor pool steadily declined as a proportion of the total labor force.
According to data from the Bureau of Labor Statistics, the 16- to 24-year-old age group
represented 24 percent of the total U.S. labor force in 1978, its highest level on record.
However, by 2008, 16-to-24-year-olds represented only 14 percent of the labor force, and is
projected to shrink to only 13 percent by 2018.

Predictions about workforce and demographic shifts tell us that the United States will also need
to create a legal channel for employers in the service sectors, such as restaurants, to bring other
than seasonal workers in a legal and orderly fashion. History tells us that when our economy
picks up again, we will need those workers. History also tells us that when no visa system exists
to allow workers to enter legally, workers will come into the U.S. illegally. One of the key ways
we can begin to address that issue is to develop a workable and reasonable visa system to
accommodate those who want to enter the United States legally to work, and who have chosen to
wait their turn outside of the U.S. to do so.

SUMMARY

It would have been easy to ignore the real concerns of the business community with a national E-
Verify mandate and simply pass a law requiring its use. 1t is harder to pass a responsible E-
Verify mandate that accommodates the different needs of the close to eight million employers in
the U.S., which are extremely different in both size and levels of sophistication.

In the National Restaurant Association’s opinion, notwithstanding the few changes and
clarifications needed, the Legal Workforce Act reaches the right balance—a broad federal E-
Verify mandate that is both fast and workable for businesses of every size under practical real
world working conditions. Without the assurances and improvements to the E-Verify system
found in the Legal Workforce Act, it should not be imposed on businesses.

1 want to thank you for seeking our input and urge you to continue to engage the business
community to create a workable E-Verify program for all employers, regardless of location, that
accommodates their different needs. The National Restaurant Association stands ready to
continue assisting in the process of tweaking and, then, moving the Legal Workforce Act
forward.

Thank you again for this opportunity to share the views of the Association, and I look forward to
your questions.
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Mr. GowpY. Thank you, Mr. Amador.
Mr. Conner?

TESTIMONY OF CHARLES F. CONNER, PRESIDENT AND CEO,
NATIONAL COUNCIL OF FARMER COOPERATIVES

Mr. CoNNER. Chairman Gowdy, Congressman Conyers, and
Members of the Subcommittee, thank you for the invitation to tes-
tify today. I am Chuck Conner, president and CEO of the National
Council of Farmer Cooperatives. I am also here on behalf of the Ag-
riculture Workforce Coalition. The AWC brings together nearly 70
organizations representing the diverse needs of farmers and agri-
cultural employees and serves as the unified voice for agriculture
on immigration issues.

While labor situation in agriculture has been a concern for many
years, Mr. Chairman, it has now reached a breaking point. Today,
large segments of American agriculture face a critical lack of work-
ers.

Specific to the topic at hand today, mandatory E-Verify, without
addressing agriculture’s broader labor crisis, would be devastating.
As an industry, we recognize the need for interior enforcement. It
just cannot be decoupled from addressing agriculture’s workforce
concerns.

Despite the employer’s best efforts, many if not most of the agri-
culture workforce does not have proper paperwork authority. Based
on the study conducted by the American Farm Bureau Federation
in 2014, an enforcement-only approach would cause American agri-
culture output to fall by $30 billion to $60 billion. It would decrease
fruit production by 30 percent to 61 percent and vegetable produc-
tion by 15 percent to 31 percent. The livestock sector would also
see losses of up to 27 percent.

American dairy farmers in particular would be impacted by an
enforcement-only approach. For dairy farmers, their harvest comes
twice a day, every single day. The dairy industry with year-round
needs cannot use the current H-2A program as currently inter-
preted. Dairy farmers are left without any legal channel to find
workers, if U.S. workers are simply not available or not interested.

Mr. Chairman, American agriculture’s biggest challenge in the
future is to increase our food output in order to meet the dramatic
rise in food needs for a growing planet. A large decrease in our food
production in the U.S. would have significant humanitarian con-
sequences in the future.

For agriculture, the ideal approach to solving the labor problem
would be to provide a solution for the experienced workforce and
a redesigned guestworker program. This then could be followed by
a phased-in E-Verify program.

Mr. Chairman, I doubt anyone on this Subcommittee would ques-
tion the integrity of America’s law-abiding farmers and ranchers.
The vast, vast majority of American farmers fully comply with the
law. But the paper-based system created by Congress in 1986 is
vulnerable to use of false documents. Employers, including farmers,
are not experts at spotting false documents. So long as a solution
is in place to ensure access to a legal and stable workforce, farmers
would welcome a system that is simple, efficient, effective, and cer-
tain.
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Bills in recent years would have phased-in E-Verify with agri-
culture generally being last in line. These bills recognize agri-
culture’s demographic challenges and its need for foreign labor.

This is a bold thing for us to suggest, Mr. Chairman, but if this
Congress were to pass reform legislation that truly addresses agri-
culture’s workforce challenges, the industry could pursue a phase-
in of E-Verify sooner rather than later.

But in closing, let me just be very clear. The agriculture industry
would be forced to oppose any E-Verify legislation that does not ad-
dress the agriculture workforce crisis. E-Verify legislation without
provisions to address the unique labor needs of agriculture will
drive more of our farmers out of business and move more of our
food production abroad, where there is, indeed, abundant labor. I
have never encountered anyone, a Member of Congress or in the
general public, who believes that would be a positive outcome, Mr.
Chairman.

Thank you for the opportunity to testify today.

[The prepared statement of Mr. Conner follows:]
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STATEMENT OF
CHARLES F. CONNER
ON BEHALF OF THE
NATIONAL COUNCIL OF FARMER COOPERATIVES
AND THE
AGRICULTURE WORKFORCE COALITION
TO THE
SUBCOMMITTEE ON IMMIGRATION & BORDER SECURITY
COMMITTEE ON JUDICIARY
U.S. HOUSE OF REPRESENTATIVES

Chairman Gowdy, Ranking Member Lofgren, and members of the Subcommittee, thank you for
the invitation to testify on H.R. 1772, the Legal Workforce Act.

I am Chuck Conner, President and Chief Executive Officer of the National Council of Farmer
Cooperatives (NCFC). NCFC represents the interests of America’s farmer cooperatives. There
are nearly 3,000 farmer cooperatives across the United States whose members include a
majority of our nation’s more than 2 million farmers.

I am also here on behalf of the Agriculture Workforce Coalition (AWC). The AWC brings
together nearly 70 organizations representing the diverse needs of agricultural employers
across the country. AWC serves as the unified voice of agriculture in the effort to ensure that
America’s farmers, ranchers and growers have access to a stable and secure workforce. The
AWC came together out of the realization that, while America’s farms and ranches are among
the most productive in the world, they are struggling to find enough workers to pick crops or
care for animals. The great success story that is American agriculture is threatened by this
situation, and the AWC has been working to develop an equitable, market-based solution to the
problem.

While the labor situation in agriculture has been a concern for many years, it has now reached a
breaking point. Today, large segments of American agriculture face a critical lack of workers, a
shortage that makes our farms and ranches less competitive and that threatens the abundant,
safe and affordable food supply American consumers enjoy.
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As the House begins considering legislation to mend our broken immigration system, the AWC
is particularly concerned with the impact any enforcement legislation might have on the
current agriculture workforce. While the AWC recognizes the need for interior enforcement, a
mechanism such as mandatory E-verify would have a devastating impact on our industry in the
absence of a legislative solution for agriculture’s labor needs. Immigration enforcement without
a program flexible enough to address the labor needs of fruit, vegetable, dairy and nursery
farms, and ranches, will result in many U.S. farmers and their farm employees losing their
livelihoods and an overall decrease in U.S. agricultural production.

The effect would go far beyond the farm gate. If there is no one available to pick the crops or
milk the cows, industry sectors that operate upstream and downstream of farm production and
harvest will be adversely impacted as well. Studies have shown that each of the nearly two
million hired farm employees, who work in labor intensive agriculture, supports 2 to 3 fulltime
American jobs in the food processing, transportation, farm equipment, marketing, retail and
other sectors. Mandatory E-Verify without workable labor solutions for agriculture puts these
American jobs, and the economies of communities across the country, in jeopardy.

Despite the employers’ best efforts, many if not most, of the agricultural workforce is in the
United States without proper work authority. Based on a farm labor study conducted by the
American Farm Bureau Federation (AFBF) in 2014, the impact of an enforcement-only approach
to immigration that causes agriculture to lose access to its workforce would result in
agricultural output falling by $30 to $60 billion.

Additionally, the AFBF study found an enforcement-only approach would result in a 30-61
percent decrease in domestic fruit production and a 15-31 percent decrease in domestic
vegetable production. The livestock sector would also suffer lost production by as much as 27
percent.

The dairy industry in particular would be impacted by an enforcement-only approach. The dairy
industry is very labor intensive—cows must be milked twice a day, 365 days a year, including
Thanksgiving, Christmas, Easter and the Fourth of July. For dairy farmers, their harvest comes
twice a day, every day. An adequate and skilled workforce is a must to help ensure the well-
being, health and productivity of the cows. And while many others in agriculture can attempt
to utilize the current but dysfunctional H-2A temporary and seasonal guest worker program,
those with dairy and livestock operations cannot utilize this or any other program because of
their year-round, rather than seasonal, need. Thus they are left without any legal channel to
find workers if US workers are simply not available or not interested.

The AFBF study found the ideal approach to resolving the labor problem in agriculture would be
to pair enforcement with an adjustment of status for the experienced workforce and a
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redesigned guest worker program. This is why the AWC has called for legislative reform which
includes both an adjustment for current experienced, unauthorized agricultural workers and a
new market-based visa program that provides both portability and contractual opportunities to
provide access to a legal workforce into the future.

While many suggest Americans should fill these jobs, we know from long experience that these
are jobs that Americans, even during and after the worst of the recent economic downturn,
simply will not do. Agricultural employers continually place advertisements regarding
employment opportunities on their farms. Offered wages are often well above federal and
state minimum wages, and higher than starting wages in some other entry level economic
sectors. Typically, these help wanted ads go unanswered. And if people do respond, they
generally are disenchanted with the job after only a few days. Although many of these jobs
offer wages competitive with non-agricultural occupations, they are physically demanding,
conducted in all seasons and are often seasonal or transitory. Because of the lack of US
workers, many farms have come to rely on a foreign workforce.

Let us be very clear: the vast majority of America’s farmers fully comply with the law at the
time of hire. But the paper-based system created by Congress in 1986 for verifying identity and
work authorization is vulnerable to the use of false documents. Employers, including farmers,
are not experts in spotting false documents. Farmers would welcome a system that is simple,
efficient, effective, and certain, so long as it is paired with a solution to ensure access to a legal
and stable workforce.

The ramifications of a national E-Verify mandate without solutions to ensure reliable access to
labor are very clear. We have ample experience from states such as Alabama and Georgia
where there is not an available domestic labor force for our industry. One Florida citrus
harvester found his workforce dried up after mere discussion of an E-Verify mandate in Florida.
After the State’s employment service was unable to help him, he turned to his local sheriff, who
offered him inmates on work-release. Sixteen inmates made themselves available, but only 8
actually showed up at the farm; 2 finished the first week; none returned for the second week.

These jobs are not for the unskilled; farm work requires experience, stamina and dedication. As
our society has grown older, better educated, and more urban, our native-born seek other jobs
outside the agricultural sector. A farmer cannot survive and compete without a skilled and
dedicated workforce.

An enforcement-only or enforcement without reforming our broader immigration system
approach will have a devastating impact on rural economies across America and even more
concerning, such an approach would create a national food security problem.
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For nearly 20 years our industry has sought reforms to ensure a legal and stable labor solution.
Broad bills in recent years would have phased in E-Verify, with agriculture generally being the
last industry required to comply. There is no other industry with greater workforce
demographic challenges and foreign labor reliance than agriculture. Thisis a bold thing to
suggest, but if this Congress were to pass reform legislation that truly addresses agriculture’s
workforce challenges, the industry could pursue a phase-in of E-Verify sooner rather than later.
Like the old adage goes, “you don’t want to put the cart before the horse.” In this instance,
agricultural labor reform is the horse, E-Verify is the cart, in order for success to follow, the
horse and the cart must be in the proper sequence.

Furthermore, the AWC recommends a phase-in approach to E-verify for agriculture due to
agriculture’s unigque hiring circumstances. A rushed approach could hurt agriculture even with a
fix for our current and future workforce. Agriculture’s unique hiring situations require a
thoughtful evaluation of the application of technology. Hiring often occurs in remote rural
areas with limited internet access. Job offers are often made field side in crews, not with an
individual application process and access to web based programs. Our workforce needs have
very pronounced seasonal peaks and there is often high turnover. Few farms have the luxury of
dedicated human resources staff. Such factors justify allowing additional time for the necessary
technological adjustments to be made before the industry is required to comply with E-verify.

For these reasons, the agricultural industry would be forced to oppose any E-Verify legislation
that does not also address the agricultural workforce crisis. Agriculture needs access to a stable
and legal workforce to continue to produce the most abundant and affordable food in the
world. Without a workforce, our nation’s domestic food supply and up to several million on-
farm and farm-dependent jobs in communities across America are in jeopardy.

In closing, it is imperative that the Committee not pass any E-Verify legislation unless it is
coupled with a program that will provide agriculture with a reliable, legal workforce. The
continued production of labor-intensive agricultural crops and products in the U.S., ranging
from dairy and livestock to fruit and vegetables and tree nuts, cannot be accomplished without
vitally important labor provided by skilled and experienced farm workers. E-Verify legislation
without provisions to address the unique labor needs of agriculture will drive more of our
farmers out of business and move more of our food production abroad where there is
abundant labor.

Thank you again for holding this hearing, and we look forward to working with the
Subcommittee and other members to ensure that the labor needs of agriculture both now and
in the future are addressed. | look forward to responding to your questions.
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Mr. GowDY. Thank you, Mr. Conner.

The Chair will now recognize the gentleman from Virginia, the
Chairman of the full Committee, Mr. Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman.

Let me direct my first question to Mr. Johnson with the Cham-
ber. You mentioned in your statement, and I wonder if you would
elaborate, in recent years, several States and localities have en-
acted their own E-Verify requirements. What is the concern of the
business community if more and more States continue to enact
their own requirements as opposed to the Federal Government en-
acting a nationwide requirement?

Mr. JOHNSON. It is one of practicality and human resource com-
pliance, which is, it is obviously easier to administer and instruct
your H.R. people if you have one standard to tell them they need
to comply with. And if that is the Federal standard, that is the one
they need to be taught toward, as distinguished from multiple
standards across State lines.

Is it possible? Sure. Lots of things are possible. But it is ex-
tremely difficult.

Further, Congressman, it is not just a question of the law on the
books as they are written, because if you have State and localities
enforcing those different laws, that enforcement itself has a dif-
ferent patina on it, which then your compliance people and your
companies have to be trained on. So it is an extremely complex
area, and we think it is simply one that is unworkable.

I do note that, of course, the preemption language in Mr. Smith’s
bill does allow for some State enforcement with regard to when an
employer is not using the Federal E-Verify system, so the language
in there seems to strike a balance.

Mr. GOODLATTE. Enforcement but not having a separate method
by which you verify. In other words, they can participate in en-
forcement but not set up their own

Mr. JoHNSON. Right. Exactly. They cannot set up their own
mechanism.

Mr. GOODLATTE. Let me ask Mr. Amador, you mentioned in your
testimony concerns about some of the requirements in the Senate
bill. The employment eligibility verification process set out in the
Legal Workforce Act, Mr. Smith’s bill, and the last Congress’ Sen-
ate immigration reform bill were quite different. What are some of
the problems with the Senate bill's employment eligibility
verification process?

Mr. AMADOR. I think the Senate version, by the time it was done
with amendments, it became something other than an employment
verification system. It ended up becoming more like a labor law,
employment law, and it created new causes of action, and created
an awkward incentive for undocumented workers to either file
grievances against employers or to be able to stay, once they were
in proceedings, by filing claims. Before they even decided whether
there were bogus claims or not, they would get a visa.

There were a number of other things in the bill. It made it easier
to fine, discrimination provisions and labor provisions. It became
another labor law as opposed to an employment verification bill.

Mr. GOODLATTE. Ms. Blitstein, do you agree that the Legal Work-
force Act adequately restricts the number of documents that can be
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used to prove identity and work authorization in order to help pre-
vent fraud while at the same time allowing enough documents, un-
derstanding that not every person has every document?

Ms. BLITSTEIN. I do believe that the Legal Workforce Act does an
adequate job of restricting those documents. As I mentioned, a lot
of them are—I have been doing this for almost 17 years and some
of them I have never seen. There is kind of a small percentage of
documents that are seen 90 percent of the time. So I think having
more clarity, having a more brief list would be very, very helpful
aild would help streamline the process for the employer and em-
ployee.

Mr. GOODLATTE. Thank you.

Mr. Amador, Mr. Conner expressed some concerns regarding the
safe harbor provision. Can you discuss the current safe harbor pro-
Vleio?n in the Legal Workforce Act and how, as drafted, it is work-
able?

Mr. AMADOR. I must say, I guess you can take any language, and
I have gotten calls from people who think they can make it strong-
er. My view is that I haven’t seen stronger safe harbors in immi-
gration law than the one that is currently in the bill. So could it
be changed? I mean, everything can be changed. But the way I
read it, and the way I continue to read it, I haven’t found anything
that is stronger. We support it, so we don’t want that amended as
it is right now. Thank you.

Mr. GOODLATTE. Got it.

And, Mr. Conner, you support employment verification. You want
to see a legal temporary worker program for agriculture that would
meet the needs of not just seasonal production but also processing
plants and dairies that are year-round. And we have provisions in
this bill, unlike current law and unlike the Senate bill and unlike
other provisions that address more of those concerns than any that
I have seen before, in terms of what I anticipate will follow.

I don’t disagree with you that we are going to have to have a bet-
ter system to determine who is lawfully here in the country and
who is lawfully eligible to accept employment. When we do, it is
going to create a problem in agriculture, and we need to be pre-
pared to address that, so I, certainly, look forward to working with
you on that.

And with that, Mr. Chairman, I yield back.

Mr. GowDY. I thank the gentleman from Virginia.

The Chair will now recognize the Ranking Member from Michi-
gan, Mr. Conyers.

Mr. CoONYERS. Thank you, Chairman Gowdy.

I want to put forward a proposition to you and have everyone
give me their view. I think E-Verify is perfectly okay, but bringing
in an electronic employment verification system to agriculture pre-
sents some unusual problems, and that until we begin to deal with
those first, as Congresswoman Sheila Jackson Lee pointed out, it
is how we go about doing this.

So I am in the position of being for the measure, if we can take
care of some of the problems. It is a cart before the horse type situ-
ation. E-Verify is the cart, and we can’t get there first.

So do you agree with me that there are some big problems? We
talk about the immigration system being broken, et cetera, but do
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you see some difficulties in the agricultural sector that could be a
negative, that would not make E-Verify successful?

What do you think, Mr. Johnson?

Mr. JOHNSON. Yes, it is a conundrum. There is no question about
it.

Mr. CoNYERS. Right.

Mr. JOHNSON. I think the agricultural community or field is the
poster child of this problem. It exists in other industries, but they
clearly would be the most adversely affected with E-Verify being
signed into law by the President. There is a lot of space between
the lip and the cup here, and nothing else either right behind it
or preceding it.

The order of how things proceed in the House is something you
all will have to figure out and the Rules Committee. I should note
that, just for the record, that while we supported the Senate bill,
we never said the House should take up the Senate bill, by the
way. We always thought the House should do its own thing and fig-
ure out how to do it. As a former House staffer, I would never sup-
gollit a Senate bill and say the House should just take up a Senate

ill.

Mr. CoNYERS. Of course not.

Mr. JOHNSON. And I told the Senate staff over there they were
crazy.

But these things are linked, but so far, we are in a period of grid-
lock and not moving on anything, except perhaps border security.
But even that got pulled from the floor.

Mr. CoNYERS. Right.

Let me go to attorney Blitstein and see if she shares the view
that it is the order that we proceed in that is critical and that could
determine, in agriculture, the ultimate success of E-Verify.

Ms. BLITSTEIN. Representative Conyers, I would have to say that
CUPA-HR is not very familiar with the particular issues as related
to the agricultural industry. So we would have to put that under
nillore consideration before we would be able to offer an opinion on
that.

Mr. CoNYERS. All right.

And, Mr. Amador, attorney Amador, you raised some of this
question yourself in your commentary and in your written state-
me1{1}t. Do you see the problem that I am presenting, and is it a fair
one’

Mr. AMADOR. On agriculture, our board, when they decided our
position, we were clear that we did not want any exemptions for
restaurants. We did not touch on the issue of agriculture, and we
think Mr. Conner is in a better position to talk about his industry.

Mr. CoNYERS. Right.

Chuck Conner, you can finish up your observations on this point.

Mr. CONNER. Let me make two points, if I could, Mr. Conyers.
I think you are right. Our problem with E-Verify is kind of twofold.
The first is more fundamental, and that is we know we have a
workforce that constitutes, as you have noted, 50 percent to 70 per-
cent of our hired workforce in agriculture that is not here with
proper paperwork. So to go to an e-verification system, as I have
noted in my testimony, you would be removing large chunks of our
workforce in place that is responsible for providing the food and
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feed for America today. I do not think anybody wants that con-
sequence.

The second one is more specific to agriculture, and that is just
in terms of how you go forward with E-Verify. We do have the
unique needs.

Just an anecdotal point and that is my wife and I both have
farms in Indiana. Not the most remote part of the world, by any
means, but when we go out there, sir, iPhones don’t work. I am
sorry, but they don’t. And there are a lot more remote agricultural
regions in the country that are dependent on this.

There are just a lot of structural issues that may sound good sit-
ting here. But when you get out there in the field and you have
peaches to harvest and the storm is coming and you have 12 hours
to get them down, there are some practical

Mr. CONYERS. In the real world, problems arise.

And I thank you very much. I thank you, Mr. Chairman.

Mr. Gowpy. I thank the gentleman.

The Chair will now recognize the gentleman from the great State
of Texas, Mr. Smith.

Mr. SmiTH. Thank you, Mr. Chairman.

I want to thank the Vice-Chairman of the Subcommittee, Mr.
Labrador, for letting me precede him with questions. Although
coming third when talking about a specific bill usually means that
a lot of your questions have already been asked, and Mr. Goodlatte
did a good job of that a few minutes ago. I have a couple left.

Mr. Johnson, let me address my first question to you. That is,
I know you all have polled your members. How do you respond to
the occasional charge that I think is unsubstantiated that E-Verify
is costly or burdensome? Have you found that to be the case?

Mr. JOHNSON. Well, as I said, the study that is quoted by some
we had our economists go through, and it is amazing, Mr. Smith,
the analysis is in my written testimony about how the people who
put that study together actually carved out from their conclusions
the employers who reported zero costs and they just calculated in
the employers who reported costs. There is also a weird way that
they hired people moving, so the so-called JOLTS study where they
included people as new hires who were really promotions and pro-
motions within a company.

But look, the bottom line, Mr. Smith, is, we have a great policy
committee at the Chamber. I have 200 people on my labor com-
mittee. I have 60 or 70 on my immigration policy subcommittee.
They are from all levels of the economy and companies. Those are
the people I go out and ask. They are out there where the rubber
meets the road, and they are saying we can handle this.

Mr. SMmITH. Okay. Thank you, Mr. Johnson.

Mr. Amador, I know you have lots of members. I meet them on
a regular basis. I am really appreciative of their support.

I should say I thank you all for your support of this legislation,
and for your constructive criticism, Mr. Conner, as well. You have
made some good suggestions.

Mr. Amador, do you find that your members find E-Verify to be
accurate, and to what extent? According to your survey, do they
find E-Verify to be accurate? And why do they like it?
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Mr. AMADOR. Yes. We conducted a survey in 2012. We were able
to crank the numbers by 2013. We introduced it as part of a state-
ment for the record, back in April 2013. The vast majority of the
people that were using it, 80 percent, said they would recommend
it to others.

The ones that did not recommend it, they said that the issues
were initially getting into claiming, but once they were using it, it
was fine. Across all of the demographics, they said, actually 80 per-
cent, that they had 100 percent accuracy.

We allowed for comments in the survey. Again, it was about 800.
The one comment that they said was that we would rather know
earlier whether the person is tentative nonconfirm, because when
they show up to work and they come tentatively nonconfirm, at
least in our industry what happens is they do not show up the next
day when confronted with, hey, you need to go and

Mr. SMITH. You actually anticipated my next question, which is
what is the advantage of knowing prior to someone actually being
hired, and having that E-Verify conducted ahead of time?

Mr. AMADOR. I think it is twofold. There is an advantage to the
employee that they would not have to take time off from work to
go to the Social Security Administration, or wherever they need to
go to fix this problem. And it is an advantage to the employer, be-
cause if there is any problem with the employee that he is not
work-authorized, if they are going to disappear, you rather that
they disappear before they already have a shift and they already
started working.

Mr. SmiTH. Right. Okay. Thank you, Mr. Amador.

Mr. Conner, I understood you to say, and I just want to make
sure this the case, because it will be helpful, that you would sup-
port E-Verify if it was used in conjunction with a new guestworker
program. Is that generally correct?

Mr. CoNNER. That is half of the story, Mr. Smith. In addition to
obviously needing a viable guestworker program, which we cur-
rently do not have with H2-A, we need a solution for our existing
trained workforce that has been estimated to be about 1.2 million
to 1.4 million people who are already working full time on our
farms and ranches.

So our solution is twofold, a guestworker program, a solution for
existing workforce. And with that, we are willing to talk to you,
still acknowledging agriculture has some unique interests, as I
have identified, in an E-Verify program. But we would be willing
to try to resolve those.

Mr. SMITH. As you are aware, in the last Congress, this Com-
mittee did pass and approve a very robust guestworker program.
So I was trying to see, and it sounds like while you may not be
able to commit until you see the details and the language, and I
understand that, but generally speaking, if there was a new
guestworker program, you would understand why we would need
to have E-Verify apply to it.

Mr. CoNNER. Well, again, I do not want to downplay the impor-
tance of a guestworker program. We appreciate your effort to try
to make that program workable. It is very unworkable, provides
less than 7 percent of our labor population in agriculture right
now.
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But for us, again, we have trained people, in some cases, employ-
ees on our farms and ranches who have been there for a very, very
long time, years, if not over 10 years.

Mr. SMITH. I understand all that.

Mr. CONNER. We have to keep those.

Mr. SMITH. Right.

Mr. CONNER. And under the current E-Verify plan, we would lose
those workers.

Mr. SMITH. I see. So you are concerned about the ones who are
working now. If we could address that, then that would clear the
way for you.

Mr. CONNER. Those two points, yes.

Mr. SMITH. Thank you very much, Mr. Conner.

Thank you, Mr. Chairman.

Mr. Gowpy. I thank the gentleman from Texas.

The Chair would now recognize the gentlelady from Texas, Ms.
Jackson Lee.

Ms. JACKSON LEE. Mr. Conner, I don’t know if we can piecemeal
repair some aspects of what you have spoken about, but we all
know that the agriculture industry is tantamount to a major con-
tributor to the economy. But it is also the breadbasket of the
United States, of course, but around the world. So we are con-
cerned and very interested in making sure that we take the right
pathway.

As you well know, although you have been discussed over the
years, agricultural workers, special carveouts in legislation, you
were quite well responded to in a comprehensive approach when
we were talking about comprehensive immigration reform. Do you
remember that?

Mr. CONNER. Yes.

Ms. JACKSON LEE. And you remember that those efforts were
made quite strongly on your behalf?

Mr. CONNER. Yes.

Ms. JACKSON LEE. So I want to just ask the question of where
we are today. Yesterday, we held our first hearing for the House
Judiciary Committee in the 114th Congress. It was interesting to
me that out of all people in the world, the majority asked two peo-
ple from the Center for Immigration Studies to testify.

Earlier this week, a policy analyst from the same Center for Im-
migration Studies wrote an opinion piece in The Hill that charac-
terizes people who employ undocumented workers as lawbreaking
employers who want their illegal labor to get work permits.

I ask unanimous consent to enter that article into the record.

Mr. Gowpy. Without objection.

[The information referred to follows:]
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Ms. JACKSON LEE. Thank you.

To you, Mr. Conner, considering that a large majority of farm-
workers are unauthorized to work, 50 percent to 70 percent, do you
think that the more than 1 million farmers who you represent are
lawbreakers? Is that a fair characterization of the situation they
find themselves in? If you would just take this other and give me
an answer, please.

One thing about that characterization is that it makes the em-
ployers seem greedy, purely self-interested. And as much work as
we have done to improve the quality of life of ag workers, I take
issue with that assessment.

Can you talk a little bit about the work that undocumented farm-
workers do and how farmers think about their workers?

Mr. CoNNER. Well, Congresswoman, thank you for the question.
It is great question.

I will just tell you, I have spent my entire career, 36 years, work-
ing on agricultural policy in this town. I am just passionate about
iche fact that our farmers absolutely want a solution to this prob-
em.

Are they lawbreakers? Absolutely not. They are collecting the
proper paperwork from these workers. They are prohibited from
questioning any information on the paperwork by law, with sharp
penalties if they do. They are proceeding forward and following the
intent of the law.

Now, again, we all acknowledge that paperwork is prone to be
wrong, at times. That is not the fault of the farmer and the people
doing the employing in this case.

Ms. JACKSON LEE. So clearly, you would need some major, if you
will, accommodations for any law that would put more burdens on
farmers.

Let me ask another question. You say that the farm jobs are not
meant for the unskilled. That is my understanding, too. I have
heard that farmworkers must have proper understanding of soil
quality, fertilizers, irrigation, and cultivating techniques. For ex-
ample, they need to know how to prune an apple tree without dam-
aging it, or how to determine which berries are ripe enough to pick,
or oranges, or how to pick a cucumber before it is too large to be
marketable. That looks like a lot of skills that are needed.

Can you provide more information about the necessary skills that
farmworkers must have? Is this a job that anyone can do? And
then follow-up, is that why you support legislative reform that in-
cludes an eventual path to a green card for current experienced,
unauthorized agricultural workers, which is, certainly, a concept of
comprehensive immigration reform, Mr. Conner?

Mr. CONNER. Again, Congresswoman, thanks for the question. It
is good. I will just say that, in our view, these workers are skilled
workers. The work is very, very difficult, sometimes involving very,
very long days, hot sun, working around animals. Working around
animals is not something for the unskilled. You just do not pull
somebody in and throw them amongst dairy animals and expect
safety and proper care of the animals.

These are skilled workers. We pay them accordingly, as is dem-
onstrated by wage rates for average workers that we can submit
for the record, as well.
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Ms. JACKSON LEE. I would appreciate if you would do that.
Thank you for your answer.

I would like to ask Mr. Johnson, if I might, Mr. Johnson, first
of all, I appreciate your accommodation in being interested in this
legislation and offering suggestions. I do recall working very closely
with the Chamber over a number of years on the idea of com-
prehensive immigration reform.

You testified that before being subject to E-Verify, agriculture
employers must have access to a workable program to sponsor law-
ful workers. This bill contains no provisions pertaining to an agri-
cultural visa program, nor does it provide an opportunity for cur-
rent farmworkers to earn legal status. It does, however, require
that all agricultural employers to use E-Verify within 24 months.
If the Legal Workforce Act is not paired with an agricultural visa
reform, and you have heard Mr. Conner, the kind of reform re-
flected in S. 744, H.R. 15, or the old ag job compromise, which I
have been on this Committee long enough to know that plan, will
the Chamber still be in a position to support it, given the
crucialness of those provisions for our agricultural industry?

Mr. GowDY. The gentlelady’s time has expired.

Mr. Johnson, you may answer the question.

Mr. JOHNSON. I think there are several levels in the legislative
process. If E-Verify went to the floor without an ag fix before that
or at the same time, what would our position be? I am not sure.
I think it is incredulous to think that would happen.

But, certainly, I would think, subject to further review at the
Chamber, that before an E-Verify bill went to the President for sig-
nature, the ag issue would have to be solved. The Chamber would
reevaluate its position at that time, if that was not going to occur.

Ms. JACKSON LEE. Thank you for noting the defect of the legisla-
tion and the importance of moving forward on comprehensive im-
migration reform.

Thank you all for your testimony.

I yield back, Mr. Chairman.

Mr. Gowpy. I thank the gentlelady from Texas.

The Chair will now recognize the gentleman from Idaho, the
Vice-Chairman of the Subcommittee, Mr. Labrador.

Mr. LABRADOR. Thank you, Mr. Chairman.

Thank you, Mr. Conner, for being here today. As you know, I
come from an agriculture State. I understand the need that we
have. I do find it, just as a point of interest, that it seems like the
Democrats on this panel have no problem with EPA regulations
when it affects agriculture, have no problem with the Waters of the
U.S. legislation when it affects agriculture. The only time they ever
have a problem with regulation and agriculture is when we are try-
ing to stop the hiring of illegal and undocumented workers.

I just want to put that out there for the record, because all the
other stuff that is affecting your industry, they have absolutely no
concern about it. In fact, they are pushing for that kind of legisla-
tion and that kind of regulation that has an ill and deleterious ef-
fei)ct on your industry. But that is not what you are here to testify
about.

Are you aware that we passed in the 113th Congress a bill out
of this Committee that dealt with your needs in agriculture, that
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dealt with hiring the people who are here undocumented right
now? It added the dairy industry to the H-2 program, and it cre-
a‘ce(z.1 a new system for agriculture to deal with their guestworker
needs.

Mr. CONNER. Congressman, I am assuming you are referring to
the guestworker legislation that was considered. As I noted with
Mr. Smith’s comments as well, we appreciate the effort to improve
the current guestworker program, because it is in great need of im-
provement. It is not used by very many producers out there, par-
ticularly small producers. They do not have H.R. personnel. They
do not have lawyers. They cannot afford them. They cannot navi-
gate the current system. So we appreciate that work.

But it is not close to being the solution to the problem.

Mr. LABRADOR. I understand that you do not think it is close, but
it was a beginning. It was a first step in trying to fix the problem
we have with immigration system, especially with regard to agri-
culture.

Mr. CoONNER. We appreciate the acknowledgment that the
guestworker program is in need of improvement.

Mr. LABRADOR. Okay. And do you realize that not a single Demo-
crat in this Committee voted for that bill?

Mr. CONNER. I was not aware that.

Mr. LABRADOR. Okay. So when I sit here and I listen to the pon-
tification about how we are not willing to do anything with regard
to immigration, I want the people to understand that the Demo-
crats were not willing to work with us on a step-by-step approach.

This is not your industry, but are you aware that we actually
passed in the 112th Congress the STEM visa bill that would have
dealt a lot with the problems that we have with the high-tech im-
migration? Are you aware of that?

Mr. CONNER. Yes, I am aware, sir. Again, I add that we have to
deal with this in its totality, that is guestworkers, that is our——

Mr. LABRADOR. So what you are here to testify is that unless we
do the Senate bill, then it is unacceptable? Is that what you are
saying?

Mr. CONNER. Well, one without the other really doesn’t work for
American agriculture. We do need a complete solution.

Mr. LABRADOR. I agree with you, agree with you a 100 percent
that we need a complete solution.

Mr. Johnson, are you aware that we in the 112th and 113th Con-
gress tried to pass immigration legislation that would have dealt
with the high-tech immigration needs of the United States?

Mr. JOHNSON. Yes, out of this Committee, you did pass that.

Mr. LABRADOR. And actually, out of the 112th Congress, we
passed it out of the House, and the Senate would not even take it
up. And we were told that the President would not accept that leg-
islation, because the President believed that it was either every-
thing or nothing.

I think that is the frustration that I have. I agree with Mr.
Conner that we have to fix entire immigration system. I agree that
agriculture has some needs that are unique to the agricultural in-
dustry. But to sit here and pontificate about how we have not done
anything about immigration is just plain false. It is absolutely
false.
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We have tried to do a step-by-step approach where we have tried
to fix the immigration system, and we have been held hostage by
the President and his party because they are unwilling to work on
a step-by-step approach. All we are doing today, starting with the
E-Verify legislation, is fix one of the problems that we have in the
immigration system.

I think all of you have testified that it improves the current E-
Verify system that I have had some problems with in the past, as
a former immigration practitioner. But I think we need to under-
stand that unless we work together, unless we realize that we have
to do this in a step-by-step way, what we are doing is we are allow-
ing the people on the other side of the aisle to hold this issue hos-
tage.

We have not fixed this problem for 30 years, and we have not
fixed it because it has been an all or nothing approach. In fact, the
President of the United States, when he was a Senator, he prom-
ised the Bush administration that he would support comprehensive
immigration reform. And guess what he did? He went to the Senate
floor and he voted for poison pill amendments that killed the entire
Bush immigration process.

We would have had this problem solved many, many years ago,
if it were not for this President when he was a Senator. He prom-
ised the American people that the first thing he would do as Presi-
dent was to do comprehensive immigration reform, and neither he
nor his party did anything to fix the problem.

So let us just start fixing the problem and let us move on with
the solutions that Americans are craving.

Mr. Gowpy. I thank the gentleman from Idaho.

The Chair would now recognize the gentleman from Puerto Rico,
the former attorney general, Mr. Pierluisi.

Mr. PierLuisl. Thank you. Welcome, all. I am particularly
pleased to see Angelo Amador here. You make me feel proud as a
fellow Puerto Rican-American. That is great.

Mr. Conner, I understand that the council didn’t endorse the ag
guestworker bill in the 113th Congress. Is that right?

Mr. CONNER. I am sorry, which bill, sir?

Mr. PIERLUISI. The guestworker bill that was just referred to by
my colleague Mr. Labrador.

Mr. CONNER. That is correct, sir.

Mr. PierLUISI. The council didn’t endorse that bill?

Mr. CoNNER. We did not endorse that bill because it really rep-
resents only part of the solution that is necessary out there, the big
part of the solution being our existing workforce.

Mr. PIERLUISL. Do you know of any other group of growers or ag
group that supported the bill?

Mr. CONNER. Not that I am aware of.

Mr. PiERLUISI. Thank you.

Mr. Amador, in your written statement, you say that you are
committed to fixing the broken immigration system, which includes
legalization of a portion of the undocumented workforce, and that
simply changing the E-Verify system will not be enough to fix an
immigration system that has been collapsing for almost 30 years.

I agree with you on that point, but can you explain why you
think that changing the E-Verify system itself is not enough to fix
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our immigration system? Why is it important that any fix to our
immigration system include provisions that would allow undocu-
mented people to earn legal status?

Mr. AMADOR. Well, I think one of the bigger issues for us is what
happens moving forward. I know you have heard about the H-2A
program, which is for agriculture. There is no such program avail-
able for low-skilled workers in our industry.

The last time I saw a workable solution for the guestworker pro-
gram, Senator Kennedy was still alive and George W. Bush was
President. We cannot wait that long. We have been waiting, and
we have not seen it from Democrats or Republicans to give us a
guestworker program to be able to move forward.

So what we have decided is, if there are good solutions to dif-
ferent pieces, we are going to support them. I mean, I didn’t hear
from any Democrat calling my office complaining about the fact
that we supported deferred action for childhood arrivals. That is
just one piece. And we said even then, “Well, that is just one piece.
It only takes care of a very small population, children and all that.
For those reasons, we support it.” But E-Verify is another piece.

As more and more of my employers and restaurants are using it,
they are complaining that, “Look, I started using it. I find some-
body. I try to work with this good employee. At the end of the day,
there is a final nonconfirmation. I have to let them go, just to see
them go work across the street at another restaurant that is not
using the program.” That is just unfair competition.

The government is mandating it. We are opposing the way the
President mandated E-Verify for Federal contractors. It does not
have safe harbors. It does not have a number of things.

We are glad that several years ago, then-Chairman Lamar Smith
sat with us and sat with others and said, what are the problems?
So we shouldn’t wait another 20 years to fix one portion of immi-
gration just because no one seems to be in agreement on a
guestworker program right now.

Mr. PIERLUISI. Thank you. In your testimony, you also argue that
employers should be allowed to run potential hires through E-
Verify and make the job offer conditioned on the final verification.
Here is my concern about that. We already know some employers
don’t notify employees when they receive a TNC. Instead, they just
terminate employment, and the employee never has the oppor-
tunity to contest the TNC and demonstrate authorization to work.

If people could be run through E-Verify before starting employ-
ment, isn’t it likely that even more people would never be informed
of a TNC, which could be defective or false? They would simply be
told that the company no longer needs the employee for that job.
Doing this for a person who hasn’t even shown up for work seems
much simpler than doing it for a person who has already joined
your workforce. Couldn’t this kind of prescreening of employees be-
fore the date of hire mean many more U.S. citizens and work-au-
thorized noncitizens will lose job opportunities?

Mr. AMADOR. I think from a practical perspective, the feedback
that we have gotten is you do all of the other background checks,
even drug checks and all these other things you do before the per-
son shows up to work. We are not saying that you prescreen before
an offer is made. An offer has been made and you are being told,
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we are now going to go do this number of things. We are going to
check your references, we are going to a check E-Verify, whatever
it is that you do.

Being able to do all the other things, and we are not saying it
shouldn’t be legal not to inform the worker. You should inform the
worker, number one, that you are going to do an E-Verify check,
and, number two, what comes back. The whole idea is to allow this
employee to fix it before they show up to work.

Mr. PIERLUISI. Thank you so much.

Mr. Gowpy. I thank the gentleman from Puerto Rico.

The Chair would recognize the gentleman from Colorado, former
district attorney, Mr. Buck.

Mr. Buck. Thank you, Mr. Chair.

Ms. Blitstein, I have a quick question for you about the safe har-
bor provisions. During a May 22, 2013, hearing before this Com-
mittee, former ICE Assistant Secretary Julie Myers Wood com-
mented that ICE operates under the assumption that the existence
of a high number of employees who circumvent the system through
identity theft contradicts a company’s argument that it relied in
good faith on its E-Verify confirmation. ICE’s position deprives the
employer of the E-Verify safe harbor under current law, and ex-
poses the company to legal liability for failing to detect and deter
identity theft, notwithstanding its good faith use of E-Verify.

I have heard these stories from many constituents in my district.
I am wondering whether this bill fixes that, whether you are com-
fortable with the safe harbor provisions in this bill that will be in-
troduced soon?

Ms. BLITSTEIN. We are comfortable with the safe harbor provi-
sions. We do think it will further protect employers.

In my personal experience at N.C. State is that we have used the
system to terminate some employees when we have gotten a final
nonconfirmation. Fortunately, we never had those employees come
back to us for any reason. But we were, certainly, relying on the
fact that we were using the system as intended. We got that final
nonconfirmation result and then relied on it to make our employ-
ment decision.

So we do very much feel that the provision in this particular bill
will be more helpful to employers to go about the business of
verifying their workforce, making sure they are not employing peo-
ple without authorization, at a more comfortable level.

Mr. Buck. Great. Thank you.

Mr. Johnson, I have a question for you. The President has under-
mined the immigration system with his executive orders, prosecu-
torial discretion, and his excuse of resource allocation. My question
is, what prevents the President from ignoring this law as he has
so many others?

Mr. JOHNSON. Well, that is an interesting question based on
issues of standing and the natural fact that no matter how restric-
tively this body writes a law, there is always going to be some dis-
cretion written into anything you write.

Look, you have the power of the purse to rein in the President.
Of course, the Speaker has filed a case against the President under
Obamacare.
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Congressman, I am not going to pretend really. At some point,
you can say we don’t trust the President, and do nothing, because
you aren’t going to be able to write a law that doesn’t depend on
some degree of the President exercising his discretion. But if you
take the position, “We don’t trust the President,” well, the follow-
on on that is, “Well, we may as well not do anything in this body.”

Mr. Buck. That is not what I am suggesting at all. I am sug-
gesting there are pieces of this law that require executive action.
There is a computer system that needs to be set up. There are var-
ious activities that need to be engaged in, in good faith. There are
contracts that need to be let to the private sector to upgrade the
system.

My question is, in what way do we know that the President is
going to do these things?

Mr. JOHNSON. The only answer is you can’t write those more re-
strictively probably than they are already written, because they are
very detailed administrative functions. Really, the answer is strong
oversight through this Committee. Of course, you are in the major-
ity now.

Mr. Buck. Would it help if we had timeframes and requirements
that the Administration report back?

Mr. JOHNSON. Administrations, Republican and Democrat, and I
have been in both, often miss deadlines. Occasionally, they meet
them. But the real answer to that is your oversight and calling the
officers up here from the Administrations and saying, “What the
heck is going on? You are in charge of this law, and you are in
charge of the government, why aren’t you meeting these dead-
lines?”

And frankly, you have the blunt instrument of trying to cut their
budget in some ways to send the signal to them, or use Committee
report language, which we often did when I was up on the Hill, to
send a signal to them to get their act together. But there is no real
clean answer to that. Sorry.

Mr. Buck. Okay.

I yield back.

Mr. GowDY. The gentleman from Colorado, before we go to the
gentleman from Texas, we are going to briefly go to the gentleman
from Puerto Rico.

Mr. PiERLUISI. Mr. Chairman, if there is no objection, I would
like to introduce in the record a statement from the American Im-
migration Lawyers Association, as well as a letter from the Amer-
ican Farm Bureau Federation.

Mr. Gowbpy. Without objection.

[The information referred to follows:]
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What is E-Verity? E-Verify is an existing federal web-based program through which U.S.
business can attempt to verify the work authorization status of new hires. Use of E-Verify is
voluntary except where state law requires businesses to use it as well as in certain sectors of
government where its use is mandatory.

iz

The American Immigration Lawyers Association is the national association of immigration
lawyers established to promote justice, advocate for fair and reasonable immigration law and
policy, advance the quality of immigration and nationality low and practice, and enhance the
professional development of its members.
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Mr. PIERLUISI. Thank you.

Mr. Gowpy. I thank the gentleman from Puerto Rico.

The Chair would now recognize the gentleman from Texas, the
former United States Attorney, Mr. Ratcliffe.

Mr. RATCLIFFE. Thank you, Mr. Chairman.

It is no secret that when ICE opens a worksite enforcement mat-
ter, it is usually based on information or intelligence that there is
a workforce of illegal aliens at a particular company. One of things
that a prosecutor wants to find out early in an investigation before
making any charging decisions is whether the employer had knowl-
edge or reason to believe that illegal aliens were, in fact, part of
the company’s workforce.

When I was a prosecutor in such cases, and the employer was
relying solely on the I-9 process, whether an employer was sub-
jected to penalties and fines ultimately hinged on prosecutorial dis-
cretion, namely whether I was persuaded that counterfeit docu-
ments, sometimes for hundreds of employees, could, in fact, be mis-
taken as genuine or authentic by the employer.

That coupled with the fact that I never had a worksite enforce-
ment action against an employer that used E-Verify seems to pro-
vide anecdotal evidence that E-Verify is a great protection for em-
ployers. But again, that is anecdotal, so I want to get some testi-
mony in that regard.

And I want start with you, Ms. Blitstein. In the years, as I un-
derstood your testimony, for 8,000 employees that have gone
through and been subjected to E-Verify, can you talk briefly and
hopefully quantify whether there were instances where E-Verify
did in fact identify I-9 process documents that were false even
though they may have looked valid on their face?

Ms. BLITSTEIN. Yes. Thank you, Mr. Ratcliffe.

I would like to say, at least for N.C. State, we actually probably
at this point, after using the system for 8 years, we have probably
E-Verified about 30,000 employees over the course because usually,
when the semester is underway, when you add in the additional
8,000 students and other workers, then our workforce doubles to
16-plus-thousand during an academic year. So over 8 years, people
come and go, about 30,000.

Off the top my head, I can tell you I can remember very dis-
tinctly two incidents where people presented false green cards. One
of them was actually very good, and the system came back with the
final nonconfirmation. We let the person go. I studied it for a while
and finally was able to see some of the flaws. One of the other fake
green cards was actually rather terrible. So once I got involved at
my level and saw it, I knew right away. But we let E-Verify just
kind of clean up the process there. So we have had those two.

I would have to say that our industry is higher education, so we
probably have smaller rates of people without documentation try-
ing to pass themselves off. We really don’t experience it to the
same degree that I am sure some other industries probably do.

But at this point now we are very reliant on the system after 8
years. We are required by the State. We are going to keep using
it probably indefinitely. But again, the safe harbor idea is very at-
tractive for us.
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And in over 30,000, I can remember those two. There might be
a few others, but I would probably say less than 10 over the 8
years we have been using it where we actually were dealing with
something that might be related to fake or false documents.

Mr. RATCLIFFE. Okay, thank you. And you mentioned safe har-
bor, and I apologize, I know there has been some testimony. I have
gone in and out. But, Ms. Blitstein, you offered a number of rec-
ommendations in your testimony about ways that you believe the
Legal Workforce Act could be improved, but one of them didn’t in-
clude any changes to the safe harbor provisions. Do I take that as
an endorsement of the currents safe harbor provisions?

Ms. BLITSTEIN. That is correct. We did not see any additional
need for improvement, based on what is already in the act.

Mr. RATCLIFFE. Okay, thank you.

Mr. Amador, you already spoke to that issue, so I think I am
clear on that point. I think you called it the strongest language
that you had seen thus far with respect to safe harbor.

Mr. AMADOR. Correct.

Mr. RATCLIFFE. Okay.

What I am not clear is, Mr. Johnson, have you given testimony
with respect to that? And if not, on behalf of many folks associated
with the Chamber, your thoughts on that?

Mr. JOHNSON. Well, look, we have had a lot of experts look at
this language, litigators, before we agreed to it. We think it is solid.
As more and more individuals and experts look at it, there may be
a tweak here and there that we can recommend to the Committee.
But as of right now, we are satisfied with it.

Mr. RATCLIFFE. Terrific. Great.

Thank you, Mr. Chairman. I yield back.

Mr. Gowpy. I thank the gentleman from Texas.

The Chair would now recognize himself.

Mr. Conner, I want to start with you, and I want you to deliver
this message for me, because it is really, really important that this
message be delivered. The secretary of agriculture in South Caro-
lina is a longtime friend of mine named Hugh Weathers, who hap-
pens to be a dairy farmer.

Mr. CONNER. He is a good man.

Mr. Gowpy. He is a good man. He married into the very first
family that helped me when I ran for district attorney, so if any-
body is wondering who to blame, it would be the Gramling family
from South Carolina. They are peach farmers, so I am keenly
aware of agriculture’s interest, and so is our Chairman, who is the
architect and the author of an agricultural bill, which the South
Carolina Farm Bureau endorsed last session.

We necessarily cannot have simultaneous hearings, or at least I
have not figured out how to have simultaneous hearings, so you
have to start with one. But I do not want you, and I would ask you
to take back to the farmers, the fact that we started with E-Verify
in no way, shape, or form means that we are not cognizant of the
issues that the agriculture community faces.

So if you would let them know how much we appreciate them,
and we had to start somewhere. Had we start started with the ag
bill, then other folks would have been critical of us for going in that
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chronology. So if you could help me get that message to your con-
stituency, I would be most grateful to you.

Mr. Johnson, I know the Chairman asked Mr. Amador, but I
want to hear from you as an entity that had overall support for the
Senate immigration bill, but yet had some concerns about their E-
Verify process. What were those concerns, with particularity?

Mr. JOHNSON. Well, the safe harbor language is better in the
House bill. There is a crazy provision in the Senate bill that deals
with the so-called U visa, which is a narrow visa for people who
testify in criminal, very egregious kinds of cases. It was expanded
to cover virtually any kind of workplace complaint, which we
viewed as an incentive really for somebody to come forward and file
a complaint against an employer because the result of that would
be they cannot be deported from the country while that event was
pending.

They, frankly, changed the legal authority of the Office of Special
Counsel over there from enforcing intentional discrimination to in-
tentional plus unintentional discrimination—i.e., disparate impact,
which since I did my graduate paper in that area, I was particu-
larly annoyed by. And they have a whole matrix of sort of appeals
when the tentative nonconfirmation comes back that the employee
could stay on the payroll forever while this mouse trap of appeals
was going forward.

And look, Mr. Chairman, there has to be a balance here, but
there is no perfect answer to a lot of cases. And you have to bal-
ance giving the employee a chance to correct the records, if in fact
there is a mistake, which I think Mr. Smith’s bill does, versus cre-
ating a whole matrix of other requirements and lawsuits, which
our members are not going to just buy into.

I have a treatise on my desk. It is 2,000 pages long, just talking
about what employers must comply with under our few civil rights
law. We have enough litigation. We have enough gold mines for
plaintiff lawyers without creating more.

Mr. GowDY. And correct me if I am wrong, if my memory serves,
U visas would be utilized by victims of domestic violence, hypo-
thetically, in one area so they could come forward and cooperate
with law enforcement and not have any fear of any legal con-
sequence for coming forward. And then that was expanded in the
Senate version to include labor violations.

Mr. JOHNSON. Also workplace disputes.

Mr. Gowpy. Okay.

Ms. Blitstein, your written testimony stated that you had devel-
oped a successful program for handling foreign national scholars
and graduate students who are coming to the U.S. for the first time
and, necessarily, do not have a Social Security number. What is the
process?

Ms. BLITSTEIN. We have developed a system. Especially with our
electronic system now, we are able to do the I-9 without the Social
Security number, because when they first come, they have to wait
about 10 days after ending the U.S. before they are eligible to
apply for a number at the Social Security Administration.

So we still do the electronic I-9. It is kind of pending until they
go to Social Security. When they are able to get their number, they
come back to us. We enter it, and then it gets pushed through to
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E-Verify. And for that process, the E-Verify 3-day timeframe is sus-
pended because there is just practically no way, and Social Security
is not going to turn it around that fast either.

So we have developed that process that we have trained a num-
ber of our decentralized campus users of the E-Verify system on.
It is still not perfect, which is why one of our suggestions was to
allow a little more time, because once the Social Security Adminis-
tration gives the new number to the individual, they give it
straight to them. They do not notify us as the employer when they
have issued them the number. So we still sometimes need to work
with the new employees to make sure they come back to us, pro-
vide us with that number, so we can finish up the process.

So we are still always searching for ways to improve and to make
things even better. But that is our current system.

Mr. GowDY. Thank you. I inadvertently overlooked, I do not
know how, Mr. King, when he was here. I want to apologize to him
and now recognize the gentleman from Iowa for his 5 minutes of
questioning.

Mr. KING. I thank the Chairman for recognizing me and for hold-
ing this hearing. And I thank the witnesses for your testimony.
Having listened to your testimony, a number of questions emerge,
and I would direct my first one to Mr. Johnson.

That would be, there are limitations written in the bill on how
an employer might verify an existing employee. Can you perhaps
explain to this panel why—I will make this assertion. If I am an
employer and I have an employee tell me that he is unlawfully
present in the United States and can’t legally work, but he has
slipped through my bookkeeping system, why should I not be able
to run him through E-Verify and deal with him according to the
law?

Mr. JOHNSON. I think you would be able to deal with him under
this system. If he slips through because of false paper?

Mr. KING. If I suspected an employee of being unlawfully work-
ing for me, why wouldn’t an employer who had the best intentions
of complying with the law, which is what Mr. Conner said his peo-
ple do, why couldn’t that employer just got a E-Verify, run the data
through E-Verify to see if that employee can actually lawfully
work?

Mr. JOHNSON. Well, I think the bill does provide a process by
which, if a tentative nonconfirmation comes back, that the em-
ployee—I think it is right to give the employee a chance before he
is fired to see whether or not the information is wrong when it
comes back.

Mr. KING. I agree.

Mr. JOHNSON. It is only 10 days under the bill, as I recall, and
then the employer can fire the employee.

Mr. KING. Let me suggest we are really not quite on point here,
because the bill has been improved from what it originally was a
couple years ago, in that now the employer has to check everyone
either within a geographic area or within a work category. I sug-
gest that is an unnecessary limitation, although it is an improve-
ment.

So I would move on from that and thank you for your response.
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Also, it has a conditional job offer for an employee, a potential
employee. That is an improvement in the bill.

But I am concerned, then, Mr. Johnson, about the preemption of
the States. My concern has been in the past that if States are pre-
empted from enforcement, and I understand in this now new
version of the bill that they can enforce in parallel with and in mir-
ror to the Federal law, but if States are preempted, and the Fed-
eral Government doesn’t enforce, wasn’t that one of the reasons for
preemption in the first place, that if the Federal Government
doesn’t enforce, then we don’t have to worry about the States doing
that, as was the basis of S.B. 1070?

Mr. JOHNSON. Well, I have the Section 6 language here in front
of me on preemption, and it is quite complicated. I would say that
it still allows the States, even on its most restriction reading, Mr.
King, it allows the States to check whether or not the employer is
complying with Federal E-Verify rules and regulations, and if not,
step in.

I think it is perhaps a little unclear whether or not the State has
power beyond simply—not simply. Removing the license for the
business to operate.

Mr. KiNG. And also to levy fines.

Mr. JOHNSON. And levy fines.

Mr. KING. And retain those fines.

Mr. JOHNSON. And retain them.

So to me, this was a balance that, as I said before, we would
have preferred a broader preemption, but this does allow the States
to have a role. It is obviously a smaller one than after the Supreme
Court’s decision in Whiting.

Mr. KING. Thank you, Mr. Johnson. I appreciate it.

I would like to turn to Mr. Conner. I was interested in the per-
centages that you gave of the different components of agriculture,
in particular, that could be the potential losses, if there was man-
datory E-Verify abruptly without time to adjust to that.

Can you tell us how those numbers, those percentage losses,
were calculated?

Mr. CONNER. Certainly, Congressman King. Those numbers were
the result of the study by the American Farm Bureau Federation
and we would be happy to provide that full study with those re-
sults for the Committee record, if you so choose that.

Mr. KiNG. Could I ask you to do that and ask if the Chair, at
his discretion, might forward that onto the Committee Members,
the Farm Bureau analysis?

Mr. GowpY. Yes, sir.

Mr. KING. I thank the Chairman of the Committee for that.

And you also mentioned that there was as much as a 50 percent
worker rate that would not be in compliance right now. Did I hear
that correctly?

Mr. CONNER. Yes. We have an existing workforce of about 1.2
million to 1.4 million, and the estimates of what that constitutes
is somewhere between 50 percent to 70 percent that we believe
probably would not have proper work authority in this country.

Mr. KING. I am fairly shocked by that, but I would go further
with these questions and just make this concluding statement in-
stead, Mr. Conner. And that is that it appears to me over my work-
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ing life, all of it within sight of cornfields and soybean fields and
agriculture, as you know, that this country has evolved into a high
dependency on illegal labor, particularly in agriculture.

I can replay this through my mind’s eye on what it would look
like today if that were not the case, if these 50 States were islands
unto themselves rather than a continent that allowed for a flow of
labor.

And I would just make this point in conclusion. There are
92,890,000 Americans of working age who are simply not in the
workforce. And to all employers out there, I would suggest that if
you need one, you can find one from that list. Thank you.

Thank you, Mr. Chairman. I yield back.

Mr. Gowpy. I thank the gentleman from Iowa.

In conclusion, I would ask unanimous consent to enter into the
record statements from the Society of Human Resource Manage-
ment and the National Federation of Independent Business.

[The information referred to follows:]
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WRITTEN STATEMENT OF
THE FOOD MANUFACTURERS IMMIGRATION COALITION (FMIC),
COUNCIL I'OR GLOBAL IMMIGRATION, AND

SOCIETY FOR HUMAN RESOURCE MANAGEMENT (SHRM)

BEFORE THE

HOUSLE COMMITTLEL ON JUDICARY

SUBCOMMITTEE ON IMMIGRATION AND BORDER SECURITY

LI'EBRUARY 4, 2015

Mr. Chairman, Ranking Member Lofgren, members ol the Subcommitlee, thank you for the
opportunity for our coalition to submit a statcment for the record as Congress considers the Legal
Workforce Act and ways to create an effective employment verification system to prevent
unauthorized employment. Our coalition represents 1J.S. employers and in-house immigralion and
human resourees professionals in thousands of small to large private and public organizations across
cvery scetor of the American cconomy. Qur coalition shares in the goal of the Subcommittec in
being committed to enacting legislation that provides employers with effective tools to ensure they
are hiring a legal worklorce as eflfeclive worksile enforcement is central (o effors (o secure

America’s borders.

Our collective memberships have direct knowledge and experience on the topic of
cmployment cligibility verification and the problems U.S. employers face with the current system in
the hiring process. As the Subcommittee is aware, the Immigration Reform and Control Act (IRCA)
makes it unlawtul for an employer to knowingly hire or continue to employ someone who is not

authorized 10 work in the Uniled States. Federal law requires employers 10 examine numerous
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documents presented by new hires (o verily identity and work eligibility, and (o attest to that
cxamination on the Form I-9. Furthermore, IRCA contains a prohibition against cmployment

discrimination based on an employee’s national origin and citizenship status.

As 0f 2009, certain federal contractors must use the eligibility verification system, known as
E-Verify, for cmployees hired during a contract and employees assigned to that contract. Other
employers may be required by state or local law to use Li-Verify, and others voluntarily choose to use
the Ii-Verity system. liven if an employer chooses to use the li-Verify system, he or she must still
complete Form I-9 for every newly hired employce. E-Verify, which relies on the Social Sceurity
Administration and Department of 1lomeland Security databases to contirm work authorization,
lacks suflficient securily features (o protect employers [rom persons using lraudulent identities (o
assert authorization to work. As noted above, E-Verify continues to rely on paper documentation

that is susceptible to theft, forgery and alteration, and cannot be verificd for authenticity.

Our coalition members are seeking 1o improve the current process ol employment.
verification by creating a sceure, cfficient and reliable system that will ensure a legal workforee and
help prevent unauthorized employment. We appreciate the many improvements to the current
system proposed in the Legal Workforce Act (LWA), including creating a seamless, entirely
electronic, employment verification system. This step alone is a vast improvement over the current
paper-based, two-part verification system that in practice results in a focus on imposing liabilitics on
employers for paperwork violalions, as opposed to curbing unauthorized employment. However, our
coalition respectfully submits that the LWA Icaves two major problems unsolved: the first, providing
cmployers with a reliable mechanism in the verification system to confirm that the person applying

for a position is actually the person who owns the identity on the documents used to establish identity
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and work status, and second, the lack of protection of employers from liabilities for errors that occur

despite good faith reliance on the outputs of the verification system.

‘The proposed Legal Workforce Act does require the Department of 1lomeland Security (ID11S) to
create al least (wo identity authentication pilot programs, but these pilots will not adequately address
identity theft. First, the pilots arc not acecssible to all cmployers who wish to participate in the
program as D11S selects the employers that are allowed to participate in the program. Second, the
pilots contain limited identity authentication standards and goals which the coalition believes will be
ineffeetive in combatting identity fraud. Third, DHS is given 48 months to develop the pilot, with no
deadline for implementation. Our coalition believes this is too long for employers who face constant
threats from identity thieves Lo have o wail belore a system is available 10 them. Our coalition has

specific proposals to address these coneerns.

Additionally, an effective employment verification system must also include protections for
employers that use the system in accordance with the law bul, due o ailings in the government-run
verification program, inadvertently hirc unauthorized workers. It is unjust to hold cmployers
accountable for relying on incomplete or inaccurate information provided by the federally-run

system.

Unfortunately, under current law, employers who usc E-Verify arc highly vulnerable to
government action if they inadvertently cmploy people who uscd identity fraud to sccure
employment. Although the provisions in the Legal Worklorce Act take meaninglul steps (o address
this issuc through a safc harbor, the bill’s safe harbor provision is ineffeetive, beecause it is
conditioned on Immigration Custom Linforcement (ICLY) interpretation of whether a company relied
in “good laith” on an E -Verily confirmation. However, TCE has historically argued that the

presence ol identily thieves in an employer’s worklorce contradicts an employer’s position that its
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reliance on E-Verily was in good [aith. Given the prevalence and sophistication of identity thefi, this
position renders the safc harbor meaningless, Our coalition has crafted alternative language that

addresses this problem.

11.S. employers wanl (o be part of the solution [or preventing unauthorized immigration to the

United States, but they need a more reliable employment verification system to do it.

Thank you for considering the recommendations of employers, in-house immigration and human
resources professionals to improve and build upon the many important reforms contained in the
Legal Workforce Act. We look forward to continuing to work with the Subcommittee to shape this
legislation 10 assure that employers and legal workers have adequale (ools and protections they

require to help curtail unauthorized employment.

Coalition members include the Council for Global Immigration, National Chicken Council, National
Pork Producers Council, National Turkey Federation, Novth American Meat Institute and Society for

Human Resource Management.
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Mr. GowbnY. This concludes our hearing today.

I do want to thank every one of our witnesses for your expertise,
your collegiality among one another and with the Committee, and
your cordiality with the same. We have all benefited from your ex-
pertise, and we thank you.

Without objection, all Members will have 5 legislative days to
submit additional written questions for the witnesses or additional
materials for the record.

With that, the hearing is adjourned.

[Whereupon, at 11:43 a.m., the Subcommittee was adjourned.]






APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

(127)



128

Material submitted by the Honorable Zoe Lofgren, a Representative in Con-
gress from the State of California, and Ranking Member, Subcommittee
on Immigration and Border Security
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ESTIMATED COST TO THE FEDERAL GOVERNMENT

The estimated budgetary impact of H.R. 1772 is shown in the following table. The costs of
this legislation fall within budget functions 750 (administration of justice) and 800 (general

government).
By Fiscal Year, in Millions of Dollars
2014- 2014~
2014 2015 2016 2017 2018 2019 2020 2021 2022 2023 2018 2023
CTIANGES IN SPENDING SUBJECT TO APPROPRIATION
Costs Lo DIIS
Lstimated Authorization Level 68 88 96 102 105 99 100 102 104 106 459 970
Lstimated Qutlays 64 87 96 102 105 99 100 102 104 106 454 965
Costs to SSA
Fstimated Authorization Tevel 43 47 27 23 22 22 21 22 22 23 162 272
LEstimated Outlays 39 47 29 24 22 22 21 22 22 23 161 271
Caosts to Othor Fodoral Agencies
Estimated Authorization Level 13 3 * * * 0 0 0 0 0 20 20
Estimated Outlays 13 3 * * * 0 0 0 0 0 20 20
Total Changes
Lstimated Authorization Level 126 138 124 126 127 121 121 124 126 129 641 1262
Lstimated Outlays 118 137 125 126 127 121 121 124 126 129 634 1255
CHANGES IN DIRECT SPENDING
Fstimated Budget Authority 10 =777 -1,012 -1.052 -1.090 =929 =960 -988  -1.016  -1.040 -3.921
Fstimated Qutlays 10 =777 -1,012 -1.052 -1.090 =929 =960 -988  -1.016  -1,040 -3,921
CIIANGES IN REVENUES
On-Budget Revenues 1396 3392 4499 4765 5326 5,619 5920 6,227 6546 19094 48732
Oftt-Budget Revenues -2,510 6,097 -8.087 -8.566 -9.578 -10.106 -10.648 -11.202 -11.777 -34.325 -87.637
Total Changes -L11S -2,705 3588 -3.801 -4023 -4252 -4487 -4728 -4975 -5231 -15232 -38.905
NET INCREASE IN TIIE DEFICIT FROM
CHANGES IN DIRECT SPENDING AND RECEIPTS
Impact on Deficit 1,125 1,928 2,576 2,750 2,933 3322 3,527 3,740 3959 4,190 11311 30,050

Notes: DHS = Department of Homcland Scearity; SSA = Social Sceurity Administration;* = less than $500,000.

Positive changes in spending or revenues indicate an inerease, and negative changes in spending or revenues indicate a reduction. Components may

not sum to totals because of rounding.

BASIS OF ESTIMATE

For this estimate, CBO assumes that the bill will be enacted late in 2013, the necessary
amounts will be provided each year, and spending will follow historical patterns for

operating the government’s employment verification system.

2
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Spending Subject to Appropriation

H.R. 1772 would replace the federal government’s existing voluntary system for verifying
the employment eligibility of individuals with a mandatory system. (The existing system is
known as E-Verify and is administered by the Department of Homeland Security—DHS.)
The requirement for employers to use the system would be phased in over several years,
with different deadlines for employers of different sizes. Within 30 months of the bill’s
enactment, all employers would be required to use the system for all employees newly
hired in the United States.

Costs to DHS. Based on information from DHS about the costs to hire new employees and
upgrade computer systems, CBO estimates that it would cost $454 million over the
2014-2018 period to implement the new system. CBO expects that most of the additional
funding would be used to pay for staff, technological components, and overhead to handle
the increased workload. The E-Verify program has received funding of about $100 million
annually m recent years, and the current system handled roughly 20 million cases in 2012.
DHS expects that the caseload under the bill would more than double. Because the current
system has some excess capacity, initial costs to ramp up capacity under the bill would be
reduced by the use of that existing capacity. Estimated costs also include expenses for a
new office to address state and local government issues, programs to prevent fraud
involving social security numbers, and pilot programs to improve identity authentication
and verification of employment eligibility.

Costs to the Social Security Administration (SSA). Based on information from SSA,
CBO estimates that it would cost $161 million over the 2014-2018 period to implement the
new system. CBO estimates that the additional fundimg would be needed for additional
staff to handle the increased fallout rate (the number of individuals who are inmitially not
verified as eligible for employment) under the mandatory system and for additional
technological components.

Costs to Other Federal Agencies. H.R. 1772 would require federal agencies to verify the
employment eligibility of current employees. Federal agencies are now required to verify
the employment eligibility of new employees, but those hired before 2007 were not
required to be verified. Currently, there are just over 4.5 million federal government
employees (including military personnel), and the employment eligibility of about

3.5 million of those employees would need to be verified under H.R. 1772. CBO estimates
that verifying those employees would cost federal agencies about $20 million over
2014-2018 period.

Direct Spending

CBO and JCT estimate that enacting H.R. 1772 would decrease net direct spending by
about $9 billion over the 2014-2023 period.
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Refundable Tax Credits. JCT estimates that enacting H.R. 1772 would reduce outlays for
refundable credits by about $9 billion over the 2014-2023 period. JCT expects that
implementing the proposed system of mandatory verification for employment eligibility
would cause more workers to be paid outside of the tax system. As a result, fewer workers
would claim refundable income tax credits, primarily the child tax credit. (If refundable tax
credits exceed a taxpayer’s other income tax liability, the excess may be refunded to the
taxpayer, with the amount of the refund classified as outlays in the federal budget.)

Compensation for Errors. H.R. 1772 would require employers to fire employees who are
determined to be ineligible for employment by the new verification system. Under the bill,
individuals who lost their employment because of an error in the new system could seek
compensation through the Federal Tort Claims Act (FTCA). (Under FTCA, the federal
government waives its sovereign immunity and consents to being sued in federal courts in
certain cases.)

CBO expects that the size of compensation awards for such errors would primarily stem
from employees’ lost wages. We expect that affected employees would be compensated for
about three months” salary. Payments would probably be higher in the initial years and
decline over the 10-year period. Those amounts would be paid through the government’s
Judgment Fund (which is a permanent, indefinite appropriation for claims and judgments
against the United States). Based on information from SSA about the system’s likely error
rate and data on wages from the Bureau of Labor Statistics and using an average of about
three months of lost wages per successful claim, CBO expects that the Judgment Fund
would pay claims totaling about $70 million over the 2014-2023 period.

Revenues

CBO and JCT estimate that enacting H.R. 1772 would increase on-budget revenues from
income and payroll taxes and civil penalties by about $49 billion over the 2014-2023
period and would decrease off-budget (Social Security payroll tax) revenues by about
$88 billion over that period. Thus, we estimate that the net revenue loss to the unified
budget would total $39 billion over the 10-year period.

Income and Payroll Tax Revenues. Almost all of the total estimated effect on revenues
of H.R. 1772 reflects JCT’s expectation that the mandatory verification of employment
authorization would result in some undocumented workers being paid outside of the tax
system—that is, they would move into the underground economy.

Under current law, some employers withhold income and payroll taxes from the wages of
unauthorized workers and deposit those amounts in the Treasury, where they are classified
as federal revenues. Under H.R. 1772, some employers would decrease those tax
withholdings as some workers move outside of the tax system. A substantial portion of
those estimated revenue reductions—$88 billion over 10 years, JCT estimates—is
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attributed to lower off-budget revenues from Social Security payroll taxes. Those revenue
losses would be partially offset because employers whose workers move outside the tax
system would have fewer wage deductions and therefore higher taxable business profits on
their income-tax returns, boosting their income taxes. On net, JCT estimates that on-budget
revenues would increase by about $49 billion.

Civil Penalties. H.R. 1772 would increase the minimum and maximum civil fines imposed
under current law on employers who violate requirements for verifying the identity and
authority to work of individuals that they hire. As a result of those changes, CBO estimates
that civil penalties, which are recorded in the budget as revenues, would mcrease by about
$0.1 billion over the 2014-2023 period.

PAY-AS-YOU-GO CONSIDERATIONS

The Statutory Pay-As-You-Go Act of 2010 establishes budget-reporting and enforcement
procedures for legislation affecting direct spending or revenues. The net changes in outlays
and revenues that are subject to those pay-as-you-go procedures are shown in the following
table. Only on-budget changes to outlays or revenues are subject to pay-as-you-go
procedures.

CBO Estimate of Pay-As-You-Go Effects for H.R. 1772 as ordered reported by the House Committee on the Judiciary on
June 26, 2013

By Fiscal Year, in Millions of Dollars

2014- 2014-
2014 2015 2016 2017 2018 2019 2020 2021 2022 2023 2018 2023

NET INCREASE OR DECREASE (-) IN THE ON-BUDGET DEFICIT

Statutory Pay-As-You-Go

Tmpact -1.386 -4,169 5511 -5816 -6.132 -6.256 -6.579 -6,908 -7243 -7,587-23,014-537,587
Memorandum:
Changes in Outlays 10 =777 -1,012 -1,052 -1,090 -929  -960 -988 -1,016 -1,040 -3921 -8854
Changes in Revenues 1,396 3,392 4499 4765 5042 5326 5619 5920 6,227 6,546 19,094 48.732
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INTERGOVERNMENTAL AND THE PRIVATE SECTOR IMPACT

H.R. 1772 would impose intergovernmental and private-sector mandates, as defined in
UMRA. The bill would require employers and other entities that hire, recruit, or refer
individuals for employment to verify the employment eligibility of potential employees
and some current employees. In some cases, the same mandate would apply to both public
and private-sector entities; in other cases, only one sector would face the mandate. Because
of the number of public employees that would need to be verified in a short amount of time,
CBO estimates that the aggregate annual cost for those entities would exceed the
intergovernmental threshold ($75 million in 2013) in fiscal year 2014. Many private-sector
entities also would be affected by the bill, and CBO estimates that the aggregate annual
costs of the mandates imposed on those entities would exceed the private-sector threshold
($150 million in 2013) beginning in 2016.

Mandates that Apply to Both Public and Private Entities

Verifying Work Eligibility. The bill would impose intergovernmental and private-sector
mandates on many employers and other entities that hire, recruit, or refer individuals for
employment in the United States by requiring them to participate m the electronic
verification system to confirm the work authorization of those individuals. Some
employers would need to verify all current emnployees as well as future hires, while others
would only be required to verify future hires.

Current Employees. All public and some private employers would be required to confirm,
within six months after the bill is enacted, the work authorization of current employees
who have not been verified under the current employment verification program. Based on
Census data and information from organizations representing state governments, CBO
estimates that about 18 million current public employees would need to be verified. CBO
estimates that the average cost would be about $5 per person and the total cost for public
entities to comply with the inandate would be about $90 million in fiscal year 2014,

Current employees working for private employers that would need to be verified mclude
certain employees who require a federal security clearance. According to the Department
of Homeland Security and the National Infrastructure Advisory Council, employers that
are generally considered part of the critical infrastructure already participate in the current
employment verification program. Many of those employers are likely to employ workers
with a federal security clearance. Future regulations would determine the number of
current employees who would be required to have their work authorization confirmed.
Therefore, the incremental costs of the additional verifications are uncertain but would
probably be small relative to the annual threshold for private-sector mandates.



134

Newly Hired I'mployees. The bill would require all public and private employers to verify
the work eligibility of newly hired employees as well as those whose temporary
employment authorization was expiring. In addition, employers would have to maintain a
record of the verification for such employees for a specific amount of time in a form that
would be available for government mspection. The requirements would begin six months
after the bill is enacted for some employers and would be phased-m over two years for
other employers depending on the number of their employees. Entities that recruit or refer
workers would have to verify job candidates within one year of enactment, and employers
that employ agricultural workers would have to verify new employees within two years of
enactment.

Currently, 20 states require some public entities to verify work eligibility of new hires.
CBO estimates that once all public entities are subject to the verification requirements,
about 2 million public employees that are not currently required by state law to be verified
would need to meet the new requirements each year. We estimate that the average cost for
verifying work eligibility would be about $5 per person, so the cost for public entities to
comply with this mandate would be about $10 million annually.

Based on data from the Bureau of Labor Statistics, CBO expects that for private entities the
number of verifications for newly hired employees and employees requiring repeat
verifications would rise to about 50 million in 2016, Also, based on that data, CBO
estimates that the direct costs to comply with the verification requirement could total
$200 million or more annually from 2016 through 2018 and, thus, would exceed the annual
threshold for private-sector entities in those years.

Mandates Affecting Only State, Local, or Tribal Entities

The bill would preempt state and local laws related to work verification. Although the
preemption would limit the application of state and local laws, it would impose no duty on
state or local governments that would result in siguificant spending or loss of revenues.

Mandates Affecting Only Private-Sector Entities

Under the bill, individuals would be required to provide specific documentation to
establish their identity for use when verifying employment eligibility. The documents
required would include most standard forms of identification including passports,
permanent residence cards, state drivers’ licenses, and military identification cards. CBO
estimates that the cost to comply with that mandate would be relatively small.
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154 million workers without fixing our broken immigration system, the results will be disastrous
for everyone in our nation and for our econormy.

A large percentage of our workforce is without legal status—s5 percent overall and substantially
more in industries such as agriculture, dairy, construction, and meat and poultry processing. In
agriculture, an estimated 50 to 70 percent lack status. It is common sense to address the problem
holistically, by bringing undocumented workers into a revised and expanded legal system so that
companies in industries that are very dependent on undocumented workers—agriculture, for
example—will not face the choice of risking the consequences of non-compliance, closing
altogether or, where possible, moving their operations to other countries.

Whether employers move their workers off the books or offshore, the effect on American workers
and consumers would not be positive. While supporters of mandatory verification legislation
would like to portray the legislation as a solution for unemployment among Americans, the reality
likely will be quite different. American workers either would have to compete in a workforce that
would be largely underground, or they would be put out of a job as their employer moved
operations outside of the U.S. In agriculture, which is very dependent on an undocumented
workforce, for every job lost in farming, three jobs are lost in related support industries. As more
of our agricultural production moved to other countries, we would become more dependent on
imports and spend more money to import our food.

According to the Congressional Budget Office (CBO), the imposition of mandatory E-Verify absent
immigration reform would result iu a loss of more thau $17 billiou iu revenue for the government
over a period of 10 years due to the iucrease iu workers who would be working off the books. In
coutrast, passing broad immigration reform would boost our economy and reduce our deficit. In
2013, the CBO released its “score” of the Senate’s broad immigration reform bill, which showed
uot only that it would reduce the deficit by almost $900 billiou in 20 years but also that it would
increase the gross domestic product 3.3 percent in the first 10 years and 5.4 percent in the next 10
years.

Ag stated above, the National Immigration Forum believes a standalone Legal Workforce Act is
the wrong approach. Our immigration problem is a national problem that deserves a national,
comprehensive approach. Besides the need to account for future flow in our immigration system,
one of the key lessons from the 1986 Immigration Reform and Control Act, which resolved the
status of most undocumented immigrants but failed to provide for adequate future flows of legal
immigrant labor, is that all parts of our complex immigration system are interrelated and must be
dealt with in a cohesive manner. Otherwise we will experience unintended consequences and will
need to revisit the issues again in the future as the failings are made known.

Congress must work to reform the system as a whole, striking the right balance between interior
enforcement and border security, earned legalization and a path to citizenship, needed reforms to
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our current family and employer immigration system and efforts to deal with the current
immigration backlog. Movement to a piecemeal approach can be workable, provided that
Cougress considers a holistic package of reforms on a step-by-step basis. It is our hope that this
Subcommittee will work to advance bills touching on each of these crucial issues.



139

Statement of Joshua Stehlik
Workers’ Rights Attorney, National Immigration Law Center

House Committee on the Judiciary
Subcommittee on Immigration Policy and Border Security

Hearing H.R. ___, the “Legal Workforce Act”
February 4, 2015

The National Immigration Law Center (NILC) is the primary national organization in the
United States exclusively dedicated to defending and advancing the rights of low-income
immigrants. Since its inception in 1979, NILC has earned a national reputation as a leading
expert on the intersection of immigration law and the employment rights of low-income
immigrants. NILC’s extensive knowledge of the complex interplay between immigrants’ legal
status and their rights under U.S. employment and labor laws is an important resource for a wide
range of audiences, including immigrant rights coalitions, faith and community-based
organizations, policymakers, legal aid attorneys, labor unions, government agencies, and the
media.

NILC has analyzed and advocated for improvements to the E-Verify program since it was first
implemented in 1997 as the Basic Pilot program, and has extensive experience assisting
advocates and attorneys in responding to problems with E-Verify as it affects workers—
immigrants and U.S.-born alike.

Overview

The Legal Workforce Act would mandate the use of E-Verify, an ineffective and expensive
employment eligibility verification system that will harm our economy, hurt small business, and
increase unemployment. The Congressional Budget Office (CBO) found that the Legal Workforce
Act, as reported in the 2013 Congress, would increase federal budget deficits by $30 billion and
cost the federal government—and U.S. taxpayers—over $1.2 billion to implement.' In addition to
increasing the deficit, the Legal Workforce Act would cost small business billions in out of pocket
costs, put U.S. citizens’ and work-authorized noncitizens’ jobs at risk, and compound the
discriminatory impacts of the current E-Verity system on Latino and foreign-born workers and on
working women. The bill does nothing to create jobs, but instead will exacerbate the problems
caused by our broken immigration system.

The critical starting point for any mandatory E-Verify proposal is a roadmap to citizenship for the
11 million aspiring Americans in our communities. Mandating E-Verify without creating a legal
labor force will set the program up for failure. Passage of the Legal Workforce Act will cause
employers to move off the books into the underground economy, resulting in staggering losses of
federal, state, and local tax revenues, including drastic reductions in contributions to the Social

! Congressional Budget Office Cost Estimate: H.R. 1772: the Legal Workforce Act (Congressional Budget Office, Dec.
17, 2013), http:/fwww.cbo.gov/sites/default/files/hri772.p4df, p. 1. These costs are calculated over 10 years.
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Security trust fund. Workers will be pushed further in the underground economy, where they are
more vulnerable to exploitation, giving unscrupulous employers a competitive advantage over law-
abiding businesses. And given E-Verify’s error rates and lack of due process protections, the Legal
Workforce Act will require hundreds of thousands of U.S. citizens and work-authorized
immigrants to visit a government office or lose their jobs. Instead of superimposing the E-Verify
program created by the Legal Workforce Act onto a broken immigration system, we need to fix the
system by creating a roadmap to citizenship for the 11 million and ensuring that all workers are
protected.

L E-Verify will federal an rnments billions of dollars in 1 X
nue. and small in illions in f k i
undocumented workers less than half the time.

The reality is that undocumented workers are not going to leave the workforce if the Legal
Workforce Act is enacted. Instead, employers will move undocumented workers off the books,
misclassifying them as independent contractors, and simply avoid running them though any
employment eligibility verification system.? As workers move off the books, much-needed
revenue is drained from federal and state governments’ coffers. The CBO found that the Legal
Workforce Act would increase federal budget deficits by $30 billion and cost the federal
government over $1.2 billion to implement? A significant portion of this lost revenue would be
the result of the increase in the number of employers who pay workers under the table, outside of
the tax system, since, as the CBO noted, under an E-Verity mandate, “[s]Jome employers who
currently withhold income and payroll taxes from the wages of unauthorized workers . . . would
no longer withhold or report such taxes.”® The experience of Arizona, which adopted a
statewide E-Verify mandate in 2008, bears this out, as income tax collection dropped 13 percent
in the first year the law was implemented >

In addition to robbing federal and state governments of revenue, an E-Verity mandate would
threaten the solvency of the Social Security trust fund. When employers move workers into the
underground economy, the trust fund loses those workers’ contributions. The chief actuary of
the Social Security Administration has stated that without undocumented immigrants’
contributions to the trust fund, there would have been a “shortfall of tax revenue to cover
[payouts] starting [in] 2009, or six years earlier than estimated under the 2010 Trustees
Report."® By driving unauthorized workers in the underground economy, an E-Verify mandate
would rob the trust fund of their contributions and threaten the entire system’s solvency.

% See Jim McTague, “The Underground Economy: lllegal Immigrants and Others Working Off the Books Cost the

U.S. Hundreds of Billions of Dollars in Unpaid Taxes,” The Wall Street Journal Class Room Edition, April 2005,
hitp://wsiclassroom.com/archive/05apriecon_underground.htm.

3 Congressional Budget Office Cost Estimate, supra note 1, p. 1.

4 How Changes in Immigration Policy Might Affect the Federal Budget (Congressional Budget Office, Jan. 2015},
https:/{www.cho.gov/sites/defauli/files/chofiles/attachments /42888 -immigration4d. pdf, p. 31.

° Daniel Gonzalez, “lllegal Workers Manage to Skirt Arizona Employer-Sanctions Law: Borrowed |dentities, Cash Pay
Fuel an Underground Economy,” The Arizona Republic, Nov 30, 2008. Although income tax collection dropped by 13
percent, sales taxes dropped at a far smaller rate, leading state economists to conclude that workers weren’t paying
income taxes, but were still earning money to spend —meaning that the underground economy was growing.

¢ Edward Schumatcher-Matos, “How illegal immigrants are helping Social Security,” The Washington Post, Sept. 3,
2010, http://www. washingtonpost.com/wp-dyn/content/articie/2010/09/02/AR2010090202673. himl.
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Mandatory E-Verify would cost business billions as well. Based on 2010 data, if E-Verify was
made mandatory, it would cost 2.7 billion dollars, with America’s small businesses paying 2.6
billion dollars of that cost.” Small businesses have noted that mandatory E-Verify would be a
“direct threat” to businesses and local economies ® Realizing that mandatory E-Verify forces
small businesses “to act as immigration agents,” they have urged Congress to “do better” and
comprehensively reform the immigration system .’

All of these enormous costs occur even as E-Verify has faltered in detecting undocumented
workers. A study commissioned by the Department of Homeland Security (DHS) found that 54
percent of unauthorized workers who were checked by E-Verify were erroneously confirmed as
being work-authorized.!® The Migration Policy Institute estimates that E-Verify erroneously
contirmed 230,000 unauthorized workers as work-authorized in 2009."!

1I. The Legal rkforce A ul it hundr f thousan f itizens’ an.
rk authorized immigrants’ j risk,

The Legal Workforce Act would put hundreds of thousands of currently-employed workers at
risk of losing their jobs. According to the most recent DHS-commissioned study of E-Verify, the
program erroneously issues a tentative nonconfirmation of work authorization (TNC) in 0.3
percent of cases.'> While that may seem like a low rate of error, if the Legal Workforce Act were
to pass, it would mean that a total of approximately 170,000 to 450,000 citizen, Lawful
Permanent Resident, and work-authorized noncitizens would have to either contact a government
agency to attempt to correct their records or face losing their jobs.!* That is the numerical
equivalent of the entire population of Green Bay, Wisconsin (on the low end of the estimated

7 Jason Arvello, “‘Free’ E-Verify May Cost Small Businesses $2.6 Billion: Insight,” Bloomberg, Jan. 28, 2011.

# Letter to Rep. Lamar Smith, Chair, Committee on the Judiciary, U.S. House of Representatives, from Main Street
Alliance, Sept. 14, 2011, http://mainsirestaliiance.org/wp-content/uploads/2011/03/MSA-letter-to-House-judiciary-
Commitiee-on-HR-2885-Sept-14-2011, pdf.

9 1. Kelly Conklin, “E-Verify program would be costly to small businesses,” Houston Chronicle, July 14, 2011,
http:/fwww.chron.com/opinion/outlook/article/E-Verify-program-would-be-costly-to-small-2078257 php.

0 Findings of the Web-Based E-Verify Program Evaluation (Westat Corporation, Dec. 2009},

118 (hereinafter, Westat 2009).

1 Marc Rosenblum, £-Verify: Strengths, Weaknesses, and Propasals far Reform (Migration Policy Institute, Feb. 2011},
htip://www migraticnpolicy.org/research/e-verify-strengths-weaknesses-and-proposals-reform, p. 17, footnote 13.
12 Lvaluation of the Accuracy of E-Verify Findings (Westat Corporation, July 2012),
http:/fwww.uscis.gov/sites/defauit/files/USCIS/Verification/E-Verify/E-

Verify Native Documents/Everify%20Studies/Evaluation%200f%20tha%20Accuracy%200f%2CEVerifySh20Findings.pd
f, pp. X, 23 (hereinafter Westat 2012). Though dated July 2012, this report was not released to the public until July
2013.

13 The Legal Workforce Act would require all employers to use E-Verify on newly hired employees. The Act would also
allow employers to reverify their current workforce using E-Verify. Over the 12 months ending in November 2014,
total U.S. hires equaled 57.6 million. See “Job Openings and Labor Turnover —November 2014,” a Bureau of Labor
Statistics news release, hitp://www. bls.gov/news.release/iolts.nr0.htm. 57.6 million multiplied by 0.3 percent (the
tentative nonconfirmation error rate from Westat 2012) equals 172,800 (about 170,000} workers who would
experience an erroneous tentative nonconfirmation. The Legal Workforce Act allows employers to reverify all
workers, which could result in E-Verify being applied to the entire workforce. As of December 2014, the number of
workers in the U.S. workforce was 147,190,000. See “Table A-1: Employment Status of the Civil Population” (Bureau
of Labor Statistics, U.S. Dept. of Labor, Jan. 8, 2015}, http://www.bls.gov/naws.release/empsit.t01.htm. 147,190,000
multiplied by 0.3 percent is 441,570 (about 450,000} workers who would receive an erroneous tentative
nenconfirmation if E-Verify were used on the entire workforce.
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range), or of Tucson, Arizona (on the high end), facing job loss because of an E-Verify system
13
error.

More startling, the same DHS-commissioned study also examined E-Verify’s final
nonconfirmation of work authorization (FNC) accuracy rate—an estimate of how many of the
final mismatches issued by the system are correctly issued for unauthorized workers. The study
estimated that “6 percent [of FNCs] were inaccurately issued to employment authorized
workers,” meaning that 6 percent of final nonconfirmations of work authorization were issued
to U.S. citizens or work-authorized noncitizens.!* Since employers must terminate workers
who receive an FNC or risk liability under federal immigration law, these erroneously-issued
TNCs likely resulted in job termination of work-authorized employees.

Moreover, workers who receive an erroneous E-Verify determination often have to take unpaid
time off from work to attempt to correct their records—which may require more than one trip to
a government office. A government-commissioned study found that almost half of such
workers lost partial or complete days of work, and 14 percent lost more than two days of work
as a result of their efforts to correct an E-Verify error.

Perhaps most disturbing about these statistics is the fact that workers who experience an
erroneous E-Verify FNC currently have no formal way to contest it and the Legal Workforce
Act provides no meaningful due process for workers who are victims of a program error. In
fact, the Legal Worktforce Act bars workers from bringing any claim under virtually any law—
including laws explicitly designed to provide labor protections—for loss of their job or
violations that occur as a result of an employer’s use of the program. ¢

TII.  The Legal Workforce Act will increase discrimination against Latino and other

foreign-born workers and against women—all of whom are disproportionately
likely to experience an E-Verify error.

The current E-Verify system already contributes to discrimination against Latinos and foreign-
born workers, since Lawful Permanent Residents (LPRs) and other work-authorized noncitizens
receive erroneous E-Verify determinations at much higher rates than US. citizens."” According
to the most recent DHS-commissioned study, the TNC error rate for LPRs is 0.9 percent and for
other noncitizens who are legally authorized to work (e.g. asylees) is 5.4 percent.'® This means
that an LPR is four times more likely to receive an erroneous TNC than a U.S. citizen. For other
noncitizens, this discrepancy is even more pronounced, as a noncitizen legally authorized to work
in the U.S. is over twenty-seven times more likely to receive a TNC than a U.S. citizen. Because
workers who receive a TNC often face negative impacts such as suspension from work or
reduced pay, the heightened TNC error rate for LPRs and other work-authorized noncitizens

1 See hitp://factfinder.census.gov/faces/tableservicesfist/pages/productview.xhimi?sre=hbkmk.

15 Westat 2012, supra note 12, p. X.

16 The only avenue of redress that the bill allows workers who unjustly lose employment because of an E-Verify error
is to sue the federal government under the Federal Tort Claims Act (FTCA) for lost wages. However, this is an empty
remedy, given the procedural hurdles to bringing an FTCA claim, see 28 U.S.C. § 2675, the FTCA’s restrictions on
attorney’s fees, and the limits of the “discretionary function exception” of the FTCA, see 28 U.S.C. § 2680(a).

17 see Westat 2012, supra note 12, p. 24.

18 See Westat 2012, supra note 12, p. 24. By comparison, the TNC error rate for U.S. citizens for the same time period
is 0.2 percent.
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results in discrimination.'”

Similarly, working women are more vulnerable to experiencing an E-Verify error. E-Verify
errors can result from name inconsistencies on various authorizing documents in the E-Verify
system. These name inconsistencies can result from name changes, most commonly because of
marriage or divorce, that are much more likely to affect female workers. Additionally, name
inconsistencies can result from the use of compound surnames or other culturally-specific naming
practices.?’ This can result in E-Verify’s errors having a potentially disparate impact on certain
cultural groups and, in particular, on women from these cultures.

The Legal Workforce Act would expand and compound the discriminatory impacts inherent in
the current E-Verify system. Given that E-Verify error rates already disproportionately impact
Latino and foreign-born workers and working women, the massive expansion of the use of E-
Verity under the Legal Worktorce Act would result in a much higher number of such workers
experiencing an erroneous E-Verify determination and potentially facing a subsequent adverse
employment action and job loss as a result.

Moreover, the Legal Workforce Act would exacerbate the discriminatory impacts of the current
E-Verify system, particularly against Latino and other foreign-born workers, since it allows
employers to condition job offers on verification through E-Verify, Current law allows use of E-
Verify only after a worker is hired precisely because allowing employers to screen workers
before they are actually hired opens the door to the discriminatory application of E-Verify to
selectively screen job applicants and thereby to discriminate against lawfully-present workers
who appear to be foreign-born.

IV.  Policy Recommendations

Passing the Legal Workforce Act without legalizing the status of immigrants in the labor force who
are currently undocumented will not create jobs, but will result in billions of dollars in lost tax
revenue and implementation costs, the loss of jobs for American workers, and poorer working
conditions. Ata minimum, before expansion of E-Verify is considered, the following steps must be
taken:

1) Enact immigration reform that protects workers’ labor and employment rights.

Instead of focusing on ineffective “solutions,” Congress should pass commonsense legislation
that overhauls our nation’s immigration system and provides a roadmap to citizenship for the 11
million aspiring Americans in our communities. Unlike the Legal Workforce Act, which would
decrease contributions to state and federal tax revenue, passage of immigration reform would
provide an estimated $1.5 trillion dollar benefit to the gross domestic product over 10 years in
addition to $66 billion boost in federal tax collection.?!

19 See Westat 2009, supra note 10, pp. 205-206, which documents that nearly 40 percent of workers surveyed
experienced some form of adverse action by their employer as a result of a TNC.

20 Report to the Subcommittee on Social Security, Committee on Ways and Means, U.S. House of Representatives:
Employment Verification: Federal Agencies Hove Taken Steps to Improve E-Verify, but Significant Challenges Remain
(Government Accountability Office, Dec. 2010, GAO-11-146), www.gao.gov/new.items/d11146.pdf, p. 20.

1The Financialist, The Cost of Partisan Politics (Credit Suisse, Feb. 2013), htip:/Avww.thefinancialist.com/the-cost-of-
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2) Ensure that E-Verily is not used to undermine workers’ rights under labor and
employment law.

Too often, workers experience egregious violations of their most basic workplace rights. When
these workers complain about the unlawful treatment, they face retaliation in the form of firing,
suspension, or even physical abuse. Because E-Verify compounds workers’ vulnerability and can
detract from labor law enforcement, the program should explicitly prohibit the use of E-Verify to
undermine workers’ rights under labor and employment law. This prohibition should come with
meaningful penalties.

3) Create a review process that would allow citizens and work authorized individuals to
correct errors in their records and maintain their jobs.

Under the current E-Verify system and the Legal Workforce Act, workers who experience an
erroneous FNC have no formal way to resolve this error, get their job back, or get compensation
for the time they were out a job due to the government’s mistake. USCIS should create a process
to allow U.S. citizens and work-authorized workers to correct TNCs and FNCs easily, remain on
the job while they correct these government errors, and receive compensation for any time they
are out of a job.

4) Prohibit employer misuse of E-Verify.

There continues to be significant employer misuse of E-Verify—including prescreening of
workers and adverse action against workers who receive TNCs. Workers who report
mistreatment should be treated as whistleblowers. We should learn from the failure of employer
sanctions created by the Immigration Reform and Control Act of 1986 (IRCA)? and ensure that
the penalties do not result in employee sanctions, as has been the case under IRCA. As a result
of IRCA, employees who speak up in the face of abusive treatment are often fired or detained
and deported while the employer simply turns around to hire another unauthorized worker
without any penalties.

5) Before any expansion of E-Verify as part of immigration reform, ensure that the
program meels specified requirements regarding database accuracy, low error rates,
privacy, and measurable employer compliance before implementation.

Mandatory E-Verify would represent an enormous increase in utilization of the program, from
only 20 million name checks—by only 7% of employers—in fiscal year 2012 to over 60 million
name checks if applied only to new hires. Moving forward without addressing problems within
the system will result in harm to all workers and businesses. Performance evaluations should
address, at a minimum: wrongful terminations due to system errors, employer compliance with
program rules, and the impact of the system on workers’ privacy. The best way to ensure that
implementation of mandatory E-Verify is accurate is to set standards for system performance
upfront, clear benchmarks that need to be met, and timelines for meeting those metrics. These
metrics should be met before any expansion of E-Verify is implemented.

partisan-politics/.
228 U.S.C. §§ 1324a-1324b.
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Conclusion

E-Verify is a costly, ineffective program that does not prevent employers from hiring
unauthorized workers, but that instead increases our federal deficit, undermines American jobs,
and imposes new burdens on our economy, businesses, and workers. It is time for Congress to
stop focusing on ineffectual worksite enforcement and instead focus on passing commonsense
immigration reform. It is clear that the public is ready for the 11 million Americans at heart to
become Americans on paper, as diverse constituencies are expressing their support for
immigration reform. For example, the AFL-CIO and the Chamber of Commerce support
immigration reform,? as do faith leaders,>* small business owners,? law enforcement,® and
educators.”’ The time has come for Congress to respond to the country’s growing consensus,
and pass commonsense immigration reform.

3 joint Statement of Shored Principles by U.S. Chamber of Commerce President and CEO Thomas J. Donohue &
AFL-CIO President Richard Trumka, February 21, 2013, http://www.aflcio.org/Press-Room/Press-Releases/loint-
Statement-of-Shared-Principles-by-U.S.-Chamber-of-Commerce-President-and-CEQ-Thomas-J.-Donohue-AFL-CIO-
President-Richard-Trumka.

2% 1000 Faith Leaders Call for Immigration Reform, (New America Media, Jan. 23, 2013),
http://newamericamedia.org/2013/01/1000-faith-leaders-call-for-immigration-refarm.phn

Mark Anthony, “Commonsense Immigration Reform Will Boost the Economy, Battle Creek Enquirer, Feb. 22, 2013,
http://www battlecreekenguirer.comfarticle/20130222/0PINIOND2/3022 2002 8/Mark-Anthony-Commaon-sense-
immigration-reform-will-boost-economy.

% Stephanie Czekalinski, “Bibles, Badges, Businesses Call for Immigration Reform,” National Journal, Oec. 2012,

20121204,
YWisconsin Teacher Fights for His Students and Immigration Reform (National Education Association, Feb. 19, 2013),
htto://educationvotes nea.org/2013/02/19/wisconsin-teacher-fights-for-his-students-and-immigration-reform/.
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California Farm Bureau Federation welcomes the opportunity to comment on the subject of the
subcommittee’s February &, 2015 hearing on The Legal Workforce Act (introduced by Chairman
Goodlatte in the 113" Congress as H.R. 1772), legislation to require mandatory universal
electronic verification of the employment eligibility of employees at the time of hire. California
Farm Bureau Federation works to protect family farms and ranches on behalf of more than
30,000 farm families who produce a variety of fruits, nuts, vegetables, livestock, dairy, flowers,
shrubs, and other crops that feed and clothe our nation.

Farm Bureau has consistently opposed the implementation of a mandatory E-Verify Program
prior to the development and successful implementation of an improved, streamlined, and
economically viable agricultural guest worker program. It is imperative that an Agricultural
Worker Visa Program allow for the smooth, orderly travel of temporary immigrant workers to the
United States for jobs in which they are urgently needed, as well as facilitate the safe and
orderly return of these workers to their home country. It is also cntically important to deal in a
practical and humane way with our industry’s current unauthorized farm workforce. Farmers
and ranchers in California and across the nation need a solution that provides a legal workforce
to cultivate and harvest our crops and tend our livestock. Any solution must be economically
practical and recognizes the value of the people who work in agriculture to provide Americans
with products grown in the U.S.

The national agricultural workforce consists of an estimated 1.83 million hired workers.
According to the U.S. Department of Labor's National Agricultural Worker Survey (NAWS), more
than half of agricultural workers are unauthorized. However, that estimate may be too low.
Some experts estimate that 70% or more of hired farm employees responsible for America’s
fruit, vegetable, dairy, livestock, nursery plant, and other production are, in fact, not authorized
to work in the United States. In California alone, we rely on more than 400,000 employees
during peak season. The Agricultural sector is diverse and highly labor intensive, with many
seasonal and highly perishable commodities that require human hands for cultivation and
harvest. Crops like dairy, sheep herding, strawberries, leafy greens, tree fruits, as well as
grapes are cared for and harvested by a labor force that that is predominately foreign born.

Agriculture is a very diverse industry; the needs across sectors and states are similarly diverse
and cannot be addressed through a one-size-fits-all, single-program solution. It is not a problem
confined to agriculture in the northeast, southern Border States or western states. This also is
not just a problem for large farmers. According to U.S. Department of Agriculture, 60% of hired
farm labor is hired by farms with annual sales less than $1 million.

Shortages of Agricultural Workers are Real and Persistent

The Texas AgQriLIFE Extension Service of Texas A&M University found more than three-fourths
of employers surveyed in that state indicated they experienced significant labor shortages in
2006 and 2007. These shortages had already forced Texas farmers to reduce the size and/or
scope of their operations, consider moving their farming operations to another country or going
out of business entirely. The Texas A&M study also reported another worrisome tread: an aging
workforce. The Texas A&M study reported that 28 percent of their workers exceed 45 years of
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age, which is fairly old for field labor employees. Employees 25 years of age and younger
represented only 10 percent of the labor force. "

California Farm Bureau surveyed its members in 2012° and found California agricultural
producers struggling with employee shortages. Over 700 Farm Bureau members responded to
the voluntary survey, which found:

¢ Overall, 81% of respondents said they were experiencing worker shortages;
« Of farmers growing labor-intensive commodities, 71% reported labor shortages.

The expansion of Deferred Act for Childhood Arrivals (DACA) from 2012, and the creation of the
new Deferred Action for Parental Accountability (DAPA) will also introduce a new element of
uncertainty about the future availability of farm labor. DACA and DAPA could potentially give
work eligibility to hundreds of thousands of people who are currently present in the United
States without legal status. How many of these people work in agriculture? How many may
choose to leave seasonal agricultural jobs for more permanent employment? We simply don’t
have answers to these questions, but the impact of DACA and DAPA could result in even more
profound shortages of workers than we currently encounter.

Imposing Mandatory E-verify

In 2011, Congress considered legislation that would make E-Verify mandatory for all employers,
regardless of size or industry, and this committee is considering similar legislation now. These
bills offer no solution to address the unique challenges that a national E-Verify mandate will
create for agriculture. As a result, we must oppose any E-Verify legislation that does not
adequately address the farm workforce shortages a national E-Verify mandate will create. We
are here today because a growing number in Congress are beginning to recognize what we in
agriculture already know. E-Verify without a workable, economical way to ensure a legal
agricultural workforce will be a disaster for American agriculture. E-Verify without a workable
solution will send American agricultural production, and the on-farm and off-farm jobs that go
with it, to other countries.

We need not speculate about what will happen “the day after” if Congress chooses to impose a
national E-Verify mandate. We have ample experience from Alabama and Georgia where there
is not an available domestic labor force for our industry, including prisoners and parolees. One
Florida citrus harvester found his workforce dried up as a result of the mere discussion of an E-
Verify mandate in Florida. After the state’s employment service was unable to help him, he
turned to his local sheriff, who offered him inmates on work-release. Sixteen inmates made
themselves available, but only 8 actually showed up at the farm; 2 finished the week; none
returned for the next week.

' Parr Rosson, Flynn Adcock, Marco Palma, Luis Ribera and Jose Pena, Hired Labor use in the Texas Fruit and Vegetable Industry,
Center for North American Studies, Texas Agrilife Extension Service, 2008)
Walking the Tightrope, California Farmers Struggle with Employee Shortages, (California Farm Bureau Federation, 2012)

California Farm Bureau Federation Subcommittee Immigration and Border Security 2152014



149

A 2014 report commissioned by the American Farm Bureau Federation prepared by World
Agricultural Economic Services (WAEES)® modeled the economic effects of three possible
permutations of immigration reform:

1. Enhanced enforcement, including mandatory use of E-Verify and measures to effectively
reduce or nearly eliminate illegal border crossing;

2. Enhanced enforcement combined with a legal pathway to permit current illegal
immigrants to legalize their status; and,

3. Enhanced enforcement, a pathway to legalization, and a guestworker program for
sectors like agriculture with special labor needs.

WAEES found substantial negative impacts on agriculture should Congress choose to
implement only enhanced enforcement:

¢ 15% to 31% reductions in vegetable production; 30% to 61% reduction in fruit
production;

¢ 30% to 40% reduction in net revenues of fruit and vegetable producers due to lower
production and higher wage costs, particularly wage costs as these producers attempt to
attract more workers with higher wages;

e Adrop in overall farm income of 15% to 29%;

¢ Adrop in farm asset values between 10% and 15%.

It is plain that imposition of an enforcement-only solution that would probably include universal
and mandatory implementation of E-Verify would result in an economic disaster for agriculture.

Experience also shows us there is no realistic prospect of a domestic work force for agriculture.
We in California have learned the hard way that few Americans seek agricultural jobs. In the
late 1990’s, facilitated by the leadership of Sen. Dianne Feinstein, a multi-county welfare-to-
farm-work program was launched in the Central Valley. Regional unemployment rates ranged
from nine to 12 percent; in some localities, unemployment exceeded 20%. State and county
agencies and grower associations collaborated to identify cropping patterns, labor needs,
training, transportation, and other impediments. Out of over 100,000 prospective “welfare to
work” placements, three individuals were successfully placed. In the aftermath of the program,
several employment agencies indicated — in writing — that they would no longer seek to place
the unemployed in seasonal agricultural work. Other examples of this “on-the-ground”
experience include the UFW's “Take Our Jobs” campaign, which placed a total of 9 people in
agricultural jobs, few of whom lasted more than a few days.

These jobs are not for the unskilled, as farm work requires experience, stamina and dedication.
As our society has grown older, better educated, and more urban, our native-born seek other
jobs outside the agricultural sector. A farmer cannot survive and compete without a skilled and
dedicated workforce.

* Patrick O'Brien, John Kruse, Darlene Kruse, Gauging the Farm Sector's Sensitivity to Immigration Reform via Changes in Labor
Costs and Availability, (World Agricultural Economic and Environmental Services, 2014)
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Agriculture needs a timely solution that will work in the real world. A day’s delay harvesting a
perishable crop can result in crop loss, in addition to lost markets. The solution we need must fill
the gap between the legally-authorized workforce and the agricultural needs. It is estimated our
industry today employs between 900,000 to potentially 1.2 million unauthorized workers with
special skills and abilities that we cannot exist without. The daunting reality is that a true
solution must be capable of converting or replacing these workers with legally authorized
workers.

Any solution must address the following:

A workable solution must deal with the industry’s ongoing need for a future workforce.
The overall size of our workforce has been stable for decades. Because much agricultural work
is seasonal, intermittent, and physically demanding, agriculture does not attract a domestic
workforce. Some advocate for improvements to the existing temporary work visa program
intended for agriculture, the H-2A program. The program has long needed an overhaul; the
Department of Labor's new rules that took effect March 15, 2010 have nearly destroyed the
program.

While the program provides only a tiny share of the industry’s workforce, in some sectors and
some regions the program is important for producers who can use it. H-2A reform is a vital
piece of the reform puzzle. However, the program suffers from critical structural, administrative
and operational flaws that make it unlikely the program can scale up to meet the on-going labor
needs in agriculture, - as illustrated by the small number of farm jobs certified for H-2a in some
of the largest farm employment states:

« California relied on the labor of more than 400,000 hired workers in our peak season in
2012. Butin 2012, only 2,871 farm jobs in California were certified for H-2A;

e In 2012, only 4,432 farm jobs were certified for H-2A in Florida; and,

« In 2012 in Texas, only 2,253 farm jobs were certified for H-2a.

Even if H-2A could be substantially improved, reform of that program alone could never
realistically stabilize the farm labor situation. Extensive reform of the program, intensive
education of agricultural employers and expansion of the Department of Labor’s labor
certification program and American consulates abroad would be needed for H-2A to provide a
meaningful percentage of the agricultural labor force. It would be impossible for a program
which admitted 80,000 workers in 2012 to process the much larger numbers agriculture would
require the day after E-Verify became law.

To ensure our industry a future workforce, we need a new program mode] that is more
flexible, scalable, and market-oriented. Such a program can only succeed with greater
cooperation from government at both the state and federal levels. It should include biometric
visas, and incentives for workers to abide by the terms of their visas and return home when the
work is done. The closer a new program comes to replicating the unique labor needs among
employers, crops and locations, the more likely it will succeed at meeting the industry’s needs.
Agricultural and rural organizations should be allowed to file the required paperwork with the
agency on behalf of producers seeking labor. To ensure future programs meet the needs of
agriculture, it would be most appropriate for them to be administered by USDA instead of the
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Department of Labor, which has not had good performance reviews relative to their use of the
H-2A program.

A workable program must also see to the needs of dairy and livestock. Western dairies
and ranches may be larger than their counterparts in other parts of the country, but the problem
of finding a viable, legal workforce is the same, only the scale is different. It is not merely an
issue of raising wages and benefits to attract more domestic workers. The jobs in the dairy
industry typically start at twice the minimum wage, often with additional benefits. Under current
law, dairies and ranches have no “safety net” program to obtain legal workers. The industry
requires work visas that allow workers to stay for longer periods of time without interruption.

Any solution must avoid needless disruptions of the industry and must accommodate
the large, experienced labor force our industry has now. Our industry is dependent upon
an experienced workforce. It has been and will be impossible to find and deport the current
unauthorized farm workforce and replace it with new workers properly authorized under a new
visa program or a combination of a new program and improved H-2A. Any solution must deal
somehow, in a practical and humane way, with current workers. For others, especially long-
tenured and highly-skilled employees and employees with close family members who are U.S.
citizens, options beyond temporary visas are needed. The most important features of a solution
for our industry will be to recognize that many of our workforce want and need the ability to
come to the U.S., work on our farms and ranches, and return to their home country.

The consequences of getting it wrong are very serious. California leads the nation in fruit,
vegetable, dairy, and nursery production, being the largest producer of 60 farm grown food
products. These sectors are high-value agriculture, responsible for farm income and farm-
dependent jobs that sustain communities and economies in California and across the country.
Agriculture’s annual farm-gate value of $40+ billion employs 175,000 Californians every day,
and as many as 450,000 during peak season per year. Across America, several million jobs are
at risk, both on the farm and in farm-dependent businesses that provide goods and services
used by farms or are dependent upon products produced on farms: every single on-farm job in
California creates three additional off-farm jobs. Undoubtedly, denying the agricultural industry a
means of obtaining a legal workforce will jeopardize our nation’s food security, and deprive our
state and nation of an important economic engine.

Impacts to American farmers

Imposing an E-Verify mandate will endanger America’s food supply, grown in America. USDA
statistics show that foreign producers are gaining market share in the U.S. Fruit and vegetable
exports from China have increased 555.6% over 10 years; Mexico has seen a 156% increase in
their share of the U.S. market and Peru has seen a staggering 693% increase. American
producers have responded to this by moving some of their operations out of California and other
parts of the United States, taking jobs and the related economic vitality with them. Indeed, the
United States is well on the road to reliance on food imports, especially in the fruit and
vegetable sectors. According to a 2008 Congressional Research Service report:

Over the last decade, there has been a growing U.S. trade deficit in fresh and
processed fruits and vegetables. Although U.S. fruit and vegetable exports
totaled nearly 59 biflion in 2007, U.S. imports of fruits and vegetables were more
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than $16 billion, resulting in a gap between imports and exports of more than 57
billion. This trade deficit has widened over time — despite the fact that U.S. fruit
and vegetable exports have continued to rise each year — because growth in
imports has greatly outpaced export growth. As a result, the United States has
gone from being a net exporter of fresh and processed fruits and vegetables in
the early 1970s to being a net importer of fruits and vegetables today. (“The U.S.
Trade Situation for Fruit and Vegetable Products”, Renée Johnson, Congressional
Research Service, October 15, 2008)

One might wonder why it matters whether we produce our own food or import our food from
other countries. The United Nations Food and Agriculture Organization (FAQ) recently released
a report on global food inflation. That report had some interesting findings:

The F.A.O. price index, which tracks 55 food commodities for export, rose 3.4
percent in January (2011), hitting its highest level since tracking began in 1990.
Countries not dependent on food imports are less affected by global
volatility. Still, food prices are expected to nise 2 percent to 3 percent in the
United States this year. [Emphasis added]

Imposing an E-Verify mandate without an effective way for farmers and ranchers to obtain a
stable, legal workforce will also run counter to consumers’ growing interest in organic food and
“locally grown” foods. Why? Organic and “locally grown” foods tend to be more labor intensive
with less available mechanization than conventionally grown food. A successful agriculture
industry that can feed America with food grown in America needs all types of producers,
growing all sorts of crops that American consumers want to eat and can afford across a broad
spectrum of our society. In testimony before the Senate Judiciary Committee in October 2011,
Dr. Ronald Knutson, former Director of the Food and Agricultural Policy Center at Texas A&M
University testified:

“The shift in American diet is new, major, and will require increased production
of fruits and vegetables. Farm labor immigration policy will have a major impact
on whether the fruit and vegetables used to improve the health of Americans will
be produced in the United States or in foreign countries. [Initiatives that involve
an even higher level of government regulation will assure that an increased share
of fruit and vegetable production, as well as of other agnicultural products, will be
produced overseas—outsourced.” (Testimony of Dr. Ronald Knutson, Senate
Judiciary Committee, October 4, 2011)

Finally, a 2006 USDA report on the fruit and vegetable sector underscored the importance of
immigration reform to the continued economic vitality of American agriculture and the
contributions it makes to the economy as a whole. Though the report was narrow in its focus,
the implications are equally true for other agricultural sectors including dairy, nursery and
greenhouse, and even ranching.
The U.S. fruit and vegetable sector is at a crossroads. As an increasingly
important component of U.S. agriculture, with nearly a third of U.S. crop cash
receipts and a fifth of U.S. agrcultural exports, the industry is becoming
recognized by policymakers as pivotal to the health and well-being of consumers
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and to the economy of rural America. The vanous challenges facing the sector
come from both domestic and international trade arenas. Key issues include
labor cost and availability (including immigration reform and access to an
affordable labor pool), strategies to enhance domestic demand, increased
access and competition in foreign markets, and environmental issues.
Confronting these challenges is vital for the U.S. fruit and vegetable industry to
continue into the future as a healthy and vibrant sector of the U.S. economy.
USDA “Fruit and Vegetable Backgrounder” (Electronic Qutlook Report from the
Economic Research Service, Gary Lucier, Susan Pollack, Mir Ali, and Agnes
Perez, April, 2006).

Conclusion

In conclusion, California Farm Bureau urges you to remember that the farmers and ranchers
who produce your food need a workable means of hiring the people required to do the work.
We need a solution that is economically practical, one that recognizes the impact of our past
inability to resolve this problem by resolving the problem in a humane way that recognizes the
humanity and value of the people who work for us, and our families.
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Agricultural Workers Survey (“NAWS?”), the average total individual income of farmworkers is
$15,000-$17,499. 2 The average farmworker family’s total income is $17,500- $19,999. The federal
poverty level for a family of 3 is $19,790. Twenty-five percent of all farmworkers surveyed in 2011-
12 had a family income below the federal poverty line.

Such poor conditions and discriminatory laws have resulted in substantial employee tumover. In the
absence of an immigration system that functions sensibly to control our borders and to provide
immigration visas when workers are needed, most of the newly hired farmworkers have been
undocumented. Still, estimates indicate that there are at between 720,000-1,200,000 legally authorized
U.S. workers in the agricultural labor force.® The sensible, rational and moral solutions to stabilize the
farm labor force include ending discrimination in labor laws, improving wages and working conditions
for farmworkers, and establishing a program to allow undocumented farmworkers to eam legal
immigration status.

While the President’s deferred action program will potentially benefit hundreds of thousands of
farmworkers, many other farmworkers will remain without work authorization and vulnerable to
abuse. Mandatory e-verify would cause further harm in a workforce that already experiences high
turn-over and poor wages and working conditions. Instead of further destabilization of our farm labor
force, immigration reform that values our nation’s workers is needed.

In the past, some members of Congress have responded to E-Verity by proposing changes to the H-2A
agricultural guestworker program to weaken worker protections and “streamline” the program by
removing government oversight. These efforts have repeatedly failed due to a recognition that one-
sided exploitative guestworker reform is not a solution to agriculture’s needs and not an approach
reflecting our nation’s values. Rep. Goodlatte’s “Agricultural Guestworker Act” is one such proposal.
The bill would create one of the worst agricultural guestworker programs in decades. Instead of
providing the comprehensive immigration solution this nation desperately needs and wants, this bill
represents a flawed piecemeal approach to convert an entire industry, from the fields to the processing
plants, to an army of guestworkers with essentially no rights and no ability to become members of our
society.

The terms of Rep. Goodlatte’s proposed agricultural guestworker program would deprive U.S. citizens
and lawful permanent residents of job opportunities, lower farmworkers already poor wages, and
allow exploitative conditions for hundreds of thousands of new guestworkers. The legislation offers
workers fewer protections than the notoriously abusive bracero program. By slashing virtually all of
the protections in the current exploitative H-2A program, abuses in the new program will be amplified
as the new guestworkers will be even more vulnerable to exploitation and will have extremely limited
access to judicial relief and legal assistance. US workers who are not displaced will face huge wage
cuts and other reductions in working conditions due to lack of protections for US workers and
temporary workers. Finally, the bill lacks an opportunity for the hundreds of thousands of current
experienced undocumented farmworkers to earn a green card or citizenship. The only option for
current undocumented farmworkers would be to self-deport and apply to become temporary workers
in the new guestworker program: however, they would then be required to leave the country after their

2 The average does nol include individuals who had no income for the vear being surveyed. This figure includes income
that some farmworkers carn from jobs outside agriculturc.
* Estimations bascd on a range of 30% - 50% US workers of a total labor force of 2.4 million farmworkers.
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job or their visa ends, with no chance to become a member of the society they help to feed. The bill
would tear families apart as it fails to provide any opportunity for the farmworkers’ spouses and

children to obtain immigration status. Consequently, many farmworkers would not come forward to
apply for the program, and as a result, the bill would fail to meet the needs of the farm labor system.

We hope that there will not be efforts this Congress to repeat those same mistakes of the past. We
already have an agricultural guestworker program available to employers, the H-2A program, and its
provisions do not need to be expanded because — unlike most other visa programs — it has no limit on
the number of guestworkers that may be brought in annually. As detailed in our report, No Way to
Treat a Guest: Why the H-2A Agricultural Visa Program Iails U.S. and 1'oreign Workers, the H-2A
program, despite its labor protections, is fundamentally flawed and rife with abuses that harm U.S. and
foreign workers.* Certainly it should not be made any worse by reducing government oversight,
lowering wage rates and removing labor protections, as Rep. Goodlatte’s bill would do. Moreover, it
makes no sense to bring in hundreds of thousands of new guestworkers — under either the H-2A
program or a new guestworker program —when there are already over a million undocumented
farmworkers, in addition to citizens and documented immigrants, performing agricultural work
productively and contributing to their communities. More importantly, large-scale guestworker
programs are anathema to American values of freedom and democracy. A practical, meaningful, fair
solution to our broken immigration system has to include an opportunity for our current workforce to
earn immigration status. Neither mandatory E-Verify nor easy access to cheap expanded guestworker
programs, nor any combination of the two, will solve the current challenge in the agricultural labor
market: that a majority of the workforce is undocumented.

Tnstead of pursuing this misguided expansion of E-Verify, Congress should pass comprehensive
immigration reform that includes an opportunity for undocumented farmworkers, their family
members and the rest of the 11 million to obtain permanent immigration status and an opportunity for
citizenship. Immigrant farmworkers and other aspiring Americans deserve to be treated with respect
and should be given the opportunity to earn immigration status and citizenship. Demands by some
employer groups for exploitative guestworker programs should be rejected. Congress should pass
immigration legislation that honors our history as a nation of immigrants.

* Farmworker Juslice, No Way to Treat a Guest: Why the 11-24 Agricultural Visa Program Fails U.S. and Foreign
Workers, September 201 1. Available at hitp:/farnoworkerjustice.org/inages/stones/cBook/pages/fwi.pdf. We ask that this
report be included in the record of this hearing.
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U.S. businesses to use Li-Verity, an internet-based employer verification program, including small

businesses with as few as one employee.

F-Verity was created in 1997 and 1s implemented by the Department of TTomeland Security (DTTS)
in conjunction with the Social Security Administration. Usc of Li-Verify for new hires is required for
federal agencics; and some states have also passed legislation that requires 1i-Verify for new hires.
However, for all other U.S. employers, Ti-Verify is voluntary. While program participation continues

to increase, very tew of the approximately 7 million U.S. employers are currently enrolled.

Impact of Mandatory Expansion of E-Verify

If -V

and non-citizen workers alike. Due to errors in To-

y were required for every U.S. business, it would have a tremendous impact on U.S. citizen

Ferity, lawtul workers were wrongfully fired from
their jobs. Although these error rates have decreased since the program tirst began, the number of
erroneous firings would be compounded if all businesses in the United States were required to use
Li-Verify.

E-Verify is Also Problematic for Refugees and Asylees
F-Verity expansion would also create obstacles for lawtul migrants including those who have been
given protection in the United States, such as refugees and migrants granted asylum in the United
States (asylees). Federal government data reveals a number of cases of refugees and asylees whosc
employment was terminated, suspended or was delayed because of problems with Ti-Verity. Tor
example:?

*  DHSissued a Somali refugee in Nebraska an employment authorization card that listed an
incorrect birth date. When the refugee was hired by an employer who uses L-Verity, the system
could not confirm the worker’s eligibility. The refugee contested the notice. However, the
employer did not provide the refugee with the proper way to resolve the issue. Because the
refugee did not know how to contact the correct DHS office and, thus, did not contact DHS in
a timely way, the refugee’s job was terminated.

*  When a Burmese refugee in ‘T'exas was hired, his employer incorrectly entered his date of birth.

Therefore, when the employer tried to confirm the refugee’s work eligibility, the To-Verify

ucd a tentative non-confirmation. The employer then incorrectly suspended the
employece until they could resolve the dssue. 'L'o make matters worse, the employer did not
provide the refugee with the proper letter and contact information to follow up with DHS.

= TIn Tennessee, an asylee from Guinca was hired by a trucking company. However, the company

tem indicated that it could not confirm the as

incorreetly listed his information and the lex

s

work authorization. The employer then did not provide him with information about how to

resolve the issue,

2 htty/weewsjustice.gov/ori/about/oss/hum/telephoneinterventions/ti_e-veriiv.pha




159

Although all three of these individuals were ultimately able to regain their jobs, they all faced unduc
harm, lost wages, and had to take additional steps to fix errors made by the federal government or

their employers. These cases underscore the challenges that national expansion of Ti-Verify would

likely create for thousands of U.S. citizens and work authorized non-citizens.

Mandatory Employer Verification Must be Accompanied by Other Reforms
The United States needs a functional employment veritication system to ensure U.S. employers hire
legal workers, to identity unscrupulous employers and to protect all workers. However, while the
government should continue to improve employer verification programs to reduce their impact on
U.S. citizen and legal workers, policymakers must keep in mind that there are more than 11 million
undocumented migrants in the country who are important members of our familics, communitics

and congregations and who have important economic ties to the country.

The success of a mandatory employment verification program will depend on full participation by
both U.S. employers and workers. However, this legislation would drive undocumented workers off
the books and result in the likely growth of a large underground economy, not to mention force

undocumented community members even further into a shadowed existence.

"I'o cosure full participation in a national cmployer verification system, Congress must fix the broken
U.S. immigration system by including a roadmap to carned legal status for undocumented workers,
protecting families and workers, and ensuring the humane enforcement of immigration laws.
Congress and the Administration must pursue smart policies that protect and create jobs and

identify new ways to leverage the contributions of all workers in the United States.
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