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MODERNIZING THE NATIONAL PARK SERVICE
CONCESSION PROGRAM

Thursday, July 23, 2015

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON INTERIOR,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, D.C.

The subcommittee met, pursuant to call, at 9:07 a.m., in Room
2154, Rayburn House Office Building, Hon. Cynthia M. Lummis
[chairwoman of the subcommittee] presiding.

Present: Representatives Lummis, Gosar, Buck, Palmer, and
Lawrence.

Also Present: Representative Norton.

g/Irs. LummMis. The Subcommittee on the Interior will come to
order.

Without objection, the chair is authorized to declare a recess at
any time.

Well, good morning. We are so happy to have you. This hearing
is going to be forward-looking and informative and interesting, and
I am pleased you are here.

The Subcommittee on the Interior today will be examining the
concession program at the National Park Service. As we approach
next year’s 100th anniversary of the National Park Service, we are
in an ideal position to look at how this agency, which is custodian
of our greatest natural resources, is functioning.

Stephen Mather, the first Director of the National Park Service,
once said, “Scenery is a hollow enjoyment to the tourist who sets
out in the morning after an indigestible breakfast and a fitful
night’s sleep on an impossible bed.” That sounds like that state-
ment was made after personal experience. Director Mather’s senti-
ment, though, is spot-on. For the vast majority of Americans to
enjoy these majestic attractions that belong to them, they need food
and lodging and other amenities.

The Park Service has a long history of working with private com-
panies to make sure that visitors receive the concession services
they need. In fact, concessionaires have provided these services and
promoted the parks since Yellowstone National Park in my home
State of Wyoming was designated the Nation’s first national park,
back in 1872.

Oddly, though, in our parks, visitation is stagnating. National
park attendance has not significantly increased over the last 25
years—this is nationwide rather than a park-by-park basis—de-
spite a national population increase of over 30 percent, a spike in
international visitors, and the addition of dozens of new park units.
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Currently, the typical park visitor is a baby-boomer. Millennials
and younger visitors are not coming to the parks in the numbers
that we expected. Much of this can be traced to the increase in
competition from other tourism opportunities and the Park Serv-
ice’s failure, perhaps, to keep up with the changing tastes of new
generations.

Concessioners can serve a pivotal role in reversing this. Our na-
tional parks and their concessioners must keep up with changing
times. Younger visitors and contemporary families want access to
tech amenities, such as Internet access and WiFi. They want com-
fortable and modern places to stay.

Concessioners want to provide these services, and we, both in
Congress and at the National Park Service, need to make sure that
they are able to offer these things. More visitors using more serv-
ices results in more money for concessioners and more money for
the National Park Service.

Today, we will be receiving testimony from three concessioners
about ways that we can update and modernize the park visiting ex-
perience. In addition to these witnesses present, we also have re-
ceived written testimony from half a dozen other concessioners,
representing park operations from all over the country.

Now, the issues that were brought up include, first of all, the
complexity of the Park Service bid applications. For example, the
recently considered Denali National Park prospectus was 1,629
pages long. I mean, that is how long legislation is around here that
affects 20 percent of our economy, that is just sweepingly game-
changing. One small single park concession company spent over
2,500 company management hours and more than $90,000 pre-
paring their application.

Expanding the operating season is another issue that was identi-
fied. In some cases, lodging, such as camp grounds, is very popular
at certain parks and actually sells out. Though these parks are
open year-round, their concessions operations are seasonal. Grand
Canyon National Park, for example, is affected by this cir-
cumstance.

Another is a lack of a rating system. The Park Service does not
employ any way in which to recognize excellence among its conces-
sioners. California, for instance, uses an awards bonus point sys-
tem in State park bid submittals for achieving extraordinary rat-
ings 3 years in a row. Perhaps a good model for us to look at.

There are many other ways we can modernize the National Park
concession system, and I hope we can talk about many of these
today. I very much look forward to the hearing, and I want to hear
suggestions on your ideas for improving National Park Service con-
cession services and visitor experiences.

We are very fortunate also today to have Ms. Lena McDowall,
the Chief Financial Officer for the National Park Service, with us
here this morning.

Welcome. We thank you and all of our witnesses for taking the
time to appear.

I now recognize Mrs. Lawrence, ranking member of the Sub-
committee on the Interior, for her opening statement.
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Mrs. LAWRENCE. Good morning. I thank all the witnesses who
are here. And, Madam Chair, I really thank you for holding this
important hearing.

I appreciate the National Park Service’s protection and care of
our Nation’s cherished natural and cultural resources and for the
important educational or recreational opportunities that they pro-
vide for all Americans. As the Park Service prepares for its centen-
nial celebration in 2016, we must ensure that the very best services
are provided for the 280 million visitors that our national parks at-
tract each year.

Vendors play a key role in providing visitor services. They offer
a wide range of recreational and retail services, while helping to
generate more than $1.2 billion annually in revenue for the Federal
Government. Vendors also employ—and this is an important key—
more than 25,000 workers and are major drivers in the growth of
communities that surround parks.

I understand that the public is demanding more recreational and
cultural opportunities during their visits to the national parks. I
also understand the vendors are ready, willing, and able to provide
these additional visitor services, but they have encountered some
barriers.

Today we will examine some of the challenges faced by the Na-
tional Park Service and vendors in providing the best visitor expe-
rience to our parks. These challenges include a rigid contracting
process, contracts which create negative cash flow for vendors, and
the Park Service’s failure to meet public demand for more services.

Although the Park Service has made great improvements in its
contracting processes in recent years, more work is needed and
more work should be done. We can always work to improve the
contracting process, with greater cooperation between the govern-
ment and the industry. And I look forward to hearing from our wit-
nesses here today as we explore possible solutions that can drive
progress on this issue and help create a memorable centennial cele-
bration that all Americans can take pride in and enjoy.

I yield back my time, Madam Chair.

Mrs. LumMis. I thank the ranking member.

And the chair notes the presence of the gentlelady of the District
of Columbia. Thank you for your interest. We welcome you to par-
ticipate in today’s hearing. Some of our most notable and recogniz-
able National Park Service properties are right here under your
nose, and we appreciate your stewardship and fine work on their
behalf.

Ms. NORTON. Thank you.

Mrs. LumMis. Thank you.

I will hold the record open for 5 legislative days for any member
who would like to submit a written statement.

Mrs. Lummis. We will now recognize our panel of witnesses.

First of all, once again, I am very pleased to welcome Ms. Lena
McDowall, Chief Financial Officer of the National Park Service at
the U.S. Department of the Interior; Mr. Terry MacRae, chairman
and chief executive officer of Hornblower Tours; and Mr. Alex
Klein, vice president and general manager of the Grand Teton
Lodge Company and Flagg Ranch Company, one of my personal fa-
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vorites; and Mr. Chris Belland, chairman and chief executive officer
of Historic Tours of America.

Welcome, one and all.

Please rise and raise your right hands.

Do you solemnly swear or affirm that the testimony you are
about to give will be the truth, the whole truth, and nothing but
the truth?

Let the record show they answered in the affirmative.

And thank you, and please be seated.

In order to allow time for discussion, please limit your testimony
to 5 minutes. Your entire statement, written statement, will be en-
tered into the record, but we will keep you pretty close to a 5-
minute clock during your prepared remarks as you share them
with us.

The chair recognizes Ms. McDowall for 5 minutes.

WITNESS STATEMENTS

STATEMENT OF LENA MCDOWALL

Ms. McDoOwWALL. Thank you.

Madam Chairman and members of the committee, thank you for
the opportunity to appear before you at this hearing on modern-
izing the National Park Service concession program.

In 2016, the National Park Service will celebrate 100 years as
the steward of the Nation’s most cherished national and cultural
treasures. We are actively preparing for our second century and
working hard to inspire the next generation of visitors to experi-
ence and value their public lands. Concessions will play a critical
role in providing food, lodging, and recreational services to those
visitors.

Today, concession contractors provide an array of services across
the National Park System, from operating iconic lodges to guiding
climbers and hunters to providing ferry transportation and chil-
dren’s educational programs. The National Park Service admin-
isters around 500 contracts in over 100 parks. These contracts
range from $100,000 to over $140 million in annual gross receipts
and currently generate more than $1 billion in annual gross rev-
enue for concessioners.

The concessions program has been defined by two major laws:
the Concessions Policy Act of 1965 and the National Park Service
Concessions Management Improvement Act of 1998.

The 1965 act provided protections for incumbent concessioners,
including a preference in the renewal of their contracts, contract
terms of up to 30 years, and possessory interest, which recognized
a right of compensation for improvements made by concessioners.

By the early 1990s, Congress recognized that the concession sys-
tem required reform. In many cases, visitor services lacked quality,
facilities were not being maintained, and prices were higher than
comparable goods and services outside the park.

Most observers attributed these problems to a system that essen-
tially provided a permanent contract to any concessioner that
wished to continue operating. The desire to transform the conces-
sions program into a more competitive, business-like operation was
the driving force behind the 1998 act.
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The 1998 act repealed the preference in renewal, providing pref-
erence for only small concession operations; shortened the max-
imum contract to 20 years; and replaced possessory interest with
leasehold surrender interest. The law also called upon the National
Park Service to ensure reasonable prices for visitors, to implement
more contemporary business practices, and ensure a fair return to
the government in the form of franchise fees.

Over the last 14 years, we have taken significant steps to meet
those objectives, and there have been many successes. We have sig-
nificantly increased franchise fee revenue, reduced the amount of
deferred maintenance related to concessions facilities, used new
contract requirements to better maintain concessions facilities at
many parks, and reduced the number of contracts operating under
continuations or extensions from nearly half the contract inventory
in 2002 to about 17 percent today.

From 2004 to 2014, there has been substantial growth in both
concession gross receipts and franchise fee revenue. Concessioner
gross receipts have grown from about $805 million to $1.3 billion
a year, and franchise fees have grown from about $27 million to
over $85 million. The increases are a result of more professional fi-
nancial analysis; better business opportunities for concessioners;
and higher bids from concessioners, as competition has spurred
many prospective vendors to bid higher than the minimum re-
quired franchise fee.

The more professional prospectus development process and more
competition for concession contracts have also resulted in benefits
for visitors. A few highlights include new facilities at Yellowstone,
Badlands, Kings Canyon, and Hawaii Volcanoes National Parks;
increased options for overnight accommodations by adding camper
cabins, which combine camping and lodging, at John D. Rockefeller
Memorial Parkway and Lassen Volcanic National Park. It has also
resulted in a better variety of food and beverage offerings and re-
tail options, featuring locally produced foods and regional
handcrafted items; upgraded furnishings at many facilities; and
frequent incorporation of park interpretive themes and messages
throughout concession operations.

While we have made progress since the implementation of the
1998 law, much work remains. As the National Park Service enters
its second century, we are exploring ideas to improve facilities and
attract new audiences by providing a broader array of visitor serv-
ices and by expanding the number of companies interested in bid-
ding on commercial services contracts.

The National Park Service will continue to pursue ways to mod-
ernize and improve the program and is open to new ideas that
would provide us with an opportunity to better meet our mission.

Madam Chairman, this concludes my testimony. I would be
happy to answer any questions you might have.

[Prepared statement of Ms. McDowall follows:]
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STATEMENT OF LENA MCDOWALL, CHIEF FINANCIAL OFFICER, NATIONAL
PARK SERVICE, DEPARTMENT OF THE INTERIOR, BEFORE THE
SUBCOMMITTEE ON INTERIOR, HOUSE COMMITTEE ON OVERSIGHT AND
GOVERNMENT REFORM, REGARDING MODERNIZING THE NATIONAL PARK
SERVICE CONCESSION PROGRAM.

July 23, 2015

Madam Chairman and members of the Committee, thank you for the opportunity to appear
before you today at this oversight hearing on modernizing the National Park Service (NPS)
concession program. I am pleased to discuss how modernization of the program can enhance
visitor experience and increase revenues to address deferred maintenance and needed capital
improvements.

In 2016, the NPS will celebrate 100 years as the steward of the nation’s most cherished national
and cultural resources. The NPS is actively preparing for its second century of operations, and
working hard to inspire the next generation of park stewards to experience and value their public
lands. Our efforts will draw new visitors, especially millennials and young families, to
experience the national parks; we are already seeing this growth, as 2014 visitation grew to 292
million, from 273 million in 2013. Concessions play a critical role in providing food, lodging
and recreational services to those visitors.

Concessions in our national parks predate the formation of the National Park Service. Most of
the large concessions operations in our Western parks were begun in the late 1800s by the large
railroads or companies looking to serve the growing demands of travelers from the eastern
United States. Today, concessioners provide a wide array of services across the National Park
System from operating the iconic lodges to guiding climbers and hunters, and providing ferry
transportation and children’s educational programs. The NPS concessions program administers
approximately 500 contracts in over 100 parks. These contracts, which range from under
$100,000 to over $140 million in annual gross receipts, currently generate more than $1billion in
annual gross revenue for concessioners.

The NPS Concessions program has been defined by two major laws — The Concessions Policy
Act of 1965 (Public Law 89-249) and the National Park Service Concessions Management
Improvement Act of 1998 (Public Law 105-391). The 1965 act provided certain protections for
incumbent concessioners, including a preference in the renewal of their contracts, contract terms
of up to 30 years, a right of compensation for real property improvements made by the
concessioners (possessory interest or PI).

By the early 1990s, Congress began to recognize that the concession system required substantial
reform. Inmany cases, visitor services were lacking in quality, facilities were not being well-
maintained and prices were higher than they would be for comparable goods and services outside
the park. Most observers attributed these problems to the fact that the system was designed to
essentially provide a permanent contract to any concessioner that wished to continue operating.
The desire to transform the concessions program into a more competitive, business-like
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operation was the driving force behind passage of the National Park Service Concessions
Management Improvement Act of 1998.

The Concessions Management Improvement Act repealed the preference in renewal provided by
the 1965 law, providing instead a preference primarily for small concession operations and
outfitters and guides, shortened the maximum contract term to 20 years, and replaced PI and its
valuation formula with leasehold surrender interest (LSI) and a new valuation formula. The law
also called upon the National Park Service to ensure reasonable prices for visitors, implement
more contemporary business practices and ensure a fair return to the government in the form of
franchise fees.

Over the last 14 years, the Commercial Services program has taken significant steps to meet
those objectives and there have been many successes. The NPS greatly reduced the number of
contracts operating under continuations or extensions (from nearly half the contract inventory in
2002 to about 17% today); significantly increased franchise fee revenue; reduced the amount of
deferred maintenance related to concession facilities by requiring incoming concessions to cure
existing deferred maintenance (generally within the first three years of the contract); and used
new contract requirements to better maintain concession facilities at many parks.

Franchise fee revenues have grown by 12% annually since 2004, from $27.6 million in 2004 to
$85.4 million in 2014. Concessioner gross receipts account for part of the increase in franchise
fee revenues. Concessioner gross receipts have grown by 5% annually since 2004, from $804.8
million in 2004 to $1.3 billion in 2014. Increases in the franchise fee percentage in new
contracts have also contributed to the increase in franchise fee revenue. The average franchise
fee in 2004 was 3.2%, while the average franchise fee in 2014 was 6.9%. The average fee has
increased as a result of more professional financial analysis by the NPS and outside consultants,
better business opportunities for concessioners and higher offers from concessioners, as
competition has inspired many prospective vendors to offer higher than the minimum required
franchise fee.

The more professional prospectus development process and more competition for concession
contracts have also resulted in significant benefits for visitors to national parks. A few highlights
include:

¢ high quality new facilities at Yellowstone, Badlands, Kings Canyon and Hawai’i
Volcanoes national parks;

e innovative fitness programs, equipment, workshops, and outreach to underserved
communities at Gateway National Recreation Area;

e increased options for overnight accommodations by adding camper cabins which
combine camping and lodging at John D. Rockefeller, Jr. Memorial Parkway and
Lassen Volcanic National Parks;

¢ improved technical and safety training for guides;

_* better variety of food and beverage offering and retail options, many featuring locally
produced foods and regional handcrafted items;

» upgraded furnishings for many lodging and food and beverage operations; and
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¢ frequent incorporation of park interpretive themes and messages (including historical,
ecological, cultural, and environmental) throughout operations (e.g., décor, retail items,
direct messages).

While we have made much progress since the implementation of the 1998 law, much work still
remains. As the National Park Service enters its second century, we are exploring ideas to
improve facilities, address evolving visitor needs and attract new audiences by providing a
broader array of visitor services, and expand the number of companies interested in bidding on
commercial service contracts. At the same time, within existing law, the National Park Service
will continue to pursue ways to modernize and improve the program and is open to new ideas
that would provide us with an opportunity to better meet our mission.

This concludes my testimony. Iwould be happy to answer any questions you might have.
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Mrs. Lummis. I thank the gentlelady.
Mr. MacRae, you are now recognized for 5 minutes.

STATEMENT OF TERRY MACRAE

Mr. MACRAE. Thank you, Madam Chairman, members. The Na-
tional Park Hospitality Association is pleased to offer testimony
today regarding the great opportunity we have to continue pro-
viding visitor experiences in our amazing national parks.

My name is Terry MacRae, and I serve as the volunteer chair-
man of the National Park Hospitality Association, which is the or-
ganization that has members providing more than $1 billion of vis-
itor services within national park units.

Just a little bit about my company. We started as a concessioner
in 2006 with the service to Alcatraz Island; added the Statue of
Liberty and Ellis Island Immigration Museum in 2008. Since then,
we have served over 45 million visitors to those 2 parks. We use
a fleet of 15 different vessels and provide 250 direct jobs, many to
professional mariners. In 2014, we paid over $19 million in fran-
chise fees to the National Park Service.

Hornblower and the other members of NPHA are grateful every
day to be concession partners of the National Park Service. We
have some amazing member companies that have have super pro-
motional capabilities, contemporary management practices—all of
which are intended to produce benefit to those companies but also
more financial resources for the parks and, of course, great visitor
services.

My comments also reflect today the respect we have for the em-
ployees and leaders of the National Park Service. They truly have
a complicated, challenging job to manage some of the greatest nat-
ural and cultural assets anywhere and keeping these assets rel-
evant to the American public. And, by and large, they do an amaz-
ing job, considering their challenges.

America’s National Parks are a unifying legacy. With the centen-
nial coming along, it’s really an important time in the parks’ his-
tory. And the parks, frankly, should be nonpartisan. They shouldn’t
be R’s and D’s and I’s visiting parks. They are all Americans.

The fact that the centennial is here shouldn’t hide the reality
that we have a few challenges within the parks. There is the need
for new resources and new strategies. But, frankly, even during the
worst times and the Great Depression, the parks were able to ad-
vance and move forward. And so, today, I think some of that same
vision is important to bring to bear.

As the chair pointed out, visitation in the parks has really been
unchanged for the last 25 years, particularly considering that the
population has grown and the number of new park units has been
added. There’s fewer visitor choices in the parks, in some cases.
There should be more opportunities to provide those visitor serv-
ices. And, frankly, considering the overall budget of about $3 bil-
lion—and less than $100 million of that comes from franchise fees
paid by the visitors through the concessioners—it seems like there
is a huge opportunity there.

Concessioners pay almost $100 million in franchise fees, but
there are certainly more ways that those can be improved. We have
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almost 25,000 employees working, serving about 100 million visi-
tors annually.

So, many of the parks and lodges that people enjoy in the parks
today were built by some of the first concessioners. The mainte-
nance of those facilities is now a challenge. There’s plenty of oppor-
tunity to consider how that should be done in the future.

The Concession Act of 1998, I'm a poster child for that. We came
along after that act, and we provided many of the benefits that
Lena spoke about, arriving and working under a new system. But
the fact of the matter is that the Concession Act needs a tune-up.
After 15 years, there are some opportunities to make some fixes
there to deal with things like LSI and other areas that need to be
improved.

You know, in fairness to the National Park Service, they have
adjusted dramatically over the last 15 years to the new Concession
Act, and they have built a strong new team of concession and busi-
ness service leaders, and they are gathering more momentum and
traction all the time.

Efforts to promote the national parks are lagging, considering
what a great opportunity that is. And, with the centennial, there
is more and more opportunity to do that. By and large, a tune-up
of the 1998 act that includes modernizing some of the business
practices and adding the capability to promote the parks to the
overall partnership between the concessioners and the Park Service
is important.

I'm going to introduce a great article here by National Geo-
graphic that talked about how good old marketing saved the na-
tional parks 100 years ago, when they were first trying to get trac-
tion.

And, in our testimony, we have provided 10 important rec-
ommendations to try to advance the cause of both the concessioners
and the National Park Service in serving the visitors.

So I think that concludes my remarks, and I'm happy to answer
questions and have discussion as appropriate. Thank you.

[Prepared statement of Mr. MacRae follows:]
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Statement of Terry MacRae, Chairman, National Park Hospitality Association
Before the Subcommittee on Interior, Committee on Oversight and Government
Reform, U.S. House of Representatives, On Modernizing the National Park Service
Concessions Program, July 23, 2015

Chairman Lummis and Members, the National Park Hospitality Association (NPHA) is
pleased to offer this testimony regarding ways to improve the tradition of great visitor
experiences in these special places through a partnership between concessioners and the
National Park Service. My name is Terry MacRae and | serve as the volunteer Chairman
of the NPHA, an organization that supplying more than a billion dollars of visitor services
within National Park units each year. We provide lodging and food services, transportation
and retail, guide services and more.

| might also share information on my company, Hornblower Cruises. My company has
been an NPHA member since 2007, shortly after we commenced round-trip ferry service to
Alcatraz Island, a part of the Golden Gate National Recreation Area. Since 2008, we have
also provided ferry service to the Statue of Liberty National Monument and the Ellis Island
Immigration Museum. Since becoming the concessioner to these amazing, iconic places,
we have served over 45 million national park visitors. For these concessions operations,
we use a fleet of 15 vessels, including some of the greenest hybrid vessels, and operating
year round, we happily provide over 250 direct jobs, including many for professional
mariners. Hornblower recently began providing boat tour and hospitality services to the
base of the Niagara Falls in Canada, which makes us the “trifecta” operator of iconic boat
experiences, and provides us another view on concession operations. In 2014, Hornblower
paid over $19 million in franchise fees to NPS, even though our operations were limited by
Sandy.

Hornblower and the other members of NPHA are grateful every day to be a concession
partner of the National Park Service. Our association logo proudly proclaims “Great
Experiences in Great Places.” My comments today speak to the proven hospitality
expertise of our members, promotional talents and contemporary management practices of
companies like mine to drive increased visitation and more diverse park visitors as well,
thus creating more financial resources for efficient use by the Parks. Our comments also
reflect the great respect we have for the employees and the leaders of the NPS. They
have a complicated, challenging job of managing some of the nation’s preeminent natural
and cultural assets and of keeping these assets relevant and cherished by the American
public.

America’s national parks are a marvelous, unifying legacy deserving celebration.
As the National Park Service (NPS) reaches its Centennial year, we can celebrate and
continue contributions by leaders from both parties who created this special collection of
natural, historic and cultural places ~ and to invite all to share in their benefits.

But the excitement of a Centennial must not hide the reality that America’s
national parks need help.

Our parks need new resources and new strategies. Vision and action shaped our
national park system even as America fought and recovered from our Civil War. Vision
and action advanced our national park system even in the depths of the Great

1
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Depression. And vision and action today, even as we confront global terrorism and
other great challenges, can make the future of America’s national park system better.

America’s national parks face big challenges today.

National park visitation has been unchanged over 25 years despite a growth in the U.S.
population of more than 30%, a surge in international visitors and the addition of dozens
of new park units. Visits to national parks in 1987 were 287,244,998 according to NPS.
Visits in 2014 were 292,800,082. But if you deduct visitation to just two of the 60+
recent additions — the World War 1l Memorial and the Franklin D. Roosevelt Memorial -
2014 visitation drops below the levels of 1987. Stagnant park visitation reflects more
leisure choices today but is also the result of reduced visitor activity choices —
potential visitors are choosing other destinations. There are fewer park campsites,
fewer lodging rooms, fewer restaurant seats, fewer ranger-led walks, fewer tours and
outings. Visitor services eliminated by NPS have not been offset by new outdoor
activities and special events. Yet new visitor services could generate non-appropriated
funding which would supplement and leverage the nearly $3 billion in general funds
received by the agency each year.

Concessioners provide vital visitor services exceeding $1.2 billion annually in
more than 100 national parks.

They provide lodging, food services, gifts and souvenirs, equipment rentals,
transportation and other visitor services under competitively-awarded contracts.
Concessioners have been creating lasting national park memories for more than 125
years — in fact, early leaders of the National Park Service recruited concessioners to
build lodges and other facilities and fumish transportation. As the first Director of the
NPS said, "Scenery is a hollow enjoyment to the tourist who sets out in the morning
after an indigestible breakfast and a fitful night's sleep on an impossible bed." In fact,
concessioners were seen as key to the dual mission of the new agency when it was
created in 1916: “... to conserve the scenery and the natural and historic objects
and the wild life therein and to provide for the enjoyment of the same ..."

Concessioners will pay $100+ million in franchise and other fees this year to NPS.
The in-park concessioner workforce of some 25,000 persons assists an estimated 100
million visitors annually. Concessioners have long been primary promoters of park
visits — and the parks in which they operate are among the most visited national park
units and are major contributors to the NPS estimate of $27 biflion annually in local
economic benefits from park visitors.

Concessioners built many of the lodges and key visitor facilities in our parks.
Many of the first concession companies were affiliated with railroads. More recently,
lodging was built by companies linked to some of the biggest park philanthropists —
including RockResorts. These buildings are now government property. Maintenance
and operation of the facilities largely remain a role for concessioners because NPS has
never been able to secure adequate funding for maintenance and modernization.

In 1998, the situation deteriorated. The 1998 Concessions Act needs fixes.
Contracts were shortened to 10 years — even though legislation allowed terms of up to
20 years. The pricing approval process has become more burdensome. Concessioner

2
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efforts to add new visitor services have become very difficult, even where there is no
opposition. And despite clear direction from the Congress to make “protecting and
preserving park areas” and “providing necessary and appropriate services for visitors at
reasonable rates” the primary goals of concessions contracts, NPS is now demanding
markedly higher franchise fees — the percentage of all revenue going to the NPS.

Many NPS requests for concessioner services issued have generated no offers.
NPS is pursuing an unsustainable strategy of forcing higher payments by concessioners
to the agency while simultaneously reducing business opportunities. The lack of bids
for many recent prospectuses strongly suggests that NPS is very likely failing to provide
the opportunity for concessioner profitability required by law. Prospectuses costing
millions of taxpayer dollars to prepare have had to be redone, adding new taxpayer
costs. Other complications have arisen.

While the facilities operated by concessioners need improvements, franchise fees
are being used for other purposes.

The law requires that at least 80% of all franchise fees be retained in the unit generating
the fees for visitor services and urgently necessary resource management programs
and operations, but NPS has “borrowed” these fees for other purposes and other units.
Major improvements in concessioner-operated facilities with franchise fees are rare.

There has been no expansion of concessioner-provided visitor services to the
new units of the national park system.

In fact, concessioner services have not even been contemplated as the new unit
planning process proceeds.

Efforts to promote national parks in conjunction with the 2016 Centennial of the
National Park Service will magnify the challenges.

Inviting all Americans to visit their parks complies with the mission outlined in the
Organic Act of the NPS: “The service thus established shall promote and regulate
the use of the Federal areas known as national parks, monuments, and
reservations.” But we need to be prepared: when Americans accept the invitation and
actually show up at their parks, dated and inadequate visitor services will not deliver
great park experiences.

NPS actions undercut contemporary, top-quality concessioner visitor services

and directly contradict its own policy for concessioner-provided services:
Concessioners fill a vital role in helping the National Park Service (NPS)
carry out its mission. Private companies are drawn to working with NPS in
order to offer services to park visitors, which are not provided directly by
the government. Concessioners specialize in these operations and are
thus able to provide quality services at reasonable prices. By welcoming
the private sector as a partner in park operations, the National Park Service

broadens the economic base of the region and communities surrounding
the parks.

It’s time to use vision and action to overcome these challenges. We can fix the
challenges and ready our parks for generations of new visitors. Some changes will

3
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require legislative changes — but in many cases, solutions can be achieved by changes
in agency operations and by ensuring cooperation and communication needed for

shared park protection and visitor services efforts. Here's how:

Allow
contemporary
Thospitality
services

Promote
visitation

Expand

resources

1) NPS should end reliance on 10-year contracts for
concessioner operations which require substantial investments.
Congress should extend the allowed contract length beyond the
current limit of 20 years fo a maximum of 40 years when such a
term would allow complete or significant recovery of
concessioner investments in visitor infrastructure and perhaps
even allow for historic tax credits.

X

2) Congress should charge NPS with submitting at least 12
significant opportunities to expand appropriate visitor services
each year for five years. The opportunities should either
reduce/eliminate deferred maintenance or expand visitor services
at no substantial cost to taxpayers through private investments.
Some structures with substantial deferred maintenance should
be replaced with new facilities meeting today's best design
standards, including both LEED- and ADA-related standards.

3) NPS should replace the burdensome, costly and inflexible
design-focused prospectus process with a new performance-
based one, paralleling the use of foundation documents to
replace general management plans. Existing concessioners
should be actively involved in the discussion of "next-generation”
concessions in a park unit, and the entire process should be
more transparent.

4) NPS should welcome concessions operations changes to
reflect new technologies and visitor expectations. Testing of new
services should be encouraged - like raising the Dry Tortugas
ferry cap or utilizing food trucks rather than new permanent
buildings where long-term demand is uncertain or seasonal.

5) NPS should encourage integration of all visitor services in
parks, including campground management, to provide better
visitor access to all overnight accommodations. Unified
marketing of visitor services, including overnight options, will
increase utilization of public investment and opportunities.

6) NPS should_encourage, recognize and reward appropriately
Superior operations by concessioners. Rewards can be

determined locally and might include contract extensions,
increased discretion on pricing and more.

»
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7) Congress directed the Forest Service in 2011 to encourage X
ski areas fo add appropriate new services under existing permits
and under existing provisions for payments io the federal
government. Congress should take parallel action for
concessioners in national parks, allowing reasonable mid-
contract changes promptly where the new services are
appropriate.

8) Congress should authorize park-level special accounts for X
visitor facility construction and reconstruction by concessioners,
and authorize special visitor service surcharges to fund these
projects.

9) Congress should jncrease the size of concession contracts x
which qualify for preferential right of renewal from $500,000 in
annual revenues to $1 million or more.

10) Congress should allow NPS to_incorporate recognition of X X
and credit for superior performance by a concessioner in the
evaluation of new concessions offers while still encouraging
competition designed to improve visitor services and park
resource protection.

11) Congress should encourage concessioners and_NPS fo X
enter into long-term agreements with gateway destination
managerment orqanizations and other entities which allow key
park visitor services {o be underwritten with local tourism taxes
and fees.

I am pleased to augment this presentation with statements by a variety of NPHA
members, large and small, with suggestions for improving the National Park Service
concessions program, including those from my own company.

Terry MacRae, Chairman, National Park Hospitality Association
c/o Hornblower, Inc.

Pier 3 the Embarcadero, Hornblower Landing

San Francisco, CA 94111

tmacrae@hornblower.com (415} 983-8241
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Mrs. Lummis. Thank you, Mr. MacRae.
I now recognize the gentleman from the beautiful, beloved State
of Wyoming, Mr. Klein, for 5 minutes.

STATEMENT OF ALEX KLEIN

Mr. KLEIN. Chairman Lummis, thank you. Members of the sub-
committee, thank you for the opportunity to testify.

My name is Alex Klein. I'm the vice president and general man-
ager of Grand Teton Lodge Company and Flagg Ranch Company in
the great State of Wyoming. I'm joined by representatives from
Delaware North Company and Forever Resorts, who also operate in
Wyoming.

Gentlemen, thank you for joining me.

We operate lodging, campgrounds, restaurants, retail outlets, gas
stations, and other visitor activities in two national park sites.
Many of these facilities were constructed or modernized by
RockResorts shortly after John D. Rockefeller donated the land
that is now part of Grand Teton National Park.

We are fortunate to have an incredible group of National Park
Service staff to work with every day. Park Superintendent David
Vela is to be commended for his leadership. My comments today
are in the spirit of the continued successful partnership with the
National Park Service.

There are three areas I would like to focus on: improving facili-
ties and service, implementing modern business practices, and rec-
ognizing and rewarding outstanding concessioners.

We strive to not only maintain our facilities and services but im-
prove them where it makes sense. In campgrounds, we have made
significant improvements, including better ADA accessibility, more
electronic hookups, and the addition of bear boxes. In our lodging
facilities, we have added high-speed Internet access in most loca-
tions.

Just in the last year, at Jackson Lake Lodge, we have expanded
food and beverage service through the addition of an outdoor kitch-
en, renovated 361 guest bathrooms—in the winter in Jackson
Hole—and made other infrastructure improvements. Last month,
we started providing guided kayak tours at our Colter Bay Village
Marina.

I have two recommendations that will encourage even more im-
provements of facilities and additional services. Firstly, contracts
need to allow for more flexibility to address services and improve-
ments not anticipated at the beginning of the contract term. Sec-
ondly, all parties would benefit from a simplified process for capital
projects. This would lead to a better and more timely use of these
funds.

The price approval and standards evaluation process would also
benefit from the implementation of modern business practices used
in the hospitality industry. In Grand Teton National Park, we have
worked with the National Park Service to pilot the use of modern
revenue management strategies, such as a length-of-stay restric-
tion, and are working on proposals to introduce even more modern
yield management practices.

Through our online comment card system, we receive realtime
feedback from visitors. We share access to this system with the Na-
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tional Park Service in allowing them full review of all guest feed-
back. Web sites such as TripAdvisor also provide guest reviews
that can be reviewed by consumers and park personnel alike.

My recommendations to implement modern business practices in-
clude: consider whether or not the current NPS practice of stand-
ards and evaluation remains relevant with the wealth of other data
available; and encourage the further testing of modern revenue
management strategies used industrywide and consider market
declaration pricing in parks where significant lodging is available
in gateway communities.

In the 60 years that we have operated in Grand Teton National
Park, we feel our overall performance has been strong. We have
provided high-quality visitor services, built a sustainable business,
maintained strong community relationships, and partnered with
the National Park Service. Unfortunately, this strong track record
provides no assurance we will be successful in continuing our oper-
ations beyond our current contract.

The current competitive process for concession contracts is imper-
fect. On one hand, the current process has done a good job of rais-
ing the bar for performance and challenges concessioners to operate
more safely, more sustainably, and provide greater care to the as-
sets. On the other hand, the unintended consequence has been fur-
ther consolidation of concession contracts, less competition, and the
reward of concession contracts to those that cannot only necessarily
deliver the best operations but those that deliver the best proposal.

I have three recommendations for the contract process: A system
designed to reward those that do provide excellence in concession
operations would benefit both the incumbent concessioners as well
as the National Park Service. Such a system would encourage con-
stant innovation and excellence in the performance of the contract.
Longer contracts could provide the security of a return on invest-
ment where significant facility and infrastructure upgrades are re-
quired. And adding transparency wherever practicable. The current
process lacks transparency and doesn’t allow unsuccessful bidders
to understand their perceived shortcomings.

Thank you again for the opportunity to be here today. Thank you
to the men and women of the National Park Service, who steward
the parks on behalf of the American public and future generations.
I'm happy to answer any questions you might have.

[Prepared statement of Mr. Klein follows:]
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Statement of Alex Klein
Vice President & General Manager of Grand Teton Lodging Company & Flagg Ranch Company

Subcommittee on Interior, Committee on Oversight and Government Reform, U.S. House of
Representatives
On Modernizing the National Park Service Concessions Program
July 23,2015

Chairman Lummis, and members of the Subcommittee, thank you for the opportunity to testify today
regarding the National Park Service (NPS) Concession Program, My name is Alex Klein and I am
the Vice President and General Manager of Grand Teton Lodging Company and Flagg Ranch in
Grand Teton National Park in the great state of Wyoming.

Background

Grand Teton Lodge Company was originally founded by John D. Rockefeller Jr. as he was
purchasing land that became part of what is now Grand Teton National Park. The creation of Grand
Teton Lodge Company by John D. Rockefeller in the early days of the National Park was to meet the
needs of visitors enjoy these public lands. Over the years, private investment did what couldn’t be
done through public funding. The Danny Ranch (now Jenny Lake Lodge) was expanded and
bathrooms added to the rustic cabins. Jackson Lake Lodge was constructed as one of the first
modern lodges in the National Park system and contained 385 guest rooms and 10,000 square feet of
meeting space to host not only traveling families but also significant events and conferences such as
the Annual Symposium hosted by the Kansas City Federal Reserve, and the 1989 meeting of
Secretary of State James Baker and Soviet Minister, Eduard Shevarnadze that resulted in the thawing
of the cold war. 166 historic cabins from guest ranches throughout the park were relocated to Colter
Bay and modernized to accommodate visitors. Three remote meal sites were selected to provide
meals to visitors that were participating in activities so that they could be well served while
experiencing the grandeur of the Park. These privately built facilities were subsequently turned over
the National Park Service to be operated as concession facilities,

Today, Grand Teton Lodge Company and Flagg Ranch Company continue to care for and
improve these facilities.

The two concession contracts held by Grand Teton Lodge Company and Flagg Ranch Company
operate 680 overnight lodging rooms, over 950 campsites (including camper cabins and tent cabins),
9 restaurants and lounges, 13 retail outlets, and 3 gas stations. Additionally we operate visitor
activities including a full service marina with rental boats, scenic lake cruises, and guided fishing;
horseback and wagon rides in four locations; wild and scenic river raft trips down the Snake River;
and guided fly fishing. The facilities operated include the Historic Jenny Lake Lodge and Historic
Cabins of Colter Bay Village and Jackson Lake Lodge, a Historic Landmark.

It must be noted that Grand Teton National Park is fortunate to have an incredible group of National
Park Service staff that we work very closely with every day. Park Superintendent David Vela is to
be commended for his leadership. Together we have recently hosted a kick-off event for the Every
Kid in a Park Program welcoming 65 fourth grade students and 21 parents and teachers from
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Blackfoot Idaho for a two day experience in the Park. We are also excited to support the Park’s
Inspiring Journeys project that is currently underway to restore and improve the trails and visitor
service area in the heavily used south Jenny Lake area of the Park. This project is a great
public/private project that will enhance the visitor experience in Grand Teton National Park for
many generations to come.

The mission of Grand Teton Lodging Company and Flagg Ranch Company is the same as our parent
company Vail Resorts and that is: Experience of a Lifetime. In partnership with the National Park
Service we strive to provide guests in the Park with an Experience of a Lifetime whether they are
staying with at us at one of our properties or just passing through for the day.

My comments today are in the spirit of the successful partnership we have with the National Park
Service and identifying areas for future conversation as we look towards the future of the National
Park Service and the role of concessionaires in the parks.

There are three main areas I would like to focus on today: the ability for concessioners to improve
their facilities and service to address changing guest expectations, implementing moderm business
practices to more efficiently administer the concession program, and the process by which
outstanding concessioners can be recognized in the contract bid process.

Improving Facilities & Services

We are living in an exciting time of generational change, technology changing how we communicate
and also how we experience travel, and federal budget constraints. This reality raises many
questions that collectively must be answered to insure that National Parks remain relevant:

How can the Parks meet expectations of a generation that is more diverse and has less experience
with nature?

How can Parks preserve the past while meeting the needs of today’s visitors and competing globally
with other destinations?

With an increase in the deferred maintenance backlog (now estimated at over $11 billion dollars)
reflecting a deterioration of facilities and infrastructure can Parks continue to even maintain the
status quo?

What is not at question is that the preservation of the natural landscapes, diverse wildlife and cultural
resources should remain the primary mission of the NPS. I am not a proponent of significant growth
of facilities and infrastructure within our National Parks but I do believe there are opportunities for
responsible expansion and enhancement our visitor services and facilities in the already developed
areas of the Parks.

As we prepare for the next century of the National Park Service and welcome people from around
the globe I believe that modernizing the partnership with concessioners will continue to play a large
role insuring that “America’s Greatest Idea” continues to live up to that designation. Iam happy to
report that we have not been standing still in preparing for the future at Grand Teton.
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Facilities

A recent condition assessment of Grand Teton Lodge Company resulted in finding of just $2
million in deferred maintenance across the 350 + structures under our care. This represents
strong stewardship as $2 million is a very small percentage compared to the value of these assets
and many of the findings have been addressed in the last two years.

Beyond maintaining facilities we strive to meet the needs of visitors through improvements.

In campgrounds that were historically operated by the National Park Service we’ve made
significant improvements. These include better ADA accessibility, more electric hook-ups, the
addition of bear boxes in many locations, and the addition of 40 camper cabins to the Flagg
Ranch campground to provide accommodations for those traveling without a tent. Sleeping bags
and tent rentals are also available at Flagg Ranch for those travelers that might be new to
camping. With rates starting at $24.00 ($12.00 for those with a senior Pass) and gas prices at
their lowest in many years camping is a very affordable way to visit the National Parks.

Grand Teton Lodge Company is a leader in bringing high speed internet connectivity to visitors
in the developed areas of Grand Teton National Park. In 2014 we were able to work with
internet providers to install a full gigabit circuit to serve our guest and employee facilities and
now have high speed internet in all guest rooms at Jackson Lake Lodge and Jenny Lake Lodge as
well as select locations throughout Colter Bay Village. This service also helps us to attract high
quality employees and is available to them in our onsite dormitories, a 72 site employee RV
park, and year-round staff housing. We are actively working with the National Park Service to
expand this service to include more facilities including Flagg Ranch that currently has very poor
connectivity.

We just recently completed a renovation of all guest bathrooms at Jackson Lake Lodge, the
renovation of six public restrooms and critical infrastructure upgrades to employee and back of
house facilities. We continue to work with the National Park Service on projects to enhance the
visitor experience protect these historic assets.

Services

We've had recent successes in working with the NPS to enhance and expand services in Grand
Teton National Park. This year we added an outdoor kitchen to our Blue Heron Lounge at
Jackson Lake Lodge to provide higher quality food and increased variety to the menu. We've
recently taken an underutilized space in our Jackson Lake Lodge Gas Station and converted it to
a small retail outlet selling convenience items and souvenirs. Lastly, we received and executed a
contract amendment to add guided kayak tours to our offerings out of our Colter Bay Marina.
We are currently working on a proposal that will add a small “spa” facility to Jenny Lake Lodge

and anticipate making a request to expand employee housing to meet the need for a larger work
force.

Recommendations
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1t is important for the NPS and concessioners to maintain flexibility in the contracts to address
services and improvements not anticipated at the beginning of the contract term.

A simplified process for capital projects would lead to better use of funds, more timely
investment and encourage projects improving the visitor and employee experience.

As we’ve worked to undertake capital projects under the current contracts it is apparent that, for
both concession personnel and the National Park Service, the process is confusing and difficult
to administer. The complexity of the process is a disincentive to capital investment and often
times delays needed investment with increased planning and approvals required of all parties.

Hiustrative of this complexity is the budgeting of funds around projects. Like many current
concession contracts we are required to fund and ultimately together with the NPS co-administer
a maintenance reserve account. A maintenance reserve is a best industry practice utilized by
leading hospitality management companies to hold owners accountable for upgrades; however,
this account only contemplates one type of expenditure.

Undertaking renovation projects often times requires the use of funds classified as personal
property, leasehold surrender interest (1SI) eligible expenses for projects that exceed 50% of the
building value or assets that are considered fixtures, and cyclical maintenance such as paint and
carpet. Projects such as installing new assets such as buried fiber optic cable for
communications pose challenges as in many cases this type of infrastructure doesn’t fit the
current draft guidance for investment classification. In other cases elements such as partitions,
moveable walls, marina docks and other rather permanent assets are classified as personal
property and not eligible for use of maintenance reserve fund expenditures. Each project
requires significant analysis and detailed breakdown to determine funding both in planning and
in the ultimate determination credit to each type of expenditure. This process takes a significant
amount of time and resources for both concession and NPS personnel. In many cases
classification of expenditures doesn’t align with GAAP practices creating additional confusion
and tracking challenges.

Modernizing Concession Administration

In a world where consumers can shop and compare hotels and services online, concessions must
abide by decades old practices. While we work very closely with local concessions personnel
and other NPS staff members to operate efficiently, required processes and lack of understanding
on both sides ultimately create challenges that are counter to our shared goals. Current
concession administration includes price approvals and standards/service evaluation resulting in
significant administrative burdens to both concessions and NPS staff.

In markets such as Jackson Hole it could be argued that consumers have a choice staying in the
town of Jackson or nearby Teton Village in addition to the in-park lodging and that in essence
rates on concession hotel product should be determined by the market. While Grand Teton
Lodge Company and a few other concessioners are located in the Park, we are in fact in many
cases equidistant or further from major visitor attractions such as the new Craig Thomas Visitor
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Center, the new Laurence S. Rockefeller Preserve, and the popular hiking destinations of
Inspiration Point and Hidden Falls.

We’ve recently worked with NPS to pilot the use of modern revenue management strategies such
as length of stay restrictions and are currently collecting data on the movement of rates in the
local market to determine if more flexibility in approved lodging rates would better match the
yield management strategies used in the industry.

Through our online comment card systems we receive real time feedback from the thousands of
visitors that stay overnight in our accommodations, shop in our stores, dine in our restaurants,
and participate in our activities. We share access to this system with the National Park Service
allowing them full review of all guest feedback. Furthermore tools such as TripAdvisor, Yelp
and other consumer review websites measure performance that can be viewed by consumers and
Park personnel alike.

Recommendations

Consider whether or not the current NPS process of standards and evaluations remains relevant
with the wealth of data available through these systems and tools that monitor visitor experience.

Encourage the further testing modern revenue management strategies that will help lead to
increased distribution of NPS hotel room inventory to visitors, higher occupancy, and a more
efficient concession management program.

Recognizing Outstanding Concessionaires in NPS Bid Process

Grand Teton Lodge Company was very pleased to be awarded our current concession contract
that began in 2007 and expires in 2021. We are equally pleased that Flagg Ranch Company was
awarded a similar 15 year concession contract in 2011.

In the 60 years that Grand Teton Lodge Company has operated in Grand Teton National Park
and the 4 years that Flagg Ranch Company has operated the John D. Rockefeller Memorial
Parkway we feel that our overall performance has been strong: providing guest with Experiences
of a Lifetime, building a sustainable business that makes a reasonable profit for our shareholders,
building strong relationships with the local community, and successfully partnering with the
National Park Service. We strongly believe in the NPS mission of preserving unimpaired the
natural and cultural resources of the National Park System for the enjoyment, education and
inspiration of this and future generations,

The current competitive process for concession contracts is imperfect. On one hand the current
process has done a good job of raising the bar for performance and challenges concessions to
operate more safely, sustainably and provide greater care to assets. It creates a challenge to the
incumbent and other bidders to better the status quo. On the other hand, the unintended
consequence of the current process has been further consolidation of concession contracts, less
competition and the reward of concession contracts to those that can deliver not necessarily the
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best operations but the best proposal. There is likely no perfect process for all stakeholders but
there may be areas in which strides can be made.

As we are now in the second half of our concession contract at Grand Teton Lodge Company we
remain committed to our shared goals and are optimistic that our continued strong performance
for visitors and preserving the assets in our care will benefit us as we seek another contract.

Recommendations

A system designed to reward those that do provide excellence in concession operations would
benefit both incumbent concessioners as well as the National Park Service. Rather that
challenging ourselves to innovate every time a concession contract comes up it would encourage
constant innovation and excellence in the performance of a contract. Knowing that strong
performance would have a significant impact on retaining a contract would enhance business
value and allow for ongoing investment in facilities and a longer term strategic vision.

Longer contracts for known strong performers could provide the security of a return on
investment where significant facility and infrastructure upgrades are required. These longer
contracts could reduce the administrative burden and cost of prospectus development mutually
benefiting all parties.

The current process lacks transparency and doesn’t allow unsuccessful bidders to understand
their perceived shortcomings. This lack of transparency also leads to mistrust of the process
whether real or perceived.

Conclusion

Chairman Lummnis, members of the Subcommittee, thank you again for the opportunity to be
here today. Thank you to the men and women of the National Park Service who steward the
National Park System on behalf of the American public and future generations.

ook forward to continuing our work with the National Park Service to provide the Experience
of a Lifetime to our guests now and in the future. There is no lack of opportunity for us to
collaborate to benefit the parks, our guests, and our businesses and I look forward to continuing
that dialogue.

Alex Klein

Vice President & General Manager

Grand Teton Lodging Company & Flagg Ranch Company
PO Box 250

Moran, WY 83013

307-543-3500

aklein@gtle.com
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Mrs. Lummis. Thank you, Mr. Klein.
The chair now recognizes Mr. Belland for 5 minutes.

STATEMENT OF CHRISTOPHER C. BELLAND

Mr. BELLAND. Madam Chair, distinguished members, ladies and
gentlemen, by way of introduction, my name is Chris Belland. I'm
the CEO of Historic Tours of America.

We're the largest operator of themed vehicles in North America,
hosting approximately 3 million guests each year, with operatlons
in Key West, St. Augustine, Savannah, Washington, Boston, and
San Diego, and most recently were awarded the contract for inter-
pretive services in Arlington National Cemetery.

We also operate 10 historic attractions, including, for the State
of Florida, the Truman Little White House; Potter’s Wax Museum,
the first wax museum in the United States; the Boston Tea Party
Ship and Museum; a $25 million recreation of Griffin’s Wharf, cele-
brating the single-most important event leading to the American
Revolution.

More to the point, in concert with the founding owners, we have
operated the ferry to the Dry Tortugas National Park in Fort Jef-
ferson, which is 70 miles west of Key West, for a number of years
and in 2010 were awarded the sole-service contract.

Ken Burnscharacterized the National Park System as “America’s
best idea.” I submit that the dedicated members of the National
Park Service with whom I have been able to deal and their partner
concessioners believe that.

I had the opportunity to hear a speech by Director Jon Jarvis en-
titled “Field Guide to American Values” and came away convinced
that the great parks of this country are the truest and most pure
definitions of what makes us a great Nation.

But the National Park Service is facing enormous challenges:
There is a backlog of billions of dollars of deferred maintenance;
the National Park Service is mired in well-intended but archaic
rules of engagement with its concessioners; the NPS faces almost
routine annual budget cuts; and the parks are fighting for rel-
evance in the new age of technology.

So we can gnash our teeth in despair or collectively embrace the
wisdom of the Chinese proverb, “The crisis is opportunity riding
the dangerous wind.” On the eve of the 100th anniversary of the
National Park Service, it is past time to seize the day. The conces-
sioners represent hundreds of millions of dollars of revenue and
tens of millions of dollars of potential infrastructure investments
and are ready to join hands to do just that.

Thank you for this opportunity to share for your consideration
our individual and collective viewpoints, ideas, and hopes and
dreams for the future.

Our concession is bigger than most but certainly smaller than
many. We will generate revenues this year between $9 million and
$10 million. But I'm here as a case study to shares some lessons
we learned over the past 3 years concerning a request to amend
our contract. If learned from, these lessons and observations might
make all the difference, or not—for, as we know, those who will not
learn from their mistakes are bound to repeat them.
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The Reader’s Digest version of our background of our concession
is: We were awarded the contract in November 2010. Previously,
there were two operators, each allowed to carry 100 passengers, for
a total of 200 a day, paying the park a measly few hundred dollars
for the privilege. Our contract required the production of a brand-
new, state-of-the-art, high-speed ferry, at a cost of approximately
$6.5 million, with Coast Guard certification to carry 250 pas-
sengers.

Here is where it gets interesting. The general management plan
called for a maximum daily visitation of 350 from all sources, such
as our ferry, seaplanes, and private vessels. We were now limited
to only 150 passengers a day. Why such a large vessel? To provide
a commodious experience for passengers and to carry camping
gear. Fair enough. But it became immediately evident that the
daily visitation of 350 was never achieved. In short, there was ex-
cess capacity.

Given our new ability to work with the National Park Service to
market a product, we were confronted almost daily with standbys
of over 20 people and some who didn’t even show up. The market
had spoken, and it was an “aha” moment. The GM capacity was
not being met. We had the seats, and people wanted to go. Sounded
good. Sounded good to us and also by the staff of the National Park
Service.

We made our initial ask for an increase of passengers of 25 each
day in February 2013 but were to find out the path of common-
sense flexibility in these contracts was not an easy one.

I'm a businessman and would not enter a contract, especially one
for 10 years, to someone to manage my property without a tacit or
explicit way to adjust the agreement. Things change. Fuel goes up,
hurricanes come, BP spills oil, world economies and travels change.
No, the National Park Service is not a business, but it is in busi-
ness and needs to respond accordingly.

The result of our request: After 20 months, it was approved, and,
even though everyone assured me it was a good idea, there was
just no mechanism to get it done. There was a loss of revenue, and
perhaps as many as 10,000 people were denied the opportunity to
see one of America’s most unique and wonderful places.

In just 7 months since getting permission, we paid the park an
additional $117,000. More importantly, the National Park Service
missions of public access and asset protection have been better
served. And it was all done with the stroke of a pen.

The takeaway is the National Park Service doesn’t have to do
anything. The parks will continue to be funded at some level of
probable diminishing amounts, but the results will be a self-ful-
filling prophecy of a downward spiral of failing infrastructure and
loss of relevance.

I don’t speak for other concessioners, but I think what the Na-
tional Park Service should do is build commonsense flexibility into
these long-term agreements and drive the decisionmaking process
down to the lowest level possible. The folks who run the parks
know what needs to be done. Give them the responsibility and the
authority. It’s appropriate to quote Teddy Roosevelt, who said,
“Find the right person to do the job, then get out of their way.”
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Finally, I think that you should incentivize the good efforts of
your concessioners and, frankly, your own people with a measur-
able format of performance and reward those efforts with contract
extensions.

Thank you for the opportunity to be stewards of these great as-
sets. Thank you for your kind attention. And thank you for your
service.

[Prepared statement of Mr. Belland follows:]
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Statement of Christopher Belland, CEO of Historic Tours of America, Inc.
Before the Subcommittee on Interior, Committee on Oversight and Government Reform,
U.S. House of Representatives, On Modernizing the National Park Service
Concessions Program
July 23, 2015

My name is Chris Belland and I am the CEO of Historic Tours of America. Historic Tours of
America is a national company headquartered in Key West, Florida and has sightseeing and
historic attraction operations in Key West, St. Augustine, Savannah, Washington, Boston and
San Diego. We are the largest themed vehicle sightseeing carrier in the United States, hosting
approximately 3 million guests each year. Most recently, we were awarded the contract to
provide interpretive sightseeing tours for Arlington National Cemetery. In addition to our
sightseeing business, we also operate historic attractions including, for the State of Florida, the
Truman Little White House which is the only Presidential home in the State of Florida, the Key
West Aquarium, the Key West Shipwreck Treasure Museum, the Oldest Jail, the Oldest Store
and Potter’s Wax Museum, the first wax museum established in the United States in St.
Augustine, Florida, as well as the Boston Tea Party Ships and Museum, a $25 million re-creation
of Griffin’s Wharf celebrating the single most important event leading up to the American
Revolution on December 16th, 1773.

My comments for your consideration address our experiences and our ideas for hosting a larger
and more diverse number of park visitors well, for using park financial resources effectively and
efficiently, and for using the hospitality expertise, promotional talents and people management
skills of recognized corporate leaders in the hospitality industry.

Our company has operated in partnership with the founding operators of the high-speed ferry to Dry
Tortugas National Park for more than ten years. Together, our partnership, Yankee Freedom 111,
LLC, competed for and won a new ten-year concessions contract in 2010, becoming the exclusive
provider of ferry service to Fort Jefferson and the Dry Tortugas National Park. The contract allowed
us to carry 150 passengers daily, providing them with breakfast and lunch, snorkeling gear and
introduction to and interpretation about the national park on board our vessel and during tours of the
Fort.

As part of our concession proposal, we were required to supply a purpose-built, state of the art high-
speed ferry at the cost of approximately $6.5 million with a US Coast Guard certified capacity of
250 passengers. Although prior concessions contracts in the park had allowed two operators each
the right to transport 100 passengers to and from the park unit, we became subject to the general
management plan maximum capacity of the Dry Tortugas of 350 visitors per day, of which 150 were
permitted to arrive by ferry. The rationale for requiring a 250 passenger vessel but imposing a limit
of only 150 passengers a day was to provide a more commodious experience and to provide for
camping gear of our guests who were going to the island for that purpose.

It became obvious from the beginning that the 350 visitor-per-day cap in the GNP was well in excess
of actual visitation — even though we regularly reached out limit of 150 passengers arriving by ferry.
The additional visitors were expected to arrive by private vessels and by seaplane. Expense and the
remote nature of the Dry Tortugas and visitor preference kept the other two access options well
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under projections. In other words, there was unused visitor capacity to allow more Americans and
international visitors alike to discover what USA Today and others have acclaimed as one of the true
treasures of the Florida Keys.

As we began to work more closely with the National Park Service in marketing this unique unit,
focusing on a rich array of historic stories ranging from the imprisonment of Dr. Samuel Mudd to
visits by Emest Hemingway and John Audubon, we quickly discovered that many more guests
wanted to visit the Dry Tortugas than we were allowed to take. The market had spoken — visitors
wanted to experience the Dry Tortugas National Park and preferred our boat over other options.

There were many days when our standby guest list numbered twenty or more — and those on the list
arrived early in the morning at our dock in hopes that one of our passengers holding a reservation
failed to arrive. We knew many more just gave up and did not even try to go standby. It was against
this backdrop of unused capacity and market demand that we petitioned the National Park Service in
February 2013 for an amendment to our contract, allowing us to carry an additional 25 guests for a
potential total of 175 each day.

Everybody seemed to think it was a good idea, including strong advocates for protection of the park
and the local NPS officials. Unfortunately for prospective park visitors, though, we learned that
mid-contract revisions to concessions contracts have no easy path. Logic was clearly on the side of
at least a trial of a higher number of ferry passengers. First and foremost, we could increase the
number of persons having a Dry Tortugas experience substantially — by at least 7500 annually.

There were other persuasive factors. Each additional visitor would pay a park entrance fee as well as
fees for the ferry ride, which are subject to a sizeable franchise fee — at least $30 in additional park
receipts per additional visitor, most of which would be retained in the park for needed repairs and
services. The increase in our business would also mean new jobs and new spending in the Key West
area for services and supplies.

After more than 20 months, the NPS finally agreed to the increase, and that is what I’d like to
highlight. The torturous path of paperwork between the local park and the region and the national
office was costly to all parties and was stressful to the relationship between our company and NPS.
We can certainly share details about a paper trail that involved a back-and-forth among three levels
of agency staff, Interior attorneys, from Everglades to Atlanta to Washington and back. What did
not appear to gain consideration was the 10,000+ potential park visitors that could have experienced
Dry Tortugas during this period, or the revenue loss to NPS of $250,000 or more. We are not
seeking to blame anyone for this unfortunate episode; we ask the help of the agency and the
Congress to place more value on the advice of companies like ours dedicated to being a strong and
long-term partner in park protection and visitor experiences, especially when local NPS staff endorse
such endeavors. We suggest that both the Congress and NPS encourage ways to attract visitors
where capacity exists, and to encourage the testing out of changes in operations and services which
are based upon solid information about visitor expectations, experiences and preferences.

After just seven months, we can tell you that Dry Totugas has been able to host approximately

4,000+ more appreciative park visitors, and that some $120,000 in additional, direct NPS revenues
have been generated -- at least 80% of which will directly benefit the park in which we operate. It
was done with the stroke of a pen, with no appreciable additional impact on park resources or staff,



29

And these benefits are sustainable and will recur year after year. Iam also sure it is easy for you to
understand that the Dry Tortugas, being 70 miles out in the open waters, is a very difficult area to
supply. Resources to care for a facility such as Fort Jefferson, which is one of the largest brick
buildings in the western hemisphere, are not abundant in this era of budget cuts. The supplemental
monies generated by this action will have a clearly beneficial impact on National Park Service
efforts to preserve assets vital to the long term sustainability of this park unit.

Let me reiterate that the National Park Service, at the Park, Regional and National levels, was
receptive to our proposal. It was the system that made approval of our request needlessly
challenging. Iam pleased to say that our working relationship at all levels has been nothing but
extraordinary and we look forward to the remainder of our contract being able to provide not only an
excellent interpretive service to the Dry Tortugas but also to be able to make a significant
contribution to the National Park Service and our country in a financial sense.

In this vein, it is incumbent upon me to tell you that I feel there are substantial opportunities that the
National Park Service has immediately available to boost and improve visitation that fall into the
same category as I have outlined above but, again, ultimate approvals of changes are very hard to
accomplish. Iam a businessman and have enjoyed a certain measure of success based on common
sense and good financial practices. While I realize the National Park Service is not a business per se,
it is in business and its future is likely to depend more than ever on the marketplace and its ability to
be relevant to the leisure industry. With the substantial and ongoing budgetary restraints that the
NPS is facing, it seems to me that the NPS can, with little effort, recover a larger portion of the costs
of its many excellent programs from those directly benefiting from those programs. Recreation and
tourism are a trillion dollar industry, and national parks are widely regarded as a top asset of this
industry. In other words, the National Park Service can achieve its main missions of asset
preservation and public enjoyment... by being more businesslike.

Here is one example. It would make no sense to me as a businessman to put out a Request For
Proposals to manage one of my properties and not do two very important things for the organization
Iselected. First, there would be some mechanism in my agreement to amend the original terms of
our agreement when it became evident that such amendments were beneficial not only to the
operator but also my asset and to me personally. The NPS, in this regard, should be no different.

Secondly, it makes no sense to me that, at the end of an agreement, a stellar existing operator would
have no advantage in a new contract. In the hospitality business, building brand and customer
loyalty is a top priority. Together, NPS and its concessioner partners need to focus on this loyalty
and preference to stay relevant and attractive in the face of competition for leisure time and
spending,

T have enjoyed working with the National Park Service for a number of years now. There is no
doubt in my mind that they are a dedicated group of individuals who have nothing but the best
intentions as that pertains to the protection of the most extraordinary assets of this country. In this
same vein, I believe they are also interested in operators who will provide first class service in both
operations and hospitality to the many visitors from this country and around the world who wish to
see some of the most unique places on earth. Though I do not speak for the National Park Service,
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nor do I speak for any other concession operator but myself, I believe that a small amount of
common sense in amending existing contracts would make an immense difference to all concerned.

Finally, I would also ask you to support a results-oriented revision to the NPS concessions program
that, when an operator does well and exceeds its obligations, it is accorded a contract extension. In
short, good operators should be rewarded for good efforts, just as good employees are encouraged to
remain with an agency or business. The costs to NPS in preparing a contract prospectus are very
large, as are the costs of proposal evaluation and start-up costs associated with a new concessioner.
The costs of the concessioner competition process are steep for concessioners, too, and are many
times a barrier to entry.

We are proud to partner with NPS and a variety of other public and private organizations to tackle
the greatest needs of the nation. We want Americans to learn about and understand our history and
core values. We want Americans to be active outdoors. We want to contribute to preserving special
places. Just this summer, we joined in the connection of urban youth to our parks at the Boston
Capital Campout with Massachusetts Governor Charlie Baker, and as a result now anticipate much
more collaboration with the many park agencies in the Boston area in reaching out to diverse urban,
Americans. We were also delighted to again assist the Great Outdoors Day of Service on and near
the National Mall, as youth conservation leaders and volunteers served in these special areas.

Thank you for the opportunity to be a steward of one of the most extraordinary and unique places on
earth. Thank you for allowing us to share our thoughts on how we can work in cooperation with the
National Park Service and other organizations in the tourism and recreation communities to deliver
great park experiences to a growing and changing America and to those who come to our nation to
visit great places that tell America’s stories. And ... thank you for your setvice.

Christopher C. Belland, CEO

Historic Tours of America®

Yankee Freedom III, LLC

201 Front Street, Suite 224

Key West, FL 33040

(305) 292-8920, chelland@historictours.com
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Mrs. Lummis. Thank you, gentlemen and gentlelady.

We will now follow with questions from the members. The chair
will recognize herself first for 5 minutes.

Ms. McDowall, have you heard some of these suggestions before
from concessioners, the concerns about contracting and lack of con-
tract flexibility and complexity of contracts? And can you respond
to those, please?

Ms. McDoOWALL. I think many of the things that these gentlemen
have mentioned we have heard from many concessioners on occa-
sion, I think. Over the last number of years, we have worked with-
in the existing law to try to deal with some of these challenges.

I do think that there are some elements of the law, particularly
when you look at contract rigidity, that are a result of not just
Park Service process but are a result of the law. And I think the
Park Service would agree that having more flexibility in the con-
tract models would be of value.

Mrs. LuMmMis. So you would work with the committee and its
members to bring about some changes that would augment the
flexibility of contracting?

Ms. McDowALL. I think the Park Service would be interested in
exploring those opportunities.

Mrs. Lummis. Thank you very much.

The backlog is pretty significant at some of our park properties.
I think, in aggregate, it is over $11 billion.

Again, Ms. McDowall, are there ways in which concessioners
could be part of a solution to address the backlog?

Ms. McDowALL. Our primary avenue for financing capital im-
provements for concession-managed assets is leasehold surrender
interest.

I do think there is interest on the part of concessioners in doing
more capital improvements. I think the difficulty from the Park
Service perspective is we are always looking at the financial feasi-
bility of concessions contracts. The way that leasehold surrender
interest works, the investment grows over the life of the contract.
So, at the end of the contract, the amount that is owed on that con-
tract has to be paid by the next incoming concessioner if another
concessioner is chosen.

So the Park Service is very careful about how much LSI it ap-
proves on a particular contract, in order to make sure we don’t end
up in a situation where a contract is—we call it upsidedown, where
essentially the revenues that are expected over the life of that con-
tract can’t support the burden of the LSI investment that would
need to be made by an incoming concessioner.

Mrs. Lummis. I would ask the other panelists to respond to that
concern about a contract getting upsidedown. Would anyone care to
comment on that?

Mr. KLEIN. I would. Alex Klein, Grand Teton Lodge Company
and Flagg Ranch.

I agree with the conundrum, but I don’t see an obvious fix to it.
These are large facilities. They have——

Mrs. LuMMmIs. Yeah.

Mr. KLEIN. —significant infrastructure, and they require invest-
ment. And it becomes a circular problem. We can’t invest in the fa-
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cilities because we don’t want to increase the LSI in order to make
the contracts more competitive, and then that circle continues.

And I think we need to find a way, collectively, to break that
cycle. And, from time to time, I think embracing additional LSI
may actually be in the best interest of both parties.

Mrs. Lummis. Okay.

Anyone else care to comment?

Mr. Belland?

Mr. BELLAND. Yes. Chris Belland, HTA.

In business—and I keep, you know, talking about business and
the National Park Service, and I don’t think they are exactly en-
emies or antithetical—you have what is called the return of capital
and return on capital. And to get somebody to invest in these prop-
erties, they have to be assured of two things: A, they are going to
have enough time to amortize those costs; and, B, there are going
to be some profits involved to justify the risk.

And I think that comes back to what I said before about reward-
ing the good efforts of your concessioners with contract extensions
and to give them flexibility to change their business model as the
contract proceeds.

Mrs. LumwMmis. Mr. Klein, turning specifically to Grand Teton Na-
tional Park, you speak highly of the National Park Service staff
that you deal with.

How important is that relationship in ensuring the successful
park operations? And how can it be improved in parks that are not
as blessed as Grand Teton?

Mr. KLEIN. Madam Chair, our relationship, I don’t think it’s
unique, but I do take great pride in the relationship that we’ve had
in Grand Teton National Park. I think on both sides we view it as
a partnership. We have shared mutual goals. We communicate ef-
fectively. You know, from time to time, we may disagree on a cer-
tain point, but I think that’s a matter of just doing good business.

And, you know, that local relationship, I think, is very important.
And I think we have some people in our national park, on the con-
cessions management staff and in administration, including the Su-
perintendent and the Deputy Superintendent, that I would loosely
term as progressive in the National Park Service, that they are
open to new ideas.

And I documented a few items in my testimony that I think are
progressive in the National Park System. We have had some sig-
nificant success. I would just like to see that grow.

And I think, in some cases, the relationship is not viewed as a
partnership. It’'s viewed somewhat as adversarial and an oversight
matter. And I think if we truly do embrace this partnership, I
think together we can move forward.

Mrs. Lummis. Well, thank you, panel.

The chair provided herself a very generous 5-minute clock. She
will do the same with the ranking member. Mrs. Lawrence is rec-
ognized for 5 minutes.

Mrs. LAWRENCE. Thank you, Madam Chair.

I have a few questions, but I just want to make the comment,
you know, I continuously state that I was previously a mayor of a
city, and I use the term often that a pothole does not have an “R”
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or “D” on it, it just needs to be fixed. And I like that analogy of
our parks do not have R’s or D’s on them.

I wanted to ask the question—and, Madam Chair, if you would
allow me to enter into the record a statement from John Garder,
who is the director of budget and appropriations for the National
Parks Conservation Association.

Mrs. Lummis. Without objection, so ordered.

Mrs. LAWRENCE. I wanted to ask a question of Ms. McDowall.

In the statement from Mr. Garder, he talks about those extenu-
ating circumstances like wildfires, flooding in our national parks
and the impact it has on our budget.

Can you talk to me about how that is budgeted for the national
parks, and is that a challenge?

Ms. McDowALL. How the Park Service covers the cost of those
types of events?

Mrs. LAWRENCE. Yes.

Ms. McDoOwALL. One moment.

So we do have emergency authority to deficit-spend. We don’t
save up for those kinds of events. We don’t keep——

Mrs. LAWRENCE. So it is not budgeted.

Ms. McDowALL. Right.

Mrs. LAWRENCE. Okay. That is interesting.

Hornblower Cruises operates boat tours to iconic destinations.
And if you are the same cruise, I have used it in Niagara Falls.
But we have heard complaints that the Park Service has refused
to extend the operating hours to these monuments in spite of over-
whelming public demand for change.

Mr. MacRae, please tell me more about these issues, and discuss
whether your company has requested an extension for your services
to these locations. And what has been the National Park Service
response?

Mr. MACRAE. So, at the Statue of Liberty, we have just recently
had some extension of our operating hours. Generally speaking, the
last tickets are sold in midafternoon, in the city that doesn’t sleep
at all. It’s sometimes a staffing question. It’s sometimes thought of
as a budget question, although the payments for franchise fees will
pretty much support any operating hours at that location.

So there has been some movement in that. We had an evening
program several years ago that was discontinued but not for lack
of demand. So the park has been receptive there to some move-
ment, although, considering how large the opportunity is, it’s a gla-
cial pace to expand visitation that way.

Alcatraz, we have had some opportunity to expand shoulder sea-
son definitions. We went from having three seasons to having two
seasons. We can run 14 cruises a day during the busy season and
10 during the winter. The fact of the matter is Alcatraz is virtually
sold out all the time. We could probably have 50 percent more,
maybe 100 percent more visitors there than we actually have.

And there’s a lot of different reasons. Some, you know, can be
overcome through change in programming and change in facilities.
I just think, generally speaking, the parks are not as driven to find
ways to increase visitation because they don’t operate off of that
budget.
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Mrs. LAWRENCE. Mr. Belland, your company, Historic Tours of
America, experienced similar issues, and, if I'm not mistaken, it
was stated that it took nearly 2 years to resolve. Can you tell me
why it took so long? What was your experience?

Mr. BELLAND. Do we have the rest of the day?

Well, again, this is our first concession, and our experience in
working with the parks was rather new to the game. I worked with
the local guy at Everglades, Dan Kimball, who is now retired, and,
boy, he thought it was a great idea. He said, I'm going to make this
my legacy contribution to the Dry Tortugas, because it makes
sense.

I mean, as I said before, the general management plan of 350
was never met. There just weren’t enough people going out there.
We had the capacity, and people wanted to go. So it seemed a very
logical thing. But this thing went up to Atlanta, then it went from
Atlanta to Washington, then back down to Everglades. And it was
back and forth so many times, I've got a whole sheath of docu-
ments, you know, of letters and emails going back and forth trying
to get this done.

And it was something, as I said before, I think it really should
have been delegated to a lower level than Washington, D.C. The
people in Atlanta certainly know what to do in this regard. And I
can tell you that the folks in Everglades did too. It was just a no-
brainer thing. It had no impact on the asset and a minimal impact
on staffing, so why not?

Mrs. LAWRENCE. If you will allow me to ask just one more ques-
tion, Madam Chair.

Ms. McDowall, you have heard the comments made from these
two. What has the National Park Service—have you analyzed it?
Have you identified it? And is there any movement to change the
processing so that we can cut down that turnaround time?

Ms. McDowALL. So there are a number of things that the Park
Service is doing, particularly for smaller contracts, to try to stream-
line the request-for-proposal process and the contracting process.

I think when it comes to the process for trying to make changes
in services during the life of a contract, the Park Service is trying
to be as flexible as possible administratively within the constraints
of the law to make changes to services.

I think that the constraint we are operating under is that—and
forgive me, I don’t have the clause memorized—there are some
clauses within the law that talk about the Park Service needing to
issue a new prospectus if they are going to expand services or add
new services during the life of a contract.

So the Park Service is very careful about where that line is. And
I think some of that frustration you hear from concessioners, I
think commercial services people in parks share those same frus-
trations. Ten years, 15, 20 years is a long time on a contract, and
things do change, but we don’t have a great deal of flexibility to
make significant changes during the term of a contract. And part
of the back-and-forth is working with the lawyers to determine
what is significant.

Mrs. LAWRENCE. Thank you, Madam Chair.

Mrs. LumwMis. I thank the gentlelady and recognize the gen-
tleman from Alabama, Mr. Palmer, for 5 minutes.
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Mr. PALMER. Thank you, Madam Chairlady.

Ms. McDowall, I'm going to ask you a little bit about the backlog
that you have in deferred maintenance and some of the infrastruc-
ture issues that the Park Service now faces.

What steps is the Park Service taking to address this backlog?

Ms. McDOWALL. So I think we have done a number of things. 1
think the work that’s been done to get a handle on what the back-
log is in the first place was the first significant move, I think.

You’re seeing the Park Service now really focus its attention and
resources on our high-priority, nontransportation deferred mainte-
nance, those facilities that really are important for serving visitors,
and working on ways to direct funding

Mr. PALMER. Let me ask you

Ms. McDowALL. —to those facilities. Yes?

Mr. PALMER. I'm going to get to some specific things here, maybe
even generate some ideas.

But when you say the significant, what would those be? Would
it be anything from a visitor facility to a road or a bridge?

Ms. McDOWALL. So nontransportation are the

Mr. PALMER. Okay.

Ms. McDowALL. —things that I'm focusing on. So things like

Mr. PALMER. Would that include a ferry?

Ms. MCcDOWALL. —visitor centers, bathrooms——

Mr. PALMER. But when you say nontransportation, would that
that exclude ferries?

Ms. McDOWALL. So the Park Service doesn’t own many ferries.
I think we’re talking about buildings, for the most part.

Mr. PALMER. Okay.

Ms. McDowALL. Yeah.

Mr. PALMER. All right.

Ms. McDOWALL. And trails, to a lesser extent.

Mr. PALMER. All right.

One of the things that, looking through the background on this,
is the leaseholder surrender interest. Is there a possibility that
more private investment could help address some or maybe even a
significant portion of the infrastructure improvement needs?

Ms. McDowALL. I think in some of the concession-managed as-
sets there is certainly a role for the private sector. I think you see
that in some of the longer concessions contracts that we have re-
cently issued and that we’re about to issue. There’s the large lodg-
ing contract at Yellowstone that’s 15 years that has a great deal
of private investment associated with it.

Mr. PALMER. Okay. Does the Park Service own the lodge, or is
that a private

Ms. McDowALL. The Park Service does own the facility.

Mr. PALMER. Is there any possibility that you could have a pub-
lic-private partnership or a private entity own the lodge?

Ms. McDowALL. I don’t immediately know the answer to that.

Mr. PALMER. That’s one of the things that I would think you
might want to consider in addressing some of the backlog. And,
again, if you take a look at the leaseholder surrender interest—and
we could work out some arrangement where private entities own
the facilities, and then the contract or the agreement was struc-
tured in such a way that, over the long term, they would be able




36

to not only recover their investment but earn a profit, it might take
some of the burden off of the Park Service.

Mr. MacRae or Mr. Klein or Mr. Belland, do you have any—and
this is just in the context of some ideas that might help solve some
of these problems and make your job a little bit easier.

Mr. MacRae?

Mr. MACRAE. Mr. Palmer, I could speak to that for a moment.

One of the things that the 1998 act did do is provide for the abil-
ity to do some leasing. So, from a practical standpoint, some of the
projects and opportunities that require a much longer amortization
period than is available under the concession contract could prob-
ably best be handled by leasing. And, frankly, it might be a nice
bridge between figuring out what the LSI solution is, because you
do need a long period of time to amortize some of these invest-
ments, and it’s really not provided, the capability to do that, within
a shorter concession agreement.

So, clearly, the leasing channel is one. And in the Golden Gate
National Recreation Area, we have two examples of that. One is
the Argonaut Hotel, and one is Cavallo Point. So the Park Service
does have assets that can be leased. And probably, with, you know,
s}(;me urging and some direction, they would probably do more of
them.

Mr. PALMER. Well, my perspective is that, when you have a pri-
vate interest in something and you basically own it, you've got
more motivation to invest in it, keep it up. And I think it helps on
the concession side. It helps in attracting visitors.

I want to go back to Ms. McDowall on the fees.

The inspector general’s office laid out some specific recommenda-
tions, some of which you have handled well. Where are you in the
process of increasing the fees?

Ms. McDoOWALL. So we have finished, for the most part, the pub-
lic engagement process that we go through before we make a deci-
sion to raise fees. Most parks that did engage in that conversation
with the public have decided to raise fees, maybe not quite as much
as they had proposed, but many of them are raising fees. I think
we started seeing increases back in February. And most parks that
were going to raise fees have raised them so far, usually after Me-
morial Day, at the beginning of the season.

Mr. PALMER. All right.

Ms. McDowALL. So we are moving forward.

Mr. PALMER. Well, my time has expired. I would just like to con-
clude with this, to encourage the Park Service to look at these pub-
lic-private partnerships going forward as maybe a part of the solu-
tion.

Thank you, Madam Chairman.

Mrs. Lummis. I thank the gentleman.

And the chair now recognizes the gentleman from Colorado, Mr.
Buck, for 5 minutes.

Mr. Buck. Thank you.

Ms. McDowall, what law are we talking about? You have men-
tioned “the law” a number of times. Could you tell me a code sec-
tion, if you have it?

Ms. McDOWALL. It’s the Concessions Management Improvement
Act of 1998.
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Mr. Buck. Okay.

And, specifically, you mentioned some of the parts of the law that
are constraining you. Can you give me some more details?

Because I think one of the things that we all want to do on this
committee is try to help you gain that flexibility, and, if there is
a statutory remedy, I think we all want to try to look at that.

Ms. McDowALL. So the way that the law lays out the request-
for-proposal process, it requires the Park Service to be very de-
tailed at the front end about the services that should be provided
and the structure of the contract. So there’s not really much of an
opportunity for negotiation.

In the private sector, you might—or even in an airport conces-
sions process, they might have a two-part process, where they find
qualified bidders, and then they actually negotiate with them to
tacllk about what kinds of services the various offerors might pro-
vide.

The Park Service can’t really do that under this law. We have
to evaluate and decide at the front end what services should be of-
fered. That goes into an RFP. And the bidders have to bid on a con-
tract that’s almost completely set in the RFP. There’s not much
room to maneuver after we select an offeror.

Mr. BUCK. So you have mentioned a contract model. Is it that the
FAA has? Or what

Ms. McDOWALL. So some of the things or some of the examples
of more flexible models would be the types of leases that Mr.
MacRae mentioned. Managing agreements are common in the hotel
industry.

Neither of those are real options under the concessions law. We
do have leasing authority, but it specifically does not allow the
Park Service to enter into a lease when a concessions contract is
what we should use.

Mr. Buck. Okay.

Any other areas of flexibility? Obviously, you are dealing with
lodging, you are dealing with food services, you are dealing with a
number of different areas. I would imagine each of them needs a
separate type of flexibility.

Ms. McDowALL. Right. They are all very unique. And I think
having the ability to mix and match different contract types,
change the way the terms are constructed for various business op-
portunities, would be valuable.

Mr. Buck. Okay.

Ms. McDowALL. We have a one-size-fits-all approach right now.

Mr. Buck. Who are the best people to talk to at the Park Service
to try to deal with developing a different model or looking at dif-
ferent models and trying to apply them?

Ms. McDowALL. It would be the Commercial Services Program
within the Chief Financial Officer’s program of-
Mr. BuckK. And you know those folks well.

Ms. McDowALL. Very well.

Mr. Buck. Okay.

I have no further questions. I yield back.

Mrs. Lummis. Well, I thank the gentleman and would ask the
panel if they would be willing to entertain a lightning round, where
we each get one question and one question only and alternate.
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Without objection, we will take that approach, and the chair rec-
ognizes herself for one question.

Ms. McDowall, are these contracting—the attorneys that—or peo-
ple who draft these prospectuses—for example, I have been told, at
Denali, they even specify within the prospectus application dif-
ferent prices for soft drinks in different parts of the park. That
sounds like micromanagement to such an extreme that you can vis-
ualize a 1,600-page contract. You can also visualize a less efficient
bidding process when that kind of specificity is included in the pro-
spectus application.

Is that normal, and do all of them have that type of specificity?
And doesn’t that seem—how can we ferret out that kind of micro-
management from the contracting process and really get down to
the type of contracting that would benefit the Park Service as well
as the applicants?

Ms. McDOWALL. So there are things that we are doing to reduce
the amount of specificity that’s required on those types of things.

There is an approach called core menu, where Washington has
been very encouraging for parks and regions who are developing
contracts to really only look at a small subset of items on a par-
ticular menu, for example. And the Park Service would approve
rates on those items, maybe five, six, seven items on a menu, and
the rest of the menu items are available for the concessioner to
price however they would wish.

Washington does not dictate to every park and every region ex-
actly how they should structure their contract. It’s a very decen-
tralized organization. We leave a lot of local discretion to the field.

And so, even though that flexibility is there, we do still have cir-
cumstances where I think there is probably more specificity than
is required.

Mrs. Lummis. Thank you.

Mrs. Lawrence?

Mrs. LAWRENCE. Thank you, Madam Chair.

We have spoken about the centennial coming up. The House is
considering an appropriation bill that would increase the Park
Service’s budget by roughly $50 million this year. That is a good
start, but, given the importance of the upcoming centennial year
and the substantial funding challenges that the Park Service is fac-
ing, is that enough?

So my question to you, Ms. McDowall: What is the Park Service
planning to do to make sure our parks are ready for the centen-
nial? And—it was only supposed to be one question. What are you
doing, and will you have the funds to do it?

Ms. McDowALL. So I think youre right, the $50 million isn’t
going to get us all the way there. It will certainly help. Raising fees
helps. I think having more money available for facilities will help.

And then I think, outside the financial realm, I think there are
a lot of—there’s a lot of work being done in the Park Service about
the kinds of programs that we offer. I think there are certainly
things we can do, working with our concessioners, to look at dif-
ferent types of visitor services that could be offered that are the
types of services that visitors are expecting in this day and age
that will help us be ready for what we hope is a large influx of visi-
tors and different visitors than we’ve had in the past.
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Mrs. LAWRENCE. Thank you.

Mrs. LumMis. The chair recognizes Mr. Palmer.

Mr. PALMER. Mr. MacRae, in your testimony, you talked about
that park visitation has been unchanged over 25 years despite a
30-percent increase in the population of the United States. And you
raised some concerns that, if you deducted the number of visitors
to the World War II Memorial and the newer monuments, that,
really, park visitation is down below 1987 numbers. Can you elabo-
rate on that a little bit?

Mr. MACRAE. The population of the country has grown signifi-
cantly over time. The visitation to the parks have not grown over
that same period.

If you think of the parks as, you know, 400 units that host 300
million visitors a year, a $3 billion budget—and there’s not a chief
marketing officer. The word “marketing” in the parks, frankly,
until Director Jarvis came along and was willing to use it, you
know, in public, was a verboten word there. “Promotion,” of course,
is in the act, so they recognized the need for promotion. But the
parks have an amazing brand, and they have amazing assets, and
they have a huge number of visitors that want to come but don’t
know much about it. So there’s some great opportunities to join
with the National Parks Promotion Council and the National Park
Foundation and BrandUSA to promote the parks.

And, frankly, the visitation within the parks hasn’t reflected the
change in our population either. So there’s some work that needs
to be done there, and the Park Service, I think, has recognized
that. And the centennial has given them some opportunity to focus
on it and try to find a way forward there. And we really encourage
that and support that, as concessioners.

Within our parks, of course, we go out and promote the parks
where we provide services, but that still leaves 300 parks that
don’t have anybody promoting them, so—huge opportunity there, in
our view.

Mr. PALMER. It sounds like we need a major marketing plan.
Thank you.

Thank you, Madam Chair.

Mrs. Lummis. Thank you, Mr. Palmer.

Before I close the hearing, I want to give each of our panelists
one last question and one last chance to close. And so I like to close
hearings by asking any of the panelists to respond to a question
you wish you would have been asked. So the chair will recognize
each panelist for kind of a closing statement.

Mr. Belland, you are recognized first.

Mr. BELLAND. Well, that’s interesting.

You know, it’s hard to sit here in this limited amount of time and
talk about all the things that we have experienced as conces-
sioners. I want to reiterate the comments of my fellow panelists by
saying that we work with an extraordinary group of people who are
absolutely dedicated to the prospects of the National Park Service
mission.

They, as much as we, have our hands tied. Listening to Ms.
McDowall’s comments about being able to change contracts, you
know, to me, put in a more simple way, which is what I was con-
fronted with—and it was never said to me—was that, after you get
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a contract, after you win the award, they really can’t negotiate with
you.

And the reason for that is that the National Park Service is
wary—I won’t use the word “afraid” because I don’t think you’re
afraid of anything—but they’re wary of another bidder coming back
and saying, oh, well, if you’d let me do that, you know, I could
have—blah, blah, blah. And they’re afraid of those lawsuits, and I
understand that.

But I think there has to be a modicum of common sense brought
to the National Park Service in a businesslike fashion that will
allow it to be flexible over these contracts. Because, as I said,
things change, big things change, and you have to be able to
change direction as you need to.

And, again, you have partners working for you, with you, that
are willing to toe the line and do the right thing. I mean, it’s in
all of our best interests to promote the parks, provide the very best
service we can. Because we are facing right now, as Congressman
Palmer said, we are facing a crisis of attendance, and we have got
to find a way to make the National Park Service relevant in this
technological age. Because they say, if a child does not go camping
by the time he is 16, he will never go camping in his life. Now,
that’s not the generation that I grew up with. And I grew up in
the age of no television, and now every kid walks around with a
television in his hand.

And so we have to seek ways, I think, to your point—I think the
question is, what can we do together to make the National Park
Service relevant for the next generation.

Mrs. Lummis. Thank you very much.

You are absolutely right about contracting. When I was State
treasurer, we would issue RFPs and award external managers for
money. And then, if there were substantial contract revisions, we
would have disgruntled bidders after us. So you are absolutely
right; it is difficult for government when you are dealing with big
contracts like that.

Thank you very much.

Mr. Klein?

Mr. KLEIN. Madam Chair, thank you for the opportunity once
again.

And thank you, Mr. Belland, for giving me time to think of a
question I would have been asked.

Mr. BELLAND. You’re welcome.

Mr. KLEIN. You know, I think there’s many questions. And, to
Mr. Belland’s point, you know, we haven’t had the opportunity to
speak at length about the many issues that I think we do need to
address over time.

But, representing Grand Teton Lodge Company, a company that
was started by John D. Rockefeller, Jr., you know, really just prior
to the formation of the park itself, the same individual that do-
nated the land, I think about whether or not these wonderful as-
sets that, Madam Chair, you've enjoyed on many occasions—dJenny
Lake Lodge, Jackson Lake Lodge, Colter Bay Village—you know,
whether that type of ingenuity and those types of visitor accom-
modations and fine dining and the wonderful trips that we provide
to people on the Snake River and the wonderful cookout sites we
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have on Oak Island, were the rules the same in 1955 when these
lodges were being built and put together and the visitor services
determined, unfortunately I think in today’s day and age that
would not have happened, and we’d be left with a park that didn’t
have these facilities that really enhance the visitor experience.

To stay in a room at Jackson Lake Lodge that has a view of the
Tetons is a once-in-a-lifetime experience. To float on the Snake
River on one of our float trips is just an unbelievable way to see
wildlife in its natural habitat. And I think, unfortunately, with the
current process, that type of ingenuity and new services and new
facilities really aren’t feasible and possible today.

Thank you once again.

Mrs. LumwMis. Thank you. And I never tire of that visitor experi-
ence. I have been doing it since I was a little girl and hope to, God
willing, be able to do it until I am no longer around.

Thank you, Mr. Klein.

Mr. MacRae?

Mr. MACRAE. Thank you, Madam Chairman.

I would say a simple way to think about it is, if you put the folks
that are responsible for preserving thousands-and-thousands-of-
year-old trees and hundreds-and-hundreds-of-year-old structures
into the job of preserving the contracting system in the National
Park Service, you probably won’t get it modernized.

Getting business folks in that have some of that background and
training, which they have been doing—so there’s some great move-
ment in that area. You know, it’s a big ship with a small rudder,
and you have to turn that rudder sooner and faster.

And I believe the Park Service recognizes many of these chal-
lenges. And, frankly, if the shackles associated with either their
culture or the laws, the things that are preventing them from mov-
ing forward, were taken off, I think the progress would be amazing.

So, great opportunities ahead. And I think the concessioners cer-
tainly want to be a part of that and are, you know, looking at every
possibility to find ways to collaborate with the National Park Serv-
ice to do that.

Thank you.

Mrs. Lummis. Thank you, Mr. MacRae.

And, with all eyes on the Park Service for the next year, as it
celebrates its 100th, it really is an opportunity to address some of
these issues, while we are all acknowledging the great pride that
we have in the National Park Service.

Ms. McDowall, you are our final speaker today.

Ms. McDowALL. Thank you.

I think, just in general, the Park Service, of course, is interested
in doing anything we can to do better at accomplishing our primary
mission, which is meeting visitor needs and protecting resources.

And, to follow up on Mr. MacRae’s point, I think there are a lot
of things the Park Service can do and is doing to improve business
acumen within the Park Service, by bringing in new staff, by better
training for the ones that exist, both to better manage parks and
to be better partners with our private-sector contractors.

And I would also be remiss if I did not mention a question that
I wish I'd been asked, was what marketing campaigns is the Park
Service running in order to prepare for its next century. And I for-
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got to mention our Find Your Park campaign that has been run-
ning with the National Park Foundation, which is a major mar-
keting and outreach push to invite new members of the American
public to come to parks. And I think we’re hoping that that effort
bears a lot of fruit.

Thank you.

Mrs. LuMmMis. I want to thank Mrs. Lawrence, Mr. Palmer, and
other members of the committee. And I want to thank our panelists
and guests for being here today and for sharing your experiences
and ideas with us.

I would also like to enter into the record statements from the fol-
lowing organizations: David Woodside, president of the Acadia Cor-
poration; John King, regional vice president of Forever Resorts;
Pamela Pitts, secretary of the California Parks Company; Tim
Rout, CEO of Dyno Ventures, Forever Resorts, Gettysburg Tours,
and TRF Concession Specialists of Florida; and John Garder, direc-
tor of budget and appropriations at the National Park Conservation
Association.

Without objection, so ordered.

Mrs. LummMmis. Again, thank you, witnesses, for taking the time
to appear before us today. This hearing was one of the more enjoy-
able and enlightening and caused us to think about some opportu-
nities legislatively and with regard to our stewardship of our great
National Park System. So thank you kindly.

If there is no further business, without objection, the sub-
committee stands adjourned.

[Whereupon, at 10:17 a.m., the subcommittee was adjourned.]
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Chairwoman Lummis, Ranking Member Lawrence and members of the subcommittee, I am John
Garder, Director of Budget and Appropriations at the National Parks Conservation Association
(NPCA). On behalf of our more than one million members and supporters across the country, 1
thank you for the opportunity to submit this testimony in regard to this hearing on National Park
Service concessions. Founded in 1919, NPCA is the leading, independent, private citizen voice
in support of promoting, protecting and enhancing America’s national parks for present and
future generations.

Concession fees, recreational fees, private donations and other sources of funding are important
for the maintenance of our nation’s crown jewels. However, NPCA strongly believes that visitor
services, including concessions, benefit from a well-staffed and well-managed National Park
Service. Congress has not matched the responsibility and care required to best enhance the
National Park System and provide the best experiences to visitors. Most critical for the fiscal
well-being of the National Park System are the need for congressional appropriations and
increased funding for park roads and other transportation infrastructure through reauthorization
of the transportation law.

As the National Park Service prepares for its Centennial year in 2016, the National Park System
is understaffed and requires repair to its infrastructure. The National Park System suffers from an
annual operations shortfall that prevents needed protection, interpretation and maintenance; the
deferred maintenance backlog has grown to $11.5 billion; and important land acquisition projects
have gone unfunded, threatening incompatible development within the borders of our national
parks.

The Federal Lands Subcommittee of the House Committee on Natural Resources is also holding

a hearing today, on “New and Innovative Ideas for the Next Century of Our National Parks.” For
that hearing, NPCA is outlining several concepts deserving of congressional attention that could

help supplement appropriated funding for our national parks; it is important now more than ever

for Congress to seriously examine these concepts. However, a more comprehensive solution is
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needed because vastly insufficient resources pose a fundamental threat to the well-being of our
nation’s parks, as well as to the enjoyment of park visitors and the health of local economies that
depend on the quality of their experience. Appropriated funding and transportation funding must
be restored and increased to meet the bulk of national park funding needs.

Fiscal Year 2016:

We are grateful that both the House and Senate Appropriations Subcommittees on Interior,
Environment and Related Agencies are seeking modest increases for the National Park Service in
FY16. However, these bills fall far short of the President’s request and the more robust funding
needs of our parks, particularly as they prepare for their Centennial year.

The Interior appropriations 302(b) suballocation for FY16 is vastly insufficient to allow
appropriators to adequately invest in our national parks. We strongly urge Congress to come
together to craft and agree to a budget deal that will replace the sequester. We would then ask
that Congress build on that success by restoring funding for the National Park Service to, ata
minimum, the levels proposed in the Administration’s budget.

Another major constraint on the Interior allocation is the need to fund wildfire suppression. The
cost of wildfire suppression has increased due to several factors, and the inability of annual
appropriations to meet the need has led to a cycle of the US Forest Service and the Department
of the Interior borrowing from nonfire accounts, threatening important activities needed to
ensure the health of forests and recreational opportunities, among other impacts. Repaying those
accounts the following fiscal year has had a damaging impact on the Interior allocation,
preventing other needed investments, such as national parks. We urge passage of the Wildfire
Disaster Funding Act, which would fund the most catastrophic one to two percent of wildfires
through an emergency account similar to the funding mechanism for other natural disasters such
as floods and hurricanes. The bill would offer many benefits to address the wildfire funding
problem, including relieving the financial burden of these huge costs on an already constrained
Interior appropriations suballocation,

The funding needs for the National Park System are significant.
National Park System Funding Needs:

Operations funding:

Operations funding provides for the operation of our national parks, including park rangers to
provide interpretation and day-to-day maintenance; cultural resource experts to protect and
restore historic resources; biologists to ensure the health of wildlife and ecosystems; air and
water quality experts; and other staff. The FY13 sequester mandated a 6% cut to all park
accounts including operations, which had a tremendously damaging effect, leading to
approximately 1,900 fewer rangers and other staff in parks, park facilities opening later and/or
closing earlier in the day or the season, and other damaging impacts. These cuts threatened the
protection of park resources, the quality of the visiting experience, and the health of local
economies that depend on park visitors.
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Unfortunately the damage to park operations has not been limited to the FY 13 sequester, as the
account has been cut or insufficiently restored over the last several years. National Park
Service’s operations funding is down 7% ($178 million) in today’s dollars from where it was
only five years ago, which has led to a reduction in rangers and other staff to educate visitors and
protect resources, There are currently at least 410 rangers and other staff (measured in FTEs) less
than there were in FY'10. The President’s budget requests the return of those staff and a modest
increase over that for a total increase of 471 FTEs over FY15.

The deferred maintenance backlog:
Non-transportation funding needs:

Due to insufficient funding, the National Park Service deferred maintenance backlog has grown
to $11.5 billion, with roughly half of that backlog comprised of park assets not related to
transportation.

The decline in park operations has led to insufficient day-to-day maintenance that prevents
projects from being added to the backlog. Restoring operations funding to more adequate levels
would help address some of this problem.

The non-roads portion of the backlog has continued to grow in large part due to a steady decline
in construction funding that provides for major projects. The National Park Service’s
construction budget has declined by 62% ($230 million) over the last decade in today’s dollars. It
should be no surprise that over time, this portion of the backlog has grown to nearly $6 billion.

The President’s FY 16 budget requests restoring $113 million to the construction account,
essentially restoring the account to FY'10 levels after controlling for inflation, but not by any
means returning the account to the levels of a decade ago. This investment would address some
of the most critically-needed infrastructure projects to meet basic visitor health and safety
standards, such as replacing wiring in the historic Many Glacier Hotel in Glacier National Park
and addressing aging wastewater infrastructure at Yellowstone National Park, among other
needed projects.

Transportation funding needs:
The backlog related to roads, bridges and other transportation infrastructure has grown to $5.6

billion largely because of insufficient funding through reauthorization of the federal
transportation law.

Currently: ‘
*  40% of 5,500 miles/paved and 4,100 miles/unpaved park roads are in poor to fair
condition;

* 42 of the system’s 1,442 bridges are deficient, e.g. Memorial Bridge over the Potomac
River. Many more are in the second half of their service lives and will require renovation
soon;
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» Many park transit systems are operating with aging equipment that will need to be
replaced in the coming years — 44 systems provide critical access to National Park
Service sites not otherwise accessible to the public.

Roads, bridges, and other transportation facilities located or operating in national parks are
federal facilities. Congress traditionally has supported the building, operation, maintenance, and
improvement of these facilities with funds from the Highway Trust Fund.

As Congress works to reauthorize the federal transportation law, or MAP-21, we urge increased
funding for both routine projects as well as for “mega-projects.” The National Park Service
currently receives a dedicated $240 million through the Federal Lands Transportation Program
(FLTP) within MAP-21. The National Park Service estimates that it needs more than four times
the current amount per year through 2024 to restore its transportation systems to good condition
and to meet growing visitor access needs. We ask that the guaranteed allocation to national parks
be increased from $240 million to at least $365 million the first year with progressive increases
until the deferred maintenance backlog is adequately addressed.

The costs of more than a dozen road, bridge, and alternative transportation projects in the
national parks exceeds the capacity of the FLTP to finance. For example, the renovation of
Memorial Bridge leading to Arlington National Cemetery and the Arlington House Memorial is
estimated to cost upwards of $240 million - the equivalent of the entire allocation the National
Park Service receives from the FLTP in one year. We ask that additional funds are dedicated to
address the mega project backlog in the parks.

Land Acquisition Funding Needs:

Land acquisition through the Land and Water Conservation fund (LWCF) has been critical in
preventing incompatible development within the borders of our national parks, and in adjacent
parcels with nationally significant resources within congressionally designated boundaries.
Funds allow the National Park Service and other land management agencies to purchase parcels
from willing sellers to prevent development and ensure more effective and efficient
management.

The acquisition of inholdings is directly related to better managing the places in which our nation
already has made a significant investment. LWCF boosts public access and the recreation
economy; fosters more efficient land management, and can reduce administrative and
management costs; including the threats of damaging wildfire and invasive species introduction.

Unfortunately, the program has been vastly underfunded. LWCF funding for National Park
Service federal land acquisition has declined from $86 million in FY10 to $51 million in FY15, a
decline of more than 40%. Investments across the LWCF and related programs have fallen far
short of the fully authorized level of $900 million.

At a minimum, we request an increased appropriated investment in this program and that it be
reauthorized, as its authorization is set to expire at the end of this fiscal year, HR. 1814/S. 338
secks permanent reauthorization of LWCF and should be supported.



48

We urge more robust support, however, through full and dedicated funding that would allow for
a dependable investment for this program each year through a mandatory funding stream, as
requested by this Administration. Though there is not yet a companion bill in the House, S. 890
seeks permanent reauthorization and full funding for this important program, and should be
supported.

Support for Supplemental Funding:

NPCA urges support for efforts to supplement traditional federal funding streams with additional
sources.

There are two immiediate opportunities to support supplemental funding:

¢ Park fees, authorized through the Federal Lands Recreation Enhancement Act. We urge
reauthorization of this important program that allows the National Park Service to retain
more than $180 million annually in needed fees. We are grateful for the recent pattern of
temporary reauthorization of this program and hope we will see an effort to move
forward with a more long-term reauthorization.

e The Centennial Challenge, which leverages private funds with a federal match for
signature national park projects. We support the President’s requested appropriated
increase of $40 million for this program in FY16 as part of the National Park Service
budget proposal. The President’s budget also supports mandatory funding for this
program, and NPCA is currently seeking legislation that would support this concept that
we hope would receive bipartisan support.

Additional information on our supplemental funding advocacy can be found at
http://www.npca.org/assets/pdf/Park-Funding-Proposals.pdf. Details can be found both in the
testimony of NPCA Senior Vice President of Government Affairs Craig Obey for the
aforementioned July 23 House Natural Resources hearing, and in the associated Bipartisan
Policy Center white papers on supplemental park funding concepts that are linked at the above
web page.

Conclusion:

The 2016 Centennial of the National Park Service is expected to bring a surge in visitation due to
a public relations campaign to raise awareness, as well as a series of events at parks across the
country to celebrate this historic occasion. We are concerned that those visitors will arrive to
insufficient rangers to greet and guide them and engage them in visitor programs, and that they
will arrive to crumbling facilities in disrepair.

Alternatively, the Centennial provides an historic opportunity to provide more adequate funding
for our national parks. A robust investment can ensure the protection of our national treasures for
the next hundred years and beyond, as well as interpretive opportunities that allow American
families to learn about and celebrate our natural and cultural heritage.
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Again, we urge:

A budget deal to replace sequestration that can allow for, at a minimum, the President’s
request for $3.048 billion in appropriated funding for the National Park System;

Support for the Wildfire Disaster Funding Act to fund catastrophic wildfires like other
natural disasters and relieve a constrained Interior appropriations allocation;

More robust funding through the Federal Land Transportation Program and to address the
mega projects for national park transportation infrastructure;

Reauthorization and increased, permanent funding for the Land and Water Conservation
Fund;

And consideration of alternative funding mechanisms, such as support for the Centennial
Challenge and fee authority.

More information about funding needs for the National Park System, supplemental funding
concepts and the enormous economic importance of our national parks can be found at
http://www npca.org/protecting-our-parks/park-funding/park-funding htral.

Thank you again for the opportunity to submit this testimony and for your attention to the needs
of America’s National Park System.
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Statement of David B. Woodside, President of the Acadia Corporation
Before the Subcommittee on Interior, Committee on Oversight and Government Reform,
U.S. House of Representatives
On Medernizing the National Park Service Concessions Program
July 23,2015

Mr. Chairman and Members, the Acadia Corporation is pleased to offer this testimony regarding
ways to continue and improve the tradition of great visitor experiences and telling of park stories
through a partnership between concessioners and the National Park Service. My name is David B.
Woodside and I serve as President of my organization. The Acadia Corporation served as a
concessioner in Acadia National Park for eighty (80) years from 1933 to 2013, serving some 500,000
visitors annually by offering traditional food service at the Jordan Pond House restaurant as well as
snacks, beverages, and retail merchandise in three locations in Acadia National Park. Despite very
limited operations in our early years, the Acadia Corporation served well over four million meals and
provided retail services to over three million park visitors during our tenure.

Our comments address our experiences and our ideas for hosting more and more diverse park visitors
well, for using park financial resources effectively and efficiently, and for using the hospitality
expertise and extensive local park knowledge offered by locally based concessioners.

The passage of the 1998 Concessions Act created a new competitive process for the award of all
concessions contracts with gross revenues in excess of $500,000. In 2001, the Acadia Corporation
successfully competed against several bidders for a new 10-year contract. In 2012, we again
competed for a new 10-year contract. On September 28, 2013, 10 months after submitting our
proposal, we were informed that the contract had been awarded to Dawnland, LLC, a subsidiary of
the New Mexico based Ortega Family Enterprises.

Responding to a NPS contract prospectus is an extremely time-consuming and costly process,
particularly for smaller, single-park operators. Ibegan work on our response during 2011, over a full
year in advance of the July 2012 prospectus release.  Over 2500 hours of company-management
hours were spent on our prospectus development. In addition, we utilized professional assistance in
developing and producing our proposal. In total, our out-of-pocket cost for our proposal exceeded
$90,000 excluding management salaries.

We went into the contract competition believing we had an excellent prospect of retaining the
contract. While NPS evaluations only rate concessioners as satisfactory or unsatisfactory, in our
recent evaluation we had been rated as “one of the best concessioners in the National Park Service”
by our park superintendent. Our visitor comments rated us in the 90" plus percentile as good or
excellent in food and service. We met or exceeded all contract requirements and maintained
excellent relations with park management for 80 years. Lastly, we brought decades of experience at
operating a restaurant that routinely served in excess of 2,000 visitors per day and operated high-
volume retail operations in multiple park locations. In contrast, the successful bidder brought only
three years of fine-dining experience, neither of which had served even 1,000 visitors in a day, and
very limited experience in the logistics of operating multiple retail operations within a park location.
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One could easily jump to the conclusion that we might have been complacent in our proposal, failing
to respond to new contract requirements, offering little or no innovation, and offering a significantly
lower fee. As referenced above, we expended extensive time, effort, and expense to develop our
proposal. Our prospectus response offered over 100 new innovations to address the operational and
environmental issues presented in the new contract. Our fee offering was significantly higher than
the contract minimum. While the details of competing proposals are not divulged, the following
information obtained from NPS records suggests our financial offering was superior:

2012 — Acadia Corporation; Total Sales $6,032,172; Franchise Fee $475,581; Fee Percentage 7.88%
2013 — Acadia Corporation; Total Sales $5,601,411; Franchise Fee $442,879; Fee Percentage 7.91%
(Sales reduction in 2013 due to the delayed spring opening and Government shutdown, Oct 1-20)
2014 — Dawnland, LLC; Total Sales $5,756,757; Franchise Fee $437,891; Fee Percentage 7.61%

In its first year of operation, despite significant menu price increases, compared with our last full
season of operation Dawnland generated over $250,000 less in sales, paid the government over
$35,000 less in fees and paid a lower percentage of their revenues to the government.

So what compelled NPS to select Dawnland, LLC? Under the current system, virtually no reasons
are given for selection of a particular proposal. In a letter from NPS Director Jon Jarvis to Maine
Senators Collins and King, he summarized the proposal review panel decision by succinctly stating,
“Dawnland, LLC’s proposal received the highest cumulative point score.” As the long-time
incumbent and as one who had spent endless hours developing our proposal, the only meaningful
feedback I was able to obtain was by submitting a FOIA request to obtain a copy of the Dawnland
contract. The contract, which was amended from the draft included in the prospectus, added
additional provisions presumably from Dawnland’s winning proposal. Ultimately, after spending
over a year of our company’s time and almost $100,000 in costs, we were unable to obtain any
meaningful feedback, receiving only thanks for our many years of service and wishes for good luck
in the future.

That future is not a promising one for small, single-park operators such as the Acadia Corporation. I
have been left to ponder what advice I would give to another small, single-park concessioner facing
the decision of whether to compete for a new contract. More importantly, what will I advise our
company when the Acadia contract comes up for bid in eight years? Absent any significant changes
in concessions contracting, I would consider investing the time and resources necessary to compete
to be a highly speculative investment. Absent congressional action, national park concessions are
destined to be left to companies large enough to have personnel dedicated to proposal development
and centralized management offering a homogenous, mediocre service lacking the distinctiveness
befitting America’s unique national parks.

I would call upon Congress and the National Park Service to develop a system that truly recognizes
outstanding concession operators. Such a system would go beyond the black-and-white rating
system of satisfactory or unsatisfactory and develop the means to truly recognize outstanding
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operators. The selection system also needs to fully recognize and value the input of local park
management in making concessioner selections for local parks. Who is better qualified to evaluate
the performance of a company than those park managers that have worked with that company on a
daily basis?

It is critical to require a high standard of service and quality for park concessioners, but the heritage
aspect of local concession management should play a significant role in the concession contract
decision as well. A single-park concession with such a long history of service in support of a unique
tradition cannot be valued entirely by balance sheets.

1 would also encourage NPS to be more transparent with its concession awards. A fair process
should be more open to public scrutiny, with restrictions only on information that is truly proprietary.

Ultimately, Acadia’s visitors are the ones who have lost the most in the transition of concession
operators. Many unsuspecting visitors now pay higher prices for a food service that visitors suggest
is of lower quality than in the past. In addition, many of the unique, time-honored Jordan Pond
traditions have disappeared as virtually hundreds of years of experience have been lost in the
transition. Additionally, the local park has lost, as absentee management has generated less in fees
while creating new park-management issues. Local nonprofits have experienced a loss in financial
support and volunteers and the local and larger Maine community have experienced a loss of jobs as
concessions management has been moved out of state and purchases of local crafts and foods have
diminished in favor of national contracts. Wherever possible, national park visitors deserve goods
and services unique to the distinctive character of each individual park. Icall upon Congress and the
National Park Service to develop a system that respects the role that locally owned and operated
concessions can play in enhancing visitor services in our national parks.

I thank you for allowing me to share my thoughts on how we can work in cooperation with the
National Park Service and other organizations in the tourism and recreation communities to deliver
great park experiences to a growing and changing America and to those who come to our nation to
visit great places that tell America’s stories.

David B. Woodside

President, Acadia Corporation

P. O. Box 24

Bar Harbor, Maine 04609
207-288-1204
dwoodside@theacadiacorporation.com
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Statement of John King, Regional Vice President, Forever Resorts
Before the Subcommittee on Interior, Committee on Oversight and Government Reform
U.S. House of Representatives on Modernizing the National Park Service Concessions
Program
July 23,2015

Mr. Chairman and Members, I have worked for concession operations in National Parks for the
past 30 years, and specifically for Signal Mountain Lodge (a Forever Resort) in Grand Teton
National Park for the past 27 years, and for Scenic Safaris (another Forever Resort) in
Yellowstone National Park during the winter for the past five years. We are pleased to be able to
offer testimony regarding ways in which we, as concessioners, in partnership with the National
Park Service, can improve visitor services and experiences.

Over the years at Signal Mountain Lodge, we have had a great partnership relationship with the
National Park Service. For instance, to meet changing needs and requests from visitors, we have
worked with the National Park Service to take over existing campgrounds and provide necessary
staffing that has helped not only to give visitors better experiences, but also to manage and patrol
camp sites and educate visitors regarding bear awareness with great success. With our new
concession contract, we have also worked with the National Park Service to find innovative
solutions to provide new services for visitors such as constructing a laundry and shower facility
without increasing Leasehold Surrender Interest. This service has been needed and requested by
visitors for years. In fact, it was our number-one complaint for the entire property. The success
of adding these facilities for visitors has been phenomenal.

In looking toward the future, we hope that the National Park Service will become even more
receptive to increasing visitor service where it is needed, and where it makes sense, in a timely
manner while at the same time, always protecting the National Parks’ natural and cultural
resources. Prospectuses and contracts could be improved by giving concessioners a credit of
some sort or other innovative rewards for making capital investments that do not contribute to
Leasehold Surrender Interest. Longer contracts would also allow concessioners to make larger
capital investments that could be recovered by the end of the concession contract. And, finally,
rewarding excellent concessioners in some way for being outstanding partners with the National
Park Service and for providing outstanding visitor services with extra point(s) given in the re-bid
prospectus process, or other innovative method, would help to solidify longevity and stability for
good concessioners.

In closing, I want to say it has always been a pleasure working with the National Park Service
during my hospitality career. Iappreciate the entire Business Resource Team we work with in
Grand Teton National Park. I feel we work together as a team to tackle issues, and improve the
visitor experience. I also want to commend the superintendent and his team in Yellowstone
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National Park for finalizing the new Winter Use Plan, which was a resounding success during
our first year (this past winter) of the new concession contract term.

We look forward to partnering with the National Park Service to continue to find innovative
ways to improve visitor services, protect Park resources, and providing a financially sustainable
business model for the concessioner. Thanks so much for your consideration of this testimony.

John King

Regional Vice President

Signal Mountain Lodge (Grand Teton National Park); Scenic Safaris (Yellowstone National
Park) Wyoming

P.O. Box 1881

Wilson, WY 83013

307.690.9544

jking@foreverresorts.com
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Statement of Pamela Koeberer Pitts, Secretary, The California Parks Company
Before the Subcommittee on Interior, Committee on Oversight and Government Reform,
U.S. House of Representatives
On Modernizing the National Park Service Concessions Program
July 23,2015

M. Chairman and Members, The California Parks Company is pleased to offer this testimony
regarding ways to continue and improve the tradition of great visitor experiences and telling of park
stories through a partnership between concessioners and the National Park Service. My name is
Pamela Koeberer Pitts and I serve as Secretary of my organization. The California Parks Company
provides hospitality management services in three State Parks (Angel Island and Big Basin in
California and Silver Falls in Oregon), five Water Districts (Metropolitan Water District, East Bay
Municipal Utility District, Contra Costa Water District, Lake Hemet Water District, and Vail Lake),
two Regional Parks ( Lake Chabot and Los Trampas), three County Parks (Lake Gregory - San
Bernardino County, Fee Collection - Santa Clara County, and Lake Nacimiento/San Antonio -
Monterey County), one Fee Collection Operation (Death Valley National Park), one City Retail unit
(Happy Hollow Park & Zoo for the City of San Jose), one USDA contract for campgrounds and
launch ramps at Shasta/Trinity Lakes, and the concession at Lassen Volcanic National Park since
1977. In the continual operation of our business for almost 40 years, we have offered outstanding
customer service to millions of visitors.

Our comments reflect our years of experience in the hospitality business in diverse concession
operations and our ideas for enhancing the park visitor experience and using park financial resources
more effectively and efficiently:

o Level of Oversight: No other agency that we work with micro-manages us to the level of the
National Park Service (NPS). Health inspections, fair pricing, property management, and
public safety are the concern of all agencies but it is only the NPS that oversees our business
practices on such a minute and frequent level. We expect and respect the oversight but, once
it has been confirmed that we are meeting agency expectations, a yearly inspection should
suffice.

s Price-Approval Process: The price-approval process within the NPS is cumbersome and
slow. We often are behind the curve with our price structure on accommodations due to the
NPS time constraints and process. We do not experience this situation with other agencies.

e Rating System: The NPS is the only agency we deal with that does not give a rating level
above “satisfactory” no matter how outstanding performance may be. Above average
evaluations (which we get at all other operations) for outstanding performance are not
recognized; however, an unsatisfactory rating on an NPS evaluation can have major
repercussions. In the California State Parks System, for example, a rating of 90 or above
given three years prior to an award of an RFP is given bonus points in the bid submittal.

¢ RFP Costs: Small operators are forced to spend disproportionate dollars to respond to
prospectuses that are better suited to bigger companies doing business in many national
parks. The cost to our company to rebid Lassen (after being the incumbent there for 30
years) was $50,000, a VERY substantial cost to a small concessioner. Congress with the
passage of the 1998 Concessions Management Improvement Act has unintentionally left
companies like ours very vulnerable. It is a real question whether our type of “family-
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focused” business is likely to survive in this now very competitive market. We bid
proposals on a continual basis; none are as difficult or costly to prepare.

e Capital Requests in RFPs: The NPS has lost sight in recent RFPs of the capital demands put
upon the concessioner compared to the length of contracts. In addition, the NPS often listens
to high-priced consultant’s suggestions instead of listening to the people that know the
operations. Having operated Lassen concessions for 30 years before the Lassen RFP was
issued in 2008, we were well aware of the request by visitors for more substantial lodging in
the park. We were vocal in arguing that 21% Century campground users want more than a
plain campsite and suggested the idea of camper cabins being installed in the park to be
operated by the concessioner. We were pleased to see the inclusion in the RFP of 20 camper
cabins but realized that it would be impossible to recoup the capital investment in a 10-year
contract! The lack of consideration given by the NPS and their consultants to the concept of
“the opportunity to make a profit” resulted in no one bidding on the contract. The RFP was
revamped and reissued with the NPS paying for the cabins and the concessioner operating
them. If thought had been given to issuance of a longer contract with competitive pricing,
the concessioner would have been willing to pay for the camper cabins, which would have
resulted in a more realistic cost for the project as well as a saving of taxpayers’ money.

Thank you for allowing us to share our thoughts on how we can work in better cooperation with
the National Park Service to deliver great park experiences to a growing and changing America
and to those who come to our nation to visit great places that tell America’s stories.

Pamela Koeberer Pitts

Secretary, The California Parks Company
2150 Main Street, Suite 5

Red Bluff, CA 96080

530-529-1512

pkpitts@calparksco.com
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Statement of Tim Rout, CEQ, Dyno Ventures, LLC
Before the Subcommittee on Interior, Committee on Oversight and Government Reform,
U.S. House of Representatives
On Modernizing the National Park Service Concessions Program
July 23, 2015

Mr, Chairman and Members, Dyno Ventures is pleased to offer this testimony regarding ways to
continue and improve the tradition of great visitor experiences and telling of park stories through a
partnership between concessioners and the National Park Service. My name is Tim Rout and [ serve
as CEO of my organization. My team, originally under the Endeka Group entity, developed,
implemented and operated all Wi-Fi and Internet-TV concessions on military bases for the U.S.
Marine Corps, U.S. Army, U.S. Air Force, Department of Homeland Security and the FBI Academy.
That innovative global project was made possible through partnerships with non-appropriated fund
instrumentalities (NAFIs), such as Marine Corps Community Services (MCCS) and the Army Air
Force Exchange Service (AAFES). The project was entirely funded with over $90 million from
private investors, and required zero U.S. government funding. Our team developed innovative
broadband technologies that today allow hundreds of thousands of service members to roam
seamlessly across military bases, worldwide, with their wireless devices. They are able to use the
same broadband wireless Internet/TV service plan at all remote locations, at half the price of
competing services. The NAFI partners have realized millions of dollars in revenue sharing from
this service, allowing them to continue providing critical morale programs in an environment of
decreasing appropriated funding (APF) budgets. The NAFI model was truly a win-win-win for
service members, the military and our private investors.

For over 100 years the stewards of our public lands have walked a fine line between preserving
natural wonders for all Americans and providing the kinds of services that enable access to, and
enjoyment of, those lands. Our comments address our experiences and our ideas for attracting a
diverse range of visitors, for using park financial resources effectively and efficiently, and for using
the technical and management skills of companies like mine.

Our suggestions for improving services on public lands are as follows:

(1) Each land management agency should establish a non-appropriated fund instrumentality
(NAFI). NAFI organizations are entirely self-funded, and are tasked with partnering with
commercial vendors of products and services on public lands. They do not operate under the
Federal Acquisition Regulations (FAR), but use the FAR as a guideline for commercial
contracting operations. Establishment of NAFIs for the National Park Service, U.S. Forest
Service and the U.S. Army Corps of Engineers would greatly enhance the quality and
quantity of services available to visitors to public lands and, therefore, visitation.
Furthermore, it would produce significant new non-appropriated funding for other public
land maintenance operations, just as it has for MCCS and AAFES. One of the first steps for
a new NAFI should be to execute a comprehensive marketing survey of visitors to public
land, leveraging information about their demographics, and their expectations, in the
development of new services and products.
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(2) Land management agencies should establish close liaison with other NAFIs, such as MCCS
and AAFES/Exchange, to take advantage of the vast experience of those agencies. For
example, when writing commercial contracts for provision of services and products, NAFIs

- routinely list within those contracts other agencies that may utilize the same vendor. This
procedure is designed to make government more efficient, with all agencies able to use the
same contract vehicles, without a separate years-long procurement process. Many
commercial services on public land, from hospitality and cafes to telecommunications, have
been sourced, vetted and contracted by other NAFIs. Public land management agencies
should leverage that institutional knowledge, even as they seek specialized solutions for their
unique market.

(3) Services and products offered on public land should adhere to the same market- segmentation
practices that have proven to be effective in society as a whole; from basic amenities at low
price to premium hospitality services/products at high price, offerings on public lands should
attract those from a diverse socio-economic background. For example, the higher revenue
from premium food and drink, or ultra-high speed Internet will assist agencies in funding
more basic amenities at lower prices, or even offering them for free. A NAFI is best suited to
ensuring the appropriateness and range of offerings by commercial vendors.

We continue to believe that public land management, and more diverse visitation, can best be
enhanced through the provision of market-based, for-fee services. The American population
increasingly expects both basic and premium hospitality amenities while on vacation, even on public
land. Itis critical that specialized, self-funded NAFIs oversee the quality provisioning of those
services.

We thank you for allowing us to share our thoughts on how we can work in cooperation with the
National Park Service and other organizations in the tourism and recreation communities to
deliver great park experiences to a growing and changing America and to those who come to our
nation to visit great places that tell America’s stories.

Tim Rout

CEO, Dyno Ventures, LLC
7660 Fay Avenue, Suite 368
La Jolla, CA 92037
858-353-0845
tim@dynoventures.com
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Statement of Forever Resorts
Before the Subcommittee on Interior, Committee on Oversight and Government Reform,
U.S. House of Representatives
On Modernizing the National Park Service Concessions Program
July 23, 2015

Forever Resorts currently operates as an authorized concessioner in 15 locations in 11 National
Park Service (NPS) units. The company has been providing these services for over 34 years,
during which time the ownership and management team of Forever Resorts has collectively
accumulated hundreds of years of experience living and working in our National Parks. We are
both proud and humbled to be an important part of these treasured locations and believe our role
as a concessioner is to work in partnership with local park staff and management to ensure each
visitor has an enriching and enjoyable park experience.

The hospitality industry has seen visitor expectations change and evolve over the years, often
necessitating changes in the facilities and services required to deliver and respond to those
expectations. Although it is important to preserve the unique, historic and pristine environment
often found in our National Park units, the visitor commercial services provided at these park
units must also evolve and adapt in order to be relevant to the visitors coming today.

This need to be responsive to today’s visitors creates a challenge for many of the park units that
struggle with dated facilities and infrastructure. In addition, a significant number of concession
areas are located in remote environments, compounding the costs associated with upgrading
services. Park managers struggle with limited financial resources to tackle both the maintenance
backlog and these needed visitor enhancements, which would go a long way to not only meeting
and exceeding visitor expectations, but increasing park visitation as well. Turning around
declining park visitation would also generate needed funds through increased park entrance fees
and franchise fees. Concessioners can be part of the solution to this need for funding.

Like many concessioners, Forever Resorts has demonstrated how working together with the NPS
in some of our park locations has truly been a win, win, win, for the visitor, the NPS, and the
concessioner. An example is a dated NPS-operated campground with no hookups providing
services that have been virtually unchanged for over 50 years. In a number of cases, these
campgrounds have been turned over to the concessioner and improvements have been made and
services added, including electricity for each site. The visitors win, because their expectations
are met for improved services. They are gladly willing to pay more for these improved services
~ often for a longer stay. The park benefits with increased fees. And the concessioner benefits
from the higher revenues and occupancies of the campsites.

Forever Resorts would like to provide a few examples in some of the parks we operate where,
working with the local park, we can focus on some initiatives in a few areas that would have a
positive impact by creating “win, win, win” scenarios for the park visitors, the NPS, and the
concessioner. These examples include: extending the operating season in parks where there is
demonstrated demand; improving cell phone and Wi-Fi coverage in concession areas; taking
over NPS campground operations and making needed improvements to same; and assisting in
providing new and expanded services.
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Expanding the Operating Season

A number of our park units experience strong seasonal demand and high occupancies, which can
make it difficult to accommodate all the visitors who would like to come to the unit. Expanding
the season when facilities can be adapted not only provides additional visitor opportunities to
those who would otherwise be turned away, but positively impacts the gateway communities and
other stakeholders, where economic activity drops dramatically when the “closed” sign goes up
in the park.

This situation is especially true at the Grand Canvon North Rim and Bryce Canyon, where the
park is open year around, but park concession operations are seasonal.

Improving Cell Phone and Wi-Fi Coverage in Concession Areas

Improving cell phone service and Wi-Fi coverage is an extremely important issue that has
significant impacts on visitor satisfaction as well as present and future park visitation. Most
travelers can no longer go on vacation without at least taking a little time to “stay connected”
with business and other important obligations. In addition, the youth of today will shy away
from — or not return for a future visit to — areas where access to social media and other electronic
content is not possible.

At the Grand Canyon North Rim, the NPS needs to be more proactive, and allocate the
necessary resources to improve guest Wi-Fi coverage. This site was one of the five locations
identified by NPS Director Jarvis at the “Grand Thoughts” conference in October 2012.
However, the only improvements that have been made are some minor tweaks that we were able
to do. At Bryce Canyon, the concession operations receive many complaints on the lack of
quality cell phone and Wi-Fi service. Big Bend National Park in remote west Texas was also
identified as one of the five locations for a test park.

Assigning NPS Campground Operations to the Concessioner

As touched on above, this initiative could increase visitor satisfaction by offering improvements
like individual site electricity and other site amenities desired by the guests. Even campers need
to plug in and recharge their personal devices! This point has been proven by Forever at Signal
Mountain Lodge in Grand Teton National Park and in Badlands National Park, as well as by
numerous other concessioners in the system. Most parks do not have the resources to invest the
capital needed to accomplish these improvements, and concessioners can often operate these
campgrounds more efficiently while providing increased camping and franchise fees to the local
park unit. Additional Forever Resorts concession operations that are candidates are Grand
Canyon North Rim, Bryce Canyon, Big Bend, and Mammoth Cave.

Assisting in Providing New and Expanded Services

Many concessioners have numerous ideas for programs and initiatives to provide enhanced
services and activities, as well as additional facilities where there is demonstrated demand. An
example at a Forever Resorts concession operation is Mammoth Cave, which, years ago, was
one of the top tourist destinations in the country. Unfortunately, because of budget constraints,
and declining visitation over the years, a number of the popular tours have been significantly
reduced or eliminated. The NPS is de-emphasizing the longer cave trips, and even closed the
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concession-operated Snowball Dining Room on the cave floor. We believe that more creative
trip alternatives can be offered. The NPS is now having a difficult time generating interest for
the long-term concession contract offering that is not seeing competitive bid responses.

Forever Resorts

7501 E. McCormick Parkway
Scottsdale, AZ 85258

(480) 998-7199
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Statement of Gettysburg Tours, Inc. and TRF Concession Specialists of Florida, Inc.
Before the Subcommittee on Interior, Committee on Oversight and Government Reform,
U.S. House of Representatives
On Modernizing the National Park Service Concessions Program
July 23, 2015

The companies stated above each operate a concession contract in a National Park. Gettysburg
Tours, Inc. operates the Eisenhower Farm Shuttle Service in Gettysburg, Pennsylvania. This
contact is under $500,000 in revenue and therefore has preferential right. TRF Concession
Specialists of Florida, Inc. operates tram tours, bicycle rentals and a small souvenir shop in Shark
Valley, Everglades National Park. This small business contract is under $3,000,000 in revenue.
The two companies are owned and managed by the same individuals.

Overall, National Park Service (NPS) staff in the parks in which we operate is open to new ideas
and visitor services. However, direction from upper-level NPS management is not always clear
and interpretation of what is permitted when modifying authorized services during the term of
the contract varies from park to park. The services that we have requested during the term of the
contract do not change the contract revenue or bottom-line profit materially. In most cases, these
services are relatively insignificant to the total contract and are suggested more for visitor
convenience than for increase in profitability of the contract.

However, whether these added services are significant to the revenue of the contract or not, if
local NPS staff thinks the park and visitors are better served by adding a service, the NPS needs
to provide direction to authorize the service promptly during the term of the contract. NPS needs
to learn to adapt quickly to changes in demand for services if they wish to stay relevant to
today’s consumer.

Prospectus development for contracts needs to be simplified. The process is so complex and the
cost to prepare a bid proposal so significant (375,000-$100,000 for a contract under $3,000,000
in revenue), that many business owners do not want to make the investment in the bid proposal
costs, thus reducing the number of bidders on the smaller contracts. In addition, concessioners
who perform above and beyond the terms of their contract should be given some points for their
efforts in the evaluation process. This would provide some incentive during the contract term to
perform at a level above “satisfactory” and continually make investments in the park in which
they operate. The evaluation and award process needs to become more transparent, so that all
participants understand the evaluation process and how awards are determined.

The National Park Hospitality Association (NPHA) has provided many detailed suggestions on
improving visitor services and prospectus development, As NPHA members, we have
contributed input and support the NPHA work in this area.

Gettysburg Tours, Inc. and TRF Concession Specialists of Florida, Inc.
302 York Street

Gettysburg, PA 17325

(717) 689-0674
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United States Department of the Interior k:

OFFICE OF THE SECRETARY \ ;
Washington, DC 20240 TAKE PRIDE®
NAMERICA
NOV - 2 2013

The Honorable Cynthia Lummis

Chairman

Subcommittee on Interior

Committee on Oversight and Government Reform
United States House of Representatives
Washington, D.C. 20515

Dear Chairman Lummis:

Enclosed are responses to follow-up questions from the oversight hearing on modernizing the
National Park Service concession program on July 23, 2015. These responses were prepared by
the National Park Service.

Thank you for giving us the opportunity to respond to you on these matters.

Sincerely,

Christopher P, Salotti

Legislative Counsel

Office of Congressional and
Legislative Affairs

cc: The Honorable Brenda Lawrence, Ranking Minority Member
Subcommittee on Interior, Committee on Oversight and Government Reform

Enclosure
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U.S. House Committee on Oversight and Government Reform
Subcommittee on Interior
July 23, 2015 Hearing: NPS Concessions

Questions from Rep. Lummis

Question 1: Please describe the process that the National Park Service (NPS) uses to
consider the proposals collected for a prospectus and in selecting the winning
proposal?

Answer: The NPS bases its award of concessions contracts on the detailed requirements
in the National Park Service Concessions Management Improvement Act of 1998
(Chapter 1019 of title 54). Section 101913 specifically details the competitive selection
process, the process for solicitation of proposals, the contents of a prospectus, the
process for selecting the best proposal, the timing for notifying Congress of selection (if
applicable), the preferential rights of renewal for concessions, the preferential rights to
new or additional services, and exceptions to the requirements for competition.

The NPS uses the selection factors, defined in statute and regulation, to select the
winning proposal. These factors include: (1) protection of resources; (2) ability to
provide the visitor services at reasonable rates; (3) the offeror’s experience in providing
the services; (4) the offeror’s financial ability to perform the contract requirements; and
(5) the proposed franchise fee. In addition, secondary selection factors that are unique to
each concession opportunity may also be taken into consideration.

The NPS implements these requirements through regulations promulgated in 2000 and
appearing at 36 C.F.R. Part 51. Subpart C of Part 51 describes the process used by NPS
1o evaluate proposals.

The NPS assembles a panel of NPS employees and other subject matter experts to
evaluate the proposals. The employees on these panels are experienced in different
aspects of concession operations. A park representative will also be assigned to the panel
as a technical advisor. The panel evaluates each proposal against the selection criteria on
its own merits and in comparison to the other proposals and produces a score for the
different criteria. The NPS awards the contract to the offeror that receives the highest
cumulative score.

Question 2: Please provide any documents that detail this process, including but not
limited to Director’s Orders, rules, or guidance.

Answer: Please see attachments, which include:
e 36C.F.R. Part51;
¢ Chapter 4, “Contract Solicitation, Selection and Award,” of the “NPS Reference
Manual 48, Concessions Management”; and
* A document titled "Pane!l Evaluation Guidance and Process,” which is the current
version of the panel guidelines. The “Panel Evaluation Guidance and Process™ is

considered a draft document that NPS revises and updates periodically to reflect
new "best practices.”
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U.S. House Committee on Oversight and Government Reform
Subcommittee on Interior
July 23, 2015 Hearing: NPS Concessions

Questions from Rep. Norton

Question 1: In May, I introduced the National Mall Revitalization and Designation
Act, which would require the Secretary of the Interior to submit a plan to Congress
to enhance visitor enjoyment on the Mall. Both tourists and D.C. residents deserve a
variety of quality food items and places to sit to enjoy the Mall when they visit. In
September 2014, I hosted a roundtable discussion with representatives from the
National Park Service (NPS) regarding the food options on the Mall, and the
feasibility of food trucks in particular. In response, NPS promised me it would
consider allowing food trucks to operate on the Mall after the current
concessionaire’s contract is up in 2015.

Ms. McDowall, to diversify and update the food options that are available,
would you consider regulations to permit a minimum number of appropriate
food trucks at the Mall approved by NPS?

Answer: Over the last several years, the National Mall and Memorial Parks has updated
and diversified the food options on the Mall. The NPS is in the process of developing a
new prospectus for the National Mall’s food concession contract which will update,
further diversify, and enhance the food options throughout the park. We will consider a
range of food options to service visitors to the National Mall, including food trucks, while
ensuring those options are consistent with applicable laws, rules, and regulations,

Ms. McDovwall, in your written testimony, you describe a number of
improvement projects in national parks around the country, including new
facilities that have benefited visitors and enhanced their experience while
visiting the parks. I have worked closely with the Trust for the National Mall
and deeply appreciate its ongoing and long-term work to rehabilitate the
Mall. The new grass that allows Americans to play games and sit on the grass
is much appreciated. However, the Mall lacks tables, chairs, and benches in
the shade for residents and tourists to sit and enjoy the Mall as a park
environment, or even to cat the food they buy from the current
concessionaire or bring on their own. Would you work with me on a public-
private partnership in keeping with current federal and NPS regulations to
place tables and chairs in shady spots on the Mali?

Answer: There are currently over 700 benches along the National Mall, Constitution
Gardens, and surrounding the Tidal Basin, many of which are under shade during various
parts of the day. The NPS is currently exploring options to provide additional tables and
chairs to a variety of locations on the National Mall, and we will continue to work with
your office on this issue. :
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Question 2: Last Congress, I introduced a bill to direct the Secretary of the Interior
to conduct a resources study to determine the suitability and feasibility of entering
into public-private partnerships to rehabilitate and operate NPS-owned golf courses
in the District of Columbia—Langsten Golf Course, Rock Creek Golf Course and
East Potomac Golf Course. The courses have long been in desperate need of capital
investment to reverse decades of deterioration and to maintain and preserve their
histeric features. From the time Congress created the first of the courses in the
1920s, they have been underfunded, and it would always be difficult for the
government to keep golf courses in mint condition. The failure to invest is because
the courses are operated under concession contracts even though these contracts deo
not allow for the significant annual capital improvements necessary for golf courses.
The concessions approach to operate golf courses has led to an inevitable decline in
quality. The three courses together constitute a magnificent but underutilized public
asset that could be renovated and modernized, facilitating affordable recreation,
attracting significantly more golfers and generating revenue for the government to
maintain the courses.

Ms. McDowall, even the concessionaires at the hearing testified that the
current process for undertaking capital improvements “is confusing and
difficult to administer,” inflexible, and disincentives capital investment on
part of concessionaires. Would you agree to work with our office, the District
of Columbia government, and the private sector in discussions concerning a
public-private partnership to upgrade these three golf courses?

Answer: The NPS is actively engaged in exploring options for the future of the NPS-
administered golf courses in the District of Columbia. On July 16, 2015, NPS
Superintendents from Rock Creek Park, National Capital Parks — East, and the National
Mall and Memorial Parks met with the Mayor’s office and the Federal City Council to
discuss a variety of management options for the courses, including leasing and public-
private partnerships. The NPS will continue to work with these groups and your office to
find the best management option for the golf courses.
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§34.10

either temporarily or permanently psy-
chologically or mentally impaired to a
degree that the person is gravely dis-
abled or that presents a clear danger to
that person or another, may take such
person into protective custody. An au-
thorized person taking protective cus-
tody action pursuant to this paragraph
shall deliver the person to the care of
the Mariposa County Mental Health
Authorities for an initial 72-hour eval-
uation in accordance with applicable
provisions of the California Welfare
and Institutions Code.

{¢) An authorized person may take
into protective custody any juvenile
found within the administrative site
who is deemed to be a runaway accord-
ing to applicable provisions of the Cali-
fornia Welfare and Institutions Code.
An authorized person taking protective
custody action pursuant to this para-
graph shall deliver the juvenile to the
care and custody of the Mariposa Coun-
ty Sheriff's Office.

§34.10 Saddle and pack animals.

The use of saddle and pack animals is
prohibited without a permit from the
Superintendent.

§34.11 Boating operations.

The launching or operation of a
motor boat is prohibited.

§34.12 Information collection.

The information collection require-
ments contained in §§34.6, 34.8 and 34.10
have been approved by the Office of
Management and Budget under 44
U.S.C. 3501 et seq., and assigned clear-
ance number 1024-0026. This informa-
tion is being collected to solicit infor-
mation necessary for the Super-
intendent to issue permits and other
benefits, and to gather information.
This information will be used to grant
administrative benefits. The obligation
to respond is required to obtain a ben-
efit.

PART 51—CONCESSION
CONIRACTS
Subpart A—-Authority and Purpose

Sec,
51.1 What does this part cover?
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512 What is the policy underlying conces-
sions contracts?

Subpart B—General Definitions

51.3 How are terms defined in this part?

Subpart C—Solicitation, Selection and
Award Procedures

514 How will the Director invite the gen-
eral public to apply for the award of a
concession contract? ’

51.5 What information will the prospectus
include?

51.8 Wil a concession contract be developed
for a particular potential offeror?

51.7 How will information be provided to a
potential offeror after the prospectus is
issued?

51.8 Where will the Director publish the no-
tice of avatlability of the prospectus?

51.9 How do I get a copy of the prospectus?

5110 How long will 1 have to submit my
proposal?

5111 May the Director amend, extend, or
cancel a prospectus or solicitation?

51.12 Are there any other additional proce-
dures that 1 must follow to apply for a
concession contract?

51.13 When will the Director determine if
propasals are responsive?

5t.14 What happens if no responsive pro-
posals are submitted?

S5L15 May I clarify, amend or supplement
my proposal after it is submitted?

51.16 How will the Director evaluate pro-
posals and select the best one?

51.17 What are the selection factors?

§1.18 When must the Director reject a pro-
posal?

$1.19 Must the Director award the conces-
ston contract that is set forth in the pro-
spectus?

51.20 Does this part limit the authority of
the Director?

§1.21 When must the selected offeror exe-
cute the concession contract?

51.22 When may the Director award the con-
cession contract?

Subpart D—Non-Competitive Award of
Concession Contracts

51.23 May the Director extend an existing
concession contract without a public so-
licitation?

51.24¢ May the Director award a temporary
concession contract without a public so-
licitation?

5125 Are there any other circumstances in
which the Director may award a conces-
sion contract without public solicita-
tion?
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Subpart E—Right of Preference to a New
Concession Contract

51.26 What solicitation, selection and award
procedures apply when a preferred offeror
exists?

51.27 Who is a preferred offeror and what
are a preferred offeror's rights to the
award of a new concession contract?

51.28 When will the Director determine
whether a concessioner is a preferred of-
feror?

51.28 How will 1 know when a preferred of-
feror exists?

51.30 What must a preferred offeror do be-
fore it may exercise a right of pref-
erence?

51.31 What happens if a preferred offeror
does not submit a responsive proposal?
51.32 What is the process if the Director de-
termines that the best responsive pro-
posal was not submitted by a preferred

offeror?

51.33 What If a preferred offeror does not
timely amend its proposal to meet the
terms and conditions of the best pro-
posal?

51.34 What will the Director do if a selected
preferred offeror does not timely execute
the new concession contract?

51.35 What happens to a right of preference
if the Director receives no responsive
proposals?

Subpart F~Determining a Preferred Offeror

51.36 What conditions must be met before
the Director determines that a conces-
sioner is a preferred offeror?

51,37 How will the Director determine that
a new concession contract is a qualified
concession contract?

51.38 How will the Director determine that
a concession contract is an outfitter and
guide concession contract?

5133 What are some examples of outfitter
and guide concession contracts?

51.40 What are some factors to be consid-
ered in determining that outfitter and
guide operations are conducted in the
backcountry?

51.41 If the concession contract grants a
compensable interest in real property
improvements, will the Director find
that the concession contract is an out-
fitter and gulde concession contract?

51.42 Are there exceptions to this compen-
sable interest prohtbition?

51.43 Who will make the determination that
a concession contract is an outfitter and
guide contract?

51.44 How will the Director determine if a
concessioner was satisfactory for pur-
poses of a right of preference?

51.45 Will a concessioner that has operated
for less than the entire term of a conces-

Pt. 51

sion contract be considered a satisfac-
tory operator?

51.46 May the Director determine that a
concessioner has not operated satisfac-
torily after a prospectus is issued?

51.47 How does a person appeal a decision of
the Director that a concessioner is or is
not a preferred offeror?

51.48 What happens to a right of preference
in the event of termination of a conces-
sion contract for unsatisfactory perform-
ance or other breach?

51.48 May the Director grant a right of pref-
erence except in accordance with this
part?

51.50 Does the existence of a preferred offer-
or limit the authority of the Director to
establish the terms of a coencession con-
tract?

Subpart G—Leasehoid Surrender Inferest

51.51 What special terms must I know to un-
derstand leasehold surrender interest?
5152 How do [ obtain a leasehold surrender

interest?

51.53 When may the Director authorize the
construction of a capital improvement?

51,54 What must a concessioner do before
beginning to construct a capital Im-
provement?

51.55 What must a concessioner do after
substantial completion of the capital im-
provement?

51.56 How will the construction cost for pur-
poses of leasehold surrender interest
vaiue be determined?

51.57 How does a concessioner request arbi-
tration of the construction cost of a cap-
ital improvement?

51.58 What actions may or must the conces-
sioner take with respect to a leaschold
surrender interest?

51.59 Will leasehold surrender interest be
extinguished by expiration or termi-
nation of a leasehold surrender interest
concession contract or may it be taken
for public use?

51.60 How will a new concession contract
awarded to an existing concessioner
treat a leasehold surrender interest ob-
tained under a prior concession contract?

51.61 How is an existing concessioner who is
not awarded a new concession contract
paid for a leasehold surrender interest?

51.62 What is the process to determine the
leasehold surrender interest value when
the concessioner does not seek or is not
awarded a new concession contract?

51.63 When a new concessioner pays a prior
concessioner for a leasehold surrender in-
terest, what Is the leasehold surrender
interest in the related capital improve-
ments for purposes of a new concession
contract?
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51.64 May the concessioner gain additional
leasehold surrender interest by under-
taking a major rehabilitation or adding
to a structure in which the concessioner
has a leasehold surrender interest?

51.65 May the concessioner gain additional
leasehold surrender interest by replacing
a fixture in which the concessioner has a
leasehold surrender interest?

51.66 Under what conditions will a conces-
sioner obtain a leasehold surrender inter-
est In existing real property improve-
ments in which no leasehold surrender
interest exists?

5167 Will a concessioner obtain leasehold
surrender interest as a result of repair
and maintenance of real property im-
provements?

Subpart H—Possessory Interest

51.68 If a concessioner under a 1985 Act con-
cession contract is not awarded a new
concession contract, how will a conces~
sioner that has a possessory interest re-
ceive compensation for its possessory in-
terest?

51.69 What happens if there is a dispute be-
tween a new concessioner and a prior
concessioner as to the value of the prior
concessioner's possessory interest?

51.70 If a concessioner under a 1965 Act con-
cession contract is awarded a new con-
cession contract, what happens to the
concessioner’s possessory interest?

51.71 What is the process to be followed if
there is a dispute between the prior con-
cessioner and the Director as to the
value of possessory interest?

51.72 If a new concessioner is awarded the
contract, what is the relationship be-
tween leasehold surrender interest and
possessory interest?

Subpart I-—Concession Contract Provisions

51.73 What is the term of a concession con-
tract?

51.74 When may a concession contract be
terminated by the Director?

31.75 May the Director segment or split con-
cession contracts?

51.76 May the Director include in a conces-
sion contract or cotherwise grant a con-
cessloner a preferential right to provide
new or additional visitor services?

51.77 Will a concession contract provide a
concessioner an exclusive right to pro-
vide visitor services?

5178 Will a concession contract require a
franchise fee and will the franchise fee be
subject to adjustment?

51.79 May the Director waive payment of a
franchise fee or other payments?

51.80 How will the Director establish fran-
chise fees for multiple outfitter and
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guide concession contracts in the same
park area?

51.81 May the Director include “special ac-
count” provisions in concession con-
tracts?

51.82 Are a concessioner's rates required to
be reasonable and subject to approval by
the Director?

51.83 Sale of Native handicrafts.

Subpart J—Assignment or Encumbrance of
Concession Contracts

51.84 What special terms must I know to un-
derstand this part?
51.85 What assignments

proval of the Director?

51.86 What encumbrances require the ap-
proval of the Director?

51.87 Does the concessioner have an uncon-
ditional right to receive the Director’s
approval of an assignment or encum-
brance?

51.88 What happens if an assigrunent or en-
cumbrance is completed without the ap-
proval of the Director?

51.89 What happens if there is a default on
an encumbrance approved by the Direc-
tor?

51.90 How does the concessioner get the Di-
rector’s approval before making an as-
signment or encumbrance?

51.81 What information may the Director
require in the application?

51.92 What are standard proformas?

51.93 If the transaction includes more than
one concession contract. how must re-
quired information be provided?

51.84 What information will the Director
consider when deciding to approve a
transaction?

31.95 Does the Director’'s approval of an as-
signment or encumbrance include any
representations of any nature?

51.96 May the Director amend or extend a
concession contract for the purpose of fa-
cilitating a transaction?

51.97 May the Director open to renegoti-
ation or modify the terms of a concession
contract as a condition to the approval
of a transaction?

require the ap-

Subpart K—information and Access to
Information

51.98 What records must the concessioner
keep and what access does the Director
have to records?

5199 What access to concessioner records
will the Comptrotler General have?

51.100 When will the Director make pro-
posals and evaluation documents pub-
licly available?
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Subpart L—The Effect of the 1998 Act's
Repedal of the 1965 Act

51.101 Did the 1998 Act repeal the 1985 Act?

51.102 What is the effect of the 1998 Act's re-
peal of the 1965 Act’s preference in re-
newal?

51.103 Severability.

Subpart M—Information Colleclion

51.104 Have information collection proce-
dures been followed?

AUTHORITY: The Act of August 25, 1916, as
amended and supplemented, 16 US.C. 1 et
seq.. particularly, 16 U.S.C. 3 and Title IV of
the National Parks Omnibus Management
Act of 1998 (Pub. L. 105-391).

SOURCE: 85 FR 20668, Apr. 17, 2000, unless
otherwise noted.

Subpart A—Authority and Purpose

§51.1 What does this part cover?

This part covers the solicitation,
award, and administration of conces-
sion contracts. The Director solicits,
awards and administers concession
contracts on behalf of the Secretary
under the authority of the Act of Au-
gust 25, 1916, as amended and supple-
mented, 16 U.S.C. 1 et seq. and Title IV
of the National Parks Omnibus Man-
agement Act of 1998 (Public Law 105~
381). The purpose of concession con-
tracts is to authorize persons {conces-
sioners) to provide visitor services in
park areas. All concession contracts
are to be consistent with the require-
ments of this part. In accordance with
section 403 of the 1398 Act, the Director
will utilize concession contracts to au-
thorize the provision of visitor services
in park areas, except as may otherwise
be authorized by law. For example, the
Director may enter into commercial
use authorizations under section 418 of
the 1998 Act and may enter into agree-
ments with non-profit organizations
for the sale of interpretive materials
and conduct of interpretive programs
for a fee or charge in park areas. In ad-
dition, the Director may, as part of an
interpretive program agreement other-
wise authorized by law, authorize a
non-profit organization to provide inci-
dental visitor services that are nec-
essary for the conduct of the interpre-
tive program. Nothing in this part
amends, supersedes, or otherwise af-

§51.3

fects any provision of the Alaska Na-
tional Interest Lands Conservation Act
(16 U.S.C. 3101 et seq) relating to rev-
enue-producing visitor services.

§51.2 What is the policy underlying
concessions contracts?

it is the policy of the Congress and
the Secretary that visitor services in
park areas may be provided only under
carefully controlled safeguards against
unregulated and indiscriminate use so
that visitation will not unduly impair
park values and resources. Develop-
ment of visitor services in park areas
will be limited to locations that are
consistent to the highest practicable
degree with the preservation and con-
servation of the resources and values of
the park area. It is also the policy of
the Congress and the Secretary of the
Interior that development of visitor
services in park areas must be limited
to those as are necessary and appro-
priate for public use and enjoyment of
the park area in which they are lo-
cated.

Subpart B—General Definitions

§51.3 How are terms defined in this
part?

To understand this part, you must
refer to these definitions, applicable in
the singular or the plural, whenever
these terms are used in this part:

The 1965 Act means Public Law 89-249.
commonly known as the National Park
Service Concession Policies Act of 1965,

A 1965 Act concession contract is a con-
cession contract or permit entered into
under the authority of the 1965 Act,

The 1998 Act means Title IV of Public
Law 105-381.

The award of a concession contract is
the establishment of a legally binding
concession contract. It ‘occurs only
when the Director and a selected offer-
or both fully execute a concession con-
tract.

A concession contract (or contract)
means a binding written agreement be-
tween the Director and a concessioner
entered under the authority of this
part or the 1965 Act that authorizes the
concessioner to provide certain visitor
services within a park area under spec-
ified terms and conditions. Concession
contracts are not contracts within the
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meaning of 41 U.S.C. 601 et seg. (the
Contract Disputes Act) and are not
service or procurement contracts with-
in the meaning of statutes, regulations
or policies that apply only to federal
service contracts or other types of fed-
eral procurement actions. Concession
contracts will contain such terms and
conditions as are required by this part
or law and as are otherwise appropriate
in furtherance of the purposes of this
part and the 1998 Act.

A concessioner is an individual, cor-
poration, or other legally recognized
entity that duly holds a concession
contract.

Director means the Director of the
National Park Service (acting on be-
half of the Secretary). or an authorized
representative of the Director, except
where a particular official is specifi-
cally identified in this part. In cir-
cumstances where this part calls for an
appeal to the Director, the appeal shall
be considered by an official of higher
authority than the official that made
the disputed decision.

A franchise fee is the consideration
paid to the Director by a concessioner
for the privileges granted by a conces-
sion contract.

Offeror means an individual, corpora-
tion, or other legally recognized entity,
including an existing concessioner,
that submits a proposal for a conces-
sion contract. If the entity that is to
be the concessioner is not formally in
existence as of the time of submission
of a proposal. a proposal must den-
onstrate that the individuals or organi-
zations that intend to establish the en-
tity that will become the concessioner
have the ability and are legally obliged
to cause the entity to be a qualified
person as defined in this part. In addi-
tion, if the entity that will be the con-
cessioner is not established at the time
of submission of a proposal, the pro-
posal must contain assurances satisfac-
tory to the Director that the entity
that will be the concessioner will be a
qualified person as of the date of the
award of the contract and otherwise
have the ability to carry out the com-
mitments made in the proposal.

Possessory interest means an interest
in real property improvements as de-
fined by the 1965 Act obtained by a con-
cessioner under a possessory interest

36 CFR Ch, | (7-1-11 Edition)

concession contract. Possessory inter-
est, for the purposes of this part, does
not include any interest in property in
which no possessory interest, as de-
fined by the 1965 Act, exists.

A possessory interest concession con-
tract means a 1965 Act concession con-
tract that provides the concessioner a
possessory interest.

A preferred offeror is a concessioner
that the Director determines is eligible
to exercise a right of preference to the
award of a qualified concession con-
tract in accordance with this part.

A qualified concession contract is a
new concession contract that the Di-
rector determines to be a qualified con-
cession contract for right of preference
purposes.

A qualified person is an individual,
corporation or other legally recognized
entity that the Director determines
has the experience and financial ability
to satisfactorily carry out the terms of
a concession contract. This experience
and financial ability includes, but is
not limited to. the ability to protect
and preserve the resources of the park
area and the ability to provide satisfac-
tory visitor services at reasonable
rates to the public.

A responsive proposal means a timely
submitted proposal that is determined
by the Director as agreeing to all of
the minimum requirements of the pro-
posed concession contract and pro-
spectus and as having provided the in-
formation required by the prospectus.

A right of preference is the pref-
erential right of renewal set forth in
Section 403(7){C) of the 1998 Act which
requires the Director to allow a pre-
ferred offeror the opportunity to match
the terms and conditions of a com-
peting responsive proposal that the Di-
rector has determined to be the best
proposal for a qualified concession con-
tract. A right of preference does not
provide any rights of any nature to es-
tablish or negotiate the terms and con-
ditions of a concession contract to
which a right of preference may apply.

Visitor services means accommoda-
tions, facilities and services deter-
mined by the Director as necessary and
appropriate for public use and enjoy-
ment of a park area provided to park
area visitors for a fee or charge by a
person other than the Director. The fee
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or charge paid by the visitor may be di-
rect or indirect as part of the provision
of comprehensive visitor services (e.g..
when a lodging concessioner may pro-
vide free transportation services to
guests). Visitor services may include,
but are not limited to, lodging. camp-
grounds, food service, merchandising,
tours, recreational activities, guiding,
transportation, and equipment rental.
Visitor services also include the sale of
interpretive materials or the conduct
of interpretive programs for a fee or
charge to visitors.

Subpart C—Solicitation, Selection
and Award Procedures

§51.4 How will the Director invite the
general public to apply for the
award of a concession contract?

{a) The Director must award all con-
cession contracts, except as otherwise
expressly provided in this part,
through a public solicitation process.
The public solicitation process begins
with the issuance of a prospectus. The
prospectus will invite the general pub-
lic to submit proposals for the con-
tract. The prospectus will describe the
terms and conditions of the concession
contract to be awarded and the proce-
dures to be followed in the selection of
the best proposal.

(b) Except as provided under §51.47
{which calls for a final administrative
decision on preferred offeror appeals
prior to the selection of the best pro-
posal} the terms, conditions and deter-
minations of the prospectus and the
terms and conditions of the proposed
concession contract as described in the
prospectus, including, without limita-
tion, its minimum franchise fee, are
not final until the concession contract
is awarded. The Director will not issue
a prospectus for a concession contract
earlier than eighteen months prior to
the expiration of a related existing
concession contract.

§51.5 What information will the pro-
spectus include?

The prospectus must include the fol-
lowing information:

{a} The minimum requirements of
the concession contract. The minimum
requirements of the concession con-

§51.8

tract, include, but are not limited to

_the following:

(1) The minimum acceptable fran-
chise fee or other forms of consider-
ation to the Government;

(2) The minimum visitor services
that the concessioner is to be author-
ized to provide;

{3) The minimum capital investment,
if any. that the concessioner must
make;

{(4) The minimum measures that the
concessioner must take to ensure the
protection, conservation, and preserva-
tion of the resources of the park area;
and

{5) Any other minimum requirements
that the new contract may specify, in-
cluding, as appropriate and without
limitation, measurable performance
standards;

(b) The terms and conditions of a cur-
rent concession contract, if any, relat-
ing to the visitor services to be pro-
vided, including all fees and other
forms of compensation provided to the
Director under such contract;

{¢) A description of facilities and
services, if any, that the Director may
provide to the concessioner under the
terms of the concession contract, in-
cluding, but not limited to, public ac-
cess, utilities and buildings;

{d) An estimate of the amount of any
compensation due a current conces-
sioner from a new concessioner under
the terms of an existing or prior con-
cession contract;

{e) A statement Identifying each
principal selection factor for proposals,
including subfactors, if any, and sec-
ondary factors, if any, and the weight
and relative importance of the prin-
cipal and any secondary factors in the
selection decision;

{f) Such other information related to
the proposed concession contract as is
provided to the Director pursuant to a
concession contract or is otherwise
available to the Director, as the Direc-
tor determines is necessary to allow for
the submission of competitive pro-
posals. Among other such necessary in-
formation a prospectus will contain
(when applicable) are the gross receipts
of the current concession contract bro-
ken out by department for the three
most  recent years; franchise fees
charged under the current concession
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contract for the three most recent
years; merchandise inventories of the
current concessioner for the three most
recent years; and the depreciable fixed
assets and net depreciable fixed assets
of the current concessioner; and

(g) Identification of a preferred offer-
or for a qualified concession contract,
if any, and, if a preferred offeror exists,
a description of a right of preference to
the award of the concession contract.

§51.6 Will a concession contract be de-
veloped for a particular potential
offeror?

The terms and conditions of a conces-
sion contract must represent the re-
quirements of the Director in accord-
ance with the purposes of this part and
must not be developed to accommodate
the capabilities or limitations of any
potential offeror. The Director must
not provide a current concessioner or
other person any information as to the
content of a proposed or issued pro-
spectus that is not available to the
general public.

§51.7 How will information be pro-
vided to a potential offeror after
the prospectus is issued?

Material information directly related
te the prospectus and the concession
contract (except when otherwise pub-
licly available) that the Director pro-
vides to any potential offeror prior to
the submission of proposals must be
made available to all persons who have
requested a copy of the prospectus.

§61.8 Where will the Director publish
the notice of availability of the pro-
spectus?

The Director will publish notice of
the availability of the prospectus at
least once in the Commerce Business
Daily or in a similar publication if the
Commerce Business Daily ceases to be
published. The Director may also pub-
lish notices. if determined appropriate
by the Director, electronically or in
local or national newspapers or trade
magazines.

§51.9 How do I get a copy of the pro-
spectus?

The Director will make the pro-
spectus available upon request to all
interested persons. The Director may
charge a reasonable fee for a pro-
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spectus, not to exceed printing, binding
and mailing costs.

§51.10 How long will I have to submit
my proposal?

The Director will allow an appro-
priate period for submission of pro-
posals that is not less than 60 days un-
less the Director determines that a
shorter time is appropriate in the cir-
cumstances of a particular solicitation.
Proposals that are not timely sub-
mitted will not be considered by the
Director.

§51.11 May the Director amend, ex-
tend, or cancel a prospectus or so-
licitation?

The Director may amend a pro-
spectus and/or extend the submission
date prior to the proposal due date.
The Director may cancel a solicitation
at any time prior to award of the con-
cession contract if the Director deter-
mines in his discretion that this action
is appropriate in the public interest.
No offeror or other person will obtain
compensable or other legal rights as a
result of an amended, extended, can-
celed or resolicited solicitation for a
concession contract.

§51.12 Are there any other additional
procedures that I must follow to
apply for a concession contract?

The Director may specify in a pro-
spectus additional solicitation and/or
selection procedures consistent with
the requirements of this part in the in-
terest of enhancing competition. Such
additional procedures may include, but
are not limited to, issuance of a two-
phased prospectus—a qualifications
phase and a proposal phase. The Direc-
tor will incorporate simplified adminis-
trative requirements and procedures in
prospectuses for concession contracts
that the Director considers are likely
to be awarded to a sole proprietorship
or are likely to have annual gross re-
ceipts of less than $100,000. Such sim-
plified requirements and procedures
may include. as appropriate and with-
out limitation, a reduced application
package, a shorter proposal submission
period, and a reduction of proposal in-
formation requirements.
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§51.13 When will the Director deter-
mine if proposals are responsive?
The Director will determine if pro-
posals are responsive or non-responsive
prior to or as of the date of selection of
the best proposal.

§51.14 What happens if no responsive
proposals are submitted?

If no responsive proposals are sub-
mitted, the Director may cancel the so-
licitation, or, after cancellation, estab-
lish new contract requirements and
issue a new prospectus.

§51.15 May I clarify, amend or supple-
ment my proposal after it is sub.
mitted?

(a) The Director may request from
any offeror who has submitted a timely
proposal a written clarification of its
proposal. Clarification refers to mak-
ing clear any ambiguities that may
have been contained in a proposal but
does not include amendment or sup-
plementation of a proposal. An offeror
may not amend or supplement a pro-
posal after the submission date unless
requested by the Director to do so and
the Director provides all offerors that
submitted proposals a similar oppor-
tunity to amend or supplement their
proposals.  Permitted amendments
must be limited to modifying par-
ticular aspects of proposals resulting
from a general failure of offerors to un-
derstand particular requirements of a
prospectus or a general failure of
offerors to submit particular informa-
tion required by a prospectus.

(b) A proposal may suggest changes
to the terms and conditions of a pro-
posed concession contract and still be
considered as responsive so long as the
suggested changes are not conditions
to acceptance of the terms and condi-
tions of the proposed concession con-
tract. The fact that a proposal may
suggest changes to the proposed con-
cession contract does not mean that
the Director may accept those changes
without a resolicitation of the conces-
sion opportunity.

§51.16 How will the Director evaluate
proposals and select the best one?

(a) The Director will apply the selec-
tion factors set forth in §51.17 by as-
sessing each timely proposal under

§51.17

each of the selection factors on the
basis of a narrative explanation, dis-
cussing any subfactors when applica-
ble. For each selection factor, the Di-
rector will assign a score that reflects
the determined merits of the proposal
under the applicable selection factor
and in comparison to the other pro-
posals received, if any. The first four
principal selection factors will be
scored from zero to five. The fifth se-
lection factor will be scored from zero
to four (with a score of one for agreeing
to the minimum franchise fee con-
tained in the prospectus). The sec-
ondary factor set forth in §51.17(b)(1)
will be scored from zero to three. Any
additional secondary selection factors
set forth in the prospectus will be
scored as specified in the prospectus
provided that the aggregate possible
point score for all additional secondary
selection factors may not exceed a
total of three.

(b) The Director will then assign a
cumulative point score to each pro-
posal based on the assigned score for
each selection factor.

{c) The responsive proposal with the
highest cumulative point score will be
selected by the Director as the best
proposal. If two or more responsive
proposals receive the same highest
point score, the Director will select as
the best proposal (from among the re-
sponsive proposals with the same high-
est point score), the responsive pro-
posal that the Director determines on
the basis of a narrative explanation
will, on an overall basis, best achieve
the purposes of this part. Consideration
of revenue to the United States in this
determination and in scoring proposals
under principal selection factor five
will be subordinate to the objectives of
protecting, conserving. and preserving
the resources of the park area and of
providing necessary and appropriate
visitor services to the public at reason-
able rates.

§51,17 What are the selection factors?

{a) The five principal selection fac-
tors are:

(1) The responsiveness of the proposal
to the objectives, as described in the
prospectus, of protecting, conserving,
and preserving resources of the park
area;
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{2) The responsiveness of the proposal
to the objectives, as described in the
prospectus, of providing necessary and
appropriate visitor services at reason-
able rates;

(3) The experience and related back-
ground of the offeror, including the
past performance and expertise of the
offeror in providing the same or simi-
lar visitor services as those to be pro-
vided under the concession contract;

(4) The financial capability of the of-
feror to carry out its proposal; and

(3) The amount of the proposed min-
imum franchise fee, if any, and/or other
forms of financial consideration to the
Director. However, consideration of
revenue to the United States will be
subordinate to the objectives of pro-
tecting, conserving, and preserving re-
sources of the park area and of pro-
viding necessary and appropriate vis-
itor services to the public at reason-
able rates.

(b) The secondary selection factors
are:

(1) The quality of the offeror’s pro-
posal to conduct its operations in a
manner that furthers the protection,
conservation and preservation of park
area and other resources through envi-
ronmental management programs and
activities, including, without limita-
tion, energy conservation, waste reduc-
tion, and recycling. A prospectus may
exclude this secondary factor if the
prospectus solicits proposals for a con-
cession contract that is anticipated to
have annual gross receipts of less than
$100,000 and the activities that will be
conducted under the contract are de-
termined by the Director as likely to
have only limited impacts on the re-
sources of the park area; and

{2} Any other selection factors the
Director may adopt in furtherance of
the purposes of this part, including
where appropriate and otherwise per-
mitted by law, the extent to which a
proposal calls for the employment of
Indians (including Native Alaskans)
and/or involvement of businesses owned
by Indians, Indian tribes, Native Alas-
kans, or minority or women-owned
businesses in operations under the pro-
posed concession contract.

(c} A prospectus may include subfac-
tors under each of the principal and
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secondary factors to describe specific
elements of the selection factor.

§51.18 When must the Director reject
a proposal?

The Director must reject any pro-
posal received, regardless of the fran-
chise fee offered, if the Director makes
any of the following determinations:
the offeror is not a qualified person as
defined in this part; The offeror is not
likely to provide satisfactory service;
the proposal is not a responsive pro-
posal as defined in this part; or, the
proposal is not responsive to the objec-
tives of protecting and preserving the
resources of the park area and of pro-
viding necessary and appropriate serv-
ices to the public at reasonable rates.

§51.19 Must the Director award the
concession contract that is set forth
in the prospectus?

Except for incorporating into the
concession contract appropriate ele-
ments of the best proposal, the Direc-
tor must not award a concession con-
tract which materially amends or does
not incorporate the terms and condi-
tions of the concession contract as set
forth in the prospectus.

§51.20 Does this part limit the author-
ity of the Director?

Nothing in this part may be con-
strued as limiting the authority of the
Director at any time to determine
whether to solicit or award a conces-
sion contract, to cancel a solicitation,
or to terminate a concession contract
in accordance with its terms. -

§51.21 When must the selected offeror
execute the concession contract?

The selected offeror must execute the
concession contract promptly after se-
lection of the best proposal and within
the time established by the Director. If
the selected offeror fails to execute the
concession contract in this period, the
Director may select another responsive
proposal or may cancel the selection
and resolicit the concession contract.

§51.22 When may the Director award
the concession contract?
Before awarding a concession con-
tract with anticipated annual gross re-
ceipts in excess of §5,000,000 or of more
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than 10 years in duration, or, pursuant
to §51.24(b), the Director must submit
the concession contract to the Com-
mittee on Resources of the House of
Representatives and the Committee on
Energy and Natural Resources of the
Senate. The Director must not award
any such concession contract until 60
days after the submission. Award of
these contracts may not be made with-
out the Director’s written approval.
The Director may not delegate this ap-
proval except to a Deputy Director or
an Associate Director. The Director
may award a concession contract that
is not subject to these or other special
award requirements at any time after
selection of the best proposal and exe-
cution of the concession contract by
the offeror.

Subpart D—Non-Competitive
Award of Concession Contracts

§51.23 May the Director extend an ex-
isting concession contract without
a public solicitation?

Notwithstanding the public solicita-
tion requirements of this part, the Di-
rector may award non-competitively
an extension or extensions of an exist-
ing concession contract to the current
concessioner for additional terms not
to exceed three years in the aggregate,
e.g., the Director may award one exten-
sion with a three year term, two con-
secutive extensions, one with a two
year term and one with a one year
term, or three consecutive extensions
with a term of one year each. The Di-
rector may award such extensions only
if the Director determines that the ex-
tension is necessary to avoid interrup-
tion of visitor services. Before deter-
mining to award such a contract exten-
sion, the Director must take all rea-
sonable and appropriate steps to con-
sider alternatives to avoid an interrup-
tion of visitor services. Further, the
Director must publish notice in the
FEDERAL REGISTER of the proposed ex-
tension at least 30 days in advance of
the award of the extension (except in

emergency situations).
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$51.24 May the Director award a tem-
porary concession contract without
a public solicitation?

(a) Notwithstanding the public solici-
tation requirements of this part, the
Director may award non-competitively
a temporary concession contract or
contracts for consecutive terms not to
exceed three years in the aggregate,
e.g., the Director may award one tem-
porary contract with a three year
term, two consecutive temporary con-
tracts, one with a two year term and
one with a one year term, or three con-
secutive temporary contracts with a
term of one year each, to any qualified
person for the conduct of particular
visitor services in a park area if the Di-
rector determines that the award is
necessary to avold interruption of vis-
itor services. Before determining to
award a temporary concession con-
tract, the Director must take all rea-
sonable and appropriate steps to con-
sider alternatives to avoid an interrup-
tion of visitor services. Further. the
Director must publish notice in the
FEDERAL REGISTER of the proposed
temporary concession contract at least
30 days in advance of its award {(except
in emergency situations). A temporary
concession contract may not be ex-
tended. A temporary concession con-
tract may not be awarded to continue
visitor services provided under an ex-
tended concession contract except as
permitted by paragraph (b) of this sec-
tion.

(b) Notwithstanding the last sentence
of paragraph (a) of this section, the Di-
rector may award a temporary conces-
sion contract for consecutive terms not
to exceed three years in the aggregate
to authorize the continuing conduct of
visitor services that were conducted
under a concession contract that was
in effect as of November 13, 1998, and
that either had been extended as of
that date or was due to expire by De-
cember 31, 1998, and was subsequently
extended. The Director must person-
ally approve the award of a temporary
concession contract in these cir-
cumstances and may do so only if the
Director determines that the award is
necessary to avoid interruption of vis-
itor services and that all reasonable al-
ternatives to the award of the tem-
porary concession contract have been
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considered and found infeasible. The
Director must publish a notice of his
intention to award a temporary conces-
sion contract to a specified person
under this paragraph and the reasons
for the proposed award in the FEDERAL
REGISTER at least 60 days before the
temporary concession contract is
awarded. In addition, the Director
must notify the Committee on Energy
and Natural Resources of the Senate
and the Committee on Resources of the
House of Representatives of the pro-
posed award of a temporary concession
contract under this paragraph at least
60 days before the temporary conces-
sion contract is awarded. A temporary
concession contract awarded under the
authority of this paragraph will be con-
sidered as a contract extension for pur-
poses of determining the existence of a
preferred offeror under §51.44.

(c) A concessioner holding a tem-
porary concession contract will not be
eligible for a right of preference to a
qualified concession contract which re-
places a temporary contract unless the
concessioner holding the temporary
concession contract was determined or
was eligible to be determined a pre-
ferred offeror under the extended con-
cession contract that was replaced by
the temporary concession contract
under paragraph (b} of this section.

§51.25 Are there an other cir.
cumstances in which the Director
may award a concession contract
without public solicitation?

Notwithstanding the public solicita-
tion requirements of this part, the Di-
rector may award a concession con-
tract non-competitively to any quali-
fied person if the Director determines
both that such an award is otherwise
consistent with the requirements of
this part and that extraordinary cir-
cumstances exist under which compel-
ling and equitable considerations re-
quire the award of the concession con-
tract to a particular qualified person in
the public interest. Indisputable equi-
table considerations must be the deter-
minant of such circumstances. The Di-
rector must publish a notice of his in-
tention to award a concession contract
to a specified person under these cir-
cumstances and the reasons for the
proposed award in the FEDERAL REG-
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ISTER at least 60 days before the con-
cession contract is awarded. In addi-
tion, the Director also must notify the
Committee on Energy and Natural Re-
sources of the Senate and the Com-
mittee on Resources of the House of
Representatives at least 60 days before
the contract is awarded. The Director
must personally approve any such
award and may only do so with the
prior written approval of the Sec-
retary.

Subpart E—Right of Preference to
a New Concession Conhract

§51.26 What solicitation, selection and
award procedures apgly when a
preferred offeror exists?

The solicitation, selection and award
procedures described in this part will
apply to the solicitation, selection and
award of contracts for which a pre-
ferred offeror exists. except as modified
by this subpart, subpart F and other
sections of this part related to pre-
ferred offerors and/or a right of pref-
erence.

§51.27 Who is a preferred offeror and
what are a preferred offeror’s
rights to the award of a new con-
cession contract?

(a) A preferred offeror is a conces-
sioner that the Director has deter-
mined is eligible to exercise a right of
preference to the award of a qualified
new concession contract in accordance
with this part.

(b) A right of preference is the right
of a preferred offeror, if it submits a re-
sponsive proposal for a qualified con-
cession contract, to match in accord-
ance with the requirements of this part
the terms and conditions of a com-
peting proposal that the Director has
determined to be the best responsive
proposal.

§51.28 When will the Director deter-
mine whether a concessioner is a
preferred offeror?

Subject to §§51.46 and 51.47, the Di-
rector will determine whether a con-
cessioner is a preferred offeror in ac-
cordance with this part no later than
the date of issuance of a prospectus for
the applicable new concession con-
tract.
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§51.29 How will I know when a pre-
ferred offeror exists?

If the Director has determined that a
preferred offeror exists for a qualified
concession contract under this part,
the Director will identify the preferred
offeror in the applicable prospectus and
describe the preferred offeror’s right of
preference.

§51.30 What must a preferred offeror
do before it may exercise a right of
preference?

A preferred offeror must submit a re-
sponsive proposal pursuant to the
terms of an applicable prospectus for a
qualified concession contract if the
preferred offeror wishes to exercise a
right of preference.

§51.31 What happens if a preferred of-
feror does not submit a responsive
proposal?

If a preferred offeror fails to submit a
responsive proposal, the offeror may
not exercise a right of preference. The
concession contract will be awarded to
the offeror submitting the best respon-
sive proposal,

§51.32 What is the process if the Di-
rector determines that the best re-
sponsive preposal was not sub-
mitted by a preferred offeror?

If the Director determines that a pro-
posal other than the responsive pro-
posal submitted by a preferred offeror
is the best proposal submitted for a
qualified concession contract, then the
Director must advise the preferred of-
feror of the better terms and condi-
tions of the best proposal and permit
the preferred offeror to amend its pro-
posal to match them. An amended pro-
posal must match the better terms and
conditions of the best proposal as de-
termined by the Director. If the pre-
ferred offeror duly amends its proposal
within the time period allowed by the
Director, and the Director determines
that the amended proposal matches the
better terms and conditions of the best
proposal, then the Director must select
the preferred offeror for award of the
contract upon the amended terms and
conditions, subject to other applicable
requirements of this part.

§51.36

§51.33 What if a preferred offeror does
not timely amend its proposal to
meet the terms and conditions of
the best proposal?

If a preferred offeror does not amend
its proposal to meet the terms and con-
ditions of the best proposal within the
time period allowed by the Director,
the Director will select for award of
the contract the offeror that submitted
the best responsive proposal.

§51.3¢ What will the Director do if a
selected preferred offeror does not
timely execute the new concession
contract?

If a selected preferred offeror fails to
execute the concession contract in the
time period specified by the Director,
the Director either will select for
award of the concession contract the
offeror that submitted the best respon-
sive proposal, or will cancel the solici-
tation and may resolicit the concession
contract but only without recognition
of a preferred offeror or right of pref-
erence.

$51.35 What happens to a right of
preference if the Director receives
no responsive proposals?

If the Director receives no responsive
proposals, including a responsive pro-
posal from a preferred offeror, in re-
sponse to a prospectus for a qualified
concession contract for which a pre-
ferred offeror exists. the Director must
cancel the solicitation and may re-
solicit the concession contract or take
other appropriate action in accordance
with this part. No right of preference
will apply to a concession contract re-
solicited under this section unless the
contract is resolicited upon terms and
conditions materially more favorable
to offerors than those contained in the
original contract.

Subpart F—Determining a
Preferred Offeror

§51.36 What conditions must be met
before the Director determines that
a goncessioner is a preferred offer-
or?
A concessioner is a preferred offeror
if the Director determines that the fol-
lowing conditions are met:
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(a) The concessioner was a satisfac-
tory concessioner during the term of
its concession contract as determined
under this part;

{b) The applicable new contract is a
qualified concession contract as deter-
mined under this part; and

{c) If applicable. the concessioner’s
previous concession contract was an
outfitter and guide concession contract
as determined under this part.

§51.37 How will the Director deter-
mine that a new concession con-
tract is a qualified concession con-
tract?

A new concession contract is a quali-
fied concession contract if the Director
determines that:

{a) The new concession contract pro-
vides for the continuation of the vis-
itor services authorized under a pre-
vious concession contract. The visitor
services to be continued under the new
contract may be expanded or dimin-
tshed in scope but, for purposes of a
qualified concession contract, may not
materially differ in nature and type
from those authorized under the pre-
vious concession contract; and either

(b) The new concession contract that
is to replace the previous concession
contract is estimated to result in, as
determined by the Director, annual
gross receipts of less than $500.000 in
the first 12 months of its term; or

{c) The new concession contract is an
outfitter and guide concession contract
as described in this part.

§51.38 How will the Director deter-
mine that a concession contract is
an outfitter and guide concession
contract?

The Director will determine that a
concession contract is an outfitter and
guide concession contract if the Direc-
tor determines that:

(a) The concession contract solely
authorizes or requires {except for park
area access purposes) the conduct of
specialized outdoor recreation guide
services in the backcountry of a park
area; and

(b) The conduct of operations under
the concession contract requires em-
ployment of specially trained and expe-
rienced guides to accompany park visi-
tors who otherwise may not have the
skills and equipment to engage in the
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activity and to provide a safe and en-
joyable experience for these visitors.

§51.39 What are some examples of out-
fitter and guide concession con-
tracts?

Outfitter and guide concession con-
tracts may include, but are not limited
to, concession contracts which solely
authorize or require the guided conduct
of river running, hunting (where other-
wise lawful in a park area), fishing,
horseback, camping. and mountain-
eering activities in the backcountry of
a park area.

§51.40 What are some factors to be
considered in determining that out-
fitter and guide operations are con-
ducted in the backcountry?

Determinations as to whether out-
fitter and guide operations are con-
ducted in the backcountry of a park
area will be made on a park-by-park
basis, taking into account the park
area’s particular geographic cir-
cumstances. Factors that generally
may indicate that outfitter and guide
operations are conducted in the
backcountry of a park area include,
without limitation, the fact that:

(a) The operations occur in areas re-
mote from roads and developed areas;

(b) The operations are conducted
within a designated natural area of a
park area;

(c) The operations occur in areas
where search and rescue support is not
readily available; and

(d) All or a substantial portion of the
operations occur in designated or pro-
posed wilderness areas.

[85 FR 20668, Apr. [7. 2000: 63 FR 54155, Scpt.
7, 2000}

§51.41 If the concession contract
grants a compensable interest in
real property improvements, will
the Director find that the conces-
sion contract is an outfitter and
guide concession contraet?

The Director will find that a conces-
sion contract is not an outfitter and
guide contract if the contract grants
any compensable interest in real prop-
erty improvements on lands owned by
the United States within a park area.

306



80

National Park Service, Interior

§51.42 Are there exceptions to this
compensable interest prohibition?

Two exceptions to this compensable
interest prohibition exist:

(a) The prohibition will not apply to
real property improvements lawfully
constructed by a concessioner with the
written approval of the Director in ac-
cordance with the express terms of a
1965 Act concession contract; and

(b) The prohibition will not apply to
real property improvements con-
structed and owned in fee simple by a
concessioner or owned in fee simple by
a concessioner’s predecessor before the
tand on which they were constructed
was included within the boundaries of
the applicable park area.

§51.43 Who will make the determina-
tion that a concession contract is
an outfitter and guide contract?

Only a Deputy Director or an Asso-
ciate Director will make the deter-
mination that a concession contract is
or is not an outfitter and guide con-
tract.

§51.44 How will the Director deter-
mine if a concessioner was satisfac-
tory for purposes of a right of pref-
erence?

To be a satisfactory concessioner for
the purposes of a right of preference,
the Director must determine that the
concessioner operated satisfactorily on
an overall basis during the term of its
applicable concession contract, includ-
ing extensions of the contract. The Di-
rector will base this determination in
consideration of annual evaluations
made by the Director of the conces-
sioner's performance under the terms
of the applicable concession contract
and other relevant facts and cir-
cumstances. The Director must deter-
mine that a concessioner did not oper-
ate satisfactorily on an overall basis
during the term of a concession con-
tract if the annual evaluations of the
concessioner made subsequent to May
17, 2000 are less than satisfactory for
any two or more years of operation
under the concession contract.

§51.46

§51.45 Will a concessioner that has op-
erated for less than the entire term
of a concession contract be consid.
ered a satisfactory operator?

The Director will determine that a
concessioner has operated satisfac-
torily on an overall basis during the
term of a concession contract only if
the concessioner (including a new con-
cessioner resulting from an assignment
as described in this part, including,
without limit, an assignment of a con-
trolling interest in a concessioner as
defined in this part) has or will have
operated for more than two years
under a concession contract with a
term of more than five years or for one
year under a concession contract with
a term of five years or less. For pur-
poses of this section, a new conces-
sioner’'s first day of operation under an
assigned concession contract (or as a
new concessioner after approval of an
assignment of a controlling interest in
a concessioner) will be the day the Di-
rector approves the assignment pursu-
ant to this part. If the Director deter-
mines that an assignment was com-
pelled by circumstances beyond the
control of the assigning concessioner,
the Director may make an exception to
the requirements of this section.

§51.46 May the Director determine
that a concessioner has not oper-
ated satisfactorily after a pro-
spectus is issued?

The Director may determine that a
concessioner has not operated satisfac-
torily on an overall basis during the
term of a current concession contract,
and therefore is not a preferred offeror,
after a prospectus for a new contract
has been issued and prior to the selec-
tion of the best proposal submitted in
response to a prospectus. In cir-
cumstances where the usual time of an
annual evaluation of a concessioner’s
performance may not occur until after
the selection of the best proposal sub-
mitted in response to a prospectus, the
Director will make an annual perform-
ance evaluation based on a shortened
operations period prior to the selection
of the best proposal. Such shorter oper-
ations period, however, must encom-
pass at least 6§ months of operations
from the previous annual performance
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evaluation. In the event the conces-
sioner receives a second less than satis-
factory annual evaluation (including.
without limitation, one based on a
shortened operations pericd), the pro-
spectus must be amended to delete a
right of preference or canceled and re-
issued without recognition of a right of
preference to the new concession con-
tract.

{65 FR 20668, Apr. 17, 2000: 65 FR 54155, Sept.
7, 2000]

§51.47 How does a person appeal a de-
cision of the Director that a conces-
siq’ner is or is not a preferred offer-
or?

(a) Except as stated in paragraph (b)
of this section, any person may appeal
to the Director a determination that a
concessioner is or is not a preferred of-
feror for the purposes of a right of pref-
erence in renewal, including, without
limitation, whether the applicable new
concession contract is or is not a quali-
fied concession contract as described in
this part. This appeal must specify the
grounds for the appeal and be received
by the Director in writing no later
than 30 days after the date of the deter-
mination. If applicable, the Director
may extend the submission date for an
appeal under this section upon request
by the concessioner if the Director de-
termines that good cause for an exten-
sion exists.

(b) The appeal provided by this sec-
tion will not apply to determinations
that a concessioner is not a preferred
offeror as a consequence of two or more
less than satisfactory annual evalua-
tions as described in this part as the
concessioner is given an opportunity to
appeal those evaluations after they are
made in accordance with applicable ad-
ministrative guidelines.

(¢} The Director must consider an ap-
peal under this section personally or
must authorize a Deputy Director or
Associate Director to consider the ap-
peal. The deciding official must pre-
pare a written decision on the appeal,
taking into account the content of the
appeal, other written information
available, and the requirements of this
part. The written decision on the ap-
peal must be issued by the date of se-
lection of the best proposal submitted
in response to a prospectus. If the ap-
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peal results in a concessioner being de-
termined a preferred offeror, then the
concessioner will have a right of pref-
erence to the qualified concession con-
tract as described in and subject to the
conditions of this part, including, but
not limited to, the obligation to sub-
mit a responsive proposal pursuant to
the terms of the related prospectus. If
the appeal results in a determination
that a concessioner is not a preferred
offeror, no right of preference will
apply to the award of the related con-
cession contract and the award will be
made in accordance with the require-
ments of this part.

(d) No person will be considered as
having exhausted administrative rem-
edies with respect to a determination
by the Director that a concessioner is
or is not a preferred offeror until the
Director issues a written decision in re-
sponse to an appeal submitted pursu-
ant to this section, or, where applica-
ble, pursuant to an appeal provided by
the administrative guidelines described
in paragraph (b} of this section. The de-
cision of the Director is final agency
action.

§51.48 What happens to a right of
preference in the event of termi-
nation of a concession contract for
unsatisfacto performance or
other breach?

Nothing in this part will limit the
right of the Director to terminate a
concession contract pursuant to its
terms at any time for less than satis-
factory performance or otherwise. If a
concession contract is terminated for
less than satisfactory performance or
other breach, the terminated conces-
sioner, even if otherwise qualified, will
not be eligible to be a preferred offeror.
The fact that the Director may not
have terminated a concession contract
for less than satisfactory performance
or other breach will not limit the au-
thority of the Director to determine
that a concessioner did not operate sat-
isfactorily on an overall basis during
the term of a concession contract.

§51.49 May the Director grant a right
of preference except in accordance
with this part?

The Director may not grant a conces-
sioner or any other person a right of
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preference or any other form of entitle-
ment of any nature to a new concession
contract, except in accordance with
this part or in accordance with 36 CFR
part 13.

§51.50 Does the existence of a pre-
ferred offeror limit the authority of
the Director to establish the terms
of a concession contract?

The existence of a preferred offeror
does not limit the authority of the Di-
rector to establish, in accordance with
this part, the terms and conditions of a
new concession contract, including, but
not limited to, terms and conditions
that modify the terms and conditions
of a prior concession contract.

Subpart G—Leasehold Surrender
Interest

§51.51 What special terms must I
konow to understand leasehold sur-
render interest?

To understand leasehold surrender
interest, you must refer to these defini-
tions, applicable in the singular or the
plural, whenever these terms are used
in this part:

Arbltrationn means binding arbitration
conducted by an arbitration panel. All
arbitration  proceedings conducted
under the authority of this subpart or
subpart H of this part will utilize the
following procedures unless otherwise
agreed by the concessioner and the Di-
rector. One member of the arbitration
panel will be selected by the conces-
sioner, one member will be selected by
the Director, and the third (neutral)
member will be selected by the two
party-appointed members. The neutral
arbiter must be a licensed real estate
appraiser. The expenses of the neutral
arbiter and other associated common
costs of the arbitration will be borne
equally by the concessioner and the Di-
rector. The arbitration panel will adopt
procedures that treat each party equal-
ly, give each party the opportunity to
be heard, and give each party a fair op-
portunity to present its case. Adjudica-
tive procedures are not encouraged but
may be adopted by the panel if deter-
mined necessary in the circumstances
of the dispute. Determinations must be
made by a majority of the members of
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the pane! and will be binding on the
concessioner and the Director,

A capital improvement is a structure,
fixture, or non-removable equipment
provided by a concessioner pursuant to
the terms of a concession contract and
located on lands of the United States
within a park area. A capital improve-
ment does not include any interest in
land. Additionally, a capital improve-
ment does not include any interest in
personal property of any kind includ-
ing, but not limited to, vehicles, boats,
barges, trallers, or other objects, re-
gardless of size, unless an item of per-
sonal property becomes a fixture as de-
fined in this part. Concession contracts
may further describe, consistent with
the limitations of this part and the 1998
Act, the nature and type of specific
capital improvements in which a con-
cessioner may obtain a leasehold sur-
render interest.

Construction cost of a capital improve-
ment means the total of the incurred
eligible direct and indirect costs nec-
essary for constructing or installing
the capital improvement that are cap-
italized by the concessioner in accord-
ance with Generally Accepted Account-
ing Principals (GAAP). The term “con-
struct” or “construction” as used in
this part also means “install” or "in-
stallation” of fixtures where applica-
ble.

Consumer Price Index means the na-
tional ‘‘Consumer Price Index—All
Urban Consumers” published by the
Department of Labor. If this index
ceases to be published, the Director
will designate another regularly pub-
lished cost-of-living index approxi-
mating the national Consumer Price
Index.

Depreciation means the loss of value
in a capital improvement as evidenced
by the condition and prospective serv-
iceability of the capital improvement
in comparison with a new unit of like
kind. »

Eligible direct costs means the sum of
all incurred capitalized costs (in
amounts no higher than those pre-
vailing in the locality of the project),
that are necessary both for the con-
struction of a capital improvement and
are typically elements of a construc-
tion contract. Eligible direct costs may
include, without limitation, the costs
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of (if capitalized in accordance with
GAAP and in amounts no higher than
those prevailing in the locality of the
project): building permits; materials,
products and equipment used in con-
struction; labor used in construction;
security during construction; contrac-
tor’'s shack and temporary fencing; ma-
terial storage facilities; power line in-
stallation and utility costs during con-
struction; performance bonds; and con-
tractor's (and subcontractor's) profit
and overhead (including job super-
vision, worker's compensation insur-
ance and fire, liability, and unemploy-
ment insurance).

Eligible indirect costs means, except as
provided in the last sentence of this
definition, the sum of all other in-
curred capitalized costs (in amounts no
higher than those prevailing in the lo-
cality of the project) necessary for the
construction of a capital improvement.
Eligible indirect costs may include,
without limitation, the costs of (if cap-
italized in accordance with GAAP and
in amounts no higher than those pre-
vailing in the locality of the project):
architectural and engineering fees for
plans, plan checks: surveys to establish
building lines and grades; environ-
mental studies; if the project is fi-
nanced. the points, fees or service
charges and interest on construction
loans; all risk insurance expenses and
ad valorem taxes during construction.
The actual capitalized administrative
expenses (in amounts no higher than
those prevailing in the locality of the
praoject) of the concessioner for direct,
on-site construction inspection are eli-
gible indirect costs. Other administra-
tive expenses of the concessioner are
not eligible indirect costs.

Fixtures and non-removable equipment
are manufactured items of personal
property of independent form and util-
ity necessary for the basic functioning
of a structure that are affixed to and
considered to be part of the structure
such that title is with the Director as
real property once installed. Fixtures
and non-removable equipment do not
include building materials (e.g.,, wall-
board, flooring, concrete, cinder
blocks, steel beams, studs, window
frames, windows, rafters, roofing, fram-
ing, siding, lumber, insulation, wall-
paper, paint, etc.). Because of their spe-
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cial circumstances, floating docks (but
not other types of floating property)
constructed by a concessioner pursuant
to the terms of a leasehold surrender
interest concession contract are con-
sidered to be non-removable equipment
for leasehold surrender interest pur-
poses only. Except as otherwise indi-
cated in this part, the term “‘fixture"
as used in this part includes the term
““non-removable equipment.”

Leasehold surrender interest solely
means a right to payment in accord-
ance with this part for related capital
improvements that a concessioner
makes or provides within a park area
on lands owned by the United States
pursuant to this part and under the
terms and conditions of an applicable
concession contract. The existence of a
leasehold surrender interest does not
give the concessioner, or any other per-
son, any right to conduct business in a
park area, to utilize the related capital
improvements, or to prevent the Direc-
tor or another person from utilizing
the related capital improvements. The
existence of a leasehold surrender in-
terest does not include any interest in
the land on which the related capital
improvements are located.

Leasehold surrender interest concession
contract means a concession contract
that provides for leasehold surrender
interest in capital improvements.

Leasehold surrender interest value
means the amount of compensation a
concessioner is entitled to be paid for a
leasehold surrender interest in capital
improvements in accordance with this
part. Unless otherwise provided by the
terms of a leaschold surrender interest
concession contract under the author-
ity of section 405(a)(4) of the 1998 Act,
leasehold surrender interest value in
existing capital improvements is an
amount equal to:

(1) The initial construction cost of
the related capital improvement;

{2) Adjusted by (increased or de-
creased) the same percentage increase
or decrcase as the percentage increase
or decrease in the Consumer Price
Index from the date the Director ap-
proves the substantial completion of
the construction of the related capital
improvement to the date of payment of
the leasehold surrender interest value;

310



84

National Park Service, interior

(3) Less depreciation of the related
capital improvement on the basis of its
condition as of the date of termination
or expiration of the applicable lease-
hold surrender interest concession con-
tract, or, if applicable, the date on
which a concessioner ceases to utilize a
related capital improvement (eg.
where the related capital improvement
is taken out of service by the Director
pursuant to the terms of a concession
contract).

Major rehabilitation means a planned.
comprehensive rehabilitation of an ex-
isting structure that:

(1) The Director approves in advance
and determines is completed within {8
months from start of the rehabilitation
work (unless a longer period of time is
approved by the Director in special cir-
cumstances); and

(2) The construction cost of which ex-
ceeds fifty percent of the pre-rehabili-
tation value of the structure.

Pre-rehabilitation value of an existing
structure means the replacement cost
of the structure less depreciation.

Real property improvements means real
property other than land, including,
but not limited to, capital improve-
ments.

Related capital improvement or related
fixture means a capital improvement in
which a concessioner has a leasehold
surrender interest.

Replacement cost means the estimated
cost to reconstruct, at current prices,
an existing structure with utility
equivalent to the existing structure,
using modern materials and current
standards, design and layout.

Structure means a building, dock, or
similar edifice affixed to the land so as
to be part of the real estate. A struc-
ture may include both constructed in-
frastructure {eg. water, power and
sewer lines) and constructed site im-
provements (e.g., paved roads, retain-
ing walls, sidewalks, paved driveways,
paved parking areas) that are perma-
nently affixed to the land so as to be
part of the real estate and that are in
direct support of the use of a building,
dock, or similar edifice. Landscaping
that is integral to the construction of
a structure is considered as part of a
structure. Interior furnishings that are
not fixtures are not part of a structure,
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Substantial completion of a capital im-
provement means the condition of a cap-
ital improvement construction project
when the project is substantially com-
plete and ready for use and/or occu-

pancy.

§51.52 How do I obtain a leasehold
surrender interest?

Leasehold surrender interest conces-
sion contracts will contain appropriate
leasehold surrender interest terms and
conditions consistent with this part. A
concessioner will obtain leasehold sur-
render interest in capital improve-
ments constructed in accordance with
this part and the leasehold surrender
interest terms and conditions of an ap-
plicable leasehold surrender interest
concession contract.

§51.53 When may the Director author-
ize the construction of a capital im-
provement?

The Director may only authorize or
require a concessioner to construct
capital improvements on park lands in
accordance with this part and under
the terms and conditions of a leasehold
surrender interest concession contract
for the conduct by the concessioner of
visitor services, including, without
limitation, the construction of capital
improvements necessary for the con-
duct of visitor services.

§51.54 What must a concessioner do
before beginning to construct a cap-
ital improvement?

Before beginning to construct any
capital improvement, the concessioner
must obtain written approval from the
Director in accordance with the terms
of its leasehold surrender interest con-
cession contract. The request for ap-
proval must include appropriate plans
and specifications for the capital im-
provement and any other information
that the Director may specify. The re-
quest must also include an estimate of
the total construction cost of the cap-
ital improvement. The estimate of the
total construction cost must specify all
elements of the cost in such detail as is
necessary to permit the Director to de-
termine that they are elements of con-
struction cost as defined in this part.
{The approval requirements of this and
other sections of this part also apply to
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any change orders to a capital im-
provement project and to any additions
to a structure or replacement of fix-
tures as described in this part.)

§51.55 What must a concessioner do
after substantial completion of the
capital improvement?

Upon substantial completion of the
construction of a capital improvement
in which the concessioner is to obtain
a leasehold surrender interest, the con-
cessioner must provide the Director a
detailed construction report. The con-
struction report must be supported by
actual invoices of the capital improve-
ment's construction cost together
with, if requested by the Director, a
written certification from a certified
public accountant. The construction
report must document, and any re-
quested certification by the certified
public accountant must certify, that
all components of the construction
cost were incurred and capitalized by
the concessioner in accordance with
GAAP, and that all components are eli-
gible direct or indirect construction
costs as defined in this part. Invoices
for additional construction costs of ele-
ments of the project that were not
completed as of the date of substantial
completion may subsequently be sub-
mitted to the Director for inclusion in
the project’s construction cost.

§51.56 How will the construction cost
for purposes of leasehold surrender
interest value be determined?

After receiving the detailed construc-
tion report (and certification, if re-
quested), from the concessioner, the
Director will review the report, certifi-
cation and other information as appro-
priate to determine that the reported
construction cost is consistent with
the construction cost approved by the
Director in advance of the construction
and that all costs included in the con-
struction cost are eligible direct or in-
direct costs as defined in this part. The
construction cost determined by the
Director will be the final determina-
tion of construction cost for purposes
of the leasehold surrender interest
value in the related capital improve-
ment unless the concessioner requests
arbitration of the construction cost
under §51.57. The Director may at any
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time review a construction cost deter-
mination (subject to arbitration under
§51.57) if the Director has reason to be-
lieve that it was based on false, mis-
leading or incomplete information.

[66 FR 35083, July 3, 2001}

§51.57 How does a concessioner re-
quest arbitration of the construc-
tion cost of a capital improvement?

If a concessioner requests arbitration
of the construction cost of a capital
improvement determined by the Direc-
tor, the request must be made in writ-
ing to the Director within 3 months of
the date of the Director's determina-
tion of construction cost under §51.56.
The arbitration procedures are de-
scribed in §51.51. The decision of the ar-
bitration panel as to the construction
cost of the capital improvement will be
binding on the concessioner and the Di-
rector.

[86 FR 33083, July 3, 2001}

§51.58 What actions may or must the
concessioner take with respect to a
leasehold surrender interest?

The concessioner:

(a) May encumber a leasechold sur-
render interest in accordance with this
part, but only for the purposes speci-
fied in this part;

(b) Where applicable, must transfer
in accordance with this part its lease-
hold surrender interest in connection
with any assignment, termination or
expiration of the concession contract;
and

{c} May relinquish or waive a lease-
hold surrender interest.

§51.58 Will a leasehold surrender in-
terest be extinguished by expira-
tion or termination of a leasehold
surrender interest concession con-
trag)t or may it be taken for public
use?

A leasehold surrender interest may
not be extinguished by the expiration
or termination of a concession contract
and a leasehold surrender interest may
not be taken for public use except on
payment of just compensation. Pay-
ment of leasehold surrender interest
value pursuant to this part will con-
stitute the payment of just compensa-
tion for leasehold surrender interest
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within the meaning of this part and for
all other purposes.

§51.60 How will a new concession con-
tract awarded to an existing con-
cessioner treat a leasehold sur-
render interest obtained under a
prior concession contract?

When a concessioner under a lease-
hold surrender interest concession con-
tract is awarded a new concession con-
tract by the Director, and the new con-
cession contract continues a leasehold
surrender interest in related capital
improvements, then the concessioner’s
leasehold surrender interest value {es-
tablished as of the date of expiration or
termination of its prior concession con-
tract) in the related capital improve-
ments will be continued as the initial
value (instead of initial construction
cost) of the concessioner’'s leasehold
surrender interest under the terms of
the new concession contract. No com-
pensation will be due the concessioner
for its leasehold surrender interest or
otherwise in these circumstances ex-
cept as provided by this part.

§51.61 How is an existing concessioner
who is not awarded a new conces-
sion contract paid for a leasehold
surrender interest?

(a) When a concessioner is not award-
ed a new concession contract after ex-
piration or termination of a leasehold
surrender interest concession contract,
or, the concessioner, prior to such ter-
mination or expiration, ceases to uti-
lize under the terms of a concession
contract capital improvements in
which the concessioner has a leasehold
surrender interest, the concessioner
will be entitled to be paid its leasehold
surrender interest value in the related
capital improvements. The leasehold
surrender interest will not be trans-
ferred until payment of the leasehold
surrender interest value. The date for
payment of the leasehold surrender in-
terest value, except in special cir-
cumstances beyond the Director’s con-
trol, will be the date of expiration or
termination of the leasehold surrender
interest contract, or the date the con-
cessioner ceases to utilize related cap-
ital improvements under the terms of a
concession contract. Depreciation of
the related capital improvements will
be established as of the date of expira-
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tion or termination of the concession
contract, or, if applicable, the date the
concessioner ceases to utilize the cap-
ital improvemnents under the terms of a
concession contract.

{b) In the event that extraordinary
circumstances beyond the control of
the Director prevent the Director from
making the leasehold surrender inter-
est value payment as of the date of ex-
piration or termination of the lease-
hold surrender interest concession con-
tract, or, as of the date a concessioner
ceases to utilize related capital im-
provements under the terms of a con-
cession contract, the payment when
made will include interest on the
amount that was due on the date of ex-
piration or termination of the conces-
sion contract or cessation of use for
the period after the payment was due
until payment is made (in addition to
the inclusion of a continuing Consumer
Price Index adjustment until the date
payment is made). The rate of interest
will be the applicable rate of interest
established by law for overdue obliga-
tions of the United States. The pay-
ment for a leasehold surrender interest
value will be made within one year
after the expiration or termination of
the concession contract or the ces-
sation of use of related capital im-
provements under the terms of a con-
cession contract.

§51.62 What is the process to deter-
mine the leasehold surrender inter-
est. value when the concessioner
does not seek or is not awarded a
new concession contract?

Leasehold surrender interest conces-
sion contracts must contain provisions
under which the Director and the con-
cessioner will seek to agree in advance
of the expiration or other termination
of the concession contract as to what
the concessioner’s leasehold surrender
interest value will be on a unit-by-unit
basis as of the date of expiration or ter-
mination of the concession contract. In
the event that agreement cannot be
reached, the provisions of the leasehold
surrender interest concession contract
must provide for the Director to make
a final determination of leasehold sur-
render interest value unless binding ar-
bitration as to the value is requested
by the concessioner. The arbitration
procedures are described in §51.51. A
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prior decision as to the construction
cost of capital improvements made by
the Director or by an arbitration panel
in accordance with this part are final
and not subject to further arbitration.

166 FR 35083, July 3, 2001}

§51.63 When a new concessioner pays
a prior concessioner for a leasehold
surrender interest, what is the
leasehold surrender interest in the
related capital improvements for
purposes of a new concession con-
tract?

A new leasehold surrender interest
concession contract awarded to a new
concessioner will require the new con-
cessioner to pay the prior concessioner
its leasehold surrender interest value
in existing capital improvements as de-
termined under §51.62. The new conces-
sioner upon payment will have a lease-
hold surrender interest in the related
capital improvements on a unit-by-unit
basis under the terms of the new lease-
hold surrender interest contract. In-
stead of initial construction cost, the
initial value of such leaschold sur-
render interest will be the leasehold
surrender interest value that the new
concessioner was required to pay the
prior concessioner.

§51.64 May the concessioner gain ad-
ditional leasehold surrender inter-
est by undertaking a major reha-
bilitation or adding to a structure
in which the concessioner has a
leasehold surrender interest?

A concessioner that, with the written
approval of the Director, undertakes a
major rehabilitation or adds a new
structure (e.g., a new wing to an exist-
ing building or an extension of an ex-
isting sidewalk} to an existing struc-
ture in which the concessioner has a
leasehold surrender interest, will in-
crease its leasehold surrender interest
in the related structure, effective as of
the date of substantial completion of
the major rehabilitation or new struc-
ture, by the construction cost of the
major rehabilitation or new structure.
The Consumer Price Index adjustment
for leasehold surrender interest value
purposes will apply to the construction
cost as of the date of substantial com-
pletion of the major rehabilitation or
new structure. Approvals for major re-
habilitations and additions to struc-
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tures are subject to the same require-
ments and conditions applicable to new
construction as described in this part.

§51.65 May the concessioner gain ad-
ditional leasehold surrender inter-
est by replacing a fixture in which
the concessioner has a leasehold
surrender interest?

A concessioner that replaces an ex-
isting fixture in which the concessioner
has a leasehold surrender interest with
a new fixture will increase its lease-
hold surrender interest by the amount
of the construction cost of the replace-
ment fixture less the construction cost
of the replaced fixture.

$51.66 Under what conditions will a
concessioner obtain a leasehold sur-
render interest in existing real
property improvements in which no
leasehold surrender interest exists?

(a) A concession contract may re-
quire the concessioner to replace fix-
tures in real property irmprovements in
which there is no leasehold surrender
interest (e.g.. fixtures attached to an
existing government facility assigned
by the Director to the concessioner). A
leasehold surrender interest will be ob-
tained by the concessioner in such fix-
tures subject to the approval and deter-
mination of construction cost and
other conditions contained in this part.

(b} A concession contract may re-
quire the concessioner to undertake a
major rehabilitation of a structure in
which there is no leasehold surrender
interest (e.g.. a government-con-
structed facility assigned to the con-
cessioner). Upon substantial comple-
tion of the major rehabilitation. the
concessioner will obtain a leasehold
surrender interest in the structure.
The initial construction cost of this
leasehold surrender interest will be the
construction cost of the major rehabili-
tation. Depreciation for purposes of
leasehold surrender interest value will
apply only to the rehabilitated compo-
nents of the related structure.
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§51.67 Will a concessioner obtain
leasehold surrender interest as a
result of repair and maintenance of
real property improvements?

A concessioner will not obtain initial
or increased leasehold surrender inter-
est as a result of repair and mainte-
nance of real property improvements
unless a repair and maintenance
praject is a major rehabilitation.

Subpart H—Possessory Interest

§51.68 If a concessioner under a 1965
Act concession contract is not
awarded a new concession contract,
how will a concessioner that has a
possessory interest receive com-
pensation for its possessory inter-
est?

A concessioner that has possessory
interest in real property improvements
pursuant to the terms of a 1965 Act
concession contract, will, if the prior
concessioner does not seek or is not
awarded a new concession contract
upon expiration or other termination
of its 1965 Act concession contract, be
entitled to receive compensation for its
possessory interest in the amount and
manner described by the possessory in-
terest concession contract. The conces-
sioner shall also be entitled to receive
all other compensation, including any
compensation for property in which
there is no possessory interest, to the
extent and in the manner that the
possessory interest contract may pro-
vide.

§51.69 What happens if there is a dis-
pute between the new concessioner
and a prior concessioner as to the
value of the prior concessioner's
possessory interest?

In case of a dispute between a new
concessioner and a prior concessioner
as to the value of the prior conces-
sioner’s possessory interest, the dis-
pute will be resolved under the proce-
dures contained in the possessory in-
terest concession contract. A new con-
cessioner will not agree on the value of
a prior concessioner’'s possessory inter-
est without the prior written approval
of the Director unless the value is de-
termined through the binding deter-
mination process required by the
possessory interest concession con-
tract. The Director's written approval
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is to ensure that the value is con-
sistent with the terms and conditions
of the possessory interest concession
contract. If a new concessioner and a
prior concessioner engage in a binding
process to resolve a dispute as to the
value of the prior concessioner’s
possessory interest, the new conces-
sioner must allow the Director to as-
sist the new concessioner in the dis-
pute process to the extent requested by
the Director. Nothing in this section
may be construed as limiting the
rights of the prior concessioner to be
paid for its possessory interest or other
property by a new concessioner in ac-
cordance with the terms of its conces-
sion contract.

§51.70 If a concessioner under a 1965
Act concession contract is awarded
a new concession contract, what
happens to the concessioner’s
possessory interest?

In the event a concessioner under a
1965 Act concession contract Is awarded
a new concession contract replacing a
possessory interest concession con-
tract, the concessioner will obtain a
leasehold surrender interest in its ex-
isting possessory interest real property
improvements under the terms of the
new concession contract. The conces-
sioner will carry over as the initial
value of such leasehold surrender inter-
est (instead of initial construction
cost) an amount equal to the value of
its possessory interest in real property
improvements as of the expiration or
other termination of its possessory in-
terest contract. This leasehold sur-
render interest will apply to the con-
cessioner's possessory interest in real
property improvements even if the real
property improvements are not capital
improvements as defined in this part.
In the event that the concessioner had
a possessory interest in only a portion
of a structure, depreciation for pur-
poses of leasehold surrender interest
value under the new concession con-
tract will apply only to the portion of
the structure to which the possessory
interest applied. The concessioner and
the Director will seek to agree on an
allocation of the leasehold surrender
interest value on a unit by unit basis.
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§51.71 What is the process to be fol-
lowed if there is a dispute between
the prior concessioner and the Di-
rector as to the value of possessory
interest?

Unless other procedures are agreed to
by the concessioner and the Director,
in the event that a concessioner under
a possessory interest concession con-
tract is awarded a new concession con-
tract and there is a dispute between
the concessioner and the Director as to
the value of such possessory interest,
or, a dispute as to the allocation of an
established overall possessory interest
value on a unit by unit basis, the value
and/or allocation will be established by
arbitration in accordance with the
terms and conditions of this part. The
arbitration procedures are described in
§51.51.

§51.72 If a new concessioner is award-
ed the contract, what is the rela-
tionship between leaschold sur.
render interest and possessory in.
terest?

If a new concessioner is awarded a
leasehold surrender interest concession
contract and is required to pay a prior
concessioner for possessory interest in
real property improvements, the new
concessioner will have a leasehold sur-
render interest in the real property im-
provements under the terms of its new
concession contract. The initial value
of the leasehold surrender interest (in-
stead of initial construction cost) will
be the value of the possessory interest
as of the expiration or other termi-
nation of the 1965 Act possessory inter-
est concession contract. This leasehold
surrender interest will apply even if
the related possessory interest real
property improvements are not capital
improvements as defined in this part.
In the event a new concessioner ob-
tains a leasehold surrender interest in
only a portion of a structure as a result
of the acquisition of a possessory inter-
est from a prior contessioner, deprecia-
tion for purposes of leaschold surrender
interest value will apply only to the
portion of the structure to which the
possessory interest applied.
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Subpart I—Concession Contract
Provisions

§51.73 What is the term of a conces-
sion contract?

A concession contract will generally
be awarded for a term of 10 years or
less unless the Director determines
that the contract terms and condi-
tions, including the required construc-
tion of capital improvements, warrant
a longer term. It is the policy of the
Director under these requirements that
the term of concession contracts
should be as short as is prudent, taking
into account the financial require-
ments of the concession contract, re-
source protection and visitor needs,
and other factors the Director may
deem appropriate. In no event will a
concession contract have a term of
more than 20 years (unless extended in
accordance with this part).

$51.74 When may a concession con-
tract be terminated by the Direc-
tor?

Cencession contracts will contain ap-
propriate provisions for suspension of
operations under a concession contract
and for termination of a concession
contract by the Director for default,
including, without limitation, unsatis-
factory performance, or termination
when necessary to achieve the purposes
of the 1998 Act. The purposes of the 1998
Act include, but are not limited to,
protecting, conserving, and preserving
park area resources and providing nec-
essary and appropriate visitor services
in park arecas.

§51.75 May the Director segment or
split concession contracts?

The Director may not segment or
otherwise split visitor services author-
ized or required under a single conces-
sion contract into separate concession
contracts if the purpose of such action
is to establish a concession contract
with anticipated annual gross receipts
of less than $500,000.
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§51.76 May the Director include in a
concession contract or otherwise
grant a concessioner a preferential
right to provide new or additional
visitor services?

The Director may not include a pro-
vision in a concession contract or oth-
erwise grant a concessioner a pref-
erential right to provide new or addi-
tional visitor services under the terms
of a concession contract or otherwise.
For the purpose of this section, a
“preferential right to new or additional
services” means a right of a conces-
sioner to a preference (in the nature of
a right of first refusal or otherwise) to
provide new or additional visitor serv-
ices in a park area beyond those al-
ready provided by the concessioner
under the terms of a concession con-
tract. A concession contract may be
amended to authorize the concessioner
to provide minor additional visitor
services that are a reasonable exten-
sion of the existing services. A conces-
sioner that is allocated park area en-
trance, user days or similar resource
use allocations for the purposes of a
concession contract will not obtain any
contractual or other rights to continu-
ation of a particular allocation level
pursuant to the terms of a concession
contract or otherwise. Such allocations
will be made, withdrawn and/or ad-
Jjusted by the Director from time to
time in furtherance of the purposes of
this part.

¥51.77 Will a concession contract pro-
vide a concessioner an exclusive
right to provide visitor services?
Concession contracts will not provide
in any manner an exclusive right to
provide all or certain types of visiter
services in a park area. The Director
may limit the number of concession
contracts to be awarded for the con-
duct of visitor services in a particular
park area in furtherance of the pur-
poses described in this part.

§51.78 Will a concession contract re.
quire a franchise fee and will the
franchise fee be subject to adjust-
ment?

(a) Concession contracts will provide
for payment to the government of a
franchise fee or other monetary consid-
eration as determined by the Director
upon consideration of the probable
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value to the concessioner of the privi-
leges granted by the contract involved.
This probable value will be based upon
a reasonable opportunity for net profit
in relation to capital invested and the
obligations of the contract. Consider-
ation of revenue to the United States
shall be subordinate to the objectives
of protecting and preserving park areas
and of providing necessary and appro-
priate visitor services at reasonable
rates.

(b) The franchise fee contained in a
concession contract with a term of 5
years or less may not be adjusted dur-
ing the term of the contract. Conces-
sion contracts with a term of more
than § years will contain a provision
that provides for adjustment of the
contract’s established franchise fee at
the request of the concessioner or the
Director. An adjustment will occur if
the concessioner and the Director mu-
tually determine that extraordinary,
unanticipated changes occurred after
the effective date of the contract that
have affected or will significantly af-
fect the probable value of the privi-
leges granted by the contract. The con-
cession contract will provide for arbi-
tration if the Director and a. conces-
stoner cannot agree upon an appro-
priate adjustment to the franchise fee
that reflects the extraordinary, unan-
ticipated changes determined by the
concessioner and the Director.

$51.79 May the Director waive pay-
ment- of a franchise fee or other
payments?

The Director may not waive the con-
cessioner’'s payment of a franchise fee
or other payments or consideration re-
quired by a concession contract, except
that a franchise fee may be waived in
part by the Director pursuant to ad-
ministrative guidelines that may allow
for a partial franchise fee watver in
recognition of exceptional performance
by a concessioner under the terms of a
concession contract. A concessioner
will have no right to require the par-
tial waiver of a franchise fee under this
authority or under any related admin-
istrative guidelines.
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$51.80 How will the Director establish
franchise fees for multiple outfitter
and guide concession contracts in
the same park area?

If the Director awards more than one
outfitter and guide concession contract
that authorizes or requires the conces-
sioners to provide the same or similar
visitor services at the same approxi-
mate location or utilizing the same re-
source within a single park area, the
Director will establish franchise fees
for those concession contracts that are
comparable. In establishing these com-
parable franchise fees, the Director
will take into account, as appropriate,
variations in the nature and type of
visitor services authorized by par-
ticular concession contracts, including,
but not limited to, length of the visitor
experience, type of equipment utilized,
relative expense levels, and other rel-
evant factors. The terms and condi-
tions of an existing concession con-
tract will not be subject to modifica-
tion or open to renegotiation by the
Director because of the award of a new
concession contract at the same ap-
proximate location or utilizing the
same resource.

$51.81 May the Director include “spe-
cial account” provisions in conces-
sion contracts?

(a) The Director may not include in
concession contracts ‘‘special account”
provisions, that is. contract provisions
which require or authorize a conces-
sioner to undertake with a specified
percentage of the concessioner's gross
receipts the construction of real prop-
erty improvements, including, without
limitation, capital improvements on
park lands. The construction of capital
improvements will be undertaken only
pursuant to the leasehold surrender in-
terest provisions of this part and the
applicable concession contract.

(b) Concession contracts may contain
provisions that require the conces-
sioner to set aside a percentage of its
gross receipts or other funds in a repair
and maintenance reserve to be used at
the direction of the Director solely for
maintenance and repair of real prop-
erty improvements located in park
areas and utilized by the concessioner
in its operations. Repair and mainte-
nance reserve funds may not be ex-
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pended to construct real property im-
provements, including, without limita-
tion, capital improvements. Repair and
maintenance reserve provisions may
not be included in concession contracts
in lieu of a franchise fee, and funds
from the reserves will be expended only
for the repair and maintenance of real
property improvements assigned to the
concessioner by the Director for use in
its operations.

(c) A concession contract must re-
quire the concessioner to maintain in
good condition through a comprehen-
sive repair and maintenance program
all of the concessioner’'s personal prop-
erty used in the performance of the
concession contract and all real prop-
erty improvements, including, without
limitation, capital improvements, and,
government personal property, as-
signed to the concessioner by a conces-
sion contract.

§51.82 Are a concessioner’s rates re-
quired to be reasonable and subject
to approval by the Director?

(a) Concession contracts will permit
the concessioner to sct reasonable and
appropriate rates and charges for vis-
itor services provided to the public,
subject to approval by the Director.

(b) Unless otherwise provided in a
concession contract, the reasonable-
ness of a concessioner’s rates and
charges to the public will be deter-
mined primarily by comparison with
those rates and charges for facilities
and services of comparable character
under similar conditions, with due con-
sideration of the following factors and
other factors deemed relevant by the
Director: Length of secason; peakloads;
average percentage of occupancy; ac-
cessibility; availability and costs of
labor and materials; and types of pa-
tronage. Such rates and charges may
not exceed the market rates and
charges for comparable facilities,
goods, and services, after taking these
factors into consideration.

§$51.83 Sale of Native Handicrafts.

(a) Where authorized by an applicable
concession contract, concessioners are
encouraged to sell authentic native
handicrafts appropriately labeled or
denoted as authentic that reflect the
cultural, historical, and geographic
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characteristics of the related park
area. To further this objective, conces-
sion contracts will contain a provision
that exempts the revenue of a conces-
sioner derived from the sale of appro-
priately labeled or denoted authentic
native handicrafts from the concession
contract's franchise fee.

(b) The sale of products as authentic
native handicrafts is further regulated
under the Indian Arts and Crafts Act,
Public Law 101-644, as amended.

(¢) Definitions. (1) Alaska Native
means any citizen of the United States
who is a person of one-fourth degree or
more Alaskan Indian (including
Tsimshian Indians not enrolled in the
Metalakatla Indian Community), Es-
kimo, or Aleut blood, or combination
thereof. The term includes any person
so defined either or both of whose adop-
tive parents are not Alaska Natives. It
also includes, in the absence of a min-
imum blood quantum, any citizen of
the United States who Is regarded as
an Alaska Native by the Alaska native
village or native groups of which he or
she claims to be a member and whose
father or mother is (or, if deceased,
was) regarded as an Alaska Native by
any village or group.

(2) Arts and crafts objects means art
works and crafts that are in a tradi-
tional or non-traditional style or me-
dium.

(3} Authentic native handicrafts means
arts and crafts objects created by a
United States Indian, Alaska Native,
Native Samoan or Native Hawaiian
that are made with the help of only
such devices as allow the manual skill
of the maker to condition the shape
and design of each individual object.

(4) Native Hawaifan means any indi-
vidual who is a descendant of the ab-
original people that, prior to 1778, oc-
cupied and exercised sovereignty in the
area that now constitutes the State of
Hawaii.

(5) United States Indian means any in-
dividual that is a member of an Indian
tribe as defined in 18 U.S.C. 1153(c)(3).

[72 FR 32190, June 12, 2007]
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Subpart J—Assignment or Encum-
brance of Concession Con-
tracts

§51.84 What special terms must 1
know to understand this part?

To understand this subpart specifi-
cally and this part in general you must
refer to these definitions, applicable in
the singular or plural, whenever the
terms are used in this part.

A controlling interest in a concession
contract means an interest, beneficial
or otherwise, that permits the exercise
of managerial authority over a conces-
sioner’s performance under the terms
of the concession contract and/or deci-
sions regarding the rights and liabil-
ities of the concessioner.

A controlling interest in a concessioner
means, in the case of corporate conces-
sioners, an interest, beneficial or oth-
erwise, of sufficient outstanding voting
securities or capital of the conces-
sioner or related entities that permits
the exercise of managerial authority
over the actions and operations of the
concessioner. A “controlling interest”
in a concessioner also means, in the
case of corporate concessioners, an in-
terest, beneficial or otherwise, of suffi-
cient outstanding voting securities or
capital of the concessioner or related
entities to permit the election of a ma-
jority of the Board of Directors of the
concessioner. The term ‘‘controlling
interest” in a concessioner, in the in-
stance of a partnership. limited part-
nership, joint venture, other business
organization or individual entrepre-
neurship, means ownership or bene-
ficial ownership of the assets of the
concessioner that permits the exercise
of managerial authority over the ac-
tions and operations of the conces-
sioner.

Rights to operate and/or manage under
a concession contract means any ar-
rangement where the concessioner em-
ploys or contracts with a third party to
operate and/or manage the performance
of a concession contract (or any por-
tion thereof). This does not apply to ar-
rangements with an individual em-
ployee.

Subconcessioner means a third party
that, with the approval of the Director,
has been granted by a concessioner
rights to operate under a concession
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contract (or any portion thereof),
whether in consideration of a percent-
age of revenues or otherwise.

§51.85 What assignments require the
approval of the Director?

The concessioner may not assign,
sell, convey, grant, contract for, or
otherwise transfer (such transactions
collectively referred to as “assign-
ments” for purposes of this part), with-
out the prior written approval of the
Director, any of the following:

(a) Any concession contract;

(b) Any rights to operate under or
manage the performance of a conces-
sion contract as a subconcessioner or
otherwise;

{c) Any controlling interest in a con-
cessioner or concession contract; or

(d) Any leasehold surrender interest
or possessory interest obtained under a
concession contract.

§51.86 What encumbrances require
the approval of the Director?

The concessioner may not encumber,
pledge, mortgage or otherwise provide
as a security interest for any purpose
(such transactions collectively referred
to as “encumbrances’ for purposes of
this part), without the prior written
approval of the Director, any of the fol-
lowing:

(a) Any concession contract;

{b) Any rights to operate under or
manage performance under a conces-
sion contract as a subconcessioner or
otherwise;

(¢} Any controlling interest in a con-
cessioner or concession contract; or

{(d) Any leasehold surrender interest
or possessory interest obtained under a
concession contract.

§51.87 Does the concessioner have an
unconditional right to receive the
Director’s approval of an assign-
ment or encumbrance?

No, approvals of assignments or en-
cumbrances are subject to the fol-
lowing determinations by the Director:

(a) That the purpose of a leasehold
surrender interest or possessory inter-
est encumbrance is either te finance
the construction of capital improve-
ments under the applicable concession
contract in the applicable park area or
to finance the purchase of the applica-
ble concession contract. An encum-
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brance of a leasehold surrender interest
or possessory interest may not be made
for any other purpose, including, but
not limited to, providing collateral for
other debt of a concessioner, the parent
of a concessioner, or an entity related
to a concessioner;

(b) That the encumbrance does not
purport to provide the creditor or as-
signee any rights beyond those pro-
vided by the applicable concession con-
tract, including, but not limited to,
any rights to conduct business in a
park area except in strict accordance
with the terms and conditions of the
applicable concession contract;

(c) That the encumbrance does not
purport to permit a creditor or as-
signee of a creditor, in the event of de-
fault or otherwise, to begin operations
under the applicable concession con-
tract or through a designated operator
unless and until the Director deter-
mines that the proposed operator is a
qualified person as defined in this part;

(d) That an assignment or encum-
brance does not purport to assign or
encurmnber assets that are not owned by
the concessioner, including, without
limitation, park area entrance, user
day, or similar use allocations made by
the Director;

(e) That the assignment is to a quali-
fied person as defined in this part;

() That the assignment or encum-
brance would not have an adverse im-
pact on the protection, conservation or
preservation of park resources;

(g) That the assignment or encum-
brance would not have an adverse im-
pact on the provision of necessary and
appropriate facilities and services to
visitors at reasonable rates and
charges; and

(h) That the terms of the assignment
or encumbrance are not likely, directly
or indirectly, to reduce an existing or
new concessioner’s opportunity to earn
a reasonable profit over the remaining
term of the applicable concession con-
tract, to affect adversely the quality of
facilities and services provided by the
concessioner, or result in a need for in-
creased rates and charges to the public
to maintain the quality of concession
facilities and services.
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§51.88 What happens if an assignment
or encumbrance is completed with-
out the approval of the Director?

Assignments or encumbrances com-
pleted without the prior written ap-
proval of the Director will be consid-
ered as null and void and a material
breach of the applicable concession
contract which may result in termi-
nation of the contract for cause. No
person will obtain any valid or enforce-
able rights in a concessioner, in a con-
cession contract, or to operate or man-
age under a concession contract as a
subconcessioner or otherwise, or to
leasehold  surrender  interest or
possessory interest, if acquired in vio-
lation of the requirements in this sub-
part.

§51.89 What happens if there is a de-
fault on an encumbrance approved
by the Director?

In the event of default on an encum-
brance approved by the Director in ac-
cordance with this part, the creditor,
or an assignee of the creditor, may suc-
ceed to the interests of the conces-
sioner only to the extent provided by
the approved encumbrance, this part
and the terms and conditions of the ap-
plicable concession contract.

§51.90 How does the concessioner get
the Director’s approval before mak-
ing an assignment or encumbrance?

Before completing any assignment or
encumbrance which may be considered
to be the type of transaction described
in this part, including, but not limited
to, the assignment or encumbrance of
what may be a controlling interest in a
concessioner or a concession contract,
the concessioner must apply in writing
for approval of the transaction by the
Director.

§51.91 What information may the Di-
rector require in the application?

An application for the Director’s ap-
proval of an assignment or encum-
brance will include, to the extent re-
quired by the Director in the cir-
cumstances of the transaction, the fol-
lowing information in such detail as
the Director may specify in order to
make the determinations required by
this subpart:

§51.92

(a) All instruments proposed to im-
plement the transaction;

(b} An opinion of counsel to the effect
that the proposed transaction is lawful
under all applicable federal and state
laws;

(c) A narrative description of the pro-
posed transaction;

(d) A statement as to the existence
and nature of any litigation relating to
the proposed transaction;

(e} A description of the management
qualifications, financial background,
and financing and operational plans of
any proposed transferee;

() A detailed description of all finan-
cial aspects of the proposed trans-
action;

(g) Prospective {inancial statements
{proformas);

(h) A schedule that allocates in detail
the purchase price (or, in the case of a
transaction other than an asset pur-
chase, the valuation) of all assets as-
signed or encumbered. In addition, the
applicant must provide a description of
the basis for all allocations and owner-
ship of all assets; and

(i) Such other information as the Di-
rector may require to make the deter-
minations required by this subpart.

§51.92 What are standard proformas?

Concessioners are encouraged to sub-
mit standard prospective financial
statements (proformas) pursuant to
this part. A “'standard proforma’ is one
that:

(a} Provides projections, including
revenues and expenses that are con-
sistent with the concessioner’s past op-
erating history unless the proforma is
accompanied by a narrative that de-
scribes why differing expectations are
achievable and realistic;

(b) Assumes that any loan related to
an assignment or encumbrance will be
paid in full by the expiration of the
concession  contract  unless  the
proforma contains a narrative descrip-
tion as to why an extended loan period
is consistent with an opportunity for
reasonable profit over the remaining
term of the concession contract. The
narrative description must include, but
is not limited to, identification of the
loan's collateral after expiration of the
concession contract; and
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(o) Assumes amortization of any in-
tangible assets assigned or encumbered
as a result of the transaction over the
remaining term of the concession con-
tract unless the proforma contains a
narrative description as to why such
extended amortization period is con-
sistent with an opportunity for reason-
able profit over the remaining term of
the concession contract.

§51.93 If the transaction includes
more that one concession contract,
how must required information be
provided?

In circumstances of an assignment or
encumbrance that includes more than
one concession contract, the conces-
sioner must provide the information
described in this subpart on a contract
by contract basis.

§51.94 What information will the Di-
rector consider when deciding to
approve a transaction?

In deciding whether to approve an as-
signment or encumbrance, the Director
will consider the proformas, all other
information submitted by the conces-
sioner, and other information available
to the Director.

§51.95 Does the Director’s approval of
an assignment or encumbrance in-
clude any representations of any
nature?

In approving an assignment or en-
cumbrance, the Director has no duty to
inform any person of any information
the Director may have relating to the
concession contract, the park area, or
other matters relevant to the conces-
sion contract or the assignment or en-
cumbrance. In addition, in approving
an assignment or encumbrance, the Di-
rector makes no representations of any
nature to any person about any matter,
including, but not limited to, the
value, allocation, or potential profit-
ability of any concession contract or
assets of a concessioner. No approval of
an assignment or encumbrance may be
construed as altering the terms and
conditions of the applicable concession
contract unless expressly so stated by
the Director in writing.
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§51.96 May the Director amend or ex-
tend a concession contract for the
purpose of facilitating a trans-
action?

The Director may not amend or ex-
tend a concession contract for the pur-
pose of facilitating an assignment or
encumbrance. The Director may not
make commitments regarding rates to
the public, contract extensions, conces-
sion contract terms and conditions, or
any other matter, for the purpose of fa-
cilitating an assignment or encum-
brance.

§51.97 May the Director open to re-
negotiation or modify the terms of a
concession contract as a condition
to the approval of a transaction?

The Director may not open to re-
negotiation or modify the terms and
conditions of a concession contract as
a condition to the approval of an as-
signment or encumbrance. The excep-
tion is if the Director determines that
renegotiation or modification is re-
quired to avoid an adverse impact on
the protection, conservation or preser-
vation of the resources of a park area
or an adverse impact on the provision
of necessary and appropriate visitor
services at reasonable rates and
charges.

Subpart K—Information and
Access to Information

§51.98 What records must the conces-
sioner keep and what access does
the Director have to records?

A concessioner {and any subconces-
sioner} must keep any records that the
Director may require for the term of
the concession contract and for five
calendar years after the termination or
expiration of the concession contract
to enable the Director to determine
that all terms of the concession con-
tract are or were faithfully performed.
The Director and any duly authorized
representative of the Director must,
for the purpose of audit and examina-
tion, have access to all pertinent
records, books, documents, and papers
of the concessioner, subconcessioner
and any parent or affiliate of the con-
cessioner (but with respect to parents
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and affiliates, only to the extent nec-
essary to confirm the validity and per-
formance of any representations or
commitments made to the Director by
a parent or affiliate of the conces-
sioner).

§51.99 What access to concessioner
records will the Comptroller Gen-
eral have?

The Comptroller General or any duly
authorized representative of the Comp-
troller General must, until the expira-
tion of five calendar years after the
close of the business year of each con-
cessioner (or subconcessioner), have ac-
cess to and the right to examine all
pertinent books, papers, documents
and records of the concessioner, sub-
concessioner and any parent or affil-
iate of the concessioner (but with re-
spect to parents and affiliates only to
the extent necessary to confirm the va-
lidity and performance of any represen-
tations or commitments made to the
Director by the parent or affiliate of
the concessioner).

§51.100 When will the Director make
proposals and evaluation docu-
ments publicly available?

In the interest of enhancing competi-
tion for concession contracts, the Di-
rector will not make publicly available
proposals submitted in response to a
prospectus or documents generated by
the Director in evaluating such pro-
posals, until the date that the new con-
cession contract solicited by the pro-
spectus is awarded. At that time, the
Director may or will make the pro-
posals and documents publicly avail-
able in accordance with applicable law.

Subpart L—The Effect of the 1998
Act's Repeal of the 1965 Act

§51.101 Did the 1998 Act repeal the
1965 Act?

Section 415 of the 1998 Act repealed
the 1965 Act and related laws as of No-
vember 13, 1998. This repeal did not af-
fect the validity of any 1965 Act conces-
sion contract. The provisions of this
part apply to all 1985 Act concession
contracts except to the extent that
such provisions are inconsistent with
terms and conditions of a 1965 Act con-
cession contract.

§51.102

§51.102 What is the effect of the 1998
Act's repeal of the 1965 Act’s pref-
erence in renewal?

(a} Section 5 of the 1965 Act required
the Secretary to give existing satisfac-
tory concessioners a preference in the
renewal {(termed a ‘‘renewal pref-
erence” in the rest of this section) of
its concession contract or permit. Sec-
tion 415 of the 1998 Act repealed this
statutory renewal preference as of No-
vember 13, 1998. It is the final decision
of the Director, subject to the right of
appeal set forth in paragraph (b) of this
section, that holders of 1965 Act con-
cession contracts are not entitled to be
given a renewal preference with respect
to such contracts (although they may
otherwise qualify for a right of pref-
erence regarding such contracts under
Sections 403(7) and (8) of the 1998 Act as
implemented in this part). However, if
a concessioner holds an existing 1985
Act concession contract and the con-
tract makes express reference to a re-
newal preference, the concessioner may
appeal to the Director for recognition
of a renewal preference.

(b} Such appeal must be in writing
and be received by the Director no
later than thirty days after the
issuance of a prospectus for a conces-
sion contract under this part for which
the concessioner asserts a renewal pref-
erence. The Director must make a deci-
sion on the appeal prior to the proposal
submission date specified in the pro-
spectus. Where applicable, the Director
will give notice of this appeal to all po-
tential offerors that requested a pro-
spectus. The Director may delegate
consideration of such appeals only to a
Deputy or Associate Director. The de-
ciding official must prepare a written
decision on the appeal, taking into ac-
count the content of the appeal and
other available information.

(c} If the appeal results in a deter-
mination by the Director that the 1965
Act concession contract in question
makes express reference to a renewal
preference under section 5 of the 1965
Act, the 1998 Act’s repeal of section 5 of
the 1965 Act was inconsistent with the
terms and conditions of the concession
contract, and that the holder of the
concession contract in these cir-
cumstances is entitled to a renewal
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preference by operation of law, the Di-
rector will permit the concessioner to
exercise a renewal preference for the
contract subject to and in accordance
with the otherwise applicable right of
preference terms and conditions of this
part, including, without limitation, the
requirement for submission of a re-
sponsive proposal pursuant to the
terms of an applicable prospectus. The
Director, similarly, will permit any
holder of a 1965 Act concession con-
tract that a court of competent juris-
diction determines in a final order is
entitled to a renewal preference, for
any reason, to exercise a right of pref-
erence in accordance with the other-
wise applicable requirements of this
part, including, without limitation, the
requirement for submission of a re-
sponsive proposal pursuant to the
terms of an applicable prospectus.

§51.103 Severability.

A determination that any provision
of this part is unlawful will not affect
the validity of the remaining provi-
sions.

Subpart M—Information Collection

§51.104 Have information collection
procedures been followed?

(a) The Paperwork Reduction Act
provides that an agency may not con-
duct or sponsor, and a person is not re-
quired to respond to, a collection of in-
formation unless it displays a cur-
rently valid OMB Control Number. The
information collection for submission
of proposals in response to concession
prospectuses contained in this part
have been approved by the Office of
Management and Budget as required by
44 U.S.C. 3501 et seq. and assigned clear-
ance number  1024-0125, extended
through May 30, 2000. An information
collection for proposed transfers of
concession operations is covered by
OMB Approval No. 10240126 cffective
through August 31, 2002.

(b) The public reporting burden for
the collection of information for the
purpose of preparing a proposal in re-
sponse to a contract solicitation is es-
timated to average 480 hours per pro-
posal for large authorizations and 240
hours per proposal for small authoriza-
tions. The public reporting burden for

36 CFR Ch. | (7-1-11 Edition)

the collection of information for the
purpose of requesting approval of a sale
or transfer of a concession operation is
estimated to be 80 hours. Please send
comments regarding this burden esti-
mate or any other aspect of this collec-
tion of information, including sugges-
tions for reducing the burden, to the
Information Collection Officer, Na-
tional Park Service, 1849 C Street.
Washington, DC 20240; and to the At-
tention: Desk Officer for the Interior
Department, Office of Information and
Regulatory Affairs, Office of Manage-
ment and Budget, Washington, DC
20503,

(c) Additional reporting and record-
keeping requirements were identified
in subpart F regarding appeal of a pre-
ferred offeror determination, subpart G
regarding leasehold surrender interest
and in subpart K regarding record-
keeping that are not covered under
OMB approval. An emergency informa-
tion collection request to cover these
requirements has been prepared and
submitted to OMB for approvals. These
additional information collection re-
quirements will not be implemented
until OMB approves the emergency re-
quest. The Director will publish a FED-
ERAL REGISTER notice when OMB has
approved these requirements.

PART 59—LAND AND WATER CON-
SERVATION FUND PROGRAM OF
ASSISTANCE TO STATES; POST-
COMPLETION COMPLIANCE RE-
SPONSIBILITIES

Sec.
59.1 Applicability.
59.2 Information coliection.
59.3 Conversion requirements.
59.4 Residency requirements.
59.5-59.6 |Reserved]
AUTHORITY: Sec. 6, L&WCF Act of 1965 as
amended; Pub. L. 88-578; 78 Stat. 897; 16
U.S.C. 46014 et seq.

SOURCE: 51 FR 34184, Sept. 25, 1986, unless
otherwise noted.

§59.1 Applicability.

These post-completion responsibil-
ities apply to each area or facility for
which Land and Water Conservation
Fund (L&WCF) assistance is obtained,
regardless of the extent of participa-
tion of the program in the assisted area
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4. Contract Solicitation, Selection and
Award

4.1 Contract Solicitation

With limited exceptions, the 1998 Act requires a competitive selection process. Prospectuses issued under
the 1998 Act should market an attractive opportunity to induce third-party offerors to submit proposals for
the new concession contract, As described in Chapter 3, the Service has developed standard processes for
developing prospectuses. This chapter describes the processes for soliciting and evaluating proposals and
awarding concession contracts. This chapter also provides guidance on processes related to noncompetitive
contracts {such as temporary concassion contracts and long-term, sole source concession contracts).

Policies Superseded by this Section

WASO Memorandum dated September 15, 2003, titled "Review and Approval Process for Washington Office
Level Contracts”

4.1.1 Advertising

The 1998 Act requires the Service to advertise the availability of a prospectus publicly. The Service currently
publishes all prospectuses on fedbizopps.gov (http/fedbizops.gov), the system for notifying the public of
business opportunities with the Federal government. The Service also should notify the incumbent
concessioner directly and issue a press release. In all cases, the Service must post the prospectus on the
Program’s public website.

FedBizOpps.gov and Commercial Services Website

Regional Offices prepare and post prospectus information on fedbizops.gov. in addition to the
fedbizopps.gov announcement, Regional Offices must provide all prospectus documents and supporting
information to the WASO Program office to post on the WASO Program’s public website. The fedbizopps.gov
announcement must include a link to the Program’s public website.

The announcement should include the following information:

Date the prospectus will issue

Date proposals are due

Brief description of visitor services required in the contract

Description of how interested parties may obtain a hard copy of the prospectus

information about downloading a copy of the prospectus from the Commercial Services website
Reglonal Office point of contact to notify if someone downloads the prospectus to aflow the
Regional Office to keep an accurate record of who has obtained copies of the prospectus in the
event that the Region needs to disseminate additional information to all interested parties.

s Site visit information including the point of contact

LT T I

Other Publications

The Regional and Park Offices also may advertise the prospectus in local newspapers and the park’s website,
For larggr operations, the Regional and Park Offices also should advertise the opportunity in trade magazines.
The Regional and Park Offices should coordinate selecting appropriate publications for advertising
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prospectuses and also coordinate on the content of press releases. In addition, Park staff must notify
appropriate congressional delegates about a prospectus and should include potentially controversial
information such as rights of preference. Park staff should pursue other means of notifying interested
parties, such as attending local Chamber of Commerce meetings.

The Regiona! Office should charge a reasonable fee for a hard copy of the prospectus to recover the costs of
printing, binding, and mailing the document. The Regional Office should not send a copy of the prospectus
until after receiving payment.

Recipient Log

The Regional Office maintains a recipient log to record contact information (name, address, phone number,
e-rnail) for all persons or businesses requesting a copy or copies of a prospectus, the number of copies
requested, the date of receiving the request, the date of mailing the prospectus, the mailing address for the
prospectus, and the express delivery tracking number, if applicable. The log also should include contact
information for those who download copies of the prospectus online as such information becomes available.
The recipient log will become part of the administrative record.

4.1.2 Site Visit

The site visit provides an opportunity for interested parties to tour the Concession Facilities and obtain a
better understanding of the business opportunity. The site visit aliows potential offerors an opportunity to
conduct due diligence, become familiar with the local environment of the park and surrounding area, and
evaluate the condition of Concession Facilities. The site visit also markets the prospectus and allows the
Service to gauge interest in the business opportunity. A site visit should occur for all Category | and Category
It contracts, especially WASO-level contracts. The Regional and Park staff share lead responsibility for site
Vvisits.

Timing

Typically, site visits occur after the release of the prospectus. In some circumstances, however, the Service
may need to conduct a site visit prior to the release of a prospectus when seasonal and climate issues require
the closure of Concession Facilities before issuing the prospectus. In those circumstances, site visits provide
an orientation and overview since the attendees will not have access to the contents of the prospectus and
the requirements of the Draft Contract.

When a site visit occurs after release of the prospectus, the Service should allow sufficient time (generally two
ta three weeks) for interested parties to review the prospectus, understand the opportunity, and formulate
questions. In addition, the Service must conduct the site visit before the deadline for submitting questions to
provide time for written responses to questions that arise during the site visit as well as to provide time for
interested parties to submit additional questions. .

As necessary, the Service coordinates the site visit with the incumbent concessioner well in advance to
minimize operational disruptions. As stated above, the fedbizopps.gov notice of the availability of the
prospectus should include information about the site visit. This information also appears in the prospectus
and on any website where the Service posts the prospectus. If information about the site visit changes, the
Regional Office must notify individuals and businesses that have requested copies of or downloaded the
prospectus and also post notice on fedbizopps.gov. The Service also may announce the site visit through
press releases.

Site Visit Information

The Servige must prgvide consistent information to all potential offerors in keeping with 36 C.F.R. §851.6 and
55.7. During site visits, Service participants may not answer questions but should collect written questions
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and respond to them along with other questions submitted before the applicable deadline. During the site
visit, the Service representatives must reiterate the provision in the Proposal Instructions that parties may rely
only on information the Service provides in writing.

Generally, the Service provides a printed overview {based only on information available in the prospectus)
during the site visit. Immediately following the site visit, the Region Office must post the overview with the
prospectus on the Program’s website. Information released for the site visit should include park brochures,
floor plans of significant Concession Facilities (e.g., main lodges but not necessarily every cabin), visitation
data, area information and history, operational information, and current fand assignment maps. Sometimes
more than one site visit occurs and, in those cases, the Service should manage the site visits consistently and
share identical data.

On the day of the site visit, park staff register participants and obtain correct contact information for ali
future correspondence related to the solicitation process. When the Service anticipates a large number of
participants may attend, the notice of the site visit may include information on restricting the number of
representatives for each interested party.

The Service may need to release information about site visit attendees in accordance with the Freedom of
information Act.

When site visits occur prior to the release of a prospectus, the Service may provide the following information
in addition to general information about the park:

s Lists of the required and authorized services under the new concession contract

+  Description of the existing services {e.g., number of lodging rooms, capacity of food and beverage
outlets, current approved rates)

»  Gross revenues for the previous three years

« Franchise fees (or special account payments) paid for the previous three years

«  Whether the new contract will include a franchise fee or Repair and Maintenance Reserve (or hoth)
but not the amounts of either

s Anticipated term of the new contract

*  Whether a preferred offeror exists

» Required initial investment by the successful offeror including the types of expenses (e.g., personal
property acquisition, working capital, cure of deferred maintenance) but not the Service estimates for
those expenses

*  Anticipated important dates including the release dates, due date for questions, and due date for
proposals,

As with other site visits, the Service must post all information shared during a pre-release site visit on the
Program's website.

Responsibilities

The Regional and Park Offices work together to coordinate the site visit. Occasionally, Regional Office staff
may attend the site visit to assist Park staff with the event, especially when many attendees participate. Park
staff should invite a representative of the incumbent concessioner to participate in the site visit. If some
disruption may accur, Park staff should arrange for a law enforcement presence. For WASO-level contracts,
the WASO project manager may assist the Regional Office and park staff with site visit logistics including
attendance at the site visit. .

4.1.3 Questions during the Solicitation Period
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Regional Offices coordinate the development and distribution of the answers to questions asked during the
solicitation period.

The Proposal Instructions in the prospectus provide specific instructions for questions. The inside coveerf the
prospectus provides the due date for questions and the Service point-of-contact who will receive questions.

Regional and park staff coordinate the review of questions and preparation of answers including questions
submitted in writing during any site visit. When questions present issues of Program-level policy, the
Regional Office should involve the WASO Program in the review process. The appropriate level of the Office
of the Solicitor reviews alf questions and answers. Typically, the same Office of the Solicitor representative
that reviewed the prospectus prior to release will review the questions and answers. The NPS must make
available all questions and answers to everyone on the Recipient Log and post a notice of availability on
fedbizopps.gov as an amendment to the solicitation. Finally, the Regional Office submits the questions and
answers to the WASO Program for posting on the Program’s website,

For WASO-level contracts, WASO Program staff must review and concur in the answers. The attorney for the
WASO Program also must review answers that provide or changes substantive information in the prospectus.

When the Region receives a large volume of questions, the Region should consider sorting the questions and
answers by topic and posting the responses serially. In such cases, the Region also may consider extending
the solicitation period, if possible given the project's schedule, to provide sufficient time for interested parties
to understand the large volume of information.

Process for WASO-jevel Contracts

*  Involve WASQO Program team members in review of questions and preparation of responses

»  Submit draft responses to WASO Project Manager to coordinate review by the WASO Program and
Washington Office of the Solicitor

* WASO Program concurs with responses (usually subject to comments)

e The Regional Office completes the process as described above

4.1.4 Amendment and Cancellation of Prospectuses

The Service may amend or cancel a prospectus during the solicitation period. Amendments may include
corrected information, additional information (such as answers to questions submitted), or an extension of
the due date for submittals. Regulations at 36 C.F.R. § 51.11 provide direction on amending, extending, or
cancelling a prospectus.

Providing Notice of Amendments

The Regional Office makes amendments available to all persons listed on the Recipient Log by posting notice
of such to fedbizopps.gov as amendments to the solicitation and posting the amendments to the Program’s
website. The Regional Office also provides copies {via e-mail) of the amendment to everyone on the
Recipient Log.

Additional or Corrected Information - Legal and WASO Review

The appropriate level of the Office of the Solicitor must review all amendments. Typically, the same
representative of the Office of the Solicitor that reviewed the prospectus prior to release will review the
amendments. For WASO-level contracts, WASO Program staff must review and concur with amendments.
The attorney for the WASO Program also must review amendments that provide or change substantive
information in the prospectus.

Due Date Extensions

The Region may extend the due date of proposals. As with other amendments, the Region must post notice
of extensions on fedbizopps.gov and the Program’s website. For WASO-leve! contracts, the Region must
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obtain the concurrence of the WASO Program Chief for extensions. Generally, the Office of the Solicitor
need not review extensions.

Cancellation

The Region may cancel a solicitation at any time prior to the award of the concession contract when
appropriate in the public interest. This may occur before the Service selects a concessioner or after selection
but prior to award. For WASO leve! contracts, the Region must obtain approval of the cancellation from the
WASO Program Chief. The Region must post notice of the cancellation on fedbizopps.gov and the WASO
Program’s website.

Process for WASO-level Contracts

» Regional Chief consults with WASO Program Manager and Branch Chief, Planning and Development

* Regional Chief submits draft request (including a briefing paper explaining the reasons for
cancellation) to WASQ Branch Chief, Planning and Development, to coordinate review by the WASO
Program Chief and Washington Office of the Solicitor

* Regional Director submits formal request including the briefing paper

»  WASO Program prepares approval memo and coordinates Office of the Solicitor review

WASO Program transmits signed approval memo to the Regional Director and Regional Concession
Chief

¢ Regional Chief completes process as described above

4.1.5 Amendments to and Clarification of Proposals by Offerors

Prior to the due date of proposals, an offeror may amend a submitted proposal by submitting such
information to the point of contact identified on the inside cover of the prospectus (typically the Regional
Chief).

Regulations at 36 C.F.R. § 51.15 have strict requirements for requesting and accepting additional information
after the due date for proposals. Whenever the Regional Concession Chief considers requesting
amendments or clarifications, he or she must consult with the Office of the Solicitor. For WASO-level
contracts, the Regional Concession Chief must consult with the WASO Program (Program Chief and Branch
Chief, Planning and Development) prior to transmitting a written request from the Regional Director to
request and accept additional information after the due date. The WASO Program Chief may approve such
request,

Process for WASO-level Contracts

» Regional Chief consults with WASO Program Manager and Branch Chief, Planning and Development

»  Regional Chief submits draft request (including a briefing paper explaining the reasons to request or
allow such information) to WASO Branch Chief, Planning and Development, to coordinate review by
the WASO Program Chief and Washington Office of the Solicitor

* Regional Director submits formal request including the briefing paper

»  WASO Program prepares approval memo and coordinates Office of the Solicitor review

. WAS{O Program transmits signed approval memo to the Regional Director and Regional Concession
Chie

* Regional Chief completes process
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4.2 Proposal Evaluation and Selection

4.2.1 Receipt and Safeguarding of Proposals
Regional offices must establish routine processes for receiving proposals and protecting proposals.

Proposal Log
The Regional Office creates a log to inventory and document the receipt of the proposals. At a minimum, the
log must include:
« Time and date the Regional Office receives the proposals
Contact information including name, address, and telephone number for all offerors
Whether the offerors signed the transmittal letters
Number of hard copies and electronic copies included with each proposal
Method of delivery (e.g., hand delivered, Federal Express, etc.).
One Regional Office employee must sign a certification as to the accuracy of this information and another
must witness the signature.

.
.
.
.

Late Proposals

if the Regional Office receives a proposal after the deadline, the Regional Concession Chief must inform the
Regional Director. The Regional Director may accept a proposal submitted shortly after the deadline if
extenuating circumstances warrant. Such extenuating circumstances could include adverse weather
conditions, unusual traffic delays, and similar events beyond the control of the offeror. “Shortly” typically
means one or two days following the deadline depending on the nature of the extenuating circumstances.

When the Regional Director chooses to accept a proposal submitted beyond the deadline, the Regionai
Concession Chief must note the basis for such decision on the Proposal Log. When the Regional Director
chooses not to accept a proposal submitted beyond the deadline, the Regional Concession Chief must return
the unopened proposal to the offeror with a written explanation of why the Regional Director did not accept
it.

Securing Proposals

The Service must keep all proposals in its possession secure at all times. During panel deliberations, the panel
chair and Regional Concession Chief must implement procedures to maintain the security of the proposals.
After the panel deliberations conclude, the Regional Chief must continue to secure all proposals, After the
Service has awarded the new contract, the Regional Chief must retain one copy of each proposal for the
administrative record, provide one copy of the successful proposal to Park staff to maintain for the term of
the contract, and either destroy the remaining copies or return them to the offerors at their expense. The
Region and Park Offices must continue to secure the proposals to protect the proprietary and other
confidential information they contain.

4.2.2 Evaluation Panels

Regulations at 36 C.F.R, Part 51 require the Director to evaluate and score proposals on the basis of the
primary and secondary selection factors contained in a particular prospectus. The score for each selection
factor must reflect the determined merits of a proposal in response to the selection factors and in comparison
to the other proposals received.

The Director has implemented this requirement through a process using evaluation panels. Evaluation panels
review and analyze proposals and prepare a well-documented narrative evaluation, including recommended
scores. All panel members and advisors must perform their responsibilities without actual or apparent
conflicts of interest or bias. In addition, alf panel members and advisors must maintain objectivity while
reviewing proposals and not prejudge the merits of any proposal.
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4.2.3 Evaluation Panel Membership

Regional Directors convene evaluation panels with the expertise necessary to provide a credible analysis of the
proposals reflecting the complexity of the operation and subject matter of the various selection. factors.

Regional Chiefs should identify potential panel members early, often before issuing the prospectus. For
complex and high revenue projects, Regional Chiefs should consider identifying a panel chair early enough to
allow him or her to participate in the roundtable meeting to fully understand the reasoning that leads to the
development of the proposal package. in addition, before contacting potential voting members, Regional
Chiefs should contact supervisors for permission to contact the employees. For regional-level contracts, the
Regional Director must approve the final pane! members, preferably at least two weeks in advance of the
submission deadline for proposals. For WASO-level contracts, the WASO Program Chief approves the panel
membership. The Regional Director should provide recommendations for panel membership to the WASO
Program Chief at least 4 weeks prior to the submission deadline for proposals.

Panels usually consist of voting members and non-voting technical advisors. Technical advisors typically
include an attorney from the Office of the Solicitor, a park representative, and subject matter experts
provided by a contractor. Technical experts from other Federal agencies may serve as a voting member or a
non-voting technical advisor. Superintendents of parks with a concessioner who submits a proposal for the
subject project may not serve on the panel. Park staff, including superintendents and other decision-makers
from the affected park, may not serve as voting members although they may serve as technical advisors.

All panel members, including technical advisors, must sign a Conflict of Interest and Confidentiality
Certificate (available through the WASO Program) as soon as they agree to participate in the panel. Parel
members may not provide any information regarding the evaluation process, proposals, or results to any third
party. The panel chair may provide such information only as directed by the deciding official.

Every panel must have a designated chairperson (panel chair) and at least one additional voting member. The
number of proposals received will determine the number of panel members needed to complete the
evaluation of the proposals timely.

Panel chair: The panel chair works with the Regional Chief to establish procedures for facilitating the
evaluation process including how to manage the proposal documents, how the deliberations occur, and
guidance on preparing the evaluation document. The panel chair collects evaluation information from the
panel members and consolidates it into the panel evaluation for policy and legal review. On occasion, the
Service may have co-chairs, either to develop the skills of less experienced panel chairs or for complex or
highly competitive prospectuses to alleviate the work burden.

Voting panel members: Only current Federal employees may serve as voting panel members.

Technical advisors: Except for the attorney from the Office of the Solicitor, technical advisors need not be
Federal employees. The Service frequently relies on consultants to provide financial and other technicat
expertise to assist in the evaluations when qualified Federal employees are unavailable. A park representative
(usually from the park's commercial services program) provides information on the park and concession
operations and prepares a PowerPoint presentation to introduce the park and aspects of the concession
operations to the panel. Ideally, the park representative participates in person while presenting information
about the park and concession operations and for answering questions while the panel reviews the
proposals. The park representatives should leave the panel prior to the scoring discussions.  For most panels,
an attorney from the Office of the Salicitor should attend scoring discussions and respond to questions from
the panel chair or Regional Chief. Other Federal employees, including other Regional and WASO staff, may
observe the panel with the consent of the Regional Chief.

Process for WASO-level Contracts

*  Regional Chief consults with WASO Program Manager and Branch Chief, Planning and
Development) on candidates for panel membership

Page |7



105

V. Award Chapter 4: Contract Solicitation, Selection and Award

¢ Regional Chief submits proposed panel membership, including proposed panel chair, to WASO
Branch Chief, Planning and Development, to coordinate review by the WASO Program Chief
WASO Program Chief responds to the request

Regional Chief submits formal memorandum requesting Program Chief Approval

WASO Program prepares approval memo

WASO Program transmits signed approval memo to the Regional Director and Regional Concession
Chief

LI 2

4.2.4 Panel Responsibilities and Procedures

Panel members (including technical advisors assigned to specific selection factors) review and analyze
proposals based on the five principal selection factors and any secondary selection factors in the prospectus
and prepare written narrative evaluations describing the substantive similarities and differences among the
various proposals, explaining why a proposal is considered superior or inferior to others, and recommending
scores for each offeror.

The Program’s standard proposal instructions describe how the panel evaluates proposals.  In summary,
panel members review each proposal under the selection factors published in the prospectus. The panel
must identify the pertinent information submitted in each proposal and determine a narrative and numeric
score for each response, supported by a narrative analysis. For each selection factor, the panel creates a
narrative explanation of the strengths and weaknesses of each subfactor and a summary comparison of the
proposals. Panel members should not recite the content of the proposals, but glean the substantive
information that distinguishes one proposal from the others, Panel members must then perform a critical
analysis to identify and explain the differences among the proposals and explain why each proposal is better
or worse than the others.

Generally, panel members consider only the information contained in the proposals; however, the standard
proposal instructions allow the Service to consider other information relevant to the proposal. If a panel
member has information he or she believes important for the decision-maker to know, he or she shouid bring
it to the attention of the panel chair and Regional Chief without discussing it with other panel members. The
Regional Chief should consider verifying this information and whether to attempt to locate similar
information about other offerors (depending on the nature of the information). Unless the Regional Chief
verifies the information, such information cannot be presented to the panel. The Regional Chief should
consult with the Office of the Solicitor and the WASQ Branch Chief, Planning and Development, in
determining whether to bring the additional information to the attention of the panel. Factors to consider in
making this determination include the reliability of the information including the source and nature of the
information and the relevance to the issues under consideration.

As a standard practice, proposal packages request offerors to submit information about violations and other
adverse regulatory infractions, In some circumstances, the Service has access to regulatory agency databases
to verify what an offeror reports (or fails to report). For example, the U.S. Coast Guard maintains records of
marine incidents involving vessels of certain sizes. If the Regional Chief believes such verification would
benefit a project, he or she should undertake that process for all offerors prior to convening the panel and
then share the information with the panel.

Panel members reach consensus on the scores assigned for each selection factor that reflect the merits of the
proposal in comparison to the other proposals. The panel determines the narrative score (poor, fair, good,
very good, excellent) for each subfactor and then assigns the numeric score for the entire selection factor
based on the overall merits of the entire selection factor. The narrative score will not necessarily correlate to
a number score although any discrepancy should be apparent in the narrative. Unless specifically stated in the
proposal package, all subfactors carry the same weight in determining the numeric score for the selection
factor. Regulations in 36 C.F.R, Part 51 describe the possible scores for each selection factor.
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During the panel deliberations, the panel chair should collect drafts from panel members and provide
feedback to enhance the quality and consistency of the evaluation. Panel members must comply with such
feedback from the panel chair.

At the conclusion of the evaluation process, the panel chair collects all notes, electronic media, and other
extraneous material used during the deliberations of the panel. The Regional Chief, in consultation with the
Office of the Solicitor, will decide what information to retain for the administrative record to support the
evaluation and what to destroy.

The panel chair generally completes the written panel evaluation within 30 days following the adjournment
of the Panel. The Regional Chief reviews the evaluation for policy sufficiency and submits it for legal review
to the appropriate level of the Office of the Solicitor. After legal review, the panel chair transmits the written
evaluation through the Regional Chief to the Regional Director for a final decision on the selection. The
proposals, final Panel evaluation documentation, legal review(s), and deciding official approval become part
of the administrative record. As part of the formal submission to the Regional Director, the Regional Chief
must describe any issues of responsiveness with any proposal and include a recommendation as to whether
the Regional Director should find each proposal responsive or non-responsive.

When the Regional Office receives only one proposal in response to a prospectus, Regional Office staff may
evaluate the proposal without convening formal meetings. All other procedures, including the preparation of
a formal evaluation summary, must occur.

To reduce expenses, a Regional Chief may choose to conduct a panel remotely when the contract and
prospectus are not complex. All other procedures, including the preparation of a formal evaluation summary,
must occur. For more complex projects, the Regional Chief may convene a panel that works remotely for a
few days and then meets to discuss the merits of the various proposals and assign narrative and numeric
scores. Again, all other procedures must occur.

The Regional Director considers the recommendations of the panel when deciding which proposal to select.
By regulation, the Service must select the responsive offer with the highest cumulative score. The Regional
Director, however, may reject the panel’s recommendation and individually review the proposals, assign
different scores, and select an offeror based on his or her personal review and evaluation. The Regional
Director must document and explain all such changes in a written decision. The Office of the Soficitor must
conduct legal review of the Regional Director’s reevaluation and conclusions. For WASO level contracts,
when the Regional Director rejects a panel recommendation and personally reviews, evaluates, and scores the
proposals, he or she must document such actions to the Associate Director, Business Services, prior to
submitting the recommended selection for approval.

For WASQ level contracts, the WASO Program and the Washington Office of the Solicitor review the written
evaluation following the completion of the Regional policy and legal review. The Regional Concession Chief
sends the written evaluation to the WASO Program for informal preliminary review and responds to
comments from the WASQO Program and the Washington Office of the Solicitor prior to the Regional Director
submitting the document for formal review and approval.

Process for WASO-Level Contracts

s Regional Chief completes policy review and appropriate level of the Office of the Soficitor completes
legal review of the evaluation

*  Regional Chief submits the draft evaluation to the WASO program (Branch Chief, Planning and
Development) for informal policy review and Washington level legal review

*  Branch Chief, Planning and Development, provides policy and legal comments to the Regional
Concession Chief

*  Regional Chief incorporates feedback from the WASO policy and legal review and finalizes the
document

* Regional Director submits the evaluation with a recommended selection for formal approval by the
Associate Director, Business Services
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* WASO Program prepares the approval memorandum, completes the formal policy review, and
obtains formal fegal review from the Office of the Solicitor

e WASO Program sends the approval memorandum to the Regional Director and Regional Concession
Chief

4.2.5 Determination of Responsiveness
As explained in 36 C.F.R. §51.3 and the proposal instructions, a responsive proposal is one that:

o Is submitted timely

« Is determined by the deciding official as agreeing to all of the minimum requirements of the
draft concession contract contained in the prospectus

e Provides the information required by the prospectus

When determining whether or not a proposal is responsive, the deciding official must consult with the Office
of the Solicitor. The deciding official must reject any nonresponsive proposal. Although the panel does not
have the authority to make a determination of responsiveness, the written evaluation may highlight
information (or the lack of information) the deciding official may want to consider in determining
responsiveness. In addition, if the panel chair and Regional Chief believe a proposal is so deficient as to
prevent an effective evaluation, they may ask the deciding official to make a determination of non-
responsiveness while the panel process is underway.

A proposal that inadequately responds to one or more selection factors may not result in a determination
that such proposal is non-responsive, Even circumstances that warrant a low score (including assigning zero
points) may not determine the responsiveness of the proposal. Likewisg, a failure to submit some
information requested in a prospectus may not necessarily result in determining a proposal is nonresponsive.
Rather, the deciding official must determine whether the requested information not provided is material to
an effective evaluation of the proposal under the applicable selection factor.

For WASO-level contracts, the Regional Director’s formal recommendation of a selection must include a
recommendation on finding whether each submitted proposal was responsive. Prior to submitting the
Regional Director’s recommendation that a proposal is non-responsive, the Region Chief must consult with
the WASO Program {primarily the Branch Chief, Planning and Development) to discuss the circumstances,
When recommending a finding that a proposal is nonresponsive, the Regional Director must explain the
circumstances supporting such recommendation.

4.2.6 Selection of the Best Proposal When Two or More Proposals Receive
the Same Highest Score

The regulation at 36 C.F.R. § 51.16 requires the NPS to select the responsive proposal with the highest
cumulative point score as the best proposal. {See Section 4.2.7 below if the incumbent concessioner has a
right of preference). If two or more responsive proposals receive the same highest point score, 36 C.F.R. §
51.16 describes what the deciding official must consider in breaking a tie and selecting the best proposal.
The deciding official must document what he or she considered in breaking the tie and selecting the best
proposal. In alf cases in which the deciding official must break a tie, the Regional Chief should consult with
the WASO Program Chief. For WASO-level contracts, the Regional Director must recommend to the
Associate Director, Business Services, the factors to consider in breaking the tie.

Process for WASO-Level Contracts

*  Regional Chief completes policy review and appropriate representative of the Office of the Solicitor
completes legal review of the evaluation
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s Regional Chief submits the draft evaluation including the factors considered by the Regional Director
to break the tie to the WASO program (Branch Chief, Planning and Development) for informal policy
review and to coordinate legal review at the Washington level

e Branch Chief, Planning and Development, provides policy and legal comments to the Regional
Concession Chief .

*  Regional Chief incorporates feedback from the WASQO Program informal review and finalizes the
document

« Regional Director submits the evaluation with a recommended selection and explanation of the
factors considered in breaking the tie for formal approval by the Associate Director, Business Services
(through the WASO Program Chief)

*  WASOQ Program prepares the approval memorandum, completes the formal policy review, and
obtains formal legal review from the Office of the Solicitor

*  WASO Program sends the approval memorandum to the Regional Director and Regional Concession
Chief

4.2.7 Exercise of Right of Preference

Regulations at 36 C.F.R. Part 51 Subpart £ explain the circumstances when an incumbent concessioner may
have a right of preference to a new concession contract and the process the Service must follow. Specifically,
when an incumbent with a right of preference submits a responsive proposal but does not receive the highest
cumulative score, the Regional Director must make a written determination:

¢ That the proposal submitted by the incumbent preferred offeror was responsive as defined by the
prospectus;

« That the proposal submitted by the offeror submitting the highest scoring proposal was responsive
as defined by the prospectus,

* That the proposal submitted by the offeror submitting the highest scoring proposal was the best
proposal submitted; and

¢ Identifying the better terms and conditions of the highest scoring proposal as compared to the
proposal submitted by the incumbent preferred offeror.

Once the Regional Director has made these determinations, he or she must send a letter to the incumbent
advising it as the preferred offeror:
¢ Of the better terms and conditions of the highest scoring proposal;
s That it may submit an amended proposal to match the better terms and conditions of the best offer;
and
s The deadline by which the incumbent must submit the amended proposal.

Upon receipt of the amended proposal, the Regional Director must determine:
s Whether the incumbent preferred offeror submitted its amended proposal within the time period
allowed by the Regional Director; and
¢ Whether the incumbent preferred offeror's amended proposal matches all the better terms and
conditions of the highest scoring proposal.
If the Regional Director makes the above determinations in the positive, he or she will select the incumbent
concessioner for the award of the new contract.

Process for WASO-Level Contracts
* Regional Chief completes policy review and appropriate representative of the Office of the Solicitor
completes legal review of the determination of responsiveness and identification of the terms and
conditions of the best proposal
»  Regional Concession Chief submits the draft evaluation and the determination of responsiveness and
identification of the terms of the best proposal to the WASO program (Branch Chief, Planning and
Development) for informal policy and legal review at the Washington level
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» Branch Chief, Planning and Development, provides policy and legal comments to the Regional
Concession Chief

« Regional Chief incorporates feedback from the WASO Program informal review and finalizes the
document

« Regional Director submits the evaluation with the determination of responsiveness and identification
of the terms of the best proposal for formal approval by the Associate Director, Business Services

«  WASO Program prepares the approval memorandum, completes the formal policy review, and
obtains formal legal review from the Office of the Solicitor

e WASO Program sends the approval memorandum to the Regional Director and Regional Concession
Chief

« The Regional Chief and Regional Director complete the process of notifying the incumbent preferred
offeror as outlined above. When submitting the contract for approval (see Section 4.3 below), the
Regional Director must include the determinations as to whether the incumbent preferred offeror
submitted its amended proposal within the time period allowed by the Regional Director and
whether the incumbent preferred offeror's amended proposal matched all the better terms and
conditions of the highest scoring proposal.

4.2.8 Selection Notification

The Regional Director notifies the offerors of the selection in writing promptly after the deciding official signs
the determination memarandum. The Regional Chief should coordinate an outreach plan that will allow all
offerors to receive near concurrent verbal notification of the decision. The outreach plan also should include
press releases and contacting interested congressional offices. For WASO level contracts, the Regional Chief
must prepare such a plan and share it with the Program Chief.

4.3 Post Selection Actions

A Regional Concession Chief must complete several steps before the Service may award the contract. We
summarize those steps here and explain them in more detail below.

While the panel chair completes the panel evaluation docurment, the Regional Chief coordinates the process
of incorporating the terms of the better offer into the contract. Ideally, those reviewing the panel evaluation
will review the contract incorporating the terms of the better offer concurrently. The contract incarporating
the terms of the better offer requires the same reviews, policy and legal, as does the panel evaluation.

After the contract has undergone final policy and legal review, the Regional Director transmits the contract to
the selected offeror to review and sign. The transmittal letter must state the amount of time the selected
offeror has to review and sign the contract and return it to the Regional Director. Generally, a selected
offeror should have 14 calendar days to review contracts with minor changes, and up to 30 calendar days to
review a contract with a number of changes. When the selected offeror signs the contract, the NPS considers
the contract "executed.”

Regional Level Contracts: The Service should generate one original contract and exhibits for signature by both
parties to the contract. After receiving the executed contract from the selected offeror, the Regional
Director "awards” the contract by signing it.

WASO-Level Contracts: After receiving the executed contract from the selected offeror, the Regional Chief
sends five copies (none with original signatures) to the WASO Program to prepare to submit to Congress for
the 60-day notice period. The Program prepares the necessary transmittal correspondence and insures
delivery to the appropriate Congressional offices. This entire process generally takes about 75 days to obtain
the Director’s signature on the transmittal letters, transmit to Congress, and allow the notice period to
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elapse. The Program will confirm expiration of the notice period at which time the Regional Director typically
awards the contract as the Director generally delegates the award to the Regional Director.

in the event the selected offeror does not sign the contract, the Service may select another responsive
proposal or may cancel the selection and re-solicit the concession contract. Consequently, the competitive
process continues until the actual award of the concession contract. All information, including the content of
the executed contract, must remain confidential until the Service awards the contract.

4.3.1 Final Contract Preparation and Award

The Regional Chief directs the process of preparing the contract to present to the successful offeror. This
includes inserting specific information about the new concessioner in several locations in the contract itself
{e.g., the paragraph identifying the concessioner, the paragraph with contact information for notices, and the
signature blocks). The signature blocks of both parties (the new concessioner and the United States) should
include the typed name of the individual signing for each entity.

The Regional Office works with park staff to identify the better elements of the selected proposal into the
concession contract and exhibits. This process should begin during the panel process with the park technical
representative, working with the Regional Chief, reviewing the proposals and making notes. The Regional
Chief presents the identified better elements to the superintendent for discussions of what to include and
how to include it. The Regional Office then works with park staff to incorporate the elements of the selected
proposal into the concession contract and exhibits. Except for incorporating elements of the best proposal,
the final contract may not materially amend or omit terms of the contract as published in the prospectus.

The Service does not need to incorporate any terms from the highest scoring proposal into the contract.
Frequently, especially with smaller contracts, an offeror may not propose any practice or procedure that alters
what the draft contract requires. The better practice, however, includes the incorporation of the terms that
distinguished the highest scoring proposal from the others. The highest scoring proposal may include new
practices or programs that have merit, but park staff may want more involvement in their development. In
those cases, the contract should require the new concessioner to propose a plan for implementation subject
to the further review and approval of the Service. The contract contemplates that the Service may change
the terms of the operating plan and the maintenance plan in certain circumstances. The Service may use the
opportunity to include items included in the highest scoring proposal in the future that were not included in
the original document. When the Service desires to do this, the Regional Chief must consult with the
appropriaté Office of the Solicitor to develop the specific terms.

After the Regional Chief reviews the contract for policy purposes, the Office of the Solficitor reviews the
documents for legal sufficiency. At this stage, the review documents should show tracked changes from the
documents published as part of the prospectus and include notes identifying the focation of the information
in the proposal. Once approved by the Regional Director, the Regional Director transmits the contract to the
successful offeror for execution including a copy of the documents that identify the sources of the inserted
terms.

When the successful proposal provides no additional terms to incorporate into the contract, including
exhibits, and when the contract does not change from the version published with the prospectus other than
the insertion of identifying information about the new concessioner, the Regional Chief does not need to
obtain additional legal review from the Office of the Solicitor. The Regional Chief, however, should work
with the Office of the Solicitor to make sure the concessioner is correctly identified in the contract
documents.

For WASO-level contracts, when the Regional Chief submits the contract to the Program for informal policy
and legal review, the documents should show tracked changes to display the differences between the review
documents and the documents published as part of the prospectus including notes identifying the location of
the information in the proposal. After incorporating comments from this informal review, the Regional
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Director submits the contract for formal approval. Once approved by the Associate Director, Business
Services, the Regional Director transmits the contract to the successfut offeror for execution.

The Regional Director signs all regional-level contracts. Usually, as part of the formal approval process for
WASO-level contracts, the Regional Director receives delegated authority to award WASO-level contracts.
After receiving the executed contract from the new concessioner (and for WASO-feve! contracts, after the
conclusion of the Congressional notice period), the Regional Director signs the contract at the end of the
main body of the contract and in exhibits assigning federal property to the concessioner and setting out the
value of Leasehold Surrender Interest. The Operating and Maintenance Plans are not signed, but may contain
effective dates to reflect changes from year to year.

Process for WASO-Level Contracts

+ Regional Chief completes policy review and appropriate representative of the Office of the Solicitor
completes legal review of the contract

« Regional Chief submits the draft contract to the Program (Branch Chief, Planning and Development)
for informal policy and to coordinate legal review

» Branch Chief, Planning and Development, provides policy and legal comments to the Regional Chief

»  Regional Director submits the contract for formal approval by the Associate Director, Business
Services {through the Program Chief) reflecting comments from the WASQ policy and legal review

e The Program prepares the approval memorandum, completes the formal policy review, and obtains
formal legal review from the Office of the Solicitor

s The Program sends the signed approval memorandum to the Regional Director and Regional Chief

» Regional Director transmits the approved contract to the selected offeror for execution identifying
the specific amount of time the selected offeror has to review and execute the contract

« Upon receipt of the executed contract, the Regional Chief sends 5 copies (not with ariginal
signatures) to the WASO Program for Congressional notification

« The Program prepares transmittal letters, obtains the Director's signature, and delivers the contracts
to the appropriate Congressional offices

*  Upon expiration of the 60-day review period, the Pragram notifies the Regional Chief that the
Regional Director may award the contract (if the Director has delegated signature authority)

4.3.2 Contract Distribution

The Regional Chief retains the original contract including the exhibits in the region’s files. The Regional Chief
makes and distributes three copies of the awarded contract and exhibits as follows: to the Concessioner, to
the Superintendent, and to the WASO Program. The Regional Chief also transmits the WASO Program an
electronic copy of the contract and its exhibits,

4.3.3 Debriefing Policy Procedures

The 1998 Concessions Act and its implementing regulations (36 C.F.R. Part 51) do not specifically address
debriefing offerors submitting proposals. In order to assist potential offerors to improve future proposals, the
Service, in accordance with the following procedures, provides offerors an opportunity for either a pre-award
or post-award debriefing regarding the Service evaluation of an offeror’s proposal. The offeror may not use
the debriefing process as an opportunity to negotiate, amend, supplement, or reevaluate any proposal.

Responsibility
Regional Chiefs have the primary responsibility for responding to requests for debriefings, and for WASO-

level contracts must submit a proposed debriefing response to the WASO Program for review before
transmitting it to the requesting offeror.
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Disclosure of Information

Disclosure of information related to aspects of the selection decision prior to contract award might adversely
affect the contract award process. Even after contract award, undue disclosure of information concerning
the selection decision and the contract award may adversely affect competition for other concession
contracts and risk violation of law or agency regulation, For example, information submitted by offerors in
response to a concession contract selicitation may contain commercial or financial information protected by
applicable law from public disclosure. Consequently, the Service must carefully consider what to disclose
when preparing any debriefing.

Providing a debriefing does not affect the ability of an entity to request documents relating to the solicitation
and selection process under FOIA. The Service must process all FOIA requests in accordance with FOIA
procedures with the assistance of the applicable FOIA officer.

Procedures

The standard proposal instructions provide information about the availability of pre- or post-award
debriefings.

The Service responds only to written requests for debriefings and provides only written debriefings.

In general, the Regional Chiefs take the following steps:
s Retain copies of all written notices and correspondence from an offeror regarding a requested
debriefing
e Prepare a written debriefing using the evaluation document as the source of information provided
» Retain copies of all debriefings

Debriefing Requests

Offerors may request either a pre- or post-award debriefing within 14 calendar days of receiving a
Notification of Selection/Non-Selection letter. In special circumstances, the Service, in its discretion, may
provide both a pre- or post-award debriefing.

The Service must consult with the Office of the Solicitor prior to finafizing any debriefing.

Examples of pre- and post-award debriefing letters are available from the WASO Program. The Regional
Chief generally should follow the format provided in the examples for all debriefing letters.

Pre-award Debriefings

A pre-award debriefing occurs after selection of the best proposal but before the award of the concession
contract. if an offeror submits a written request for a pre-award debriefing within 14 calendar days of
receiving a Notification of Selection/Non-Selection letter, the Service will make every effort to debrief the
offeror as soon as practicable after receipt of the request. Circumstances, however, may cause the Service to
delay the debriefing until after the contract award. In such circumstance, the Service wilf provide a post-
award debriefing in place of the pre-award debriefing. The Regional Chief must document the reason for the
delay.

Content of Pre-Award Debriefings

Pre-award debriefings will include:

. A_generql conjpgrison of the quality of the debriefed offeror’s proposal to the selected proposal,
without identifying the offeror of the selected proposal, based on the selection factors included in
the applicable prospectus

s Adescription of the selection evaluation process.
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Pre-award debriefings will not include:
s The number and identity of other offerors
e The specific content of any proposal
+ The point scores assigned to any proposal
*  Any information prohibited from disclosure by law, including, without limitation, commercial and
financia! information that is privileged or confidential
« Any information regarding Principal Selection Factor 5

Post-award Debriefings

A post-award debriefing occurs after the award of the contract. If an offeror submits a written request for a
post-award debriefing within 14 calendar days of receiving a Notification of Selection/Non-Selection letter,
the Service will make every effort to debrief the offeror as soon as practicable after contract award.

Content of Post-Award Debriefings

Post-award debriefings will include:
e The number and identity of offerors (including the selected offeror);
»  Ageneral comparison of the quality of the debriefed offeror's proposal to the selected proposal
based on the selection factors included in the applicable prospectus;
« The point scores assigned under the applicable selection factors of the debriefed offeror’s proposal
and of the proposal awarded the concession contract; and
o A description of the selection evaluation process.

Post-award debriefings will not include:
s The specific content of any proposal, unless the debriefing is for the successful offeror;
* A general comparison of the quality of the other proposals; and
* Any information prohibited from disclosure by law, including, without limitation, commercial and
financial information that is privileged or confidential.

4.3.4 Administrative Record

The Regional Office maintains the administrative record for the solicitation and award of concession
contracts. See Chapter 1, Administrative Record, for more detail.

4.3.5 Appeals to the Selection of a Best Offer for a Concession Contract

The Service provides no process for an unsuccessful offeror to file an administrative appeal of the decision to
select another offeror or cancel a prospectus.

4.4 Temporary Contracts

As part of the1998 Act, the Service may award a temporary contract with a term not to exceed three years.
The Service cannot extend a temporary contract beyond the three years.

The need to consider a termnporary concession contract arises in different situations. Sometimes an incumbent
concessioner will not agree to a continuation or extension beyond the original term of the concession
contract. In other circumstances, the Service may have terminated a concessioner for contractual reasons. In
these and similar situations, the Service often does not have sufficient time to develop and solicit a
prospectus and award a new long-term concession contract. In order to avoid the interruption of visitor
services, the Service may award, without public solicitation, a temporary concession contract,
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4.4.1 Limitations of a Temporary Contract

The Service may award temporary contracts for a term not to exceed three years. The same requirements of
a fully solicited long-term concession contract exist, including:

« The temporary contract must provide the concessioner a reasonable opportunity for a net profit
considering the capital invested and obligations of the contract

s The concessioner awarded a temporary contract must be a qualified person, i.e., have the
managerial experience and financial ability to carry out the terms of the contract satisfactorily

A concessioner cannot obtain a right of preference under a temporary contract.
4.4.2 Steps for Awarding a Temporary Contract

Only the Director, Deputy Director, or Associate Director, Business Services, may approve the award of a
temporary concession contract, including both the contents of the contract (including its exhibits) and the
entity that will become the temporary concessioner. Generally, the Service must publish a notice of its intent
to award a temporary contract at least 30 days prior to the award of the contract.

The Regional Chief should consult with the WASO program as soon as she or he recognizes a situation when
the Service likely will need to use a temporary contract to avoid the interruption of visitor services. This
particularly is important to enable the Service to publish the Federal Register notice timely.

The ability to award a temporary concession contract requires three distinct approvals. The first is the
authority to use a temporary contract, the second is the selected concessioner, and the third is the content of
the temporary contract. Frequently, all three approvals occur simultaneously.

The only justification for awarding a temporary contract is to avoid an interruption of visitor services.
Consequently, the request to approve such use must include a discussion of the other alternatives considered
to avoid any interruption of visitor services (e.g., sale and transfer of an existing contract to another qualified
person, issuance of a commercial use authorization, issuance of a prospectus for a long-term contract). Such
request also must include a financial analysis demonstrating the temporary contract provides a reasonable
opportunity for a net profit considering the capital invested and obligations of the contract. When seeking
approval of a potential concessioner, the request must describe the qualifications including financial ability of
the recommended concessioner. If the Regional Chief has not yet identified the qualified person to serve as
the concessioner, the request must state that the Regional Director in the future will identify that individual or
entity and submit the recommended selection for approval with the determination that it is a qualified person
per 36 C F.R. §51.3. Finally, if the Regional Director seeks a waiver of the requirement to publish the Federal
Register notice because of an emergency situation, the request must explain the basis for this request. The
Regional Director must send the recommendation through the Program Chief to the Assaciate Director,
Business Services. In addition to the request for approval, the Regional Director must submit the contract
documents proposed for use and the record of decision and determination to award. Typically, the only legal
review of a temporary contract occurs at the Washington level.

After the Associate Director, Business Services approves the temporary contract and selection of the
temporary concessioner, the Regional Chief sends the contract to the future concessioner to discuss the
terms of the contract including its exhibits. For the most part, the Regional Chief should avoid discussing
revisions to the standard contract language but may agree to changes in operating and maintenance plans.
The Regional Director must submit any changes in standard contract language and substantive changes to
operating and maintenance requirements for additional approval by the Associate Director, Business Services.

Even though the use of a temporary contract allows awarding the contract without competition, on occasion
the Regional Chief may want to solicit interest in the opportunity. The Regional Director must first seek and
obtain the approval of the Associate Director, Business Services, to enter into a temporary contract. After
that, the Regional Chief prepares a Request for Qualifications (RFQ) seeking information from potential
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bidders about their experience in providing the services and demonstrating the financial capacity to start and
sustain the operations. The Regional Chief must publish notice of the RFQ on fedbizopps.gov, post the RFQ
on the WASO Program’s website, and otherwise advertise it to make interested parties aware of the
opportunity. Typically the response period is fairly short, usually 2 to 3 weeks. The Regional Chief facilitates
the review of the submitted information and develops a recommendation.

Process:

Regional Chief explores alternatives to temporary contract

Regional Chief identifies the need for a temporary contract

Regional Chief explores interest in providing the services and determines whether to issue a RFQ

Regional Chief submits to the WASO program for informal policy and legal review, a draft request

memorandum, a briefing paper explaining the alternatives to a temporary contract and the reasons

supporting the selection of the entity recommended for award of the temporary contract {or the

qualifications sought through an RFQ), and draft contract documents

s WASO Program reviews the drafts, obtains informal legal review, and sends comments to the
Regional Chief

¢ Regional Director formally requests approval to award a temporary contract including the briefing
statement and the contract documents reflecting WASO comments

s WASO Program prepares approval memorandum, obtains legal review, and sends approval
memorandum 1o the Regional Director

»  WASO Program publishes Federal Register notice

» Regional Director awards the temporary contract as delegated

s When using the RFQ process, the Regional Chief advertises the RFQ as explained above, selects an

appropriate operator, and submits that selection for approval by the Associate Director, Business

Services. Before advertising the RFQ, the Regional Director must have an approved temporary

concession contract to include in the RFQ.

4.5 Sole Source Long-term Contracts

Only the Director, with the prior written approval of the Secretary or Assistant Secretary for Fish and Wildlife
and Parks, may award a concession contract without competition (other than a temporary contract) in
extraordinary circumstances where compelling and equitable considerations require the award of a
concession contract to a particular qualified person in the public interest.

When providing this authority, Congress established a difficult burden to justify the award of a long-term
contract without competition. The legislative history of this section describes two situations where the
Service could consider such an award. One example is awarding such a contract for a single contract term
when a new park unit or land is added to the National Park System and an existing business is providing
visitor services the Service wants to continue. The other circumstances is when a concessioner operating as a
sole proprietor dies and his or her surviving spouse wishes, and is qualified, to continue the business.

Whenever a Regional Director and Regional Chief believe a situation exists that supports the award of a
contract of this nature, they should consult with the WASO Program office to determine how to proceed.
Ultimately, the Regional Director must submit a written request for approvatl of the contract with a thorough
explanation of the situation justifying the award of a long-term sole source contract. This justification
requires the legal review and approval of the Office of the Solicitor advising that Regional Office. The request
also must include a draft contract for approval.

Process:

e Regional Chief identifies the need for a long-term sole source contract
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Regional Chief submits to the WASO program for informal policy and legal review, a draft request
memorandum, a briefing paper explaining the justification for a long-term sole source contract
following the statutory requirements

WASOQ Program reviews the drafts, obtains informal legal review, and sends comments to the
Regional Chief

Regional Director formally requests approval to award the contract including the briefing statement
and the contract documents reflecting WASO comments

WASO Program prepares approval memorandum, obtains legal review, and submits the request to
the Secretary or Assistant Secretary FWP

WASQ Program sends approval to Regional Director and Regional Chief

WASO Program publishes Federal Register notice and submits the document to Congress (60 day
period for each process, which may run concurrently)

Service awards contract (usually delegated to the Regional Director)
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Panel Evaluation Guidance and Process

Introduction

Thank you for participating on the panell Your panel chairs is

The Panel ~ Day 1

= On the first morning of the panel, the park representative will provide an orientation to the Park and
the concession operations in particular. After, the panel chair will provide a panel overview and

discussion.

= Please keep general non-panel conversations with other panel members to a minimum. Respect
other’s need for quiet work time and step outside the room to discuss other business. There are
hoteling offices just outside the room where discussions may take place.

*  The panel chair will discuss logistics of the building, beginning and ending times, lunch times, breaks,
etc.; an overview of the available guidance documents; and the below expectations for work

throughout the week.

Week 1

Week 2

o Monday, June 1 - Travel Day
o Tuesday, June 2 - 8:30am Panel Start
*  Orientation: Park Overview & Co-
chairs overview of logistics,
guidance, and expectations
®  Start reading proposals
o Wednesday, June 2
*  Finish reading proposals
= Begin matrix note taking
o Thursday, June 3
= Complete matrix note taking
= Start writing draft summaries
o Friday, June 4
»  Finish writing draft summaries
= Start presentation chart for
deliberations

Daily check-in calls Wednesday — Friday at
2pm MT.

o Monday, June 8
*  Finish presentation chart
= Start draft comparative summaries
o Tuesday, June 2
s Continue draft comparative
summaries
»  Start deliberations {after lunch)
o Wednesday, June 2
= Continue deliberations
o Thursday, June 3
»  Finish deliberations (if necessary}
*  Clean up summaries and
comparative summaries
o Friday, June 4 — Travel home

Daily check-in call on Monday enly at 2pm MT.
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Reading the Proposals

Understand your Subfactor. Carefully read and understand the various parts of a subfactor. Make
sure you understand the Service goal in the subfactor and don’t exercise your own opinion of what
the subfactor sought. For example: if the subfactor states a requirement such as the concessioner’s
managers must be in-park, don’t assume out of park management in a nearby location suffices.
Know what else is being asked. Be familiar with all the Principal and Secondary Selection Factors.
Alert other panel members if there are answers to other subfactors in the response to your
Subfactor. The panel may consider relevant information from anywhere in the proposal; however,
this gets complicated with page limits and limitations in the subfactors, so talk to you panel chair if
you are concerned.

Focus on your Subfactor’s response but read the whole proposal. This is time consuming but very
helpful. Pick a time to do this; whether it's on the first day, or as a break during the first week, or
right before deliberations start on the second week. The goal is to be familiar enough with the rest
of the proposal to participate in discussions to help other panel members as they will help you.

Be Objective. Everyone involved in a panel must be objective in their consideration of proposals.
The evaluation must be based on what is included in an Offeror’s proposal. if you know of outside
information that affects or contradicts something in a proposal, talk to your panel chairs.

Taking Notes in the Matrix

Matrix Formatting.

o The evaluation templates offer a suggested format to take notes. Use it if you like, or take your
notes in a way you’re comfortable with. There are no requirements to use full sentences or
repeat the Offeror’s name in each sentence; just make sure that your notes are understandable
for the panel chairs to use when they do their reviews.

o Format your page numbers using whatever format the Offerors use for its page numbers. You
don’t need to reference the selection factor unless you are referencing information outside of
your assigned selection factor.

Note Financial Commitments. Your PSF4 panel member will check for you the financial

commitments are included in an Offeror’s financial projections. Talk to your PSF4 panel member on

how they'd best like to receive this information to confirm.

Elements of a Batter Offeror. This is a term to describe commitments that a Park may wish to

include in the Draft Contract should that Offeror be awarded a contract. Please bold these

commitments in your matrix. If these commitments are outside of the scope of your question, you
may still bold them but note that the commitment was not included as part of the evaluation and
state the reason why. {Typically because the commitment is outside the scope of the Subfactor
question asked.)

Writing Rules

Use the following rules for writing your summaries and comparisons. Use common sense and all

your school and life taught English as well. Use verbs with clear meaning, as the panel evaluation is

a technical document that must be legally defensible.

o Why all the rules? This will help you write a panel evaluation that clearly explains what an
Offeror provided in its proposal without the appearance of incorporating a panel member’s
opinion. You probably will use some verbs multiple times throughout the document, such as
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“The Offeror stated it...,” or the “The Offeror committed to....” You will feel repetitive. That's

ok!
o Don't worry about.... Fonttype. Font size. Number of spaces after a period. These are all
things the pane! chairs will fix for consistency later. Do what is comfortable for you.
insteod of this write this
Present or future tense Past tense

The Offeror states/describes it provides

sorting and waste collection.

The Offeror stated/described it provides sorting and waste
coliection.

Passive voice

Educational programs were outlined by the
Offeror.

Passive voice hides who is doing the action.
This is counterproductive for panels in most
cases.

Active voice

The Offeror outlined its educational programs.

This is very important in panel documents to clearly
indicate WHO - the Offeror is doing an action. If the
Offeror uses passive language and the panel is unclear who
is making a commitment, then this could be less of a
commitment than an Offeror who uses active language.
OFF 1 - Passive: Our staff will be trained in customer
service.

OFF 2 - Active: We will train our staff in customer service.

They/he/she
to refer to corporations

it,

Corporations have no gender. Visitors and employees are
allowed to have genders and you can use “they” or “their”
when discussing people.

Indicated Stated; Described; Provided a Description.
To indicate is to suggest, while to state (etc.) represents
that the Offeror said it, not the panel.

Copitalize Draft Contract, Park, Panel, Subfactor

NPS Service

Would will

Provided Submitted (ABC submitted a good proposal)

The panel felt / determined

The panel decided / considered / noted...
The panel shouldn't have emotions and only the Director
may determine something, so avoid determine.

The Offeror did not provide

-The panel could not locate....

The panel takes all the blame — it is never the Offeror’s fault
for not providing an answer to 3 question or additional
details to clarify a commitment.

Both or All Offerors Each
Each Offeror committed to eliminate all petroleum-based
water bottles by 2014.

Offer or Bid Proposal

Concessioner or Bidder Offeror

Future Contract Draft Contract

Current Concessioner incumbent

Contract length or Duration of the Contract Contract term

Draft Contract Exhibit B / Exhibit H

Operating Plan (for B) / Maintenance Plan {for H)

Selection Factor

PSF or SSF

Subfactor

Examples: PSF1{a); SSF2(c)
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The Proposal Summary

Purpose. The summary accurately reflects the Offeror’s response to the subfactor question asked.
While you will summarize, you must include sufficient detail to understand how the Offeror
answered the Subfactor and what commitments it made to support the operation. Structure your
summary to mirror how the question is asked. This will create an easy flow for future readers.
Identify Commitments. It's important to differentiate between a commitments and a vague
generalizations. For example, if the Offeror states it “will investigate,” “may,” “try,” or “attempt” --
these are not commitments. If an Offeror uses one word repeatedly, such as “propose,” the panel
may decide to take that as a statement of commitment after discussing the issue. Ask your panel
chair if you are unsure of the wording.

fdentify what's lacking. It is just as important to identify when an Offeror has not responded to a
portion of a question. When this happens, the panel must take the blame. It is never the Offeror’s
fault for not providing an answer to a question or additional details to clarify a commitment. Say,
“the panel was unable to locate where YYZ discussed the minimum requirements of its pastry chef.”
Don't say, “YYZ didn"t provide the minimum requirements of its pastry chef.”

tdentify conflicts with the Draft Contract. Make a note whenever an Offeror conflicts with the Draft
Contract, typically with the Operating or Maintenance Plan. if an Offeror states, “We will replace
mattresses every 9 years” but you know the operating plan stated 7 years, say this: “While YYZ
stated it will replace mattresses every 9 years, the Panel noted this conflicts with the Operating Plan,
which states the concessioner will replace mattresses every 7 years.” This is often hard to recognize
but the rest of the panel will help you as well

Leave out the fluff. All companies will often include additional positive information that does not
directly answer the Subfactor question asked. We call this fluff. For example, if the Subfactor is
“Ability to Maintain Structures, 1) Describe your staffing plan, including numbers of employees and
their qualifications......” and the proposal started with this:

“XXX has a rich history of stewardship and dedication to improving the condition of National
Park Service buildings, regardless of their size or purpose. Through decades of operating
facilities in U.S. national parks, engineering and maintenance tearns of XXX have tackled
countless preservation, rehabilitation, and maintenance projects...” and went on for two pages
before beginning its response to the question.

That is all fluff. It does not answer the question asked — it does not describe a staffing plan or
includingthe number of employees or qualifications. You don’t need to add this to your summary.
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The Comparative Summary
Purpose. The comparative summary is the basis of scoring proposals. It requires you to
compare and contrast the proposals against each other, Since the comparative is based on the
summary of each Offeror, you can provide less specific detail than included in the summary,

unless the comparative difference lies in that detail.

Scoring._A subfactor may have multiple parts; however, you recommend one narrative score for
the entire subfactor. The narrative score choices for ali factors are excellent, very good, good,
fair, or poor. Generally, good is a baseline but it’s a flexible baseline. There are times where
YYZ will provide such a superior response that even though ABC answered the guestion
appropriately, YYZ could be rated an excellent and ABC a fair, The spread between the scoring

describes the differences in responses.

Writing the Comparative: Section 1. A suggestion to write the comparative summary is
provided in your evaluation template. Start with the strongest proposal. When proposals are

equal, default to alphabetical order. Break down the
comparative summary into three sections if applicable.
In Section 1, assign the narrative score and justification
for that score. For example, “ YYZ submitted an
excellent response because it provided four specific
examples of the skills it committed to train its staff on
while in comparison, ABC submitted a very good
response because it only provided three specific
examples of the skills it committed to train its staff
on."t

Writing the Comparative: Section 2. In Section 2,
identify the similar elements that each Offeror
committed to such as, “Each Offeror provided an equal
and similar response to educating its employees on
biah.”

Comparative Summary Tip. Write
Section 1 last. Organize Sections 2
and 3 by topic, not by Offeror. Pick
a topic from your Subfactor and
write a long sentence that
describes how each Offeror
responded, in the order of response
from best to worst. Then fix your
fong sentence. Do this for as many
topics as you have, and then
summarize the topics in to Section
1 and apply the scoring.

Writing the Comparative: Section 3. In Section 3, expand on the justification for the scoring
from Section 1. Use the sentence structure, “YYZ submitted a better response than ABC because
its 4 examples included sending trainers to training school while in comparison, the panel was
unable to locate a commitment by ABC about training its trainers.”

Common Pitfalls to Avoid

Topic consistency. If you mention a topic in the comparative summary, it must also be included
in the proposal summary and the matrix. Don't introduce new ideas after the matrix. Thisis
also applicable between Offerors. if one Offeror commits to something in particular, alse
describe how the other Offeror addressed the topic; or if you were unable to locate that it did.
Quantity vs. Quality. Be careful of giving credit based on the number of commitments instead
of their substance. Also, be careful of using the phrases “more detailed than.” Be specific in

exactly what is better than something else.

"Thisisa very simplistic example. You would have to explain why the 4 examples were better than the 3 examples in doing
that, would probably avoid providing the tatal number of examples all together. You should probably also never end a
sentence with a preposition.
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Check if you are actually comparing Offerors aga

inst each other. The easiest and most

common mistake made in a first draft of a comparative is to not draft your write-up in a way

that shows you are comparing Offerors.

Comparing
{Paragraphs are written about topics and
discuss each offeror.}

Not comparing
(Paragraphs are written about each Offeror by
topic.)

YYZ submitted an excellent response because
it provided four specific examples of the skills
it committed to train its staff on while in
comparison, ABC submitted a very good
response because it only provided three
specific examples of the skills it committed to
train its staff on.

Each Offeror provided an equal and similar
response to educating its employees on Topic
3.

YYZ submitted a better response than ABC
because its 4 examples included sending
trainers to training school while in comparison,
the panel was unable to locate a commitment
by ABC about training its trainers.

YYZ submitted a better response than ABC
regarding Topic 2 because it blah blah blah
blah while ABC only blah blah blah.

YYZ submitted an excellent response because
it provided four specific examples of the skills
it committed to train its staff and included
sending trainers to training school.

ABC submitted a very good response because
it only provided three specific examples of the
skills,

YYZ additional did some more stuff on Topic 2.
ABC did some more stuff too on Topic 2.

YYZ did this as well regarding Topic 3.

ABC did other things regarding Topic 3.
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Panel Deliberation

Purpose. Panel members present their Selection Factor evaluation and narrative scoring
recommendations. The panel discusses the evaluation and provides feedback on the narrative
score. If the panel decides a different narrative score is justified, the presenting panel member
may need to present again after re-writing the evaluation. Expect to enter deliberations with a
draft comparative summary and your presentation chart and leave deliberations ready to make
final edits to your draft comparative summary.

Presentation Chart. Each panel member will create a chart, in either Word or Excel, that
summarizes very briefly the differences among all offers in a format where comparisons and
easy to spot. Your panel chairs will provide examples and assistance in preparing this. Your chart
may present recommended word scores for the panel to consider, or you may leave this up to
the panel to decide on as a group.

Numerical Scoring. At the end of all the presentations, once the panel determines narrative
scores for each Subfactor, the panel will collectively award each PSF and SSF a point score based
on the subfactor’s narrative scores. The point score is determined by regulation (36 C.F.R. §
51.16). PSF1, PSF2, PSF3, PSF4 are scored 0-5, PSFS is scored 0-4, and SSF1 is scored 0-3. The
aggregate score for all other S5Fs may not exceed a total of three.

Put away those calculators. Scoring is not a word=# game. There is not a correlation between
word narrative scores and numeric scores. “Good’ is typically scored as a 3 but does have to be
depending on the number of other proposals and how close they are in quality. The panel chair
will discuss this more during the scoring part of deliberations.

Post Panel

Delete everything that isn’t on SharePoint. Panel members must save all documents to the
SharePoint site and assure there are no panel documents saved on network or hard drives.
Forever confidential. The duty to protect the confidentiality of deliberations and content of
proposals continues in perpetuity.
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