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FEDERAL MITIGATION REQUIREMENTS AND
INTERAGENCY COORDINATION RELATED TO
ECONOMIC DEVELOPMENT ON FEDERAL,
STATE, AND PRIVATE LANDS

Monday, August 17, 2015

COMMITTEE ON ENERGY AND NATURAL RESOURCES,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
U.S. SENATE SUBCOMMITTEE ON FISHERIES,
WATER AND WILDLIFE,

Wasilla, AK

The Committees met, pursuant to notice, at 2:30 p.m. at the Cur-
tis D. Menard Memorial Sports Complex, 1001 South Mack Drive,
Wasilla, Alaska, Hon. Lisa Murkowski, Presiding.

OPENING STATEMENT OF HON. LISA MURKOWSKI,
U.S. SENATOR FROM ALASKA

The CHAIRMAN. I call to order the meeting of the Energy and
Natural Resources Committee and Environment and Public Works
Subcommittee hearing on BLM and U.S. Army Corps of Engineers
mitigation.

I would like to welcome everybody. I want to start off this after-
noon by thanking Senator Sullivan for working with me to arrange
what is probably a pretty unprecedented hearing.

Senator SULLIVAN. Yes.

The CHAIRMAN. To have a joint hearing between the Energy and
Natural Resources Committee and the Environment and Public
Works Committee.

I would also like to thank Wasilla for hosting us this afternoon.
I want to welcome and thank our witnesses for joining us and par-
ticipating in an important dialogue for Alaskans.

We have brought our committees to Alaska to examine the regu-
latory practices that impact and often delay or prevent develop-
ment in our state. Specifically, our focus today will be on the Bu-
reau of Land Management’s (BLM) policies for mitigation and land
use and the Army Corps of Engineers and EPA’s regulation of
water and wetlands and related mitigation issues.

We here in Alaska are keenly aware of the challenges that cur-
rent regulatory practices impose. We have heard the statistics be-
fore, and you will hear them a lot today. Approximately 43 percent
of our state is categorized as wetlands. That does not include the
lakes and the streams and the rivers and the adjacent waters to
them. The BLM also manages 72 million acres of Alaska’s land and
in many ways, given the reach of its regulations and its ownership
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of lands in our state, the Federal Government, is sort of a gate-
keeper and a landlord here in Alaska.

So how the Federal Government chooses to approach those rules
has a big impact on our daily lives and our ability to grow as a
state. Right now there is a lot to be desired. In some instances we
are being held back by ill-designed, ill-fitted or ill-applied policies.

It is estimated that the acreage of wetlands in the lower 48 has
halved over the last 200 years while here in Alaska, over the same
period of time, we have lost only one tenth of one percent of our
wetland acreage. So it is really a different comparison set when you
are talking State of Alaska verses the rest of the country.

Despite this strong record, our state is still pigeonholed into the
same regulations as the limited fill of wetlands in drier climates
like Arizona or in more heavily populated regions like California or
New York. The BLM employs many land management regulations
including national and regional policies and those concerning miti-
gation. These are not well-suited for Alaska which has some unique
history, geography, remoteness and work force needs. We all know
our considerations should simply be different from those in the
lower 48, yet Alaska is again categorically analyzed through the
lens of national and regional portfolios.

Like many Alaskans, my concern about Federal overreach has
grown dramatically over the years. As I go around the state, and
I know Senator Sullivan hears the same, if there is one unifying
theme amongst Alaskans, whether you are down on Prince of
Wales Island, up in the Interior of the Fortymile region or up on
the North Slope, a concern consistently is we see ongoing, rapidly
developing, encroachment, overreach and overregulation that is sti-
fling us.

The regulatory scheme within the Department of the Interior has
significantly departed from the fundamental principle of multiple
use as defined in and required by law. Instead it is tilted toward
conservation, more conservation, and is followed by what appears
to be mere lip service toward other uses protected under law.

Though the Department of the Interior’s authorities are rooted in
very different principles from that of the EPA’s Clean Water Act,
Interior has decided to adopt its regulatory principles on mitigation
anyway. Secretary Jewell published an order highlighting Interior’s
mitigation priorities, and it mirrors the language from the Section
404 sequence of mitigation.

There is something fundamentally flawed about an agency that
borrows theories and regulations which are born from wholly dif-
ferent laws and adopting them as its own when its authorizing lan-
guage is so markedly different, and that is what we are seeing
here.

Then we come to the Corps of Engineers and the EPA. We have
seen time and time again in Alaska instances where individuals
and companies have pre-coordinated desired projects, redesigned
those projects based on the Corps recommendations and paid mil-
lions and millions of dollars toward mitigation only to learn, at the
very end, that the agency wants additional conditions. This moving
of the regulatory goalpost has a serious, chilling effect on project
development and it limits the growth of our economy. It hurts the
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livelihoods of the Alaskan people, and it cripples our ability to ful-
fill promises of our statehood.

I think, in fairness, that the Corps really does try to get to yes.
I wish that I could say the same for EPA, but its perogative often
seems to be finding a way to get to, or to perhaps stay at, no.

We have reached a point where Federal agencies are unreason-
ably binding the hands of well-intentioned, environmentally-prin-
cipled, hard-working Alaskans. And whether it is the layering on
of new regulations like the recent waters of the United States rule,
reasonable litigation ratios or something else, we have reached a
point where it often looks like the goal in Alaska is to stop new de-
velopment in its tracks rather than helping it to reasonably and re-
sponsibly advance. So the question then is what do we do about it?
What do you do about it?

Well, it begins with oversight. I hope that the desire would be
a constructive and an open conversation amongst us all here today.
We will renew our demands that the agencies faithfully apply the
law, thoughtfully analyze each and every permit sought in this
state, and work with us, not against us, but with us as Alaskans.
If that is not enough, we will turn to the legislative and appropria-
tions process to secure the fair treatment that we deserve.

Again, I want to welcome our witnesses. I am going to turn to
Senator Sullivan for his opening comments, and then for those of
us gathered here today, we will kind of, blow out the program here
this afternoon in terms of what you can expect for the timing.

It is a delight and a privilege to be here with my colleague, Sen-
ator Sullivan. I appreciate his leadership for Alaska on the Envi-
ronment and Public Works Committee. It is key and it is so impor-
tant to so many of the issues that we are working on in the Senate.

Thank you, Senator Sullivan.

STATEMENT OF HON. DAN SULLIVAN, U.S. SENATOR FROM
ALASKA

Senator SULLIVAN. Thank you.

Well, thank you, Madam Chair, and I want to thank everybody
for attending.

You know, these issues that we are discussing today, I think,
sometimes can be viewed as rather technical. These regulatory
issues sometimes are viewed as only impacting large companies.

Well, I thank you for the turn out here of many state legislators.
Certainly I want to thank Representatives Gattis and Keller and
Hughes, but there are others in the audience today—I really want
to thank you, for everybody coming. I have seen so many Alaskans
from so many different parts of the state come out today and show
that you are interested in this topic because it is a huge topic for
all of us.

I want to thank the witnesses. I know we have an outstanding
panel both in terms of the first panel and the second panel. And
I do want to thank Senator Murkowski, the Chairman of the En-
ergy and Natural Resources Committee in the U.S. Senate.

This is, I think, a rather new approach. This is a combination of
the Energy and Natural Resources and the Environment and Pub-
lic Works Committees. I chair the Subcommittee on Fisheries
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Waters and Wildlife. So this is an official U.S. Senate hearing, and
to have Senator Murkowski’s leadership on this is critical.

As I mentioned, I think that there’s a tendency on some of these
issues that we dismiss them or say this is kind of technical. It
doesn’t really impact us or it just impacts large companies which
certainly impact us, but how does this affect the lives of our citi-
zens throughout the state?

Well, I think that you are going to see today in testimony that
these kinds of regulations do hugely impact all of us. And whether
it’s small placer miners or other examples that we hear about con-
stantly, this really matters to Alaska. Let me provide just a couple
of examples.

Recently the Alaska Association of Realtors shared with us a
story about a land transaction that fell through because the Army
Corps acknowledged that the land may include wetlands. After dis-
closing this information to perspective buyers and even after low-
ering the sale price by a significant amount, the mere suggestion
that property could include wetlands in our state made an impor-
tant real estate transaction fall through.

A few months ago, a Fairbanks company wrote to my office and
explained that they previously had a 404 permit to fill a portion
of their land. A few years later, their permit expired. After re-
applying for another permit they were told that it would only be
issued after placing a permanent, non-development deed restriction
on one fifth of their property. This was all after paying an unde-
fined sum to a mitigation bank in-lieu of fee program. The power
to require payment and other concessions on what occurs on pri-
vate and state lands effectively grants Federal agencies the ability
to zone the whole state, and that should concern all of us.

Finally, at an EPW Subcommittee hearing earlier this year in
Alaska, Mayor Charlotte Brower testified that the North Slope Bor-
ough paid over $1 million in mitigation fees for simply trying to ex-
pand their landfill on the North Slope. In testimony before an EPW
Committee she stated, “That’s $1 million less to pay for teachers,
health aides, police officers and many other services we need on the
North Slope.” It is important to remember every dollar spent on
mitigation is a dollar not spent building Alaska.

I want to conclude by mentioning one other thing that I think
is very important. In many ways, I think we’re going to see com-
pensatory mitigation often appears arbitrary and even punitive to
those of us trying to navigate this complex process.

One critical issue that I certainly want to discuss today is the
legal authority, the statutory authority for Federal agencies to un-
dertake these actions. All Federal agencies, all Federal actions,
whether an action or a regulation, has to be based on a Federal
statute or the Constitution. That is a fact.

Unfortunately, I think many agencies forget or downright ignore
this bedrock principle of the rule of law, that they have to have
statutory authority to do what they do. And when they do this,
when they ignore that, it’s what we in Alaska refer to, and Chair-
man Murkowski has already mentioned this, as Federal overreach.

It is not just us talking about it. It’s not just us claiming it. In
the last two terms of the U.S. Supreme Court, in two different
cases, the U.S. Supreme Court has found that the EPA has violated
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either statutes or the Constitution of the United States, zero for
two, on two different cases. So this is a concern for all of us, and
it should be.

I want to thank everybody who is here again. I want to thank
the witnesses. I look forward to an informative hearing so that we
can take additional action to address what is a huge concern for
our state and, I think, a concern for most of you.

Again, I want to thank everybody for coming out today.

Thank you.

The CHAIRMAN. Thank you, Senator Sullivan.

With that we will now hear testimony from two panels.

The first panel is the six Alaskans that you have in front of you
today. I will introduce them in just a moment, and we will hear
their comments.

Let me just outline to you the process that we will use and follow
today which is a little bit different than what you would see if you
were attending a hearing in Juneau. In the Senate we have hear-
ings set up so that the witnesses will each provide five minutes of
oral testimony. Their full statements will be included as part of the
record. But hopefully this will be an opportunity for you to basi-
cally outline the issues that you have been dealing with, not only
to inform those who are here in the room, but to inform the Senate
Committee records, the Committee records for both the Energy
Committee and the EPW Committee. We will hear comments from
each of the witnesses, and then Senator Sullivan and I will pose
questions to each of them after the six have presented. When they
have concluded that Q and A exchange we will excuse the first
panel and we will turn to the second panel, which is comprised of
three representatives from our agencies.

Senator Sullivan and I agreed coming in that typically back in
Washington we see the agency people are on the first panel. And
no disrespect to the gentlemen and lady that make up that first
panel, but we thought it was very important to hear the actual sto-
ries, the issues on the ground that these Alaskans have been deal-
ing with so that it would better help form your comments and re-
sponses when we get to that panel. So we do appreciate the def-
erence that you have shown us, no disrespect to the titles, but we
are just making sure that you all are fully informed as to where
they are coming from as well.

There will not be an opportunity for you, as audience, to then
come up and also present testimony. As much as we would like to
be able to do that, that is not a format that we typically use. Per-
haps at a Town Hall we might be able to look at that as one alter-
native.

If you would like to submit written commentary for the public
record, we are going to be holding the Committee record open for
an additional two weeks. If you or your companies would like to
provide a written statement, it is welcome.

I also want to acknowledge and thank the representatives who
are here today. Senator Sullivan has mentioned Representatives
Gattis, Keller and Hughes. I do believe that I saw Senator Stoltze
walk into the room a minute ago, and we appreciate him being
here as well. And a former colleague of mine, former Senator Scott
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Ogan, is also with us. So thank you for not only being here today
but the good work that you are doing working with us in Juneau.

With that, unless, Senator Sullivan, you think we need to add
anything more in process, I think we are ready to go to our first
panel.

Senator SULLIVAN. I think we are good to go.

You should know though, we do read the submissions for the
record. I think some of us will be staying around after the hearing
so we can hear from you then. We want to hear from everybody.

But if you are not able to make comments or we don’t hear the
comments today, we certainly want to encourage you, particularly
if you have your own stories on how this has impacted you, we cer-
tainly want to hear that because that becomes part of the official
record of this hearing. I think it can have a good impact in terms
of legislative actions that we want to take to address some of these
challenges.

The CHAIRMAN. Good.

We will turn to our panel to receive testimony on the implica-
tions of the regulatory actions that are taken by Federal agencies
to which these witnesses will speak. We anticipate they will discuss
the affects of regulatory actions on project proponents and the
State of Alaska Attorney General, if not—on Federal, State and
private lands.

I will go ahead and introduce each of the panelists, and then we
will begin with Mr. Fogels.

At the end here is Mr. Ed Fogels, who is Deputy Commissioner
of the Department of Natural Resources for the State of Alaska. He
is here to talk about the development challenges he experiences in
his role both as Deputy Commissioner of the Department of Nat-
ural Resources and as a conduit for project proponents who are
seeking assistance from the State of Alaska to navigate the maze
of Federal regulations. We are pleased that Mr. Fogels is here.

Next to Mr. Fogels is Mr. Randy Brand. He is the Vice President
of Great Northwest, and he will speak about his experiences in the
construction industry in Fairbanks and the evolution of increas-
ingly complex and costly mitigation and permitting requirements
that his business has encountered. I think it is almost legend in
Fairbanks what Great Northwest has had to go through, so we look
forward to your testimony.

Next to Mr. Brand is Deantha Crockett, the Executive Director
of the Alaska Miners Association, representing miners both large
and small across our state. She will discuss the challenges they
face with a complex and unclear regulatory scheme required by the
BLM and also speak to miner’s experiences with 404 mitigation.

We also have Mr. Joe Nukapigak, the Vice President of Kuukpik.
He is here to highlight permitting challenges that we experienced
on the Spur Road, what might be expected for proposed roads in
the Colville Delta, and what the community would like to see on
GMT1 mitigation funds.

Next to Joe we have Theresa Clark, the Vice President of Lands
and Shareholder Services at Olgoonik. She is here to talk about the
challenges the villages face when they try to marry mitigation and
regulatory requirements for growing villages.
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Rounding out the panel we have Phil Shephard of the Great
Land Trust. We greatly appreciate you being here, Phil, to present
the interests and the perspectives of the Great Land Trust.

So thank you all for being here. We will lead off with Mr. Fogels.

Again, if you can try to limit your comments to about five min-
utes, your full statements will be incorporated as part of the official
hearing record.

I will note that we have the hearing room until five o’clock, so
we are going to try to keep moving on this.

Mr. Fogels, welcome to the Committees.

STATEMENT OF ED FOGELS, DEPUTY COMMISSIONER, ALASKA
DEPARTMENT OF NATURAL RESOURCES

Mr. FoGeLs. Thank you, Chairwoman Murkowski, Chairman
Sullivan.

My name is Ed Fogels. I'm Deputy Commissioner at the Alaska
Department of Natural Resources, and on behalf of Governor Bill
Walker, I thank you for this opportunity to testify.

The focus of my testimony today is to first discuss permit coordi-
nation process employed by the State of Alaska and second is to
discuss some concerns we have with current mitigation require-
ments. I'll focus primarily on some BLM mitigation requirements
that we are afraid might start duplicating and confusing the miti-
gation requirements required under the Clean Water Act.

The state has established a sophisticated coordination office for
large projects within my department. This office, the Office of
Project Management and Permitting, coordinates the environ-
mental review and permitting process for major development
projects. The state has found this leads to real permitting effi-
ciencies for several reasons.

First, public processes are integrated across different agency
timelines, which prevents repetitive and confusing public notices. It
gives the public an accessible source of information about projects
in one place.

The state processes are synched with corresponding Federal proc-
esses to minimize duplication of effort, permit collaboration and
avoid duplication. The state can speak with a highly coordinated
and well-informed voice in the Federal and local permitting process
and in National Environmental Policy Act reviews.

Our services are unique in that they are voluntary for project
proponents. If a project proponent wants to pursue the efficiency of
coordination they must enter into a memorandum of understanding
with the state which also requires reimbursement of state ex-
penses. The state has long advocated that the Federal Government
establish a similar coordination process for large and complex
projects based on the same principles and structures.

Next let me speak to our concerns about the Bureau of Land
Management’s draft regional mitigation strategy manual, which is
a guidance document that will direct Federal staff on how to re-
quire mitigation for impacts to Federal lands that occurs as a con-
sequence for permitted activities. The manual mentions different
types of mitigation and how they may be applied, but we feel there
is little to no discussion of what impacted resources would require



8

mitigation or how those impacts will be calculated in order to de-
termine what mitigation requirements would be required.

We are also very concerned about duplication with the compen-
satory mitigation requirements for permits issued under Section
404 of the Clean Water Act.

We're also concerned the manual has not been developed through
a public process. As it has been formulated as a guidance docu-
ment, the manual has not gone through a formal rulemaking proc-
ess.

Next I would like to briefly discuss one example which we believe
illustrates where the process could be improved, the Greater
Mooses Tooth well or GMT1 in the National Petroleum Reserve.

First, let me start by emphasizing, however, how grateful we are
to BLM and all the Federal agencies for permitting this project.
GMT1 is anticipated to add about 30,000 barrels per day in the
Trans-Alaska Pipeline system, making it a critical priority for the
State of Alaska and furtherance of the national strategic interest;
however, the state has some concerns about the process, and we be-
lieve they should be addressed for future projects.

The EIS and BLM’s record of decision layered additional mitiga-
tion measures on the project. These mitigation measures are in ad-
dition to numerous requirements already required by other BLM
EIS’ and lease stipulations.

Cooperating agencies including the state were surprisingly ex-
cluded from the development of the mitigation measures. BLM re-
quired a number of oil spill-related measures for the project despite
the fact that this authority falls mainly under the Alaska Depart-
ment of Environmental Conservation. Consultation with the co-
operating agencies would have prevented this duplication.

Next let me touch briefly on an issue of these new Areas of Crit-
ical Environmental Concern. This is, I'm sorry, another concerning
area on the BLM planning and regulatory activities have a pro-
posal to designate multiple Areas of Critical Environmental Con-
cern, or ACECs.

BLM is increasingly proposing excessively restrictive ACECs
across Alaska. If designated as proposed, these ACECs will create
uncertainty for development projects of critical public and economic
importance such as the natural gas pipeline for the North Slope
and the Donlin Gold project’s proposed natural gas pipeline. Spe-
cifically, two ACECs in the Eastern Interior RMP, Resource Man-
agement Plan, would close approximately 713,000 acres from min-
eral location and leasing, providing blanket closures on restrictions
for off-highway vehicles, including snow machines.

We'’re also concerned that these ACECs could potentially hamper
the state’s ability to fulfill its statehood land entitlement as most
of these ACECs are layered on top of existing withdrawals.

In closing, I would like to say that regardless of these issues that
I've brought before these Committees, we do have an excellent
working relationship with our Federal agency partners, especially
the Alaska staff, and we continue to work to make that relation-
ship better.

Our intent here is to highlight the areas where we must improve.
The state needs to be viewed as an equal partner by the Federal
Government. Additionally, the Federal Government should draw
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from the success of the state permitting coordination model to im-
prove its own process.

We at the state applaud the efforts of the oversight of your Com-
mittees to drive Federal improvements in these areas.

Thank you.

[The prepared statement of Mr. Fogels follows:]
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L Introduction

Chairwoman Murkowski, Ranking Member Cantwell, and honorable members of the Senate
Committee on Energy and Natural Resources; as well as Chairman Sullivan, Ranking Member
Whitehouse, and honorable members of the Subcommittee on Fisheries, Water and Wildlife - My
name is Ed Fogels and I am Deputy Commisstoner of the Alaska Department of Natural Resources
(DNR). On behalf of Governor Bill Walker, thank you for this opportunity to testify on the
important topic of federal mitigation requirements for natural resource development projects and the
need for increased federal interagency coordination. We at the State applaud the efforts and
oversight of your Committees to drive federal improvements in these areas.

T have spent almost 30 years working at the Department of Natural Resources working to
develop mines, public land use, and other activity on State land. Whether in my work coordinating
permitting for large mine projects, doing state land and resource planning, or today serving as the
State’s liaison to the federal Inter-Agency Working Group on Alaska Energy, I have seen the
complexities of federal project review and the need to increase its transparency and efficiency.

1L Overview of Testimony

The focus of my testimony today is to outline a number of issues, concerns, and uncertainties
that projects in Alaska face from unduly complex and ambiguous federal mitigation requirements for
resource development and public works projects. Particularly, I will discuss the efficient and
comprehensive permit coordination process employed by the State of Alaska, the concerns we have
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with current guidance documents proposed by the Bureau of Land Management (BLM), the
difficulties that occurred during permitting for a recent project on federal land, and issues associated
with current federal land planning processes.

III.  The Successful State Example of Permitting Coordination

Alaska’s social and economic livelihood is dependent on responsible resource development.
In turn, a thorough, efficient and timely state permitting process is critical to allow this development
to occur while protecting and conserving Alaska’s natural resources. To support the permitting
process and foster sustainable development, the State has established a sophisticated coordinating
office for large projects at DNR’s executive leadership level. This office, the Office of Project
Management and Permitting (OPMP), 1s staffed by employees with substantial experience in
environmental permitting, land management, and state and federal regulatory law who report directly
to the DNR Commissioner’s Office.

OPMP’s central role is to coordinate the environmental review and permitting process for
major development projects. This includes directing applicants to all of the appropriate state
agencies that may need to review their project and facilitating communication between the state
agencies so permitting timelines and data collection can be done efficiently and effectively.

The state has found that this leads to real permitting efficiencies for several reasons:

s State agency staff have an established venue and forum for communication throughout the
review of a project;

¢ Public processes are integrated across different agency timelines — which prevents repetitive
and confusing public notices;

o The public has an accessible source of information about projects in one place, which
improves public understanding and engagement;

» State processes are synced with corresponding federal processes to minimize duplication of
effort, promote collaboration and avoid delays;

* Efficient use of staff time and resources are maximized by interagency coordination of data
and research needs; and,

e Coordination allows the State to speak with a single, highly coordinated and well-informed
voice in the federal and local permitting processes For example, OPMP will gather comments
on federal permits from multiple state agencies and provide them in a consolidated format to
the federal agency. When necessary, OPMP will also participate as a cooperating agency in
National Environmental Policy Act (NEPA) reviews.

Current projects coordinated through OPMP include mineral exploration and development,
oil and gas research, transportation corridors and other public works projects. OPMP services are
unique in that they are voluntary for project proponents. If a project wants to pursue the efficiency of
coordination through OPMP, it must enter into a memorandum of understanding with the State, as
well as a reimbursable services agreement to allow the recoupment of many state expenses related to
both coordination and permitting. This cost recovery is a major boon for the State, especially in the
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current state budget environment, and is seen as a major asset and a “win-win-win” for project
proponents, state regulators, and the public.

The State has long advocated that the federal executive branch or the leadership of key
federal permitting agencies establish a similar coordination process for large, complex projects based
on the same principles and structure. Many of the benefits that have been realized through OPMP at
the state level are sorely needed at the federal level, which suffers from limited interagency
communication, budget and staffing issues, duplicative processes, and poorly coordinated timelines.
Furthermore, there is an established venue for such coordination in the NEPA process that almost all
large projects must go through, but the commitment to building a structure for a federal coordinating
office at the executive leadership level needs to be made.

Iv. Concerns abeut the Department of the Interior, Bureau of Land Management’s
Current “Mitigation Strategy” Document

The BLM’s “Draft — Regional Mitigation Strategy, Manual Section 17947 (MS 1794)
purports to be a guidance document that will direct federal planners and adjudicators on how to
require mitigation for impacts to federal lands that occur as a consequence of permitted activities.
Essentially, this document discusses an ambiguous region-based approach to mitigation that BLM
proposes to adopt for future project reviews.

The background for MS 1794 is a complex administrative and bureaucratic web, but it seems
to be the BLM-specific implementation of a Department of the Interior (DOI) “Landscape Scale
Mitigation Straregy” (LSMS), which, in turn, was expressed in Secretarial Order 3330 and in the
April 2014 report to the Secretary from the Energy and Climate Change Task Force titled “4 Straregy
Jfor Improving the Mitigation Policies and Practices of the Department of the Interior” (Mitigation
Strategy Report).

Both BLM’s MS 1794 and the DOI-wide LSMS call for a mitigation approach that reaches
beyond federally managed lands into private, state and tribal lands. Thus, a project proponent might
be required to conduct mitigation, restoration, or conservation projects outside of the federal land
actually affected by the permitted activities.

This is analogous to the compensatory mitigation requirements for “unavoidable adverse
impacts to aquatic resources” authorized via permits issued under §404 of the Clean Water Act
(CWA) administered by the U.S. Army Corps of Engineers (USACE) and the Environmental
Protection Agency (EPA). The LSMS even references “Mitigation Banks”, one of the preferred
mitigation approaches for §404 permits, and suggests they would be appropriate means for
addressing mitigation in BLM permits.

This obvious similarity is concerning because CWA §404 permitting is a complex regulatory
program, with specific statutory direction and an expansive reach, intended to protect a particular
public resource. Federal public land managed by the BLM, however, is meant to be multiple-use and
is not guided by the same statutory authorities, intents, and sidebars.
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Because of the CWAs statutory direction, the compensatory mitigation requirements,
preferences, methodologies and mechanisms for §404 permits, as well as agency roles and
responsibilities, are extensively detailed in the 2008 Mitigation Rule (2008 Rule) (33 CFR Parts 325
and 332; 40 CFR Part 230). This rule was built on the results of a National Research Council report
on §404 mitigation and extensive and lengthy public consultation and comment, including review
under the National Environmental Policy Act (NEPA) and the rulemaking procedures under the
Administrative Procedure Act (APA).

Conversely, MS 1794, and its purely administrative forbearers and counterparts have not
been developed through any such process. Defining major BLM processes without public
engagement and review under the APA has led to serious state and public concerns about the clarity,
transparency, and efficiency of MS 1794 and BLM’s mitigation reviews generally.

The lack of process and transparency on BLM’s mitigation policy and guidance has led to
confusion with many stakeholders. As just one example, BLM has not been clear how its mitigation
strategy interfaces with the established §404 program it aspires to imitate. Critically, it is unclear
how BLM has coordinated with USACE, if it has at all, to assure that federal agencies are not
requiring duplicative mitigation on identical impacts/footprints.

Without this coordination, project applicants, the public, and even the federal permitting
agencies themselves will be mired n confusion as they try to navigate these circular processes.
There even seems to be confusion among senior federal staff when discussing BLM “compensatory
mitigation” or “mitigation measures” in comparison to CWA §404 “compensatory mitigation” and
how and where the two may differ or overlap.

Stated briefly, the state has two major concemns about MS 1794 at this point:
Lack of Public Process

Because it has been formulated as a ‘guidance’ document, MS 1794 has not gone through a
formal APA rulemaking process and BLM has also claimed that NEPA does not apply to the
development of this policy. Furthermore, this draft guidance is being implemented before it and
other related draft planning and policy documents have even been finalized.

Guidance documents are more properly employed when explaining how broad-based
statutory or regulatory provisions will be employed for particular circumstances. For example,
regional guidance would be helpful in applying regional specificity to the provisions of a nationwide
rule, which has gone through a formal rulemaking process, to an area with specific or unique
characteristics that are not directly addressed in the rule.

Instead, BLM is attempting to make key policy and regulatory decisions through guidance,
independently and without the public insights and comments which lead to practical and defensible
decision making. These decisions could even instruct applicants to take action on, or mitigate
impacts on, state, tribal, and private lands. Further, those decisions have meaningful consequences
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for the permitted public, including potentially disparate treatment, untenable financial obligations,
and even violations.

Lack of Transparency and Rigor

Although MS 1794 mimics aspects of the established CWA §404 compensatory mitigation
concepts and approaches, it lacks the comprehensive detail of the 2008 Rule. This lack of detail
provides no direction to the agency and consequently creates permitting uncertainty for applicants
and transparency concems for the public.

MS 1794 mentions different types of mitigation and how they might be applied, but there is
little to no discussion of what impacted resources or values would require mitigation or how those
impacts would be calculated in order to determine what mitigation requirements would be. Instead,
virtually everything is left to the discretion of BLM State Directors and their responsible officers.

For example, section 17(b) of MS 1794 says

When the BLM expects that an applicant’s initial proposal for mitigation will be
inadequate to satisfactorily address impacts of the authorized use, and the BLM
anticipates that mitigation outside the area of impact may be appropriate, the BLM
will notify the applicant in order to provide the applicant with an opportunity to
propose alternative niitigation.

No guidelines or direction of what would be judged “acceptable” are provided. In short, MS
1794 directs applicants to make a mitigation proposal with the hope that BLM does not “expect” it to
be inadequate. In the event that it is rejected, they will be granted an “opportunity” to supplement it,
presumably with even more extensive, expensive, and far-reaching mitigation projects in other areas.
This ill-defined approach leaves project applicants in the dark and potentially subject to conflicting
and varying interpretations and opinions of different BLM officials.

The potential chilling impact of MS 1794 on the permitted public is significant. While
flexibility in implementation can be helpful for an agency, especially in a region as diverse and
challenging as Alaska, this much discretion without measures of accountability 1s practically
unlimited. Further, the ambiguity of MS 1794 leaves it open to misapplication by the BLM, such as
providing an accessible funding source for mitigation projects and purposes that have only marginal
connections, if any, to impacts from the permitted project.

BLM has said that these details are to be addressed during the NEPA review of project
proposals, but that does not provide any functional direction regarding what mitigation applicants
should include when fabricating their project proposals. In practical terms, this causes a murky and
inefficient process during the critical step of project design and prior to beginning formal NEPA
review. This flaw can only be cured by having a comprehensively detailed and legally sound
mitigation policy presented to the public for vetting in an open process prior to finalization and
implementation.
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V. A Case Study: the Challenges of Permitting Greater Moose’s Tooth (GMT-1) in the
National Petroleum Reserve — Alaska.

Concerns with the General Process

The State recently witnessed some of the challenges of uncoordinated and inefficient federal
permitting during permitting of the Greater Moose’s Tooth One (GMT-1) project within the National
Petroleum Reserve-Alaska (NPR-A). Despite its statutory designation as a petroleum reserve, this
project is the first oilfield development project within the NPR-A. GMT-1 is anticipated to add about
30,000 barrels per day into the Trans-Alaska Pipeline System (TAPS), making it a critical prionity for
the State of Alaska and a furtherance of the national strategic interest.

In his December 22, 2014 letter to Secretary Jewell, Alaska Governor Bill Walker expressed
his concems about the federal permitting of GMT-1 1in no uncertain terms:

It appears that rather than a clearly-defined regulatory path, a mulfi-layered
bargaining regime has been put in front of the applicant; the purpose of which
appears to be either to exiract value from the project or to so negatively affect the
economic oufcome as to effectively stop project development.

The State of Alaska is pleased the process resulted in Records of Decision (ROD) from the
BLM and USACE authorizing the development of GMT-1. Nevertheless, the State maintains these
procedural objections and has additional concerns related to findings in the Final Supplemental
Environmental Impact Statement (SEIS) and supplemental provisions in the decision documents. For
example, the SEIS and the BLM’s ROD layered additional mitigation measures and Best
Management Practices (BMP) on the project. These mitigation measures are in addition to numerous
requirements already contained in:

o The lease stipulations;

e The project design,

o The 2004 Alaska Satellite Development Plan EIS;
e The 2008 Northeast NPR-A EIS; and,

e The 2013 NPR-A Integrated Activity Plan EIS.

Also, as discussed above, under the new draff regional mitigation guidance, the BLM will
also be requiring ambiguous and as-yet undefined “compensatory mitigation designed to further
avoid, reduce or compensate for impacts from the proposed action.”

Collectively, the package of federal authorizations, BMPs and Mitigation Measures for
GMT-1 are complex and duplicative to the point of being inscrutable. The State found it surprising
that new measures and issues were being discovered on the fourth “comprehensive” review of the
project area in a decade, and that the significant number of existing, vetted, and well understood
mitigation strategies and measures required supplementation in the final stages.

Concerns with the “Environmental Justice " Section of the SEIS
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The SEIS concluded that the project would have “disproportionately high and adverse

effects” on “Environmental Justice,” but any analytical methodology used to make this conclusive
determination was not provided. To arrive at this conclusion, the BLM appears to have
underweighted the social, economic, royalty, and tax benefits of the project to Alaskans, effectively
dismissing the benefits from past, current, or future development. This was a surprising and
unexplained reversal of conclusions in the BLM’s 2013 FIS, a matter the State, the Arctic Slope
Regional Corporation (ASRC), and the North Slope Borough (NSB) emphasized in an April 22, 2014
letter to BLM, which is yet to receive an adequate response.

General Concerns with Mitigation Measures in the EIS

Arctic Alaska developments present unique environmental issues relative to the rest of the nation,
but Alaskan regulators are able to address these risks and impacts under existing law and policy.
BLM’s national leadership must work cooperatively to understand and support these existing
processes without duplicating and contradicting them with excessive mitigation requirements.

The GMT-1 SEIS cooperating agencies, including the State, were surprisingly excluded from the
development of mitigation measures before the BLM published them in the final SEIS. The
BLM apparently worked from "suggestions from cooperating agencies" without vetting them
with all involved parties to ensure that they were appropriate or necessary. This was
demonstrated by the proposal of new mitigation measures by certain stakeholders outside of the
SEIS process, which were incorporated without input from the cooperating agencies who would
have identified overlaps and duplication of existing authority.

BLM has spent several years, millions of taxpayer dollars, and thousands of staff hours
developing the NPR-A Integrated Activity Plan to manage and mitigate oil and gas exploration
and development in the NPR-A. However, the GMT-1 decision documents require project
proponent ConocoPhillips to “contribute” $1 million to the BLM for the “development and
implementation of a landscape-level Regional Mitigation Strategy for the Northeastern NPR-A
region.” This requirement is in addition to the $7 million ConocoPhillips is required to pay into a
compensatory mitigation fund for the impacts purportedly associated with its project. Asnoted
above, there have been four comprehensive planning documents developed for the NPR-A area
since 2004, and now BLM s requiring project applicants fund yet another layer of duplicative
analysis and strategy documents.

Tt should also be noted that, despite the congressional reservation of the highly prospective NPR-
A lands for oil and gas exploration and development, previous BLM planning efforts have
blocked development on more than 45% of the NPR-A. In the context of preventing activity in
half of the NPR-A, the BLM is now requinng compensatory mitigation for projects within the
remaining half at multiples of the disturbed acreage.
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e BLM required a number of oil spill-related BMPs for the project, despite the fact this authority
falls mainly under ADEC. Additionally, these requirements only administratively burden the
applicant, since Alaska's statutes and regulations regarding spills and spill response are largely
more stringent than the BLM's BMPs. Consultation with the cooperating agencies in the SEIS
would have prevented this duplication had it been properly vetted through the standard process.

V1.  The Unwarranted Designation of “Areas of Critical Environmental Concern”

Another concerning area of BLM planning and regulatory activity is the proposals to
designate multiple Areas of Critical Environmental Concern (ACEC) within several planning areas
across Alaska. ACECs are a land management tool referenced in the Federal Land Policy and
Management Act which, when designated in a planning document, call for elevated review and
mitigation for permits issued in the area. These restrictions can include mineral leasing and entry
withdrawals, general access restrictions, and other deviations from the “multiple-use” mandate for
federal lands.

BLM is increasingly proposing excessively restrictive ACEC’s, both in number and in size,
across Alaska, even though other tools and authorities exist that would better enable the BLM to
fulfill its traditional role as a multiple-use land manager. If designated as proposed, these ACECs
will create uncertainty for development projects of critical public and economic importance, such as
a natural gas pipeline from the North Slope, the Donlin Gold Project’s proposed natural gas pipeline,
and infrastructure and mineral development in the Fortymile mining district.

The three BLM “Resource Management Plans” (RMPs) currently underway in Alaska
(Eastern Interior RMP, Bering Sea-Western Interior RMP, and Central Yukon RMP) are on track to
designate multiple new ACECs, totaling millions of restricted acres. These planning areas contain a
patchwork of land ownership, and unduly restrictive federal management prevents access and
utilization of adjacent State, Alaska Native, and privately owned parcels.

Specifically, two ACEC’s in the Eastern Interior RMP, for the Fortymile and Mosquito Flats
areas, would close approximately 713,000 acres to mineral location and leasing and provide blanket
closures or restrictions for off-highway vehicles, including snow machines. These kinds of land use
restrictions on multiple-use lands should be very carefully evaluated and justified prior to moving
forward, but are occurring in a cumbersome and expansive federal planning process that seerns pre-
disposed to restrictive management.

In the Bering Sea-Western Interior RMP, the BLM has spent months soliciting nominations
for restrictive ACECs, including considering layering ACECs over areas that were withdrawn by
Public Land Orders (PLOs) to support Alaska Native Claims Settlement Act (ANCSA) selections by
Alaska Native Corporations. With these selections by ANCSA corporations complete, many of these
areas will be eligible for transfer to the State under its statehood entittement once DOI fulfills its
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responsibility to lift the PLOs. Instead, under BLM’s proposed new designations, the transfer of
these statehood entitlement lands will be further restricted and delayed.

VI.  Conclusion

As discussed, federal regulators, especially the BLM, need to increase coordination and
transparency in permitting, This is especially important in the area of mitigation for the impacts of
permitted projects, where overlapping federal authorities are burdening applicants and delaying
progress on critical state and private projects. The State will continue to participate in the public
process on all of these issues, but needs to be viewed as an equal partner by the federal government
and have some acknowledgment and consideration of its expert perspective in implementation.
Additionally, the federal government should draw from the success of the state permitting
coordination model to improve its own processes.
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The CHAIRMAN. Thank you.
Mr. Brand, welcome.

STATEMENT OF RANDY BRAND, VICE PRESIDENT, GREAT
NORTHWEST, INC.

Mr. BRAND. Thank you.

If you visit the EPA website, you're bombarded with why we
need the clean water rule to protect our streams and wetlands.
Ironically, EPA workers accidentally caused a toxic wastewater re-
lease in Colorado. If this had happened to any of us in the indus-
try, we would soon be out of business and in handcuffs.

For the past 22 years my firm has either had a controlling inter-
est or outright ownership of 300 acres of heavy industrial-zoned
land in Fairbanks. We have developed this property to serve the
construction needs of the greater Fairbanks area. Originally all
that was required for a wetland permit was to submit a written de-
velopment plan to show the purpose and need. Over the years,
things became gradually more difficult.

The first change was the requirement that any plan for pit devel-
opment had to include a restoration plan to include littoral zones.
Restricting development of a 20-foot wide zone around an old pit
may not sound like much, but it adds up quickly. A 20-foot strip
around a five acre pond equals about 0.85 acres. A geometric cal-
culation of this set-aside equals a volume of 206,000 cubic yards
with a potential value of over $600,000. Requirements gradually
worsened to the point we are at today with the requirement of com-
pensatory mitigation.

In 2006, my firm needed to update our existing wetlands permit.
The U.S. Army Corps of Engineers required that we contribute
$55,000 to The Conservation Fund to provide for offsite mitigation
of 16 acres of lost wetlands. We were also required to permanently
set aside an additional 10.64 acres of our land to be protected wet-
lands in perpetuity.

As we were aware of two U.S. Supreme Court rulings that might
affect our determination, we held off executing the permit. After
those rulings were published, we requested on July 12th, 2006 the
Corps revisit the jurisdictional determination for our property. This
remained unanswered until March 28th, 2007 when the Corps of-
fered a proffered permit which included a condition that the in-lieu
fee for compensatory mitigation would be held in escrow until a
new jurisdictional determination was issued under the new guid-
ance.

On July 28th, 2008 the Corps determined that this property was
jurisdictional wetlands. With the help of the Pacific Legal Founda-
tion, we fought this determination on our property all the way to
the 9th Circuit Court and won at a cost of $89,000. The new rule-
making by the EPA will reverse that determination, potentially
forcing us to re-enter the permitting process for our ongoing devel-
opment. To hopefully protect ourselves from that situation, we have
cleared and disked much of this land at a cost of $73,000 to convert
it to uplands beyond the EPA’s reach.

In other private cost impacts, a business associate of mine with
a development on North Slope Borough leased land in Deadhorse
was required to pay $90,000 in fees to develop seven and a half
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acres in 2011. Three years later he applied to develop an adjoining
seven and a half acre parcel. The price doubled to $180,000 without
any explanation. That’s about $24,000 per acre.

This impact is not limited to private landowners. Our ability to
improve public infrastructure is also impacted by these rules.
Mayor Brower has previously testified that the Barrow landfill
project had to pay $1 million in compensatory mitigation.

I would like to add that Northern region transportation projects
paid $3.4 million in mitigation payments in 2014 and $1.3 million
in mitigation payments in 2015 to date. During 2014 the credit cost
increased from $2,200 per credit to as much as $33,000 per credit.

[Audio problems.]

Mr. BRAND. So last but not least is an agreement reached in De-
cember 2007 whereby the Juneau Airport project paid $5.3 million
to the Southeast Alaska Land Trust as compensatory mitigation for
impacts to 73 acres of wetlands. That’s about $73,000 per acre.

Another interesting note is the government’s failure to recognize
court rulings. Several of us individually own property upstream of
the Great Northwest property that was deemed non-jurisdictional
wetlands. The government claimed jurisdiction over my property
last week, just as they had done to other property owners in the
same neighborhood.

To further complicate matters, the EPA has shut down The Con-
servation Fund until they do an audit of the expenditures. Permits
cannot now be obtained as there is no organization to receive the
required funds. Progress for future paying projects is now at risk.

These payments are impacting our ability to deliver worthwhile
infrastructure improvements, predominately within long dedicated
rights-of-way. Additionally, these payments are re-directing tax-
payer dollars to NGO’s with their own self-serving interests, sala-
ries, and expenses. One could even argue these payments con-
stitute extortion due to the fact you will not get a permit to fill
your wetlands without making the appropriate payment.

These new regulations will take large tracts of land not currently
under the authority of the Clean Water Act and redefine them as
waters of the U.S. This egregious Federal overreach has more to
do with the largest land grab in history than with expanding pro-
tection under the Clean Water Act. The net result will be changing
the Clean Water Act into a Wetlands Protection Act.

If there is a need for a Wetlands Protection Act, Congress should
enact one and leave public rights-of-way and privately held prop-
erties out of it. If the public wants to set these areas aside then
the public should purchase the land outright at fair market value.

Thank you.

[The prepared statement of Mr. Brand follows:]
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If you visit the EPA website you are bombarded with why we need the clean water rule
to protect our streams and wetlands. ironically on August 4 EPA workers accidentally
caused a toxic wastewater release in Colorado. When they finally did report it over a
day later, they grossly underestimated the volume of the release. And these are the
folks that regulate our actions! If this had happened to any of us in the industry we
would soon be out of business and in handcuffs.

For the past 22 years my firm has either had a controlling interest or outright ownership
of 300 acres of heavy industrial zoned land in Fairbanks. We have developed this
property to serve the construction needs of the greater Fairbanks area. Originally, all
that was required for a wetland permit was to submit a written development plan to show
the purpose and need. Qver the years things became gradually more difficult. The first
change was the requirement that any plan for pit development had to include a
restoration plan to include littoral zones. Restricting development of a 20' wide zone
around an old pit may not sound like much, but it adds up quick. A 20" strip arounda 5
acre pond amounts to about 0.85 acres! A geometric calculation of this set-aside equals
a volume of 205,700 cubic yards with a potential value of over $615,000!

Requirements gradually worsened to the point we are at today with the requirement of
compensatory mitigation. In 2006 my firm needed to update our existing wetlands
permit. The U.S. Army Corps of Engineers required that we contribute $55,000 to The
Conservation Fund to provide for offsite mitigation of 16 acres of lost wetlands. We were
also required to permanently set aside an additional 10.64 acres of our land to be
protected wetlands in perpetuity. As we were aware of two U.S. Supreme Court rulings
that might affect our determination (Rapanos & Carabell) we held off executing the
permit. After those rulings were published we requested on July 12, 2006 the Corps
revisit the jurisdictional determination for our property. This remained unanswered until
March 28, 2007 when the Corps offered a proffered permit which included a condition
that the in-lieu fee for compensatory mitigation would be held in escrow until a new
jurisdictional determination was issued under the new guidance. On July 28, 2008 the
Corps determined that this property was jurisdictional wetlands. With the help of the
Pacific Legal Foundation we fought this determination on our property all the way to the
9™ Circuit Court and won at a cost of $89,205. The new rulemaking by the EPA will
reverse that determination potentially forcing us to re-enter the permitting process for our
ongoing development. To hopefully protect ourselves from that situation, we have
cleared and disked much of this land at a cost of $73,000 to convert it to uplands beyond
the EPA’s reach.

In other private cost impacts a business associate of mine with a development on North
Slope Borough leased land in Deadhorse was required to pay $90,000 in fees to develop
7.5 acres in 2011. Three years later he applied to develop an adjoining 7.5 acre parcel.
The price doubled to $180,000 without any explanation ($24,000 per acre).

(907) 452-5617 @ Fax (907) 456-7779 @ P.O. Box 74646 ® Fairbanks, Alaska 99707
800-440-8924 @ 2975 Van Horn Road @ Fairbanks, Alaska 99709
e-mail: info@arinw.com  Web Page: www.grinw.com
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This impact is not limited to private landowners. Qur ability to improve public
infrastructure is also impacted by these rules. Mayor Brower has previously testified that
the Barrow landfill project had to pay $1 million compensatory mitigation. | would like to
add that Northern region transportation projects have paid $3.4M mitigation payments in
2014 and $1.3M mitigation payments in 2015 to date. During 2014 the credit cost
increased from $2,200 per credit to as much as $33,000 per credit. Last but not least is
an agreement reached in December 2007 whereby the Juneau Airport project paid
$5.3M to the Southeast Alaska Land Trust as compensatory mitigation for impacts to
72.84 acres of wetlands ($72,826 per acre).

Anocther interesting note is the government’s failure to recognize court rulings. Several
of us individually own property upstream of the Great Northwest property that was
deemed non-jurisdictional wetlands. The Government claimed jurisdiction over my
property last week, just as they have done to other property owners in the same
neighborhood.

To further complicate matters the EPA has shut down The Conservation Fund until they
do an audit of the expenditures. Permits cannot now be obtained as there is no
organization to receive the required funds. Progress for future projects is now at risk.

These payments are impacting our ability {o deliver worthwhile infrastructure
improvements, predominately within long dedicated rights of way. Additionally, these
payments are re-directing taxpayer dollars to N.G.O.’s with their own self-serving
interests, salaries and expenses. One could even argue these payments constitute
extortion due to the fact you will not get a permit to fill your wetlands without making the
appropriate payment.

Alaska is in a bit of a unique position here. Wetland mitigation rules and permits should
not apply to the State of Alaska. Over 43% of Alaska’s surface area is considered
wetlands. In the lower 48, wetlands occupy 5.2% of the surface area. Over 88% of
Alaska’s wetlands are already under public management which includes vast tracts of
land in our park and refuge system. Wetlands contained within public transportation
facilities, as well as wetlands in private ownership should be exempted. We already
have regulations to control poliution, and the designer of any project is ultimately
responsible for a functioning product. in the case of public projects, these rules
constitute extortion. In the case of private projects they also take land for public benefit
without any compensation to the landowner, or in many cases, force the landowner to
pay compensatory mitigation to obtain permits to fili private wetlands at values that are
muittiples of the value of the property being filled. After all, what are the land trusts and
conservation funds doing but using public funds to purchase private lands thus shrinking
the 10.9% of Alaska currently available land for private development thereby reducing
our local governments’ tax rolls.

These new regulations will take large tracts of land not currently under the authority of
the Clean Water Act and redefine them as waters of the U.S. This egregious Federal
overreach has more to do with the largest land grab in history than with expanding
protection under the Clean Water Act. The net result will be changing the Clean Water
Act into a Wetlands Protection Act. If there is a need for a Wetlands Protection Act, then
Congress should enact one, and leave public rights of way and privately held properties
out of it. If the public wants to set these areas aside then the public should purchase the
land outright at fair market value.

Respectfully,
Randy Brand
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Randy Brand

From: Miller, David J (DOT) <david.miller@alaska.gov>

Sent: Monday, August 10, 2015 105 PM

To: Randy Brand

Subject: FW: NR Wetland mitigation payments 2014 - updated to 2015

Let me know if you need anything else.

From: Nelson, Brett D (DOT)

Sent: Monday, August 10, 2015 12:44 PM

To: Miller, David J (DCOT)

Cc: Anderson, Ryan {DOT); Hill, Jason 1 (DOT); Woster, Timothy J (DOT); Hooper, Barry L (DOT); Bailey, Meadow P (DOT)
Subject: NR Wetland mitigation payments 2014 - updated to 2015

Dave,

Here is the updated wetland mitigation payment information, now including 2015 payments. Please let me know if you have
any questions.

Thanks,
Brett

Brett Nelson

Northern Region Environmental Manager
Alaska Dept. of Transportation & Public Facilities
Office {907)451-2238

Fax (907)451-5126

2014 NR Wetland Mitigation ILF Payments

Parks Hwy MP 194-195 RR Overpass 61277 $12,430 7/2/2014 1.13* $11,000 FHWA
Parks Hwy MP 163-305 Passing Lanes - Stage I} 63515 $12,375 4/28/2014 1.125*% $11,000 FHWA
Richardson Hwy New Weigh Station 60552 $33,000 7/2/2014 3.0* $11,000 FHWA
Nome Airport RSA 61413 $1,417,350 5/8/2014 128.85% $11,000 FAA

St. Mary's-Mountain Village Road 60240 $262,350 6/23/2014 22.35% $11,000 FHWA
Goldstream Road - permit mod 63513 $6,390 6/23/2014 0.63% 511,000 FHWA
Deadhorse Airport ARFF 61447 377,550 12/1/2014 3.525* $22,000 FAA

Dalton MP 401-414 - road only 61366 $579,150 11/17/2014 52.65% $11,000 FHWA
Ambler Airport Rehab 61303 $533,060 10/20/2014 48.46* $11,000 FAA

Elliott Hwy MP 107.7-120.5 62227 $147,070 9/25/2014 13.13% $11,201 FHWA
Parks Hwy Passing Lanes - Stage |l 63515 $4,620 8/5/2014 0.42% $11,000 FHWA
Plack Rd Bike Path 77248 $26,400 7/29/2014 2.4% $11,000 FHWA
Elliott Hwy MP 97.7-106.6 M&O $104,500 8/6/2014 9.5* $11,000 State
Dalton MP 274-289 - permit mod 67018 $40,260 8/5/2014 3.66% $11,000 FHWA
Road to Tanana 61759 $118,140 4/8/2014 53.7% 52,200 State

$3,374,645
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Parks Hwy Rest Areas 61074 $8,250 2/11/2015 0.75 511,000 FHWA

Coldfoot Airport 60851 524,750 5/4/2015 2.25* $11,000 FAA

Yankovich Miller Hill Bike Path 76707 $52,800 4/27/2015 3.0% $17,600 State

Dalton MP 401-414 - mod & material sites 61366 $1,252,250  8/10/2015 114.75*% $11,000 FHWA
$1,338,050

*credits calculated from acres x wetland category ratio
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The CHAIRMAN. Randy, thank you, we appreciate your testimony.
I think sometimes those costs that are associated are just astound-
ing.
Deantha Crockett, welcome.

STATEMENT OF DEANTHA CROCKETT, EXECUTIVE DIRECTOR,
ALASKA MINERS ASSOCIATION

Ms. CROCKETT. Thank you, Senators.

For the record my name is Deantha Crockett, and I'm the Execu-
tive Director of the Alaska Miners Association (AMA).

I know that you two are quite aware of what AMA is. But for
the record, we are the statewide membership-funded trade associa-
tion that represents all aspects of the mining industry. You de-
scribed the vast affect of the areas of the state that these polices
have an effect on our membership spans. We've got branches in
Nome and we have a branch in Ketchikan, Prince of Wales and six
in between. Members really do operate in every corner of our state.

I represent six large operating mines, but around 400 permitted
placer operations. A vast majority of my job on a day-to-day basis
is advocating and helping placer miners to sum up Federal policies
in five minutes. I think I heard Mr. Fogels use this word as well,
and I'm sorry to say that the word I've got to use is uncertainty.

Right now I have the large operations that I referenced evalu-
ating what source of investments they’ll make of those big projects,
but I've got the vast majority of my placer miners evaluating
whether or not they’ll still have a livelihood.

I do have one of my members, someone I've become great friends
with, in the third row, Bronk Jorgensen. He is here from the Forty-
mile Mining District and watches that every single day in terms of
how Federal management policies affect placer mining on Federal
land in Alaska.

I will begin with the BLM. I think we’re seeing multiple policies
come from multiple field offices throughout different levels of man-
agement in the agency whether it’s land planning, regulatory en-
forcement or how permitting is conducted. But a lot of times poli-
cies are introduced in draft form to which the industry scrambles
to digest multiple volumes, I'm not exaggerating, about this high,
of different plans and policy changes that come out. Sometimes the
polices come to fruition, sometimes they don’t, and sometimes in
the meantime we see them used by the agency as legitimate land
management tools.

To be specific, BLM recently reevaluated its implementation of
the regulations in which mineral activity is permitted and man-
aged in Alaska, which is essentially new regulation that doesn’t
add any additional environmental protection. It doesn’t fix any
gr(l)blems, and it burdens the miners with increasing costs and

elays.

For many years placer mining operations have applied for per-
mits and been regulated under the Annual Placer Mining Applica-
tion, the APMA process, which is managed by three State of Alaska
agencies and BLM. For a long time these agencies got together and
made sure that the APMA was a good program that placer miners
could effectively manage permitting for but still establish the objec-
tives of all the agencies involved.
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That certainly changed into a different animal, and now BLM
has proposed seven new supplemental documents for the APMA.
There is also a requirement to gather new data and a possible Rec-
lamation cost estimate to determine the cost of reclaiming an oper-
ation that doesn’t have any non-compliance issues in the first
place.

So outside of the permitting, the agency has also released a num-
ber of land management plans as part of an overarching landscape
level process. The RMPs cover really large acreages and often con-
tain management prescriptions that guide polices of the land users
in the area outside of what is current land regulation and statute.

Deputy Commissioner Fogels did a phenomenal job of explaining
the ACECs, so I was able to cross out a little of my testimony here.

Recently we’ve seen two, a newly proposed and then an expanded
one, that was in existence in the Fortymile region, and it really has
that district very concerned. It’s hundreds of thousands of acres
that are being proposed for closure to mineral entry, an area that’s
known to be highly mineralized.

There is an additional component within the land managing
process called rapid ecological assessment. And I have to be honest
with you, I'm still not totally sure what it does or what it doesn’t
do. But these are all examples of, frankly, what is a puzzle and us
trying to understand BLM’s land management philosophy and how
it applies to placer mining on Federal lands in Alaska.

When the National Director, Neil Kornze, visited Chicken earlier
this year, which we profusely thank you for your help on, I had the
opportunity to talk to him. I told him that I think there are really
good, intelligent and hard working staff within the BLM Alaska of-
fices here. I firmly believe that. They're all sitting in this row right
here. They are wonderful about communicating with me. They’re
asking for different ways to provide outreach to miners.

And what I told Director Kornze is that they've got a lot of good
ideas on how placer mining can be regulated and the agency’s ob-
jectives can still be established. I hope that the communication be-
tween the Alaska staff and the national staff is a two way street,
and they’re being allowed to implement ideas. I think they are the
best ones to understand placer mining in Alaska.

So switching to wetlands mitigation, we certainly do have our
struggles with jurisdiction over Section 404. But one thing I can
say at this time is kudos to that agency for its recent internal re-
view of how wetlands jurisdiction and regulation is conducted in
Alaska. I know that they are evaluating the 1994 Alaska Wetlands
Initiative, and is it a tool that is there for the agency to manage
projects specific to mining in Alaska.

I know that the agency has committed to reviewing whether the
entire suite of tools is being utilized to regulate operations and wet-
lands in Alaska. We saw these words put into action with the re-
cently released general permit for placer mining that the agency
went through. They extended the existing permit because they
readily admitted we’re not done. This is not a forum with which
we’re happy and ended up striking out the compensatory mitiga-
tion for certain small placer mining projects.

So they really did put their money where their money is, so to
speak, and ended up taking multiple stages of revisions from placer
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miners into that final product. And it’s one that there are some
things we don’t like about it. There’s a lot of things we like about
it, and I think they did a great job of meeting us in the middle,
if you will, on that one.

So I think I've exceeded my time allotment. For that, I apologize.
But I thank you again for the opportunity to testify for placer min-
ers today.

[The prepared statement of Ms. Crockett follows:]
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ALASKA MINERS

ASSDCLCIATION

121 W. FIREWEED SUITE 120 | ANGHORABE, ALASKA | 99S03 | 907.563.9229 | ALASKAMINERS.QRE

Testimony of Deantha Crockett, Executive Director
Alaska Miners Association
April 17, 2015 Field Hearing
Senate Committee on Energy and Natural Resources and the
Senate Committee on Environment and Public Works; Subcommittee of Fisheries, Water, and Wildlife
“Federal Mitigation Requirements by BLM and USACE”

Thank you for the opportunity to testify at this field hearing on federal mitigation requirements by the Bureau
of Land Management (BLM) and the U.S. Atmy Corps of Engineers (Corps), and interagency coordination related
to economic development on federal, state, and private lands.

AMA is a non-profit membership organization established in 1939 to represent the mining industry in Alaska.
We are composed of more than 1,800 individuals and companies that come from seven geographically diverse
statewide branches: Anchorage, Denali, Fairbanks, Juneau, Kenai, Ketchikan/Prince of Wales, and Nome. Our
members include individual prospectors, geologists, engineers, vendors, suction dredge miners, smali family
mines, junior mining companies, and major mining companies. AMA works closely with the Federal and State
agencies in Alaska to assure that the resources of Alaska can be developed in an economic and environmentally
manner. We look for and produce gold, silver, platinum, molybdenum, lead, zinc, copper, coal, limestone, sand
and gravel, crushed stone, armor rock, and other materials. These members are engaged in mineral
development critical to the economies of local Alaskan communities, the State of Alaska, the United States of
America, and the world.

To sum up federal policies, in the eyes of Alaska’s miners, I'm sorry to say the word I must choose is
uncertainty.

1 will begin with the BLM. We are seeing multiple policies coming from multiple field offices through multiple
levels of management: land planning, regulatory enforcement, permitting, and otherwise. These policies are
introduced in draft form, to which the mining industry scrambles to digest the multiple volumes of thousands
of pages of new policies governing our operations. Many times these policies do not come to fruition, or are
not finalized, yet are used by the agency as legitimate land management tools.

To be specific, BLM recently reevaluated its implementation of the regulations (43 CFR 3809) in which mineral
activity is permitted and managed. This policy change is essentially new regulation - regulation that does not
add any additional environmental protection - that burdens Alaska’s miners with increasing costs and delays,
especially small placer mining operations. For many vears, placer operations have applied for permits and
been regulated under the Annual Placer Mining Application (APMA) process, managed by three State of Alaska
agencies and BLM. Under the APMA program, placer mining in Alaska has garnered National BLM Reclamation
Awards and no operation has ever drawn from the bonding pool. Despite resounding successes, BLM has
proposed seven hew supplemental documents, a requirement to gather new data, and a possible reclamation
cost estimate to determine the cost of reclaiming an operation holding no past noncompliance issues and a
proven track record of successful reclamation.

In addition to permitting, the agency has also released a number of land management plans as part of an
overarching “landscape-level” planning process. These Resource Management Plans cover very large acreages
of Alaska and often contain management prescriptions that guide policies of the land users in the area outside
of regulation and/or statute. The RMPs contain provisions in which Areas of Critical Environmental Concern,
or ACECs, can be nominated for special management protection, including two we saw recently which proposed
closing over 700,000 acres of BLM land known to be highly mineralized to mineral entry, which we believe is a
violation of the Alaska National Interest Lands Conservation Act (ANILCA). An additional component is a
Rapid Ecological Assessment, or REA, in which BLM seeks to understand existing conditions and any factors
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ALASKA MINERS
that may change a landscape. Frankly, I do not know what a REA does, or AssGCIATION
does not do. But they are just one more piece of what is a puzzle in trying to
understand BLM's land management philosophy, and adds further confusion
when mining on federally-owned land in Alaska.

When National BLM Director Neil Kornze visited Chicken, Alaska, earlier this month (which we profusely thank
Senator Murkowski for helping to arrange), 1 had the opportunity to provide comments to him. 1 told him that [
firmly believe there are good, intelligent, and hard-working staff within the BLM Alaska offices, and that they
genuinely care about Alaskans in all sectors. I must commend them, before this committee today, for their
outreach to AMA to foster a good working relationship and ensure two-way communication. 1 urged Director
Kornze to provide the State Office with the resources and leeway it needs to continue what has been many
vears of successful mining operations that maintain the livelihood of hundreds of Alaskan families while still
meeting the BLM mission to manage Alaska’s federal lands for all users. Policies from BLM need to be
reasonable and reflect the reality of Alaska's environment. Agency staff here on the ground are well-equipped
to manage the land and enhance the industry simultaneously, if they are given the freedom to do so.

In terms of wetlands mitigation, Alaska’s miners certainly have struggles with the U.S. Army Corps of
Engineers’ jurisdiction over the Clean Water Act Section 404 wetlands regulation. The reality is, a vast acreage
of Alaska is wetlands, so developing nearly anywhere in the State will require a project to obtain some level of
USACOE permitting. One thing that can be said at this time, is “kudos” to the agency for its recent internal
review of how wetlands jurisdiction and regulation are conducted in Alaska, and how the 1994 Alaska Wetlands
Initiative is being reevaluated as a tool for the agency to manage projects. The Alaska Division of USACOE has
committed to reviewing whether its entire suite of tools is being utilized to regulate economic development in
Alaska’s wetlands. These words have been put into action, proven with the recently released General Permit for
Placer Mining. The General Permit went through multiple stages of public involvement, revision, and
adaptation to ensure it accomplishes the objectives of the Department while allowing for practical placer
mining regulation. We commend this agency for its outreach to AMA as well, and are hopeful this approach
can be extended for other types of resource development activity as well.

I'm hopeful that I haven’t exceeded my time allotment today in attempting to summarize federal policies
affecting Alaska’s miners. We at AMA thank you for the opportunity to testify before this committee today.
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The CHAIRMAN. Thank you, Deantha.
Joe, welcome.

STATEMENT OF JOSEPH NUKAPIGAK, VICE PRESIDENT,
KUUKPIK CORPORATION

Mr. NUKAPIGAK. Thank you.

Thank you, Senator Murkowski and Senator Sullivan and the
Committees for allowing me the opportunity to provide testimony
on Federal mitigation requirements. I hope to add local content and
offer some suggestions for the committees to consider.

Kuukpik Corporation is the Alaska Native Land Settlement Act
Village Corporation for Nuigsut, which is an almost entirely Native
community on the North Slope of Alaska. Approximately 90 percent
of our residents of Nuiqsut are shareholders in Kuukpik Corpora-
tion or are married to Kuukpik Corporation shareholders or de-
scendants of Kuukpik shareholders.

Kuukpik is one of the largest private landowners in the National
Petroleum Reserve-Alaska, having received title to approximately
74,000 acres of ANCSA lands surface estate. The balance of
Kuukpik’s lands, totaling about 69,000 acres, are just east of the
NPR-A in and around the Colville River Delta.

Nuiqgsut is the community most affected by oil development on
the North Slope to date. Alpine is only eight miles away from the
village and can be seen from the village, day and night. Nuigsut
is a traditionally Inupiat community where over 70 percent of
households get more than half their food from subsistence hunting.

The oil industry has been active on the eastern side of Nuiqsut’s
traditional subsistence lands at Prudhoe Bay and Kuparuk for over
50 years, but construction of the Alpine field in 1998 put the oil
field and Nuiqgsut in close daily contact. Three new satellite oil
fields have been built around Nuigsut since Alpine and at least two
more are planned. Impacts to subsistence activities and resources
are continuing and persistent issues.

Our challenge as a community and a corporation was to realize
the economic benefit of ANCSA land ownership through oil devel-
opment, while protecting our Native culture. Our leadership has
consistently worked to protect subsistence and our natural sur-
roundings.

As oil development occupied more and more subsistence lands to
the east and north, Kuukpik decided that better access to subsist-
ence land to the west was the one part of dealing with oil develop-
ment impact, while the other part was better access to jobs and
training at Alpine oil field.

Our solution was to build a Spur road from the village to the in-
dustrial CD-5 road. The road has three purposes. One is to open
up more area for subsistence to the west. Two is to allow Nuiqsut
residents and shareholders to drive to training and employment op-
portunities at home. Three expanded health, life, and safety op-
tions.

Projects such as the Spur Road are a key part of ANCSA’s pur-
pose, to protect Native land and culture while promoting economic
development of Native land, jobs, and training for Alaska Natives.
Yet the Federal permitting process has created substantial barriers
to the project.
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The Permit Process. In January 2013, Kuukpik submitted an ap-
plication to the U.S. Army Corps of Engineers. The proposed road
was 5.8 miles long and called for placing gravel on 51 acres of our
land that we own. Over several months Kuukpik submitted infor-
mation to improve our application. In August 2013, the EPA com-
mented on our application. Like many 404 applicants, they sent
Kuukpik a letter stating that they reserved the right to elevate our
ANCSA project if their concerns are not addressed, or could not be
addressed.

Specifically, the EPA argued that mitigation for Kuukpik’s 51-
acre road required that we set aside an additional 294.2 acres in
permanent conservation status. Under the EPA calculation, the 51-
acre footprint of our community road would actually impact a min-
imum of 343.2 acres of Kuukpik-owned property. The proposed
mitigation acreage would be almost six times the actual footprint.

Kuukpik continued to meet with the Corps of Engineers and the
EPA throughout the fall of 2013. We repeatedly argued that the
size of parcel needed as an offset for the project was smaller than
required by the EPA and that the purpose of the road is an exten-
sion of our right as a landowner under ANCSA and served to miti-
gate oil development impacts.

Our negotiations lead Kuukpik to the conclusion that despite the
inherent conflict between ANCSA and the Clean Water Act, we
needed the 404 permit. We eventually agreed to set aside a 127-
acre parcel in the area known as Fish Creek, so that the Spur
Road’s 51-acre footprint impacts 178 acres of Kuukpik land. The
mitigation acreage is more than twice as much as the actual foot-
print even though the mitigation acreage is made up of higher
value wetland than those occupied by the project footprint.

Kuukpik is still in the process of finalizing the easement. One of
the many byzantine requirements of the Clean Water Act is that
a qualified third-party entity hold the easement, and that an enti-
tlement be set up to fund future costs of managing that easement.

We are in the process of identifying a qualified and willing third-
party that can harmonize our need to continue our lifestyle with
the demands of the Clean Water Act.

Kuukpik supports continuing to use all the mitigation-related
tools available under the existing rule, including wetland mitiga-
tion banks, in-lieu fee programs and permittee responsible mitiga-
tion; however, Kuukpik also supports expansion of the options
available to Alaska Native Corporations including recent legislation
introduced by our Congressman calling for preservation leasing for
tribal organizations, including Alaska Native Corporations. That
legislation could more closely tie mitigation acreage to the actual
life of project-related impacts.

Finally, we think that Alaska Native Corporations should be ex-
empt from Clean Water Act requirements where the applicant is an
i’&lagka Native Corporation and the project is on Alaska Native
and.

BLM Region Mitigation Strategy. The Department of the Interior
has now stepped into the compensatory mitigation equation. BLM
negotiated an $8 million mitigation payment to offset impacts cre-
ated by GMT1. Decisions regarding the disposition of the funds
should be made by the NPR-A Working Group.
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The NPR-A Working Group was created as part of the Inte-
grated Activity Plan for the NPR-A. The purpose of the Working
Group is to guide the Federal Government’s decision making proc-
ess within the NPR-A. The group has broad representation includ-
ing tribal, local government, and corporate groups. It makes perfect
sense to allow that group to determine the use of the funds.

Second, we recommend that funding community mitigation be
the highest priority for the funds.

We will continue to work with our families and our neighbors in-
cluding the City of Nuigsut, Native Village of Nuiqsut, and the
BLM on plans for utilizing the funds.

Thank you for your time.

[The prepared statement of Mr. Nukapigak follows:]
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KUUKPIK

corporation

Incorporated April 19,1973

STATEMENT OF JOSEPH NUKAPIGAK
VICE PRESIDENT
KUUKPIK CORPORATION

COMMITTEE ON ENERGY AND NATURAL RESOURCES
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
SUBCOMMITTEE ON FISHERIES, WATER, AND WILDLIFE
UNITED STATES SENATE
AUGUST 17, 2015

Thank you Senator Murkowski and Senator Sullivan and the Committees for
allowing me the opportunity to provide testimony on federal mitigation
requirements. | hope to add local content and offer some suggestions for
the Committees to consider.

Introduction

Kuukpik Corporation is the ANCSA village corporation for Nuigsut, which is
an almost entirely Native community on the North Slope of Alaska.
Approximately 90 percent of the residents of Nuigsut are shareholders in
Kuukpik Corporation, are married to Kuukpik shareholders, or are
descendants of Kuukpik shareholders.

Kuukpik is one of the largest private landowners in the National Petroleum
Reserve-Alaska, having received title to approximately 74,000 acres of
ANCSA surface estate. The balance of Kuukpik’s lands, totaling about
69,000 acres are just east of the NPR-A in and around the Colville River
Delta.

Nuigsut is the community most affected by oil development on the North

Slope to date. Alpine is only 8 miles from the village and can be seen from
the village, night and day.

2230 2™ Ave., Nuigsut, AK 99789



35

Joseph Nukapigak Hearing Statement Page 2 0of 4
Senate Committee on Energy and Natural Resources

Increasing Impacts and the Nuigsut Spur Road Project

Nuigsut is a traditional Inupiat community where over 70 percent of
households get more than half their food from subsistence.

The oil industry has been active on the eastern side of Nuigsut’s traditional
subsistence lands at Prudhoe Bay and Kuparuk for over 50 years, but
construction of the Alpine field in 1998 put the oil fields and Nuigsut in
close daily contact. Three new satellite oil fields have been built around
Nuiqgsut since Alpine and at least two more are planned. Impacts to
subsistence activities and resources are a continuing and persistent issue.

Our challenge as a community and a Corporation was to realize the
economic benefits of ANCSA land ownership through oil development,
while protecting our Native culture. Our leadership has consistently worked
to protect subsistence and our natural surroundings.

As oil development occupied more and more subsistence lands to the east
and north, Kuukpik decided that better access to subsistence lands to the
west was one part of dealing with oil development impacts, while the other
part was better access to jobs and training at Alpine.

Our solution was to build a Spur road from the village to the industrial, CD-
5 road.

The road had two purpose: (1) to open up more areas for subsistence to
the west; and (2) to allow Nuigsut residents and shareholders to drive to
training and employment opportunities at Alpine.

Projects such as the Spur Road are a key part of ANCSA’s purpose: to
protect Native lands and culture while promoting economic development
of Native lands and jobs and training for Alaska Natives. Yet the federal
permitting process has created substantial barriers to the project.

The Permit Process

In January of 2013 Kuukpik submitted an application to the U.S. Army Corp
of Engineers. The proposed road was 5.8-mile long road and called for
piacing gravel on 51 acres of land that we own. Over several months
Kuukpik submitted information to improve our application. In August of
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2013 the EPA commented on our application. Like many 404 applicants
they sent Kuukpik a letter stating that they reserved the right to elevate our
ANCSA project if their concerns could not be addressed.

Specifically the EPA argued that mitigation for Kuukpik’s 51-acre road
required that we set aside an additional 292.2 acres in permanent
conservation status. Under the EPA’s calculation, the 51 acre footprint of
our community road would actually impact a minimum of 343.2 acres of
Kuukpik owned property. The proposed mitigation acreage would be
almost six times the actual footprint.

Kuukpik continued to meet with the Corps of Engineers and the EPA
throughout the fall of 2013. We repeatedly argued that the size of parcel
needed as an offset for the project was smaller than required by the EPA
and that the purposes of the road were an extension of our right as a
landowner under ANCSA and served to mitigate oil development impacts.

Our negotiations lead Kuukpik to the conclusion that despite the inherent
conflict between ANCSA and the Clean Water Act we needed the 404
permit. We eventually agreed to set aside a 127-acre parcel in the area
known as Fish Creek, so the Spur Road’s 51-acre footprint impacts 178
acres of Kuukpik land. The mitigation acreage is more than twice as much
as the actual footprint.

Kuukpik is still in the process of finalizing the easement. One of the many
byzantine requirements of the Clean Water Act is that a qualified third-
party entity hold the easement and that an endowment be set up to fund
future costs of managing that easement.

We are in the process of identifying a qualified and willing third party that
can harmonize our need to continue our lifestyle with the demands of the
Clean Water Act.

The Future

Kuukpik supports continuing to use all the mitigation-related tools available
under the existing rule, including wetland mitigation banks, in-lieu fee
programs and permittee responsible mitigation.
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However, Kuukpik also supports expansion of the options available to
Alaska Native Corporations including the recent legislation introduced by
our Congressman calling for preservation leasing for tribal organizations
including ANC’s. That legislation would more closely tie mitigation acreage
to the actual life of project-related impacts.

Finally we think that ANC’s should be exempted from Clean Water Act
requirements where the applicant is an Alaska Native Corporation and the
project is on ANC land.

BLM Region Mitigation Strategy

DOI has now stepped into the compensatory mitigation equation. BLM
negotiated an $8 million dollar mitigation payment to offset impacts
created by GMT1. Decisions regarding the disposition of the funds should
be made by the NPR-A Working Group. The NPR-A Working Group was
created as part of the integrated Activity Plan for the NPR-A. The purpose
of the Working Group is to guide the federal government’s decision-making
process within the NPR-A. The group has broad representation including
tribal, local government and corporate groups. It is the actual
representatives of the impacts communities. It makes perfect sense to
allow that group to determine the use of the funds. Second, we
recommend that funding community mitigation be the highest priority for
the funds.

We will continue to work with our families and neighbors including the City
of Nuigsut and the Native Village of Nuigsut and the BLM on plans for
utilizing the funds.

Thank you for your time.
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The CHAIRMAN. Thank you, and thank you for representing
Kuukpik.
Ms. Clark, welcome.

STATEMENT OF THERESA CLARK, VICE PRESIDENT OF LANDS
AND SHAREHOLDER SERVICE, OLGOONIK CORPORATION

Ms. CLARK. Good afternoon. My name is Theresa Clark. I am the
Vice President of Lands and Shareholder Services for Olgoonik Cor-
poration.

Thank you, Senator Murkowski and Senator Sullivan and mem-
bers of the Committees for providing Olgoonik the opportunity to
testify today. I thank you for conducting this public hearing here
in Alaska on this very important issue of Federal wetlands, Federal
mitigation requirements, and the proposed legislation to address
wetlands mitigation.

Olgoonik Corporation is the ANCSA village corporation for Wain-
wright. Olgoonik privately owns 175,000 acres of surface estate, all
of which are within the NPRA, so we are one of the closest commu-
nities to offshore development in the Chukchi Sea. Offshore explo-
ration, development, and production will require onshore-based
support services which we are planning to deliver.

We received our full entitlement to our ANCSA lands. It took
BLM over 20 years to patent our lands to us. The Clean Water Act
was amended to address wetlands mitigation just as we were re-
ceiving the balance of our full entitlement, which subjected our
lands to new and additional Federal requirements.

Wainwright residents and Olgoonik Corporation will be highly
impacted by oil exploration and industry development in both a
positive and negative manner. We are trying to minimize the ad-
verse impacts that development brings to our community, espe-
cially those affecting our subsistence way of life. The positive im-
pacts will be business and job opportunities, and a financial future
for generations.

To minimize impacts and to capture benefits we are planning
and developing Olgoonik lands on the outskirts of Wainwright.
This will make development of Olgoonik lands subject to wetlands
mitigation rules.

We have our own land management plan to develop lands and
protect certain sensitive areas. Our strategy is to keep development
of our lands to a minimum by compacting the development into a
reasonably small footprint.

We are currently in the process of purchasing lands formally uti-
lized by the Air Force as the Early Defense Warning System, DEW
lines. With your introduction of an amendment to the 2015 NDAA
and its passage, Senator Murkowski, thank you, we are now in the
process of purchasing those lands. This property is within our
ANCSA lands. Our plans for this property is to build infrastructure
upon the plans already existing to provide essential support to oil
and gas industries. This will further minimize development on wet-
lands within our ANCSA lands.

Full mitigation to protect wetlands is good and needed. We recog-
nize that fact. We are also mindful that this impacts our ANCSA
lands or purchased lands, the DEW line.
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For example, there is a social deed in our community to build
new homes. We are subdividing lands for that purpose. Roads will
be needed for access. To build roads, we’ll have to comply with the
Federal regulations. This will drive up the price of development as
the current method we are leaning toward is paying an in-lieu fee.

The current wetlands inventory data for Alaska’s North Slope is
limited and out-of-date. The Arctic Coastal Plain is comprised of
approximately 80 percent wetlands. This was determined by the
State of Alaska in 1994. This places the burden of more detailed
delineation of our lands on us as a developer. Currently the aver-
age cost per acre to develop is approximately $12,000 per acre.

Using this data, a majority, if not all, of our land is considered
wetlands. The in-lieu fee program is not available or able to pre-
sell additional credits at this time. Permittee responsibility is chal-
lenging in that we are required to triple the size of the impacted
area when one adds together the project with a conservation ease-
ment.

We are certainly watching for and hoping that the Arctic Slope
Regional Corporation’s bank will be certified. In short, we feel that
having multiple mitigation options is important from a permitting
standpoint but also a financial standpoint.

Finally, we do not desire to lock up any of our lands in per-
petuity to mitigate as we cannot predict the future. Decisions made
today in regards to our lands may not be applicable 20 years down
the road. As time passes, corporate leaders change, additional de-
velopment will be needed to take place, and we need to keep the
options open for our future generations to determine.

Therefore, with these purposes in mind, we support the proposed
legislation to one, provide ANCs exemption from the Clean Water
Act requirements where an applicant in an ANC and the proposed
projects are on ANC lands. And two, to have the ability to enter
into a preservation easement as a mitigation option.

I thank you for the opportunity to be heard, Senator Murkowski
and Senator Sullivan and members of the Committees. I request
your support on this proposed legislation.

[The prepared statement of Ms. Clark follows:]



Corporation

STATEMENT OF THERESA CLARK, VICE PRESIDENT OF LANDS ANB SHAREHOLSER SERVICE
OLGOONIK CORPORATION

SUBCOMMITTEE ON FISHERIES, WATER, AND WILDLIFE
COMMITTEE ON ENVIRONMENT AND PLBLIC WORKS
AND
COMMITTEE ON ENERGY AND NATURAL RESOURCES
UNITED STATES SENATE
AUGUST 17, 2018

Good afternoon, my name:is Theresa Clirk. | am Vice President of Labids and Shareholder
Services for Olgoonik Corporaticn, Thank your Senator Murkowskl, Sepator Sullivan and
membersofthe Committees for providing Olgoonik the ‘oppartunity to testify taday, | tﬁank
you forconducting thxs pubhc.hearmg here in Alaska on the very important issue of faderal
mitigation requitements and praposed legistation to address this issue,

tntroduction.

Oigoonik Corporation is the ANCSA village corporation for Wainwright Alaska. "Olgoanik
prwately owns 175, *300 acres of surface es%aief altof wbzch are within the Natlonal Petmlenm
Resarve 5f Alaska [NPRAL. Avast majority of the subsurface estate Is owned by the. regional

corporation Arctic Siage Regional Corporation. Approximately 12,000 acres subsurfare estate
reriraing in United States ownership which could bie subject 10 leasing.

We are one of the closest cotamunities to offéhore development in the Chukchi Sea. Offshore
exploration, development and prodiuctionwill requise onshore based support servicgs which
we are planaing for.

We have received our full entitlement to bur ANCSA lands, It took BULM over twenty years to
patentour landsto us, Clean Water Act was amentded 1o address wetland mitlgation just aswe

were recelving the balance of our full entitlement subjecting otr lands to néw and additional
fedeial cequ:rements

impacts to Wainwright

Waittwright residents and Olgocnik Corporation will be highly impacted by o exploration and
industry-development In both 2 positive and negatlve manner: We are'trying to minimize the
adverse impacts that development brings'to our community; the biggest affect baing to our
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;subsistence way of ife. The positive itpacts will be business and ;ab op;:srmmt;es anda
financial futurg for generations.

To-minimize impacts angd to captire the benefits we are planning énd deveioping Glgoonik
lands on the outskirts of Walhwright. This will ake dévelopment of Olgoanikfands subject to
wetland mitigation rules.

We have pur owna fand, management plah to develop-areasand protect certain sensitive areas.
‘Qur strategy is to keep development of out fands to s minimuin by compacting the
devslopment iito a reasonably simall fontprink.

Wae are-currently in the process of purchasing fands formally utilizad by the'United States Air-
Force as Defense Early. Wammg system, With your intraduction ofan amendment tothe 2005
National Defense Authorizdtion Act @nd passage, Sénator Murkowski {Tharik you again}, we.are’
now invthe process of purchasing these lands. This progerty s within our ANCSA lands. Our
plan for this property is to build infrastructure upon the pads.already existing to provide.
industiy supportto off and gas Industries. This will further minimize development on wetishds
on our ANCSA land. ’

Full mitigation 16 protect wetlandsis good and neaded; we mindful of that fact and need.. We-
are also mindful that the impacts we are talking abiout are sither on ANCSA land ot purchased
lands. Regardiess fnitigation requiréments will impact dur plans for developimedit.. For
example, therels a need for our community to build new hamés ay Wainwright-expands. We
afe subdividing fands for that purpose. Roads will be nesded for acceés. Weé will have o
comply federal repulations;to address wetiand mitigation in building roads on our enbﬂed’ tands
1o address this social need. This will drive up the-price of deveioping our fand forthis mm:h
neédad community needasthe current method we leaning fowards usidg i paving an in-leu.
fes.

Permitting

The.current national wetlands lands inventory data for Alaska's North Slopa Is limited and out
‘of date. The arctic coastal plain is comprised of approximately 80% wetlands {Hall, Frayer,-and
Wilen; State. of Alaska Wetlends, 1994), This. placas the burden of more detailed delineation of

our land on us as 8 developer. -Currently, the: average cost per acre to develop Js approximataly
12000,

Usmg this data, a-majority, if notsil-of our tand #s considered wetland.. The in-fied fe¢ program
is'Aot able to pre—seﬁ additional cradits at this tine; and permittae; xes;mnssbie is challenging in
that we ace réquired 10 tripte the size of the “Impacted” area when one adds together the
project with a conservation-paserent, ‘Wa are certainly watching arid haping that the. Arctic:
Slope Regional Corporaﬁon s hank wili be certiﬁed I shiort wa feel that having muitiple
mitigation aptions is important froma parmstﬂng s'ané;mmt but also a financis! standpoint.
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Looking Forward

Finally, we do not desire to lack up any of our lands in perpetulty in wetlznd mitigation aswe.
cannit predict: future, Decisions made tn current time Jn regards to our lands may not be
applicable twenty years down the road-and as time changes, corporate leaders change;
developmeant growth will need to {ake-place, we nesd to keep those options open for our,
future generations to déterming.

Therefore, with these purposes i nirid, e support the proposed iegzsiahan that provide ANCs
exemption from Clean Water Act: requirements where the:applicant is an ANC and proposed
projects are on AN tands and’ have the ability to enter Into 2 preservation lease as an option’
for mitigation,

1 thank you for the opportunity to be heard by yourselves, Senator Murkowski aas Senstor
Sullivar, committee members and request your support of theproposed tegistation,
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The CHAIRMAN. Thank you, Theresa.
And finally we will wrap up with Mr. Phil Shephard, welcome to
the Committees.

STATEMENT OF PHIL SHEPHARD, EXECUTIVE DIRECTOR,
GREAT LAND TRUST

Mr. SHEPHARD. Thank you.

Thank you, Senator Murkowski and Senator Sullivan.

My name is Phil Shephard. I'm the Executive Director of Great
Land Trust. We’re a private, non-profit land trust that operates
here in Alaska. We're based in Alaska. We have an all-Alaskan
board.

We were founded in 1995, so 20 years ago. We work with willing
landowners, agencies, communities, local governments and other
partners to conserve south central Alaska’s special lands and wa-
terways. We have our service area, the area that we work is in
south central, so from Denali, down to Kodiak, Prince William
Sound. Primarily we’ve worked in Anchorage and Mat-Su, and we
were asked in 1998 by the municipality of Anchorage, the State of
Alaska, and various regulatory agencies to consider starting an in-
lieu fee program in Anchorage.

So there’s been discussion today about different mitigation op-
tions. We happen to operate one that’s called an in-lieu fee pro-
gram. There are other options.

But so what I'm going to talk about today is this public/private
partnership that we happen to run as a land trust to do some of
the mitigation. I'm not going to weigh in on why mitigation hap-
pens because that’s not our purview. We don’t do advocacy work.
What we do is the mitigation after the fact.

So when the Army Corps has made the decision that okay, here’s
a permit, you can’t fill this wetland, then that permittee, whether
it’s a private developer or an agency, it’'s DOT or some agency
that’s filling a wetland, they decide that the mitigation is formed
and the mitigation options and the fee. Then that payment is made
to us, and we aggregate those funds and then we turn around and
we purchase those purchase properties to permanently protect
those wetlands.

What we have to do in order to do that, in order to operate this
is in the fee program, is we spend a great deal of time using the
current data on wetlands in Anchorage and the Mat-Su to know,
okay, well where are the best wetlands to mitigate? And so what
we’ve done to date is partner with dozens of private landowners
and agencies. We've created seven new parks, we've built a number
of trails, we've conserved about 45 miles of salmon habitat here in
Upper Kuukpik arm, we’ve provided six access points to public
lands, and we’ve worked in eight different estuaries.

One of the things that we've focused on is if there’s a wetland
and it’s privately owned and if we only work with willing land-
owners and the landowners that have these wetlands, and for
whatever reason they decided they, you know, they don’t want
them anymore, we purchase those and then oftentimes they are ad-
jacent to say, a state game refuge or a state park, and then we add
those to the park. And then that way that property provides access
to these public lands.
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So we are blessed with a lot of public lands in Alaska. In some
cases, especially around Anchorage, access is very limited. Actually
right near here we just purchased property near Machetanz Ele-
mentary School and added it to Palmer Hayflats State Game Ref-
uge and are building a boardwalk for the kids at Machetanz who
are helping us. That’s an example of a project, a type of project,
that we do.

When we try to figure out where to do the mitigation we spend,
I already said, a great deal of time with maps and GIS to figure
out the best possible mitigation to do. We work closely with the
boroughs, the municipal governments, state agencies, to find the
best property. When we get frequent feedback from these agencies
and resident experts that choose these properties were really
proud of all of the projects we’ve done.

One of our—several of our main partners have been Native Cor-
porations. We've got—we’ve conserved almost 7,000 acres of Native
Corporation lands in Upper Turnagain Arm that were mitigation
from various projects around Anchorage.

Obviously there’s way more impacts to wetlands around Anchor-
age and the Mat-Su just because there’s more people here. And so
I can’t speak to the North Slope and these areas in the interior.
We only operate or are in the fee program in Mat-Su and Anchor-
age.

In closing, I'd like to thank the Senators, both Senators Mur-
kowski and Sullivan, for coming here and having this hearing. I'm
sure everyone appreciates the ability to understand this issue more
fully. I would just like to close with we’re a, you know, small, pri-
vate nonprofit in a partnership between a private nonprofit and
these Federal agencies and the public I think has resulted in some
really sound, high quality mitigation that has been for the good
citizens of this area.

[The prepared statement of Mr. Shephard follows:]
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Senate Committee on Environment and Public Werks subcommittee on
Fisheries, Water and Wildlife: Great Land Trust Field Hearing Testimony
August 17, 2015

| INTRODUCTION TO GREAT LAND TRUST

Great Land Trust was founded in 1995 by Alaskans to work with willing
landowners, agencies, communities, local governments, and other partners to
conserve Southcentral Alaska’s special lands and waterways. GLT is a private,
nonpartisan non-profit organization dedicated to conserving lands and waters
essential to the quality of life and the economic health of our communities. GLT
seeks to conserve wetlands, salmon habitat, farmlands, and places of cultural,
historical and recreational value. GLT works throughout Southcentral Alaska with
a focus on the Municipality of Anchorage, the Mat-Su Borough, Prince William
Sound and Kodiak.

GLT has played a critical role in wetland mitigation and economic development
projects in Alaska since 1998.

RECOGNIZING A NEED FOR COMPENSATORY MITIGATION

The Municipality of Anchorage recognized the need for mitigation following a
report in 1993 that concluded that between 1950 and 1990, approximately 10,000
acres of wetlands in the Anchorage Bowl had been filled or aitered (Anchorage
Wetlands Management Plan, April 8, 2013). There was a need to conserve
wetlands to maintain wetland functions critical to the health of the community.
Cumulative impacts to wetlands had resuited in:

¢ A reduction in anadromous fish populations
* Impaired water quality
¢ Anincrease in flood hazards

GREAT LAND TRUST’S ROLE IN COMPENSATORY MITIGATION
In 1998, GL.T signed an agreement with the Alaska District of the U.S. Army

Corps of Engineers to establish an In Lieu Fee compensatory mitigation program.
This program allows GLT to accept funds from permittees to purchase high-value

| wetlands from willing landowners to compensate for the loss of other developed

wetlands. GLT plays no role in the Corps” decision to approve or deny a
development permit, or in decisions regarding the type of mitigation necessary. In
2011, Great Land Trust updated its agreement with the Corps as required by the
Corps’ 2008 Mitigation Rule. GLT’s agreement with the Corps allows permittees
a streamlined way to fulfill their mitigation requirements that benefits the
communities within the Municipality of Anchorage and the Mat-Su Borough,
where we operate our program.

GLT provides economic opportunities for wetland landowners. As an example,
GLT’s wetland mitigation program has enabled Alaska Native corporations to

Lonserving lands and waterways essentiol to the quakity of fife and economic Realth of Southcentral Alaske,
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capitalize on corporation-owned wetlands. GLT uses mitigation dollars to purchase conservation
easements on high-value. corporation-owned wetlands, keeping the land in native ownership and
available to shareholders for subsistence use. To date, GLT has conserved over 7,000 acres of
lands owned by Alaska Native corporations.

GREAT LAND TRUST’S APPROACH TO COMPENSATORY MITIGATION

To select wetland projects, GLT gathers data including wetland type and function, fish and
wildlife habitat, land status, and threat of conversion, and then maps priority areas. Working with
local, state, and federal agency staff, regional biologists and GIS professionals, GLT ranked
nearly 100,000 land parcels for wetland conservation within the Municipality of Anchorage and
over 105,000 parcels in the Mat-Su Borough.

Once GLT has identified a parcel using the methods described above, it works with the Corps to
evaluate whether it is the right fit for the compensatory mitigation program. The Corps enlists the
assistance of its Interagency Review Team (IRT), a group of agency experts assembled by the
Corps to evaluate compensatory mitigation projects. The IRT gives feedback to GLT and
provides the Corps with expert opinion as part of its decision-making.

PROPERTIES CONSERVED THROUGH THE PROGRAM

GLT’s work under this program has resulted in the protection of over 8,000 acres of wetlands to
date, including wetlands visited by thousands of residents, school groups and tourists every year
at sites such as Fish Creek Estuary in downtown Anchorage, Bowman Elementary School, and
Campbell Creek Estuary. Through this program GLT has provided our community:

45 miles of conserved salmon stream habitat
5 public trails and boardwalks

6 new access points to public lands

8 conserved estuaries

7 city parks
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The CHAIRMAN. Thank you.

Thank you, Mr. Shephard, and thank you to each of you for not
only your testimony here this afternoon but the work that you do
within your respective communities, your region, and the state.

I think if I have heard a common theme here it is the uncer-
tainty that comes about with any level of requested development
whether it is housing, as you were talking about in Wainwright,
Ms. Clark, or whether it is mining activities out in the Fortymile
region. When you do not have clear and consistent policies, it is dif-
ficult to make that business judgment decision as to how to move
forward.

I have to say to friends here at home I feel like I have to apolo-
gize sometimes for the alphabet soup. I was listening to Mr. Fogels
and Ms. Crockett. We have APMAs, we have ACECs, we have
RMPs, we have REAs, and that’s just in the little BLM area. It
kind of boggles your mind. Unfortunately it just seems like that
this is the acronym of the day, what is coming next? I don’t know
and I am not sure that our regulators know, and it adds to the con-
fusion and complexity of what we are dealing with.

I am concerned as we look at the impact to our opportunities to
develop. Mr. Fogels, you mentioned some of the big ticket items
that we think about whether it is the ability for Donlin Gold to
bring affordable energy to a project out there being limited by an
ACEC; whether it is our Trans-Alaska Pipeline; whether it is fur-
ther build out and repair of our Dalton Highway after the washout;
whether it is what we are trying to accomplish in GMT1 and recog-
nizing that we are still trying to get things moving within the
NPRA. It really causes you to wonder how we have had the level
of progress that we have had to date.

Let me ask, specifically, about these areas of critical environ-
mental concern, these ACECs. In 1986, my understanding is we
had 16 across the state and it encompassed about 2.7 million acres.
Now, well in 2014, we had 52 ACECs overlaid across the state ac-
counting for approximately 8.7 million acres of additional manage-
ment. I do not go anywhere without my map of things that rile me
up. Where is my rile me up map? [Laughter.]

I got so riled up that I put it in another file. Where is my colored
maps? Those, you have them.

For those who do not have the areas of withdrawals of Alaskan
lands, it is not just things like ACECs and the withdrawals within
each of our public lands. It is what we also see withdrawn off of
our coastline, with critical habitat designations. At the end of the
day, Senator Sullivan has seen this chart through videos, but it is
a colored patchwork that just, kind of, reinforces the situation that
we are in and trying to access what we are dealing with here in
this state. We are seeing this growth in ACECs. We are seeing this
growth, this expansion, if you will.

I am going to ask you, Mr. Fogels. You have been with the De-
partment of Natural Resources for some time. Are these regulatory
measures increasing the health and the welfare to Alaskans? Is it
helping us in terms of management? Are we gaining any benefit by
these additional designations?
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Mr. FOGELS. Senator Murkowski, I think, in my professional
opinion, these most recent proposals that we have seen do not add
to the health and welfare of the Alaskan people.

We, I should say that these are all, the ones out in the Eastern
Interior Management Plan that totals up about 713,000 acres. And
then there’s another large one that we’re watching. We’re very con-
cerned about the Donnelly project with many hundreds of thou-
sands of acres. Those are all still in draft. I know those have been
finalized. All of those plans are still in their planning process. So
we're strongly commenting on these, on all of these ACECs, and we
do not believe they’re warranted. They’re way too big. They don’t
have the justification.

In addition, we believe that the BLM already has the ability to
manage those resources properly with their existing tools. They
don’t need to create these Areas of Critical Environmental Concern.
I think it’'s——

The CHAIRMAN. Let me interrupt and ask you, though, even if it
has not been finalized, what is the impact of this proposed designa-
tion? What does that do to any potential development?

Mr. FoGELS. Well, Senator, that’s a good question. That’s one
that we see in a number of different venues in Alaska when an
agency typically is studying something, let’s say, for wilderness,
then they’re apt to treat it and manage it like a wilderness while
they’re studying it. So, while we do not have direct experience with
that in these instances, I would imagine that’s a significant concern
on these Areas of Critical Environmental Concern.

The BLM is doing a good job with their planning process. I've got
high hopes that reason will prevail and the public will comment on
these things. Until that happens, I don’t know.

The CHAIRMAN. But until such time as there is a final designa-
tion, it is managed as de facto withdrawal effectively?

Mr. FoGeLs. Well, Senator, I think you might, I think in your
next panel you might have BLM folks. You might ask them about
that.

It’s important to note that wherever these ACECs are proposed
now, as we understand it, there are already withdrawals under
those ACECs. And that’s one of the things that concerns us is that
those existing withdrawals, many of those, were put in place for a
purpose that is no longer valid. And so with the layering of the
ACEC on top of that, we argue that that’s essentially repurposing
that original withdrawal that underlies it.

That would be contrary to provisions in ANILCA which prohibits
the designation, the withdrawal of more than 5,000 acres without
Congressional approval.

The CHAIRMAN. Let me ask you, Ms. Crockett. Representing the
miners in the Fortymile area and Mosquito Flats, Fortymile is the
area where over 700, what did you say? Seven hundred and ?

Ms. CROCKETT. Eighteen.

The CHAIRMAN. Eighteen thousand acres will be put under this
designation. Even though it has not been finalized, what impact is
that having on a small placer miner out there?

When was the last time we saw a new mine permitted out there
in the Fortymile region or really anywhere in the state?
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Ms. CROCKETT. Senator Murkowski, that’s an interesting ques-
tion. I actually don’t know the answer to when the last time a plac-
er mine was permitted in the Fortymile Mining District.

The CHAIRMAN. But it has been long enough that you cannot re-
member. [Laughter.]

Ms. CROCKETT. I should be a little fair admitting I've only been
there for three years. So I will research that and get back to you.

The CHAIRMAN. OKkay.

Ms. CROCKETT. Maybe the BLM folks have an answer to that; I
have not had one brought to my attention in the last three years.
So I will find that out.

Ms. CROCKETT. You also asked me about the impact, and I think
it has made a lot of them very scared.

And looking in terms of how did we get here? If you talked about
the number of ACECs that are in place or proposed now, how many
more there are. The number is certainly alarming, but I think
what’s more alarming for me is learning about the ACEC nomina-
tion process and how exactly it works.

So the two that are within the Fortymile region in one meeting
with BLM, it was explained there were individuals that nominated
these, that proposed these ACECs. So any member of the public
can nominate for an ACEC. And when they were put into the East-
ern Interior Resource Management Plan there was an ACEC nomi-
nation process so that individuals could then forward that gen-
erally had hunting and fishing interests, and foreclose that as
needed caribou habitat or moose having habitat, etcetera.

When the proposal came out with public comment there was no
information whatsoever about the mineral potential of the area. It
was a lot of information about ecological aspects and wildlife as-
pects. We brought that to their attention and they said, bring it to
us. So we did. We said, okay, we’'d like to provide you with some
information. Here is a known, very large deposit here in a number
of areas where placer mining activity could really increase and di-
versify and strengthen. And that was generally not available to the
general public that may have been interested in commenting on
this.

So I think that process of how they’re brought to the public,
those of us that are trying to just understand this better, and infor-
mation they don’t include, is more alarming to me than anything.
And I hope that kind of answers your question.

The CHAIRMAN. Well, it does.

I know that Senator Sullivan will go to the issue of specific au-
thorization under the law, and I think what we would question is
whether or not much of this can move forward without congres-
sional authority under the parameters of ANILCA.

Ms. CROCKETT. Yes, absolutely.

And the proposals, as they stand now, do designate closure to
mineral entries. So no mining activity would occur if these become
effective.

The CHAIRMAN. Again, contrary to ANILCA.

Ms. CROCKETT. Yes.

The CHAIRMAN. Senator Sullivan?

Senator SULLIVAN. Thank you, Madam Chair.

Mr. Fogels, I wanted to follow-up on a couple questions.
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You talk about OPMP. I agree with you, the state has done a
good job of coordinating on large projects. There was an Executive
Order by the Obama Administration a few years ago that tried to
re}glicate that, but from my perspective, it did not seem to go any-
where.

How is the coordination at the federal level and is there a need,
do you think, from the Federal legislative standpoint to mandate
that kind of coordination?

Because right now whether it is the Shell project, whether it is
a different Alaska natural gas AK LNG project, it seems like Fed-
eral agencies come in with all kinds of different requirements, com-
pletely uncoordinated. What do you think needs to happen there
and is that Executive Order doing enough?

Mr. FoGELS. Senator Sullivan, I would have to say that, in my
opinion, I see where the coordination can, on the Federal level,
have flashes of where it actually starts working. But it’s pretty in-
consistent. We've seen places where we tried, at a local level, to im-
prove that coordination. We have excellent regular meetings with
EPA and the Army Corps to discuss large projects around the
state, trying to avoid blow outs like we have with CD5 to head
those off at the pass. So that’s working.

I think on a broader scale with President Obama’s interagency
working group, our frustration there was that, as you know, we
were never invited to sit at that table.

Senator SULLIVAN. Yes.

Mr. FOGELS. That was purely a Federal table.

Much to our pleasant surprise, the local Federal leaders decided
to build their own mirror group of that and they invited us to sit
at the table here in Alaska.

Senator SULLIVAN. Let me ask you, let me follow-up on that in
terms of those invited to the table.

In the Clean Water Act, you agree the Clean Water Act, we are
supposed to be a co-regulator, on an equal basis with the Federal
Government. That is the way the Clean Water Act was set up.

Yet on compensatory mitigation are we at all involved in the
process in terms of laying out these random and, I think, arbitrary
numbers and amounts and the dollar figures? Are we at all a part
of that process even though that is under the Clean Water Act?

Mr. FOGELS. Senator, in my experience we are really not involved
in that process at all.

Senator SULLIVAN. So you think that clearly goes against the
spirit if not the actual rule of the law of the Clean Water Act?

Mr. FOGELS. Well certainly the spirit, Senator.

I think in years past we've also tried to evaluate whether the
state should seek primacy for the 404 process. And almost every
state in the Nation has primacy over the 404—-2 discharge program.
But only two have primacy over the 404 program. And when you
read the Clean Water Act and even early EPA guidance documents,
it clearly says the states should be ultimately getting primacy and
they should take the lead. And that has not happened.

Senator SULLIVAN. Let me ask another, kind of, related question
with regard to mitigation.

I actually spent a lot of the day yesterday at the Chena Hot
Springs Alternative Energy Fair, which was a great event. I had
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a lot of time to talk to Governor Walker about a number of these
issues, and told him we had this hearing coming up.

We were discussing, both of us were wondering to what degree
the Federal Government can require mitigation with regard to the
state. So coequal sovereign under our Constitution, and I did not
think the Federal Government could require if the State of Alaska
is {oui}lding the road, do we have to mitigate that under the Federal
rules?

So I took a look at this. I think the answer is not only yes, but
heck, yes. Almost $3.4 million in 2014 we had to pay to the Federal
Government for mitigation to build roads in Alaska. I think that
violates the tenth amendment or any other aspect of the Clean
Water Act. It certainly seems to me kind of an outrageous example
of the Federal Government claiming way too much authority.

What is your thought on that?

Mr. FOGELS. My thought?

Well, I would think a former Attorney General would kind of
know more about that than I probably do. [Laughter.]

Senator SULLIVAN. So Madam Chair, I have a number of more
questions.

The CHAIRMAN. We will go back and forth.

Because the question, I think most Alaskans would be
stunned

Senator SULLIVAN. Stunned.

The CHAIRMAN. To know that, for instance, on the rebuild of the
Dalton Highway after the substantial flooding, what we need to do
is we need to elevate that road. We are going to have to do some-
thing a little bit different than what we had before or we will have
a repeat. In order for us to move forward with that, a level of miti-
gation is required. I am not sure what the dollar amount is, but
we do know that the state is basically going to be paying the Fed-
eral Government for those mitigation costs.

Then it speaks also to the issues that Mr. Nukapigak and Ms.
Clark have spoken to whether it is coming from Wainwright or
Nuigsut. The fact that these are your ANCSA lands that were con-
veyed to you as part of a settlement, and for you to access these
lands whether it is a road that will allow for additional subsistence
opportunities for you or whether it is for the folk, the people, in
Wainwright to be able to access additional area for housing that is
necessary. That they also will be paying the Federal Government,
and whether it is six times the amount or whether it is negotiated
down to just twice the amount of the footprint, I think most would
be very shocked to find that from your native lands that were con-
veyed upon settlement that you, as tribal entities, have a require-
ment now to pay the Federal Government.

I was in Craig on Prince of Wales last week, and they too are
looking to build additional housing. The compensation that they
have to then pay, again, to access their lands and what I was told
was that the issue of where these mitigation dollars go to is of
great concern.

Mr. Fogels, you mentioned that there is an issue right now with
the availability of mitigation banks that can accept these dollars to
move forward. I understand that up north there was an effort to
expand, or build out, a hangar in the area. They are all ready to
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move on the project, and there is nobody that can take the mitiga-
tion dollars because of this audit that you acknowledged.

What do you do then? You need to build the hangar. You need
to repair the road. You need to build housing or a connector road.

Mr. Shephard has mentioned the in-lieu system, but he also
mentioned that is just down here.

Are we to believe that we are not able to move on anything up
in the North Slope because we do not have a place to even bank
it if we can agree that a two-to-one mitigation ratio is reasonable
and not extortion?

Mr. FoGeELs. Well, Senator Murkowski, yes, as we understand it,
there’s a situation that’s developed that one of the main mitigation
banks in the in-lieu fee programs is no longer accepting money to
further the program. I think it’s a fairly recent development. I
think, I know, that is a huge concern to us.

What we'’re doing right now is, even with the tight budget situa-
tion the state has right now, we received a small legislative appro-
priation this year to start investigating forming a state in-lieu fee
program or possibly even a mitigation bank.

So that’s something that, I think, the state can have a bigger role
in this whole process. That’s one place we’re really looking at try-
ing to put some energy and hopefully help.

The issue is if for every acre we develop now we have to go and
protect ten or five or whatever it is. That is just an untenable situ-
ation. It’s just, I mean anyone can see that’s just not workable.

So we’d like to use that money as much as possible to do environ-
mentally good things, right? I mean, it’s kind of ironic when Point
Thompson thought it was being permitted. Exxon wrote some huge
multimillion dollar check that’s probably going to go and protect a
block of land somewhere.

At that same time, when we’re talking about how do we cleanup
these legacy wells, you know, which all have wetlands in house.
Wouldn’t it be nice if we could have just used that money to clean
up a legacy well? I know that’s kind of a reach for the Clean Water
Act, but I mean, that’s what we need to do. We need to reach, we
need to think outside of the box and figure out how to use these
dollars to fix real environmental problems.

The CHAIRMAN. Mr. Fogels, can you explain what happens there
then if, for instance, in Wainwright the mitigation dollars, the con-
cerns you are under, which are the organization is that it is not
able to accept funds now? Is there any requirement that these miti-
gation dollars be used to help either in the regions of the North
Slope Borough or even within the State of Alaska?

The mitigation dollars the Great Northwest paid, are they re-
quired to be directed somewhere in the region that is impacted or
even the state that is impacted?

Mr. FoGeELs. Well, Senator, you know, our understanding is that
those dollars should be used to be as close as possible in areas re-
lated as possible to the area of the impact.

I think you might have some folks coming in the next panel that
you may actually get a more clear answer of what the latitude is
to move those dollars around to other parts of the state. I'm not
sure I would have been the best person to answer that with very
much precision.
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The CHAIRMAN. Well, know that for the next panel that is some-
thing that I would like to drill down on because it is my under-
standing that while it is recommended that that happen, there is
no certainty to that. In fact, these dollars go places that you and
I may have never heard of.

I think what Great Land Trust has done to make it be very local-
ized is the model that we would like to pursue and recognize. You
can see that benefit going there. But I am afraid that the system
that we currently have does not allow for an assurance that we are
seeking.

Senator Sullivan?

Senator SULLIVAN. Mr. Nukapigak, I thought your testimony was
very powerful in a couple of ways. You talked about some broader
themes, kind of the clash of ANCSA and the Clean Water Act,
which I think is a really important issue.

But could you unpack that a little bit more? Essentially what you
are saying is under the Alaska Native Claims Settlement Act, re-
gional and village corporations receive the allotments of land they
own in fee simple, to develop with their shareholders. Yet when
you are trying to develop these for your shareholders, you have to
actually give up more land. You literally have to give land back,
and it 1s not one for one.

What I am interested in is when you talked about the EPA and
you said it wanted a 300-acre easement to make it 50 acres. Then
they came back and said, ah, maybe we’ll do a little bit less here,
a little bit more. Were they giving you any kind of sense of where
they were coming up with these numbers? You mentioned six to
one initially then it came down to two to one. What was the basis
of these negotiations?

That is one question. But the broader question is do you think
that what is going on here undermines the spirit and again, the
letter of the law, what the Federal Government is trying to do in
regard to ANCSA? The more you develop your land, the more you
are going to lose your land. I do not think that was part of the deal.

Mr. NUKAPIGAK. Well, Senator Sullivan, there are times that my
corporation had to contend with some of those issues. You see the
Tenement Act allowed us to select land to then determine what
then the population of the village. And so when we finally, when
Alpine was finally discovered some years ago, there was two ways
that we had to set aside or come up with $1.4 million, which is
hard earned money.

Senator SULLIVAN. One million four hundred thousand dollars?

Mr. NUKAPIGAK. One million four hundred thousand dollars of
our hard earned money or set aside a certain piece of land that the
EPA wanted us to. You know, that’s kind of contradictive of what
the purpose of ANSCA was for.

And you know, what can we do? I don’t know, here we'’re trying
to make a pact for the betterment for our people to make our life
easier by having access to the Alpine for jobs. And so, it’s only
eight miles away and some of our locals and without that, we've
got no roads.

I don’t think the men of our villages would be willing to spend
three weeks at a time at eight miles away unless they’d be able to
come home every night and spend the night with the family.
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b You know, these are the environments that we strive to make
etter.

Senator SULLIVAN. When they came to you initially with this six
to one? proposal, did they give you a sense of why they chose six
to one?

Mr. NUKAPIGAK. Well, they, I don’t know how that number came
up but they gave to us some sort of a calculation that, I don’t like,
maybe, of course, somebody might be able to answer that——

But how they calculated that is something that I don’t know,
probably I think it would be, might be easier, might even be able
to answer that might be a person in this room.

Senator SULLIVAN. Okay, well we can, I mean, maybe we can
take that for the record and if you guys could get back to us on
it on answering that question, that would be very helpful.

Ms. Clark, I was going to ask you, you kind of watched that
whole episode. I would imagine that that also sends a bit of a con-
cern. It is kind of random, right, six-to-one and then down to two-
to-one and then all over the map?

You guys, as you mentioned, are looking at a whole number of
important issues with regard to the potential developments in your
community. I wanted to ask you a question. The mitigation rule
that we are talking about here encourages permittees to first avoid
and then minimize impacts on wetlands but when that cannot be
done you have to mitigate. Is it geographically possible to avoid
wetlands in your region?

Ms. CLARK. No, no. What we’re doing right now because the 1994
delineation, you know, if you go to the outlet you go to probably
the Corps of Engineers website. You'll see that the wetlands are de-
lineated there in our area. They're not delineated. And so we're
having to have a consultant come in and delineate what is wet-
lands and what isn’t wetlands because if we don’t do that, then
they’ll all have to be considered wetlands, which would either cost
us more dollar wise or more land wise. So were trying to save
some money and some land by getting our land delineated and de-
termining what is wetlands and what isn’t wetlands near our com-
munity.

Senator SULLIVAN. But right now it is looking like pretty much?

Ms. CLARK. Wetlands.

Senator SULLIVAN. Everything.

Ms. CLARK. Right.

Senator SULLIVAN. So you are, again, stuck with a conundrum
that as you want to develop, you lose land.

Ms. CLARK. Yes, that’s correct.

Senator SULLIVAN. Again, I am not sure of the Federal law,
whether it is the Clean Water Act or the ANCSA, that should cre-
ate such a black and white choice. It seems to me that that is com-
pletely at odds with both the goals of both of those statutes.

So I made a reference to Mayor Brower’s comments about essen-
tially the tradeoffs. They expanded their land bill, had to pay over
$1 million. Are your communities struggling with similar payoffs?
You are having to contemplate right now whether it’s payment of
$1.4 million or the loss of lands that, in essence, is making you
make a very difficult decision how you are going to do this because
you really have no choice whether it is the wetlands or whether it
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is payment that could cost millions that takes away from all your
potential effective use of that kind of money.

Ms. CLARK. We're struggling with that right now.

Senator SULLIVAN. What do you think would be an answer to ad-
dress that?

Mr. NUKAPIGAK. What was the question again, sir?

Senator SULLIVAN. With regard to the tradeoff, not only in terms
of money for the ability to develop but also lands like we were talk-
ing about, that if you are developing your land, you are losing your
land because all your land is wetlands. The exemption you talked
about in terms of your testimony.

Mr. NUKAPIGAK. Well, um, I don’t know what the purpose of this
ANCSA was supposed to be was to keep land for the ancient land
that we have taken from the path.

But mitigation may not mean mitigation. Things like that is,
here, you wanted to hold up one. Your own land but, you know,
when your hands are tied by EPA or somebody, what can you do
it to come up with money more or lose that land that is highly val-
ued such as ancient land? But how you value, in terms of money,
monetarily or how you compensate for it is another manner.

Senator SULLIVAN. Yes.

Mr. Brand, I wanted to ask you a question. First, I commend you
for your company’s willingness to actually challenge this because
that takes a lot of guts, a lot of money, a lot of time, and a lot of
uncertainty. You won in the 9th Circuit, of all places, which is kind
of a miracle. [Laughter.]

Well done, from my perspective.

You are an example of a small business, not one of the large com-
panies that has had to not only litigate but seen the different in-
creases in these regulatory and permitting requirements. Can you
give us a sense of how that has grown? Your testimony touched on
it. You said several years ago, hey, you only had to do one thing.
Now it looks like it is layer upon layer upon layer. Can you give
us a little bit of sense of that in addition to the kind of litigation
that you undertook?

Mr. BRAND. I'll try.

As T mentioned in my testimony, it used to be 25 years ago or
so all you had to do was submit a written plan along with purpose
and need, and you were granted the permit. And then the littoral
zone came in. Anybody that doesn’t know what littoral zone is, it’s
a shallow area if you're digging relative to the water. They insti-
tuted a plan where we needed to create a littoral zone for fish and
bird habitat, I believe, that for the first 20 feet from the shoreline
you couldn’t get much more than like three feet deep.

So that created a bit of a restriction where we were only able to
mine a portion of our property rather than the entire property be-
cause we had to set aside a littoral zone. And if you take it, at best,
at a full 150 feet, it’s $700,000 worth of gravel that you have to
leave in the ground to comply with this new restriction.

Then, we've all been talking about the compensatory mitigation
as well as the time factor. It’s a huge amount of time to submit and
go through the process to get your wetlands permit, if you can. And
right now in Fairbanks because of The Conservation Fund debacle,
we couldn’t even do that.
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Senator SULLIVAN. And you mentioned in your testimony that
you just found out that other land that you own, private land, was
recently found to be Clean Water jurisdictional by the Corps of En-
gineers. How did that happen and then what are the implications
for any plans you had for that private land that you own?

Mr. BRAND. That’s a very good question. I don’t know how that
happened.

But a little bit of history on our situation. The Great Northwest
property was deemed to be the closest water was the Tanana River.
And we were successful on our argument because they cannot
claim wetlands that are adjacent to adjacent wetlands, and in our
situation that’s I think from the—decision that you can’t, you
know, keep on going forever out through the water calm. You have
to stop at wherever there’s a barrier.

And our property was separated by two barriers from the Tanana
River. The first was the flood control dike built by the Corps of En-
gineers many, many years ago. And then the second barrier was
the railroad embankment, for the railroad spur that runs out to the
Fairbanks International Airport. So those two embankments sepa-
rated our property from the Tanana River, and that was the whole
argument in court. Therefore our wetlands were adjacent, and they
couldn’t be considered jurisdictional wetlands. They are or were
wetlands, but they’re no longer jurisdictional wetlands until this
new rulemaking becomes effective.

And the properties that I and others own personally are further
removed from the Tanana River upstream, if you will, from The
Great Northwest project. So with The Great Northwest property
non-jurisdictional wetlands because of these barriers, anything fur-
ther removed from it should also be non-jurisdictional wetlands.
But the Government has ignored that and continues to assert juris-
diction over the wetlands.

The CHAIRMAN. Why don’t you go ahead?

Senator SULLIVAN. So, Ms. Crockett, I had a question and I know
that you are very familiar with the state of the amount of wetlands
in Alaska which is about 40 percent of the state that I think comes
to about 60 percent or over 60 percent of all the wetlands in the
United States. These statistics are why this is such an important
issue for us.

But if you add state lands, you remove Alaska Native lands, and
we are only left with, 60 percent of Alaska, Federal land. If you
look at that whole menu of lands, we are only left with about one
percent of Alaska’s land base that is in private hands. So when we
look at mitigation requirements, where is industry supposed to find
private land mitigation?

Isn’t that part of the huge conundrum that a one-size-does-not-
fit-all for Alaska when it comes to the Clean Water Act as we are
literally so different from every other state and country?

Ms. CROCKETT. Senator Sullivan, yes.

I'd answer that question I have no idea. It’s just something that
we're grappling with every single day. And I think Deputy Com-
missioner Fogels touched on this a bit earlier, but we even struggle
with that purpose whatsoever.

And it’s not as though the people I represent and companies I
represent are being forced to just write a check to be able to do
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something. We are being forced to write a check to go close up land
that could, I mean, we are literally denying our future generations
or maybe not that far away, the potential to develop something in
the future. We could, hypothetically, be blocking up the next Red
Dog or access to the next Red Dog for no significant purpose.

And, you know, I don’t know how we got that way, down that
road, instead of doing things that are actually good for the environ-
ment, that are actually, you know, why isn’t like you said with the
Exxon example, why isn’t the company, if you do want to talk
about the disturbance that’s going into wetlands and access a dol-
lar amount then do something good with it. Don’t just lock up land.
Do something good, you know, enhancement is something that we
talk about all the time and really do think outside the box. And I
don’t think this is a naive statement.

I know there are liability issues and there are things that agen-
cies disagree with, but we should find a way to get around that.
And we should find a way to say, okay, company x, you'd like to
develop this project. We would like to figure out a fair reasonable
amount to assess you. We want you to bring a project to us, pro-
pose to us something good you can do to enhance the environment
or enhance someplace that’s in the State of Alaska and do some-
thing for the greater good verses denying us future opportunities.

Senator SULLIVAN. Right.

Thank you, Madam Chair. I think we have gotten a lot of good
ideas from this panel.

The CHAIRMAN. There really are, and we could stick to this panel
all afternoon. Believe me, I have got a lot more questions, but I do
think in the interest of getting to the next panel we will wrap up.

I want to ask, though, Mr. Fogels, has the state taken a position
on the proposal that has been introduced, at least in the House by
Congressman Young, for the preservation easements for tribes and
Native Corporations?

Mr. FOGELS. Senator Murkowski, I do not know. I'm not familiar
enough with that legislation. I haven’t been involved in it, so I
don’t think I can answer that question right now at this time. I can
look into it to see if I can get you a response.

The CHAIRMAN. I would appreciate it because it is something
that as we listen to some of the on-the-ground examples of what
we are dealing with, whether it is Wainwright or Nuiqsut or out
in Craig. These are very real, very immediate issues. It is some-
thing that I would like to look at, perhaps dealing with legislation
in the Senate following Congressman Young on this. I would appre-
ciate knowing where the state is on it as well.

The exemption allowing our even exemption for Clean Water Act
on ANC lands is perhaps another matter to, again, consider. But
I think that these are very direct and immediate issues that we can
look to as we are trying to figure out a path forward here.

The CHAIRMAN. So again, I thank you all for what you have pro-
vided to us today by way of not only your input here but that there
is follow-up to your comments that you have made today that you
would like to have presented as part of the record.

Again, we will keep this record open for another couple weeks
and would welcome them. So thank you. Thank you for being here
and thank you for making the trip to be here. We appreciate it.
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Next we will go to the second panel. We have a diverse group of
Administration panelists before us this afternoon. We appreciate
them being here and providing their comments and their input to
us.
The panel will be led off by Mr. Ted Murphy. Mr. Murphy is the
Alaska Associate State Director of BLM. He is here to give us a
perspective on BLM’s regulatory process, internal practices such as
how it is determined whether guidance and policy should receive
public comment, and then talk a little bit about the evolution of the
regulatory framework. Mr. Murphy, we welcome you.

Next to Mr. Murphy is David Hobbie, the Chief of Alaska’s Dis-
trict Regulatory Division of the Army Corps of Engineers. He is
here to inform us about what tools are available to the Corps, and
how he intends to employ those tools going forward in his new role
as the Chief here.

We also have Dr. Mary Anne Thiesing, the Regional Wetland
Ecologist and Wetlands Coordinator in the Office of Ecosystems,
Tribal and Public Affairs for EPA. She is here to speak to the inter-
agency cooperation and coordination of EPA and the Corps as well
as engagement of EPA with individual project stakeholders.

Again, thank you for being here, and thank you for the courtesy
that you have given in allowing the first panel to proceed and offer
specific cases of the concerns. My hope is that that will better
frame your opening comments or certainly your responses to ques-
tions that Senator Sullivan and I will have.

So we thank you for being here.

Mr. Murphy, if you would like to lead off with about five minutes
or so? Again, your full statements will be included as part of the
official hearing record.

Thank you.

STATEMENT OF TED MURPHY, ASSOCIATE STATE DIRECTOR,
BUREAU OF LAND MANAGEMENT, U.S. DEPARTMENT OF THE
INTERIOR

Mr. MURPHY. Thank you.

Chairman Murkowski and Chairman Sullivan, thank you for the
opportunity to discuss the Bureau of Land Management’s efforts to
facilitate responsible economic development of public lands while
protecting the natural and cultural resources that Americans cher-
ish. I'm Ted Murphy, the BLM Associate State Director for Alaska,
and I look forward to discussing these issues with—from the BLM
experience here in Alaska.

Mitigation is central to the BLM’s successfully carrying out our
multiple use and sustained yield mission. It is something we have
done for decades and its legal basis comes straight from our gov-
ernmental authorities under FLPMA.

When you think about mitigation at the BLM you think about
what is a three step process: avoidance, minimization and com-
pensation. Through this process accounts are first divided through
careful siting that will minimize by using innovative design fea-
tures and best management practices. And then sometimes they
are compensated for their corresponding offsets elsewhere.
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Mitigation programs have been used to solve some of our most
significant resource challenges and partnerships with states, tribes
and other Federal entities have been central to their success.

For example, in the early 2000’s the BLM faced a major chal-
lenge with permitting large scale oil and gas projects in Wyoming.
In response to concerns about impacts to state managed game spe-
cies, the BLM, the State of Wyoming and the oil and gas companies
came together to develop innovative solutions that worked for the
companies and helped mitigate impacts to those state managed
species. This approach was championed by the previous Adminis-
tration as a breakthrough for balancing the development and con-
servation and it has served as a model for our agency.

While recently in Nevada BLM issued mitigation to speed the ap-
proval of a solar project through Western Solar Plan. The plan
avoided sensitive areas by establishing focused areas for develop-
ment. They identified key design features and called for regional
mitigation strategies to direct compensatory investments. By iden-
tifying mitigation responsibilities up front BLM was able to provide
certainty to private developers and increase the efficiency of its en-
vironmental review. Innovative mitigation approaches are helping
the BLM conserve greater safeguards to habitat and support sys-
tem while economic development on portions of public land in ten
states across the West.

A recent landmark agreement among the U.S. Fish and Wildlife
Service, the BLM and Barrick Gold of North America established
a conservation bank that gives fair certainty for the company’s
planned future mine expansion on public lands. Other states are
leading efforts to develop similar systems and the BLM is working
hard to support these efforts.

Chairman Murkowski and Chairman Sullivan, I know you both
are familiar with the Greater Mooses Tooth Project in Alaska. As
you know this project is the first oil and gas development project
on Federal lands in the National Petroleum Reserve in Alaska. As
part of our public review of the project the BLM identified signifi-
cant impact to the subsistence resource provided by—of ANCSA. In
the final project approval the BLM included a suite of best manage-
ment practices approved by the company to avoid or minimize
project impacts as well as an $8 million fund to directly address
the subsistence impacts. As part of the planning for that project
BLM is also moving forward with regional mitigation strategies for
Mooses Tooth with—development units that will provide certainty
to developers coming into these areas in the future. We believe this
sort of up-front planning is good for subsistence resources and good
for developers.

With all of these promising efforts underway on public lands, the
BLM is recognizing the need to set common standards and con-
sistent expectations for mitigation across our lands and program
areas. Since 2005 BLM has developed a series of increasingly de-
tailed policies to assist BLM staff in their mitigation work. The lat-
est of these was released in 2013. We released this policy on an in-
terim basis which has allowed us to gather important lessons as we
continue to execute these programs on the ground with states and
companies. We anticipate issuing a final policy in the coming
months.
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Chairman Murkowski and Chairman Sullivan, thank you again
for the opportunity to present this testimony, and I would be glad
to answer questions you may have.

[The prepared statement of Mr. Murphy follows:]
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Ted Murphy
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Senate Committee on Energy and Natural Resources
Senate Committee on Environment and Public Works
Subcommittee on Fisheries, Water and Wildlife

“Federal Mitigation Requirements and Interagency Coordination
Related to Economic Development on Federal, State, and Private Lands”

August 17, 2015

Thank you for the opportunity to discuss the Bureau of Land Management’s (BLM) efforts to
facilitate responsible economic development on public lands while protecting the natural and
cultural resources that Americans cherish. For decades, the BLM has sought to achieve
responsible, balanced development through application of mitigation — seeking first to avoid or
minimize the impacts through careful siting and innovative design features, and then to
compensate for residual impacts to important resources through corresponding offsets. In
partnership with sister agencies and states, the BLM has deployed innovative mitigation
programs to solve some of our most significant resource challenges, including large-scale oil and
gas development, solar energy generation, and conservation of the greater sage-grouse. The
BLM has issued interim policy to ensure that mitigation efforts follow consistent principles and
standards throughout our programs and across our lands consistent with Departmental policy and
guidance so that we can better support responsible economic development on public lands in
compliance with our multiple use and sustained yield mandate.

Background
Nationally, the BLM manages nearly 250 million acres of land and 700 million acres of

subsurface estate, which is more than 10 percent of the Nation’s surface area and almost one
third of its mineral estate. In Alaska, BLM manages approximately 72 million acres of public
lands. The BLM manages this vast portfolio on behalf of the American people under the dual
framework of multiple use and sustained yield. This means the BLM manages public lands for a
broad range of uses, including renewable and conventional energy development, livestock
grazing, timber production, watershed protection, hunting, fishing, recreation, wildlife, and
natural, scenic, cultural, and historic values for the long term. In so doing, public lands support
the production of goods and services that create jobs and promote economic development in
communities across all 50 states. In fact, resource production and outdoor recreation activities
on lands managed by the Department of the Interior contributed $358 billion to the U.S.
economy in 2014, supporting more than two million jobs across the country. The BLM balances
these various resources and uses while providing for extensive public input and cooperation with
partners, industry, and local communities.

As expressed in the Federal Land Policy and Management Act (FLPMA) of 1976, the BLM has
a responsibility to provide for reasonable mitigation for impacts to public lands that are caused
by development. In FLPMA, Congress declared it to be the policy of the United States that “the
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public lands be managed in a manner that will protect the quality of scientific, scenic, historical,
ecological, environmental, air and atmospheric, water resource, and archeological values.” In
defining multiple use and sustained yield, Congress called for “harmonious and coordinated
management of the various resources without permanent impairment of the productivity of the
land and the quality of the environment” and for “achievement and maintenance in perpetuity of
a high-level annual or regular periodic output of the various renewable resources of the public
lands consistent with multiple use.”?

The BLM works with project proponents and the public to identify and mitigate impacts to the
broad range of resources found on public lands. Where Congress has issued explicit direction for
the protection of certain resources, including wetlands, endangered species, cultural resources,
national parks, and air quality, the BLM works closely with partner agencies to ensure that
appropriate mitigation is identified and carried out. For example, because much of the lands in
Alaska contain wetlands under the jurisdiction of the Clean Water Act (CWA), the BLM works
closely with the U.S. Army Corps of Engineers to ensure mitigation requirements are consistent
with CWA permitting. For other resources — such as key subsistence use areas on the North
Slope of Alaska — the BLM identifies appropriate mitigation actions during project design based
on Departmental and agency policy, Resource Management Plans, Regional Mitigation
Strategies, and through public review and engagement with state and tribal governments.

When assessing appropriate mitigation options, the BLM relies upon the mitigation hierarchy —
first seeking to avoid impacts, then minimizing them, and then compensating for unavoidable
impacts that could impair the productivity of the land and the values it sustains. The BLM works
proactively with project proponents to assist them in designing and siting projects so that
proposed projects can have fewer adverse impacts to resources of concern. For example, for
broad-scale siting, BLM’s Rapid Ecoregional Assessments provide a means to identify areas, at a
landscape scale, with little to no resource conflicts and resulting in fewer potential impacts. By
avoiding adverse impacts in the first place, there is no need to take further action to minimize or
compensate for such impacts. Frequently, however, it is not practical or possible to avoid
adverse impacts altogether. In these cases, the BLM works with project proponents to minimize
impacts by altering design features and implementing best management practices. Finally, the
BLM may consider implementing compensatory mitigation to benefit resources of concern when
adverse impacts are expected to remain. Together, proactive work with the applicant and the
implementation of the mitigation hierarchy can lead to successful development projects with
improved outcomes for local communities, the project proponent, and the environment.

Deploving Effective Mitigation
The BLM has for decades used mitigation to allow responsible development to proceed while

minimizing damage to important resources. In the 2000s, for example, the BLM worked with oil
and gas developers in Wyoming to maximize recovery of natural gas while minimizing impacts
to other important natural resources. In permitting development plans for the Jonah gas field, the
BLM in 2006 entered into an innovative partnership with the state of Wyoming and developers

! Federal Land Policy and Management Act of 1976, Section 102(8).
2 Ibid., Section 103,
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to minimize surface infrastructure, reclaim roads and pads on a rolling basis, and fund
compensatory mitigation in nearby high-quality habitat. In New Mexico and Alaska, the BLM
has worked with the oil and gas industry to carefully plan for directionally-drilled wells to
greatly reduce the number of well pads needed, minimizing surface disturbance while boosting
operational efficiencies. Developers in New Mexico also contribute to a cooperative fund for
landscape restoration, an effort widely touted by industry, sportsmen, and local governments.

The BLM has also mitigated project impacts by responsibly siting solar development through the
Western Solar Plan, which established focused areas for development, identified key design
features, and called for regional mitigation strategies to direct compensatory investments. In
March 2014, the BLM released the first of these regional mitigation strategies for the Dry Lake
Solar Energy Zone in Nevada. This strategy supported the BLM’s first ever competitive offer of
public lands for solar energy development, a sale that brought in $5.8 million in high bids from
project developers. By identifying mitigation responsibilities upfront, the BLM provided
certainty to project developers and increased the efficiency of its public review of these projects.
Just recently, the Bureau completed this review and approved the three projects within 10
months, less than half the amount of time approval took under the previous project-by-project
system.

Innovative mitigation approaches are also helping the BLM conserve greater sage-grouse habitat
and support sustainable economic development on portions of public lands in 10 states across the
west. This past May, the BLM released final environmental impact statements for proposed land
use plans that outlined a framework for sage-grouse conservation, including the commitment to
collaboratively develop mitigation strategies with states and partner agencies. These
collaborative strategies will identify and direct mitigation investments to protect and restore
sage-grouse habitat in areas of highest value. A similar cooperative partnership in Wyoming has
led to the approval of the first greater sage-grouse mitigation bank earlier this year.

Similarly, a recent landmark agreement among the U.S. Fish and Wildlife Service, the BLM, and
Barrick Gold of North America in Nevada established a conservation bank that allows the
mining company to accumulate credits for successful mitigation projects that protect and
enhance greater sage-grouse habitat on the company’s private ranch lands. As a result, Barrick
gained certainty that the credits can be used to offset impacts to habitat from the company’s
planned future mine expansion on public lands. The Barrick agreement sets an important
precedent for public-private mitigation partnerships and a model for the development of advance
mitigation strategies at the federal and state levels. Moreover, the agreement is particularly
noteworthy because it uses a transparent and repeatable methodology to measure both project
impacts and the benefits of compensatory actions to offset them.

In Alaska, the BLM earlier this year issued a Record of Decision for the Greater Mooses Tooth 1
project, the first oil and gas development project on Federal lands in the National Petroleum
Reserve in Alaska. The decision issued by the BLM provided for up to 33 development and
injection wells on a single well pad and incorporated a responsible package of mitigation
measures, including a suite of best management practices to avoid or minimize project impacts
and a voluntary $8 million contribution from the project proponent into a compensatory
mitigation fund. Inclusion of this mitigation package helped to solve significant resource issues,
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including ensuring that the permitted project minimized impacts to the subsistence use in the
project vicinity for local communities. The compensatory mitigation fund provides an important
opportunity to help bolster subsistence resources across the landscape. Following approval of
the project, the BLM continues to work with local Native communities, industry, state and
Federal agencies, and the public to develop a regional mitigation strategy that will increase
predictability and certainty for future development while ensuring ongoing protection of
important resources in the northeast corner of the 23-million acre reserve.

Ensuring Consistent & Predictable Mitigation Standards
The BLM has worked for the past several years to establish policy to make mitigation for

resources across the Bureau more consistent and predictable. The BLM first developed an
interim compensatory mitigation policy in February 2005 and released a more comprehensive
revised interim policy in September 2008. The 2005 policy focused on the BLM’s approach to
onsite and compensatory mitigation for the BLM’s oil and gas, geothermal, and energy right-of-
way programs. The 2008 revision broadened the scope of the 2005 interim policy by including
other BLM program areas and further defining the circumstances and methods for considering
compensatory mitigation.

The BLM issued a new interim mitigation policy in June 2013. This interim policy provided
procedures and instructions for taking a landscape approach to mitigation, which means
considering broad trends when analyzing project impacts, determining mitigation standards, and
targeting mitigation investments. The policy also provided guidance for developing regional
mitigation strategies to solve resource challenges in particular geographic areas and for applying
consideration of the full mitigation hierarchy to land-use authorizations. By releasing this policy
on a trial basis, the BLM has been able to gather important lessons learned and seek additional
input before finalizing a comprehensive manual and handbook.

In the fall of 2013, Secretary Jewell released Secretarial Order 3330, Improving Mitigation
Policies and Practices of the Department of the Interior. Secretary Jewell directed the
Department and each of its bureaus to follow a common set of principles for its mitigation
programs while using a landscape-scale approach building on and expanding concepts pioneered
in the BLM’s 2013 interim mitigation policy. Consistent with Secretarial Order 3330 and
incorporating key lessons learned since release of the interim mitigation policy, the BLM is
working to revise and finalize our mitigation policy to ensure it is responsive to emerging best
practices and compatible with similar policies being developed by sister agencies and states.

Conclusion

Mitigation is important to effective management under the BLM’s multiple use and sustained
yield mandate. The BLM has a proven track record of applying mitigation to support responsible
development while conserving important resources, and we are moving forward with efforts to
make mitigation more consistent, predictable, and effective. Thank you for the opportunity to
present this testimony, and I would be glad to answer any questions you may have.
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The CHAIRMAN. Thank you, Mr. Murphy.
Mr. Hobbie, welcome to the Committees.

STATEMENT OF DAVID HOBBIE, CHIEF, REGULATORY DIVI-
SION, ALASKA DISTRICT, U.S. ARMY CORPS OF ENGINEERS

Mr. HoBBIE. Thank you. Thank you.

Good afternoon, Chairman Murkowski, Chairman Sullivan.
Thank you for the opportunity to testify today. My name is David
Hobbie. I am the Chief of the Regulatory Division of Alaska’s Dis-
trict U.S. Army Corps of Engineers.

I've served at the Corps for approximately 25 years, have worked
around the globe, predominantly in the Regulatory Program, and
I am very happy to be back in Alaska. In my career with the Corps
and its Regulatory Program, I have witnessed many changes over
the past quarter century, while gaining an understanding and ap-
preciation for the complexity of this mission.

There are some special challenges that come with applying the
Regulatory Program in a state as varied and as unique as Alaska,
including identifying and implementing compensatory mitigation
requirements. Natural resources in Alaska are abundant and in-
clude a huge percentage of wetlands. Alaska is also an extremely
large landmass with a low population base and a large percentage
of the land are publicly held.

I have been back in Alaska for approximately seven months as
the Chief of the Regulatory Division. One of the first issues I was
asked about following my arrival was compensatory mitigation.
Compensatory mitigation is a key component of the Regulatory
Program, and reviewing these practices in the state has been one
of my top priorities.

The fundamental objective of compensatory mitigation is to offset
environmental losses resulting from unavoidable impacts to waters
of the United States caused by activities authorized by Clean
Water Act permits. Compensatory mitigation enters the analysis
only after the proposed project has incorporated all appropriate and
in implementing compensatory mitigation requirements. The Alas-
ka Regulatory Program has sought opportunities to be more flexi-
ble when possible while at the same time protecting aquatic re-
sources to the maximum extent practicable. One example involves
the Alaska Department of Transportation replacing culverts fully
to increase fish passage and assist with fish resources.

Additionally, we are looking at ways to improve communication
and collaboration, not only with agency partners at the state and
Federal level, but also with the public in order to better under-
stand their issues. These efforts have involved meetings with lead-
ership from the Department of Natural Resources, the U.S. Envi-
ronmental Protection Agency, Bureau of Land Management, Na-
tional Marine Fisheries, Alaska Oil and Gas, and CIRI which is an
Alaskan Native Corporation, just to mention a few. During these
meetings we discuss mitigation and the opportunities that exist for
the Federal family and our non-Federal loan partners to work more
closely together.

Compensatory mitigation is a complex issue. Our goal, which is
a national goal within Corps, is to ensure no net loss of wetlands
functions and values while remaining as flexible as possible to
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allow reasonable and sustainable development. It is also our goal
to be transparent, as transparent as possible, in our decision-
making process.

Every project is unique. No two projects are exactly identical. Al-
though the structures may look the same, the areas and types of
impacts associated with individual projects are nearly always dif-
ferent. Therefore, the quantity and type of compensatory mitigation
required will vary depending on the site specific nature of each
project.

Before I close, I would like to offer a little general information
about the Regulatory Program in Alaska. So far in Fiscal Year
2015, which starts on October 1st of 2014, the Alaska District has
authorized 431 projects under the Nationwide/Regional General
Permit Program. General permits streamline the process of meet-
ing the requirements of the Clean Water Act for projects with no
more than minimal environmental impacts.

Of the 431 projects authorized, 17 required compensatory mitiga-
tion, approximately four percent. We have completed 75 Standard
Permits/Letters of Permission for larger, more complex projects
where the impacts were determined to be more than minimal, of
which 12 required compensatory mitigation, approximately 16 per-
cent. I believe the number reflects the Corps’ ability to work closely
with the applicant and partner agencies to avoid and minimize im-
pacts so that compensatory mitigation is not always a requirement
for the authorization of a project. At the same time, the Corps re-
mains flexible, so that when compensatory mitigation is required,
we are able to work with the applicant and other agencies to
achieve a successful outcome.

Thank you again for the opportunity to speak here today. I look
forward to questions.

[The prepared statement of Mr. Hobbie follows:]
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Good afternoon Chairman Sullivan, Chairman Murkowski and other Members of the
Committees. Thank you for the opportunity to testify today. My name is David Hobbie
and | am the Chief of the Regulatory Division for the Alaska District, U.S. Army Corps of
Engineers (Corps). | have served with the Corps for approximately 25 years and have
worked around the globe, predominately in the Regulatory Program, and | am very
happy to be back in Alaska. In my career with the Corps and its Regulatory Program, |
have witnessed many changes over the past quarter century, while gaining an
understanding and appreciation for the complexity of this mission.

There are some special challenges that come with applying the Regulatory Program in
a state as varied and unique as Alaska, including identifying and implementing
compensatory mitigation requirements. Natural resources in Alaska are abundant and
include a high percentage of wetlands. Alaska is also an extremely large landmass with
a low population base, and a large percentage of lands are pubilicly held.

I have been back in Alaska for approximately six months as the Chief of the Regulatory
Division. One of the first issues | was asked about following my arrival was
compensatory mitigation. Compensatory mitigation is a key component of the
Regulatory Program, and reviewing these practices in the State has been one of my top
priorities. The fundamental objective of compensatory mitigation is to offset
environmental losses resulting from unavoidable impacts to waters of the United States
caused by activities authorized by Clean Water Act permits. Compensatory mitigation
enters the analysis only after a proposed project has incorporated all appropriate and
practicable means to avoid and minimize adverse impacts to aquatic resources. In
implementing compensatory mitigation requirements, the Alaska Regulatory Program
has sought opportunities to be more flexible when possible, while at the same time
protecting aquatic resources to the maximum extent practicable. (One example
involves the Alaska Department of Transportation replacing culverts to allow for better
fish passage, as a form of compensatory mitigation).

Additionally, we are looking at ways to improve communication and collaboration — not
only with agency partners at the state and Federal level, but also with the public in order
to better understand their issues. These efforts have involved meetings with leadership
from the Department of Natural Resources, the U.S. Environmental Protection Agency,
the National Marine Fisheries Service, Alaska Oil and Gas and CIRI (an Alaskan Native
Corporation), just to mention a few. During these meetings we discuss mitigation and
the opportunities that exist for the Federal family and our non-Federal local partners to
work more closely together.

Compensatory mitigation is a complex issue. Our goal, which is a national goal within
Corps, is to ensure no net loss of wetlands functions and values, while remaining as
flexible as possible to allow reasonable and sustainable development. It is also our goal
to be as transparent as possible in our decision-making process. Every project is
unique; no two projects are exactly identical: although the structures may look the
same, the areas and types of impacts associated with individual projects are nearly
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always different. Therefore, the quantity and type of compensatory mitigation required
will vary depending on the site-specific nature of each project.

Before I close, | would like to offer a little general information about the Regulatory
Program in Alaska. Sofar in Fiscal Year 2015, the Alaska District has authorized 431
projects under the Nationwide/Regional General Permit Program. General permits
streamline the process of meeting the requirements of the Clean Water Act for projects
with no more than minimal environmental impacts. Of the 431 projects authorized, 17
required compensatory mitigation (approximately 4 percent). We have completed 75
Standard Permits/Letters of Permission for larger, more complex projects where the
impacts were determined to be more than minimal, of which 12 required compensatory
mitigation (approximately 16 percent). | believe this number reflects the Corps’ ability to
work closely with the applicant and partner agencies to avoid and minimize impacts so
that compensatory mitigation is not always a requirement for the authorization of a
project. At the same time, the Corps remains flexible, so that when compensatory
mitigation is required, we are able to work with the applicant and other agencies to
achieve a successful outcome.

Thank you again for the opportunity to be here today and | look forward to any
questions you or other Members of the Committees may have.
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The CHAIRMAN. Thank you, Mr. Hobbie. Welcome to Alaska, or
welcome back.

Mr. HoBBIE. Thank you.

The CHAIRMAN. Dr. Thiesing.

STATEMENT OF DR. MARY ANNE THIESING, WETLANDS COOR-
DINATOR FOR THE OFFICE OF ECOSYSTEMS, TRIBAL AND
PUBLIC AFFAIRS IN REGION 10, U.S. ENVIRONMENTAL PRO-
TECTION AGENCY

Dr. THIESING. Good afternoon, Chairman Murkowski and Chair-
man Sullivan. I'm Mary Anne Thiesing, Wetland Coordinator for
the Office of Ecosystems, Tribal and Public Affairs in Region Ten,
EPA. I'm pleased to be here to discuss the Clean Water Act, Sec-
tion 404 Mitigation program, compensatory mitigation banking and
EPA’s coordination with the Corps.

As you know the Clean Water Act was promulgated in 1972 to
restore and maintain the physical, chemical and biological integrity
of the waters of the U.S. The Act established the Section 404 per-
mit program which authorizes the discharges of dredged and fill
material to waters in the U.S. discharge that can degrade or even
destroy those waters.

The Corps is given responsibility under the Act to issue the Sec-
tion 404 permits. In Alaska permits often are associated with ac-
tivities such as road construction or energy development.

To offset the impacts from permitted activities, the 404 program
is built on the concept that when impacts to waters, including their
loss, are unavoidable, they shall be compensated by establishing,
restoring or preserving waters at the impact site or at another loca-
tion, generally within the same watershed as the impacts. Consid-
eration of mitigation occurs throughout the permit application proc-
ess and includes avoidance and minimization. However, there may
still be unavoidable impacts to waters. Those require compensatory
mitigation but it is only considered after a proposed project has
first looked to trying to avoid and minimize adverse impacts.

Individual permits that are associated with activities with more
than minimal adverse effects to the aquatic environment may in-
clude special conditions that require compensatory mitigation. And
that’s to offset degradation or loss of waters of the U.S. when
avoidance or minimization is not practicable.

There are basically three mechanisms that will allow permittees
to offset the aquatic impacts resulting from their projects. They can
purchase credits from a mitigation bank, they can purchase credits
from an in-lieu fee program, or they can conduct a compensatory
mitigation project on their own.

A mitigation bank is a site that has restored, established, en-
hanced and/or preserved aquatic resources and the Corps, in con-
sultation with an Interagency Review Team, approves for the use
of compensating the losses from future permitted activities. The
bank approval process establishes the number of credits and the
bank sponsor is responsible for the success.

With in-lieu fee mitigation, a permittee provides funds to an in-
lieu fee program. Those are sponsored by either a government or
a nonprofit entity or a tribe that conducts compensatory mitigation
projects consistent, again with an agreement, with the Corps in
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consultation with an interagency review team. Typically the in-lieu
fee mitigation projects are started only after they pool the funds
from multiple permittees. And the in-lieu fee program sponsor is
the one who is responsible for the success of the sites.

The third option, permittee responsible, is basically the responsi-
bility of the permittee to conduct and ensure the success of mitiga-
tion. It’s usually, it can occur either at the project site or in a dif-
ferent one, preferable within the same watershed.

EPA works closely with the Corps and the Interagency Review
Team that oversees the review, approval and management of miti-
gation banks and in-lieu fee programs. For proposed permittee re-
sponsible mitigation, the EPA provides comments to the Corps in
the review process.

Congress directed in 2004 that the Corps and EPA publish regu-
lations, and they did so in 2008 to revise and clarify compensatory
mitigation requirements. It ensures a level playing field among
providers of compensation because it holds all the providers to the
same standard regardless of whether it’s a bank, an in-lieu fee pro-
gram or by the permit applicant. It also increased consistency and
predictability in compensatory mitigation requirements through a
number of timing of the contents of mitigation plans and also the
timelines for review. It did not change when compensation is re-
quired but rather focuses on how and where mitigation is planned,
implemented and managed to improve its ecological success and
sustainability.

Although careful attention is given to compensatory mitigation
requirements when they are necessary, most of the 404 authoriza-
tions don’t require mitigation. Permitting data from 2010 through
2014 shows the Corps nationally issued approximately 56,400 writ-
ten authorizations per year under its permit authorities, about ten
percent required compensatory mitigation. This reflects a number
of factors, the Corps’ ability to successfully work with the appli-
cants and also with the agencies to try and avoid or minimize any
impacts. Most of those authorizations occurred under the general
permit process and they have no more than the minimal adverse
impacts.

Compensatory mitigation is a basic component of the Section 404
permit program. It is consistent with the act’s goals of trying to re-
store and maintain the chemical, physical and biological integrity
of the nation’s waters. We work together to ensure that this provi-
sion is applied consistently, predictably and effectively so that the
applicants can proceed with projects to achieve their needs while
at the same time protecting public health and water quality.

Thank you very much for the opportunity to be here. I will be
happy to answer any questions you may have.

[The prepared statement of Dr. Thiesing follows:]
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Good morning Chairman Sullivan and Chairman Murkowski. I am Mary Anne Thiesing,
Wetlands Coordinator in the Office of Ecosystems, Tribal and Public Affairs in Region 10 of the
U.S. Environmental Protection Agency. [ am pleased to be here today to discuss the Clean Water
Act section 404 mitigation program, compensatory mitigation banking, and the EPA’s

coordination with the U.S. Army Corps of Engineers.

The Clean Water Act was promulgated in 1972 to “restore and maintain the chemical, physical,
and biological integrity of the nation’s waters.” The Act established the section 404 permit
program, which involves the authorization of discharges of dredged or fill material to waters of

the United States, discharges that can degrade or even destroy these waters.

The U.S. Army Corps of Engineers is given responsibility under the Act to issue section 404
permits. In Alaska, these discharges are often associated with activities such as road construction

and energy development.

To offset impacts from permitted activities, the section 404 program is built on the concept that

when impacts to waters, including their loss, are unavoidable, they shall be compensated by
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establishing, restoring, or preserving waters at the impact site or at another location, generally
within the same watershed as the impacts. Consideration of mitigation occurs throughout the
permit application process and includes avoidance and mitigation measures. However, there may
still be unavoidable impacts to waters. Compensatory mitigation is only considered after a

proposed project has first looked at how to avoid and minimize adverse impacts.

Section 404 permits, particularly individual permits that are associated with activities with more
than minimal adverse effects to the aquatic environment, may include special conditions for
conducting compensatory mitigation to offset degradation and loss of waters of the United States

when avoidance or minimization of the impacts is not practicable.

There are three basic mechanisms that permittees may use to offset the aquatic impacts that will
result from their proposed projects. A permit applicant can propose to purchase credits from a
mitigation bank, purchase credits from an in-lieu fee program, or conduct a compensatory

mitigation project on its own.

1. A mitigation bank is a site with restored, established, enhanced, and/or preserved aquatic
resources that the Corps, in consultation with an Interagency Review Team composed of
federal and state natural resource and regulatory agency representatives, has approved for
use to compensate for losses from future permitted activities. The bank approval process
establishes the number of available compensation credits, which permittees may purchase
upon Corps approval of the bank. The bank sponsor is responsible for the success of these

mitigation bank sites,
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2. With in-lieu fee mitigation, a permittee provides funds to an in-lieu fee program
sponsored by a government or nonprofit entity that conducts compensatory mitigation
projects consistent with an agreement approved by the Corps, in consultation with an
Interagency Review Team. Typically, specific compensatory mitigation projects are
started only after pooling funds from multiple permittees. The in-lieu fee program

sponsor is responsible for the success of these in-lieu fee mitigation sites.

(983

With permittee-responsible mitigation, the permittee undertakes and bears full
responsibility for the implementation and success of the required compensation.
Compensation may occur either at the site where the regulated activity caused the loss of

aquatic resources or at a different location, preferably within the same watershed.

The EPA works closely with the Corps as part of the Interagency Review Teams that oversee the
review, approval, and management of mitigation banks and in-lieu fee programs. For proposed
permittee-responsible mitigation, the EPA typically provides comments to the Corps during the

permit review process.

As called for in the National Defense Authorization Act for Fiscal Year 2004, the Corps and the
EPA published regulations in 2008 that revise and clarify compensatory mitigation requirements.
The 2008 Mitigation Rule ensures a level playing field among providers of compensation by
holding all forms of compensatory mitigation to equivalent standards regardless of whether the
compensation is provided by a mitigation bank, an in-lieu fee program, or by the permit
applicant. The 2008 Mitigation Rule also increased consistency and predictability in

compensatory mitigation requirements by clarifying the contents of mitigation plans and the



75

timelines for review. The 2008 Rule did not change when compensation is required but rather
focuses on how and where compensatory mitigation is planned, implemented, and managed to

improve its ecological success and sustainability.

Section 404 permitting requirements for compensatory mitigation are based on what is
practicable and capable of compensating for the aquatic resource functions that will be lost as a
result of the permitted activity. In determining what type of compensatory mitigation will be
environmentally preferable, the Corps must assess the likelihood for ecological success and
sustainability, the location of the compensation site relative to the impact site and their
significance within the watershed, and the costs of the compensatory mitigation project.
Furthermore, compensatory mitigation requirements must be commensurate with the amount and
type of impact associated with a particular section 404 permit. Determinations of the appropriate
amount and type of compensatory mitigation are made using methodologies that are tailored to
address regional variations in wetland and stream resources and their associated functions and

services.

Although careful attention is given to compensatory mitigation requirements when they are
necessary, the majority of section 404 authorizations do not require any compensatory
mitigation. According to a recent analysis of permitting data from 2010 through 2014, the Corps
issued approximately 56,400 written authorizations nationally per year under its permit
authorities, approximately 10 percent of which required compensatory mitigation. This
percentage reflects a number of factors, including the Corps’s ability to successfully engage with

other federal and state resource agencies and permit applicants during the permit review process
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to identify ways to avoid and minimize adverse impacts to the nation’s waters. The majority of
those authorizations were done under the general permit program which have no more than
minimal adverse effects to aquatic resources. Compensatory mitigation is required when
necessary to offset unavoidable yet significant impacts to wetlands and streams only after a

project includes all means necessary to avoid or minimize impacts.

Compensatory mitigation is a basic component of the section 404 permit program and is
consistent with the Act’s goals of restoring and maintaining the chemical, physical, and
biological integrity of the nation’s waters. The agencies work to ensure this provision is applied
consistently, predictably, and effectively so that permit applicants can proceed with projects that

achieve their needs while protecting public health and water quality.

Thank you for the opportunity to be here today. I will be happy to answer any questions.



77

The CHAIRMAN. Thank you, Doctor, and I apologize that I mis-
pronounced your last name.

You wrapped up your statement by saying that the goal here is
a level of consistency, predictability and effectiveness. I think what
you heard with the panel just before you is that this process, when
it comes to compensatory mitigation, is anything but consistent,
predictable and in many cases, effective.

I want to ask you a question. You mentioned that nationally that
with the 404C permits issued, only about ten percent are required
to be mitigated. Is that correct?

Dr. THIESING. Yes, about ten percent of them are, correct.

The CHAIRMAN. How does that compare then, here in Alaska?
Those are national figures. We recognize that things are just en-
tirely different down there. When you are up in the North Slope
and 90 percent of the area around you is determined to be wet-
lands, what percentage here in Alaska of those 404Cs require a
compensatory mitigation?

Dr. THIESING. Not 404Cs, 404 permits, Ma’am? I believe Mr.
Hobbie actually answered that in his testimony.

Mr. HOBBIE. Yes, Ma’am.

If you look at our numbers as a total I wrote my pertinent indi-
vidual permit information and information GPs because the small
ones would be less. If you combined our new totals we issued 431
nationwide GPs and 71 IPs. If you combine those two totals about
six percent of the time we require mitigation in the State of Alas-
ka.

The CHAIRMAN. Does that hold true then for the North Slope?

Mr. HOBBIE. I do not break the numbers down that way and I'd
have to get back to you. I can’t tell you things I don’t know about
the North Slope.

The CHAIRMAN. Well it is something that, I think, would be inter-
esting to drill down on because when you have an area that is ef-
fectively almost all wetlands and the extent of the wetlands I
would be curious to know exactly what we are talking about here.

Mr. HoBBIE. What I would say is most likely the percentage is
almost always going to be greater. The reason is, percentage wise,
because of course we, the North Slope is not the area of our most
predominate permitting. It’s typically the Anchorage Borough area
and Juneau, Wasilla so many of the permits also the impacts in the
North Slope tend to be much greater.

A lot of oil and gas, it probably has too many, hundreds of acres
in size where a lot of the projects within the municipality of An-
chorage, Wasilla, Juneau are sometimes tens of acres, half acres or
an acre. So the impacts are much larger on the North Slope, typi-
cally speaking, therefore, it would drive more compensatory mitiga-
tion while other areas may not.

The CHAIRMAN. I look forward to that break down.

Mr. HoBBIE. Will do.

The CHAIRMAN. I want to bring up with you an issue that was
just presented to me this morning. I had an opportunity to meet
with the Mayor of the Mat-Su Borough, the Palmer Mayor and the
Mayor here in Wasilla. They alerted me to what they are entitling
here the “Wetland Mitigation Bank Concern.”
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They apparently received some information that was disclosed
just as a result of a FOIA request regarding some changes in poli-
cies that relate to compensatory mitigation. The fact that the guid-
ance letter was developed and implemented without public input
which is something that I think we are going to have a little bit
longer conversation about here and the concern that we have that
so much of what we’re seeing coming out is not with full public
comment.

The concern they have raised, and I will read from their docu-
ment here they provided, “The Corps new policy requires owner-
ship of wetland banks, requires ownership of the surface, sub-
surface rights or an agreement with subsurface right owners to not
impact the surface even in those cases where the possibility of min-
eral exploration or extraction is remote. Municipal entitlements for
boroughs and municipalities from the state only convey the surface
estate to municipalities.”

This is an issue here in the Mat-Su. It is also an issue out in
the Ketchikan Gateway Borough. I was asked to bring this to your
attention.

I am going to not only provide this to you, Mr. Hobbie, but it will
become part of the record.

[The information referred to follows:]
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Matanuska-Susitna Borough

Wetland Mitigation Bank Concern

Background

The Matanuska-Susitna Borough (Borough) received surface estate title to thousands of acres of
wetlands as part of our Municipal Entitflement. In 2004, we began the process to preserve
approximately 12,000 acres of Borough wetlands. The purpose was to create a mitigation bank
as a way of preserving high value wetland complexes that the Borough owns. In addition, the
bank would help to provide and/or sell credits for compensatory mitigation pursuant to the Clean
Water Act (CWA) in an affordable manner to the Borough and others. The sale of mitigation
credits to third parties would generate a revenue stream to the Borough while keeping mitigation
credit costs low. The “Wetland Bank” was certified in 2009 and operated under the CWA 2008
Rule and USACE Alaska District regulatory guidance letter RGL ID No.09-01 issued in 2009.

The Borough recently received information (disclosed only as a resuilt of a FOIA request)
regarding USACE Alaska District (Corps) changes in policy (effective the 9™ of July 2014)
that have significant adverse economic and environmental impact to the Borough.

Issues:

Recent changes in requirements for compensatory mitigation were developed and implemented
through the Corps’ Regulatory Guidance Letter without public, Borough, EPA, or the State Interagency
Review Team {IRT} input. Essentially the Alaska District Corps Is working in complete isolation, with a
total lack of transparency or communication with those stakeholders affected.

Possible Solutions:

We propose thot the Senator or staff tafk directly with the head of the Corps in Alaska, and request
transparency related to this past Guidance Letter and any ond ol future considerations or actions
impacting the Borough and the Wetlond Bank. We propose in addition that the issue be roised with
superiors of the Alaska Corps in Corps regional and national headquarters. While we can only guess at
the motivation for these recent and contrary actions, they seem to be contrary to both the spirit and the
letter of the Clean Water Act, its regulations, and the desires of citizens of the State of Alaska to preserve
their environment in a way that marries private enterprise and regulation.

w Jobhn ML Mo
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2. Using the 2014 regulatory guidance letter, the Corps recently permitted the filling of 7.38 acres of
waters of the U.S,, including wetlands without requiring compensatary mitigation. The Borough as a
whole is ranked by the National Fish Habitat Partnership (NFHP) as a “high” risk of habitat degradation
and specifically called out Wasilla Creek as one of the 10 “Waters to Watch”., Waters to Watch are a
collection of rivers, streams, estuaries, watershed systems and lakes from across the country that will
benefit from strategic conservation efforts to protect, restore or enhance their current condition.
Notwithstandihg the NFHP designations the Corps determined compensatory mitigation was not
required. The public notice for this permit indicated compensatory mitigation was being offered by the
applicant; but when the permit was finally issued, it was not required. This would seem to be a change
significant enough to warrant that a new Public Notice be provided prior to issuance of the permit.

3. The Corps decision not to require compensatory mitigation for this permit alone adversely impacts the
Borough's potential revenue by apgroximately $160,000.00 from the loss of potential wetand
mitigation credit sales.

The Borough could potentially lose millions of dollars in wetland mitigation credit sales from
credits already released and available for sale if this policy of permitting the filling of waters of
the U.S. without requiring compensatory mitigation continues to be allowed by the Corps. This is
a special problem since the Borough and ifs sirategic partners have spent 13 years and a
significant amount of staff time and public and private funds to establish the Wetland Bank in
reliance on laws, rules and regulations now in place but that we believe are being contravened by
the Corps staff.

Possibie Solutions for items 2-3:

We propose that the Senator or staff talk directly with the head of the Corps in Alasko and have
high-level authorities, perhaps the Engineer Inspector General or others from outside the State
of Alaska, examine these matters to make an infernal investigation as to whether local Corps
staff have exceeded their discretion fo the deiriment of the environment, Wasilla Creek and the
Borough.

4. The Corps recently made another policy change that could effectively limit the life and the value of our
Wetland Bank. This issue surfaced with recent attempts 1o certify the Ketchikan Gateway Borough
rnitigation bank. Our Wetland Bank was informed that this would be an issue for us as well. The Corps’
new policy requires ownership of the surface/subsurface rights or an agreement with sub-surface rights
ow?\er(s) o not impact the surface even in those cases in which the possibility of mineral exploration or
extraction is “remote” or where other mitigation arrangements are made. Municipal Entitlements for
Borough's and Municipalities from the State of Alaska only convey the surface estate to municipalities
and boroughs,

Other members of the IRT have voiced opposition to this requirement but to no avail. The Final Rule
promulgated under the Clean Water Act does not call for requirement of owning sub-surface rights or
easement restricting sub-surface rights owner from accessing via surface. Surface rights owners can

John M. Moosey * Barough Manager * 350 E. Dablia Avenue * Palimer, AK 89645
907.861.8689 * john.moossy@matsugov.us
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develop improvements on the surface, develop roads, power plants and the like, but we have been told
that all Boroughs in the State can no longer utilize lands for preservation banking.

The Borough could potentially lose tens of millions of doHars in potential wetfand mitigation credit sales.
We have already classified over 10,000 acres of land beginning back in 2004 and now the Corps has
changed the policy without transparency, communication to stakeholders or basis for decision

Possible Solutions:

We propose that the Senator or stoff todk directly with the heod of the Corps i Alaska and have high-
level authorities, perhaps the Engineer Inspector General or others from outside the State of Aloska,
exomine these matters to make an internal investigation as to whether local Corps staff have exceeded
their discretion to the detriment of the environment and the Borough.

John M. Moosey * Borough Manager * 350 E. Dahlia Avenug = Palmer, AK 98645
907.861.8882 * hn.moosey@matsugovus
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The CHAIRMAN. The Borough is essentially laying out that they
could potentially lose millions of dollars in wetland mitigation cred-
it. This is something that was new to me this morning, and I am
still learning more about it. But I would like you to be able to re-
spond to not only the people here in the Mat-Su Borough but
Ketchikan Borough because I understand that they have a similar
concern, an issue, as it relates to the mitigation bank.

Mr. HoBBIE. Okay, Senator.

I'm not familiar with that particular letter; however, we are
struggling right now. And when I say we, Alaska District, and it’s
nationwide typically when a mitigation bank is established the
land is reserved into perpetuity or any other sort of mitigation.
Typically that requires some surface rights.

The rationale behind that is locking up the surface may be fine,
but that doesn’t exclude people coming in individually and mining
the area because in most states, the subsurface rights are not
bound by any restrictions. So therefore the easement really doesn’t
mean much.

The CHAIRMAN. Understood, but if you do not have the sub-
surface rights?

Mr. HoBBIE. Totally understand.

The CHAIRMAN. Yes.

Mr. HoBBIE. What we're trying to do is make sure the policy has
some kind of consistency across the nation. Alaska is sure where
it’s not the only state that has some sort of issues, so we want to
make sure we’re trying to be as consistent as possible across the
nation.

I'm not saying that that means that will never happen; however,
it’s something we’re investigating to try to ensure that we are ap-
plying the rules as fairly as we can.

The CHAIRMAN. I am going to turn to Senator Sullivan, but one
thing that I think is important to keep in mind here in this state
is we are unique. We have some laws here, Federal laws, that
apply to our lands that do not apply in other states. ANILCA is ap-
plicable only in Alaska, and I want to talk about ANILCA when we
do our next round.

Senator Sullivan?

Senator SULLIVAN. Thank you, Madam Chair.

I want to thank the witnesses here. I really appreciate some of
you flying in from out of town.

But also what Ms. Crockett mentioned in her earlier testimony
is it has been my experience, as Attorney General in Alaska, and
as the DNR Commissioner, is closer to the Federal officials are to
Alaska, when they live here, when they work here, they see our
issues. I think the working relationship is oftentimes a lot stronger
because you get it.

The problem is when Washington, DC dictates certain policies
with, kind of, a one-size-fits-all mentality, and then they try to
apply it here. So I just appreciate you being here. I know that you
guys are working hard on these issues.

But as you did see and as Senator Murkowski mentioned, we
also appreciate you letting the Alaskan panel go first, because I
think it was good for all of us to see what the issues are. Clearly
there is a lot of frustration. That is a sampling of what is going
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on in the state, but that was not some kind of handpicked group.
That is very representative of the sense in Alaska whether you are
a small, private landowner or a big company in terms of what is
going on with mitigation.

A lot of it is the sense of, you talked about transparency and pre-
dictability, it almost seems like it is the opposite where it is ran-
dom. So I want to get into some of those kind of questions.

I also, if you can and if you cannot do it here, one of the things
I mentioned in my opening statement, authority, authority, author-
ity, authority. If you are a Federal agency and you are taking ac-
tion or issuing a regulation, do you agree that you have to have a
basis either in Federal statute or the U.S. Constitution? Do you
agree with that? Do you?

The answer is yes, if you are wondering. [Laughter.]

It is not even a close question.

Just for the record, it should be yes. If you take an action as a
Federal agency, your action or your reg has to be based in statute
or the U.S. Constitution. Just for the record, do you agree with
that?

Mr. HOBBIE. Yes, sir.

Senator SULLIVAN. Okay.

Mr. MURPHY. Yes.

Dr. THIESING. Of course, of course it does.

Senator SULLIVAN. Okay.

Dr. THIESING. We take the same oath that you do, sir.

Senator SULLIVAN. Oh, I know. I am just checking because, as 1
mentioned, now this is a really important issue because there are
a lot of things where, on the actions you are taking, I know you
have some discretion and the Corps allow some discretion.

But as I mentioned in my opening statement, in the last two
terms of the U.S. Supreme Court, they have found that the EPA
has not done that. And one of those cases actually started here, the
Utility Air Regulator Case verses EPA. It wound its way to the
U.S. Supreme Court. Two years in a row the U.S. Supreme Court
has stated that you have not abided by the statute or the Constitu-
tion. So your record on this is not terribly good. I think it is an
area that, in terms of Congressional oversight, that is important.

The Deputy Commissioner, Mr. Fogels, raised a really good issue.
As you guys know, when you look at the structure of the Clean
Water Act, just like the Clean Air Act, it is supposed to be a co-
regulator relationship between the states and the feds. It is in the,
actually, preamble of the law.

So why is it that in terms of mitigation which has such a big im-
pact here which we have so many concerns about, that you guys
do not invite the State of Alaska in with regard to your mitigation
decisions? We asked Commissioner Fogels whether you do that. His
answer was no. So why don’t you do that?

Mr. HoBBIE. Well, sir, I would say two things.

One, through our permitting process, you know, we do invite re-
sponses, information, from all agencies, State and Federal, you
know. The state does have an opportunity. When it comes to the
Interagency Review Team for mitigation, the Department of the
Environmental Conservation which is a state agency, does sit on
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that Interagency Review Team with regards to mitigation banks
and such.

Senator SULLIVAN. So you think that Deputy Commissioner
Fogels’ response was incorrect that the state does actually have a
co-regulator role with regard to the mitigation decisions?

Mr. HOBBIE. Senator, what I'm stating is the DEC does sit on the
Interagency Review Team, and I'm stating that it’s a practice they
do come into our projects, a good majority of them with regards to
mitigation.

Senator SULLIVAN. Okay.

Dr. THIESING. Senator, if I might add to that?

I believe that the commissioners of all the state agencies were
signators to the State Interagency Review Team document. They're
not?

Senator SULLIVAN. Okay. But I think, for example, I was very in-
volved with regard to the Corps and the permitting on Point
Thompson, right? At the end of that permitting process, wham,
there was a huge dollar figure that you put with regard to the per-
mittees in terms of compensation that we had no idea, right?

So I know from personal experience that we are not that involved
because we were the lead agency doing that project but we did not
have a clue.

I think if you say you are doing it, you need to do a much, much
better job of doing it because you have a Deputy Commissioner who
just talked about it and also my experience. We are getting
blindsided by this. I think it is important to go back and look at
the statute. We are the co-regulator. We are the co-sovereign here.
I think that is a really important issue, and it is a part of the frus-
tration.

Let me ask another question that came up. Do you see this ten-
sion that became very apparent in the previous panel between
ANCSA and what is required in terms of the Clean Water Act miti-
gation? And if so, how do you address it? Again, I will just summa-
rize it.

If our Alaska Native Corporations, regional corporations, village
corporations want to develop the land that they were given by the
Federal Government and the State to develop to take care of their
shareholders, their people they are responsible for, to do that they
have to give up land. They actually have to give up land in a way
that is more than one for one. The EPA wanted six for one which
I have a question for on that too. But do you see the tension there?
How do we solve that? What is your recommendation to solve that?
To develop land you have got to lose land.

Mr. HOBBIE. Senator, there are a couple ways to respond to that.

First of all with regards to compensatory mitigation, again, I do
believe there’s a low percentage of times where we do require it.
When we do though

Senator SULLIVAN. Not on the North Slope, though. We will be
very curious about your numbers on the North Slope. I think we
see it on almost everything, roads, developments and that is a lot,
in many ways the heart and soul of our economy. So I would like
to see those numbers.

Mr. HoBBIE. We'll provide those, sir, to the Committees.
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[The information referred to was not provided as of the date of
printing.]

Mr. HoBBIE. The other thing is the mitigation banks or in-lieu
fee programs have become a way to allow applicants an easier ac-
cess to mitigation. There’s nothing that precludes them from not
tying up land.

Mr. Fogels talked about legacy wells and stuff. When I met with
the different agencies those were some of the things we were trying
to do, trying to be flexible.

Are there other areas in the state that can actually be cleaned
up or rehabbed versus just setting aside land?

Senator SULLIVAN. What if you are a corporation like Kuukpik
that said they do not have $1.4 million for just an eight mile road?
One million four hundred thousand dollars. They did not have that
money. You heard it, their only option was to give up their land.
You heard the testimony. They are in a conundrum. Develop the
land. Give up the land. It seems to me it is squarely undermining
the intent of ANCSA. How do you respond to that?

Mr. HOBBIE. Again, sir, they may have chosen that route, but
again, I'm not for sure

Senator SULLIVAN. But I do not think they are choosing.

Mr. HOBBIE. Um, well——

Sen‘e;tor SULLIVAN. If you do not have the money, what is the op-
posite?

Mr. HOBBIE. If the determination was the impacts were more
than minimal, mitigation is required by statute. That’s a require-
ment. You know, I can’t change that.

The cost of that, the Corps of Engineers nor EPA, that I'm aware
of, apologize if I speak for you, regulates the amount of fees that
the in-lieu banks with mitigation banks charge and in-lieu pro-
grams charge.

Senator SULLIVAN. Let me ask a question where you have more
flexibility than you think you might have.

On May 13th, 1994, the Army Corps and the EPA jointly issued
a memorandum entitled, “Statements on the Mitigation Sequence
and No Net Loss of Wetlands in Alaska.” What this states, and it
is still a memo that is good to go according to your guy’s website,
it states there are areas of the State of Alaska because of a high
proportion of wetlands in a watershed or region opportunities for
compensatory action may not be available. I think they are clearly
referring to places like the North Slope.

In addition, there are situations in this state where the tech-
nology for restoration enhancement or creation of wetlands is not
available or are otherwise impracticable where compensatory miti-
gation is not practicable it is not required of Section 404 permit ap-
plicants.

So isn’t the North Slope a perfect example of what this memo-
randum is talking about? Have there been situations where the
Corps and the EPA under this authority that you guys have, that
you stated, have said, look, it’s not going to work. You pick, we get
it. You don’t have $1.4 million and you should not be required to
give up land to develop lands so we are not going to require any-
thing. Have you ever used the authority given to you by this memo-
randum between the EPA and the Corps?
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Ms. THIESING. Sir, the memorandum was dated 1994. We have
since come out with a rulemaking which applies something over or
a different set of standards which are clearer intended to try and
make, put everything on an even playing field.

Kuukpik was the one that offered an area of preservation as
compensation for the impacts that they had. And when a conserva-
tion easement was written or identified in the Corps’ permit and
the permit that was ultimately granted to Kuukpik there are a
number of uses of that land that remain theirs.

They are, they can use it for subsistence purposes. There are a
whole bunch of other things that are listed as part of the conserva-
tion easement which is not ordinarily something that is done.
But

Senator SULLIVAN. Alright Ms. Thiesing, for the record, in the
preamble to your 2008 compensatory mitigation rule it references
the 1994 memorandum. And it says, therefore it does not, the new
rule, change the May 13th, 1994 statements on mitigation sequenc-
ing no net loss of wetlands in Alaska. So to say that the 2008 rule
overrode the 1994 memo, giving you way more flexibility than you
are utilizing is not correct.

Ms. THIESING. But I believe what the preamble is addressing
itself to is the no net loss. We understand that there will be loss
of wetlands in Alaska.

Senator SULLIVAN. Again, to say Kuukpik had an option. I think
that is stretching the situation that you just heard from them.
They didn’t really have an option to build a road because they did
not have the $1.4 million. You see, I think that what you need to
do is look at a lot more flexibility for the state, and I think you
have that. You are just not using it.

Madam Chair, I am sorry I kind of went a lot over.

The CHAIRMAN. No, this is the line of inquiry that I think most
of us here in Alaska are interested in, because I do not think that
we have received satisfactory responses from the agencies.

Pretty tough words are used when we hear whether it is from
Wainwright or Nuiqsut or Craig or the folks at Great Northwest.
But the word is extortion. Now that is pretty tough.

I think we can understand why it is important to allow for miti-
gation, why those regulations are in place, but I think there also
is an expectation, and this goes back to your words, that there be
a level of predictability, that it be fair and reliable. This is where
the concern is because it is almost as if there is a bargaining that
goes on and we will figure out what it is that we can settle on. In-
stead of a six-to-one ratio you settle on a two-to-one because that
was what people finally agreed to.

It is not really an option when you have no other alternative, and
yet you want to be able to provide for the health and safety of the
people in your village. You want to be able to get to work which
is effectively what they are looking for there at Kuukpik and you
want a road open for subsistence.

So I do not mean to be not asking a question, but I think you
need to put yourself into the shoes of those that are working really
very, very hard to try to provide for a level of access, a limited level
of development and a willingness to do so and work within the
laws. But we want to know that you are working within the laws
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and not sometimes making it up as you go, and sometimes that’s
how it feels. Again, these are pretty harsh words for you, but that’s
how it feels.

Mr. Murphy, I don’t want you to get off the hook. [Laughter.]

The CHAIRMAN. The compensatory mitigation is certainly one
thing within our Corps, but we do have other issues within our
BLM lands. The Federal Land Policy Management Act, FLPMA as
it is lovingly called. Throughout FLPMA we have the principles of
multiple use defined, pretty consistently, pretty clearly. I think
you, in your comments, referred to the fundamental authorities
that come from FLPMA to BLM.

Secretary Jewell in her Secretarial Order stated that, “Through
the development of comprehensive mitigation strategy we can en-
sure that our national wildlife refuges, national parks, other Fed-
eral lands and waters are managed for conservation purposes with
sound stewardship and a commitment to conserve habitat and fish
in wildlife mitigation corridors.”

She goes on to lay out the following mitigation priorities, and
this is what she says in her Secretarial Order. She says, “To avoid
potential environmental impacts where impacts cannot be avoided
require projects to minimize impacts to the extent practicable and
where impacts cannot be avoided, DOI should seek offset or com-
pensation.” She is effectively taking this language, borrowing this
language, if you will, from the Clean Water Act. And regarding the
avoiding, the minimizing and the compensating, do we really have
authority within FLPMA that gives to BLM the authority to bor-
row this language, if you will or these priorities, that the Secretary
has included within this order? How do we get to this level of au-
thority? It goes to Senator Sullivan’s earlier question. Do we have
that authority within FLPMA because that is your fundamental
authority? It seems to me that what you are doing is you are tak-
ing language from another authority and utilizing it to expand
yours. That is my question.

Mr. MUrPHY. Well, as I pointed out in my comments looking
through our handbook and manual—it’s, well mitigation in general.
And we do have a long history of arguing with proponents at devel-
opment all over the United States and that’s built upon the chal-
lenges and we realized in the lower 48 over time development that
have impacts we couldn’t sustain there. And as we moved into
Alaska and we started to see opportunities for development, par-
ticularly in the National Petroleum Reserve, we didn’t want to
think of going down that same road, fragmenting habitat and pre-
cluding multiple use—resource economically and sustaining the re-
sources, the natural resources that are on land.

So, yes, we feel that our authority emanates from FLPMA. But
within the National Petroleum Reserve we also have the National
Petroleum Reserve Protection Act which also reinforces that level
of mitigation necessary to sustain ourselves and the public land.

The CHAIRMAN. So let me ask you about this draft guidance, this
manual. It is my understanding that it was Secretary Hayes that
began the process for this draft Regional Mitigation Manual, and
that was when Secretary Salazar was in office so it was about five
years ago, and that draft manual has not even been something
issued. It has not been rescinded. So we are sitting here with a sit-
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uation where BLM is effectively drafting guidance and then before
it has been finally issued, before it has been vetted, you are imple-
menting it. It goes to the comment that I made earlier about the
lack of public comment afforded through BLM.

You heard the concerns. We have had conversations about it in
the past, and yet it still seems to me we are in the same situation
where you are moving forward with draft provisions that have not
been vetted, have not received the public comment, and yet you’re
moving forward to implement them.

Even though they are not yet fully in place, you heard Ms.
Crockett’s comments about the impact that this proposed guidance
and these designations have on the ability to invest, the ability to
permit, the ability to really do anything in any area. So at the end
of the day, you may get your desired effect if the desired effect is
to limit further development in the area because everybody is put
on hold. How are we at that place where we are allowing these
draft, unvetted guidance documents to be controlling without public
comment?

Mr. MURPHY. The—of that draft, I believe is 2013, and that draft
mitigation policy was vetted with the public. And yes, we are im-
plementing portions of that as we move forward.

The CHAIRMAN. Even though it is still in draft?

Mr. MurpPHY. Even though it’s still in draft, in close coordination,
we're developing with FOIA, with the states and to be sure that
we're not overlapping each other, if you will, as well as making
sure that we’re on program as we move forward.

And again, it all emanates from, you've heard it time and time
again, the transparency aspect that we’re trying to achieve that we
can provide some assurances to those developers as we move for-
ward and as they move forward to develop other lands in Alaska.

The CHAIRMAN. One of the things that we did hear from Mr.
Fogels though is a concern that you have overlapping, duplicative
mitigation requirements. So if, in fact, you are working with the
state to ensure that that is not the case, it seems to me we need
to be doing a little bit better coordination.

Let me go to Senator Sullivan.

Senator SULLIVAN. Madam Chair, I am going to spend my com-
ments or a couple more questions on authority because I think it
goes to the fact, again, to this critical question so many of us are
concerned about. It is clearly an oversight role of the Energy and
Natural Resource Committee and the EPW Committee on pinning
down where you have authority to take the actions that you do.

Mr. Murphy, I know you are not driving this policy and this is
actually driven by Secretary Jewell, but I still think your answers
to this with regard to mitigation are not sufficient. I would request
that, for the record, you get the Department of the Interior General
Counsel’s Office to give detailed answers, citing specific statutes on
where you get the authority to require $8 million in mitigation on
GMT1. It is not sufficient to say the Secretary has a draft letter
that provides us that authority. That is worthless. The authority
has to derive from the Congress. You have to be able to point to
a statute.
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We have heard rumors that there was at one point officials from
DOI saying hey, they can afford it, so we are going to require miti-
gation.

Last time I checked that was not a proper authority to require
that kind of level of mitigation. We heard, once again, it started at
a real high number, again, not sure why, and then started to come
down throughout this negotiation, and then what are you are actu-
ally going to do with the funds? Who made that decision? What are
you going to do with those funds? You are just randomly coming
up with the idea that now we have $8 million and we are going
to use it for whatever purpose we want without any direction from
the Congress of the United States?

I don’t think you are answering these questions. I would respect-
fully request that the headquarters back at the Department of the
Interior come back with detailed, detailed, legal authority on what
gives you the authority for the GMT1 mitigation and the spending
of that money on whatever you feel like? I don’t think that is a
proper answer.

[The information referred to was not provided as of the date of
printing.]

Senator SULLIVAN. I would like to ask a question that came up,
and this could be for all three of you. In terms of mitigation re-
quired by the state, so the State of Alaska wants to build a road.
We were required, I guess, last year to pay almost $3.5 million in
mitigation. Do you have a statutory provision that you can provide
us that allows Federal agencies to require compensatory mitigation
of a co-equal sovereign to pay mitigation? I was very surprised by
that. I actually did not know the answer until this morning.

Mr. HoBBIE. I'll take the first stab at it, Senator.

As far, I mean, under the Clean Water Act of course, there’s reg-
ulations that have been promulgated. Part of that is, of course, the
2002 rule.

Senator SULLIVAN. But remember, we are a co-equal regulator
under the Clean Water Act, so you are charging us compensatory
mitigation.

Mr. HoBBIE. We didn’t charge the state a dime. The state chose
to pay that in a third party, in-lieu fee holder. Again, like replacing
the fish culvert.

Senator SULLIVAN. So we could have just not done anything?

Mr. HoBBIE. You would not have got a permit, sir. [Laughter.]

Sir, if the state was exempt——

Senator SULLIVAN. Come on there, Mr. Hobbie.

Mr. HOBBIE. If the state was exempt

Senator SULLIVAN. You are playing with the words. So we had
to do it. No equal regulator under the Clean Water Act became the
subservient sovereign.

Mr. HOBBIE. Yes, sir, just like the Federal agencies have to miti-
gate also.

Senator SULLIVAN. Okay, can you do the same thing? Provide the
statutory authority detail on where that authority rests?

Mr. HOBBIE. Yes, sir.

[The information referred to was not provided as of the date of
printing.]
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Senator SULLIVAN. Okay, thank you.

Ms. Thiesing, I wanted to ask you a question. This is a little
more detailed, but again it goes to authority issues. It is my under-
standing that the lands that are set aside in compensatory mitiga-
tion are supposed to be under an imminent threat of development.

Dr. THIESING. That’s correct.

Senator SULLIVAN. Why is this a requirement? Where do you de-
rive your authority for that? For example, the EPA initially dis-
missed, when Kuukpik was working with you, the location of their
initial easement that they wanted to provide as inadequate because
that land was not under the imminent threat of development. I just
do not even understand that. That is not just taking acreage, the
six-to-one or two-to-one or whatever, but you are actually making
sure it is acreage that is really, really valuable for them. Again,
where do you get the authority in the statute to say that the acre-
age that you want has to be extra valuable to them? Do you see
how it is extra valuable?

Dr. THIESING. Senator, I think you’re not correctly characterizing
what the rule says. The authority for requiring measures to evalu-
ate a permit comes from Section 404B of the statute, the 1972 Fed-
eral Water Pollution Control Act also known as the Clean Water
Act. Section 404B, Section 404A authorizes the Corps to, the Sec-
retary of the Army acting through the Chief of Engineers or his
designee, to authorize discharges to fill, dredged of full material to
waters of the West. Section 404B authorizes the Administrator to
develop guidelines, the substantive criteria, by which the Corps
will evaluate its authorizations for against the criteria that the Ad-
ministrator develops. Okay? So, in other words, EPA has responsi-
bility to develop the guidelines while the Corps evaluates all of its
permits applications because——

Senator SULLIVAN. You are not really answering my question.

Dr. THIESING. No, sir.

Senator SULLIVAN. Why is this a requirement? Why is the com-
pensatory land that you are seeking

Dr. THIESING. I'm getting to that.

Senator SULLIVAN. Have to be under the imminent threat of de-
velopment?

Dr. THIESING. Okay, that’s where the authority comes from.

Now the rule which is part, the 2008 final mitigation rule, is part
of the, has become part of the 404B guidelines, and in laying out
criteria for using preservation as a means of offsetting unavoidable
losses, okay?

If you preserve an area youre still incurring a loss of function
and services that that area provides to the environment and to the
human population. However, if an area is particularly valuable eco-
logically or provides important services and it is under threat of de-
struction or degradation then preserving that area provides an im-
portant—it provides, it preserves those important functions and
services to the environment and to the human population using it.

Senator SULLIVAN. Actually I think you can make the opposite
argument. If you talked to the Kuukpik members who were here
earlier that is very important to that population because of the fact
that you are putting up, you are focusing on it in a way that actu-
ally is going after even more high value land for them. Again, I just
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do not understand why this is a requirement and where you have
the authority to make it a requirement.

Dr. THIESING. It is a criteria by which, it’s a criteria laid out in
a rule by which the Corps can consider a net loss of wetlands if
an important area, an area that’s ecologically important and per-
forms important functions, is preserved.

Senator SULLIVAN. Okay, if you can, again if you can take the op-
portunity to provide more detailed comments with the general
counsel from the EPA on the statutory basis for this requirement,
if there is any. I'm doubtful there is. It would be very useful, I
think, to be respectful here, as a follow-up to this hearing.

Dr. THIESING. I can, sir.

[The information referred to was not provided as of the date of
printing.]

Dr. THIESING. But the important thing is that valuable is, you
know, in terms of when we look at preservation, our analysis of its
value is how important is this to the area in terms of providing eco-
logically important services.

Senator SULLIVAN. How about how important it is to the people
of the area?

Dr. THIESING. Well, but that’s the thing. One of the reasons the
Kuukpik proposed this area for preservation was that it was very
important to them for subsistence and for other uses for hunting,
for fishing

Senator SULLIVAN. But you initially dismissed Kuukpik’s——

Dr. THIESING. No, what we said in our comment letter was that
we did not see the basis for them preserving. There was no infor-
mation provided in the public notice that identified what the values
of this parcel were. I mean, it did not have information available
either from the public notice or from our discussions with the
Corps as to what the basis for this parcel’s ecological value was.

Senator SULLIVAN. Okay.

Well Madam Chair, I am sorry, but just to wrap up. I do think,
again, even on that it would be very useful. This is something I
have asked the Administrator a number of times in hearings, in
Washington, about getting back to the Committees of oversight
with detailed statutory reasoning on how you have the ability to
take these kind of actions. If you don’t you can admit that as well,
but she has not been very good about getting back to us. I think
it is something that we need to start instilling as part of the agen-
cy oversight.

Where are you getting your authority? And you need to show us,
you need to show the American people, the people of Alaska and
the Congress. I think that if you can do that, provide that for addi-
tional follow-up to some of these questions, I think it would be very
useful and we would really appreciate that.

Thank you, Madam Chair.

The CHAIRMAN. Thank you, Senator Sullivan.

I think the whole discussion about where the authority stems
from and some of the comments that have been made by this panel
are important, again, in the context of where we are because we
are not in Jowa. We are in Alaska.
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We have some provisions, some Federal laws, ANILCA most spe-
cifically, ANCSA certainly, but certainly ANILCA that recognizes
that our Federal land managers who work all over the country and
manage all kinds of Federal land all over the country that we all
have existing Federal statutes but within Alaska ANILCA provides
that there is a difference that in order to accommodate a viable so-
cial and economic future that respects Alaskan needs, Alaskan tra-
ditions, participation within the state. This is laid out in Federal
statute that is unique to Alaska.

Yet it seems that that is just yet one more Federal law that we
can overlook in an effort to say, well where we are working on all
of these other land management policies for BLM across the coun-
try, and so we will just lump Alaska in but for ANILCA.

I have questioned you, Mr. Murphy, on where the authority rests
to allow for an ACEC in the Fortymile area that would encompass
over 700,000 acres when within ANILCA it specifically limits, spe-
cifically limits, to 5,000 acres any withdrawal or deferral without
Congressional authority. We can talk about whether it is EPA com-
pensatory mitigation or BLM, the issues that you are dealing with
in terms of some of these proposals and land designations and
within the Corps, but I think it is imperative to understand where
you are operating.

I would assume that Mr. Murphy and Mr. Hobbie, you have had
ANILCA training and that you require ANILCA training of all of
your staffs here in Alaska. I would hope that that is the case. If
it is not, we need to make sure that that is the case.

Mr. MURPHY. It’s the case.

The CHAIRMAN. But further to that that anybody who is sitting
back in Washington, DC working out these regulations and reading
through the records and the comments, that they too have an un-
derstanding and an appreciation of ANILCA because there is some-
thing that is clearly missing. I think part of it is bypassing some
of the fundamental Federal statutes that relate specifically to the
State of Alaska.

We are well over our time, and I apologize to those of you that
have been very patient with us as we have tried to gain more infor-
mation. I appreciate not only the testimony provided today, but
what you will be able to provide us with follow-up.

As we have additional comments that may be presented by the
public for the record, know that we will keep this Committee hear-
ing record open for an additional two weeks.

I think this has been very important for Alaskans to be able to
understand some of what we are dealing with and perhaps some
of the more constructive paths forward.

It is probably the bigger part of our jobs representing Alaska
back in Washington, DC to try to lend some air of predictability or
certainty within the Federal regulations. This is one area where,
I think, you can see we are not able to give that certainty because
we do not have that at this point in time. So the request for greater
cooperation, greater collaboration is an imperative and hopefully
we will be making some progress moving forward.

Senator Sullivan, thank you for

Senator SULLIVAN. Thank you, Madam Chair.
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The CHAIRMAN. Your leadership on these issues within EPW. It
is really important that we are working together as a team.

For those of you who gathered here today, thank you for your in-
terest and your concerns as well.

With that, the Committees stand adjourned.

[Whereupon, at 5:30 p.m. the hearing was adjourned.]
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Questions for the Record - before the U.S. Senate
Committee on Energy and Natural Resources and The U.S. Senate Committee on
Environment and Public Works” Subcommittee on Fisheries, Water and Wildlife

Federal Mitigation Requirements by the Bureau of Land Management and the U.S. Army
Corps of Engineers and interagency coordination related to economic development on federal,
state, and private lands

September 14, 2015

Submitted by:
Ed Fogels, Deputy Commissioner
Alaska Department of Natural Resources

Response submitted on behalf of:
The State of Alaska

Question: Mr. Fogels, you mentioned in your testimony possible mitigation duplication
required by the Corps of Engineers for Section 404 wetlands permitting. Could you please give
us your views on wetlands mitigation and any ways that the federal agencies could help make
wetlands mitigation more reasonable and effective?

Answer: The U.S. Army Corps of Engineers’ (USACE) wetlands compensatory mitigation
under Section 404 of the Clean Water Act should be a transparent regulatory process where
unavoidable adverse impacts to wetlands and aquatic resources are mitigated. However, other
federal agencies are developing their own ambiguous ‘mitigation’ requirements for land use
through policies and strategies outside of the regulatory process. If these mitigation plans are not
coordinated among these different regulatory agencies, duplicative mitigation requirements may
result. For example, the State is concerned that the Bureau of Land Management’s plans and
polices in the National Petroleum Reserve-Alaska (NPR-A) are duplicating USACE
requirements, which was repeatedly seen during the federal permitting review of the Greater
Moose’s Tooth-1 project.

Duplicative mitigation requirements may also occur when state, federal, or local regulatory
agency authorities are imposed without recognition of mitigation requirements and practices that
are already in place. First and foremost, federal agencies should work to avoid duplicative
permitting and mitigation requirements.

The implementation of the 2008 Mitigation Rule has proven to be challenging in Alaska. When
the federal “no net loss” of wetlands policy was being developed, federal regulators recognized
that Alaska’s wetlands were ubiquitous and were not rapidly declining as was the case with
wetlands in the Lower 48 states. In 1994, federal regulators proposed the “Alaska Wetlands
Initiative” describing the unique nature of Alaska’s wetlands and concluding a flexible
regulatory framework was necessary, emphasizing the “practicability” and “flexibility” of the
regulatory program to reflect circumstances in Alaska.
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Secondly, federal agencies should study the “Alaska Wetlands Initiative” materials to
incorporate its longstanding principles and ideas to address the unique nature of Alaska’s
wetlands and increase the efficacy of compensatory mitigation in Alaska. There is an existing
collaborative group that provides a venue for these discussions — the State Interagency Review
Team (SIRT). This team is led by the USACE, and features the U.S. Environmental Protection
Agency, Fish and Wildlife Service, National Marine Fisheries Service, and the Resources
Conservation Service, along with the State of Alaska’s Department of Environmental
Conservation, Department of Fish and Game, and Department of Natural Resources.

The SIRT advises the USACE on the best way to manage compensatory mitigation in the State.
The team has pushed for the USACE to develop a more transparent process with guidance
documents, checklists, and templates to help inform stakeholders, lay out expectations, and limit
subjective implementation of the rule. This has been received well by USACE and several
guidance documents are currently being created. Historically it appears this team has not been
overly effective, but with new team members from the State and USACE it appears to be taking
steps in the right direction, which is encouraging.

Federal agencies should work on a continued and strengthened stakeholder outreach effort while
maintaining an on-going dialog among regulators, industry, and community stakeholders to
develop a statewide mitigation strategy. That outreach should include guidance detailing BLM’s
process for mitigation and a description of how they will calculate BLM costs for “mitigation”
on projects where USACE will also be requiring “compensatory mitigation”..

The State of Alaska Department of Natural Resources is currently pursuing the development of a
statewide compensatory mitigation program to help provide additional opportunities for project
applicants to utilize mitigation credits from a state-managed mitigation program. In turn,
previously impacted wetlands and aquatic resources on state lands could effectively be mitigated
and restored to a higher functional value, a goal shared by multiple state resources agencies in
Alaska. The Department is currently working with stakeholders and the USACE to consider the
most practical options for developing a suitable mitigation program to provide additional
mitigation opportunities in Alaska where there are limited private lands available for private
mitigation banking. Support and result-oriented flexibility from federal agencies are critical as
the State goes through this process.
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Joint Field Hearing before the
U.S. Senate Committee on Energy and Natural Resources and the Committee on
Environment and Public Works’ Subcommittee on Fisheries, Water and Wildlife
August 17, 2015; Federal Mitigation Requirements

Questions for the Record
Submitted by Chairman Lisa Murkewski
to Mr. Joseph Nukapigak

Question 1: The Greater Moose’s Tooth 1 permit calls for a mitigation fund to be set up. How
would the community like to see those funds used?

Answer:

Residents of the community of Nuigsut are represented by Kuukpik Corporation, the City of
Nuigsut, and the Native Village of Nuigsut. In some cases residents are members of all three
organizations. Kuukpik Corporation has actively engaged in the planning and permitting of
industrial activity in and around the village to ensure that the village’s concerns are heard and
heeded. GMT1 requires payment by the applicant of $8M in mitigation funds. Kuukpik has two
requests. First, that the mitigation funds be used on community of Nuigsut-related projects
including community buildings, infrastructure, or additional subsistence access roads in and
around Nuiqsut. Second, the disposition of the funds should be as directed by the community and
not by outside interests.

Question 2: Rural communities are usually trying to improve transportation and access to
subsistence activities. This is especially true in rural Alaska. You talked a lot about the Nuigsut
Spur Road as an important link for subsistence hunters.

a. Do the agencies look at the Spur Road as mitigation for subsistence?
Answer:

Kuukpik Corporation explained to several federal agencies on multiple occasions over the past
several years the value of the Nuigsut Spur Road for accessing additional subsistence areas and
jobs and training and offsetting the impacts of oil development. We are unaware, however, of
any credit provided by the federal agencies (in the 404 process or otherwise) for the fact that
community members will be able to access greater subsistence opportunities as a result of the
construction of the Nugsut Spur Road. It is our opinion that the system for identifying and
establishing mitigation does not allow for roads to be considered as mitigation in these types of
situations. Prospectively, the government agencies should look at roads as mitigation where the
road system provides greater access to subsistence.

b. Have you been able to finalize all the Spur Road permits? If not, why not?

Answer:
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We have not finalized the Spur Road permits. The 404 permit requires that a third party hold the
conservation easement and serve as custodian of the funds needed to manage the easement. We
have not been able to complete the necessary agreements to perfect this part of the permit. We
continue to seek a qualified and agreeable partner that we can work with on these two final steps
of the process.

¢. Though the Spur Road isn’t complete, does it provide additional subsistence access?
Answer:

Yes. Although it is not officially open yet, some residents have started using the road for limited
subsistence activity. The gravel used to construct the Road is still being worked and turned in
order to allow its high ice content to melt and the gravel to compact. Some caribou hunting has
occurred using the road for access. Berry picking has also occurred along the road. Finally, I
have personally benefitted as my subsistence fishing nets are set near the Niglig Channel bridge
and it has already improved my access.

Question 3: When one looks at the Colville River Delta there seems to be a wealth of
subsistence opportunities. There is also a lot of mineral wealth. This means that we need to work
to ensure that the community, the mineral owners and developers are together.

a. Can subsistence be protected at the same time that we continue to develop the
subsurface area?

Answer:

Some impacts are unavoidable, which is why mitigation such as that provided by the Spur Road
is so important. Kuukpik has worked exceptionally hard with public agencies and with the oil
industry to ensure that project designs are refined to have the least possible impact on
subsistence and on our traditional lands. Kuukpik has always taken a balanced position with
respect to Nuiqsut’s subsistence needs when contrasted against continued development in the
Colville River Delta.

b. How can all the projects that include gravel be mitigated in the area of your village?
Answer:
We believe that mitigation banks, in-lieu fee programs and permittee responsible options should
continue to be available to applicants. However, Kuukpik also thinks that there is a strong need

to expand the options available to meet the demands of industry and the communities. We
support the certification of Arctic Slope Regional Corporation’s umbrella mitigation bank and
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will work with the certified in-lieu fee program (The Conservation Fund) where possible. Both
options are important and we share the same goal of fully mitigating projects, particularly within
the same watershed and within the critical Colville River Delta.

There are unquestionably problems with the current 404 mitigation structure and process. To fix
those problems, Kuukpik strongly believes that additional statutory options need to be made
available for 404 mitigation and for the BLM mitigation program that seems to be developing,
including preservation leasing and an exemption for Native projects built on Native lands.
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Questions for the Record
Submitted by Chairman Lisa Murkowski
to Mr. Ted Murphy

Question 1: What interagency coordination occurs between the Bureau of Land
Management (BLM) and the U.S. Army Corps of Engineers (USACE or the Corps), and
USACE and the Environmental Protection Agency (EPA)? Are there ways to improve that
coordination?

Answer: The U.S. Army Corps of Engineers and the Environmental Protection Agency are just
two of the many agencies the BLM works with in considering the development of projects on
public lands. During the permitting process, proposals with site-specific wetland criteria trigger
the initiation of Section 404 with the USACE and EPA. In addition to its role in wetlands, the
EPA contributes to the management of water disposal and injection wells. The EPA isalsoa
central cooperator when conducting air and water analysis and modeling in large programmatic
NEPA documents, The BLM and the USACE have taken steps to improve coordination on
permitting oil and gas projects in the National Petroleum Reserve-Alaska (NPR-A). The
USACE and the BLM have had several meetings to explore ways to improve communication
during consideration of future projects.

Question 2: The Federal Lands Policy Management Act, or as many call it — FLPMA —
requires in Title I a “systematic interdisciplinary approach to achieve integrated
consideration of physical, biological, economic, and other sciences;” and requires the BLM
to “consider the relative scarcity of the values...and realization of these values.” Do you
consider current policies in the Department of Interior (DOI) and BLM to equally value
those integrated resources?

Answer. As part of the BLM’s land use planning process, the BLM considers each of
those values, legal considerations, and the long-term public interest when determining
how to manage the public lands. Based on these factors, the BLM identifies a balance of
appropriate uses of the public lands to meet its multiple use and sustained yield mission.

Question 3: In your testimony, you indicated that FLPMA dees provide the BLM/DOI1
with the authority to borrow principles and regulatory framework from the Clean Water
Act regarding the following mitigation priorities laid out in Secretary Jewell’s Secretarial
Order 3330: avoid potential environmental impacts; where impacts cannot be avoided,
require projects to minimize impacts to the extent practicable; where projects cannot be
aveided, DOI should seek offset or compensation. Please provide a legal opinion, which
explains the legal premise for borrowing these regulations and principles.
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Answer: The mitigation hierarchy as described in your question is a concept that is
fundamental to nearly all mitigation of natural resource impacts, whether conducted by
the USACE, DOI, or other agencies. The hierarchy has been identified by the White
House Council on Environmental Quality as expressed in National Environmental Policy
Act regulations’ and has long been considered a best practice among mitigation
practitioners. The mitigation hierarchy identifies a general preference to first avoid and
minimize those resource impacts that are capable of being avoided and minimized in
order to reduce the need to rely on compensatory mitigation. The BLM has ample
discretion to apply mitigation through its authorities in FLPMA — most broadly through
FLPMA'’s fundamental direction to manage public lands for multiple use and sustained
yield. The BLM anticipates publishing final guidance on the use of mitigation under
FLPMA early in calendar year 2016. In the case of the NPR-A, the Naval Petroleum
Reserves Production Act also provides authority, as does Title VIII of the Alaska
National Interest Lands Conservation Act (ANILCA), and section 28 of the Mineral
Leasing Act. These authorities are discussed in some detail in Appendix D to the Record
of Decision for the Greater Mooses Tooth 1 project. >

Question 4: You noted in your testimony that the program folks responsible for draft
plans, guidance and policy as well as those with the authority to sign off on those plans,
guidance and policy have taken Alaska National Interests Lands Conservation Act
(ANILCA) training. In light of the testimony we received about ANILCA requiring Areas
of Critical Environmental Concern (ACECs) larger than 5,000 acres to first get
Congressional authority:

a) Can you please explain why the State of Alaska repeatedly spends an inordinate
amount of time providing BLM with the exact same ANILCA-related/driven
comments in public comment period after public comment period?

Answer: The BLM receives many comments during the public comment process on any
proposed plan or amendment. While the State of Alaska has raised concerns with the agency’s
compliance with certain provisions of ANICLA, the BLM maintains that our land use planning
process in Alaska is compliant with all applicable laws, including ANILCA.

b) Would you commit to request that Bud Cribley send all of his field managers
and those drafting large plans or policies in the state (even those without
authority to implement/sign off on the plans) to the ANILCA training, and
request the same of relevant Washington, DC folks?

' 40 CFR 1508.20
2 https://eplanning.blm.gov/epl-front-
office/projects/nepa/37035/54639/59351/MASTER_GMT1ROD.Verl7_signed__2.13.15.pdf

2
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Answer: At this time, all personnel assigned to BLM Alaska are encouraged to attend ANILCA
training within two years of reporting to Alaska. It is also encouraged for relevant National
BLM office personnel. We are interested in working with your office on expanding
opportunities for ANILCA training, including the possibility of holding a training here in
Washington DC.

Question 5: Regarding Greater Mooses Tooth 1 (GMT1):

a) Why did the mitigation plan take so long to develop, and how exactly was the
$8,000,000 payment developed?

Answer: The GMT]1 project EIS was the first authorization of oil and gas production on Federal
land within the NPR-A and as a result, required time and effort to determine the most responsible
path forward for allowing development to occur while also fulfilling our obligations to protect
subsistence and other resources as directed by FLPMA, the National Petroleum Reserve
Production Act (NPRPA), ANILCA, and other laws. The BLM worked closely with the State of
Alaska, local Alaska Native villages and corporations, Federal partners such as the USACE, and
other stakeholders through a public process to determine potential impacts to subsistence and
other resources as part of this project authorization. To offset identified impacts that could not
be fully mitigated by avoidance and minimization measures, ConocoPhillips agreed to contribute
$8 million dollars to BLM to establish a compensatory mitigation fund to provide for the
development and implementation of a landscape-level regional mitigation strategy (RMS) and to
finance mitigation projects as identified by that strategy. The final GMT1 approval also requires
a public stakeholder process to develop the RMS that will determine how to best allocate these
funds and set clear expectations for future projects. This upfront analysis will speed the
consideration of future development projects in the NPR-A.

b) We understand that BLM intends to use part of the $8,000,000 to develop its
landscape-level Regional Mitigation Strategy.

i. Do you think it is appropriate for a private party to bear the burden of
paying for BLM to develop this strategy? If yes, why?

Answer: The Regional Mitigation Strategy will determine how best to allocate
compensatory mitigation funds to address the impacts to subsistence and other resources
that will be impacted by the GMT1 project. The impacts that the BLM seeks to mitigate
are the direct result of the economic pursuits of a private party, and the BLM believes
that it is reasonable to assign these costs to the private developer rather than to the
American taxpayer. By developing a Regional Mitigation Strategy to assess impacts and
mitigation opportunities through a stakeholder driven process, the BLM will also be able
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to better and more rapidly respond to future permit applications from those private parties
and at the same time reduce the risk of litigation.

il.  Your testimony notes that the interim mitigation policy prescribes
procedures for a landscape approach to mitigation, and that the policy has
been released “on a trial basis.”

o Is this $8M being spent in part on the “trial run” of a program, which
has not been subjected to a robust public comment period?

Answer: The BLM has decades of experience implementing mitigation to offset impacts
from development as part of the public environmental review for a given development
project, as was the case for GMT1. However, the BLM has lacked uniform and
consistent guidance regarding how to best determine and apply mitigation to projects,
which is the focus of the interim policy you identify. The BLM decided to release that
policy in interim form in order to allow for input from our field offices and from the
public. The BLM is in the last stages of finalizing that policy. In terms of public
comment on the interim policy, please see the responses to Questions 6 and 7 below.

* Your testimony also notes that the Secretarial Order 3330 “builds on
and expands” concepts from the interim policy. Does this mean that
the project proponents for GMT1 should expect in a matter of months
or a year, the BLM will require additional mitigation measures or
monies to be taken as you continue building on and expanding your
mitigation policy?

Answer: Secretarial Order 3330 and the BLM’s interim mitigation policy address
concepts that broadly apply to mitigation—including principles of additionality,
durability, and transparency —without prescribing the amount of mitigation that might be
required for any given project. In general, the BLM will continue to identify appropriate
mitigation measures by evaluating the specific impacts of each project proposal, in
consideration of applicable BLM land use plans and in compliance with NEPA.

With the approval of the GMT1 project on February 13, 2015, the BLM’s NEPA analysis
and decision-making for that project is complete. Accordingly, no additional mitigation
measures will be required for impacts addressed in that decision.

Question 6: You indicated in your testimony that the Draft Regional Mitigation Manual
did receive public comment. Please clarify exactly what that public comment was
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comprised of, and note whether a formal Administrative Procedure Act rulemaking public
comment and consultation process occurred.

Answer: While a public review and comment process is not required for the development
of agency guidance such as the BLM mitigation policy, the BLM took the extraordinary
step of publishing the interim draft policy and making it available on our public website.
As a result, the BLM received feedback from a variety of stakeholders, including both
industry and environmental groups. That feedback is being carefully considered as the
BLM writes its final policy.

a) A number of individuals sent a letter directed to Secretary Jewell and Director
Kornze outlining major legal, jurisdictional, policy, and implementation
concerns related to the draft mitigation manual in March of 2014. Do {you]
expect concerns raised by the public regarding this important draft manual will
be responded to by the Director, the Secretary or their delegees?

Answer; The BLM has received extensive public feedback on our interim policy. Each
concern raised to us in letters sent to DOI and BLM is being thoroughly considered and
in some cases may result in changes that will be reflected in our final policy.

Question 7: Given that public comment, coordination and collaboration are so
fundamental to FLPMA, what is the BLM’s process for determining whether policy or
guidance rises to the level of requiring formal public comment and coordination under
rulemaking regulations verses administrative, unilateral formulation of instructions or
guidance, etc.?

Answer: In determining whether notice and comment rulemaking procedures are necessary for a
given policy, the BLM, with counsel from the Department of the Interior’s Office of the
Solicitor, carefully considers the requirements of section 553 of the Administrative Procedure
Act (APA). Further guidance can be found in the Final Bulletin for Agency Good Guidance
Practices which establishes policies and procedures for the development, issuance, and use of
“significant guidance documents” by Executive Branch departments and agencies, including the
requirements for providing an opportunity for public comment.

e
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Questions for the Record
Submitted by Chairman Lisa Murkewski
to Mr. Dave Hobbie

Question 1: What interagency coordination occurs between the Bureau of Land
Management (BLM) and the U.S. Army Corps of Engineers (USACE or the Corps), and
USACE and the Environmental Protection Agency (EPA)? Are there ways to improve
that coordination?

Answer: The Alaska District Regulatory Division of Corps (Alaska District) currently
coordinates with the BLM and EPA through several venues, including:

a. The Alaska Region - Interagency Working Group (AK-IWG), hosted by
Department of Interior and established by Executive Order 13580, to address
both long-term and current issues primarily on coordination of domestic energy
development and permitting in Alaska, including compensatory mitigation
requirements, as needed.

b. Large project review teleconferences, hosted by the Alaska Department of
Natural Resources (DNR). Projects in the energy, transportation, mining, and
Federal realm are addressed; potential issues are discussed and coordination
occurs.

c. The State Interagency Review Team (SIRT), chaired by the Corps, addresses
policies and procedures regarding third-party mitigation.

d. Senior Leaders from the Corps Alaska District, BLM, and EPA meet on a regular
basis and will continue to meet on major issues, as needed.

e. Corps regulatory project managers communicate often and meet with BLM and
EPA staff when necessary to discuss comments received in response to Alaska
District public notices for individual permit actions. Staff coordination may also
occur during the review of general permit applications, if applicable.

f. All of the State and Federal agencies are aliowed the opportunity to comment on
all public notices issued by the Alaska District.

The Alaska District is always striving to improve coordination with these agencies to
promote shared understanding of regulatory requirements to enable more efficient and
effective permit decisions and to remain as transparent as possible throughout our
decision-making process.

Question 2: | was recently in a small town in Alaska and heard from the community
that the local tribal council was trying to build some affordable housing. This small,
roughly 2 acre project incurred some $40,000 in mitigation costs, thereby driving up the
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ultimate cost of housing. Do you see this as a problem and what options are available
to minimize impacts of mitigation costs?

Answer: Compensatory mitigation must be appropriate (i.e., commensurate with the
impacts) and practicable. Practicable, as stated in 33 CFR 332.1(c)(2), means available
and capable of being done after taking into consideration cost, existing technology, and
logistics in light of overall project purposes. When examining the cost, the Corps may
review whether the compensatory mitigation cost is reasonable and expected given the
type and location of compensatory mitigation required.

As always, the Corps works with applicants within the parameters of the existing laws
and regulations to be as flexible as possible and to work towards finding sustainable
solutions that meets the needs of the applicant, the Corps, and the aquatic resources.

Question 3: Regarding your Section 404 permitting, what are the largest issues you
see affecting miners, and what resolutions do you think can be realistically
implemented?

Answer: The largest issue affecting the mining industry is the necessity to align multiple
federal and state permitting processes. Clean Water Act Section 404 requirements only
represent a subset of regulations with which a miner is required to comply. The State
and the BLM also have mine permitting programs which include mining reclamation
requirements and associated performance standards. The challenge facing the miner is
understanding and meeting all of the necessary requirements.

The Alaska District has addressed this issue by working cooperatively with State and
Federal agencies (BLM in particular) along with the mining community to reach a shared
understanding of each program’s requirements to ensure that duplicative and/or
contradictory requirements are not imposed on the mining industry. An example of this
effort is the recent renewal of the Placer Mining General Permit which involved
extensive coordination with agencies and industry. As a result of these coordination
efforts, the Corps and BLM were able to establish a protocol by which miners
performing work on BLM land are no longer required to contact the Corps prior to
beginning work. The Corps, along with Federal and State partners, and representatives
from the mining industry will continue to work together to reach a shared understanding
of requirements and develop a coordinated application process to reach this goal.

Question 4: We understand the Arctic Slope Regional Corporation’s (ASRC) attempt
to operate a wetlands mitigation bank on the North Slope has been under review for
almost 4.5 years versus being a process that one would expect to be closer to 18
months.
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a. Why has this taken the Corps so long?

Answer: The ASRC submitted a prospectus on February 3, 2012. The Corps provided
a notice of approval for ASRC to proceed in drafting a mitigation banking instrument on
October 5, 2012. The ASRC submitted a draft mitigation banking instrument on
October 6, 2014. The Corps coordinated an interagency review team (IRT)
consideration of the draft on November 18, 2014. The Corps communicated the
comments from the IRT to ASRC on January 30, 2015 and also met with
representatives of ASRC to discuss comments on the draft instrument. The ASRC
submitted a revised draft mitigation banking instrument on June 3, 2015. The Corps
corresponded with ASRC via e-mail and telephonically to discuss unresolved issues in
the revised draft instrument. On August 20, 2015 the Corps sent ASRC a formal letter
identifying outstanding issues that needed to be addressed to ensure compliance with
the 2008 Mitigation Rule (33 CFR 332).

b. What is the Corps doing to streamline this process for ASRC and others that may
want to establish a mitigation bank in the State?

Answer: The Corps is working directly with ASRC as well as all proposed bank and in-
lieu fee sponsors to facilitate development of a mitigation banking instrument compliant
with the 2008 Mitigation Rule. In addition, the Corps is developing templates for
mitigation bank and in-lieu fee sponsors to use throughout the planning and
development process. These templates are being coordinated with Federal and State
partners as well as potential sponsors.

Question 5: You noted in your testimony that 17 of the 431 projects authorized
required compensatory mitigation. What specifically is the authority in the Clean Water
Act to authorize the “requirement” for compensatory mitigation?

Answer: The Corps authority to require compensatory mitigation under its permit
program, when appropriate , is derived from statutory authorities. These include
Section 404 of the Clean Water Act (33 USC 1344), Sections 9 and 10 of the Rivers and
Harbors Act of 1899 (33 USC 401, 403), and Section 103 of the Marine Protection,
Research and Sanctuaries Act of 1972 (33 USC 1413). In order to comply with the
statutory mandates, to administer a permit program, the Corps promulgated
implementing regulations. These regulations include the provisions at 33 CFR 320.4(r),
which set forth policy on the consideration of mitigation measures and the sequence of
avoidance, minimization, and compensatory mitigation.
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Furthermore, in section 314(b) of the 2004 National Defense Authorization Act (P.L.
108-136), Congress required the Corps to "... issue regulations establishing
performance standards and criteria for the use, consistent with section 404 of the [Clean
Water Act], of on-site, off-site, and in-lieu fee mitigation and mitigation banking as
compensation for lost wetlands functions in permits issued by the Secretary of the Army
under such section...." Those regulations are at 33 CFR Part 332.

Question 6: | understand through a number of USACE colleagues that the availability
of a detall to Alaska is not uncommon. In your experience, are those that come to
Alaska for a six to twelve month assignment, for example, adequately knowledgeable of
the unique qualities of Alaska to make thoughtful and pragmatic analysis such that the
end result is both timely and practical?

Answer: The Corps provides developmental opportunities for individuals from across the
nation. This is done for many reasons: Assisting employees in gaining national
perspectives, career development, and broadening employees’ skill sets, among other
reasons. The Alaska District also participates in and encourages these types of
developmental opportunities. This practice allows employees to experience the
program in other parts of the country, and to interact with a wide range of backgrounds
and perspectives within the confines of the Corps regulations. Individuals on
developmental assignment from outside districts provide meaningful input o regulatory
processes. However, these individuals are not regulatory decision makers within the
Alaska District. The individual on developmental assignment works directly under the
supervision of a Branch Chief and/or the Division Chief who has the delegated authority
to make permitting decisions.

Question 7: Given that there has been much litigation over Section 404 permitting to
include plurality opinions in the Supreme Court, there exist a few undefined terms within
the law to include a definition for waters and wetlands, and the regulations afford some
judgement and analysis on the part of the Corps and the EPA to make good legal and
policy calls when it comes to 404 permitting, do you think it is fair to say that there is
some subjectivity when it comes to analyzing the facts of a particular project’s impact?
If so, when you initially advise a proponent that you have concerns about anticipated
impacts from their projects, is there active engagement by the Corps and EPA to reach
out to the project proponent to get their project to a workable design?

Answer:. Corps regulatory project managers routinely have pre-application meetings
with applicants to identify potential issues regarding proposed projects. In some
instances, these are joint agency pre-application meetings where the Corps hosts a
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meeting with the BLM, USFWS, EPA, State agencies and the applicant. This allows
each agency to represent concerns regarding its respective authorities directly to an
applicant. In addition, the Corps solicits comments from the public as well as federal
and state agencies on each proposed individual permit. All substantive comments,
agency or public, are shared with the applicant. The Corps then works with the
applicant toward resolution of all substantive comments.

During the hearing, there were many comments concerning consistency in the program.
The Corps strives to have a consistent process both within the Alaska District and
nationally. However, every project is evaluated on its own merits (type of impact,
amount of impact, ability of the applicant to provide data, and financial ability of the
applicant, among other considerations). The Corps works with applicants to the
maximum extent practicable to permit reasonable and sustainable projects through fair,
flexible, and balanced permit decisions.
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|No Responses to Questions for the Record
have been received from Dr. Thiesing as of the time of print.|

Questions for the Record
Submitted by Chairman Lisa Murkowski
to Dr. Mary Anne Thiesing

Question 1: What interagency coordination occurs between the Bureau of Land Management
(BLM) and the U.S. Army Corps of Engineers (USACE or the Corps), and USACE and the
Environmental Protection Agency (EPA)? Are there ways to improve that coordination?

Question 2: Given that there has been much litigation over Section 404 permitting to include
plurality opinions in the Supreme Court, there exist a few undefined terms within the law to
include a definition for waters and wetlands, and the regulati afford some judgement and
analysis on the part of the Corps and the EPA to make good legal and policy calls when it comes
to 404 permitting, do you think it is fair to say that there is some subjectivity when it comes to
analyzing the facts of a particular project’s impact? If so, when you initially advise a proponent
that you have concerns about anticipated impacts from their projects, is there active engagement
by the Corps and EPA to reach out to the project proponent to get their project to a workable
design?

Question 3: [ have been advised of a number of letters issued by the EPA that say something to
the effect “there may be impacts — further investigation is required.”

a. How does a project proponent help effect a timely further investigation in pursuit of a
timely permit issuance?

b. Is there communication about what specifically may ereate a problematic impact?

e. Are there timelines that the agency is bound by in regulation in terms of response
time to a project proponent?

Question 4: In your testimony, you indicated that Kuukpik “offered” the easements voluntarily.
Given Mr. Hobbie's remark that a permit is not issued where activities/mitigation measures do
not occur, please explain this concept of “voluntary” provision of land or money.

Question 5: [ understand from Mr. Brand’s testimony that the EPA has shut down the
Conservation Fund until the fund is able to be audited, and that permits cannot now be obtained
as there is no organization to receive the required funds.
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a. Is this true?

b. If yes, can you tell me when this will be remedied or how project proponents can
expeditiously operate in the interim?
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Refore the
Uinited States Ssnate's

Cominittes ah Ensrgy and Natural Resources
’ and ’
‘Committes on Environment and Public Works®
Subcommittee on Fisheries, Water and Wildlife

Chairwoman Murkowski, Chairman inhofe, Ranking Membaers Cantwell and Boxer, and
Members of the Subcornmities: ’

My nama is Richard Glenn and | seive as Executive. Vice President for Lands and
Natural Resources of Arctic Siope Regional Corporation {ASRC). '

ABOUY ASRC.

ASRC is an Alaska Native regionsl comoration {ANC) crealsd at the direction of
Congress under the terms of the Alaska Native Claims Settement Act of 1871
{ANCSA). Asthe Native corporation for. the North Slope ragion of Alaska, our ragion
encompasses. 5% milion acres and Includes the villages of Foint Hopse, Point Lay,
Wainiwright, Atgasuk, Barrow, Nuigsut; Kaktovik; and Anaktuvdk Pass. ASRGC pursues
resource development ontha North Slope to benefit our growing shareholder populaticn
of approximately 12,000 lfupist peopie.-

Under ANCSA, Congress directed Nafive corparations, including ASRG, “lo provide
beneflts. to its Shareholders who are Nafives or descendants of Nafives or 1o its
shargholders! immediate family members who ate Natives or desceridarits of Natives to
promote the health, education or welfare of such shareholders or family members.”
Consisterit with this unique mandate, ASRC opérates as 3 for-profit business that is

Cosheraie Heatquardn - FO Box 129~ Bamow, Almka 99723.01257 907,852 8533 or 707 B52.6433 « FAX 907 852.5733
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commiified both to providing Sound findncial refums 10 our shareholders and do
presewsng our Ihupiat way of fife; culture and fraditions. Accordingly, a portich of oir
revenues is invested into supporting iniiatives that aim fo promots heaithy communities
and sustainable economies.

ASRC lands are lovaled in areas that cither have known resources-or are hzghly
prospechve foroil, .gas, coal, and minerals.  In carrying oul our ccngress;onaliy—
mandated mission, ASRC and s subsigiary companias sre aclive participants in Noith
Slope off exploration, develcpment, and production, and have besn so for decades.
The oil and gas industry provides many. jobs for ASRC’s Hiupiat sharebolders and is the
source of many - contracting Opporiunties for the ASRC family of companies. This
includes work our subsidiaries perorm’ as contraclors In off field developments,
enginesring, plpe}me maintenance, and property leasing for -exploration  and
development. The development of off and gds resources in our rggion has fosterad &
stable local-lax base that provides lodal education- anid commurily improvermenis that
would. otherwise. be facking or fumnished at great expense by the federal govérament.
and other agencies,

Oftan, the activities in. whlch ASRC and its shareholders undertake: require engagement
with federal-agencies to perform fitigation to 6ifset project impacts. These projedts are!
subject o {among other things} the U8, Army Corps of Engineers’ {Armay Gorps)
authority undst section 404 of the’ Clean Walter Act !,CWA} and the Bureau of Land
Management's {BLM} land use and planning mitigation. programs.. ASRC suppors an
interagensy soordination. effort retated lo economic developmant on fedetal, state, and
private langs.

Olr perspective is based on'the dusl reallfies-that our fupiat cultare and communities
depend upon a heaﬁhy ecosystem and the subsislence resources it provides and upon
present and fulure oif and gas development as ‘the foundaiion of a sustained North
Slope economy.

COMPENSATORY MITIGATION ISSUES UNDER THE CLEAN WATER ACT

Under the CWA when an ANC or tibe develops a project on #ts lands that impacts.
"waters of the United States,” the Native landowner is required o gbtain a CWA section
404 permit from the Ammy Corps, Section 404 permits authorize the discharge of
drédged of fill material into “walers of the United ‘States;” whigh is. defined to include.
wellands. To obiain & section 404 permit, the Amy Corps often requires, amiong other
ihings, compehsatory mifigation to offset project impacts on the welland and other water
FESOMITES.

Generally, there afe four methodsof providing compersatory mitigation in the context of
a CWA section 404 permit (1) the. establishment. of a new aguatic site; {2) the‘
restoraacn of a prewously-ex:stmg aquatic -siter {3} the erthancement of an existing.
aguatic site's funttions: or (4) the preservation of an axisting aguatic site — typsca!}}*
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through acquisition. The Arrey Corps typically préfers restoration mitigation because "n
has the greatest potential for replacing both last aquatic resource functions and area.”
For mszsgatwn through preservation, ANCE and tilbes may under dome circumsiances
set-aside certain of their lands oot iripacted by the development project fo offsel project
impacts on wetlang and water resources,

Once Native jands have been set aside for preservation, the fand & permanently
unusable for development pufposes of any Kind. This i the case. even though the
project may have d predetermined Mecycts, such that impacted wellands wilf be
resfored -after & period. of time and, under ideal cirgumstances, there Is no. further
ecclogical nead o compensate for their oss.. In short, if.a project hasa hfecycie of 20
years, the preservation status of lands set-aside for mifigation does hot expire with.the
project; instead, that status remaing In perpetuity.

Three mechanismis for fulfiling compengatory mitigation: requirements are curfently
sanctioned by the An’ny Corps-and the Environmental Protection Agency: {1} permittee-
tesponsible nitigation; (2). fnifigation barking; and {3} in-ieu fee: mitigation. Under
perinitiessresponsible. ritigation, the pemmittee remains responsible for enswing that
required-compensation activities are completed and successfil. Permitles-responsible
mitigation can be Tocated at or ad;acent {o the impact site {Le., on-site compensatory
mitigation} or-at anather location gensrally within the same watershed as the impact site
{i.e,, off-site compensatory mitigation). Miligation banks-and in-feu fes mifigation both
involve off-site compensation activities generally conducted by a third party. When a
penmiitee’s compensatory mitigation requirements are $atistied by 2 mitigation bank or
in-lieu fee program, respnns:bibty for ensyring that the required mitigation is successiul
moves-from the permiftes 1o the bank or in-ieu fee sponser. Mitigation banks and in-
Feu feg prbgrams both conduct conaoiidated aqualic resource. restoration,
énhancement, establishment, and preservation projscis.

ANCs and tribes face unique challenges to developing our resources under the existing
compensatory mitigation regime. In Aleska, the majority of Nalive lands are wetlands,

For gxample, one hundred percent 6F one ANC's lands {conveyed pursuant io ANGSA)
have been deemsd watlands by the Army Cormps. That mians oné hundred perdent of
the ANC's Jand is subject to compensatory mitigation requ:remants should the. ANC
wish to develop any of e fand. Additionally, the ANC's land & surrcunded oy ol
vevelopment projects.  In-order 1o minimize he impacls 10 the ANC's village residents
from ofl development, the ANG plans to bujld & S.8-mile Jong road that will impact
approximately 57 acies of 1and {weﬁaﬂds} The road will enable fesidents fo access
subsistence résources (6.0, caribou) whose movement and activities may be- affected
by the presence of deveiopment Yet, the federal government & requiring the ANC o
placa 127 acres of their land in permanant conservation status in ordes o build the road.

ASRC'S STALLED ATTEMPT TO CREATE A WETLANDS MITIGATION SANK
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In 2010, the Army Corps approachsd RSRC and asked if we would be willing lo
sonsider créating a waliands mitigation bank-that will cover the North Blope. of Alaska
and the Northwest Arctic. Leaders within ASRC detarmined this was g positive
opporiunity Tor our sharsholdérs and an effective way to utfize portions of our land that
were othehwise not being used. We were told that the process to créale a wetlands
mifigation bank would take abproximately 15-months, This estimate was consistent with
the Army Gorps’ regulations and the amiount of fime [t takes Yo setupa mrt@gaizun bank
in the lower 48 states, Desp:te our best efforts, ASRC’s mitigation bank is still not
cperatmnal We believe this is dus it larfe pan-to'the lack of continully and interhal
consistency within the Army. Corps’ operations in Alaska. We have found the procsss to
be burdensoma, terribly time consuming, and ccmgtetely lacking strategic dirgction from
the Army Comps, Thisappesrstobe a pmbiem unigue to-selingup a mmgatmn bank in
Alaska.

Mitigation banks- ars’ not only’ an important busingss opporiunity for Alaskan enht;es,
they elso provide -a much needed mechanism to comply with federdl compensatory
roitigation’ réquirerments. ASRC's mitigation bank would aise allow mitigation to ocour
on e North Slope — where projects are impacting our land. ~ Converse to His local
mitigation approach is BLW's recent smsensatow mitigation scheme, discussed further
below, which required a project developer to pay. feés to devélop a "Regmnai Mftsgatwn
Strategy”® friat has m}thmg to do with purchasing land fo mitigate projest: impactg.
Regardless, -thefe’ is an increased need for intéragency ooordination and new
compensatory miligation options for ANCs and tribes,

COMPETING COMPENSATORY MITIGATION REQUIRED BY BLM

n 2013, BLM released & draft “Regicnal Mitigation Strategy” to "establish policies,
pfocedums ‘and instruction for the use of rifigation” on BLM lands. Again, there does
not appear fo be any. internal agency. congistency related fo what types-of compensatory
m:t:gatzoa BLM should {or cany. require of how the Regional Mitigation Strategy should
be “implemerited. Moreover, project deveiopa*rs working on_ BLM land -impacting

wetlands pow face a dual compensatory miligaion regime.  This labering effest of
multiple agendies trymg to extract compareatory mitigation réquiramants Ras @ huge

chilling effect on economic develspment in Alaska.

An example of this competing compensatory rmiligation regime Involves the Greater
Mooses Tooth Unil One project:{GMT 1), which was approved by the BLM earlier thig
year, The GMT1 project will be ihe first prottuction of oit-and gas from the Tederally
nanaged National Petroleum Raserve in Alasks (NPR-A). In BLIWs Record of Decision
{ROD} for GMTH, ConoccPhd%zps, A&aska inci,-the praject, proponent, was requiret o
pay $8 milion in compansatory mitigation. Accarding to the ROD, BLM plans to use &
substantial pc}rtaan of this “fee” {o iroplement its Regionat, Mztxgamn Strategy. In our
opinion, this is a complelely inappropriate use of compensatory mitigation fees ~the
money should go towards mitigating impacts from the GMT1 projedt, Le., purchasing
additional wellands 1o préserve and should ns}t ba used to deve%ea “duplicative:
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compensatory mitigation requirerhents. | Is importent to rémember that Undef this-dusal
federal compensatory mitigation regime, in addition o paying $8-million {o fund Bil's
strategy, GonotoPhillips wilf -alsc be reqmred to comply with the Ay Corps'
compensatory mifigation reéquirements. Thase additional costs to a project developer
operating on aur land will impact ASRG.

NEED FOR COMPENSATORY: MITIGATION REFORM

ASRC encourages the Comm;iteasw re<gxarine and reform the exisimg Lompansatony
mitigation requirements, partioularly as. they relate t¢ projects on Nativé lands. The
complex layering of corfipensatory mmgatmn requirernents and. piecereal and arbifrary
behavior by multipls fedsral agencies is urduly burdensome for Alaska project
developers, ANCs, and tribes, ASRC. supports federal iegxsia!wn -gescribad below, that
would create an exemnption from compensatory mitigation requirgments for project

aveloprént on Tribal and. ANC lands: ASRC aiso stpports federal jegisfation that
would establish a new compensatory mitigation mechanism that permils the ulilization
of fife-of-the-project preseriation leasmg for projects. that impact Tribal and ANC Jands.
This tegisiation thal ASRC supports is not in conflict with our desire fo establish 2
mxﬁgatﬁon bank and & in fact complementaryto it

TRIBAL/ANG EXEMPTION FROM COMPENSATORY MITIGATION

As axempkfed by the road—buifdmg example abova, cufrent. CWR egukements for
compensatory. mitigation force ANCs o permansntly sét aside. Sarge parcals of land o
offset praject impacts .even when the ANG is devloping land conveyed fo it in
settlement of their indigenous jarid ¢laims {i.¢., pursuant to ANCSAY

Lagtslatnon recently introduced by Represantative Don Young {R-AK) would amend the
CWA to exempt ANCs-and fribes from compensatory mitigation requirements for some
section 404 dredge and fill activities. Under the propased legislation, any ANC
receiving @ 404 permif would be exempted fiom any compensatory mitigation
requirements.. in addition and as a safeguard, fhe bill, as proposed, ‘would subjact the
exempted ANC to poléential restoration of rehabilifation réquirements estabiished by the
Army Coms, if the'ANG ceased or abandoned work under the 404 parmit,

ASRC stmngiy supports the legasiatmn mtroduced by Representative Young to provide
ANCs and {nbes with: relief from CWA compensatory mitigation requirements snd
encourages yolr Committees {o works fowards paSsmg this ieg;s%atmn

CREATION OF PRESERVATION LEASING ON ANC LANDS:

As d:scussed above, there are currently three types of ‘mechanismis now available 16
providle compensatory mltigamn. {1} permitiee-responsible mitigation; {2} mitigation
banking; and {3} inclieu. fee mitigation. Miligation banks are increasingly the miost
cammbn mechanism  Used for ‘compensatory rhitigation thyoughout the country:
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mmgatm banks are: the only. viable corapensatory fnitigation opfion avallable 1o ;}m;ect
developers in Alaska: Thete are only & hendfl of operational mitigation barks in
Alasgka ani ASRC's a%temp& to create a mitigation bank hes tumed whatis an 18-month
process in the lower 48t a near 4.5 year process in Alaska. For projects developed on
Native jands or that impact Native fands, ASRC Selieves thers should be a fourth
riechanism available to fulffill compsnsatory mitigation requitements; H‘e»uf—the«pru;eci
preservation feasing:

Preservation feasing is a ool that would allow ANCs to mitigate pm;ssts that inpact
their land and support resource development projects by providing wmpensatwy
miligation for projects iv:a mariner that. respedts Native tand ownership, Under the
proposed preservation leasing opfion; -a project devetoper conducting a pm;eai on
Native lands or that may impsct Native lands would be able to fulfill section 404
compensatory mitigation requirements by entering’ into @ nagotialed agresmant with the
Native landowner to Iéase Native lands for preservation for a predetermined amount of
time, .As the project ages arid xmpacts to-the surfounding wetlands lessen, so.would the
foolprint of the preservation activiies. At the conglusion of the. pm}ac:t afer impacted
lands have been festored, all rfights 1o the Jand would reveri back fo the Native
iandowrer, Thus, impacts will be mitigated thmughauk the Ife of the project, and Native
tandowners cen feclaim the land fof their use and enjoyment in the Ruture: without
committing future ‘generations to the permanent set-aside of Hisir lands.

Reprasentativé Young has recently introduced legisiation {separate frof the legislation
ﬁescnbec% above} that would amend the CWA lo allow preservation leasing as a

machanlgm fof compensatofy mitigation Tor 404 permitied activibes for ANGs and tribes.
Undar the proposed bifl, a preservation lease is defined as "an agreamemt urider which
a pemmittee pays an ANG a monthly or annual fee 10 préserve ANC fand in an
undisturbed condition during the term of the lease to mitigate for a permifted activity.
Simitar to mitigation bank, whereby a permiitee pays.a jes {0 buy mitigation “credits,”
under the preservation leasing option, a permitiee would pay a fes o lease ANG land o
salisly their compensatory mitigation requirements.

Compliance with $ection 404 of tlie CWA has significant financial implications on any
Natfve-owned projects and projects- on Native lands that benefit Native sharsholders
angd communities. ASRC stongly supports Representative Young's proposed
legistation’ 1o pmvzrﬁe prasemattan leasing s a fourth opiloy for campenssatory
mitigation. it s ASRC's goa! to dévelop oplions to provide relief fo prujects on Native
lands, The preservatxcn leasing option will provide Native landowners whose Tands are
impacted-by a project with finencial ncentives to benefit frém that project through
negotiated Jease terms that arg non-permanent,

As a Native corporation, we arg. commiltad o Teinvesting in our cofmunities and
encoyraging safe and- 5ustamab§a development of our resolroes, We are grateful that
your Committees ate committed 1o streamiining federal land management practices and:
mitigation: requirements and ASRC wrges Congress. o consider the fwo legislative




118

Hearing: Fedéral Land Management and Mitigation Requirements
ASRC Testirnony- ’

Page 7

August 17, 2015

options describad above fo protect Native landowners white mairdaining important CWA
proteclions. ‘We aiso urge Congress.to require federal agencies ko develop coordingled
efforts 1o streamling the compensatary mitigation-process so that project developeis are
not caughtiin a fragmented regime of federal policies. Thank you.
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Members of the Sennte Energy and Natural Resources Committes and Senate Enviromnent and Public
“Works Subcommities on Fisherdss, Watei #nd Wildlife

My name is Mike Coons, as an-Alaskan, [ and so many offier Alaskavs have disdain for the Dept OF
Interior and BLM, specifically. lzenbeck; predatory management Jifferences batwaen the literior and-
Alasks, a5 well as Federal overveach throughout our State. However, i main purpose for this
testiniony-is t the EPA.

The EPA. in gcnerai smce #'s inception hay been Inept and over bearing, It has kowiowed to the
envirenmentalist groups and dismissed 10€'s of yéars 0f Sound coriservation practicss, - That is had
enoughi: Now we have anadmivistration that by exeeutive order and-total distegard for the- 10™
Amendment of the Unifed Sxaies of Ameriex hids made tho:se isstes, practices gnd problems pale in.
compmsmﬁ

The EPA is bought and patd from by the eavironmentalist groups, pure and simplel. The practice of the
environmentalist filing suit against-a State or company, then behing elosed dobrs, that group wcdcmg
aut exiatly what they wanted with the BPA a3  so call “seitiement” is not well kiewn by most, but i
knaws to heve and still bap) pening; We lnow that there are. Judges who legisfate from the hench, but
this is-eves easier, gef the settiemant; then have thit leftist Judge sigd off on it, 3l without the expense
by the: envsronmeutai&st of going to.teiall

EPA hasdecided to shut-down Peeble: Mine, this was from the gel.go withoul any réal séience or
information from ausside the environmentalist com nynity, Iatiended sad. spoke in support Peeble
ine last year in Anchorage, 1 was pbvious that the EPA hiad zero intention te hear from our side.in
any positive nianndr what-so-ever! T saw the EBA members staving off into space; bady. Eangungc zhm
was 5ot interestad and 1 do believe doodling instead of listefing, writing down arguments or giving ol
sides & fair and impartial hesring, Vet whthi tiie enviconmentalist spoke tha body {angurge was "zl
ears™t - All that héaring did was spend more of my taxpayer dollars for some high priced EPA people 1o
hoid meetings with the outcome already decided! '

Now weliave the EPA dumpmg wepter from'an old gold mine info Colorada waters, impacting multiple
Spates, the people along those: rwers, the animals thal drink fronvthose rivers and the fish and other
species in those rivers. "Yet, themain veason that Peeble was denlcd was the “dange” from the heavy
wmietals that would be stored in the holding lakes and the fear tht the dams would burst and potiute the
fisheries downstrears, 1 will rabirké both fsstiss

First off e minethat the EPA messed with his bean theve from 1887-1922, Accor dmg o naws stortes
the EPA rentoved a phig that'had “Possible Teak”. From and drticlein

https f!wwwmdapendenmmne& camignId—I\ang~;n; ne-swner-epa-incompetents-fopoed-theic-wity-on-10-
his-property! V' The EPA nat anly caused e massive foxic spill that poured from an abandoned mine fnto
e Arimas River, they did It egainst basfc common sense, working shipidiy on the privats praperty e

ming i§ on. afr threstaning the swner whe did pat wani ia give them acosss. The EPA has
ood aﬂawwfad_qu ard{aawxw.v g Slaim as of ver

BECESS !a ff:e msrm o mvssffgafe ] dzsafzargs-war:h fs&ey pa'ugged g fasf year.

After the EPA was done and they removed the. plug, the mine reafced more tfzan Fmiltan galions of ok
metels inte the Animas and San Juan Rivers over the fast o weeics.



120

-Fotir ysars ago the ERAthréalened the owner with 8835000 a doy fne i he dida't fof frem ont 1 workon.
ris propertys Hie said that wiien yoitie the fitle guy you qickly-put up fiv white tag®

Those dams.wers from technology st canit'hold »candle iothe engindering oftoday, as io sifity: The
“femr” is of an estthquake at Peeble, the engineering and teclinoligy of today nd when the bf.j.kimg
vens are built areand will be far above any biéfore. Unless EPA were'to come in and mess .m\iuh it and
cause a spill in the futurel Sadly the EPA has no'regard for private propenty, at Gold King Mine or
Peeble ar anywhere else since they have been i existencel Andther exdellent example of mintg
‘history and impact on figheries i the Keunecott Mine that was on the Copper River and ihet produces.
some of the finest and expensive King, Ked zud Sitver Salmon fisheriesin the werld!

“The.main “stated renson” for denying Pecble was the concara that may of the heavy metals were o go
o the Bfistl Bily rivers would kill off aft the selmon and other species; "That the toxis natire of
arsenic, mercury, lead eic wis lethal to-wildlifs. fish and of course bumians, Yot ahmost immediately
after the Gold King Mine catastrophe the people dows river wers tald ¢} is sof8, no veed for alirm,
‘water §s safe to drink, nothing Bere, move-onto the next story medial This from a mine with a€ best
1922 technology? Sowhich is#? The reat answer is thas the EPA, Presideat Obama want to-shut
doserrany and alf bse of the land to further thelr enviromimentalist ngenda; A agenda that iy based on
false seience that-has been shown to be fraudulent across the board! T notild go.on for midsy, many
mré pages, bist 1 do hopre that the mombers get the drif By now, "

Botiom line-Senntors, the. Statg of Adaska is ourland, period! We the Peaply oF the State of ATaska live:
“here, work here, vecreate here and we love and take cars of cur fand far better than sny Federa! agency
chuld begin 1o imagine doing! EPA must be held responsible for Gold King Mine stupidity, the rofings
by the-Courts and EPA stoppiug Peebls Mine, again, on privatg fands; smust be overturnad] The State-
of Alaska DECiand DNR will take due ditigence in seeing thitt sdy permitting process follows sound
ssience, éngincering and any other mining aad construction practices needed fo ensure a safe operation
farthe next several bundreds of years! Additionaity, sy future finding in the Federst Budget must be-
veduced by billions ofdollars. The.past.ability of EPA deciding and iniplementing rules and regulations
must be stopped! The rights of the People uder the % Amendment and the rihts 6f the States under
the J0* Amvendinent must be upheldt

Nk D7
Wichgel C. Cooms- '
5200 N Dorbthy Drive

Palmer, AK 99645
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Ecological

Land Services

August 17, 2015

U.8. Senator Maria Cantwell
Marshall House

1313 Officers Row
Vancouver, WA 98661

RE: Joint Field Hearing in Alaska for Committee on Energy and Natural Resources
Dear Senator Cantwell:

Thank you for the opportunity to provide this written comment for the above-referenced committee
hearing taking place today in Wasilla, Alaska. My firm, Ecological Land Services, Inc. is working to
establish wetland and aquatic resource mitigation banks in Alaska. One bank is near Juneau for
Waterman Mitigation Partners involving clean-up and habitat restoration at a historic mine site. The
other is for Columbia River Carbonates (based in Woodland, Washington) who owns a 1,200 acre
parcel on Prince of Wales Island, where a substantial and robust wetland mitigation bank is being
proposed. Substantial work and investment has occurred on both of these proposed mitigation
banks to date, and should be approved as certified banks within the next several months. Any effort
to exempt outright all wetland mitigation in Alaska would certainly gut our client’s attempts to make
wetland mitigation banking viable. We know wetland mitigation in Alaska is challenging in terms of
finding suitable sites for restoration, however | can assure you there are opportunities that are
certainly viable, and these two proposed wetland mitigation bank sites are case in point. We are
very supportive of the mining and resource extraction industry in Alaska, and are members of the
Alaska Miners Association. We agree that for smaller scale projects, mitigation should be
commensurate with the scale of the impact and the ability of the miner or operator to afford such
mitigation. This can be worked out administratively and scientifically, taking into consideration
economic constraints of the operator. Obviously a “middie-ground approach” is necessary and
appropriate; however we firmly do not support exempting ali projects from wetland mitigation in
Alaska. This will result in losses to wetland and aquatic resources, and economically harm the
investments {o date in establishing viable permitted wetland mitigation banks in Alaska. Thank you
for the opportunity to provide this comment.

Respectfully,

Francis Naglich, President
Ecological Land Services, Inc.

1157 - 39 Avenue Suite 220 - Longview, Washington 98832 » Tel {380) 578-1371 » Fax (350) 4149308
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Fortymile Mining District
P.0.BOX 4
Chicken, AK 99732

August 26, 2015

Honorable Senator Lisa Murkowski,
Honorable Senator Dan Sullivan,

This letter is the testimony of the Fortymile Mining District to be given as record for the
Committee on Energy and Natural Resources and the Committee on Environment and Public
Works Subcommittee on Fisheries, Water and Wildlife. The District would like to thank you for
hard work and continued support of family placer mines in the Fortymile and all of Alaska.

The family placer mines that make up the Fortymile Mining District are currently facing an
unprecedented obstacle in dealing with the Department of Interior’s Bureau of Land
Management (BLM). The BLM is presently trying to replace the Fortymile River Management
Plan and is instituting multiple Instructional Memoranda’s upon the miners of the Fortymile
Mining District. A number of miners live with their families in the Fortymile and these actions,
the lack of communication with BLM and the introduction of the instructional Memoranda’s, are
driving miners out of business and out of the Fortymile.

The Fortymile Mining District was established on the Fortymile Bar of the Fortymile River on
March 25™, 1898 under the 1866 Mining Act (H.R.365) and the General Mining Act of 1872
(H.R. 1016). The Fortymile Mining District is the oldest and longest standing Mining District in
the State of Alaska. Since 1898, the District has been actively engaged with Governmental
agencies to promote family placer mines and create a healthy and vibrant environment for all
user groups of the Fortymile River, its tributaries and watershed.

Currently the US Department of Interior’s Bureau of Land Management is applying pressure
from every angle to try and limit family placer mining and slowly shut down all mining in the
Fortymile. This is being achieved by over regulation, de-funding and improper staffing in
addition to burdensome expenses attached to mining activities.

The following is a list of how BLM is attacking family placer mining:
- Replacing the Fortymile River Management plan.
- Issuing and enforcing three “Instructional Memoranda’s”.
- Creating an unrealistic stream reclamation project.
- Improperly funding and staffing the 3809 Mining Program.
- Denying the Fortymile Mining District coordination status.

Replacing the Fortymile Rivers Management Plan

Fortymile Mining District - P.O. BOX 4 - Chicken, AK 99732
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In February of 2008 the BLM starting a scoping process to replace individual Resource
Management Plans (RMPs) for the Fortymile River, White Mountains and the Steese National
Conservation Area. The BLM claims they are amending, consolidating and updating these
Resource Management Plans for each area. This is incorrect. The BLM is replacing these
Resource Management Plans with the proposed Eastern Interior Resource Management Plan.

The current Fortymile Management Framework Plan (1980) and the Fortymile River
Management Plan (1983) were required by ANILCA and approved by Congress in 1983. The
BLM does have the authority to update the plan but cannot replace it as is stated on the BLM’s
website for the Eastern Interior Resource Management Plan and Environmental Impact
Statement.
“When completed and approved, the Eastern Interior RMP will replace three existing
BLM land use plans: the White Mountains National Recreation Area RMP (1986), the
Steese National Conservation Area RMP (1986), and the Fortymile Management
Framework Plan (1980).”

www.blm. gov/epl-front-
office/cplanning/planAndProiectSite. do?methodName=renderDelaulPlanOrProjectSite&projectid=1100 .

This planned replacement is contrary to and violates ANICLA under Administrative Provisions
Sec. 605. (d)
“(d) The Secretary of the Interior shall take such action as is provided for under section
3 (b) of the Wild and Scenic Rivers Act to establish detailed boundaries and formulate
detailed development and management plans within three years after the date of
enactment of this title... "

The proposed new RMP is not a “detailed development and management plan”. This new plan
encompasses three current Conservation System Units and adds the Black River areain a
document over eight inches thick. In comparison the current plan for the Fortymile area is less
than one inch thick.

When the Fortymile Management Framework Plan was put together the BLM coordinated with
multiple user groups including local hunters, fishermen, individual miners, the Fortymile Mining
District and other impacted groups to develop the Fortymile Framework Plan. The users were
actively engaged and involved and were told that this Framework and approved plan was a
“contract” between the BLM and stakeholders within the Fortymile. The plan spelled out the
conditions in which we would operate under ANICLA. However, this new plan violates this
agreement and the intent of ANILCA. Senate Report No. 96-413, Alaska National Interest
Lands Report of the Committee on Energy and Natural Resources United States Senate, Page
136, Title I-Purposes, Definitions and Maps. States:
“The provisions contained in this bill are the result of thorough congressional analysis
and the weighing of many competing factors regarding particular tracts of land, and the
management system appropriate to each tract... In our opinion such an analysis will lead
to the conclusion that the delicate balance between competing interests which is struck in
the present bill should not be upset in any significant way.”

The replacement of the original plan and framework is wrong. Within the original framework
there are numerous items that BLM was to do as part of the plan and contract with the users of
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the area. The users and people of the area that were here before are still here but all of the
federal managers and regulators have left. ANILCA was meant to protect the people but the
BLM has failed to do their part. For example, here are a few items outlined in the Fortymile
Management Framework Plan BLM agreed to but has yet to follow through with:

- Sand and gravel on public lands will be made available for construction
projects...and community pits will be established at Chicken and Eagle. Firewood
will also be made available for local use (Page 4).

- Historic trails will be rehabilitated (Page 4).

- Lands Objective 1: Make lands available for intensive use and public purposes (Page
4).

- Lands Objective 4; Provide lands for transportation systems (Page 4).

- Lands 1.6: Identify and provide suitable sites for waste disposal near Eagle, Chicken
and Boundary by 1983 (Page 5).

- Minerals Objective 3: By 1990, all land which is public land or reverts to public land,
and is closed to mineral entry by unnecessary withdrawals, should be reopened to
mineral entry (Page 7).

- Minerals Objective 4: All public land should be inventoried for its mineral potential
before any action is taken which will prohibit entry (Page 7).

- Decisions. Minerals 1.2: The Chicken Creek area should remain open to coal
exploration and development (Page 7).

- Decisions. M 2.1: A five acre community pit should be established in the community
of Chicken (Page 7).

- Decisions. M 3.1: By 1985, all public land, which has been withdrawn by PLO 5250,
and has not been recommended to Congress, should be restored to public land, open
to mineral entry. The major lands affected are those within the Fortymile River
drainage basin (Page 7).

It is imperative that the original management plan be kept. It has been approved by Congress
and was created under the guidelines of ANILCA. The new proposed plan, the Eastern Interior
Resource Management Plan, violates the rules and intentions of ANILCA and does not take into
account multiple user input.

Issuing and Enforcing Three Instructional Memoranda’s

On November 10“‘, November 13™ and December 23“1, 2014 the Bureau of Land Management
issued three separate Instruction Memoranda’s, No. 2015-001, No. 2015-002 and No. 2015-004.
These Instructional Memoranda’s are in regards to reclamation standards and performance
guarantees.

BLM has departed from the normal compliance exams, conducted by a qualified Compliance
Officer, by proposing the use of college students and BLM employees with little or no mining
experience. This practice is contrary to 3809 regulations and has caused conflict that has led to
BLM not signing off on reclamation work. The 3809 regulations state that 3809 Compliance
Officers will be “intimately knowledgeable in mining methods and techniques” per 3809
regulations.
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This change in compliance officer personnel started much sooner than December of 2014. Since
the summer of 2013, family placer operations in the Fortymile have requested to have completed
reclamation work signed off. All mining operations have federal limits on how many acres can
be disturbed at one time to continue to operate lawfully under their BLM approved Plan of
Operations. However, BLM has refused to sign off on ground that has been reclaimed in
accordance to the laws and regulations as defined by 43 CFR 3809.420 which states specifically
that ground is to be “contoured and stabilized” as to prevent “undue and unnecessary
degradation”.

The BLM Surface Management Handbook (p. 6-42) references 43 CFR 3809.592 which says
that even after the BLM approves reclamation and returns the bond, it remains the mine owners'
responsibility should the reclamation fail. So, as long as a reclamation meets the requirements of
the statute at the time of examination by the BLM (stable, conforming and susceptible to
regrowth), there is absolutely no valid reason for the BLM to refuse to accept it, sign off and
retumn the bond. The fact that the BLM refuses to accept any reclamation is contrary to the law,
which says that once the operator has notified the BLM that reclamation has been completed,
the BLM will (a term which means they have no choice but to do this) verify the reclamation
according to the reclamation schedule in the Notice or Plan of Operations, or will take corrective
action if the reclamation work is not adequate (BLM Handbook, p.5-15). If the reclamation is
somehow incomplete, the BLM must tell the operator the corrective action which needs to be
taken in order to complete the reclamation. In addition, this section also says that the operator is
held to the reclamation standards in the Notice, or Plan of Operation. Accordingly, the BLM
cannot hold the operator to any other standards, whether they be the subject of IM's, or future
restrictions being contemplated by the BLM.

The BLM's refusal to accept any reclamation work in the 40 Mile is contrary to law. The BLM
must be held to a reasonable time period in which to either accept reclamation and return the
bond, or explain to the operator what needs to be done in order to complete the reclamation, so
the operator can comply. Anything short of this can only be interpreted as a deliberate violation
of the taw by the BLM.

With the application of the Instructional Memoranda’s the BLM is now requiring Baseline
Data be collected and all reclamation must be visited by and approved by an interdisciplinary
team (IDT) of federal employees. At this time the team consists of a botanist, habit biologist,
fisheries biologist, wildlife biologist, hydrologist and the 3809 compliance officer. All six of
these teams must then agree on the reclamation. Currently, it appears that within the BLM they
cannot agree on what needs to be done and the disciplines contradict each other often resulting in
delayed progress for the miner.

In the past the 3809 Compliance Officer would inspect reclamation and either sign off on the
reclamation so those acres can be released and the operator is able to move forward or let the
miner know what needs to be done to achieve proper reclamation. At this point, about all that is
being told to the miner is that the ground will have to meet standards that amount to waiting for
at least three years, but possibly ten years or more, until sufficient vegetative cover is achieved to
satisfy the BLM. It is now obvious that the BLM intentionally delayed and denied signing off on
operator’s reclamation from the summer of 2013 until the BLM Director released his

Fortymile Mining District - P.O. BOX 4 - Chicken, AK 99732



126

“Instructional Memoranda’s”. These “Instructional Memoranda’s” have now taken the effect of
Law with BLM.

According to BLM’s website:
“Instruction Memoranda (IMs) are temporary policy directives issued by the BLM,
Washington and State Offices. IMSs transmit new policies, procedures and directions.
Often IMs transmit urgent information to BLM employees. IMs expire at the end of the
fiscal year following the year they were created. If they are still valid after that time
period, the expiration date can be extended for one year. If the message in the IM is still
valid afier the one year extension, the IM needs to be reissued as permanent dirvective
(BLM Manual Supplement) or as another temporary directive.”
http:/wvww blm. gov/wo/st/en/prog/more/Abandoned Mine Lands/AML, Publications/instruction meniora
nda html

What BLM has done with these “Instructional Memoranda’s” will force most family placer
mines on federal land to use up their allotted acres and then sit idle waiting for willows to grow
large enough to satisfy the BLM. Only then will they be able to move forward with their mining
operation. During this time most families will have no income; their livelihood depends on the
BLM and when they agree to release a few more acres allowing the miner to proceed.

The Fortymile Mining District has met with BLM on multiple occasions regarding this issue and
has proposed a solution. Once the miner has reclaimed the site the ground is no longer
considered disturbed, it is reclaimed by definition and should be released so the miner can move
forward. This ground would however, remain bonded until the BLM signs off on it. Although
the Fortymile Mining District has tried to propose an alternative and work with the BLM, the
BLM will not move forward with our proposal and refuses to alter their own.

Instructional Memoranda No. 2015-001 is BLM's new policy concerning bonding and
reclamation. BLM is attempting to require a detailed Reclamation Cost Estimate (RCE) for
certain mines BEFORE they will be allowed to use the State Bond pool. If a mine exceeds 33%
of the solvency of the bond pool the operator would be required to self-bond through the BLM.
This memorandum would increase bonding cost for operators by over four times the current cost.

As mentioned above, these ‘certain’ mines include the following:
- All new plans or notices.
- All mines mining within 100" of a waterway.
- Any mine working a slope greater than 33 degrees.
- Mines at a site where demobilization can only be done by air, or during winter
months.
- Mines that have a history of non-compliance.

According to BLM these restrictions are in place now. The Fortymile Mining District is strongly
opposed to most of these restrictions. These restrictions will affect most mines in our District
that operate on Federal land. This means that until the detailed Reclamation Cost Estimate is
completed a miner may not use the State Bond Pool. No bond means no mining and we would
all be shut down until the REC is completed, reviewed and approved by BLM. Another concern
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is the time in which the BLM would approve the Reclamation Cost Estimate. Not much is
approved in a timely manner by the BLM.

After much discussion BLM's State director, Bud Cribley, said that it was not his intention (to
shut down mines). The District asked him to pull back this policy immediately. Mr. Cribley
stated he would do a thorough review of the policy and make adjustments as required. At this
time we have not received, or heard back, from the BLM in regards to the modification of this
position.

Creating an Unrealistic Stream Reclamation Project

BLM is moving forward with spending hundreds of thousands of dollars of tax payer money to
organize and complete the “Jack Wade Stream Reclamation Project”. While the Fortymile
Mining District embraces the concept of a reclamation project for the Jack Wade area, we oppose
the project as proposed for the following reasons.

The BLM purports one of the purposes of this project will be the “creation of an outdoor
classroom for miners”. The placer miners of the Fortymile District have been working in an
“outdoor classroom” for over thirty years satisfying reclamation standards and refining
reclamation techniques suited to individual sites, yet not one member of the mining community
was involved in the development of this exemplified reclamation project.

43 CFR 3809.420 Performance Standards, sets the miners’ reclamation requirements. It states
reclamation will be performed “at the earliest feasible time” and that reclamation shall include
“reshaping the area disturbed, application of topsoil and re-vegetation of disturbed areas where
reasonably practicable”. It is the Districts’ opinion that any reclamation project should be
confined to the existing standards, using equipment and tools currently being used by placer
miners within the Fortymile Mining District.

In the Proposed Action section of the Environmental Impact Statement associated with the Jack
Wade Reclamation Project, BLM calls for up to five (5) acres of riparian vegetation be
transplanted to the project area and that “excavated areas used would be fertilized and seeded to
promote recovery”. The District strongly opposes any use of fertilization and reseeding in a
reclamation project and any form of vegetation that is not natural and adjacent to the immediate
reclamation area.

Under Purpose and Need for Action the following is stated, “Proposed project will utilize natural
stream bank stabilization techniques”. What defines natural to the BLM? Then we go on to
read, “Trees and large rock would be harvested from areas near the project area”. What defines
near? A reclamation project that is to be a “classroom” for miners must use existing available
materials, not those trucked in from miles away! Having the option to truck in materials is not
available to most miners and is an unrealistic approach to replicating a realistic reclamation.

In the Transplant Source Areas section it is stated that additional sources of transplant material
may be located farther south of the project, or from commercial vendors. Once again, the
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District strongly opposes any reclamation project that does not use local vegetation from the
immediate area and certainly any form of a vegetative mat supplied by a commercial vendor.

In the Mitigation Measures section, a proposed action calls for the following: “Avoid leaving any
developed pull-outs off the Taylor Hwy beyond 200’ of centerline to encourage compliance of
the camping restrictions”. The area of the reclamation project encompasses the Jack Wade
Recreational Panning Area. This is one of the very few accessible areas that people can
recreationally pan on for free. The Jack Wade Recreational Panning Area draws tourists,
journalists, metal detectorists and miners from near and far. The District feels the BLM should
be encouraging developed pull-outs in this area, for the benefit and safety of the recreational
users.

The Fortymile Mining District adamantly opposes the concept that the Jack Wade Reclamation
Project is in any form a realistic “classroom for miners” in the Fortymile. This project has little
basis for actually benefiting the average placer miner in the District. Any project, to be realistic,
would need to more closely mimic the actual finances, available equipment and time a real life
family placer miner has.

We feel the project should be abandoned and replaced with the BLM embracing a more realistic
approach to helping individual placer miners solve site specific reclamation.

Improperly Funding and Staffing the 3809 Mining Program

As stated early, the regulations require that the 3809 Compliance Officer be intimately
knowledgeable in mining methods and techniques. These officers are required by law to do two
inspections per year of an active operation.

Generally, the Fortymile District has two permanent 3809 compliance officers. For the last five
years, or so, there has been no consistency with the BLM 3809 compliance officer staffing.
Most operators have seen a new compliance officer every year because of, apparently, internal
BLM issues. It has come to the point that long time Fortymile miners have seen up to 15
different compliance examination staff over the years. Some of these personnel are
knowledgeable and others have little to no mining experience.

Compliance officers who lack sufficient knowledge on mining put a huge burden on operators
who are then forced to educate each new compliance officer every year. Due to the lack of
consistency, the new 3809 staff is then unfamiliar with the operator, the operation and the site
history. In many instances the new officer arrives on site completely cold turkey, not even
having one site visit with the previous inspector. This scenario takes away from the focus of the
examination, significantly increases the time a compliance exam should take and puts undo and
unnecessary strain on the operator.

For the summer of 2015, BLM is informing the operators in the Fortymile that there will only be
one 3809 Compliance Officer in the District accompanied by two college interns. The Mining
District has a major concern with college interns inspecting, interpreting regulations and then
making decisions that have a direct financial and long term consequences on the individual
family placer mines. This is unacceptable! BLM has the ability to staff and fund
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interdisciplinary teams that fly around in helicopters, they spend hundreds of thousands of
dollars on field classroom projects but yet they will not provide the required 3809 Compliance
Officers as mandated by their own regulations.

Denying the Fortymile Mining District Coordination Status

On February 12 2015 the Fortymile Mining District formally asked BLM for coordination
status. This was done because the BLM continues to tell the Mining District we are an important
stakeholder, they value our comments and they want the District involved in the process.

Federal agencies, such as the BLM, are required to recognize Coordination Status for local
government in accordance with the National Environmental Policy Act (NEPA), 42 U.S.C.
§4331, and Federal Land Policy Management Act (FLPMA), 43 U.S.C. § 1712 requirements. In
order to enter into Coordination with the BLM, a local government’s mission must be affected by
the management of the surrounding, adjacent or nearby federal lands. The Fortymile Mining
District has asked for a seat at the table and a chance to be involved in a meaningful way for
years. Federal land management policies and actions directly, and often profoundly, impact
stakeholders within the Fortymile Mining District. It is past time that the BLM follow NEPA
and FLPMA requirements, and begin the process of achieving consistency with the Fortymile
Mining District’s local land use and coordination plan.

The Fortymile Mining District has represented all mines and miners within our District since
1898. The Fortymile Mining District is an organized major user group in Eastern Alaska that
represents over 100 stakeholders. We are a non-profit IRS 501(c)(4) organization with a stated
goal of enhancing the betterment of the community.

Page six (6) of the BLM Land Use Planning Handbook states:

“Section 202(c)(9) of FLPMA also requires, to the extent practical, that BLM keep itself
informed of other Federal agency and state and local land use plans, assure that consideration is
given to those plans that are germane to the development of BLM land use plan decisions, and
assist in resolving inconsistencies between Federal and non-Federal plans. The key is ongoing,
long-term relationships where information is continually shared and updated.”

United States Code 43 CFR 1601, subpart 1610 - Resource Management Planning, §1602.2 —
Public Participation states:
a) “The public shall be provided opportunities to meaningfully participate in and
comment on the preparation of plans, amendments and related guidance and be given
early notice of planning activities”.

The Fortymile Mining District has the responsibility to protect the prosperity, property, title,
livelihood, economic security and welfare of any miner, of the public mineral estate trust, society
at large over the geographical area encompassed by the District and all miners located within the
Fortymile Mining District as to their individual case. It is because of this, and the obligation of
certain federal departments and agencies to coordinate with local government that the Fortymile
Mining District has requested the BLM coordinate with us in any and all planning that may
affect the District.

Fortymile Mining District - P.O. BOX 4 - Chicken, AK 99732
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Part of the Mining District board drove to Anchorage for a meeting with the State Director, Mr.
Cribley, and staff on December 19" 2014 in regards to the two Instructional Memoranda’s that
were already issued. During this meeting we wanted to know why BLM had not notified the
Mining District about many of the issues in the Instructional Memoranda’s and were told that
they had presented and notified the Alaska Mining Association. The District was very
disappointed that during this meeting we were not told that in four days the BLM would be
reissuing yet another Instructional Memoranda, No. 2015-004, on December 23’d, 2014 that
would have direct consequences on the Mining District. We were also told that we would have a
response to our meeting in thirty days, but it took almost two months. After making our request
for coordination, we were promptly denied in less than one month! The District was also
informed that in addition to being denied coordination status we were also denied cooperating
agency status. The BLM did let us know that the Mining District is an “important stakeholder”
and as such BLM will, “continue to ascertain the views of the District, as it would for other
specialized user groups and will alert you of opportunities to make contributions to our process.”

From past actions it is our belief that this is just an afterthought. The BLM seems to only let the

Mining District know about things after they have been decided on by BLM. At that point there

is no change or reasoning to happen. Had the BLM recognized the District’s coordination status,
so much of this could have been avoided. The District needs a meaningful seat at the table. We

need more than to participate in public comment that the BLM can disregard.

The Fortymile Mining District and its users face an extraordinary challenge. We are confronted
with an uncooperative federal agency, the BLM. Several tremendously important issues are on
the table currently: the replacement of the Fortymile Rivers Management Plan, the issuance of
three unacceptable Instructional Memoranda’s, the creation of an unrealistic stream reclamation
project, the improper funding and staffing of the 3809 mining program and the blatant avoidance
of coordination with the Fortymile Mining District.

In years past, the District and its members have participated in a positive manner with the BLM.
It is obvious that not only is BLM violating their contract with the Fortymile Area Users, but the
BLM is blatantly going against the spirit and intent of ANILCA. The Fortymile Mining District
hopes that with your support we can achieve some constructive change from BLM so we can
progress in a positive manner for all parties involved.

Respectfully,

Dick Hammond — President
Fortymile Mining District

David Likins — Vice President
Fortymile Mining District
Chairman Federal Oversight Committee

Bronk Jorgensen — Treasurer
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Fortymile Mining District
Board of Trustees

Joell Stine — Secretary
Fortymile Mining District
Board of Trustees

Dan Jacobson

Fortymile Mining District
Board of Trustees
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SUPPLEMENTAL STATEMENT
OF
; MR. JOSEPH NUKAPIGAK
" VICE PRESIDENT OF KUUKPIK CORPORATION

JOINT FIELD HEARING BEFORE THE US SENATE COMMITTEE ON ENERGY
AND NATURAL RESOURCES AND COMMITTEE ON ENVIRONMENT AND
PUBLIC WORKS’ SUBCOMMITTEE ON FISHERIES, WATER AND WILDLIFE

FEDERAL MITIGATION REQUIREMENTS
AUGUST 17, 2015

Kuukpik Corporation submitted oral testimony at the Mitigation
Requirement Field Hearing in Wasilla, Alaska on August 17, 2015. Several
guestions were asked by Senators Murkowski and Sullivan to help clarify
Kuukpik’s position and experience in obtaining a 404 permit for the Nuiqsut
Spur Road. Kuukpik provides the following testimony in response to those
questions and to supplement its testimony:

Kuukpik Corporation (Kuukpik) first met with the Corps of Engineers {COE)
about the Nuigsut Spur Road in December, 2012 in a pre-application
meeting. The COE stated that compensatory mitigation would be required
for a project of this size and in the particular location. Kuukpik’s response
was that the Nuigsut Spur Road was mitigation. Specifically we argued that
the Nuigsut Spur Road was being constructed to provide (and was, in fact)
mitigation to be balanced against the impacts of the CD-5 road
development. Kuukpik made this argument on behalf of all of the members
of the Native community of Nuigsut.

On January 31, 2013, Kuukpik submitted its application to the COE for the
Nuigsut Spur Road and Storage Pad. Kuukpik provided the COE with
Kuukpik’s “Applicant Proposed Mitigation Statements” along with other
information (e.g. application form, project description, map, etc.).

2230 2™ Ave., Nuigsut, AK 99789
P:907.480.6220 www.kuukpik.com
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Joseph Nukapigak Hearing Statement Page20f3
Senate Committee on Energy and Natural Resources

Kuukpik’s position continued to be that the Nuigsut Spur Road project was
mitigation for impacts associated with the development of CD-5. {See,
Attachment A, pg. 5). The COE, however, suggested that it did not have
authority to-consider the Nuigsut Spur Road as mitigation. After reanalyzing
its position Kuukpik proposed paying in-lieu fees with a request that the
funds be deployed on the North Slope. Kuukpik also suggested that use the
Arctic Slope Regional Corporation mitigation bank would be appropriate.
{See, Attachment A, pg. 5). The fee proposed was $1.596 million. (See,
Attachment A, pg. 5).

After reconsidering its mitigation options again, Kuukpik determined that
permittee-responsible mitigation, particularly a conservation easement,
would better suit Kuukpik’s needs. On April 11, 2013, Kuukpik proposed
creation of a 17-acre conservation easement in the Fish Creek area. A copy
of this proposal is attached. (See, Attachment B, pg. 3). In making its
proposal, Kuukpik’s theory was that it would get a better result by offering
high quality wetlands for preservation when compared to the lower quality
wetlands being impacted by the project.

EPA testimony at the August 17 Field Hearing was that Kuukpik “offered” a
127 acre easement. Attachments A and B, when read together, should set
the record straight. Kuukpik’s initial position was that the Nuigsut Spur
Road project mitigated impacts created by the CD-5 road. Kuukpik’s fallback
position was that, if required to do so, Kuukpik would set aside 17 acres of
high quality wetlands in an easement.

After submission of the 17 acre proposal the COE informed Kuukpik that
the 17-acre easement was a "non-starter.” The COE then pointed Kuukpik
to a COF regional guidance letter on mitigation {See, Attachment C}.

Based on the COFE guidance letter and the COE’s refusal to accept the 17-
acre proposal, Kuukpik revised its mitigation proposal in late April, 2013 to
create a 76.5 acre conservation easement. A copy of this revised proposal is
attached. (See, Attachment D). The 76.5 acre amount was determined
based on the guidance document and uses a ratio of 1.5:1 {1.5 acres of
mitigation wetlands for every 1 acre of wetlands to be filled by the
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permittee). Kuukpik maintained that the wetlands offered as mitigation in
the Fish Creek Delta area were of extremely high value when compared to
the ordinary wetlands upon which the Nuigsut Spur Road are built. This is
still Kuukpik’s position today.

Kuukpik stuck with the 76.5-acre parcel until very late in the permitting
process;, when it became clear that it was still not acceptable to the EPA. On
August 22, 2013, the EPA provided written comments on the projéct and
demanded over 292 acres of mitigation to offset project impacts.

In mid-February, 2014, the COE informed Kuukpik that it would need to
provide 116.3 acres for the conservation easement. Kuukpik objected but
eventually agreed to the creation of a 127-acre easement. The EPA
eventually agreed to the 127-acre easement. Finalization of the
implementing permanent conservation easement is still not complete.

The Nuigsut Spur Road is largely constructed and should be finished within
the next 45 days. Villagers are starting to enjoy the benefits of the
additional area available for subsistence.
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Attachment to U.S. Army Corps of Engineers Permit Application
Kuukpik Corporation Nuigsut Spur Road and Storage Pad Project

Applicant Proposed Mitigation Statements

The U.S. Army Corps of Engineers (Corps) and the Environmental Protection Agency
issued.-regulations -that govern. national .compensatory. mitigation policy. for. activities.in
waters of the U.S., including wetlands, authorized by Corps permits. The final mitigation
rule was published in the federal register on April 10, 2008, and became effective on
June 9, 2008. The final rule establishes standards and criteria for the use of appropriate
and practicable compensatory mitigation for unavoidable functional losses of aquatic
resources authorized by Corps permits (33 CFR Part 332). Additionally, the rule
requires new information to be included in Corps permit applications and public notices
to enable meaningful comments on applicant proposed mitigation. In accordance with
33 CFR Part 325.1(d)(7), “For activities involving discharges of dredged or fill material
into waters of the U.8., the application must include a statement describing how impacts
to waters of the United States are to be avoided and minimized. The application must
also include either a statement describing how impacts to waters of the United States
are to be compensated for or a statement explaining why compensatory mitigation
should not be required for the proposed impacts.” For additional information, the final
mitigation rule can be viewed at:

hitp://www usace army. millow/cecwo/reg/newsifinal_mitig. rule. pdf

Mitigation is a sequential process of avoidance, minimization, and compensation. Com-
pensatory mitigation is not considered until after all appropriate and practicable steps
have been taken to first avoid and then minimize adverse impacts to the aquatic eco-
system. Please provide your proposed avoidance, minimization, and compensatory
mitigation below:

Applicant’s Proposed Mitigation (attach additional sheets as necessary):

1. Avoidance of impacts to waters of the U.S., including wetlands:

Please describe how, in your project planning process, you avoided impacts to waters
of the U.S., including wetlands, to the maximum extent practicable. Examples of avoid-
ance measures include site selection, routes, design configurations, efc...

The planning process for the Kuukpik Corporation’s (Kuukpik’s) proposed Nuigsut spur
road and storage pad project resulted in a number of measures that avoid impacts to
the waters of the U.S. including wetlands. These measures are described further
below:
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Routing - Although the entire project is located in wetlands, the project routing was
selected by using habitat mapping data to identify a road route that avoids more
valuable habitat types to the greatest extent practicable. Avian study data was also
utilized in the routing process to avoid areas where threatened and/or endangered bird
species were found nesting in the summer of 2012. Additionally, polar bear denning
information from 2012 was reviewed to determine that no polar bears are presently
using Kuukpik project lands for denning activities.

Design Configuration - The plan to widen the existing Nuigsut dump road as an.access
point from Nuigsut avoids the impacts that would occur from use of a totally new route
from Nuigsut to connect with the proposed Nuigsut spur road. The majority of the
Nuigsut spur road is proposed to be constructed at a width of 24 feet instead of the
typical North Slope industrial standard of 30 to 32 feet wide (or more). Additional
information regarding the rationale for the selected road width is provided in the
minimization of avoidable impacts section of this document. Use of the Nuigsut dump
road as a takeoff point from Nuigsut also resulted in a slightly shorter route than what
was analyzed by the Corps in its CD 5 Record of Decision and Permit Evaluation. The
Corps analysis of the Nuigsut spur road was based on a road length of 8 miles. The
proposed routing will result in 5.8 miles of new gravel road plus about 0.8 miles of an
upgrade to an existing road, yielding a total distance of about 6.6 miles.

The project has been designed to prevent the creation of new standing water bodies
and maintain the existing drainage patters and water flows. The addition of a culvert
battery in the road at the crossing of a small unnamed stream and placement of culverts
in selected locations along the Nuigsut spur road will minimize the possibility of creating
new water bodies. These culverts are designed to allow water flows during the
seasonal break-up time frame when overland flows may occur. Additionally, the general
route of the proposed spur road (i.e. generally in a north-south direction) is consistent
with general water flows during breakup.

The project has been designed to minimize interference with fish movement. The sole
stream along the proposed road route will have a culvert battery that will provide a
means for fish passage between nearby lakes and provide for fish and water movement
into Cody Creek, which connects to the Nechelik channel of the Colville River.

Construction - Kuukpik proposes to perform a portion of the Nuigsut dump road upgrade
and construction of the Nuigsut spur road during winter months. lce roads and ice pads
will be utilized. Ice roads and pads are only constructed after the tundra is sufficiently
frozen to support the heavy equipment utilized for gravel road construction. Winter
tundra travel is regulated by the North Slope Borough in the entire project area. The
Alaska Department of Natural Resources and the Bureau of Land Management regulate
winter tundra travel activities on adjoining State and Federal lands, respectively. The
bulk of the proposed storage pad will also likely be built in winter months although
Kuukpik is requesting approval to be able to expand this pad (and, possibly, the spur
road itself) during “summer” (i.e. non-winter) months after at least a portion of the road
activities are compieted and in useable condition. These activities would utilize gravel
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stockpiled in Nuigsut and the gravel road from Nuigsut to access the storage pad
location, eliminating the need for ice roads. By performing the major construction
activities in winter, it will avoid potential impacts to subsistence hunting activities and
avian nesting. Also, any summer construction work will be coordinated with Nuigsut
residents to minimize potential impacts to subsistence hunting and fishing activities that
occur during the thawed months on the North Slope. Such “summer” construction
activities would be also performed in a fashion to minimize disturbance to nesting birds
(e.g. conduction of avian surveys and adhering to setback distances established by the
U.S. Fish and.Wildlife Service for nesting threatened.and/or endangered avian species.

Storage Pad Use — The storage pad is initially slated for use by Nanugq, Inc. (a Kuukpik
subsidiary) for its own equipment and material storage. Nanug, Inc. expects to perform
construction activities for CPAI for CD 5 development and for other future exploration
and development activities by CPAIl or others. However, on a year to year basis,
storage space for others may become available for the oil and gas industry. This,
measure will provide oil and gas industrial users with a means to perform selected
exploration and development activities in the National Petroleum Reserve — Alaska
(NPR-A) by placing materials and equipment placed closer to the desired operational
area. Such action is expected to lessen the environmental and human impacts
associated with the construction and operation of CD 5 and future satellites than what
would occur without the storage pad. Any extra space on the storage pad not utilized
by Nanugq, Inc. or other Kuukpik subsidiaries will be available for use on commercial
terms by other entities performing oil exploration activities (e.g. seismic activities,
exploration drilling operations, etc.) in the NPR-A in the future, eliminating potential
impacts that may occur from overland equipment transport from other areas such as
Deadhorse or other oilfield centers.

2. Minimization-of unav

able impacts to waters of the U S ., including wetlands:

Please describe how your profect design incorporates measures that minimize the
unavoidable impacts to waters of the U.S.; including wetlands, by limiting fill discharges
fo the minimum amount/size necessary to achieve the project purpose.

As noted previously, the road width for the majority of the spur road portion of the
proposed project has been reduced to 24 feet between Nuigsut and the storage pad
location instead of the typical industrial road width on the North Slope, which is 30 to 32
feet (or greater). The width of the spur road between the storage pad and the junction
of the spur road and the CD 5 access road is planned for a width of 32 feet to
accommodate drilling rig movement and storage. This width was selected after a
review of the needs of Nuigsut residents, the needs of Kuukpik subsidiary companies,
and the needs of industrial users, such as ConocoPhillips Alaska, Inc. (CPAL), which
operates the Alpine oilfield and will operate CD 5 when constructed. This action limits
the fill discharges to the minimum necessary {6 have a safe transportation route to the
CD 5 road and the Alpine oilfield for all of the types of vehicles expected to utilize the
road.
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A single lane road with pullouts was considered by Kuukpik but eliminated due to the
fact that many of the larger pieces of equipment that may be utilized in Nuigsut (e.g.
large cranes, bulidozers, etc.) are transported on 17 feet wide trailers. Such units need
additional road width beyond the actual trailer width to be able to safely navigate the
roadway and minimize the potential for road bank collapse on the edges during
movement. Also, a single lane road with pullouts would pose greater personnel safety
issues since, during low visibility conditions, it would likely be necessary for vehicles to
back up_to the nearest pullout. . Additionally, although the vehicle traffic levels on this___
road are expected to be minimal to moderate at times, there will be many occasions
where multiple vehicles will be transiting this road in both directions, reducing the
viability of the single lane option due fo the length of the road.

The proposed road has been located on higher ground which will minimize the need for
additional fill material beyond what is necessary to protect the underlying tundra. Most
road areas will only require a 5 feet thick roadway to achieve this purpose.

Kuukpik plans to'install a culvert battery at the location where the Nuigsut spur road
crosses an unnamed stream south of the CD 5 access road. Additional culverts will be
placed in selected areas along this roadway to assist in cross drainage flow at break-up.
We believe these mitigation measures will help minimize the unavoidable impacts to the
adjoining wetlands.

Kuukpik and CPAI will be coordinating construction activities for this project and CPAl's
CD 5 project. CPAI will be permitting and constructing all of the ice roads necessary for
this project in the winter of 2013-2014. The ice roads will be shared wherever
necessary, avoiding duplicative activities and minimizing the impacts to wetlands from
construction. Similarly, CPAI and Kuukpik will be utilizing the same gravel source (i.e.
the ASRC Gravel Mine Site adjacent to the main channe! of the Colville River), which
will minimize potential impacts from gravel mining and transport activities to only the
minimum necessary to achieve the purposes of both projects. Discharge material (i.e.
gravel) will be loaded in a fashion to minimize the potential impacts from gravel spillage
during transport.

3. Compensation for unavoidable impacts to waters of the U.S., including wetlands:

Please describe your proposed compensatory mitigation fo offset unavoidable impacts
to waters of the U.S., or, alternatively, why compensatory mifigation is not appropriate
or practicable for your project. Compensatory mitigation involves actions taken fo offset
unavoidable adverse impacts to waters of the U.S., including weflands, streams and
other aquatic resources (aquatic sites) authorized by Corps permits. Compensatory
mitigation may involve the restoration, enhancement, establishment (creation), and/or
the preservation of aquatic sites. The three mechanisms for providing compensatory
mitigation are mitigation banks, in-lieu fee of mitigation, and permittee-responsible miti-
gation. Please see the attached definitions for additional information.
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Although Kuukpik views the Nuigsut spur road and Nuigsut dump road expansion as
mitigation measures designed to mitigate the impacts associated with CD 5
development and avoid impacts from future satellite development, Kuukpik proposes
payment of in-lieu fees as a means of compensatory mitigation for this project. Kuukpik
proposes to compensate for the unavoidable impacts to wetlands at a 2:1 ratio, which is
a lesser ratio than the Corps determined was appropriate for CPAl CD 5 development
project components outside of the Colville River Delta. Kuukpik believes that the 2:1
ratio.(or even.a lesser ratio) is. appropriate for-a community related project such as this. .
one. Kuukpik proposes an additional payment at a 1:1 ratio for dust shadow effects for
the spur road only. At the Corps direction, Kuukpik contacted the Conservation Fund to
obtain an estimate of the appropriate in-lieu fee compensation associated with this
project. Kuukpik was informed that the current mitigation fee is $10,000.00/acre and
that the Corps determines the appropriate ratio to use for the value of the wetlands
being impacted. The Conservation Fund then adds a 10% transaction and stewardship
fee to the total calculated amount. The Conservation Fund estimated an in-lieu fee of
$1,596,100 for this project and was based on 145.1 acres total to be mitigated. The
estimate was based on the proposed 52.9 acre footprint of all components of the project
using a 2:1 mitigation ratio for acreage covered at a fee of $10,000.00/acre. This
estimate also included mitigation for dust shadowing based on the actual new footprint
of the spur road only (i.e. 39.3 acres) at a 1.1 ratio at a fee of $10,000.00/acre. It also
includes transaction and long term stewardship costs. No dust shadow component was
included for the dump road upgrade since the actual driving area of this road will be less
than the existing area when upgrades are completed. Also, no dust shadow component
was included for the storage pad.

Kuukpik would prefer in-lieu fees paid for this project {o be used for activities on the
North Slope. Kuukpik understands that the Arctic Slope Regional Corporation (ASRC)
is in the process of establishing an umbrella mitigation bank with the Corps that could
possibly be used, after approval, for projects such as the Kuukpik project. Kuukpik
proposes to work with the Corps tfo find a suitable mechanism to allow any in-lieu fees
required to be paid by Kuukpik to be set aside until such time that the ASRC umbrella
mitigation bank is approved or another suitable North Slope mitigation project becomes
available.

Kuukpik does not believe any additional study programs are necessary for
compensation for the unavoidable impacts to wetlands resulting from the proposed
Kuukpik project. Some of the study activities being performed by CPAI as part of
mitigation for the CD 5 project or for ongoing Alpine development activities will also yield
environmental information about the Kuukpik project. For example, the habitat
monitoring program to be performed in the vicinity of the CD 5 road would also include
the northern end of the Nuigsut spur road and, likely, the storage pad proposed by
Kuukpik due to their location. Also, the aerial photography work that Aerometrix (a firm
specializing in aerial photography for various applications) currently collects bi-annually
(and makes available for sale) as part of their ongoing North Slope data collection
efforts includes the entire Kuukpik project area. This data can be used to assess shifts
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in vegetation and/or indications of thermokarst formation in the Kuukpik project area on
a macroscopic scale. Additionally, the avian surveys conducted annually by CPAI will
also include large swaths of the proposed Kuukpik project area.
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Definitions:

Enhancement: the manipulation of the physical, chemical, or biological characteristics of
an aquatic resource to heighten, intensify, or improve a specific aquatic resource
function(s). Enhancement results in the gain of selected aquatic resource function(s),
but may also lead to a decline in other aquatic resource function(s). Enhancement does
not result in a gain in aquatic resource area.

Establishment (creation): the manipulation of the.physical,.chemical, .or biological char-
acteristics present to develop an aquatic resource that did not previously exist at an
upland site. Establishment results in a gain in aquatic resource area and functions.

in-lieu fee program: a program involving the restoration, establishment, enhancement,
and/or preservation of aquatic resources through funds paid to a governmental or non-
profit natural resources management entity to satisfy compensatory mitigation require-
ments for DA permits. Similar to a mitigation bank, an in-lieu fee program sells compen-
satory mitigation credits to permittees whose obligation to provide compensatory mitiga-
tion is then transferred to the in-lieu program sponsor. However, the rules governing the
operation and use of in-lieu fee programs are somewhat different from the rules gov-
erning operation and use of mitigation banks. The operation and use of an in-lieu fee
program are governed by an in-lieu fee program instrument.

riparian areas) are restored, established, enhanced, and/or preserved for the purpose of
providing compensatory mitigation for impacts authorized by DA permits. In general, a
mitigation bank sells compensatory mitigation credits to permittees whose obligation to
provide compensatory mitigation is then transferred to the mitigation bank sponsor. The
operation and use of a mitigation bank are governed by a mitigation banking instrument.

Permittee-responsible mitigation: an aquatic resource restoration, establishment,
enhancement, and/or preservation activity undertaken by the permitiee (or an author-
ized agent or contractor) to provide compensatory mitigation for which the permittee
retains full responsibility.

Practicable: available and capable of being done after taking into consideration cost,
existing technology, and logistics in light of overall project purposes.

Preservation: the removal of a threat to, or preventing the decline of, aquatic resources
by an action in or near those aquatic resources. This term includes activities commonly
associated with the protection and maintenance of aquatic resources through the
implementation of appropriate legal and physical mechanisms. Preservation does not
result in a gain of aquatic resource area or functions.

Restoration: the manipulation of the physical, chemical, or biological characteristics of a
site with the goal of returning natural/historic functions to-a former or degraded aquatic
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resource. For the purpose of tracking net gains in aquatic resource area, restoration is
divided into two categories: re-establishment and rehabilitation.
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KUUKPIK
corporation

April 11,2013

Ms. Mary Leykom'

U.S. Army Corps of Engineers (USACE)
Alaska District

Regulatory Division

P. O. Box 6898

JBER, Alaska 99506-0898

Subject: Alternative Mitigation Proposal
Kuukpik Corporation Nuiqsut Spur Road and Storage Pad Project

Dear Ms. Leykom:

The Kuukpik Corporation (“Kuukpik™) hereby proposes alternative mitigation for wetlands
losses associated with the subject project. Kuukpik is now proposing permittee-responsible
mitigation for this project via creation of a conservation easement on lands owned by Kuukpik.
Enclosed with this transmittal letter is a document that provides specific information regarding
this alternative mitigation proposal. Also enclosed is a map showing the general area where
creation of a conservation easement would be performed.

If, after your review of the enclosed material, you have any questions or need additional

information, please contact me by phone at 541-826-4195 or by e-mail at majorinor@live.com at
your earliest convenience. Thank you for your assistance on this matter.

-,

Sincerely,

I e

Mark Major
Permitting Agent for Kuukpik

Enclosures
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KUUKPIK CORPORATION (KUUKPIK)
NUIQSUT SPUR ROAD AND STORAGE PAD PROJECT
ALTERNATIVE ACTION FOR COMPENSATORY MITIGATION

Background:

Kuukpik is in the process of permitting the subject project with the U.S. Army Corps of
Engineers (Corps) and other applicablé regulatory agencies. The project has 3 components,
whichare: 1) Upgrade ~ 0.8 miles of the-existing Nuigsut dump road, 2) Construct a 5.8 mile
Tong spur road from the take-off point-on the Nuigsut dump road that will connect Nuigsut to the
ConocoPhillips Alaska, Inc. (CPAID) CD 3 access road; and 3) Construct a 10 acre storage pad at
the junction of the spur road and the CPAI CD 5 access road. The project involves placement of
455 000 cubic yards of gravel fill into 51.0 acres of wetlands.

In its January 31, 2013 application documents, Kuukpik originally proposed payment of in-lieu
fees as compensation for the unavoidable loss of wetlands associated with this project. At that
time; Kuukpik expressed a preference for any in-lieu fees paid for this project to go towards
activities on the Noith Slope of Alaska. Kuukpik understands that Arctic Slope Regional
Corporation (ASRC) is in the procesy of establishing an umbrella mitigation bank with the Corps
that may be suitable for compensatory mitigation for the Kuaukpik project. However, the timing
of approval of this mitigation bank appears to be unceriain. Kuukpik also understands that the
Corps is willing to designate mitipation ¢redits for the Kuukpik project that are provided to the
Conservation Fund to be beld in estrow until the ASRC umbrella mitigation bank is approved,
and then transferred to that entity.  However, Kuukpik believes this escrow approach would
likely result in increased transfer and stewardship costs and lesser amounts available for actual
preservation purposes. Thissituation has led Kuukpik to explore alternatives for the
compensatory mitigation that will be required by the Corps for the loss of wetlands associated
with this project, if approved.

Surmmary of Proposed Mitigation for Kuukpik Project:

In-view of the lack of currently available approved alternatives for mitigation projects on the
North Slope of Alaska, Kuukpik now proposes permitiee-responsible mitigation for the
unavoidable losses of wetlands associated with its project. ‘Kuukpik proposed to create a
conservation easement on wetlands owned by Kuukpik as compensation for the wetlands that
would be lost by construction of the Kuukpik project.

Details of Proposed Permitiee-Responsible Mitigation:

Kuukpik proposes creation of a conservation easement on wetlands currently owned by the
Kuukpik Corporation on the North Slope of Alaska. The area where Kuukpik proposes to create
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a conservation easement is located about 14 miles north-northwest of Nuigsut and is northwest of
the mouth of Fish Creek. - A map showing the general area proposed for a conservation easement
is enclosed.

Kuukpik proposes creation of a 17 acre conservation easement in this Fish Creek area, Kuukpik
believes the wetland areas planned for the conservation easement have a much higher
environmental value that the wetlands that would be lost from construction of the Kuukpik
project, which is the reason Kuukpik is proposing a 3:1 ratio for wetlands impacted to wetlands
preserved-(ie” 51 acres of weétlands inipacted at'a 3:1 ratio for wetland value equals 17 acres of
wetlands to be preserved).. The wetlands that would be lost from the Kuukpik project are
generally characterized as “inland plain”. The wetlands proposed for preservation are “coastal
plain” and serve a number of valuable environmental functions. These proposed preservation
wetlands serve as insect relief areas for caribou in the summer months, are located in a higher
density bird nesting area when compared to the planned construction area, and have a greater
biodiversity of plant life than the planned construction area. This proposed preservation area
also has a higher density of ephemeral puddles and small water bodies than the wetlands in the
planned construction area.

Kuukpik would create this' conservation easement by having surveyors place survey markers or
monuments that would delineste the exact area slatéd for preservation. This delineated area
would then be deemed asa conservation casement where surface development by Kuukpik, the
surface owner; as well ag its successors and assigns, would be prohibited in perpetuity. Kuukpik
proposes to dedicate or otherwise tur over responsibility for this conservation easement fo &
third party, such ag the North Slope Borough, for custodianship and stewardship purposes.
Kuukpik will be discussing this stewardship role situation with the NSB. In the event that the
NSB-declines to provide a stewardship role for this conservation asement, Kuukpik will
approach entities sucheas The Nature Conservancy 1o perform this stewardship function;

Since Kuukpik does not own the subsurface estate for this area, Kuukpik will be working with
ASRC to obtain their agreement 1o prohibit shallow subsurface developmient activities (e.g. sand
and grave! resource development; et ) underneath the conservation easement. Any future
exploration or development of deeper subsurface resources such as-oil and/or gas would be:
allowed but-would have to be performed by using directional drilling from areas outside of the
conservation easement toevaluate or develop such resources,

Activities that would be permitted in the conservation easement include subsistence activities
(e.g. hunting, fishing, trapping, hiking, camping, berry picking, etc.), winter snowmobiling, and
other similar non-invasive, non-destructive activities by North Slope residents. The steward of
this conservation easement would be responsible for determining the other types of activities that
would be permitied to oceur in the preserved area and when such activities would be permitied.
Such other activities may include planned snow trails andlor ice roads where no practicable
alternatives exist for re~routing of such trails-andjor ice roads, planned seismic datwacquisition in
the preserved area in winter months; and other similar activities that would be expected to have
no significant surface impact. Also, the steward of this conservation sassment would be
responsible for authorizing non-destructive scientific studies (e.g. bird nesting studies, etc.) in the
preserved-area. No permanent structures would be allowed to be constructed on the preserved
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areas. Additionally, no commercial recreational activities would be allowed on the preserved
fract.

Future Kuukpik Actions:

Kuukpik will provide the Corps with a map of the area proposed for creation of a conservation
sasement afier survey data is obtained and processed, which expected to be in the summer of
2013 Kuukpik will also provide the Corps with additional environmental information
concertiing the tract selected for creation of a conservation easement. Additionally, Koukpik
will provide the Corps with copies of agreements reached with ASRC and the NSB on their roles
in this matter when such documents become available.
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DEPARTMENT OF THE ARMY
U.5. ARMY ENGINEER DISTRICY, ALASKA
REGULATORY DIVISION
P.0. BOX 6898

JBER, ALASKA 99506-0898

REPLY TO
ATTENTION OF:
CEPOA-RD-P : 3 March 2011

MEMORANDUM FOR Regulatory Division

SUBJECT: Mitigation Team Guidance on Compensatory Mitigation

1. The attached guidance provides the Mitigation Team’s recommendations
regarding when compensatory mitigation is likely to be required in Alaska.

2. The Mitigation Team recommendations supplement the 25 February 2009, Alaska
District Regulatory Guidance Letter RGL 09-01.

3. Every project must be reviewed on a case-by-case basis and compensatory
mitigation requirements are determined during the permit evaluation process
for each project. 1Ia all cases, avoldance and minimization to the extent
practicable will ocecur prior to compensatory mitigation. :

Encl g B, JUSTIS

Chief; Poli nd Administration Branch
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AK DISTRICT MITIGATION TEAM RECOMMENDATIONS REGARDING COMPENSATORY MITIGATION

Compensatory mitigation will likely be required when:

1) The project-occurs in, rare, difficult to replace, or threatened wetlands,
areas of critical habitat, etc.

2).The: project_permanently-impacts. more- than-1/10. of-an-acre of wetlands
and/or other waters of the U.S. and the watershed condition is such that
compensatory mitigation is necessary to offset the project’s unavoidable
adverse effects. Situations that can indicate degradation of the
watershed’s aguatic environment can include, but Is not limited to, wore
than 5% of impervious surface® in the watershed waters listed as impaired
or CHA Section 383(d) listed waterbodies?, etc.

3

~—

Fi1l placed in intertidal waters associated with special aguatic sites®,

Fill placed in Fishkbearing waters and jurisdictional wetlands within 5¢0°
of such waters when impacts are determined more than minimal.

4

<

5) The project is federally funded, so compensatory mitigation is required
under. Executive Order 11996 and meets the National policy goal of no net
loss of wetlands.

6) Large scale projects with significant aquatic resource impacts (ex. mining
development; highway, airport, pipeline, and railroad comstruction
projects). {33 CFR 328.4(r)(2)]

! Impervious surface is defined as areas of the earth that have been covered
by any material that impedes the infiltraticn of water into the soil. Areas
of land covered by pavement or buildings are impervious to rain water.
Concrete, asphalt, rooftops and even severely compacted areas of soil are
considered impervious.

2 plaska Dept. of Envircnmental Conservation - Alaska's List of Impaired or
303 {d) Listed Waterbodies
http://dec.alaska.gov/water/wgsar/waterbody/integratedreport . htm

3 40 CFR 230 Subpart E, Special aquatic sites include sanctuaries and refuges,
wetlands, mud flats, vegetated shallows, coral reefs and riffle pool complexes
http://watexr.epa.gov/lawsregs/rulesregs/cwa/upload/CWA_Sectiond04bi_Guidelines
_40CFR230_July2010.pdf
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A

laska District Regulatory Guidance Letter

U.8. Army Corps

of Engineers
Alashe District RGL 1D No. 09-01

CEPOA-RD 2009

SUBJECT: Alaska District implementation of the Federal Rule on Compensatory Mitigation: Compensatory
Mitigation for Losses of Aquatic Resources; Final Rule (33 CFR Parts 325 and 332), dated April 10, 2008.

BACKGROUND: The Corps and EPA published a new rule to clarify how to provide compensatory mitigation for
unavoidable impacts to the nation’s wetlands and streams resulting from authorized activities. The rule is intended
fo enable the agencies to promote greater consistency, predictability, and ecological success of mitigation projects
under the Clean Water Act,

The rule preserves the requirement for applicants to first avoid and/or minimize impacts to aquatic resources before
proposing compensatory mitigation to offset project impacts. The rule establishes performance standards, sets
timeframes for decision making, and to the extent possible, establishes equivalent requirements and standards for the
three sources of compensatory mitigation: mitigation banks, in-lieu-fee (ILF) programs, and permittee-responsible
mitigation.

PURPOSE: The purpose of this Regulatory Guidance Letter (RGL) is to define the Alaska District’s review
procedure for compensatory mitigation with respect to the requirements of the rule. This RGL outlines the steps
necessary to implement the rule when evaluating project proposals, and identifies the necessary documentation to be
included in the administrative record for a permit decision.

APPLICABILITY: This guidance applies to all pexmit applications submitted for approval.

IMPACTS. COMPENSATION AND WATERSHEDS: Regulations require appropriate and practicable
compensatory mitigation to replace functional losses to aquatic resources. The Alaska District will determine what
level of mitigation is “appropriate” based upon the functions lost or adversely affected by permitted activities.
When determining “practicability”, the District will consider the availability of suitable locations, constructability,
overall costs, technical requirements, and logistics. .

The rule includes flexibility concerning regional variations in aquatic resources, determination of watershed size and
limits, in-lieu-fee and mitigation bank service areas, and the types of wetland projects. For reference, Table 1
provides cited portions from the rule that are particularly relevant to aquatic resource impacts and compensatory -
mitigation in Alaska.

PROCEDURES: The following are flow chart procedures for evaluating mitigation proposals that accompany
permit requests.

A. Receipt of Application
1. Review permit request (applies to all permit requests)
a.  The application does not contain any information pertaining to mitigation sequencing and compensation for
impacts (incomplete application or Pre-Construction Notification). Request this information from the

applicant.

OR

A1-
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b, Theupptivation conting thie required mitigaion suaremen;, doruments nidgation sequencing (avoiiance,
minitnization, then.compensation), and has a conceptual mitigation plan, if necessary. Proceed to Section
B.

B. Determination of Mitigation Requirements for all Permit Requests

Mitigation requirements are determined by following 33 CFR 320.4(r). 1t is critical to document your evaluation
process, whether you require compensatory mitigation or not; by following the sequencing outlined in the
regulations above and taking into consideration the nation’s “no net loss” goal (see Executive Order 11990 and the
February 6, 1990, Memorandum of Agreement between the Department of the Army and the Environmental
Protection Agency). See Table 2 for examples of projects that will require compensatory mitigation and may or
may not require compensatory mitigation.

1. The proposed project does not require compensatory mitigation beyond avoidance and minimization:

a.  The applicant must document aveidance and minimization measyres;

b. The applicant must provide rationale as to why they are not proposing compensatory mitigation for their
proposed project; and -

¢. Inthe decision document (i.e., memorandum for record (MFR), combined decision document, etc.),
regulator must document acceptance of avoidance and minimization measures and rationale for not
requiring compensatory mitigation.

OR

2. The proposed project requires compensatory mitigation, but the applicant does not think so, nor propose any:

2. The applicant must document avoid and minimization es; and

b. The Public Notice (PN) or General Permit Agency Coordination (GPAC) mitigation statement will state
that no compensatory mitigation has been proposed and the applicant’s rationale for not proposing any.
Ttems the regulator should discuss with the applicant during the review period would be: Is there
opportunity on-site for compensatory mitigation? If so, is it ecologically preferable and practicable (e.g.
will it be self-sustaining, low risk, temporal losses, etc.). Is the proposed project within a service arsa for
an established bank or ILF program? Are there compensatory mitigation opportunities within the
impacting project’s watershed/ecoregion, which might be applicable and/or of which the applicant is
unaware?

¢. Proceed to Section C.

OR
3. The proposed project is submitted with a compensatory mitigation plan:

The applicant must document avoidance and minimization measures;

Review the plan for adequacy, as outlined in Section C;

If inadequate, work with the applicant to get the plan refined until it is adequate; and
Proceed to Section C.

ae gw

€. Reviewing Compensatory Mitigation Plans and General Considerations

If compensatory mttzgatzon is required for general permits (regional or nationwide permits), you may approve a
lor d cc v mitigation plan fo meet required time frames for general permit verifications,
buta f inal mitigation plan (as described in Section D) must be approved before wark commences in waters of the
U.S, Alternatively, components of a mitigation plan may be addressed through permit conditions (see 33 CFR §
332.4¢c)(il)). Do not forget to ensure project is in compliance with NWP general condition 20, if applicable.

1. Is the mitigation site located on private or public lands? Credits for compensatory mitigation projects on public
fand must be based solely on aquatic resource functions provided by the compensatory mitigation project, over
and above those provided by public programs already planned or in place.

2. Is mitigation proposed in-kind or out-of-kind? On-site or off-site? The decision document needs to include
ecological rationale for out-of-kind. Very rarely can you justify a marine impact being compensated at a fresh-

2-
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WateT §iTe Bl e Gpposite may be able 1o sasily justify. 1T off-sife; can all hipaced Rmictions be mitigated at &~
off-site location?-If not, how is the applicant addressing water quality and quantity functions on-site? -

3. What option has the applicant determined would be environmentally preferable and why (e.g. in-kind, out-of
kind, temporal concerns, etc.)?

a. I mitigation bank credits — go to item (i) below
b. IfILF program credits - go to item (i) below
¢ If permittee-responsible mitigation — go to item (iii) below

i, Mitigation bank credits

1) The applicant must provide a rationale for using a mitigation bank (why the bank is an
environmentally preferable compensation choice);

2} Confirm that the impact ocours in the service area of the mitigation bank and that
credits are available;

3) Baseline information and determination of credits as described in D, 4. and D. 5.
below; and

4) Inthe decision document {i.e., MFR, bined decision d etc.), Regulator
must docurnent acceptance of avoidance and minimization measures and rationale for
compensatory mitigation requirements.

it.  In-lieu fee program credits

1) The applicant must provide a rationale for using an in-lieu fee (why the in-lieu fee is an
environmentally preferable compensation choice);

2) Confirm that the impact oceurs in the Service Area of the in-lieu fee sponsor’s
program;

3) Baseline Information and Determination of Credits as described inD. 4, and D. 5.
below; and

4) TIn decision document (i.e., MFR, Combined Decision Document, etc.), the regulator
must document P of avoid; and minimization es and rationale for
compensatory mitigation requirements.

Hi.  Permittee-responsible mitigation
1) Type of compensatory mitigation
a) Preservation only (go to Section E)
b) Restoration, establist h (go to Section D)
¢} Stream compensatory mitigation projects (go to Section D)

2} Was a functional assessment provided for the impacted area, and was it related to the
proposed compensatory mitigation? See Appendix A (Wetland Functions Information
and Tools)

3) Was the functional assessment an approved methodology or is it based upon best
professional judgment? See itern 4.

4) Does the functional assessment adequately describe the impacts to all wetland
functions —water quantity; water quality; habitat? Do you agree with the conclusions
of the assessment?

5) Overall, is the wetland being impacted of high, medium, or low functions and services
(Category I - IV —see Appendix A)?

6) Has the applicant or consultant included wetland and upland buffer impacts?

7y Are there indirect and/or secondary adverse affects from the project?

8) The regulator must document findings and rationale of items 2-7 above to support their

conclusions.
D. Final Mitigation Plan Requil for Permittee-Responsible Mitigation (33 CFR 332.4(c)(2) through
©Q4)
1. Objectives:

a. method of compensation (restoration, establishment, enhancement and/or preservation};

b, description of resource types (i.e., U.S. Fish and Wildlife Service Cowardin Class — PFO, PSS, PEM,
riverine, lacustrine, etc. and/or Hydrogeomorphic (HGM) Class: Depressional, Riverine, Slope, or Flats)
provided by plan (see Appendix A);

-3-
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€. e dmount of each Tesouice type provided by plan; and’
d. - does the compensation project address the needs of the watershed, ecoregion, or other geographic area of
interest?

2. Site Selection:
a. will the compensation project be self-sustaining;
b. did the applicant consider on-site alternatives where practicable; and
¢ were watershed needs considered by applicant?

3. Site Protection Instrument:
a. what legal arrangements and instrument is the applicant proposing to ensure long-term protection of the
mitigation site:
t. Conservation Basement
fi.  Restrictive Covenani/Deed Restriction - See examples in O:\RD\Private\Library\Mitigation

4. Baseline Information: .
For applicants planning on securing credits from an ILF program or mitigation bank, baseline information only
needs to be submiited for the impact site, not the ILF or mitigation bank project site.

Baseline information includes the following for both the impact site and the mitigation project site (if applicable).
The list may not be inclusive of other information that may be needed on a case-by-case basis.

a. descriptions of historic and existing plant communities and hydrology (including any monitoring well
data); :

b. soil conditions (including any soil boring data);

¢.  amap showing the locations of the impact and mitigation site(s) or the geographic coordinates; and

d. delineation of waters of the U.S. (in accordance with the 1987 wetland delineation manual and the 2007
Alaska Regional Supplement) for both the impact and mitigation project site

5. Determination of Credits (See Appendix B):

A description of the number of credits to be provided, including a brief explanation of the rationale for this
determination. (See Section 332.3(f).)

a. For permittee-responsible mitigation, this should include an explanation of how the compensatory
mitigation project will provide the required compensation for unavoidable impacts to aquatic resources
resulting from the permitted activity; and

b. For permittees intending to secure credits from an approved mitigation bank or in-lieu fee program, it
should include the number and resource type of credits to be secured and how these were determined.

Example ~ DO NOT USE MONETARY CONVERSIONS — that is between the ILF or bank sponsor and the
applicant!!! Using Appendix B: If the impact is 5 acres of moderate functioning wetland (Category 1f or 1) and
the applicant proposes preservation (either as an ILF or Mitigation Bank) as their compensatory mitigation type,
then according to the ratio table, the applicant would need to compensate at a 2:1 ratio, which would translate to 10
credits (or acres) of preservation. The price for purchasing 10 credits from an ILF or bark sponsor will be
determined by the sponsor, NOT by the Corps.

6. Mitigation Work Plan:
The applicant needs to include the following details (using all available information, but not limited to):

For Wetland Profects
a. geographic boundaries of the project;
b. construction methods, timing, and sequence;
¢ source(s) of water, including connections to existing waters and uplands;
d.  methods for establishing the desired plant community (including plant species, number of individuals and
spacing — e.g. trees will be planted 10-foot on center);
e. plans to control invasive plant species; proposed grading plan, including elevations and slopes of substrate;
£ soil management; and
. eresion control measures
For Stream Projects - includes the above Hst, plus:
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B planform geometry;

channel form (e.g. typical channel cross-sections);

watershed size;

design discharge; and

riparian area planting plan (including species, number of individuals, and spacing)

7. Maintenance Plan:

a.

description and schedule of maintenance requirements once initial construction is completed

8. Performance Standards (See Appendix C for examples):

a. used to determine whether the project is achieving objectives — must be meaningful, measurable and
achievable, as well as enforceable;

b.  must be objective and verifiable;

¢. may be based on variables or measures of functional capacity described in functional assessment
methodologies, measurements of hydrology or other aquatic resource characteristics, and/or comparisons to
reference aquatic resources of similar type and landscape position.

9. Monitoring Requirements:

a. applicant should submit a description of parameters to be monitored in order to determine if the mitigation
project is on track to meet performance standards and if adaptive management is needed — includes
parameters to be monitored, the length of the monitoring period, party responsible for monitoring and
submittal of reports, the frequency for submittal of reports; and

b. content and detail is commensurate with scale and scope of mitigation project

10. Long-erm Management Plan:

a. how will mitigation project be managed to ensure long-term sustainability of the resource;

b. party responsibie for ownership and all long-term 2 of the mitigation project;

c. long-term management responsibilities can be transferred to another entity, such as a public agency, non-
governmental organization, or private land (District Engt (DE) must approve),

d. should include description of long-term management needs, annual cost estimates for these needs, and
funding mechanism that will be used to meet those needs;

e. financing mechanisms inctude: non-wasting endowments, trusts, contractual arrangements with future
responsible parties and other appropriate financial instruraents; and

f.  public anthority or government agency responsible for long-term management, must include plan for long-
term financing of the mitigation sits

11. Adaptive Management Plan:

a. includes a strategy to address unforeseen changes in site conditions or other components of the mitigation.
project;

b. must include party responsible for impl ting adaptive g

c. adaptive management measures may include: site modification, design changes, revisions to maintenance

requirements, and revised monitoring requirements

12. Financial Assurances:

a.
b.

o

need to assess whether financial assurance is required;

government agencies or public authorities with a formal documented commitment do not need to post
financial assurances;

is another regulatory entity requiring financial assurances;

amount is based on the size and complexity of the mitigation project, likelthood of success, past
performance of project sponsor, the degree of completion of the project at the time of project approval
financial assurances may be in the form of performance bonds, escrow accounts, casualty insurance, letters
of credit, legislative appropriations for government sponsored projects, or other appropriate instruments
rationale for determining the amount of the required financial assurances, or not requiring any, must be
documented in the administrative record

E. Required Criteria for using ONLY Preservation as Compensatory Mitigation (33 CFR 332.3(h))

{f proposed preservanion meeiy ing JullOWIng Criughid, proceed 1o DECUUR LA JOF FINAE IRIEEIONR PLAR FEqUIFe ey
1. The resources o be preserved provide important physical, chemical, or biological functions for the watershed;

5-
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27 The Tesotirees 10 be preserved Contribute significantly 1o the scological sustaimability of the watershed. In
detennmmg the contribution of those resources to the ecological sustainability of the watershed, the district
engincer must use appropriate tools, where available;

Preservation is determined by the DE to be appropriate and practicable;

The resources are under threat of destruction or adverse modifications; and

The preserved site will be permanently protected through an appropriate real estate or other legal instrument
(e.g., casement, title transfer to state resource agency or land trust).

Rl ol

F. Tables and Appendices

The tables and appendices were compiled using multiple resources and are to be utilized as tools and resources to
assist in the regulator's evaluation. The regulator may choose to use the functional assessment tools together,
separately, or wot at all ~Every projéct needs to ba evaluated based on its own merit, and the tools are
generalizations that may need adjusting or further analysis, which should be determined by the regulator on a case-
by~case basis.

Table 1: Citations from the new rule (preamble and the regulations) that are of particular value to Alaska
Table 2: Examples of projects that wxll requu‘e compensatory mitigation and examples of projects that may
or may not require p Y e

Appendix A: Functional Assessment Information and Tools
Appendix B: Sample Ratios for Compensatory Mitigation
Appendix C: Performance Standards

Appendix D: Glossary

Date Chief, Regulatory Division
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Table 1. Citations from-the new rule (preamble and the regulations) that are of particalar
value to Alaska

Page 19617 (332.3(a) - Flexibility in Mitigation Requirements):
Flexibility in compensatory mitigation requirements is needed to account for regional variations in aquatic
resources, as well as state and local laws and regulations. There also needs to be flexibility regarding the
requirements for permittee-responsible mitigation. Practicability is an important consideration when determining
compensatory mitigation requi :
Page 19625-19626 (332.2 - Definitions for Watershed and Service Area):
District engineers will determine appropriate watershed scales for compensatory mitigation projects, including
services areas for mitigation banks and in-lieu fee programs.. .. In general, compensatory mitigation projects should
be located in the same watershed as the permitted imp at a scale d ined to be appropriate by the district
g based on the factors specified in the rufe.
Page 19627 (332.3(a) - Mitigation Options & Practicability):
If a particular compensatory mitigation project is cost-prohibitive, then an alternative compensation project that is
more practicable should be required. District engineers will also consider impacts to the public interest, including
potential losses of aquatic resource functions and services, when evaluating permit applications and comp ¥
mitigation proposals, and determining appropriate and practicable compensatory mitigation requi
Page 19627 (332.3(2) — Environmentally Preferable Mitigation):
[The regs] provide flexibility for district engineers to make compensatory mitigation decisions based on what is
environmentally preferable and is most likely to successfully provide the required comp ory mitigation.
Page 19627 (332.3(c) - Watershed Appreach & DE Flexibility):
[The regs] provide flexibility for district engineers to use ifinovative approaches or strategies for determining more
effective compensatory mitigation requi that provide greater benefits for the aquatic environment.
Page 19632 (332.3(b)(6) - Out-of-kind Mitigation):
District engineers can require the use of out-of-kind compensatory mitigation when he or she determines that it will
serve the aquatic resource needs of the watershed.
Page 19635 (332.3(h) - Preservation as Compensatory Mitigation):
Preservation will be provided in conjunction with aquatic resource restoration, establishment, and/or ent t
activities, unless the district engineer waives this requirement in a situation where preservation has been identified as
2 high priority using a watershed approach. If the district engineer makes such a waiver, a higher compensation ratio
shall be required.
Page 19654 (332.8((6)(I{A) - Bank Service Area).
The district engineer, in consultation with the IRT, will determine the appropriate service area(s) for mitigation
banks and in-lieu fee p
Page 19660 (332.8(0)(6) - Credits Provided by Preservation):
Preservation may also be used as the only form of compensatory mitigation, at the discretion of the district engineer,
but this should only be allowed where preservation of specific resources has been identified as a high priority using
a watershed approach...

-
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~Table 2. Examples of projects that will Féquire compensatory mitigation and examples sl
projects that may or may not require compensatory mitigation

Notes:

1. These are examples. Every project must be reviewed on a case-by-case basis and compensatory mitigation
requirements must be determined through the permit review process Jor each project,

2. Thistable that avoid and minimization has occurred for the project to the PM/RS’s satisfaction,
and been documented, The decision whether to require comp v mitigation must also be well documented in
the administrative record.

3. This table does not mean that impacts considered small for purposes of ILF or Mitigation Bank credit would
never reguire another form of compensatory mitigation.

proj occurs in degraded, rare, diffi
303(d) waters, etc.

The project, even if minimally impacting, occurs in a watershed where cumulative impacts are a concern (i.e.,
urban areas, transportation corridors, etc.)

Fill placed in intertidal waters associated with special aquatic sites, streams, rivers, lakes and/or riparian areas,

Fill placed in anadromous fish streams and wetlands adjacent to anadromous fish streams.

The project is federally funded, so compensatory mitigation is required under Executive Order 11990 (no net
loss of wetlands).

A mgeme e e
The impacting project req\m‘es a.n IP or permanently xmpacts more than % acre of wetlands and/or other waters
of the U.S.

The impacts from the project are so small {e.g. loss of 1/2 acre of forested wetlands in a remote, relatively
undisturbed watershed) that they cannot be effectively c ted

v

There is no opportunity within the wi hed for comp v mitigation AND the impacts are so small that
an JLF or Bank Sponsor could not sell a credit that would be worth the money to process (cost/benefit analysis
does not add up}

The project impacts are minimal or in a watershed with large expanses of wetlands that are not at risk of being
cumulatively degraded.

8-
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Appendix A

Wetland Functions Data Form-Alaska Regulatory Best Professional Judgment Characterization
****This is an example. Best professional judgment should be used on each specific site*™*

File #:

Wetland Name:,

Date:

PM/RS:

A. Flood Flow Alteration
{Storage and Desynchronization)

1. Wefland occurs in the upper portion of its
watershed.

2. Wetland is relatively flat area and is capable of

retaining higher volumes of water during storm

events, than under normal rainfail conditions.

Woetland is a closed (depressional) system.

If flowthrough, wetland has constricted outlet

with signs of fluctuating water levels, algal

mats, and/or lodged debris,

Wetland has dense woody vegetation

Wetland receives ficodwater from an adjacent

water course

7. Floodwaters come as sheet flow rather than
channel flow,

Eal o

oo

Likely or not likely to Provide
(Y or Ny

NOOHON

§ -7 (Y}~ High Function
1~ 4 (Y) — Moderate Function
None - Low Function

B. Sediment Removal

1. Sources of excess sediment (from tillage,
mining or construction) are present upgradient
of the wetland.

Slow-moving water and/or a despwater habitat
are present in the wetland.

Dense herbaceous vegetation is present.
Interspersion of vegetation and water is high in
wetland.

Ponding of water occurs in the welland.
Sediment deposits are present in wetland
{observation or noted in application materials).

pw

oo

Likely or not likely to Provide
YorN)

Doh W

4 -6 (Y) — High Function
1 -3 (Y} - Moderate Function
None ~ Low Function

Note: e.g., for Flood Flow Alteration, answering yes to at least 3 out of 7 attributes would rate the
wetlands as high functioning; answering yes to 1, 2, 3, or 4 out of the 7 attributes would rate the wetland
as moderate; and not answering yes to any of the 7 attributes would rate the wetland low for Flood Flow

Alteration function.
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Appendix A

C.

Nutrient and Toxicant Removal (important
with high adjacent land use/industrial areas)

Sources of excess nutrients (fertilizers) and
toxicants (pesticides and heavy metals) are
present upgradient of the wetland.

Wetiand is inundated or has indicators that
flooding is a seasonal event during the growing
season,

Wetland provides long duration for water
detention.

Wetland has at least 30% aerial cover of live
dense herbaceous vegetation.

Fine grained mineral or organic materials are
present for the wetland (in wetland report).

Likely or not likely fo Provide
(Y orN)

R wN

3 =5 {¥y~High Function
1 - 2 (Y} ~ Moderate Function
None ~ Low Function

D. Erosion Control and Shereline Stabilization
If associated with watercourse or shoreline

1

Wetland has dense, energy absorbing
vegetation bordering the water course and no
evidence of erosion.

A herbaceous layer is part of this dense
vegetation.

Trees and shrubs able to withstand erosive
fiood events are aiso part of this dense
vegetation.

Likely or not likely to Provide
(YorN)

1
2.
3.

1-3 (Y} — High Function
None - Low Function

Production of Organic Matter and its Export

Wetland has at least 30% aerial cover of dense
herbaceous vegetation.

Woody plants in wetland are mostly deciduous.
High degree of plant community structure,
vegetation density, and species richness
present.

Interspersion of vegetation and water is high in
wetland.

Wetland is inundated or has indicators that
flooding is a seasonal event during the growing
season.

Wetland has outlet from which organic matter
is flushed. ™

Likely or not likely to Provide
(Y or N}

Do LN

4 -6 (Y) ~ High Function

1 - 3{Y) —Moderate Function

None — Low Function

& is N, then automatically low function

WA

N o

General Habitat Suitability

Wetland is not fragmented by development.
Upland surrounding wetland is undeveloped.
Wetland has connectivity with other habitat
types.

Diversity of plant species is high,

Wetland has more than one Cowardin Class
(ie., PFO, PSS, PEM, POW, etc.)

Has high degree of Cowardin Class
interspersion.

Evidence of wildlife use, e.g., fracks, scat,
gnawed stumps, etc., is present.

Likely or not tikely to Provide
(Y or N)

No ok WS

§~ 7 {Y)— High Function
1~ 4 (Y) ~ Moderate Function
None - Low Function
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G. General Fish Habitat
Must be associated with a fish-bearing water

1. Wetland has perennial or intermittent surface-
water connection to a fish-bearing water body.

2. Wetland has sufficient size and depth of open

water so as not to freeze completely during

winter,

Observation of fish.

Herbaceous andfor woody vegetation is

present in wetland and/or buffer to provide

cover, shade, and/or detrital matter,

Spawning areas are present {(aquatic

vegetation and/or gravel beds.)

Juvenile rest areas

Rl od

Likely or not likely to Provide
(Y or N}

Do W

4 - 5 (Y) ~ High Function ~
1-3(Y) — Moderate Function
None - Low Function

x oo o

. Native Plant Richness

Dorminant and codominant plants are native.
Wetland contains two or more Cowardin
Classes.

EaR S o

Wetland has mature trees.

Wetland has three or more strata of vegetation.

Likely or not likely to Provide
(Y or N)

falad e

3 - 4 (Y) — High Function
1 -2(Y} - Moderate Function
None — Low Function

1. Educational or Scientific Value

1. Site has documented scientific or educational
use.

Wetland is in public ownership.

Accessible tralls available,

wn

Likely or not likely to Provide
{YorN)

BN

2 - 3 (Y) - High Function
1 {Y) — Moderate Function
None - Low Function

J. Uniqueness and Heritage

1. Wetland contains documented occurrence of a
state or federally listed threatened or
endangered species.

2. Wetland contains documented critical habitat,
high quality ecosystems, or priority species
respectively designated by the U.S, Fish and
Wildiife Service

3. Wetland has biological, geological, or other
features that are determined rare

4. Wetland has been determined significant
because it provides functions scarce for the
area. .

5. Wetland is partof. an estuary, bog, ora
mature forest.

Likely or not likely to Provide
{YorN)

OB N

3~ 5 (Y}~ High Function
1~ 2 (Y) - Moderate Function
None - Low Function
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APPENDIX B

SAMPLE RATIOS FOR COMPENSATORY MITIGATION

Note: The ratios provided below are guidance and represent what a permit applicant should
expect as @ compensation requirement, thereby providing some prediciability. However, a Corps
regulator may deviate from this guidance. Corps regulators must make an individual
determination on the compensatory mitigation ratios reguired for specific aquatic resource
impacts o ensure that the compensation is proportionate to the proposed loss or degradation of
an agquatic resource area and/or its functions.

IXI:EOF COMPENSAT MITIGATIO]
Impacted Wetland
or Other Waters of
the U.S.

LOW 1.5:1 1:1
Category L or IV
MODERATE 2:1 1:1
Category I or Il
HIGH 3:1 2:1
Category Ior II

Assumptions and/or considerations when determining ratios:

» Impacts to ponds, lakes, rivers and streams, should be mitigated for in the HIGH
category, due to their inherent high level of functions and services.
Compensatory mitigation for tidal and intertidal waters can generally be parsed
out by habitat type; where unvegetated (inter)tidal habitat would be compensated
for in the MODERATE category, while those (inter)tidal waters associated with
special aquatic sites would be compensated for in the HIGH category. Deviation:
from this should be well reasoned and documented (e.g., document existing site
degradation and lack of specific functions/services).

» Watershed position —~ the compensatory mitigation site should be located in areas
where the compensation can contribute to ecosystem functioning at a large scale
(e.g., part of river corridors and green belt space)

» Most ratios will be greater than 1:1 because there is a risk of failure associated
with many forms of compensation, there is usually a temporal loss (it may take
years for a compensation site to develop wetland functions and/or structure



168

equivalent to the impacted wetland), and preservation and enhancement activities
result in net loss of wetland acreage and/or function

» Ratios shown represent a compensatory project that is constructed or protected in
perpetuity concurrent with aquatic resource impacts. If there is a time delay in
constructing or securing a preservation site the ratios will increase due to temporal
loss .

» Preservation sites selected for compensatory mitigation will be moderate to high
functioning systems that meet the criteria in 33 CFR 332.3¢h)

> If using a mitigation bank, rules and ratios applicable to the individual bank
should be used

¥ Consider indirect and/or secondary impacts. For example, impacting a small
portion of the wetland (<25% on the edge) is less impact then bisecting a wetland
in the middle or impacting >70% of a wetland

Example for using ratio:

An applicant proposes to impact 5 acres of moderate value wetlands and it is determined
compensatory mitigation is required. The applicant wanis to use an ILF for
preservation. The applicant would be required to provide mitigation at a 2:1 ratio using
the above table, which would result in 10 credits (acres) in preservation through the ILF
SPONSOr.
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there will be X-X% coverage.

169

tonale
This standard does not specify what
type of coverage (cumulative, aerial,
or relative), or what should be
providing the cover (it could be non-
native species). Alsc missing from
the standard is the location (where
the cover should be.)

ested standal

4 2 el
An alternate standard would be:
After 5 years, native wetland
(FAC or wetter) species will
provide X% aerial cover in the
wetland.

X-X acres will be dominated
by native forested wetland
vegetation in the XXX
community types.

This standard provides a range for
acreage, which is good. However,
specifying the exact plants that need
to dominate these areas could be
setting this site up for failure by not

allowing natural colonization and site

conditions to influence plant

community composition. Also missing
from this standard is a time frame, an
exact location, and a clear description
of the action. Multiple interpretations
of the word “dominated” are possible.

Several standards may be
needed. For example:

1) A minimum of X (number of}
species of native shrubs or trees
will be present in the wetland by
the and of the monitoring period.
2) A minimum of X {number of)
native, herbaceous species will
be present in the wetland by the
end of the monitoring period.

3) X species (same as X
above)li.e., scrub shrub, forested]
will each provide at least X%
aerial cover in the compensatory
mitigation wetland site by the end
of the X-year monitoring period,

Within 5 years vegetation will
provide adequate food and
habitat to support
populations of species found
in natural areas of
compatible size.

This standard is not useful for
regulatory purposes. Itis not
measurable. 1t does not identify an
attribute of vegetation that would be
measured, nor does it provide a
quantity/status that should be
reached. Also missing from the
standard is a location. The time
frame and action are ambiguous.

Several standards may be
needed. For example:

1) By year 5 there will be X-X
acres of native, palustrine
emergent wetland (PEM, as
defined by Cowardin et al. 1979)
at the wetland mitigation site.

2) By year 5 there will be X-X
acres of native, paiustrine scrub-
shrub wetland (PSS, as defined
by Cowardin et al. 1979) at the
wetland mitigation site.

In the first year of monitoring.
X% of the planted species or
appropriate volunteers must
be present and viable.

This standard is confusing and may
be hard to measure or enforce.
Words like “viable” have multiple
interpretations. The words
“appropriate volunteers” may be
subject 1o interpretation, also.

An alternate standard would be:
Native woody species (planted or
volunteer) will maintain an
average stern density of X in the
scrub-shrub wetland in all
monitoring years.




2 (At
in year 3, survival of planted
vegetation will be X%.
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This is ambiguous, immeasurable,
and unachievable. Standards should
distinguish between woody and
herbaceous plantings. The strvival
rate of planted herbaceous species is
difficuit to measure (dead herbaceous
planting can disappear quickly and
living individuals are difficult to
distinguish for many plants).

For woody plantings, measuring
survival at year 3 can also be difficult
and does not provide a good
depiction of what is on-site: natural
recruitment of woody species may
have occurred. It would be better fo
measure stem density and then aerial
cover in later years.

Alternate sndards for the
establishment of woody
vegetation could be:

In year 1, survival of planted
woody vegetation at the
mitigation site will be 100%. Of
all dead plantings are replaced,
the standard will be considered
met.

In year 3, woody vegetation at the
mitigation site will have a stem
density of at least X stems/acre.

In year 10, woody vegetation at
the mitigation site will achieve at
least X% aerial cover.

The wetland will be saturated
during the growing season.

This is ambiguous, immeasurable,
and unachievable.

An alternate standard could be:

The compensatory mitigation site
will have X-X% area that is
seasonally inundated (surface
water present for > 1 month, but
no more than 8 monihs) each
year of monitoring.
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Attachment D
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KUUKPIK
corporation

April 25,2013

Ms. Mary Leykom

U.S. Ammy Corps of Engineers (USACE)
Alaska District

Regulatory Division

P. O. Box 6898

JBER, Alaska 99506-0898

Subject: Revised Alternative Mitigation Proposal
Kuukpik Corporation Nuigsut Spur Road and Storage Pad Project

Dear Ms. Leykom:

In response to our recent discussions and a review of additional information associated with
preservation mitigation, the Kuukpik Corporation (“Kuukpik™) hereby revises its alternative
mitigation for wetlands losses associated with the subject project submitted to the USACE on
April 11, 2013. Kuukpik is now proposing permittee-responsible mitigation via land
preservation at a ratio of 1.5:1 for this project. In other words, Kuukpik is now proposing
creation of a conservation easement of 76.5 acres of wetlands as mitigation for the 51.0 acres of
wetlands that will be utilized for construction of the Kuukpik project. The general area of the
proposed conservation easement remains the same as previously stated (i.e. northwest of the
mouth of Fish Creek). Kuukpik will proceed with creation of this conservation easement as
previously outlined in our April 11, 2013 correspondence.

If you have any questions or need additional information, please contact me by phone at 541~

826-4195 or by e-mail at majorinor@live.com at your earliest convenience. Thank you for your
assistance on this matter.

P

Sincerely,
e C e

Mark Major
Permitting Agent for Kuukpik
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